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1  Fed.   Rep.   745 91 

Atlantic  City  Waterworks  Co.  y.  Consum- 
ers' Water  Co.  44  N.  J.  Bq.  427, 

15  Atl.  381 107 

Atty.  Gen.   y.  Abbott,  154  Mass.   323,  18 

L.  R.  A.  251,  28  N.  B.  340 819 

y.  Algonquin  Club,  153  Mass.  447,  11 

L.  R.  A.  500.  27  N.    E.  2 318 

y.  Boston  Wharf  Co.  12  Gray,  558. .  318 
y.  Cockermouth  Local  Board,  L.  R. 

18   Eq.    172 318 

y.    Consumers'    Gas   Co.    142   Mass. 

417,  8  N.  B.  188 819 

y.   Ely,  4  Wis.  420 826 

y.  Gardiner,  117  Mass.  492 818 

y.  Jamaica    Pond     Aqueduct    Corp. 

133  Mass.   861 318,   685 

y.    Metropolitan    R.   Co.    126   Mass. 

515,  28  Am.  Rep.  264 819 

y.  Mid-Kent  R.  Co.  L.  R.  8  Ch.  100. .  318 
y.  Old  Colony  R.  Co.  160  Mass.  62, 

22    L.    R.    A.     112,     85    N.     E. 

252 818,  821 

y.  Revere  Copper  Co.  152  Mass.  444, 

9  L.  R.  A.  510,  25  N.  B.  606 819 

y.    Shrewsbury    (Kingsland)    Bridge 

Co.  L.  R.  21  Ch.  Diy.  752 818 

y.  Tarr,  148  Mass.  809,  2  L.  R.  A. 

87.    19    N.    B.    868 819 

T.  Williams,  140  Mass.  829,  54  Am. 

Rep.  468,  2  N.  B.  80,  8  N.  E. 

214 318 

y.   Woods,   108  Mass.   486,   11   Am. 

Rep.  380  318 

Atty.  Gen.  ex  rel.  Branston  y.  Birmingham 

&  O.  Junction  R.  Co.  3  Macn.  ft 

G.   453    318 

Conely  y.  Detroit,  78  Mich.  546,  7  L. 

R.  A.  90,  44  N.  W.  888 858 

Seayitt  y.  McQuade,  94  Mich.  439, 

53    N.    W.    944 853 

Atwood  y.  Bangor,  O.  &  O.  T.  R.  Cow  91  Me. 

399,  40  Atl.  67 87 

Augusta  y.  Lombard,  101  Ga.  727,  28  S.  B. 

994 762 

7 


CITATI0178. 


▲uttln  ▼.  Barrows,  41  Conn.  287 440 

▼.  Boston  &  M.  B.  Co.  164  llass.  282, 

41  N.  £.  288 177 

▼.  HuntsTille  Coal  ft  Min.  Co.  72  Mo. 

535,   87   Am.    Rep.    446 640 

y.  McKlnney,  5  Lea,  409 276 

▼.  Nalle,  85  Tex.  520,  22  8.  W.  668.   415 

T.  Kicharda.  7  Heltk.  665 276 

Auten  T.  United  SUtes  Nat.  Bank,  174  U. 
8.  125,  48  L.  ed.  020,  19  Sap. 

Ct.  Bep.  628 883 

Aycrigg  T.  New  York  ft  B.  B.  Co.  80  N.  J. 

L.  460  149 

^jer  ▼.  Norwich,  89  Conn.  876,  12  Am.  Bep. 

896 756 


B. 

Bacon  t.  Michigan  C.  R.  Co.  66  Mich.  166, 

33  N.  W.  181 485 

y.  Walker,  77  Qa.  880 760,  761 

Badger  y.  Phlnney,  15  Mass.  868,  8  Am. 

Dec.  105 320 

Balle  y.  St.  Joseph  F.  ft  M.  Ina  Co.  78  Mo. 

871   645 

Bailej  y.  A.  Siegel  Gas  Fixture  Co.  54  Mo. 

App.  50 640 

y.  Austrian,  19  Minn.  535,  Gil.  465.   430 

y.  Bailey,  8  Ohio.  239 800,  802 

y.   Smith,  43  N.   H.   141 233 

Baker  y.   Boston,   12  Pick.   184,    22    Am. 

Dec  421  597 

y.  Denlng,  8  Ad.  ft  Bl.  94 606 

Baldwin  y.  Porter,  12  Conn.  478 605,  607 

y.  Greenwoods  Tump.  Co.  40  Conn. 

288,  16  Am.  Rep.  88 482 

Ball  y.  Chesapeake  ft  O.  R.  Co.  98  Va.  44, 

32  L.  R.  A.  792,  24  8.  B.  467. .   122 
y.  Woodbine,  01  Iowa,  83,  47  Am. 

Rep.  805,  15  N.  W.  846 801 

Ballard  y.  Lippmsn  Bros.  82  Fla.  481,  14 

So.  154  613 

Balleny  y.  Cree,  11  Sess.  Cas.  3d  8er.  626.   115 
Baltimore  ft  O.  R.  Co.  y.  Barger,  80  Md. 

30,  26  L.  R.  A.  220.  30  Atl.  560.   122 
y.  State  ex  rel.  Hauer,  60  Md.  449. .  122 
Baltimore  ft  P.  R.  Co.    y.    Fifth    Baptist 
Church,  108  U.  8.  832,  27  L.  ed. 

744,  2  Sup.  Ct.  Rep.  719 

t62,  763.  765.  774 

Baltimore  Trust  ft  Guarantee  Co.  y.  Bal- 
timore,  64   Fed.   Rep.   169 92 

Banbury  y.   Arnold,  91  Cal.  608,  27  Pac. 

934 835 

Bank  of  Hamilton  y.  Dudley,  2  Pet.  492, 

7  L.  ed.  496 528 

Louisiana  y.  Williams,  46  Miss.  618, 

12  Am.   Rep.  319    612 

Louisyille  y.    First    Nat.    Bank,    8 

Baxt.  101,  35  Am.  Rep.  691 271 

The  Republic  y.   Millard,   10  Wall. 

152.  19  L.  ed.  807 266 

United     States     y.     Halstead,     10 

Wheat.  61.  6  L.  ed.  264 474 

Barber  y.  Fire  ft  Marine  Ins.  Co.  16  W.  Va. 

658 707 

Barbler  y.  Connelly,  113  U.  8.  27.  28  L.  ed. 

023.  5  Sup.  Ct.  Rep.  357 61.  62 

Barker  y.  Midland  R.  Co.  18  C.  B.  46 536 

y.  People,  3  Cow.  703,  15  Am.  Dec. 

322 101 

Barling  y.  Bank  of  BritVsh  N.  A.'  7*U.  8. 
App.  194.  60  Fed.  Rep.  260.  1  C. 

C.  A.  510   462,  463 

Barnard  y.  Campbell.  58  N.  Y.  78 607 

Barnes  y.  Brown,  69  N.  C.  489 37 

y.  Gregory.  1  Head,  231 260 

y.  Northern  Trust  Co.  160  111.  112. 

48  N.  E.  31 151 

V.  Thompson,  2  Swan.  314 273 

Bamett  y.  Clark,  5  Sneed,  436 270 

Barney  y.  Oyster  Bay  ft  H.  S.  B.  Co.  67  N. 

Y.  301.  28  Am.  Rep.  115 636 

y.  The  D.  R.  Martin.  11  Blatchf.  234, 

ITed.  Cas.  No.  1030 586 

Barrett  y.  Seward.  22  Vt.  176 95 

y.  Thorndlke.  1  Me.  73 640 

Barron  y.  Richard.  3  Edw.  Ch.  96 152 

Barrow  8.  S.  Co.  y.  Mexican  C.  R.  Co.  134 
N.  Y.  24,  17  L.  R.  A.  859,  31 
N.  E.  261   429.  430 

47  L.  R.  A. 


Barton*s  Hill  Coal  Co.  y.  Reld.  8  Macq.  H. 

L.  Cas.  266 115,  116 

Bassett  y.  Barbin,  11  La.  Ann.  672 521 

y.  EI  Paso,  88  Tex.  168,  80  8.  W. 

803 465 

Basshor  y.  Forbes.  86  Md.  154 620 

Bates   y.   Westborough,   151   Mass.   174,  7 

L.  R.  A.  156,  28  N.  B.  1070..  814 
Bauble  y.  JEtnm  Ina  Co.  2  Dill.  156,  Fed. 

Caa  No.  1111  644 

Baxter  y.  Chicago  ft  N.  W.  B.  Co.   (Wla) 

80  N.  W.  644 693 

Baylor  t.  Baltimore  ft  O.  R.  Co.  9  W.  Ya. 

270 591 

Bays  y.  Hunt.  60  Iowa.  251,  14  N.  W.  785.  225 
Beach  y.  Grain,  2  N.  Y.  86,  49  Am.   Dec 

369 410 

Beadell   y.   Eastern  Counties  R.   Co.  2  C. 

B.  N.  S.  509 636 

Bean  y.  Brackett,  34  N.  H.  102 280 

y.  French,  140  Mass.  229,  3  N.   B. 

206 241 

Bearce  y.  Bass,  88  Me.  521.  84  Atl.  411. .  485 
Beck  y.  Allison,  56  N.  Y.  867,  15  Am.  Bep. 

430 336 

y.  Jackson,  43  Mo.  117 522 

Beebe  y.  Buxton,  99  Ala.  117,  12  So.  567..  746 
Beers  y.  Haughton,  9  Pet.  829.  9  L.  ed.  145.  474 
Belknap  y.  Sealey,  14  N.  Y.  148,  67  Am. 

Dec.  120  268,  269 

Bell  y.  Farwell,  176  111.  489.  42  L.  B.  A. 

804,  52  N.  B.  846  621 

y.  Great  Northern  R.  Co.  Ir.  L.  R. 

26   C.   L.   428 326 

y.  Morse,  6  N.  H.  205 232 

y.   Packard,  69  Me.    105,    81    Am. 

Rep.  251  612 

y.      Peabody.    68    N.     H.     233,    56 

Am.  Rep.  506  283 

T.  Ohio  ft  P.  R.  Co.  25  Pa.  161,  175, 

64  Am.  Dec  687 763,  764 

Belles  y.  Burr,  76  Mich.  1,  4  L.  R.  A.  784, 

43   N.    W.   24 99 

Bell  Ingham  Bay  ft  B.  C.  R.    Co.    y.    New 

Whatcom,  172  U.  S.  318,  43  L. 

ed.  462.  19  Sup.  Ct.  Rep.  206. .  576 

Bellows  y.  Denison,  9  N.  H.  293 230 

Benedick  y.  Potts.  88  Md.  52,  41  L.  B.  A. 

478.  40  Atl.  1067 128 

Benedict  y.  Oilman,  4  Paige,  58 747 

Benner  y.   Atlantic   Dredging  Co.    134   N. 

Y.  166,  17  L.  B.  A.  220,  31  N. 

B.  328    719 

Bennett  y.   Bennett,   43   Conn.   313 752 

y.  Council   Uluffs  Ins.  Co.  70  Iowa, 

600,  31   N.  W.  948 458 

Benny  y.  Pegram.  18  Mo.  191.  59  Am.  Dec. 

oofi  ^   605 

Berg  y.  Parsons!  166  N.  Y.  ioo,  41  L.  bL  A. 

391,  50  N.  E.  057 720 

Berger  y.  Jacobs.   21   Mich.  215 694 

Hermudes  y.  Bermudea,  2  Mart.  (La.)  181  678 

Berridge  y.  Ward,  10  C.  B.  N.  S.  400 228 

Bettys  y.  Denver  Twp.  115  Mich.  228.  73 

N.  W.  138  506,   512 

Blffle  y.   Pullam,   114   Mo.   60,   21   S.    W. 

450 898 

Blgaouette  y.   Paulet,   134   Mass.   124,  45 

Am.  Rep.  807   694 

Bileu  y.  Paisley,  18  Or.  47,  4  L.  R.  A.  840, 

21  Pac  084   592 

Billings  y.  Robinson,  94  N.  Y.  415 257 

Blngbam  y.  Barley,  55  Tex.  285,  40  Am. 

Bep.  801 328 

Birdsall  y.  Bussell,  29  N.  Y.  220 509 

Blackburn  y.  Mann,  85  III.  222 388 

y.  St.  Paul  F.  ft  M.  Ins.  Co.  116  N. 

C.  821.  21  S.  B.  922 37 

Black  Rlyer  Improv.  Co.  y.  Dolway,  87  Wla 

684.  59  N.  W.  126 492.  494 

Btalne  y.  Chambers.  1  Serg.  ft  R.  169 230 

Blake  y.  Clark.  6  Me.  436 230 

y.   Hubbard,   45  JMIch.    1,   7   N.   W. 

204 353 

Blakemore  y.  Kimmons,  8  Baxt.  478 260 

Blanchard  y.  Ames,  60  N.  H.  404 230 

Blank  y.  Liyonla,  05  Mich.  229,  54  N.  W. 

877 605.   507 

y.  Livonia  Twp.  79  Mich.  1.  44  N. 

W.  157 503.  504,  507,  511 

Bloomer  y.  Todd  (Wash.)   1  L.  B.  A.  118, 

note 96 


CiTATXONB. 


Blunt  ▼.  Alkln,  16  Wend.  S23,  30  Am.  Dec 

72 488 

Beard  of  Liquidation  ▼.  McComb,  02  U.  8. 

541,  23  L.  ed.  628 520,  523 

Boden  t.  Maher,  05  Wis.  65.  60  N.  W.  080.  431 
Bodwell  Y.  Nutter,  68  N.  H.  446,  8  Atl.  421.  243 
Body  y.  Hartford  F.  Ina  Co.  68  Wia.  157, 

23  N.  W.  182 457 

Bolian  ▼.  Port  Jerrle  Gaslight  Co.  122  N. 

Y.  18,  0  L.  R.  A.  711,  23  N.  E. 

246 710 

Bolns  ▼.  Raleigh  &  G.  R.  Co.  01  N.  C.  100. .  37 
Bonettl  ▼.  Treat,  01  Cal.  223,  14  L.  R.  A. 

151,  27   Pac.   612 151 

Boody  ▼.  Watson,  64  N.    H.    162,    0    Atl. 

704 231,  232,  284 

Booth  T.  Rome,  W.  ft  O.  Terminal  R.  Co. 

140  N.  Y.  267,  24  L.  R.  A.  105, 

35  N.  B.  502 710 

liotst  y.  Empie,  6  N.  Y.  33 235 

Boston  C.  &  M.  R.  Co.  ▼.  State,  23  N.  H. 

215 244 

Boston   Boiling  Mills  y.    Cambridge,    117 

Mass.  806 814 

BothweU  T.  Farwell,  74  Iowa,  324,  87  N. 

W    302   ..  488 

Bourland  Y.  Hildrethi'26'cal.'  188'!!.'.'.'.'.'  401 
Boom  y.  Hart.  03  Cal.  321,  15  L.  R.  A. 

431,  28  Pac.  051  110 

Boven  y.  Allen,  118  111.  53,  56  Am.  Rep. 

3gg gQQ 

T.  Conner,  6  Ciish.  182  ..'..'! 233 

Bowles  y.  Field,  78  Fed.  Rep.  742 612 

Boyd  y.  Mills  (1804),  63  Kan.  504.  25  L. 

R.  A.  486,  37  Pac.  16.  .828.  847,  848 
y.   Milwaukee,  02   Wis.   456,   66  N. 

W.  608   448 

y.  Moss,  15  Tex.  Cly.  App.  222,  80  8. 

W.  088 ., 260 

Boyer  y.  Austin,  64  iowa,'462!  6  *N.  w!  '585!  714 

Boy  land  y.  New  York,  1  Sandf.  27 801 

BrBccyllle  Coal  Co.  y.  People,  147  III.  66, 
22   U  R.  A.  840,  86  N.   E.   62 

64.    843,   375 

Braekett  y.  Haryey,  01  N.  Y.  214 407 

Bradley  y.  Fuller,  118  Mass.  230 440 

y.  Phoenix  Ina  Co.  28  Mo.  App.  14..  705 

Bradwell,  Re,  55  111.  535 05 

Braem  y.  Merchants*  Nat.  Bank,  127  N.  Y. 

508.  28  N.  E.  507 441 

Bragdon  ex  rel.  Loronger  y.  Nayarre,  102 

Mich.  250,  60  N.  W.  277 840 

Branch  y.  Doane,  17  Conn.  418 488 

Brand   y.   Williams,  20  Minn.   230,   13   N. 

W.  42   531 

Brantley  y.  Wolt  60  Miss.  420 320 

Braun  y.  Crayen,  176  III.  401.  42  L.  R.  A. 

100.   51   N.   B.   657 326 

Bray  ton  y.  Fall  Rlyer.  113  Mass.  218.  18 

Am.  Hop.  470 314 

Brennan  y.  Titusville,  153  U.  S.  280.  38 
L.  ed.  710,  4  Inters.  Com.  Rep. 
658,  14  Sup.  Ct.  Rep.  820.  .586.  687 

Brent  y.  Haddon,  Cro.  Jac.  555 488 

Brick  y.  Gannor,  86  Hun,  62 388 

Brigga  y.  Garrett,  111  Pa.  404,  56  Aul  Rep. 

274,  2  Atl.  518 225,485 

Brill  y.  Tuttle.  81  N.  Y.  464,  87  Am.  Rep. 

515 740 

Britton  y.  Atlanta  ft  C.  Air  Line  R.  Co. 

88  N.  C.  686.  43  Am.  Rep.  740.   122 
Bronson  y.   Bruce,  60  Mich.  467.  60  Am. 

Rep.  807.  26  N.  W.  671 225 

y.    Coffin,   108   Mass.    175,    11    Am. 

Rep.  885 152.  244,  410 

Brooks  y.  Cook.  8  Masa  246 351 

Brown  y.  Bartlett,  58  N.  H.  511 248 

y.  Brown  (Tex.  Cly.  App.)  36  S.  W. 

018 650 

y.  Butchers'  ft  D.  Bank.  6  Hili,  443.606 
y.  Cayuga  ft  8.  R.  Co.  12  N.  Y.  402.  488 
y.  Eastern  ft  M.  R.  Co.  L.  R.  22  Q. 

B.  DIv.  301    754 

T.  Houston,  114  U.  8.  622,  20  L.  ed. 

257,  5  Sup.  Ct.  Rep.  1001 586 

T.  Hummel,  6  Pa.  86 851 

y.  McColIum   (1880),  76  Iowa.  470, 

41  N.  W.  107 828 

T.   Manter.   21   N.   H.   528,   68  Am. 

Dec.  223  244 

47  L.R.  A. 


Drown  y.  Maryland,  12  Wheat.  410,  6  L. 

ed.  678 586 

y.  Massachusetts,  144  U.  8.  678,  36 

L.    ed.   546,    12    Sup.    Ct.    Kep. 

757 156 

y.  New  York  C.  ft  H.  R.  R.  Co.  75 

Ilun,  355,  27  N.  Y.  Supp.  73...   536 

y.  Peck,  2  Wia  261 424 

y.  Social  Circle,  105  Ga.  834,  32  8. 

E.  141  368 

y.  Wyman,  56  Iowa,  452,  0  N.  W. 

844 274 

Brown's  Case,  01  Ya.  762,  28  L.  R.  A.  110, 

21   8.   E.  857    584 

Brown  Paper  Co.  y.  Dean,  128  Mass.  260. .  488 

Bruce  y.  Baxter,  7  Lea,  477 273 

Brydon  y.  Stewart,  2  Macq.  H.  L.  Cas.  30. .  115 
Buccleueh  r.   Metroi>ontan  Bd.  of  Works, 

L.  R.  3  Exch.  306 750 

Buck  y.  Squlers,  22  Vt.  484 228 

Buckner  y.  Lynlp,  22  Ney.  426,  80  L.  R.  A. 

354,  41  Pac.   762 855 

Buck-Reiner  Co.  y.   Beatty,  82  Iowa,  858, 

48  N.  W.  06 136 

Buckstaff  y.  Hicks,  04  Wis.  84,  68  N.  W. 

403 225 

Budd  y.  New  York,  148  U.  8.  517,  86  L.  ed. 

247,  4  iDtera  Com.  Rep.  45,  12 

Sup.  Ct.  Rep.  468 821,  380 

Bnel  y.  Houghton,  2  Denio,  01 740 

Buffum  y.  Hutchinson,  1  Allen,  58 240 

Bullard  y.  Bell,  1  Mason,  243,  Fed.  Caa  No. 

2,121 462,  463 

Bullock  y.  Consumers'  Lumber  Co.   (Cal.) 

31  Pac.  367  148 

Bunn  y.  People  ex  rel.  Laflln,  45  111.  307..  805 
Burbank  y.  Crooker,  7  Gray,  158,  66  Am. 

Dec.  470 606 

y.  Plllsbury,  48  N.  H.  475,  07  Am. 

Dec.  633  410 

Buiditt  y.  SwensoD.  17  Tex.  480,  67  Aul 

Dec.    663    655 

Burford  y.  Grand  liaplds,  53  Mich.  08,  51 

Am.  Rep.  10.5,  IS  N.  W.  571...  302 
Burge  y.  Dyersburg,  Jackson,  April  Term, 

1806) 281 

Burgess  y.  Gray,  1  C.  B.  578 756 

y.  Seligman,  107  U.  8.  20.  27  L.  ed. 

850,  2  Sup.  Ct.  Rep.  10 63 

Burke  y.  Breazealo,  1  Rob.  ( La. )  73 148 

Burnham  y.   Milwaukee,   08  Wis.   128.   73 

N.   W.   1018 448 

Burr  y.  Burton,  18  Ark.  214 423 

Burrltt  y.   State  Contract  Comrs.   120  111. 

322,  11  N.  E.  180 110 

Burrus  y.  Columbus,  105  Ga.  45,  81  8.  E. 

124 762 

Burtis  y.  Thompson,  42  N.  Y.  246,  1  Am. 

Rep.  516 300 

Burton  y.  Wilmington  ft  W.  R.  Co.  84  N.  C. 

102 87 

Bush  y.  Calis,  1  Show.  380 152 

Butcher  y.  Creel,  0  Gratt.  201 232 

Butchers'  Union  S.  H.  ft  L.   8.   L.   Co.  y. 

Crescent  City  L.  S.  L.  ft  S.  H. 

Co.  Ill  n.  8.  746.  28  L.  ed.  585. 

4  Sup.  Ct.  Rep.  652 61 

Butler  y.  Ashworth,  110  Cal.  614,  43  Pac. 

4,  386  468 

y.  ThomasTille.  74  Ga.  570 763 

Bybee  y.  State.  04  Ind.  443.  48  Am.  Rep. 

j^Y5 ^ 4gg 

Byers  y.  Wallace."  87  Tex.  503,  28  8.  'w. 

1050,  20  S.  W.  760 550 


C. 

Cadwell  y.  King,  84  Iowa,  228,  50  N.  W. 

075 260 

Caldwell  V.  Gale,  11  Mich.  77 488 

y.  Tcxaa  137  U.  8.  602,  84  L.  ed. 

816,  11  Sup.  Ct.  Rep.  224 156 
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4, 1  25.     Prohibiting    legislature    from 

passing  local  or  spe- 
cial laws 840 

Statutes. 

1808,  April  25.     Action  on  bonds 465 

1888,1870.  Municipal  corporation  act...  848 
1801,  March  31,  p.  195.  Mechanics'  Hens. .  845 
1897,  March  29,  p.  231.     Liens  for  wages. .  889 

Civil  Code. 

I  286.  Formation  of  private  corporation .  840 
822.     Liabilitj  of  stockholders  for  debts 

of  corporation 468 

1494.     Conditional  offer  of  performance.  887 

Code  of  CivU  Procedure, 

1877.     Damages  for  wrongful  death 467 

Colorado. 

Constitution, 

Art  2, 1    1.    Political  power  vested  in  the 

people 58 

8.     Certain  inalienable  rights  of 

people 58 

11.  Irrevocable  franchise  privi- 
lege    or     immunity 

forbidden 218 

28.  Enumeration  of  constitution- 
al rights  not  exhaus- 
tive      58 

5, 1  21.     Bills  which  shall  contain  more 

than  one  subject...     56 
25.     Passage   of   local    or   special 

laws 53 

16,  i  2.     Ventilation  of  mines,  etc. ...     55 

Statutes. 

1899,  chap.  108.     Bight-hour  law 53 

Oeneral  Statutes, 

i  8812,  subd.  67.     Construction    of    water- 
works by  city 218 

Florida. 

Constitution,  1885. 

Art  11, 1 2.     Married     woman's     property 

may     be     sold     for 
debts 618 

Revised  Statutes. 

11956.  Conveyance  by  married  woman...  614 
1958.     Acknowledgments      by      married 

woman 614 

2072.     Sale    and    conveyance    of    wife's 

property 618 

Georgia. 

Statutes. 

1872,  p.  181.     Power  to  pass  ordinances. . .  867 
1894,  pp.  05  et  seq.     Condemnation    of    pri- 
vate property 780 

Civil  Code. 

18859.     Right  of  action  for  nuisance 769 

8861.     "Nuisance"  defined 769 

3874.     Right  of  action  for  injury  to  prop- 
erty   769 

4047.     Power  of  court  to  control  Its  ofll- 

cers 487 

4658.     Condemnation    law 761,  780 

47  L.  R.  A. 


U  4674, 4675.     Oondenmatlon    of    private 

property 780 

I  5729.     Compensation  for  property  taken .   757 

Idaho. 

Statutes. 

1883,  Feb.  8,  p.  119.  Erection  of  court- 
house and  Jail  at 
Hailey 459 

1895,  March    5,  p.    81.     Creation  oi  Blaine 

county 459 

18,  p.  170.     Creation    of    Lin- 
coln  county 459 

Revised  Statutes. 

14062.     Five-year    limitation 459 

P.  487, 14054.     Three-year    limitation 464 

Illinois. 

Constitution,  1870. 

Art  2,  i  9.     Bights  of  accused  in  criminal 

prosecutions 786 

4,  i  18.     No   act   shall   embrace   more 

than  one  subject...  .<t77 

22.  Prohibiting     special    leglsla- 

tlon 804 

5,  i  10.     Nominations  by  governor. . . .  805 

24.     Definition  of  office S05 

6, 1  20.     Probate    courts 800 

1877,  April  27.     Establishment    of   probate 

courts..  .   .   800 

Statutes. 

1879,  May  81, 1 1.    Compliance  with  gener- 
al  Insurance  law. . .   797 
June  4, 1  2.     Better  regulation  of  the 

business    of    insur- 
ance   797 

1883,  June  15.     Dram-shop  act 377 

1895,  April  11.     Limitation  ;  probate 801 

1897,  June  14.     Local  improvements G26 

1899,  Apr.  24.  Licensing  commission  mer- 
chants  603 

Revised  Statutes,.lS74. 

Chap.  24,  p.  254,  |  58.     Election      contests ; 

tie 555 

48.     Dram-shop  act 877 

77,  If  18-20.     Redemption  sUtnte. . .  749 
148, 1  2.     Attestation  of  wlU  by  wit- 
ness  798 

Hurd*s  Revised  Statutes. 

P.  264.     Election  contests 555 

Starr  d  Curtis's  Annotated  Statutes. 

Vol.  1  (1st  ed.)  p.  1311,  chap.  78,  |  4.  Sow- 
er of  auditor  of  pub- 
lic  accounts 797 

p.  1322,  chitp-  78.     Agent     of     insur- 
ance company 458 

(1st  ed.)  p.  1830.     Compliance     with 

f general        insurance 
aw 797 

1831.  chap.  73.       Foreign 

insurance  companies  797 

Criminal  Code. 

DlT.  1,198.     Confidence  game 734 

99.  Confidence   game   indictment  733 

10,18.     Jurisdiction  in  larceny 736 

11,16.     Form  of  Indictment 733 

Indiana. 

Constitution. 

Art.  1, 1  23.  Exclusive  privileges  not  al- 
lowed    491 

2, 1  13.     Elections  shall  be  by  ballot. .  558 
4,  i  22.     Prohibiting   passage   of   local 

or  special  laws 491 

23.  Laws   shall    be    general    and 

uniform 491 

11, 1 18.     Corporations   formed    under 

general    laws 491 

Statutes. 

1886,  Feb.  8,  p.  191.  Indianapolis  Insur- 
ance Company 490 

1865  (Sp.  Sess.)  p.  110.     Amendatory  act..   490 
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1S81,  Apr.  2.     Recognition    of    change    of 

name  of  corporation  490 
1883,  March  6.     Provisions   respecting   pri- 
vate corporations. . .  490 
1891,  p.  55.     Prohibiting  escape  of  gas. . . .  631 

1893,  p.  300,  1 1.     Escape  of  gas 631 

1897,  March  6,  p.  201.     ITares  to  be  charged 

by  street-railway 
companies 401 

Revised  Btatutes,  18S1. 

Chap.  41.     Street-railway    companies 491 

f289.     Nnlsance 684 

291.  Remedy  for  nuisance 634 

339.     Cause  for  demurrer 681 

4736.     Election,  tie  vote 653 

&864.     Duty  of  attorney  to  resist  appU' 

cations    for    change 

of  name 401 

Revised  Statutes,  1894. 

Chap.  44.     Street-railway    companies 401 

1290.     Nuisance 634 

292.  Remedy  for  nuisance 634 

342.     Cause  for  demurrer 031 

II  2316-18.     Prohibiting  escape  fit  gas 631 

7510-12.     Escape  of  gas ' 631 

I  7812.  Duty  of  attorney  to  resist  appli- 
cations for  change 
of  name 491 

Homer's  Revised  Statutes,  1897, 

Chap.  41.     Street-railway   companies 491 

1289.     Nuisance 684 

291.     Remedy  for  nuisance 634 

839.     Causes  for  demurrer 681 

5864.  Duty  of  attorney  to  resist  appli- 
cations for  change 
of  name 491 

Iowa. 

Constitution. 

Art  1, 1  6.     Uniform    laws 880 

7.     Freedom  of  speech  and  press. .  225 
S,  I  80.     Local  and  special  laws 880 

Statutes. 

1878, 17th  pen.  Assem.  chap.  129.     Liens  of 

Judgments 478 

18th  Oen.  Assem.  chap.  211,  |  8.  Notice 

and  affidavit  of  as- 
sured  714 

22d  Gen.  Assem.  chap.  11.     Power  of  dtles 

to  maintain  electric- 
light   plants 219 

Code,  187S. 

Title  17,  chap.  2. 1  2537.  Limitation;  fail- 
ure of  action 714 

12844.     Dismissal  of  action 715 

2851.     Plea  In  abatement 714 

2882.     Liens  of  judgments 469 

Revised  Code,  1877. 

I  2056.  Fires ;  effect  of  contributory  negli- 
gence      86 

MoCUUn's  Code. 

14091.     AtUchment  of  liens 474 


BUI  of  Rights. 

I    2.    Origin  of  political  power ;  fo]1>lddIng 

special  privileges... 

102,876 

20.     Enumeration  of   rights  not  exhaus- 
tive  102 

Constitution. 

Art.  2, 1    4.     Qualiflcations  of  members  of 

legislature 108 

16.     Bills  to  contain  but  one  sub- 
ject  371 

8»  I    4.     Appointment    of    officers    of 

court 108 

5.  District  Judges 108 

11.     Election  of  Judicial  officers. .  108 

S,  i    6.     Dlsqualidcatlon    for    holding 

office. ...' 108 

6.  Bribery  at  elections 103 

6,1    2.     Schools  of  high  grade 67 

47L.R.A. 


Art.    9,18.  i 

11,  f  1.  1 

12. 1 1.  1 

15, 1  2.  'j 


County  officers,  term  of  office    67 

Uniform  taxation 60 

Formation   of   corporations..  376 

Tenure  of  office  fixed  by  law.     68 

4.     Election  of  state  printer 103 

Statutes. 

1886,  chap.  147.     County  high  schools 68 

1887,  chap.  171.     Payment  of  wages  to  em- 

ployees  371 

1889,  chap.  249.     Taxation     of     insurance 

contracts 69 

1891,  chap.  114.     Eight-hour  law 381 

1893,  chap.  188, 1 1.     Weighing   of   coal   at 

mines 71 

1895,  chap.  268.     Levy  of  fire  tax 78 

1897,  March  2,  chap.  145.     Wages     of     em- 


1899,  chap.  189. 


plovees 869 

mi 


Establishment  of  school 
at  Howard,  Elk 
county 67 

General  statutes,  1889. 

II  2441-2443.     Payment  of  wages  to  labor- 
ers in  coal  mines. . .  869 

General  statutes,  1897. 

Chap.  78.     Labor  and  protection  of  labor- 
ers   871 

pp.  781,  782.     Right-hour  law....  881 

146, 1 14.     Defining  "trust" 371 

170.     Levy  of  fire  tax 78 

Kentucky. 

Constitution. 
I  242.     Compensation  for  property  taken. .  779 

iK»iasii 


Constitution,  a852. 

Art.  69.    Jurisdiction  of  supreme  court  to 

Issue  habeas  corpus  677 

Constitution. 

Art.  115.     Power  of  district  Judges  to  issue 

habeas  corpus 677 

238.     Agricultural  and  mechanical  col- 
lege fund 616 

Constitution^  1898. 

Art.  85.     Appellate  Jurisdiction  of  supreme 

court 678 

Statutes. 

1828,  March  17.     Emancipation  of  minors.  676 
1830,  March  11.     Persons    and    estates    of 

minors 675 

1858,  No.  148.     Payment  of  warrants 521 

1862,  No.  49.     Manner    of    effecting    incor- 
poration  654 

1888,  No.  48.     Revenue  act 515 

1894,  No.  182.     Concurrent   resolution 614 

1898,  No.  130.     Creation  and  powers  of  cor- 
porations  654 

Civil  Code,  1808. 

Art  39, 1  1,  p.  02.     Child  cannot  quit  pater- 
nal house 675 

Revised  Civil  Code,  1825. 

•Art.  286.     Child  cannot  quit  paternal  house  675 
268.     Emancipation  of   minors 675 

Revised  Civil  Code. 

Art.  26.     Subjection  of  children  to  parents  675 
84.     Period    of    capability  determined 

by  law 675 

35.  Emancipation  of  children 675 

36.  Age    at    which    minors    become 

adults 675 

37.  Defining  "minors"  .  .  ; 675 

39.     Domlcif  of  minor 675 

160.     Expiration   of   time   of   engage- 
ment of  minors 673 

170.  Duty  of  bound  servants  and  ap- 
prentices   675 

215.  Child  owes  respect  to  parents. .  674 

216.  Child  under  authority  of  parents  674 

217.  Obedience  of  child 674 

218.  Child  cannot  quit  paternal  house  660 

219.  Right    of    parents     to    appoint 

tutors 675 
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▲rt  220. 

246. 
250. 
385. 

387. 


1782. 
1798. 


▲rt.  787. 
791. 
794. 
795. 
798. 
799. 
806. 

807. 
808. 
818. 
819. 
824. 

825. 


DelegatioiL  of  aathorlty  of  par- 

ents 675 

Minor  under  authority  of  tutor  675 

Tutorabip  by  oature 675 

Petition  to  Judge  for  emancipa- 
tion of  minor 675 

Consent  of  parents  necessary  to 
authorise    Judge    to 

act 675 

Capacity  of  minors  to  contract  676 
Parties  to  contract 676 

Code  of  Practice. 

Habeas  corpus 677 

Habeas  corpus 677 

Mode  of  obtaining  writ 677 

Statement  of  petition 680 

Illegal  Imprisonment 677 

Habeas  corpus 677 

Manner  of  obeying  habeas  cor- 
pus    677 

Answer  of  respondent 677 

Recitals  of  answer 677 

Hearing  of  imprisoned  party...  677 

Summary  hearlniir 677 

When  Judge  shall  llberata  pris- 
oner    677 

Delivery  of  prisoner  to  whom. . .  677 


Revised  Btatutea. 

Chap.l7,|28.     Blasting 

51, 1 04.  Liability  of  railroad  cor- 
poration for  dam- 
BgeB  from  lire 


Arts. 


Art.  8,1    8. 

118. 

19. 

48. 
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Declaration  of  Rights, 

Common  law  of  England 888 

Constitution,  1867. 

Term   of   senator 623 

Election  of  senators 623 

Power  of  senate 628 

Corporations  may  be  formed 

under   general    laws  494 


Statutes. 

1864,  chap.  862,  |  3.     Grant  of  annuities  by 

insurance  company  .  616 
1888,  chap.  294.  Liability  of  stockholder. .  619 
1896,  chap.  849.     Distribution  to   creditors  619 

Code  Supplement,  1868. 

Art.  26, 1 190.     Receivers 619 

Code  of  Public  General  Laws. 
Art.  5, 1  9.     Questions  open  in  court  of  ap- 


peals 
11,127.     Liability    of    stockholder  of 

bank 

28, 1  260.     Receivers 

BCassaohnsetts. 

Statutes. 


889 

610 
619 


168 


319 


1887,  chap.  270.     Employer's  liability  act. . 

1894,  chap.  257.     Right  of  city  of  Boston  to 

enforce  its   building 
laws 

1895,  chap.  488.     Metropolitan   water   sup- 

ply act  321 

1896,  chap.  313.     Building  line  and  height 

*                         of  hulldlngs  on  park- 
ways   316 

1897,  chap.  336, 1 1.     Establishment  of  max- 

imum water  rates  .  .  321 
chap.  378.     Permitting    roofs   to    be 

built  above  line  ....  318 

chap.  379.     Height  of  buildings 316 

1808,  chap.  452.     Limiting  height  of  build- 
ings In  Boston 316 

Public  Statutes. 

Chap.  50, 1 1.     Right  to  maintain  sewers. . .  313 
188.     Railroads 525 

47  L.  B.  A. 


Art    4,  i    6. 


5. 

7. 

8. 
10. 
11. 
15, 


10,1 


45. 
2. 
1.. 
4. 
8. 
1. 
1. 

8. 

10. 
9. 


1899,  May  10. 


Constitution. 

Senators  and  repreaentatlTM 

must  be  electors  .  . .  100 
Bills  appropriating  money..  119 

Eligibility  for  governor 100 

Qualifications  of  electors...  94 
Board  of  state  anditors. ...  119 
Election  of  county  officers  93,  554 

Township  officers 100 

How    corporations   may   be 

formed 498 

Amending  acts  of  corpora- 
tion   403 

Term  of  corporation 403 

Charters  or  mining  com- 
panies may  be  modi- 
fled  493 

Resolutions. 

Provision     for     relief     of 

Thomas  Allen 118 

Statutes. 

1872,  p.  72, 1 66.     Liability  of  railroad  for 

failure       to      erect 

fences 85 

1883,  No.  129.     Incorporation  of  telephone 

company 88 

p.  131,  i  4.     Telephone  companies  .  . .  106 
1887,  p.  183.    Women  as  notaries  public. . .     00 
No.  264.     Damages    for    injuries    on 

defective  highway  .  .  501 
p.  345,  111,  2.     Liability   of   city   for 

•  defective  bridge  .  ..  500 
1895,  No.  215,  chap.  22, 1 14.     Authority   of 

common  council  over 
streets 107 

Revised  Statutes,  1838. 

P.  411, 1 18.     Attorneys  at  law 96 

Revised  Statutes,  1846. 

P.    95, 1 103.     Eligibility  to  elective  office  100 
423,1    27.     Attorneys  at  law 96 

Compiled  Lo/ws,  1871. 

I    136.     Elections,  tie  votes 554 

1317.     Cutting  and  removal  of  trees  and 

shrubs 499 

Compiled  Laws,  1891. 

1 1121.     Attorneys  at  law 96 

1127.     Authority  to  practice  law 103 

2620.     Women  as  notaries  public 96 

chap.  01,  1 8442.     LUbllity      for      Injuries 

through  defects  after 

notice 501 

I     4159.     Trees  and  shrubs  in  highway...  499 
11,784.     I*nniahment  for  attempt  to  com- 
mit crimes 109 

HowelVs  Statutes. 

Vol.  1.    i  1379.     Duty       of      overseer     of 

bridges 503 

1 1445.     Highway  commissioners  of- 
ficers of  township  . . .  503 

3115.     Water  companies 107 

3527     Tramways 107 

3548.     Street  railways 107 

4191.     Electrlc-llght  companies..  107 


2,  II,  5925-5931. 


of    distribu- 


Order 

tlon 325 

3,  chap.  102a,  |  3718a.    .  Incorporation 

of     telephone     com- 
pany       88 

3718d.     Telephone       lines       in 

streets 107 

3718i.     Service      by     telephone 

company 107 

4904c.     Alienation   of  property 

by  corporations  ....     92 

Minnesota. 

Constitution,  185J. 

Art.    9,11.     Equal  taxation 527 

10, 1  2.     Corporations  not  to  be  formed 

under  special  acts  .  .  493 


Citations. 


82a 


Statutes, 

1885,  chap.  108.     Annual  salarlea   afl   com- 
pensation to  probate 

Judges 527 

1897,  chap.  293.     Inheritance  tax  law 526 

18d9p  March  6.  chap.  43.  |  1.     Bicycle  patha  146 

General  Statutes,  1894. 

1 380,  subd.  b.     Warehouse  and  commission 

law 636 

Missouri* 

Constitution^  1820, 

Art.  4, 1  26.     Elections  of  sheriff  and  cor- 
oner  657 

Amendments  of  18S4' 

Art.  2, 1  8.     Clerks  of  courts 556 

Constitution,  1815. 

Art    2, 1 21.     Compensation    for    property 

taken 758 

4, 1    2.     Apportionment  of   represen- 
tatives   650 

6,  I    8.     Determination  of  tie  vote. . .  550 
6, 1  30.     Ties  for  Judges  of  courts  of 

records 558 

I  37.     Justices  of  the  peace 552 

40.     Election  of  clerks;  ties  and 

contests 550 

8,  S  12.     Aliens  prohibited  from  hold- 
ing oiBce 06 

0,  i  10.     Election  of  sheriffs  and  cor- 
oners   650 

14,  f    6.     Tenure  of  office 564 

Statutes, 

1863,  March  28.     Ballot  partly  fraudulent.  817 

1807,April4.     Ballot  law 816 

p.  134.     Printing  of    ballots 826 

135.     Elections;  duties  of  Judges.   820 
175.     Election   of  Justices  of   the 

peace 658 

176, 1 7.     Appointment   to   fill   Ta- 

cancy 563 

1808,  April  18,  p.  156.     BaUot  law 816 

p.  164.     Elections ;  duties   of 

Judges 820 

1895,  April  11,  p.  171.     Mode   of   voting  on 

amendments 827 

May  81.     Election  commissioners  .  . .  806 
1800,  June  10.     Registration  and  elections.  806 

Revised  Statutes,  18^5. 
P.  201,  chap.  25. 1  8.     Election  for  clerks. .  556 

Revised  Statutes,  1855. 
P.  836,  f  10.     Qualifications  of  clerks 06 

Revised  Statutes,  1879. 

I  879.     Telegraph     and    telephone    com- 
panies   107 

2807.     Election  of  Justices  of  the  peace..  664 

Revised  Statutes,  1889. 

I  2615.  Liability  for  setting  out  flre 85 

4505.  Alimony  and  maintenance  of  wife  802 

4678.  Ballot  partly  fraudulent 817 

4726.  Clerk's  certlflcate  evidence  of  facts  820 

4753.  Mode  of  voting  on  amendments. .  827 

4765.  Candidates  limited  to  one  office...   827 

4778.  Printing  of  ballots 826 

4781.  Ballot  law 816 

4784.  When  Judges  shall  prepare  ballot.   820 

0002.  Number  of  Justices ;  duty  of  mayor  562 

6000.  Power  of  county  court  to  decide 

election  contest ....  652 

Montana. 

Statutes. 
1883,  Feb.  26,  p.  110.     Commissioners'    act.  464 

Compiled  Laws,  1887. 
DlT.  5, 1 1540.     Filing  of  chattel  mortgage.  405 

Civil  Code. 

1 3860.     Mortgage  of  personal  property. ...  405 
3864.     Filing  of  chattel  mortgage 405 

47  L.  K.  A. 


NoTada* 

Statutes. 

1877,  p.  46.     Municipal  bonds 466 

He^F  Hampshiro. 

Puhlio  Statutes. 

Chap.  186, 1  6.     Devise  of  real  estate 244 

Oenei-al  Statutes. 

Chap.  148, 1  8.     Liability  of  railroad   com- 
pany for  damages. . .     84 

New  Jersey. 

Revision. 

P.1201,i46.     Tie  votes 553 

Hew  York. 

Statutes, 

1817,  Apr.  16.     Allowance  to  executors,  ad- 
ministrators,       and 

guardians 724 

1848,  chap.    40.     Corporation  law 206 

1866,  chap.  115.     Accounts  of  trustees 723 

1800,  chap.  564.     Stock  corporation  law. . .   258 
chap.  564,  |  58.     Liability    of    stock- 
holders     730 

1802,  chap.  688.     Stock  corporation  law. . .  258 

1802,  chap.  680,  |  52.     Liabfllty     of     stock- 

holders    730 

1807,  chap.  441, 1 1.     Amendment  of  bank- 
ing law 780 

Revised  Statutes,  1828, 

Vol.  2,  p.  03, 1  68.     Commissioners  to  be  al- 
lowed executors,  etc.  724 
•    04, 1  66.     Trustees  to  account  to 

court  of  equity 723 

Code  of  Civil  Procedure. 

I    304.     Action  against  stockholder  of  bank  730 
1002.     Damages  for   death    by    wrongful 

act 717 

2780.     Commissions  of  executors  and  ad- 
ministrators   722 

Hortli  Dakota. 

Revised  Code. 
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LAWYERS'  Reports 


ANNOTATED. 


NORTH  CAROLINA  SUPREME  COURT. 


W.  A.  BENTON 

V. 

Rnffin  V.  COLLINS,  Appi. 

1.  A  grmnt  of  a  netr  trial  on  one  or 
more  of  ■evernl  lasneB  li  In  the  souxid 
discretion  of  the  coart,  where  the  matter  in- 
TolTed  1b  entirely  distinct  and  separable  from 
the  matters  involred  In  the  other  issues. 

S.  A  neiT  trlnl  on  the  slnirle  issne  of 
the  nmonnt  of  dnmnses  may  be  allowed, 
although  this  cuts  off  some  evidence  which,  if 
introduced  on  other  issues,  might  mitigate 
damages,  where  all  such  evidence  is  admissi* 
ble  OD  the  issue  as  to  damages. 

S.  Inndeqinner  of  Annmires  may  be  the 
ground  of  setting  aside  a  verdict  and  order- 
ing a  new  trial. 


4.  The  discretion  of  the  eonrt  in  set* 
tlnip  aside  a  verdict  for  Inadequacy  of 
damages  is  not  reviewable  on  appeal. 

6.     An  allotment  of  a  homestead,  and  a 

sale  of  the  excess  of  the  owner's  lands  by  a 
commissioner,  may  be  ordered  by  a  court  of 
equity  when  it  has  control  of  the  lands  and 
all  the  parties  Interested  are  before  the  court. 

6.  The  appointment  of  eonftmissloners 
to  set  oil  a  honftestead  may  be  made  by 
the  clerk  when  instructed  by  the  court,  as  the 
clerk  is  but  the  hand  of  the  court  in  the  mat- 
ter. 

7.  The  fact  that  lands  are  situated  in 
two  connties  does  not  prevent  the  court 
from  making  an  order  for  setting  off  a  home- 
stead and  selling  the  lands  which  are  in  ex- 
cess of  the  homestead  to  satisfy  a  Judgment 
against  the  owner. 

(October  24,-  1899.) 


Nora. — Inadequacy  of  damages  as  a  ground  for 
setting  aside  a  verdict, 

I.  Po%cer  and  duty  of  the  court  as  to. 
II.  Rule  in  contract  actions. 
III.  Rule  in  actions  uHth  relation  to  property 

and  property  rights. 
lY.  Rule  in  actions  for  personal  injuries. 

a.  Generally. 

b.  Actions  for  libel  and  slander. 

e.  Actions  for  mdlioious  prosecution 
and  false  imprisonment. 

d.  Actions  for  assault  and  battery  and 
other  torts. 

a.  Actions  for  personal  injuries  caused 
by  negligence. 

1.  General  rules  as  to. 

2.  What  sufjlcient  to  shoto  bias  or 

omission  of  duty — instances, 
t    Statutory  provisions  as  to  smdllness 
of  damages  for  personal  injury. 
T.  Effect  of  uncertainty  as  to  cause  of  M- 

jury. 
▼I.  Who  entitled  to  relief. 
Til.  Matters  of  procedure. 
Till.  Increase  of  verdict  by  court. 

I.  Power  and  duty  of  the  court  as  to. 

The  pofw^r  and  duty  of  the  court  with  refer- 
ence to  betting  aside  verdicts  for  inadequacy 
would  seem  to  depend  to  a  large  extent  upon  tha 
measurablllty  of  the  injury  suffered  according  to 
•ome  legal  standard.  If  the  injury  can  be  thus 
measured,  and  the  verdict  is  inadequate,  It  is 
not  only  within  the  power,  but  the  Imperative 
duty,  of  the  court  to  set  it  aside.  The  rule  is 
different,  however,  where  there  is  no  legal  stan- 
dard of  measurement  of  the  injury.  But  even 
in  such  case  it  will  be  seen  that  while  usually  a 
47  L.  R.  A. 


verdict  will  not  be  disturbed  for  inadequacy,  cir- 
cumstances may  exist  under  which  the  court 
would  be  called  upon  to  act. 

The  court  has  power  to  set  aside  a  verdict  and 
grant  a  new  trial  on  the  ground  of  inadequacy 
where  the  ends  of  Justice  seem  to  require  it,  as 
well  as  and  upon  the  same  principle  as  on  the 
ground  of  excessiveness.  Plats  v.  Cohoes,  8 
Abb.  N.  C.  392 ;  Mariana  v.  Dougherty,  46  CaL 
26 ;  Uackett  v.  Pratt,  62  III.  App.  346. 

A  verdict  for  a  grossly  inadequate  atnonnt 
stands  upon  no  higher  ground  in  legal  principle, 
nor  in  the  rules  of  law,  than  a  verdict  for  an 
excessive  or  extravagant  amount,  and  a  new 
trial  may  be  granted  upon  the  one  ground  as 
well  as  upon  the  other.  McDonald  v.  Walter, 
40  N.  Y.  651.     And  see  Bbnton  v.  CoUiiNS. 

And  when  value  is  a  material  question  tha 
rule  with  reference  to  setting  a  verdict  aside  la 
the  same  where  the  verdict  for  a  party  is  for  too 
small  a  sum,  as  it  is  where  the  verdict  is  against 
a  party  for  too  large  a  sum.  Hall  v.  The  Emily 
Banning,  33  Cal.  622. 

And  the  court  may  grant  a  new  trial  where 
the  damages  are  inadequate,  as  well  as  where 
they  are  excessive,  if  the  case  is  such  as  clearly 
to  indicate  that  the  Jury  had  acted  under  the  in- 
fluence of  partiality,  bias,  or  a  perverted  Judg- 
ment. Blcharda  v.  Sandford,  2  E.  D.  Smith, 
349. 

So,  it  is  wIthJn  the  province  of  an  appellate 
court  to  revise  and  set  aside  a  verdict  for  insuf- 
flclency  as  well  as  for  excessiveness  of  damagea. 
Paul  V.  Leyenberger,  17  111.  App.  167.  But  see 
Benton  v.  Collins,  and  Jung  v.  Keuffel,  144  N. 
Y.  381,  39  N.  B.  340.  infra,  VII. 

And  while  the  estimation  of  damages  is  pe- 
culiarly within  the  province  of  the  Jury  where 
there  is  no  legal  measure  and  the  damages  are 
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APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Franklin  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  an  assault  and  battery. 
Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  F.  S«,Spmill,  for  appellant: 

The  statute  sets  out  the  grounds  upon 
which  a  judge  may,  "in  his  discretion/'  en- 
tertain a  motion  to  set  aside  a  verdict.    - 

Clark's  Code,  9  412,  subsec.  4. 

The  language  of  our  statute  not  only  does 
not  confer  upon  the  trial  judge  a  right  to  set 
aside  a  verdict  because  of  inadequacy  of 
damages  assessed,  but  expressly  deprives  him 
of  that  right,  if,  indeed,  he  ever  had  it.  The 
principle  Expresaio  unius  exclusio  alterius, 
if  it  has  any  place  in  the  construction  of 
statutes,  must  apply  here. 

Toung  v.  Hairaton,  14  N.  C.  (3  Dev.  L.) 


66;  Broion  v.  MorriSy  20  N.  C.  (4  Dev.  ft  B. 
L.)  429;  Quincey  v.  Perkins,  76  N.  C.  295. 

Granting  that  the  trial  judge,  in  the  ex- 
ercise of  a  sound  discretion,  could  have  set 
aside  the  verdict  as  to  damages,  yet  when  he 
refuses  to  exercise  a  discretion,  and  at- 
temps  to  assign  a  reason,  and  gives  a  wrong 
or  illegal  one,  such  ruling  is  reviewable  error. 

Clark's  Code,  9  274,  eases  cited  under  cap- 
tion Want  of  Power,  H  230;  Beck  v.  Bell- 
amy, 93  N.  C.  129;  Qilohriat  v.  Kitchen,  86 
N.  C.  20;  Hudgina  v.  White,  66  N.  C.  393. 

A  new  trial  will  not  be  granted  on  the 
ground  that  the  damages  found  are  inade- 
quate. 

16  Am.  &  Ene.  Enc.  Law,  p.  689 ;  Pritchard 
V.  Hetoitt,  91  Mo.  647,  60  Am.  Rep.  265,  4 
S.  W.  437;  4  Minor,  Inst.  758;  Oray  v. 
Second  Ave.  R,  Co,  66  N.  Y.  661 ;  Taylor  v. 
Davis  (Tex.)  13  S.  W.  642;  Price  v.  BaOey, 


onliquldated  or  where  vindictive  or  exemplary 
damages  are  authorized,  where  actual  damages 
are  shown  with  such  deflnltenesa  as  to  famish 
a  reasonably  certain  measure,  the  court  may 
look  into  the  circumstances  proved,  and  grant  a 
new  trlai  if  the  amount  awarded  by  the  verdict 
Is  manifestly  Inadequate.  Uackett  v.  Pratt,  52 
III.  App.  346. 

And  where  the  law  Itself  prescribes  the  rule  of 
damages  to  which  alone  a  party  is  entitled  if  he 
recovers  at  all,  an  award  of  a  sum  not  war- 
ranted  by  the  rule  is  such  evidence  of  passion, 
prejudice,  mistake,  or  misapprehension  that  the 
verdict  ought  not  to  be  permitted  to  stand.  Mc- 
Donald V.  Waiter,  40  N.  Y.  551. 

So,  where  the  amount  to  which  a  party  to  an 
action  was  entitled  is  susceptible  of  adjustment 
and  ascertainment  by  fair  and  not  very  difficult 
computation,  and  the  figures  to  form  the  basis  of 
the  calculation  are  presented  in  an  intelligent 
and  tangible  form,  and  a  verdict  is  rendered 
lower  than  the  lowest  estimate.  It  should  be  set 
aside  as  dearly  contrary  to  the  evidence.  Faw- 
oett  V.  Woods,  5  Iowa,  400. 

And  a  verdict  for  nominal  damages  when  the 
plaintiff  Is  entitled  to  more  will  be  set  aside  and 
a  new  trial  awarded,  though  given  under  the 
recommendation  of  the  court.  Duff  v.  Hntson, 
2  Ball.  L.  215. 

And  a  Judgment  will  be  reversed  on  appeal 
where  a  prima  facie  case  was  made  entitling  the 
plaintiff  to  recover  a  much  larger  sum  than  that 
allowed,  and  no  contradictory  evidence  was  of- 
fered to  disprove  the  prima  fade  case.  State  ea 
rel,  Scott  County  Comra  v.  Wilson,  90  Ind.  114. 

So,  In  Tutton  V.  Andrews,  Barnes'  Notes,  488, 
It  was  held  that  notwithstanding  the  notion 
which  had  prevailed  that  where  damages  are  ex- 
cessive a  new  trial  may  be  granted,  but  not 
where  they  are  less  than  they  ought  to  be,  an 
Inquisition  will  be  set  aside  and  plaintiff  given 
leave  to  execute  a  new  writ  of  Inquiry,  where 
the  sheriff  permitted  Improper  evidence  to  be 
given  by  the  defendant  whereby  the  damages 
were  lessened. 

And  In  Collins  v.  Albany  ft  S.  B.  Go.  12  Barb. 
402,  and  Clapp  v.  Hudson  River  R.  Co.  19  Barb. 
461,  the  rule  was  laid  down  that  when  the  dam- 
ages found  by  the  Jury  are  either  so  large  or  so 
small  as  to  force  upon  the  mind  of  every  man 
familiar  with  the  circumstances  of  the  case  the 
conviction  that  by  some  means  the  Jury  have 
acted  under  the  influence  of  a  perverted  Judg- 
ment, it  Is  the  duty  of  the  court,  in  the  exercise 
of  a  sound  Judldal  discretion,  to  grant  a  new 
trial ;  but  both  were  cases  of  excessive  damages. 

And  in  Mobile  ft  M.  R  Co.  v.  Ashcraft,  48  Ala. 
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15,  It  was  said  that  it  Is  the  province  of  the  Jury 
to  see  that  Justice  is  done,  but  when  the  assess- 
ment is  manifestly  unjust,  whether  too  small  or 
too  excessive,  a  new  trial  should  be  granted ; 
but  this  was  also  a  case  of  excessive,  and  not  In- 
adequate, damages. 

And  in  Meyer  v.  Fiegel,  88  How.  Pr.  424,  the 
court  named  as  a  ground  upon  which  a  new 
trial  will  be  granted  damages  which  are  pal- 
pably Insufficient ;  but  the  motion  was  for  a  new 
trial  on  newly  discovered  evidence. 

And  in  Robb  v.  Carnegie  Bros.  145  Pa.  824, 14 
L.  R.  A.  829,  22  Atl.  649,  it  was  said  that  where 
the  amount  of  a  verdict  shows  tiiat  It  most  have 
been  arrived  at  by  the  adoption  of  an  erroneous 
measure  of  damages  or  a  miatake  In  computa- 
tion, the  trial  Judge  should  not  hesitate  to  set 
It  aside ;  but  the  case  was  not  one  of  Inadequate 
damages. 

So,  in  Peterboroui^  v.  Sadler,  12  Mod.  847,  a 
new  trial  was  granted  where  a  former  verdict 
had  been  rendered  and  set  aside  as  excessive 
because  of  the  great  difference  between  the  two 
verdicts. 

But  where  there  is  no  standard  for  measuring 
damages,  and  no  certain  rule  can  be  prescribed 
for  the  guidance  of  the  Jury,  the  court  will  not 
ordinarily  grant  a  new  trial  though  the  dam- 
ages awarded  him  be  manifestly  small,  unless 
the  Inadequacy  was  plainly  produced  by  preju- 
dice or  passion  or  other  improper  motives. 
Moseley  v.  Jamison,  68  Miss.  886,  8  So.  744. 

The  court  is  Justifled  In  interfering  with  and 
setting  aside  a  verdict  of  a  Jury  for  inadequacy 
only  In  those  cases  where  It  appears  that  the 
Jury  In  fixing  the  amount  were  actuated  by  prej- 
udice, passion,  and  partiality  or  corruption,  oi 
failed  to  understand  and  apply  the  rule  of  dam- 
ages appertaining  to  the  case,  or  where  It  can  be 
clearly  seen  from  the  record  that  under  all  the 
circumstances  of  the  case  the  amount  awarded 
was  unreasonable  and  unfair.  Roger  v.  Roches- 
ter R.  Co.  2  App.  Dlv.  6,  87  N.  Y.  Supp.  520. 

The  power  to  set  aside  a  verdict  for  Inade- 
quacy Is  only  rarely  exercised,  espedally  In  ac- 
tions for  personal  wrongs,  such  as  slanders,  bat- 
teries, and  the  like;  but  where  the  foundation 
of  the  action  is  a  breach  of  contract,  and  the 
damages  are  capable  of  estimation.  If  there  Is  a 
glaring  defldency  Justice  requires  that  the  case 
shall  be  revised.  Taunton  Mfg.  Co.  v.  Smith,  9 
Pick.  11. 

And  in  the  consideration  of  the  question  of 
setting  aside  a  verdict  for  inadequacy  the  court 
on  appeal  will  assume  that  the  Jury  found  every 
fact  going  to  mitigate  or  reduce  the  damages 
which  they  could  properly  find  from  the  proof. 
Robinson  v.  Waupaca.  77  Wla  644,  46  N.  W.  809i 
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66  1)1.  48 ;  Young  v.  Rossi,  30  Fed.  Rep.  231 ; 
Henderson  v.  McKeynolds,  38  N.  Y.  S.  R.  734, 
14  N.  Y.  Supp.  351 ;  1  Graham  &  Waterman's 
New  Trials,  p.  447 ;  Gregory  v.  Chambers,  78 
Mo.  297;  Hayward  v.  Newton,  2  Strange, 
940;  Barker  ▼.  Dixie,  2  Strange,  1051;  Ben- 
jamin V.  Steioart,  61  Cal.  608;  Merony  v. 
Uclniyre,  82  N.  C.  103. 
Mr.  C.  BL  Cooke  for  appellee. 

Montsomoiyy  J.,  delivered  the  opinion  of 
the  court: 

In  the  first  trial  of  this  action, — an  action 
for  damages  growing  out  of  an  assault  and 
battery  coounitted  by  defendant,  Ruffln  Col- 
lins, upon  the  plaintiff, — all  of  the  issues 
were  found  for  tne  plaintiff.  In  response  to 
the  issue  as  to  tiie  amount  of  damages  which 
the  plaintiff  was  entitled  to  recover,  the  jury 
answered  $350,  and  his  honor  set  aside  that 


part  of  the  verdict  on  the  ground  that  the 
damages  assessed  were  inadequate,  and  let 
the  others  stand.  On  appeal  from  that  rul- 
ing, this  court  declared  the  appeal  prema 
ture;  and  upon  a  second  trial  the  defendant, 
RufBn  Collins,  renewed  his  exception  to  the 
order  on  the  first  trial  setting  aside  that  part 
of  the  verdict  as  to  damages,  and  the  grant- 
ing of  a  new  trial  on  that  issue  alone.  The 
two  issues  which  were  eliminated  from  the 
second  trial,  and  which  were  found  by  the 
jury  for  the  plaintiff  on  the  first  trial,  to 
wit,  the  first  and  third  issues,  were  in  these 
words:  (1)  "Did  the  defendant,  R.  V.  Col- 
lins, wrongfully  damage  the  plaintiff,  as  al- 
leged in  the  complaint?"  (3)  "Was  the  deed 
of  trust  executed  by  R.  V.  Collins  and  wife 
to  S.  £.  Eure  with  the  fraudulent  intent  to 
hinder  and  delay  and  defraud  said  R.  V.  Col- 
lins's  creditors?"    Upon  the  second  trial,  the 


8o,  In  Fogg  V.  Stlnson  (Me.)  4  New  Eng.  Bep. 
14€,  8  Atl.  460.  It  was  held  that  a  new  trial  will 
not  be  granted  when  It  docs  not  appear  that  the 
verdlet  Is  unreasonable  In  amoont,  but  there 
was  nothing  In  the  case  to  show  whether  the 
▼erdlct  was  complained  of  as  Inadequate  or  ex- 
cessive. 

Nor  will  a  new  trial  be  granted  for  Inade- 
quacy of  damages  where  the  only  dispute  was  as 
to  the  allowance  of  a  certain  offset,  and  the  evi- 
dence was  conflicting,  and  the  difference  be- 
tween The  \  erdlct  and  the  amount  which  should 
have  been  found.  If  anything,  is  so  trifling  as  to 
bring  the  case  within  the  maxim  De  minimis  non 
enrol  lew.  Engel  v.  Fischer,  44  111.  App.  302, 
and  see  also  NIchol  v.  Bestwlck,  28  L.  J.  Bq.  N. 
8.  4,  intra,  II. 

But  the  difference  between  a  verdict  for  $37.- 
00  and  $75.81,  which  was  the  amount  due,  is 
not  too  small  to  justify  a  new  trial,  and  the  fact 
that  it  would  cost  the  county  for  another  trial 
more  than  the  difference  amounted  to  is  of  no  ef- 
fect.   Galloway  v.  Weber,  66  111.  App.  366. 

II.  Rule  im  contract  actions. 

It  Is  within  the  power  of  the  court  In  an  ae- 
tlon  for  breach  of  contract  to  set  aside  a  ver- 
dict upon  the  ground  that  the  damages  are  too 
small.     Taunton  Mfg.  Go.  v.  Smith,  9  Pldc.  11. 

The  rule  that  verdicts  will  not  be  set  aside  on 
accoont  of  their  smallness  does  not  apply  to  ac- 
tions on  contract.  Woodford  v.  Eades,  1 
Strange,  425 ;  Colyer  v.  Huff,  8  Bibb,  84. 

As  a  general  rule  In  cases  of  breach  of  con- 
tract, there  are  fixed  standards  of  value  with  ref- 
erence to  the  Injury  done,  capable  of  estimation 
by  direct  proof,  and  if  a  glaring  deficiency  ap- 
pears in  the  amount  of  the  verdict.  Justice  de- 
BMnds  a  revision.  Watson  v.  Harmon,  86  Mo. 
448. 

And  a  verdict  for  a  much  less  sum  In  an  ac- 
tion on  contract  in  which  the  plaintiff  was  en- 
titled to  recover  his  whole  claim  or  nothing  will 
be  deemed  to  show  that  the  Jury  in  determining 
die  case  either  wholly  disregarded  the  evidence 
or  misapprehended  Its  effect,  or  overlooked  some 
important  fact,  or  necessarily  found  some  fact  in 
favor  of  the  defendant  which  was  wholly  Incon- 
sistent with  a  Terdlct  for  any  amount  In  favor 
of  the  plaintiff,  and  may  therefore  be  set  aside. 
Powers  V.  Gouraud,  18  Misc.  268,  44  N.  T.  Supp. 
840. 

8o,  setting  aside  a  verdict  and  g;rantlng  a  new 
trial  In  an  action  for  breach  of  contract  is  not 
an  abuse  of  discretion  where  the  finding  in  favor 
of  the  plaintiff  entitles  him  to  substantial  dam- 
s^es,  but  only  nominal  damages  are  awarded. 
47L.B.A. 


Conrad  v.  Dobmeler,  67  Minn.  147,  58  N.   W. 
870. 

And  such  a  verdict  may  be  set  aside  as  against 
evidence.  Gartner  v.  Saxon,  10  B.  I.  4G1,  86 
Atl.  1182. 

And  a  motion  for  a  new  trial  In  an  action  of 
assumpsit  should  be  granted  where  the  verdict 
was  for  a  leas  sum  than  the  party  was  entitled 
to.     Hallberg  v.  Brosseaa,  64  111.  App.  520. 

And  a  verdict  in  an  action  upon  an  account 
stated  will  not  be  sustained  where  it  is  for  a 
sum  greatly  less  than  the  damages  suffered  as 
shown  by  the  eyldence  in  writing,  which  was 
practically  nndispated.  Farter  y.  Sherman 
County  BlEg.  Co.  36  Neb.  271,  54  N.  W.  424. 

Thus,  a  verdict  for  $25  in  an  action  for  serv- 
ices rendered  will  be  set  aside  and  a  new  trial 
granted  where  by  the  uncontradicted  eyldence 
they  were  worth  $150  or  |2U0.  Hood  v.  Ware, 
84  Ga.  828. 

And  a  Judgment  in  an  action  for  services  for 
$16  is  erroneous  where  the  only  eTidence  on  the 
issue  was  that  it  took  thirteen  days'  labor  to  do 
the  work  whlcb  was  worth  |2  a  day.  Fagan  y. 
Whitcomb  (Tex.  App.)  14  8.  W.  1018. 

And  a  yerdict  for  the  plaintiff  for  $126  In  an 
action  brought  by  him  for  his  services  as  an  at- 
torney will  be  set  aside  as  contrary  to  the  evi- 
dence, and  a  zfew  trial  granted,  where  the  proof 
of  the  value  of  the  services  rendered  Justified 
fixing  the  amount  at  not  less  than  $250,  and 
there  was  no  evidence  warranting  the  finding 
of  the  less  amount.  Shropshire  v.  Doxey,  25 
Tex.  127. 

So,  a  verdict  will  be  set  aside  and  a  new  trial 
ordered  in  an  action  for  wages  quantum  meruit 
where  the  amount  found  was  less  than  that 
fixed  by  any  witness  In  the  case  as  the  value 
of  the  services  rendered.  Howe  v.  Lincoln,  28 
Kan.  468. 

And  a  finding  upon  an  Inquest  of  one  penny 
damages  for  the  plaintiff  In  an  action  on  a  debt 
of  £833  for  an  apothecary's  bill  will  be  set  aside 
for  smallness,  and  a  new  writ  of  inquiry  issued. 
Markham  v.  Mlddleton,  2  Strange,  1259. 

And  a  verdict  for  $100  for  the  plaintiff  in  an 
action  for  the  contract  price  of  drilling  a  well 
and  furnishing  casings,  etc,  In  which  the 
amount  earned  was  established  without  dispute 
at  $249.80,  and  there  was  an  undisputed  offset  of 
$25,  in  which  the  court  charged  the  Jury  that 
if  the  contract  was  found  to  be  as  alleged  the 
plaintiff  was  entitled  to  $224.84,  Is  proper* 
ly  set  aside  as  Inadequate,  and  as  in  direct  con- 
travention of  the  Instructions  of  the  court. 
BIgelow  V.  GarwiU,  40  N.  Y.  8.  B.  580,  15  N.  T. 
Supp.  040. 
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jury,  in  response  to  the  single  issue  as  to 
damages,  answered  $600.  His  honor  gave 
judgment  for  the  plaintiff,  and  against  the 
defendant,  R.  V.  Collins,  for  that  amount, 
and  after  reciting  that  the  conveyance  by  the 
defendant,  R.  V.  Collins,  and  his  wife,  of  his 
lands  lying  in  Nash  and  Franklin  counties, 
had  been  conveyed  in  fraud  of  his  creditors, 
ordered  that,  subject. to  the  homestead  ex- 
emption of  defendant,  R.  V.  Collins,  the 
lands  BO  fraudulently  conveyed  be  sold  to 
satisfy  the  plaintiff's  judgment,  and  the  clerk 
was  instructed  to  appoint  three  commission- 
ers to  appraise  and  allot  to  the  defendant, 
R.  V.  Collins,  his  homestead  therein,  who 
should  report  their  proceedings  to  the  next 
term  of  Franklin  euperior  court;  and  it  was 
fui'ther  ordered  that  the  excess  over  the 
homestead  should  be  sold  by  a  commissioner 
then  named  by  the  court,  and  that  his  re- 


port should  be  returned  to  the  next  term  of 
that  court. 

The  case  is  before  us  on  two  exceptions, — 
one  to  the  ruling  of  his  honor  in  the  first 
trial  setting  aside  the  verdict  for  inadequacy 
of  damages,  and  the  ordering  of  a  new  trial 
on  that  one  issue  alone ;  and  the  other  to  the 
judgment,  as  to  its  form  and  substance,  as 
to  the  allotment  of  the  homestead,  and  the 
sale  of  the  excess.  Both  points  raised  on  the 
appeal  are  important  as  matters  of  court 
practice  and  procedure,  and  as  matters  af- 
fecting the  substantial  property  rights  of  the 
defendant. 

On  the  question  as  to  the  power  of  the  su- 
perior courts  to  grant  new  trials  on  one  or 
more  of  several  issues,  and  to  let  tiie  others 
stand,  and  the  practice  of  this  court  to  order 
new  trials  on  particular  or  restricted  issues, 
the  authorities  are  numerous,  and  cover  a 


80,  the  presiding  judge  In  an  action  for  dam- 
ages far  breach  of  contract  In  neglecting  to  re- 
ceive and  pay  for  property  sold,  may,  upon  a 
motion  made  upon  his  minutes,  set  aside  a  ver- 
dict for  a  sum  far  less  than  the  amount  of  the 
damages,  and  award  a  new  trial  on  the  ground 
of  lnade<2uacy  of  the  verdict,  though  upon  the 
evidence  a  verdict  for  the  defendant  would  not 
have  been  disturbed.  McDonald  v.  Walter,  40 
N.  Y.  631. 

And  the  fact  that  stock  purchased  upon  false 
representatlooB  as  to  Its  value  afterwards  be- 
came worthless  will  not  prevent  setting  aside 
a  verdict  for  6  cents  rendered  In  an  action 
brought  by  the  porchaser  for  such  false  repre- 
sentations, as  it  does  not  necessarily  follow  that 
the  purchaser  would  have  retained  the  stock  un- 
til Its  value  was  gone.  Oowles  v.  Watson,  14 
Hun,  41. 

And  In  Woodford  v.  Eades,  1  Strange,  425, 
a  verdict  of  one  cent  damages  for  the  plaintiff 
In  an  action  on  contract  for  stock  between  the 
plaintiff  and  another,  each  of  whom  deposited 
$200  in  the  hands  of  the  defendant  for  the  re- 
covery of  the  money  on  the  failure  of  the  other 
to  perform  his  agreement,  was  set  aside,  and  a 
new  trial  granted. 

So,  a  verdict  for  the  plaintiff  In  an  action 
upon  a  bond  for  only  one  iourth  of  the  principal 
and  Interest  due  thereon  will  l>e  set  aside  as 
against  evidence  and  In  violation  of  law,  and  a 
new  trial  ordered,  where  no  evidence  was  given 
by  the  defendant.  Carwlle  v.  Harvey,  15  Rich. 
L.  314. 

And  see  State  e»  reU  Scott  County  Comrs.  v. 
Wilson.  90  Ind.  114,  »upra,  I.,  for  a  similar 
holding  with  reference  to  a  verdict  on  a  county 
clerk's  bond. 

And  a  verdict  for  $50  for  the  plaintiff.  In  an 
action  on  a  note  for  $100  In  which  it  was  al- 
leged that  the  note  was  passed  for  a  loan  of  $50 
under  a  verbal  stlpnlation  that  if  the  bearer 
would  repay  the  $50  the  note  should  be  given 
up,  otherwise  It  should  be  forfeited,  will  be  set 
aside  and  a  new  trial  granted,  as  the  note  would 
be  usurious  if  such  agreement  was  found  to  ex- 
ist, and  therefore  void,  and  the  plaintiff  would 
be  entitled  to  recover  the  whole  amount  If  the 
agreement  did  not  exist.  Fowler  v.  Word,  Harp. 
L.  372. 

And  a  verdict  in  an  action  upon  a  promissory 
note  given  for  the  purchase  price  of  lands,  the 
title  to  part  of  which  failed!,  allowing  the  de- 
fendant about  one  half  of  the  lowest  estimate 
placed  upon  such  part  by  the  witnesses,  will  be 
set  aside  as  against  evidence,  and  a  new  trial 
granted.  Fawcett  v.  Woods,  5  Iowa,  400. 
47L.  R.  A. 


And  in  Russel  v.  Bail,  Barnes'  Notes,  455, 
it  was  held  that  where  a  demand  Is  certain,  as 
by  promissory  note,  the  court  will  set  aside  a 
verdict  for  too  small  damages,  but  not  where 
the  dams^es  are  uncertain,  as  In  a  esse  for 
damages  for  curing  a  wound. 

So.  a  verdict  In  an  action  upon  a  flre-lnsnr- 
ance  policy  under  which  the  plaintiff  made  affi- 
davit of  damage  to  the  extent  of  £1,085  rendered 
in  his  favor  for  £500,  will  be  set  aside  and  a 
new  trial  granted,  where  the  policy  contained  a 
condition  that  the  plaintiff  should  forfeit  all 
benefit  under  the  policy  If  there  was  any  fraud 
or  false  swearing  in  the  claim  he  made.  T^evy 
V.  Balllle,  7  Bing.  849,^  6  Moore  ft  P.  208,  0  L.  J. 
C.  P.  108. 

But  proof  that  a  verdiot  in  an  action  upon  an 
insurance  policy  was  for  a  less  sum  than  the 
estimation  of  the  loss  by  the  plaintiff  does  not 
establish  fraud  and  false  swearing,  or  authorise 
the  court  to  say  that  the  jury  was  under  such 
Improper  influence  that  their  verdict  should  bs 
disturbed.  Moore  v.  Protection  Ins.  Co.  29  Me. 
07,  48  Am.  Dec.  514. 

So,  a  finding  of  the  jury  in  executing  a  writ 
of  inquiry  In  an  action  on  a  covenant  for  non- 
payment of  rent  reserved  on  a  lease,  for  less 
than  the  rent  in  arreor,  will  be  quashed,  and  a 
new  writ  of  inquiry  granted  on  payment  of  the 
costs.  Parr  v.  Purbeck,  8  Mod.  196,  and  see 
also  Wolf  V.  Goodhue  F.  Ins.  Co.  48  Barb.  400, 
infra,  VII. 

Nor  will  the  court  refuse  a  new  trial  in  an 
action  of  covenant  by  a  lessor  against  a  lessee 
upon  a  lease  reserving  an  increased  rent  for 
every  acre  of  certain  lands  converted  into  till- 
age, where  the  jury  gave  damages  for  the  act- 
ual Injury  sustained  instead  of  the  Increased 
rent,  on  the  ground  that  the  verdict  was  consist- 
ent with  justice.  Farrant  v.  Olmius,  8  Bam.  ft 
Aid.  692. 

And  a  verdict  for  $100  in  an  action  for  use 
and  occupation,  in  which  the  uncontradicted 
evidence  as  to  value  fixed  it  at  $475,  will  be 
set  aside  as  against  the  weight  of  evidence. 
Hoe  V.  Hoey,  89  N.  Y.  8.  B.  221,  15  N.  Y.  Supp. 
105. 

And  asking  a  question  of  a  witness  in  an  ac- 
tion for  rent,  which  suggested  the  plaintiff's 
wealth  and  the  defendant's  poverty,  to  which 
an  objection  was  overruled,  will  be  deemed  to 
have  occasioned  passion  or  prejudice,  and  to 
warrant  a  new  trial,  where,  by  the  verdict,  the 
rent  of  an  agreed  amount  of  $275  was  practical- 
ly reduced  to  $60.  Fonda  v.  Lape.  29  N.  Y.  S. 
B.  327,  8  N.  Y.  Supp.  792. 

And  where  a  tenant  under  a  lease  oontainlng 
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long  tseries  of  yean.  The  following  are  some 
of  them:  Strother  ▼.  Aberdeen  d  A.  72.  Co. 
123  N.  C.  197.  31  a  E.  386;  Silver  Valley 
Min,  Co.  y.  North  Carolina  Smelting  Co.  122 
N.  C.  542,  29  S.  E.  940;  Rittenkouse  v.  Wil- 
mington Street  R.  Co.  120  N.  G.  544,  26  S. 
E.  922;  Nathan  y.  Charlotte  Street  R.  Co. 
118  N.  C.  1066,  24  S.  E.  511;  Pickett  v.  Wil- 
mington d  W.  R,  Co.  117  N.  C.  616.  30  L.  R. 
A.  257,  23  8.  E.  264;  Blackburn  v.  St.  Paul 
P.  d  M.  Ins.  Co.  116  N.  C.  821,  21  S.  E.  922; 
Tillett  Y.  Lynchburg  d  D.  R.  Co.  115  N.  C. 
662,  20  S.  E.  480;  Jonea  y.  Swepaon,  94  N.  C. 
700;  Boing  y,  Raleigh  d  O.  R.  Co.  91  N.  C. 
199;  PHce  v.  Deal,  90  N.  C.  290;  Jonea  ▼. 
Mial,  89  N.  C.  89;  Lindley  y.  Richmond  d 
D.  R.  Co.  88  N.  C.  547;  Crawford  v.  Qeiaer 
Mfg.  Co.  88  K.  C.  554;  Roberta  y.  Richmond 
d  D.  R.  Co.  88  N.  C.  560;  Allen  y.  Baker,  86 
N.  C.  91,  40  Am.  Rep.  444;  Burton  ▼.  Witr 


mington  d  W.  R.  Co.  84  N.  C.  192;  Merony 
Y.  Mclntyre,  82  N.  C.  103 ;  Holmes  v.  Godwin, 
71  N.  C.  306;  Key  y.  Allen,  7  N.  C.  (3 
Murph.)  523;  Bamea  y.  Brown,  69  N.  C. 
439. 

Before  such  parti&l  new  trials,  however, 
are  granted,  it  should  clearly  appear  that  the 
matter  involved  is  entirely  distinct  and 
separable  from  the  matters  involved  in  the 
other  issues,  and  that  the  new  trial  can  be 
had  without  danger  of  complications  with 
other  matters.  Such  partial  trials  are  not 
of  strict  legal  right,  but  of  sound  legal  dis- 
cretion. There  was  no  violation  of  the  limi- 
tation in  such  matters  in  the  case  before  us. 
The  issues  were  clearly  separable,  and  each 
one  could  have  been  answered  without  de- 
pendence or  complication  upon  the  others. 

The  contention  of  the  defendant  is  that  on 
the  second  trial  various  matters  favorable 


a  covenant  to  repair  underlets  the  premises  to 
one  who  enters  Into  a  similar  covenant,  and  the 
lessor  brings  action  on  the  covenant  In  the  first 
lease  against  his  tenant  and  recovers,  the  dam- 
ages and  costs  recovered  In  that  action,  and 
also  the  costs  of  defending  it.  may  be  recovered 
as  special  damages  In  an  action  by  the  tenant 
against  the  under-tenant  for  breach  of  his  cove- 
nant to  repair,  and  if  the  Jury  assess  the  dam- 
ages at  the  sum  recovered  in  the  former  action 
for  breach  of  covenant  to  repair  only,  the  In- 
Qnlsltion  wUl  be  set  aside  and  a  new  writ  of  In- 
quiry Issued.  Neale  v.  Wyllle,  3  Bam.  h  C. 
533.  5  Dowl.  ft  R.  442.  27  Revised  Bep.  418. 

As  to  what  degree  of  inadequacy  will  warrant 
the  court  In  acting  In  rent  cases,  see  Galloway 
V  .Weber.  65  111.  App.  866.  aupra^  I. 

So.  a  verdict  for  the  plaint! fE  for  nominal 
damages  only  in  an  action  on  an  Implied  war- 
ranty of  the  sonndness  of  a  negro  will  be  set 
aside  as'  against  evidence,  and  a  new  trial  or- 
dered, where  the  nnsoundness  of  the  slave  at 
the  time  of  the  sale  was  conclusively  estab- 
lished, and  It  appears  that  a  full  price  was 
paid.     Verdler  v.  Trowell.  6  Rich.  L.  166. 

Or  where  the  testimony  as  to  the  diseased 
condition  of  the  slave  was  uncontradicted,  and 
It  appe.irs  that  he  was  injured  from  25  to  30 
per  cent  upon  the  purchase  price.  Wallace  v. 
Fraxler.  2  Nott  ft  M'C.  616. 

And  a  verdict  for  one  cent  in  an  action  for 
damages  for  deceit  and  breach  of  warranty  of 
soundness  off  a  horse  sold,  will  be  set  aside  as 
Inadequate  where  the  evidence  shows  that  the 
horse  was  of  no  value,  and  that  In  the  condi- 
tion be  was  represented  to  be  in  he  would  have 
been  worth  at  least  $200.  Traylor  v.  Bvertson 
(Tex.  Civ.  App.)  26  S.  W.  637. 

A  party  deceived  by  fraudulent  misrepresenta- 
tions has  the  right,  in  an  action  for  damages 
because  Oif  the  fraud,  to  be  placed  In  the  pecun- 
iary position  which  the  representations  entitled 
blm  to  l>elieve  he  wss  securing  by  means  of  the 
transaction,  and  a  verdict  adopting  his  theory 
of  the  case,  but  limiting  his  recovery  to  6  cents, 
where  the  damages  were  many  thousand  dollars, 
will  be  set  aside  as  inadequate,  as  the  Jury  had 
no  discretion  on  the  subject,  but  were  under  a 
legal  duty  to  recompense  him  for  the  entire 
amount  of  his  loss.  Cowles  v.  Watson,  14  Hun. 
41. 

And  where,  In  an  action  for  the  contract 
price  and  extra  work  of  supplying  and  placing 
a  heating  apparatus,  the  defendant  alleges 
breach  oi  warranty,  and  claims  that  $500  ap- 
parently paid  thereon  was  really  a  loan  made 
by  him  to  the  plaintiff,  and  the  court  charges 
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the  Jury  to  find  for  the  plaintiff  unless  the 
breach  of  warranty  was  established,  in  which 
case  they  would  have  to  find  a  verdict  for  the 
defendant  for  the  $500.  and  a  verdict  for  the  de- 
fendant is  found  without  allowing  him  the  $500. 
it  is  a  proper  exercise  of  discretion  for  the 
trial  Justice  to  set  aside  the  verdict  and  grant 
a  new  trial.  H.  B.  Smith  Co.  v.  Chapln.  88  N. 
Y.  8.  R.  468,  IS  N.  T.  Supp.  799. 

So.  a  Judgment  upon  a  verdict  in  an  action 
upon  contract  not  allowing  Interest  to  the  plain- 
tiff to  which  he  was  entitled  Is  erroneous,  and 
should  be  reversed.  Winn  v.  Young,  1  J.  J. 
Marsh.  61.  19  Am.  Dec.  62. 

And  a  Judgment  and  verdict  in  an  action  in 
which  the  answer  admits  an  Indebtedness  to 
the  plaintiff  of  s  larger  amount  will  be  reversed 
on  appeal,  and  the  cause  remanded  with  direc- 
tions to  the  court  below  to  render  Judgment  for 
the  admitted  sum.  Coffman  v.  Brown,  7  Colo. 
147,  2  Pac.  906. 

But  the  fact  that  the  Jury  found  a  verdict 
for  a  lese  sum  than  that  fixed  by  any  of  the  wit- 
nesses as  the  amount  of  damages  in  an  action 
for  breach  of  contract  to  erect  and  complete 
a  bridge,  is  not  a  ground  for  a  new  trial  where 
the  amount  of  damages  was  merely  a  matter  of 
opinion.  Brewer  v.  Tyrlngbam,  12  Pick.  647. 
But  see  Howe  v.  Lincoln,  23  Kan.  468,  suprfi. 

And  In  actions  on  contract  in  which  the  dam- 
ages may  be  more  or  less  a  matter  of  calcula- 
tion, although  the  plaintiff  may  be  prima  facie 
entitled  to  a  full  measure  of  damages,  where 
the  actual  amount  of  damages  has  been  in  any 
degree  affected  by  the  conduct  of  the  plaintiff 
or  his  agent,  that  Is  a  legitimate  element  of 
consideration,  and  the  Jury  are  at  liberty  to 
diminish  the  damages  on  that  account,  but  if 
they  do  so  unreasonably  and  arbitrarily  the 
court  can  grant  a  new  trial  as  for  a  verdict 
against  evidence.  Wilson  v.  Hicks,  26  L.  J. 
Ezch.  N.  S.  242. 

And  a  verdict  for  the  plaintiff  for  merely 
nominal  damages  in  an  action  for  breach  of  con- 
tract will  not  be  set  aside  for  inadequacy  when 
the  damages  were  not  a  mere  matter  of  com- 
putation, and  there  were  views  upon  which  the 
Jury  might  not  unreasonably  consider  that  there 
was  no  substantial  damage,  especially  when  the 
matter  in  dispute  amounted  to  but  a  small  sum. 
Nichol  V.  Bestwick,  28  L.  J.  Ezch.  N.  S.  4. 

So.  while  a  verdict  would  not  be  sustained 
if  It  were  established  that  the  Jury  had  lessened 
the  damages  with  a  view  to  reducing  them  b€low 
$20  in  order  to  affect  the  amount  of  costs  to 
which  the  plaintiff  would  be  entitled,  it  will  not 
be  disturbed   where   there   was  no   proof   that 
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to  the  defendant  on  the  issue  as  to  the 
amount  of  damages  might  have  been  cut  off, 
which  would  have  been  relevant  and  com- 
petent on  the  first  trial  under  the  first  issue, 
and  that,  therefore,  the  defendant  might 
have  suffered  by  the  manner  in  which  the 
case  was  tried  on  the  second  trial.  The 
argument  of  the  defendant's  counsel  is  that 
upon  the  first  issue  as  submitted  in  the  first 
trial,  "Did  the  defendant,  R.  V.  Collins, 
wrongfully  damage  the  plaintiff,  as  alleged 
in  the  complaint?"  all  the  circumstances 
attending  the  assault  are  drawn  out.  If 
there  be  anything  to  repel  malice,  to  mitigate 
the  damages, — any  conduct  on  the  part  of  the 

f>laintiff  provoking  the  assault,  as  foul 
anguage  or  insulting  words, — it  comes  out 
in  the  investigation  of  the  evidence  on  the 
first  issue,  and  the  same  jury  hears  the  evi- 
dence as  to  the  extent  of  the  wound,  the  loss 


of  time,  pain,  and  permanence  and  effect  of 
injury;  and  the  jury  which  hears  the  whole 
could  judge  more  impartially  all  of  the  is- 
sues than  another  jury  could,  hearing  only 
the  testimony  on  the  issue  as  to  damages. 
The  answer  to  that  argument  is  that  what- 
ever evidence  could  have  been  introduced  on 
the  first  trial  upon  the  first  issue,  in  miti- 
gation of  damages, — such  matters  as  the  de- 
fendant's counsel  urged  in  his  argument, — 
could  be,  as  a  matter  of  law,  gon«  into  on  th« 
second  trial  upon  the  issue  as  to  damages. 
If  no  attempt  was  made  by  the  plaintiff  in 
the  second  trial  to  show  malice  in  the  defend- 
ant in  making  the  battery  upon  the  plaintiff, 
then  the  damages  could  have  been  only  actual 
damages.  If  malice  or  aggravation  was  at- 
tempted to  be  proved  to  recover  punitive 
damages,  then  it  was  permissible  for  the  de- 
fendant to  show  the  conduct  of  the  plaintiff 


they  so  reduced  it  other  than  the  verdict  Itself. 
Brewer  v.  Tyrlngham,  12  Pick.  647. 

See  also  Scott  v.  Baldwlcke,  2  Mill,  Conat 
410 ;  Anonymoas,  2  Salk.  647 ;  Wilson  v.  Hicks, 
26  L.  J.  Kxch.  N.  S.  242,— 4n/ra,  Y. ;  and  Whlt- 
well  V.  Atkinson,  6  Maaa.  272,  infra,  VII. 

III.  Rule  in  actions  with  relation  to  property 
and  property  righte. 

Actions  to  recover  for  injuries  to  property,  or 
to  recover  property,  or  secure  property  rights, 
like  actions  upon  contract,  usually  have  fixed 
standards  of  ralae  which  are  capable  of  estima- 
tion by  direct  proof,  and  in  such  cases  when  a 
glaring  deficiency  In  the  amount  of  the  rerdlct 
appears.  Justice  demands  a  revision.  Watson 
T.  Harmon,  85  Mo.  443. 

Thas,  a  verdict  for  |1  In  an  action  for  con- 
version must  be  set  aside  and  a  new  trial 
granted  where  the  minimum  valuation  of  the 
property  converted,  fixed  by  the  witnesses,  was 
18,800.     Ibid. 

And  a  refusal  to  set  aside  a  verdict  and  grant 
a  new  trial  In  an  action  In  trover  is  error  where 
the  Jury  found  the  defendant  guilty  of  a  con- 
version of  the  goods,  but  assessed  the  damages 
at  a  sum  much  less  than  their  real  value.  Bern- 
stein V.  Walker,  26  111.  App.  224. 

So,  a  bailor  of  property  which  Is  lost  by  the 
bailee.  If  he  is  entitled  to  recover  at  all  against 
the  bailee  is  entitled  to  have  the  value  of  the 
property  lost,  and  a  verdict  In  an  action  there- 
for assessing  the  value  of  the  property  at  much 
less  than  its  true  value  will  be  set  aside  and  a 
new  trial  granted.  Wise  v.  Freshley,  8  Mc- 
Cord,  L.  647. 

And  setting  aside  a  verdict  and  granting  a 
new  trial  are  not  an  abuse  of  discretion  in  an 
action  for  the  value  of  the  contents  of  a  lost 
trunk,  where  the  verdict  does  not  accord  in  any 
reasonable  manner  with  the  evidence,  though 
the  testimony  as  to  damages  waa  conflicting. 
Hall  V.  The  Emily  Banning,  88  Cal.  622. 

So,  a  verdict  for  |6  in  an  action  against  a 
cl^'^  for  the  value  of  property  destroyed  by  or- 
der of  the  city  authorities,  will  be  set  aside  as 
Inadequate,  and  a  new  trial  awarded,  where  It 
appears  by  the  uncontradicted  evidence  that  the 
property  was  worth  $1,878.14.  Bishop  v.  Ma- 
con, 7  Oa.  200,  60  Am.  Dec.  400. 

And  the  Jury  in  an  action  for  Injury  to  or 
destruction  of  property  are  not  at  liberty,  di- 
rectly contrary  to  the  evidence,  to  award  an 
arbitrary  sum  below  its  real  value,  and  a  nomin- 
al verdict  In  an  action  for  shooting  and  killing 
the  plalntifTs  slave  wlii  be  set  aside  and  a  new 
trial  granted,  though  It  appears  that  he  was  of 
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bad  character  and  was  stealing  potatoes  at  the 
time,  the  character  and  act  of  the  slave  going 
only  in  mitigation  of  damages.  Richardson  v. 
Dukes,  4  McCord,  L.  166. 

Nor  Is  setting  aside  a  verdict  In  a  statutory 
proceeding  to  assess  damages  claimed  by  a  land- 
owner against  a  railroad  company  for  appro- 
priating his  land  and  constructing  a  railroad 
over  It  for  the  value  of  the  land  actually  taken 
and  used  an  abuse  of  discretion,  where  there 
was  evidence  of  other  and  additional  damages 
to  his  land  besides  the  value  of  the  land  so 
taken  and  used.  Georgia  Southern  A  F.  B.  Co. 
V.  Jones,  00  Ga.  292,  16  S.  B.  824. 

And  the  supreme  court  on  appeal  may  correct 
a  Judgment  in  an  action  for  damages  for  the 
appropriation  of  land  under  the  right  of  eminent 
domain,  where  It  appears  that  interest  had  not 
been  allowed  In  the  court  below  where  It  should 
have  been,  without  {reversing  and  remanding  the 
case.  Alloway  v.  Nashville,  88  Tenn.  610,  8 
L.  R.  A.  128,  18  S.  W.  123. 

But  a  verdict  in  a  proceeding  by  a  railroad 
company  to  condemn  lands  in  which  a  turnpike 
company  had  an  easement  required  by  the  rail- 
road to  cross  the  turnpike,  for  $26  for  land 
taken  and  $276  for  oonaeqnential  damages,  will 
not  be  set  aside  as  too  small.  Shelbyville  ft 
B.  Tump.  Co.  V.  Louisville  ft  N.  R.  Co.  21  Kiy. 
L.  Rep.  648,  61  S.  W.  806. 

So,  a  Judgment  for  $2.12^  In  an  action 
against  a  common  carrier  for  negligence  In  car- 
rying horses,  causing  their  Injury,  will  be  re- 
versed as  against  evidence,  and  the  cause  re- 
manded, where  It  appears  by  the  evidence  that 
some  of  the  injuries  were  of  a  permanent  char- 
acter, and  the  damages  were  assessed  by  the  wit- 
nesses at  from  $10  to  $76  each  on  six  horses, 
and  but  one  n^ltness  testified  that  the  horses 
were  not  injured,  and  his  testimony  was  of  an 
Inconclusive  character.  Bggleston  v.  Gulf,  C 
ft  S.  F.  R.  Co.  (Tex.  App.)  18  S.  W.  187. 

And  a  verdict  for  the  plaintiff  for  nominal 
damages  only,  In  an  action  brought  by  the  own- 
er of  property  against  a  lessee  for  cutting  down 
a  grove  of  large  trees  surrounding  the  build- 
ings, wUl  be  set  aside,  and  a  new  trial  granted, 
where  the  evidence  sbowa  that  the  Injury  was 
serloua.     English  v.  Clerry,  8  HIU,  L.  270. 

And  a  verdict  In  an  action  for  damages  to 
the  rental  value  of  plaintlff*s  house  because  of 
the  building  and  operating  of  a  railroad  along 
Its  side,  finding  that  he  had  suffered  six  cents 
damage  In  four  years.  Is  totally  Inadequate,  and 
will  be  set  aside  and  a  new  trial  granted,  where 
there  was  uncontradicted  testimony  as  to  the 
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aa  to  proTOcation,  in  mitigation  of  damages. 
''The  general  rule  is  that  anything  which  is 
a  complete  answer  to  the  action  must  be 
pleaded  either  in  bar  or  in  justification;  but 
it  is  also  well  settled  in  many  cases  that  mat- 
ters which  go  to  the  quantum  of  damages, 
merely  to  palliate  the  character  of  the  of- 
fense, or  to  mitigate  the  amount  which  the 
jury  may  award,  may  be  given  in  evidence 
under  the  general  issue."  Sedgw.  Damages, 
546.  In  Praaer  v.  Berkeley,  7  Car.  &  P.  621, 
Lord  Abinger  said :  "In  actions  for  personal 
wrongs  and  injuries  [at  nisi  prius],  a  de- 
fendant who  does  not  deny  that  the  verdict 
must  pass  against  him  may  give  evidence  to 
show  that  the  plaintiff  in  some  degree  brought 
the  thing  upon  himself."  That  is  the  rule 
applicable  to  the  case  before  us.  If  this 
were  not  the  rule,  the  plaintiff,  in  actions 
like  the  one  before  na,  might  get  full  com- 


pensation for  damages  which  he  might  have 
partly  caused  by  his  own  conduct  "Malice 
and  provocation  in  the  defendant  are  pun- 
ished by  inflicting  damages  exceeding  the 
measure  of  compensation,  and  in  the  plaintiff 
by  giving  him  less  than  that  measure." 
Rohiaon  v.  Rupert,  23  Pa.  623. 

As  to  the  matter  of  the  setting  aside  of  the 
verdict  by  his  honor  because  of  inadequacy  of 
damages,  this  is^  so  far  as  we  can  find,  the 
first  case  in  the  history  of  judicial  proceed- 
ings in  the  state ;  and  it  may  be  further  said 
that  it  has  been  generally  thought  that  our 
courts  could  not  set  aside  a  verdict  for  in- 
adequacy of  -damages.  Nevertheless  it  may 
be  said  to  be  true  that  it  is  generally  con- 
sidered that  there  is  no  reason  which  can  be 
advanced  in  favor  of  setting  aside  verdicts 
because  of  excessive  damages  which  does  not 
apply  to  setting  them  aside  for  inadequacy 


loes  ol  rentals.  Jones  v.  Metropolitan  Blev.  U. 
Co.  27  Jones  *  8.  487,  14  N.  Y.  Supp.  632. 

And  a  new  trial  may  be  granted  for  Inade- 
4oae7  of  damages,  In  an  action  to  abate  a  nui- 
sance and  to  recover  damages  occasioned  there- 
by. Lefrois  v.  Monroe  Coonty,  88  Hun,  100, 
84  N.  Y.  Supp.  612. 

So,  a  verdict  of  a  jury  In  an  action  of  eject- 
osent,  finding  for  the  plaintiff  bat  allowing  him 
DO  damages,  will  be  set  aside  and  a  new  trial 
•warded,  where  there  was  no  question  as  to  his 
being  entitled  to  mesne  profits,  and  their  value 
was  fixed  by  the  testlmooy.  Duncan  v.  Jacic- 
son,  16  Fla  888. 

And  a  verdict  for  the  plaintiff  for  nominal 
damages  in  trespass  to  try  title  will  be  set  aside 
and  a  new  trial  granted  where  the  right  of  the 
plaintiff  to  recover  the  land  ?ras  in  question, 
and  the  defendant  had  been  in  possession  for 
three  years^  and  the  land. was  proved  to  be 
worth  from  $40  to  |60  per  annum.  Duff  v. 
Botaon,  2  Bail.  L.  216. 

So,  a  verdict  for  one  cent  in  favor  of  the 
plaintiff  In  an  action  for  trespass  for  taking 
IKoperty  from  plaintiff's  premises  will  be  set 
•side  and  a  new  trial  granted,  as  the  jury  were 
bound  to  find  damages,  at  least  to  the  value 
of  the  property  taken.  Porteous  v.  Uaael, 
Harp.  L.  832. 

The  genera]  rule  that  a  verdict  in  actions 
eonndlng  In  dunages  will  not  be  set  aside  on 
aeooont  of  excess  or  deficiency  of  the  damages 
does  not  apply  when  a  pecuniary  Injury  has  been 
sustained,  the  extent  of  which  can  be  ascer- 
tained as  In  cases  of  trespass  for  destroying 
a  bollding  the  cost  of  which  Is  clearly  proved, 
hi  which  case  the  Jury  would  have  no  power  to 
find  a  less  sum  than  the  Injury  actually 
amounted  to,  though  thero  might  be  an  excep- 
tion, even  in  such  a  case,  where  a  trespass  was 
committed  under  circumstances  of  mitigation 
or  provocation  on  the  part  of  the  plaintiff  which 
borderod  on  a  Justification.  Hopkins  v.  Myers, 
1  Harp.  L.  66. 

Bat  the  rule  has  been  held  to  be  different 
with  reference  to  a  mere  naked  trospasa 

Thus,  the  court  will  not  grant  a  new  trial  In 
en  action  sounding  In  damages,  as  trespass,  etc., 
because  the  Jury  assessed  only  half  a  farthing 
for  damages,  as  It  Is  In  their  power  to  assess 
such  damages  as  they  please  in  such  a  case. 
Martfiam  v.  Buller,  2  Bolle,  Rep.  21. 

Nor  will  a  verdict  for  the  plaintiff  for  six 
eents*  In  an  action  for  trespsss  by  a  tenant 
against  his  landlord,  be  set  sslde  ss  Inadequate 
where  the  plaintiff  had  abandoned  the  use  of 
the  premises  and  the  landlord  merely  entered 
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to  put  them  In  good  order  and  condition. 
Bloomlngdale  v.  Steubing,  10  Jilsc.  229,  80  N. 
T.  Supp.  1056. 

But  while  a  new  trial  could  not  be  granted 
for  smallness  of  damages  in  trespass  at  com- 
mon law  It  may  be  under  1  Va.  Rev.  Code  1819, 
chap.  128,  I  96,  p.  610.  Jackson  v.  Boast,  2 
Va.  Cas.  49. 

The  Judgment  of  witnesses  ss  to  value,  how- 
ever, is  not  as  a  matter  of  law  to  be  accepted 
by  the  Jury  in  place  of  their  own,  and  a  party 
against  whom  damages  are  assessed  by  a  jury 
cannot  complain  that  such  damages  have  bt^en 
placed  at  a  lower  sum  than  fixed  by  the  wit* 
nesses.  Powell  v.  Missouri  P.  R.  Co.  59  Mo. 
App.  886. 

And  a  verdict  in  an  action  of  trespass  to  try 
tirtle  will  not  be  set  aside  for  inadequacy, 
though  the  damages  given  are  less  than  those 
fixed  by  the  witnesses,  and  though  the  court 
agrees  with  the  witnesses,  whero  the  amount  of 
the  damages  was  a  mere  matter  ot  opinion  with 
the  witnesses  growing  out  of  circumstances  upon 
which  the  Jury  were  as  competent  to  express 
an  opinion  as  the  witnesses  themselves.  Hop- 
kins V.  Myers,  Harp.  L.  56. 
*  But  in  Weeding  v.  Mason,  2  C.  B.  N.  S.  882, 
in  which  upon  an  execution  of  a  writ  of  inquiry 
in  an  action  for  dilapidations,  surveyors  called 
upon  one  side  estimated  the  damages  at  a  low 
figure,  and  those  called  upon  the  other  side  at  a 
much  higher  figure,  and  the  jury  returned  a  ver- 
dict for  a  much  lower  figuro  than  that  made 
by  any  of  the  surveyors,  the  inquisition  wss  or- 
dered to  be  set  aside  without  costs  unless  the 
defendsnt  would  consent  to  the  entry  of  a  ver- 
dict equal  to  the  smallest  amount  testified  to  by 
the  surveyora 

See  also  Benzon  v.  Burlington  ft  M.  River  R. 
Co.  18  Neb.  669,  26  N.  W.  467 :  Phillips  v.  PhU- 
lips,  84  N.  J.  L.  208;  Blanchard  v.  Loges,  11 
Neb.  460,  9  N.  W.  668;  Chicago,  R.  I.'  ft  T.  R. 
Co.  V.  Yarbrough  (Tex.  Civ.  App.)  85  8.  W. 
422 ;  Mostyn  v.  Coles,  7  Hurlst.  ft  N.  872,  81  L. 
J.  Bxch.  N.  S.  161,  10  Week.  Rep.  356 ;  Hawk- 
ins V.  Alder.  18  C.  B.  640;  Learned  v.  Castle. 
78  Cal.  454,  21  Pac.  11, 18  Pac.  872 ;  Ri<^ards  ▼. 
Rose,  24  Gng.  L.  &  Eq.  406.  9  Bxch.  218,  28  L. 
J.  Exch.  N.  S.  8,  17  Jur.  1086,  2  C.  L.  Rep.  811, 
infra,  V. :  and  Bngel  v.  Fischer,  44  111.  App. 
862,  9Ufira,  I. 

IV.  Bule  in  aeHon$  for  personol  infuriet, 

a  €feneratly. 

The  earlier  English  cases,  and  some  American 
cases,  have  made  the  broad  statement  of  the 
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of  damages.  It  seems  to  be  settled,  upon 
examination  of  numerous  authorities,  uiat 
at  common  law  the  courts  claimed  and  had 
the  power  to  set  aside  verdicts  for  inad- 
equacy of  damages;  but  it  further  appears, 
from  the  earlier  cases,  that  it  was  mosfc 
seldom  done.  And,  too,  in  the  cases  where 
such  verdicts  were  set  aside,  they  were  ex- 
treme cases,— cases  where  the  jury  had  been 
palpably  influenced  by  caprice,  or  gross  par- 
tiality, or  some  otiier  unworthy  motive,  and 
where  the  damages  did  not  amount,  in  point 
of  fact,  to  damages  at  all,  but  were  mere  at- 
tempts to  evade  substantial  damages.  The 
English  judges,  however,  as  we  have  said, 
did  not  doubt  their  power  to  set  aside  such 
verdicts,  but  declared  in  many  cases  that 
they  would  not  do  it  because  they  had  no 
rule  to  go  by.  This  was  especially  the  case 
in  actions  of  tort  for  damages  for  personal 


injuries.  In  a  recent  English  case  {Phillip* 
V.  SouthtDestem  R.  Co.  [1870]  L.  R.  4  Q.  B. 
Div.  406),  the  common-law  rule  was  relaxed. 
The  action  was  for  damages  for  personal  in- 
juries sustained  through  the  defendant's 
negligence,  and  there  was  a  motion  for  a  new 
trial  on  the  ground  of  inadequacy  of  dam- 
ages. It  appeared  upon  the  facts  proved 
that  the  jury  must  have  omitted  to  take  into 
consideration  some  of  the  matters  involved 
in  the  plaintiff's  claim  for  damages.  The 
counsel  for  the  defendant  in  that  action  con- 
tended that  a  new  trial  oould  not  be  granted 
on  account  of  the  damages  being  too  small, 
because  the  action  was  for  unliquidated  dam- 
ages, unless  there  had  been  some  misdirection 
on  the  part  of  the  judge  or  some  misconduct 
on  the  part  of  the  jury.  The  court  said: 
"We  think  the  rule  contended  for  has  no  ap- 
plication in  a  case  of  personal  injury,  and 


doctrine  that  as  a  general  rule  conrts  will  not 
set  aside  verdicts  and  grant  new  trials  In  ac- 
tions tar  tort  on  accoant  of  the  smallnesa  of 
the  damages.  Maurlcet  v.  Brecknock,  2 
Doagl.  609;  Queen  v.  Justices  of  West  Riding 
of  Yorkshire,  1  Q.  B.  624  ;  Kennedy  v.  Wray, 
7  West.  L.  J.  (Ohio)  414 ;  Hackett  v.  Pratt,  52 
111.  App.  34C :  Colyer  v.  Huff,  3  Blbh,  84. 

At  common  law  new  trials  were  not  allowed 
upon  the  ground  that  the  damages  awarded  by 
tlie  jury  In  actions  for  tort  were  Insufficient, 
at  least  In  trespass  vi  et  armie,  and  there  Is 
much  anthorlty*  that  the  rule  applied  In  all  ac- 
tions for  tort.  Hackett  v.  Pratt,  62  111.  App. 
846. 

So,  In  Burges  v.  Nightingale,  Barnes'  Notes, 
230,  It  was  held  that  an  Inquisition  upon  a  writ 
of  Inquiry  will  not  be  quashed  by  reason  of  the 
smallness  of  damages  where  the  Jury  find  any 
damages,  but  that  the  rule  might  be  different 
had  they  fouud  no  damages. 

And  In  Lord  Stafford's  Case,  Bull.  N.  P.  27, 
cited  In  Duberley  v.  Gunning,  4  T.  R.  656,  the 
court,  though  they  thought  that  the  vei'dlct  of 
one  shilling  wss  much  too  small,  did  not  feel 
warranted  In  granting  a  new  trial  t>ecause  they 
had  no  rule  to  go  by. 

And  In  Bourke  t.  Bulow,  1  Bay,  49,  it  was 
said  that  though  the  Jury  In  an  action  sounding 
In  damages  might  have  given  the  plaintiff  larger 
damages,  the  court  ddd  not  think  It  proper  to  set 
aside  a  verdict  because  the  damages  were  small 
In  order  that  the  plaintiff  migLt  ha\e  another 
chance  of  getting  more,  and  would  not  do  It  un- 
less very  peculiar  cli*cumstances  appeared  to 
Justify  It. 

We  have  seen,  however,  from  the  cases  In 
tupra.  III.,  that  this  rule  does  not  apply  to  torts 
against  property  when  there  is  a  standard  of 
measurement  of  the  damages,  and  It  seems  to 
have  been  considerably  modified,  even  with  refer- 
ence to  torts  purely  personal. 

The  rule  laid  down  In  Coffin  v.  Ysrlla,  8  Tex. 
Civ.  App.  417,  27  B.  W.  966,  which  was  a  case 
of  excessive  damages,  that  courts  will  not  set 
aside  verdicts  In  actions  for  personal  Injuries, 
either  on  the  ground  ihat  the  damages  are  ex- 
cessive, or  Inadequate,  unless  It  Is  apparent  that 
the  Jury  acted  under  some  bias,  prejudice,  or  im- 
proper Influence,  or  made  some  mistake  of  fact 
or  law,  appears  to  be  more  accurate,  at  least 
from  the  more  modem  standpoint. 

Thus,  the  general  rule  now  Is  that  where  the 
verdict  is  either  so  great  or  so  small  as  to  indi- 
cate thst  in  rendering  It  the  Jury  either  dlsre- 
garded"  the  testimony  or  acted  from  passion  or 
prejudice.  It  is  the  duty  of  the  court  to  set 
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it  aside.  Welch  v.  McAllister,  18  Mo.  App.  89 ; 
Chouqoette  v.  Southern  Blectrle  R.  Co.  (Mo.) 
68  S.  W.  897. 

And  while  In  actions  for  personal  torts  and 
sctions  sounding  purely  In  damsges  conrts  will 
usually  refuse  to  grant  new  trials  for  smallness 
of  damages.  It  being  the  pecullsr  province  of 
the  Jury  In  such  cases  to  estimate  the  Injury, 
relief  will  be  granted  where  the  finding  Is  gross 
iy  Inadequate  and  the  compensation  given  entire- 
ly disproportionate  to  the  injury  proved  to  have 
been  sustained.  Bishop  v.  Macon,  7  Ga.  200,  50 
Am.  Dec.  400;  Lefrola  v.  Monroe  County,  bS 
Hun,  109,  34  N.  T.  Supp.  612. 

And  a  new  trial  may  be  granted  In  an  action 
for  damages  where,  the  verdict  of  the  Jury  np- 
on  the  fact  of  responsibility  being  accepted  as 
correct,  the  damages  allowed  are  either  In  ex- 
cess of  or  less  than  any  amount  which  an  Im- 
partial and  Just  enforcement  of  the  responsibil- 
ity requires.  Dobson  v.  Philadelphia,  7  Pa. 
Dist.  R.  321. 

And  a  verdict  for  $126  In  an  action  for  dam- 
ages for  personal  injuries  will  be  set  aside  and 
a  new  trial  ordered  on  the  ground  that  the  ver- 
dict was  against  the  evidence,  where  the  evi- 
dence in  the  case  makes  it  manifest  that  If 
plaintiff  was  entitled  to  a  verdict  at  all  he  was 
actually  damaged  in  a  much  greater  sum.  Lough 
V.  Romalne,  4  Jones  &  S.  332. 

The  rule  that  a  verdict  In  an  action  for  dam- 
ages for  personal  Injuries  will  be  set  aside  when 
no  reasonable  proportion  exists  between  It  and 
the  circumstances  of  the  case  Is  applicable  to 
cases  of  Inadequacy  of  damages,  as  well  as  where 
the  damages  are  excessive.  Seattle  v.  Moore, 
Ir.  L.  R.  2  Bq.  28. 

And  a  new  trial  will  be  granted  In  an  action 
for  tort  If  the  verdict  Is  for  an  unreasonably 
small  amount  of  damages,  snd  the  damages  are 
capable  of  being  definitely  ascertained.  Wil- 
son V.  Morgan,  68  N.  J.  L.  426.  84  AU.  762. 

A  verdict  for  the  plaintiff  In  an  action  for 
tort  may  be  set  aside  for  Inadequacy  where  the 
nature  of  the  Injury  received  and  the  means  by 
which  It  was  produced  are  such  that  the  dam- 
ages may  in  a  good  measure  be  computed  by 
estimating  the  loss  of  time,  the  expenditure  In- 
curred, etc.  Bailey  v.  Cincinnati,  1  Handy 
(Ohio)  488. 

And  a  verdict  In  an  action  for  Injury  to  the 
person  awarding  damages,  so  small  as  to  be 
inconsistent  with  the  undisputed  evidence,  will 
be  set  aside  at  the  tnstsnce  of  the  plaintiff. 
Miller  V.  Delaware,  L.  ft  W.  R.  Co.  68  N.  J.  L. 
428,  88  Atl.  960. 

And  a  verdict  In  an  action    for  a  colllsloB, 
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that  it  ia  perfectly  competent  to  us,  if  we 
think  the  damages  unreasonably  small,  to  or- 
der a  new  trial  at  the  instance  of  the  plaintiff. 
There  can  be  no  doubt  of  the  power  of  the 
court  to  grant  a  new  trial  where  in  such  an 
action  the  damages  are  excessive.  There 
can  be  .no  reason  whj  the  same  principle 
should  not  apply  where  thej  are  insufficient 
to  meet  the  justice  of  the  case.  The  rule 
must  therefore  be  made  absolute  for  a  new 
trial." 

There  are  conflicting  decisions  on  this 
question  in  the  courts  of  several  of  the  states, 
but  we  believe  that  the  conclusion  arrived 
at  by  the  English  court  in  the  case  quoted 
from  is  the  correct  conclusion,  and  we  will 
adopt  it  as  the  conclusion  of  this  court. 
Holding,  then,  as  we  do,  that  the  superior 
courts  of  this  state  have  the  power  to  bCt 
aside   verdicts  for  inadequacy  of   damages, 


we  logically  conclude  that  such  power  is  dis- 
cretionary with  them,  and  that  it  is  not  re- 
viewable by  us.  The  power  to  correct  preju- 
diced and  grossly  unfair  verdicts  miist  be 
vested  somewhere,  and,  in  our  judgment,  it 
is  best  that  such  power  be  confided  to  the 
Judges  who  preside  over  the  trials.  They 
are  presumed  to  be  learned  in  the  law,  im- 
partial in  their  judgments,  and  upright  in 
their  conduct,  and,  with  most  rare  excep- 
tions, they  have  measured  up  to  the  standard 
of  that  presumption. 

As  to  the  order  contained  in  the  judgment 
in  reference  to  the  allotment  of  the  home- 
stead to  the  defendant,  R.  V.  Collins,  and  the 
sale  of  the  excess  bv  a  commissioner,  we  see 
no  error.  The  deed  of  conveyance  from  the 
defendant,  R.  V.  Collins,  and  wife,  to  Eure 
was  found  to  be  fraudulent,  and  all  the  par- 
ties thereto,  including  the  beneficiaries,  were 


for  less  than  half  the  amount  of  the  expense 
account  for  repairs  to  the  carriage  and  continu- 
ing the  journey  and  for  medicines  and  medical 
attendance,  to  say  nothing  of  personal  Injuries 
receWed,  will  be  set  aside  on  motion  of  the 
plaintiff  as  inadequate.  May  v.  Hahn  (Tex. 
Civ.  App.)  64  S.  W.  416. 

So,  a  new  trial  must  be  granted,  even  In  ac- 
tions 60  delicto,  where  the  jury  has  responded 
only  to  a  part  of  the  demand  made  upon  it  by 
the  law  and  evidence.  Moselcy  v.  Jamison,  68 
Miss.  836,  8  So.  744. 

There  is  no  inexorable  rule  of  practice  pre- 
cluding the  granting  of  a  new  trial  on  Lbe 
ground  ol  the  smallness  of  the  damages ;  and 
where  the  smallness  of  the  damages  shows  that 
the  jury  may  liave  made  a  compromise,  and  in- 
stead of  deciding  the  Issue  submlttud  to  them 
have  agreed  to  find  for  the  plaintiff  for  nominal 
damages  only,  a  new  trial  will  be  granted,  such 
a  case  being  the  same  in  effect  as  If  the  Jury 
had  been  discharged  without  a  verdict.  Beat- 
tie  V.  Moore,  Ir.  L.  R.  2  Eq.  28 ;  Kelly  v.  Sher- 
lock. L.  R.  1  Q.  B.  607,  6  Best  k  8.  480,  85  L. 
J.  Q.  B.  N.  6.  200,  12  Jur.  N.  S.  037 ;  Falvey  v. 
Stanford,  L.  B.  10  Q.  B.  54.  44  L.  J.  Q.  B.  N.  S. 
7.  23  Week.  Rep.  162.  81  L.  T.  N.  S.  677. 

In  Beattle  v.  Moore,  Ir.  L.  R.  2  Eq.  28,  9Upra, 
GIbbs  V.  Tonaley,  1  C.  B.  640,  infra,  IV.  e,  1, 
was  distinguished  and  explained  on  the  ground 
that  It  appeared  In  that  case  that  the  judge 
told  the  Jury  that  If  they  thought  the  defend- 
ant had  been  guilty  of  any  degree  of  negligence 
the  plaintiff  would  be  entitled  to  nominal  dam- 
ages, but  that  If  they  were  of  the  opinion  that 
the  injury  was  attributable  to  the  defendant's 
carelessness  and  want  of  skill  they  ought  to  give 
serious  damages,  and  that  the  Jury  in  finding 
a  farthing  were  merely  following  the  direction 
of  the  Judge. 

So.  the  rule  that  a  new  trial  will  not  be 
granted  for  the  smallness  of  the  damages,  In 
an  action  founded  upon  tort  sounding  merely 
In  damages,  does  not  apply  to  cases  In  which 
the  verdict  has  been  the  result  of  contrivance 
by  the  defendant,  or  surprise  on  the  plaintiff, 
or  the  partiality  or  misconduct  of  the  Jury. 
Colyer  v.  Huff,  8  Bibb,  84,  dictum. 

But  where  there  is  no  measure  of  damages 
In  a  case  of  tort,  the  court  will  be  slow  to  Inter- 
fere with  a  verdict  on  the  ground  of  inadequacy 
If  it  can  see  any  reasonable  ground  to  support 
It.     Beattle  v.  Moore,  Ir.  L.  R.  2  Eq.  28. 

In  actions  sounding  In  tort  a  wide  latitude 
Is  given  to  Juries,  and  courts  will  Interfere  with 
a  verdict  because  It  may  be  less  than  should 
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have  been  given  only  In  the  most  extreme  cases. 
Fawcett  v.  Woods.  5  Iowa,  400. 

There  Is  no  certain  rule  by  which  damages 
can  be  measured  in  actions  of  tort  soundmg 
entirely  In  damage,  and  the  court  will  not  In- 
terfere, either  on  account  of  excessive  or  Insuf- 
ficient damages,  unless  the  verdict  Is  palpably 
wrong.  Duncan  v.  Finny  horn,  Sneed  (Ky.) 
262. 

The  general  rule  Is  that  the  court  will  not 
Interfere  in  actions  sounding  altogether  in  dam- 
ages on  account  either  of  excess  or  deficiency  of 
the  damages,  except  in  cases  where  they  are  so 
inconsiderable  or  so  great  as  to  excite  a  belief 
that  the  Jury  have  acted  under  an  Improper  in- 
fluence.    Hopkins  V.  Myers,  Harp.  L.  66. 

And  a  verdict  In  an  action  for  damages  for 
personal  Injuries  should  not  be  disturbed,  though 
the  court  may  regard  It  as  Inadequate,  unless 
something  Is  shown  which  indicates  that  the 
Jury  were  actuated  by  passion,  prejudice,  or  cor- 
rupt motives,  or  that  they  made  an  Important 
and  manifest  mistake.  Lancaster  v.  Providence 
ft  S.  S.  S.  Co.  26  Fed.  Rep.  288.  And  see  Reger 
V.  Rochester  R.  Co.  2  App.  Dlv.  6,  87  N.  Y. 
Supp.  520,  supra,  I. 

To  Justify  the  Interference  of  the  court  with 
a  verdict  In  an  action  for  damages  for  personal 
injuries  It  must  appear  from  the  testimony  that 
the  damages  awarded  are  so  grossly  dispropor- 
tionate to  the  Injury  that  fn  awarding  them  the 
Jury  must  have  been  Influenced  by  a  perverted 
Judgment.  McDermott  v.  Chicago  ft  N.  Vir.  R. 
Co.  85  Wis.  102,  65  N.  W.  170;  Roblnscn  v. 
Waupaca,  77  Wis.  544,  46  N.  W.  800;  Boggess 
V.  Metropolitan  Street  R.  Co.  118  Mo.  328,  23 
S.  W.  150,  24  S.  W.  210 ;  Prltchard  v.  Hewitt, 
01  Mo.  547,  4  S.  W.  437 ;  Berry  v.  Lake  Erie  A 
W.  R.  Co.  72  Fed.  Rep.  488. 

Or  that  there  must  liave  been  mistake  or 
oversight  In  falling  to  take  Into  consideration 
the  proper  elements  of  damage  in  assessing  the 
amount  of  recovery.  Berry  v.  Lake  Brie  ft  W. 
R.  Co.  72  Fed.  Rep.  488. 

Where  substantial  damages  are  awarded  in  an 
action  for  tort  In  which  there  Is  no  fixed  rule 
of  measurement  of  the  damages,  the  verdict 
will  not  be  set  aside  and  a  new  trial  awarded 
merely  because  the  amount  Is  less  than  the  court 
thinks  ought  to  have  been  given.  Ibid,;  Walk- 
er V.  Smith,  1  Wash.  C.  C.  202,  Fed.  Cas.  No. 
17,087 ;  Fawcett  v.  Woods,  5  Iowa,  400 ;  Reger 
V.  Rochester  R.  Co.  2  App.  Dlv.  5,  87  >I  i. 
Supp.  520 ;  Brooks  v.  Ludin,  1  N.  Y.  Supp.  338, 
Afllrmed  In  25  Jones  ft  S.  145,  6  N.  Y.  Supp. 
610. 

And  a  new  trial  will  not  be  granted  merely 
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before  the  court.  The  court,  aa  a  court  of 
^uity,  got  control  of  the  lands  conveyed  in 
the  deed,  and  it  had  the  power  to  order  their 
eale  after  the  defendant's  homestead  had 
been  allotted  him«  and  the  disposition  of  the 
proceeds  to  satisfy  the  claim  of  the  plaintiff 
und^r  his  judgment.  The  objection  raised  by 
defendant's  counsel  to  the  manner  in  which 
the  court  ordered  the  allotment  of  the  home- 
stead to  be  made  is  without  force.  It  is 
true  that  the  law  has  declared  two  ways  of 
allotting  a  homestead, — one  by  petition,  and 
the  other  under  execution.  But  there  are 
other  methods  besides  those.  In  Littlejohn 
▼.  Egerton,  77  N.  C.  379,  the  superior  court 
of  Franklin  county  was  instructed  by  this 
court  to  appoint  three  commissioners  to  lay 
off  the  homestead  of  the  plaintiff,  with  in- 
structions to  give  notice  at  the  time  to  the 
defendants,  and  "in  all  particulars  to  ob- 
serve, as  near  as  may  be,  the  requirements 
of  the  Constitution,  and  of  the  nomestead 


act."  That  the  clerk  was  instructed  by  his 
honor  to  appoint  the  three  commissioners 
is  not  objectionable,  for  the  clerk  is  but  the 
hand  of  the  court  in  this  matter.  Neither 
is  it  objectionable  that  the  lands  are  situ- 
ated in  two  counties.  The  court  has  the 
power  to  make  the  order,  and  a  report  is  to 
be  made  to  the  next  term  of  the  superior 
court  of  Franklin  county,  after  the  allot- 
ment of  the  homestead  and  the  sale  of  the 
excess  by  the  commissioners,  in  each  matter. 
Hinea  v.  Moye,  125  N.  C.  — ,  34  S.  E.  103. 
The  last  clause  of  the  judgment  to  which  ex- 
ception is  made  by  the  defendant,  if  errone- 
ous, is  harmless,  for  the  reason  that  none 
but  parties  to  the  action  are  bound  by  the 
judgment  in  the  cause,  unless  notice  of  lU 
perSiens  has  been  properly  filed,  and  of  that 
we  are  not  informed. 

There  was  no  error  in  the  proceedings  be- 
low. 

Affirmed. 


to  enable  the  p&rty  to  the  action  to  recover 
vindictive  damages.  McKee  v.  IngaJls,  5  111. 
30:  Johnaon  v.  Weedman,  6  111.  405. 

To  set  aside  a  verdict  for  Inadequacy,  in  an 
action  for  a  personal  wrong,  Is  within  the  dis- 
cretion of  the  court,  to  be  exercised  very  cau- 
tiously, and  perhaps  never,  for  this  cause  alone, 
where  the  action  Is  of  a  vindictive  nature  and 
the  damages  are  arbitrary,  though  there  might 
l>e  a  flagrant  case,  even  of  that  nature.  In  which 
the  court  might  Interpose.  Taunton  Mfg.  Co.  v. 
Smith,  0  Pick.  11. 

So,  In  Brown  v.  Union  R.  Co.  61  Mo.  App. 
192,  it  was  held  that  cooirta  have  no  author- 
ity to  annul  the  verdict  of  a  jury  in  an  action 
for  personal  Injuries  solely  on  account  of  the 
emallness  or  insignificance  of  the  sum  allowed. 
They  have  the  authority  only  when  gross  in- 
justice clearly  appears  aliunde  the  verdict 

Texas  Bev.  SUt.  art.  1448,  providing  that 
new  trials  may  be  granted  as  well  when  the  dam- 
ages are  manifestly  too  small  as  when  they  are 
too  large,  applies  to  actions  em  delicto,  as  well 
as  to  actions  ea  oontrctotu.  Allison  v.  Quif, 
C.  ft  S.  F.  R.  Co.  (Tex.  Civ.  App.)  29  S.  W. 
426. 

See  also,  on  this  subject,  infra,  TV.  e,  1.  And 
see  Boblnson  v.  Waupaca,  77  Wis.  544,  46  N.  W. 
809 ;  Davis  v.  Central  R.  Co.  60  Ga.  329 ;  Flan- 
•ders  V.  Meath,  27  Ga.  858, — infra,  V. 

b.  Aoiione  for  libel  and  elander. 

As  a  general  rale  the  injury  Inflicted  by  a 
libel  or  a  slander  Is  purely  personal,  and  not 
eusoeptlble  of  measurement  by  any  standard. 
Label  and  slander  cases  therefore  fall  within 
that  class  of  cases  In  which  a  verdict  will  not 
be  set  aside  for  Inadequacy  unless  It  Is  such  as 
to  shock  the  understanding  and  show  bias,  pas- 
elon,  or  prejudice,  and  some  of  the  cases,  notably 
the  early  Bngllsh  ones  decided  contemporane- 
ously with  those  mentioned  In  evpra,  IV.  a, 
eeem  to  have  adopted  the  more  stringent  rule 
that  a  verdict  cannot  be  set  aside  for  Inade- 
^oacy  unless  there  has  been  some  mistake  of 
law  by  the  court,  or  In  calculation  by  the  jury. 

The  last-named  rule  was  adopted  In  Kendall 
T.  Bay  ward,  5  BIng.  N.  C.  424,  7  Scott,  407, 
3  Am.  14,  8  Jor.  863,  8  L.  J.  C.  P.  N.  S.  243 ; 
Forsdike  v.  Stone,  L.  K.  8  C.  P.  607,  87  L.  J.  C. 
P.  N.  B.  801. 

So,  In  Hayward  v.  Newton,  2  Strange,  040, 
the  court  refused  to  set  aside  a  verdict  In  an 
action  for  slander  because  of  Its  smallness, 
though  It  said  It  did  not  see  why  It  was  not 
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within  the  reason  for  setting  aside  a  verdict 
for  excessive  damages. 

And  In  Lord  G r  t.  Ileath,  Barnes'  Notes, 

445,  It  was  said  that  In  point  of  reason  there 
is  the  same  cause  tor  setting  aside  a  verdict 
for  Inadequacy  as  for  excesslveness,  but  as  the 
difference  had  always  been  taken  and  the  prac- 
tice long  settled,  and  as  no  Instance  of  a  verdict 
being  set  aside  for  Inadequacy  had  been  found, 
the  court  refused  to  set  adde  a  verdict  of  12d. 
In  an  action  for  slander. 

So,  In  Wavle  v.  Wavle,  9  Hun,  126,  It  was 
held  that  the  amount  of  damages  to  which  the 
plaintiff  in  an  actlou  for  slander  In  which  the 
defense  was  a  justlflcatlon  Is  entitled,  is  not 
flxed,  deflnite,  or  certain,  or  capable  ol  being 
made  so  by  computation,  and  Is  wholly  within 
the  discretion  of  the  jury,  and  an  order  setting 
aside  a  verdict  for  6  cents,  and  granting  a  new 
trial,  was  reversed  on  appeal. 

In  the  above  case,  McDonald  v.  Walter,  40  N. 
Y.  551,  euftra,  II.,  was  distinguished  upon  the 
ground  that  In  that  case  the  damages  sought 
to  be  recovered  were  capable  of  being  rendered 
certain  by  computation. 

So,  a  verdict  for  the  plaintiff  for  Is.  In  an 
action  for  slander  will  not  be  set  aside  ae  a  re- 
sult of  a  misapprehension  by  the  jury  of  the 
judge's  charge,  where  the  judge  told  them  that 
the  case  was  not  one  that  called  for  large  dam- 
ages, but  merely  such  as  would  set  the  plain- 
tiff's character  right  with  the  world.  Mears  v. 
Griflin,  2  Scott  N.  R.  15,  1  Mann.  *  O.  700. 

The  amount  of  damages  to  which  the  plaintiff 
In  an  action  for  libel  is  entitled  I9  a  question 
for  the  jury,  and  the  court  will  not  Interfere 
with  the  verdict  on  the  ground  of  inadequacy, 
though  the  libel  was  reiterated,  and  the  court 
would  have  been  better  satlsfled  if  the  jury 
had  assessed  the  damages  at  a  higher  figure. 
Kelly  V.  Sherlock,  L.  R.  1  Q.  B.  686,  6  Best  4 
S.  480,  12  Jor.  N.  8.  987,  86  L.  J.  Q.  B.  N.  8. 
200. 

And  a  new  trial  will  not  be  granted  in  snch 
actions  for  inadequacy  except  in  very  extreme 
cases.  Bailey  v.  Cincinnati,  1  Handy  (Ohio) 
438. 

And  a  new  trial  will  not  be  awarded  In  an  ac- 
tion for  libel  in  which  merely  nominal  damages 
were  awarded,  though  It  was  a  case  which  would 
have  justified  the  jury  in  Imposing  heavy  vin- 
dictive damages,  where  no  evidence  was  given  as 
to  the  actual  damage  done.  Palmer  v.  Leader 
Pub.  Co.  6  Pa.  DIst.  R.  182. 

And,  in  ascertaining  the  propriety  of  a  ver> 
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4let  In  aa  action  for  slander  with  the  Tiew  of 
letting  It  aaide  for  Inadequacy,  Its  effect  upon 
Che  coats  must  be  entirely  laid  out  of  considera- 
tion. Hears  t.  Orlffln,  2  Scott  N.  R.  16, 1  Mann. 
A  6.  796. 

Sov  in  Manton  ▼.  Bales,  1  C.  B.  444,  in  an 
action  for  injury  to  the  plaintllTB  reputation 
tj  the  aale  of  goods  of  an  inferior  quaJity  with 
the  piaintiflTs  name  stamped  upon  them,  the 
plaintiff  being  a  manufacturer  of  the  same  kind 
ot  goods,  the  coort  refused  to  set  aside  a  verdict 
4n  which  the  damages  were  estimated  at  £5  on 
the  ground  of  inadequacy  under  the  well-known 
rule  precluding  the  Interference  with  a  verdict 
for  a  small  amount  as  against  evidence. 

But  a  new  trial  in  an  action  for  slander  may 
be  granted  under  1  Ya.  Betv.  Code,  610,  |  96, 
where  the  damages  found  by  the  Jury  are  mani- 
festly too  small.  Rixey  v.  Ward,  8  Rand.  (Ya.) 
62. 

And  a  finding  of  the  Jury  in  an  action  for 
libel,  that  the  libel  was  published  with  ma- 
licious Intent  to  injure.  Justifying  the  giving  of 
a  verdict  for  exemplary  damages,  but  award- 
ing to  the  plaintiff  6  cents  only,  warrants  the 
conclusion  that  they  acted  under  some  bias  or 
mistake  of  law,  and  requires  the  setting  aside 
of  the  verdict  as  inconsistent,  and  the  direction 
of  a  new  trial.  Cottrlll  v.  Cramer,  69  Wis.  231, 
18  N.  W.  12. 

And  a  verdict  for  one  farthing.  In  an  action 
for  slander  in  whlcb,  though  there  was  no  proof 
of  any  actual  damage,  there  was  no  evidence 
that  the  plaintiff  had  done  anything  to  provoke 
the  slander  or  to  show  that  he  had  disentitled 
himself  to  claim  such  a  verdict  as  would  be 
practically  sufficient  to  vindicate  his  character, 
Is  so  Inconsistent  with  the  facts  aa  to  warrant 
the  court  in  setting  it  aside  aa  inadequate  and 
granting  a  new  trial.  Falvey  v.  Stanford,  L.  B. 
10  Q.  B.  64,  44  L.  J.  Q.  B.  N.  8.  7,  28  Week. 
Rep.  162,  31  L.  T.  N.  S.  677. 

In  the  above  case  the  court  said  with  refer- 
ence to  Rendall  v.  Hayward,  6  Bing.  N.  C.  424, 
7  Scott,  407,  aupra,  that,  If  the  oircumstances 
were  such  as  to  leave  no  doubt  that  the  Jury 
had  fairly  exercised  a  Judgment  upon  the  Issue 
before  them  and  upon  the  amount  of  compensa- 
tion dne  in  the  shape  of  damages,  the  practice 
in  that  case  would,  in  the  absence  of  other  con- 
fld«;ratlons  restricting  its  application,  be  gen- 
erally followed  In  the  exercise  o<  the  discretion 
of  the  court. 

e  Aetlon^  for  maHeiou9  proteeuHon  and  faUe 

imprUonmeni, 

The  Injury  eauaed  by  mallclona  prosecution 
and  false  imprisonment,  like  libel  and  slander, 
seema  to  have  been  formerly  regarded,  at  leaat 
in  England,  aa  not  auaceptible  of  legal  measure- 
oient,  so  that  a  verdict  in  an  action  therefor 
would  ba  conclnalva,  however  small  it  may  have 


Thna,  a  new  trial  waa  refuaed  In  an  action  of 
trespana  and  false  Impriaonment  for  taking 
plaintiff  before  a  maglatrate  upon  an  unfounded 
charge  of  felony,  becauae  a  queation  of  character 
waa  involved,  though  the  Jury  had  given  only 
one  farthing  damagee,  aa  the  court  had  no 
Bcana  of  knowing  that  their  eatlmate  waa  an 
Unpropeir  one.    Appa  v.  Day,  14  C.  B.  112. 

And  It  la  in  the  dlacretlon  of  the  Jury  In  an 
action  for  falae  Impriaonment  to  give  the  plain- 
tiff anch  damagea  aa  they  may  conaider  auf- 
fident  compensation  for  the  wrong  he  has  sus- 
tained Irreapective  of  any  expense  he  may  have 
Incurred  In  hia  defense,  and  an  award  of  only 
a  farthing  by  way  of  compenaatlon  for  his  de- 
tention for  several  hours  at  the  police  station 
will  not  be  set  aalda,  though  the  expense  actu- 
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ally  Incurred  by  him  in  defending  himself  and 
obtaining  his  release  from  the  unfounded  charge 
was  £17,  14«,  where  there  was  no  intentional 
violation  of  right  or  duty  upon  the  part  of  the 
Jury.  Bradlaugh  v.  Bdwarda,  11  C.  B.  N.  8. 
377. 

So,  In  Baker  v.  Dixie,  2  Strange,  1061,  the 
court  refused  to  set  aaide  a  verdict  for  6a.  dam- 
agea in  an  action  for  malicious  prosecution,  on 
account  of  its  smallness,  upon  the  ground  that 
it  was  not  a  false  verdict,  as  finding  for  the  de- 
fendant would  have  been. 

And  in  Mauricet  v.  Brecknock,  2  Dougl.  609, 
which  was  an  action  for  maliciously  suing  out 
a  commiaslon  of  bankruptcy  against  the  plain- 
tiff and  malicioualy  holding  him  to  bail,  the 
court  refused  to  set  aaide  a  verdict  of  £6, 
though  it  appeared  that  the  bill  of  costs  of  the 
plaintiff  for  superseding  the  commission  of 
bankruptcy  amounted  to  upwards  of  £30. 

But  the  expense  of  defending  agalnat  such 
prosecution,  or  of  procuring  relief  from  such 
imprisonment,  is  a  tangible  element  of  damagea, 
and  the  more  modern  rule  would  seem  to  per- 
mit, though  it  does  not  require,  the  considera- 
tion of  this  element,  and  with  reference  to  thla 
subject,  aa  well  aa  with  reference  to  all  othera, 
a  verdict  may  be  set  aside  where  it  is  so  small 
as  to  shock  the  understanding  and  ahow  biaa  or 
prejudice. 

Thua,  a  verdict  finding  the  defendant  guilty 
of  mallcioua  prosecution,  but  giving  the  plain- 
tiff only  nominal  damagea,  ahould  be  set  asida 
and  a  new  trial  granted,  where  the  actual  dam* 
age  waa  ahown  with  auch  deflnlteneaa  aa  to  be 
capable  of  being  daaaifled  under  a  particular 
head,  and  determined  by  a  legal  measure.  Paul 
V.  Leyenberger,  17  111.  App.  167. 

And  a  verdict  in  favor  of  the  plaintiff  for  $6, 
in  an  action  for  malldoua  prosecution  will  be 
set  aaide  aa  inadequate  and  aa  agalnat  Inatrne- 
tions,  where  the  undisputed  evidence  proves  that 
the  plaintiff  paid  or  became  liable  to  pay  about 
$160  for  counsel  feea,  and  to  procure  the  attend- 
ance of  his  witnesses  in  making  the  defenae  to 
the  prosecution  instituted  agalnat  him  by  the 
defendant,  and  the  court  charged  the  Jury 
that  if  they  found  for  the  plaintiff  they  ahould 
allow  him  hla  reaaonable  expenaea  in  that  behalf. 
Waufle  V.  McLellan,  61  Wia.  484,  8  N.  W.  300. 

So,  while  an  arreat  without  a  warrant  is  Justi- 
fiable, where  auch  an  arrest  is  made  and  the 
prisoner  Is  detained  longer  than  a  reaaonable 
time  for  suing  out  a  warrant,  and  he  Is  hand- 
cuffed and  carried  out  of  the  county  and  there 
Incarcerated  for  daya  under  no  warrant  what- 
ever, it  la  falae  imprisonment  for  which  a  find- 
ing by  the  Jury  of  |2p  Is  no  compensation  for 
the  Injury,  and  will  be  set  aside  and  a  new  trial 
granted.  Potter  v.  Swindle,  77  Qa.  419,  8  S.  B. 
94. 

But  In  such  actlona  a  new  trial  will  not  be 
granted  for  Inadequacy  except  in  very  extreme 
caaea.  Bailey  v.  Cincinnati,  1  Handy  (Ohio) 
488. 

And  a  verdict  for  the  plaintiff  for  6  centa  in 
an  action  for  falae  Impriaonment  will  not  be 
interfered  with  by  the  court  where  the  deten- 
tion waa  only  technical,  and  he  waa  detained 
only  long  enough  to  walk  acroaa  the  atreet. 
Henderaon  v.  McReynolda,  88  N.  T.  8.  R.  784, 
14  N.  T.  Supp.  851. 

And  a  verdict  for  the  plaintiff  for  $60,  In  an 
action  for  damagea  for  wrongful  Imprisonment, 
will  not  be  set  aaide  aa  inadequate,  though 
heavier  damages  might  have  been  awarded,  upon 
a  ahowlng  that  he  had  employment  at  |S6  and 
board  per  month,  which  would  have  continued 
for  five  months,  and  that  auch  employment  waa 
worth  to  him  $260,  and  that  he  felt  degraded 
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and  humiliated  by  being  put  in  jail,  where  It 
does  not  appear  that  be  could  haye  got  other 
equally  profitable  employment  after  he  was  dis- 
charged, or  that  be  had  not  lost  hla  employment 
when  first  arrested.  Taylor  v.  Daylc  (Tex.)  13 
8.  W.  642. 

So,  a  judgment  for  a  nominal  sum  In  an  action 
for  malicious  prosecution  will  not  be  reversed 
because  the  Jury  did  not  allow  the  plaintiff 
the  counsel  fees  paid  by  him  in  defending  tilm- 
self  against  such  prosecution,  though  the  Jury 
would  have  been  at  liberty  to  allow  such  fees. 
The  rule  that  In  as  action  for  malicious  prose- 
cution the  Jury  may  award  the  plaintiff  the  dam- 
ages directly  sustained  by  him  In  the  defense  of 
the  original  suit  or  prosecution  against  him,  in- 
cluding reasonable  counsel  fees,  is  not  impera- 
tlye,  and  a  verdict  for  the  plaintiff  for  $1  In 
such  a  case  will  not  be  set  aside  as  In  disregard 
of  an  instruction  to  assess  such  damages  as  the 
Jury  believed  he  suffered,  where  the  evidence 
■bowed  that  he  had  expended  $101  as  attorneys' 
fees  in  securing  his  release',  as  the  Jury  may 
have  disregarded  the  evidence.  Gregory  ▼. 
Chambers,  78  Mo.  294. 

d.  Action*  for  assault  and  hattery  and  other 

torts. 

Actions  for  assault  and  battery,  etc.,  seem  to 
be  governed  by  the  same  rule  as  those  for  ma- 
licious prosecution  and  false  Imprisonment,  and 
the  verdict  was  formerly  deemed  conclusive 
without  reference  to  Its  smallness. 

Thus,  in  Donelly  v.  Baker,  Barnes*  Notes,  154, 
the  court  refused  to  set  aside  a  verdict  for  £8 
on  the  ground  of  smallness  of  damages  in  an 
action  for  assault  and  battery,  though  the  plain- 
tiff's cure  by  a  surgeon  was  proved  to  be  worth 
18  guineas,  and  no  witness  was  produced  by  the 
defendant  to  controvert  the  fact. 

So,  in  Pritchard  v.  Hewitt,  91  Mo.  547,  4  S. 
W.  487,  a  verdict  for  the  plaintiff  for  $1  In  an 
motion  for  damages  for  maliciously  assaulting 
and  shooting  and  wounding  the  plaintiff  was  up- 
held on  motion  to  set  it  aside  as  inadequate,  on 
the  ground  that  no  standard  was  furnished  In 
the  evidence  by  which  the  damage  could  be 
measured  with  any  reasonable  degree  of  cer- 
Uinty. 

And  even  under  the  more  modern  doctrine 
recognising  the  period  of  disability  and  the  cost 
of  medical  attendance  as  an  element  of  damages 
which  could  be  measured,  and  permitting  ver- 
dicts to  be  set  aside  where  the  Inadequacy  was 
such  as  to  shock  the  understanding  and  show  bias 
or  prejudice,  a  new  trial  will  not  be  granted  ex- 
cept in  very  extreme  cases.  Bailey  v.  Cincin- 
nati, 1  Handy  (Ohio)  439. 

But  a  verdict  for  nominal  damages  in  favor 
of  the  plaintiff  In  an  action  for  damages  for  per- 
sonal injuries  by  wounding  by  pistol  shots  fired 
without  Justification  Is  Inconsistent  and  unrea- 
sonable, and  will  be  set  aside  where  the  Injuries 
were  gross,  and  he  was  wholly  disabled  from 
business,  and  considerable  sums  were  expended 
by  him  for  medical  attention  and  supplies. 
Moseley  v.  Jamison,  68  Miss.  336,  8  So.  744. 

And  a  verdict  of  $500  for  an  assault  from 
which  the  plaintiff  received  a  scalp  wound  an 
Inch  and  a  half  long,  cnt  through  to  the  bone, 
and  which  rendered  It  necessary  to  amputate 
his  arm  above  the  elbow,  and  from  which  he  suf- 
fered great  pain  both  before  and  after  the  am- 
putation, is  grossly  inadequate,  and  should  be 
set  aside  on  that  ground.  Townsend  v.  Brlggs, 
88  Cal.  230,  26  Pac.  108. 

And  a  verdict  for  the  plaintiff  for  |1  in  an 
action  for  a  cruel  and  unprovoked  assault  will 
be  set  aside  and  a  new  trial  granted.     Bacot  ▼. 
Keith,  2  Bay,  466. 
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So,  a  verdict  in  favor  of  a  married  woman  for 
|1,  in  an  action  brought  by  her  against  a  saloon 
keeper  for  damages  resulting  from  loss  of  sup- 
port by  the  Intoxication  of  her  husband,  for  the 
sum  of  $1,000  for  the  benefit  of  her  individual 
estate,  cannot  be  sustained.  Greenlee  v.  Schoen- 
belt,  28  Neb.  660,  37  N.  W.  600. 

And  in  Page  v.  Carter,  referred  to  in  Apps  v. 
Day,  14  C.  B.  112,  a  rule  was  made  absolute  for 
a  new  trial  in  an  action  of  crlm.  con.  on  the 
ground  that  the  verdict  was  against  the  evidence 
though  the  damages  were  under  £20,  because  it 
Involved  a  question  of  character. 

See  also  Shoff  v.  Wells,  1  Neb.  168.  infra,  IV. 
f. 

s.  Actions  for  personal  injuriee  caused  hy  neg- 

liffenoe. 

1.  General  rules  as  to. 

The  court  has  power  to  set  aside  a  verdict  In 
an  action  for  damages  for  personal  Injury  re- 
sulting from  negligence,  upon  the  ground  that 
It  Is  grossly  inadequate  and  disproportionate  to 
the  injury  suffered.  Henderson  v.  St.  Paul  A 
D.  R.  Co.  52  Minn.  479,  66  N.  W.  58. 

But  a  verdict  In  an  action  for  substantial 
damages  for  personal  Injuries  caused  by  negli- 
gence will  not  be  set  aside  for  Inadequacy  unless 
It  Is  such  as  to  shock  the  conscience  and  clearly 
show  that  the  jury  must  have  been  influenced  by 
passion  or  prejudice,  or  that  they  proceeded 
upon  some  erroneous  basis  in  arriving  at  their 
conclusion.  McGowan  v.  Interstate  Consol. 
Street  R.  Co.  20  R.  I.  264,  88  AU.  407. 

A  trial  judge  would  not  be  justified  in  setting 
aside  tbe  verdict  of  a  jury  and  g^rantlng  a  new 
trial  In  an  action  for  damages  for  negligence  on 
account  of  Insufficiency  of  damages,  unless  he 
was  assured,  on  careful  examination  of  the  tes- 
timony, that  the  conclusion  of  the  jury  could  not 
be  supported  on  any  reasonable  theory,  and  was 
wholly  Inconsistent  with  any  fair  deduction  from 
the  evidence.  Brooks  v.  Ludln,  1  N.  Y.  Supp. 
338,  Affirmed  in  25  Jones  ft  S.  145,  6  N.  Y. 
Supp.  610. 

And  a  new  trial  In  an  action  for  damages  for 
negligence  ought  not  to  be  granted  on  the  ground 
that  the  damages  are  smaller  than  the  court 
may  think  reasonable,  especially  where  the  Judge 
who  tried  the  cause  Is  not  displeased  with  the 
smallness  of  tbe  damages.  Gibbs  v.  Tunaley,  1 
C.  B.  640. 

But  while  a  verdict  in  an  action  for  damages 
for  personal  injuries  will  not  as  a  general  rule 
be  disturbed  merely  on  account  of  the  smallness 
of  the  damages  the  court  should  Interfere 
where  the  damages  under  the  circumstances  are 
such  as  to  shock  the  understanding  and  Indues 
the  conviction  that  the  verdict  was  the  result 
of  either  passion,  prejudice,  or  partiality.  Falr- 
grleve  v.  Moberly.  29  Mo.  App.  152:  Lee  v. 
Knapp,  137  Mo.  385,  38  S.  W.  1107;  Dowd  v. 
Westlnghouse  Air  Brake  Co.  132  Mo.  670,  34 
S.  W.  493  ;  Boggess  v.  Metropolitan  Street  R. 
Co.  118  Mo.  328,  23  S.  W.  159,  24  S..  W.  210. 

Or  where  the.  damages  are  such  as  to  Induce 
the  conviction  that  the  jury  have  shrunk  from 
deciding  the  Issue  submitted  to  them.  Lee  v. 
George  Knapp  ft  Co.  137  Mo.  385.  38  S.  W.  1107. 

Or  that  there  were  some  objectionable  com- 
promises. 0"Shea  v.  M'Lear,  15  N.  Y.  Civ.  Proc. 
Rep.  69,  1  N.  Y.  Supp.  407. 

And  a  new  trial  will  be  granted  In  an  action 
for  personal  Injuries  sustained  through  defend- 
ant's negligence,  on  the  ground  of  the  Inade- 
quacy of  the  damages  found  by  the  jury,  where 
It  appears  from  the  facts  proved  that  the  jury 
must  have  omitted  to  take  Into  consideration 
some  of  the  elements  of  damage  properly  in- 
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TolTed  In  the  plaintlff't  claim.  Pbllllpa  v. 
South  Western  R.  Co.  L.  R.  4  Q.  B.  Dtv.  406, 
40  li.  T.  N-  S.  818,  27  Week.  Rep.  797.  48  L.  J. 
Q-  B.  N.  8.  60S,  L.  R.  6  Q.  B.  Dlv.  78,  41  L.  T. 
N.  S.  121,  28  Week.  Rep.  10,  40  L.  J.  Q.  B.  N. 
8.  23d. 

And  the  jary,  In  an  action  for  personal  In- 
jariea,  cannot  be  said  to  have  taken  a  reasonable 
rlew  of  the  case,  and  considered  all  the  heads  of 
damages  Involved  In  the  plaintiffs  claim,  so  as  to 
prevent  a  Dew  trial  on  the  ground  of  Inade- 
qaacy,  unless  they  have  taken  Into  account  the 
bodily  Injury  sustained,  the  pain  undergone,  the 
effect  on  the  health  of  the  person  Injured  ac- 
cording to  its  degree  and  probable  duration,  the 
expense  Incidental  to  attempts  to  effect  a  core 
or  lessen  the  injury,  and  the  pecuniary  loss  sus- 
tained through  inability  to  attend  to  a  profes- 
ilon  or  business,  and  the  duration  of  such  ina- 
bility. Phillips  V.  South  Western  R.  Co.  L.  R. 
4  Q.  B.  Dlv.  406,  40  L.  T.  N.  S.  818,  27  Week. 
Bep.  707,  48  L.  J.  Q.  B.  N.  8.  603. 

See  also,  on  this  subject,  tupra,  IV.  a.  And 
see  Galther  v.  Kansas  City,  etc.  R.  Co.  27  Ped. 
Rep.  &45 ;  Gann  ▼.  Worman,  60  Ind.  458, — 
infra,  VII. 

2,  What  BUffMeni  to  tihoib  btas  or  omi^tton  of 

dutu — in%ianeo%. 

The  question  as  to  what  is  sufficient  to  show 
bias  or  prejudice  or  that  the  Jury  omitted  to 
consider  some  of  the  elements  of  damage  depends 
apon  the  character  and  extent  of  the  injury  and 
the  sorroondlng  circumstances,  and  must  be  de- 
termined, therefore,  in  every  Instance  with  ref- 
erence to  the  facts  of  the  particular  case. 

Thus,  a  verdict  that  the  defendant  Is  guilty 
of  such  neglect  or  default  as  results  in  the 
death  of  a  human  t^ing,  but  allowing  only  noml- 
oal  damages  to  the  beneficial  plaintiff,  who  ap- 
pears from  the  evidence  to  have  suffered  sub- 
stantial pecuniary  loss  by  reason  of  such  death, 
falls  upon  the  court  to  subject  the  cause  to  an 
Investigation  to  ascertain  If  the  verdict  upon 
the  whole  case  administers  Justice  between  the 
parties.     Hackett  v.  Pratt,  52  111.  App.  346. 

And  evidence  In  an  action  for  negligently 
causing  death  that  the  person  killed  earned  |18 
per  week,  and  provided  a  home  for  and  sup- 
ported his  two  daughters,  and  was  educating 
snd  contributing  to  the  support  of  a  nephew, 
famishes  a  reasonably  certain  measure  of  dam- 
ages therefor,  so  as  to  authorize  setting  aside 
a  verdict  which  was  wholly  inadequate  to  com- 
pensate the  beneficial  plaintiffs  for  the  wrong. 
tJiid. 

So,  a  verdict  for  the  plaintiff  for  |150,  In  an 
action  by  a  husband  for  tlie  negligent  killing 
(NT  his  wife,  is  inadequate,  and  will  be  set  aside 
and  a  new  trial  ordered,  whore  It  appears  that 
the  husband  spent  |120  for  her  funeral  expenses 
snd  aix>ut  |25  for  help  to  fill  her  place,  and 
that  she  was  sixty  years  of  age  and  a  strong 
and  healthy  woman  who  did  a  man's  work  In  his 
milk  business,  and  acted  as  his  housekeeper  be- 
sides. Meyer  v.  Hart,  23  App.  Dlv.  131,  48  N. 
T.  Sopp.  004. 

And  a  verdict  for  |1  in  favor  of  a  wife  In  an 
action  for  damages  for  negligently  causing  the 
death  of  her  husband  Is  grcmsly  Inadequate,  and 
will  be  set  aside  where  It  appears  that  he  sup- 
ported his  wife  CMnfortably  by  his  labor,  and 
earned  about  $100  per  month,  and  that  she  was 
deprived  of  that  support.  Wolford  v.  Lyon 
Gravel  Gold  Min.  Co.  63  Cal.  483. 

And  setting  aside  a  verdict  and  Judgment  for 
1200  and  granting  a  new  trial  are  not  an  abuse 
of  discretion  in  an  action  for  damages  for  neg- 
ligently caastng  death,  where  it  appears  that 
the  person  killed  found  employment  about  three 
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fourths  of  the  time,  and  made,  when  at  work, 
from  $4  to  $7  per  day,  and  that  he  had  several 
children,  one  ol  whom  was  living  with  and  de- 
pendent upon  him  for  support.  Marianl  t. 
Dougherty,  46  Cal.  26. 

And  the  act  of  the  trial  judge  In  setting  aside 
as  inadequate  a  verdict  for  the  plaintiff  for 
|1,0(D0.  in  an  action  for  damages  for  injuries 
causing  death,  is  not  error  where  it  appears 
that  the  deceased  left  a  widow  and  four  children, 
the  oldest  eleven  years  of  age,  and  that  he  was 
a  laboring  man  earning  $2  per  day  and  charged 
with  the  support  of  his  wife  and  children,  and 
that  he  was  In  good  health  prior  to  the  accident. 
Connor  v.  New  York,  28  App.  Dlv.  186,  60  N.  Y. 
Supp.  072. 

But  a  verdict  for  $500  In  favor  of  a  widow 
for  the  negligent  killing  of  her  husband  does  not 
evidence  passion,  prejudice,  or  corruption  on  the 
part  of  the  jury,  which  would  authorise  the 
court  to  set  it  aside,  where  the  facts  do  not 
make  a  strong  case  for  the  plaintiff,  and  the 
accident  was  such  as  would  b%  frequently  liable 
to  happen.  Chesapeake,  O.  ft  8.  W.  R.  Co.  v. 
Hlggins,  85  Tenn.  620. 

So,  a  verdict  of  one  cent  in  an  action  by  a 
parent  for  the  killing  of  his  child  by  the  falling 
of  an  elevator  is  inadequate,  and  cannot  be  sus- 
tained, where  the  evidence  shows  a  net  profit 
of  $12  per  month  to  the  plaintiff  from  the 
child's  wages,  and  an  outlay  by  him  of  $150 
for  the  child's  funeral.  Lee  v.  George  Knapp 
k  Co.  187  Mo.  885,  88  8.  W.  1107. 

But  a  verdict  for  $376  In  an  action  for  dam* 
ages  for  the  death  of  a  child  will  not  be  set 
aside  for  inadequacy,  where  the  child  was  but 
three  and  one  half  years  of  a^^e.  and  never  had 
any  earning  capacity.  Reger  v.  Rochester  R. 
Co.  2  App.  Dlv.  6,  37  N.  Y.  Supp.  520. 

So,  a  verdict  for  $175  in  an  action  for  the 
negligent  killing  of  a  boy  sixteen  years  and  ten 
months  old,  brought  by  his  parents,  will  not  be 
set  aside  as  inadequate,  where  no  evidence  was 
given  as  to  the  boy's  health  or  characteristics 
or  adaptation  to  business  or  habits  of  industry 
or  economy,  or  whether  he  contributed  to  the 
support  of  the  family  or  lived  with  his  parents, 
all  that  appeared  being  his  age,  and  the  fact 
that  for  two  or  three  months  he  had  earned 
$7.50  per  week.  Leahy  v.  Davis,  121  Mo.  227, 
25  S.  W.  041. 

And  a  verdict  for  $1,000  each  in  an  action  for 
the  negligent  killing  of  two  sisters,  will  not  be 
set  aside  as  inadequate,  the  same  sum  having 
been  found  by  both  Juries,  both  of  which  seemed 
to  be  intelligent  and  impartial.  Llnss  v.  Chesa- 
peake &  O.  R.  Co.  01  Fed.  Rep.  064. 

Under  the  provisions  of  the  Missouri  damage 
act,  I  2121,  the  plaintiffs  In  an  action  by  par- 
ents for  damages  for  the  death  of  a  minor  child 
by  negligence  are  entitled  to  recover  the  sum  of 
$5,000  or  nothing,  and  a  verdict  assessing  the 
damages  at  $2,500  will  be  arrested  on  motion  of 
the  defendant.  Rafferty  v.  Missouri. P.  R.  Co. 
15  Mo.  App.  550. 

So,  in  actions  for  personal  Injuries  not  caus- 
ing death  a  verdict  of  $1  or  less  for  mere  nomi- 
nal damages  has  t>een  held  inadequate,  and  been 
set  aside  and  a  new  trial  granted. 

Where  it  appeared  that  the  injuries  were  very 
severe,  and  caused  much  suffering,  in  Chou- 
quette  v.  Southern  Electric  R.  Co.  (Mo.)  53  8. 
W.  807. 

And  where  it  appeared  that  the  plaintiff  was 
rendered  unconscious  by  his  Injury,  and  had  to 
remain  about  five  weeks  In  the  county  hospital, 
two  weeks  of  which  time  he  was  confined  to  his 
bed.  in  Carter  v.  Wells,  F.  ft  Co.  64  Fed.  Rep. 
1005. 

And  where  the  injuries  were  serious,  if  not 
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permanent  ui4  confined  the  plaintiff  to  her  bed 
for  several  months,  and  caused  great  suffering, 
and  compelled  her  to  lose  a  winter  from  school. 
In  Fairgrleve  t.  Moberly.  29  Mo.  App.  152. 

And  where,  by  the  uncontradicted  erldence, 
the  plaintiff  remained  Insensible  through  the 
day  from  the  Injuries  received,  and  could  not 
Qse  his  feet  for  ten  or  twelve  days,  and  was 
laid  up  nearly  five  months^  and  confined  most 
of  the  time  to  his  house.  In  Bobbins  v.  Hudson 
River  R.  Co.  7  Bosw.  1. 

And  when  the  plaintiff's  head  was  cut  in  two 
places  which  had  to  be  sewed  up,  one  of  the  cuts 
being  about  3  Inches  long,  and  she  had  to  be 
taken  to  the  city  dispensary  and  her  wounds 
dressed,  after  which  she  was  taken  home  and 
lay  in  bed  for  over  a  week,  after  which  she  was 
sent  to  another  Infirmary  and  remained  two  or 
three  weeks,  and  her  health  was  not  as  good 
after  as  before  the  Injury,  In  Welch  v.  McAllis- 
ter. 18  Mo.  App.  80. 

And  where  the  plaintiff  was  ejected  by  foree 
from  one  of  the  defendant's  trains,  and  had  to 
undergo  a  three  hours  walk  by  night,  and  he  tes- 
tified to  the  aggravation  of  a  disease  by  which 
he  had  been  affected,  and  the  court  charged  the 
Jury  that  ijf  they  found  for  him  they  should  find 
such  a  verdict  as  would  fully  compensate  him 
for  the  Injury  he  had  suffered,  and  Justly  mark 
their  appreciation  of  the  character  of  the  wrong. 
In  Le  Vann  v.  Pennsylvania  R.  Co.  0  W.  N.  C. 
293. 

And  where  It  appeared  that  the  plaintiff  had 
paid  £4,  10c.  for  medical  attendance  upon  his 
wife,  who  was  injured,  In  Tedd  v.  Douglas,  S 
C.  B.  N.  8.  895. 

And  a  verdict  for  the  plaintiff  for  one  shilling 
In  an  action  for  damages  for  personal  injuries 
is  Inadequate,  and  will  be  set  aside  as  bearing 
no  reasonable  proportion  to  the  nature  of  the 
Injuries,  where  it  appears  that  the  plaintiff  was 
knocked  down  and  run  over  by  a  cart,  and  the 
back  of  his  head  and  forehead  cut,  and  his  loin 
hart,  and  he  was  rendered  senseless  for  some 
time,  and  confined  to  his  bed  for  three  days,  and 
laid  up  for  six  weeks,  and  had  to  employ  others 
to  do  his  work.  Beattle  v.  Moore,  Ir.  L.  R.  2 
Bq.  28. 

So,  a  verdict  of  6^  cents  In  an  action  for 
damages  caused  by  negligence.  In  which  there 
was  uncontradicted  evidence  as  to  the  serious 
nature  of  the  plaintiff's  injuries,  and  an  actual 
outlay  for  surgical  attendance  and  loss  of  earn- 
ing power,  Is  Inadequate,  and  Is  not  condoned 
by  a  provisional  order  made  by  the  trial  court 
for  a  new  trial  which  the  plaintiff  refused  to  ac- 
cept, and  such  order  should  be  reversed  on  ap- 
peal and  a  venire  de  novo  awarded.  Bradwell 
V.  Pittsburgh  ft  W.  B.  Pass.  R.  Co.  189  Pa.  404, 
20  Atl.  1046. 

And  a  verdict  for  the  plaintiff  for  $10  In  an 
action  for  damages  for  injuries  received  by  him 
from  falling  at  night  over  a  pile  of  stones  on 
a  sidewalk,  will  be  set  aalde  as  grossly  Inade- 
quate, and  a  new  trial  granted  on  payment  of 
costs,  unless  an  increase  of  the  amount  is  as- 
sented to,  where  it  appears  that  he  sustained 
severe  bruises  upon  his  mouth  and  face,  and  one 
of  his  teeth  was  knocked  oot  Richards  v.  Sand- 
ford,  2  B.  D.  Smith,  849. 

And  a  verdict  for  $15,  in  an  action  for  dam- 
ages for  injuries  resulting  to  the  plaintiff  from 
a  fall  on  a  sidewalk  rendered  unsafe  by  ice.  Is 
grossly  Inadequate  and  will  be  set  aside,  where 
It  appears  that  as  a  result  of  his  fall  the  plain- 
tiff susuined  a  fracture  of  two  ribs,  suffered 
great  pain  in  his  side  for  some  months,  was 
wholly  disabled  from  labor  for  several  months, 
and  there  was  evidence  tending  to  show  that  a 
weakness  of  the  knees  resulted  from  the  same 
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cause.     Kelly  v.    Rochester,  88  N.  Y.  8.  R.  797. 
15  N.  Y.  Supp.  29. 

And  a  verdict  for  $24.27  in  favor  of  the  plain- 
tiff In  an  action  for  damages  for  personal  In- 
juries caused  by  a  defective  crosswalk,  being 
such  as  entitled  the  defendant  to  recover  cost* 
amounting  to  more  than  the  verdict,  will  be  set 
aside  as  perverse,  and  a  new  trial  ordered,  where 
It  appears  that  his  shoulder  was  very  much  in- 
jured, and  that  he  suffered  much  pain  for  a  con- 
siderable time,  and  was  compelled  to  carry  his 
arm  in  a  sling  for  two  months,  and  was  unable 
to  use  it  as  before  In  his  business.  Whitney  v. 
Milwaukee,  65  Wis.  400,  27  N.  W.  89. 

And  a  verdict  for  $50  in  favor  of  the  plaintiff 
in  an  action  for  an  Injnry  caused  by  the  neglect 
of  a  city  to  keep  a  public  street  in  repair  will  be 
set  aside  as  Inadequate  where  It  appears  that 
the  plaintiff  was  thrown  from  his  horse  by  rea- 
son of  the  defect,  and  suffered  for  several  montha 
from  the  fracture  of  his  collar  bone,  and  that  he 
was  rendered  unable  to  work,  and  had  been  em- 
ployed at  from  $3  to  $5  per  day,  and  that  his 
physical  strength  was  Impaired  and  one  of  hia 
arms  stiffened,  and  that  his  surgeon's  bill  waa 
about  $40.  Bailey  v.  Cincinnati,  1  Handy  (Ohio) 
488. 

Sov  a  verdict  for  $55  in  an  aetlon  for  injuries 
to  person  and  property  is  insnfflclent,  and  will 
be  set  aside  and  a  new  trial  granted,  where  It 
appears  from  the  evidence  that  one  of  the  shafta 
of  the  plaintiff's  wagon  was  broken,  and  that  it 
wis  otherwise  Injured,  and  that  he  was  In  bed 
six  weeks  and  lost  time  In  his  business,  and  paid 
$88  doctor's  bills.  Saperstone  v.  Rochester  R. 
Cow  25  App.  Div.  286,  49  N.  T.  Supp.  486. 

And  a  verdict  for  $100  In  an  action  for  dam- 
ages for  personal  injuries  against  a  railroad 
company  will  be  set  aside  as  inadequate  where  it 
appears  that  the  plaintiff  was  oonsiderabiy 
bruised,  and  his  ankle  was  broken,  and  he  wan 
confined  to  his  bed  for  three  months  and  not 
able  to  work  for  nine  montha,  and  had  to  uaa 
crutches  for  several  months  after  he  left  hln 
bed,  and  suffered  great  pain,  and  was  made  n 
cripple  for  life,  and  incurred  expenses  for  medi- 
cine and  medical  service  amounting  to  $100,  and 
that  his  time  was  worth  $200  per  month.  Ml- 
chalke  v.  Galveston,  H.  ft  8.  A.  R.  Co.  <Tez.  , 
Civ.  App.)  27  8.  W.  164. 

And  a  verdict  for  $108  in  an  action  by  n 
trained  nurse  for  a  personal  injury  will  be  set 
aside  as  omitting  some  of  the  heads  of  damage* 
which  should  have  been  considered,  where  It  ap- 
i}ears  that  she  was  earning  from  $20  to  $25  a 
week,  and  that  her  leg  was  broken  and  she  wen 
rendered  unable  to  work  for  many  weeka,  and 
that  ahe  incurred  a  doctor's  bill  of  $108.  Brown 
V.  Foster,  1  App.  Dlv.  578,  87  N.  Y.  Supp.  502. 

So,  a  verdict  for  $125  In  an  aetlon  for  n 
penKwal  injury  la  inadequate,  and  will  be  set 
aside  and  a  new  trial  granted  where  it  appear* 
that  previoua  to  the  injury  the  plaintiff  had 
been  earning  $4.50  per  day,  and  was  prettj 
constantly  at  work,  and  that  by  reason  of  tba 
injury  he  was  confined  to  his  bed  and  oonch 
for  eight  weeks  and  to  the  honse  about  three 
montha,  and  that  since  the  injnry  he  had  been 
unable  to  work  as  well  as  usual,  and  that  his 
doctor's  bill  was  $500.  Lough  v.  Romalne,  4 
Jones  ft  8.  882. 

And  where  the  plalntilTs  toes  were  crushed 
in  a  railway  accident  and  the  great  toe  had  to 
be  amputated,  and  two  others  were  badly  lacer- 
ated, and  one  of  them  permanently  Injured,  and 
lameness  caused  which  was  likely  to  be  perma- 
nent, and  he  was  under  surgical  treatment  for 
four  or  five  w«eks  and  experienced  considerable 
pain  and  suffering,  a  verdict  for  $250  shoold  ba 
set  aside  as  inadequate  and  disproportionate  to 
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the  natnre  of  the  Injvry,  and  a  new  trial 
(ranted.  Henderson  y.  St.  Paul  ft  D.  B.  Co.  62 
Minn.  470,  55  N.  W.  53. 

And  a  yerdlct  for  $400  In  an  action  for  dam- 
%g»  reanlting  from  negligence  la  Inadequate  and 
will  not  be  permitted  to  atand,  wliere  It  appears 
that  the  plaintiff  received  Injuries  most  serious 
In  their  character,  from  which  she  suffered 
freatly  for  three  years  and  until  the  time  of 
the  trial,  and  which  were  probably  permanent 
■nd  might  shorten  her  life,  and  which  rendered 
her  unable  to  discharge  her  domestic  duties, 
which  inability  would  probably  be  permanent, 
mats  y.  Cohoes^  8  Abb.  N.  C.  802. 

So,  a  Terdlct  for  |500  in  an  action  for  dam- 
ages for  personal  injury  due  to  alleged  negli- 
gence will  be  set  sside  as  totally  Inadequate  and 
a  new  trial  granted,  where  the  Injuries  resulted 
In  shortening  one  of  the  legs  of  the  plaintiff 
and  making  It  impossible  for  him  to  endure 
beayy  work  requiring  him  to  remain  on  his 
feet,  and  he  had  been  getting  |2  a  day,  and  was 
kept  oat  of  employment  up  to  the  time  of  the 
trial,  and  had  undergone  expenditures  aggre- 
gating nearly  $400.  Morrissey  y.  Westchester 
Electrie  B.  Co.  80  App.  Dlv.  424,  62  N.  Y.  Supp. 
045. 

And  a  verdict  for  $700  in  an  action  for  dam- 
ages for  a  personal  injury  will  be  set  aside  on 
the  ground  that  the  Jury  must  have  overlooked 
some  of  the  elements  of  the  plaintiff's  claims 
entltMng  him  to  damages,  where  It  appears  that 
he  was  a  physician  having  a  large  practice, 
and  it  WAS  anticipated  that  the  Injury  would  be 
permanent,  and  there  was  evidence  tending  to 
Show  a  falling  off  of  his  professional  earnings 
dnring  the  half  year  following  the  injury  of  up- 
ward* of  $8,000.  Church  v.  Ottawa,  25  Ont 
Bep.  208. 

And  a  verdict  for  $1,000  for  the  plaintiff  in 
sn  action  for  personal  injuries  due  to  negli- 
gence is  totally  inadequate,  where,  previous  to 
the  Injury,  she  was  a  healthy  young  woman  de- 
pending upon  her  own  labor  for  her  livelihood, 
and  she  suffered  greatly  from  the  Injury,  and 
was  rendered  unable  to  walk,  sit  erect,  or  rise 
In  bed«  sfven  upon  her  elbow,  sod  was  perma- 
nently and  totally  deprived  of  her  ability  to  earn 
a  livelihood,  and  her  expenses  on  account  of 
her  Injury  amounted  to  $8,000  besides  her  loss 
of  earnings  of  $4  per  week  for  three  years. 
Smith  T.  DIttman,  16  Daly,  427,  11  N.  Y.  Sopp. 
760. 

And  the  Jury  In  an  action  for  personal  In- 
juries will  not  be  deemed  to  have  taken  into 
consideration  all  of  the  elements  of  damages 
wbldi  ought  to  hsTB  been  taken  Into  account 
bi  finding  a  verdict  for  £7,000,  where  It  appears 
that  the  plaintiff  w«s  a  man  of  middle  age  and 
of  robust  health,  and  his  health  was  Irreparably 
injured  to  such  a  degree  ss  to  render  life  a  bur- 
den and  a  source  of  misery,  and  that  he  had  un- 
dergone great  pain  and  would  probably  never 
recover,  and  that  the  expenses  incurred  had  al- 
ready amounted  to  £1,000,  and  that  medical  at- 
tendance was  still  necessary  and  likely  to  be 
for  a  long  time,  and  that  he  wss  making  an  in- 
come of  £5,000  a  year,  the  amount  of  which 
had  been  entirely  lost  for  sixteen  months  since 
the  accident.  Phillips  v.  South  Western  R.  Co. 
L.  R.  4  Q.  B.  Dlv.  406.  40  L.  T.  N.  S.  818,  27 
Week.  Bep.  707,  48  L.  J.  Q.  B.  N.  S.  608. 

In  McGowan  v.  Interstate  Consol.  Street  B. 
Co.  20  B.  I.  264,  88  Atl.  407,  however,  it  wss 
held  that  a  verdict  for  $5,000  In  an  action  for 
damages  for  personal  Injuries  sustained  through 
oegligenee  will  not  be  set  aside  as  inadequate, 
though  the  evidence  showv  a  very  serious,  and 
probably  permanent,  injury. 

And  in  The  William  Branfoot  8  U.  8.  App. 
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120,  52  Fed.  Bep.  800.  8  C.  C.  A.  155.  an  award 
of  $2^286  to  the  llbellant  in  a  libel  against  a 
ateamahlp  for  damages  for  personal  Injuries  was 
held  Bufflclent  on  appeal  from  the  award.  It  ap- 
pearing that  he  was  a  atevedore'a  laborer  be- 
tween twenty-five  and  thirty  yeara  old,  earning 
$375  per  year,  and  that  the  Injury  necessitated 
the  amputation  of  his  leg  below  the  knee. 

And  a  verdict  for  $1,100  in  an  action  for  dam- 
ages for  personal  injuries  to  the  plaintiff,  re- 
sulting in  the  loss  of  her  right  leg  below  the 
knee,  will  not  be  set  aalde  and  a  new  trial 
granted  aolely  on  the  ground  that  the  damages 
are  inadequate.  Berry  v.  Lake  Erie  ft  W.  B.  Co. 
72  Fed.  Bep.  488. 

Nor  Is  a  verdict  for  $1,000  in  an  action  for 
damages  for  peraonal  Injuries  so  inadequate  as 
to  require  the  court  to  set  it  aside,  though  It 
appears  that  some  of  the  plaintiff's  ribs  were 
fractured  and  one  of  her  hips  injured,  perhaps 
permanently,  and  that  she  was  laid  up  for  sev 
eral  weeks  and  her  health  seemed  impaired,  and 
that  three  years  afterwards  at  the  time  of  the 
trial  lAie  was  still  somewhat  lame,  and  com- 
plained of  pain.  McDermott  v.  Chicago  ft  N. 
W.  B.  Co.  85  Wis.  102,  55  N.  W.  170. 

And  refusal  of  the  trial  Judge  to  set  aside  a 
verdict  for  $100  In  an  action  for  damages  for 
personal  injuries  on  the  ground  of  Inadequacy 
as  the  result  of  paaslon,  prejudice,  or  partial* 
ity,  will  not  be  reveraed  on  appeal  though  the 
plaintiff  received  a  compound  fracture  of  the 
leg  and  Injuries  to  his  back  and  head.  Dowd  v. 
Westlnghouse  Air  Brake  Co.  132  Mo.  570,  84 
S.  W.  408. 

And  a  verdict  for  the  plaintiff  for  $80  In  an 
action  for  negligent  injury  will  be  allowed  to 
stand,  though  the  plaintiff  claimed  to  have  been 
kept  from  his  business  two  months  at  a  loss  of 
$50  per  day,  and  that  he  paid  a  physician's  bill 
of  $160,  where  there  was  some  contradiction  in 
the  evidence,  so  that  the  Jury  may  have  believed 
that  the  nature  and  extent  of  the  Injury  were 
exaggerated  by  the  witness,  and  that  It  was  In 
fact  too  light  and  too  trivial  to  render  neceasary 
either  his  absence  from  his  ordinary  business  or 
the  protracted  employment  of  medical  assist 
ance.     Brooks  v.  Ludin,  1  N.  Y.  Supp.  888. 

So,  merely  nominal  damages  of  Is.  in  favor 
of  the  plaintiff  In  an  action  for  a  personal  in- 
Jury  will  not  be  set  aside  as  inadequate  where 
there  was  nothing  Improper  in  the  conduct  of 
the  Jury,  and  the  plaintiff  was  not  much  hurt, 
and  was  at  the  time  of  the  trial  as  good  a  man 
as  ever.     Howard  v.  Barnard,  11  C.  B.  653. 

And  a  verdict  for  the  plaintiff  for  $1,  in  an 
action  for  Injuries  alleged  to  have  be^  caused 
by  the  plalntilTs  being  pushed  from  the  defend- 
ants train  while  in  motion,  will  not  be  regarded 
as  being  so  small  as  to  show  prejudice  on  the 
part  of  the  Jury,  where  it  appears  by  the  evi- 
dence that  It  happened  about  10  or  11  o'clock 
at  night,  and  that  the  plaintiff  walked  to  his 
home  and  retired  to  his  bed  where  he  remained 
until  morning,  without  calling  attention  to  the 
fact  that  he  had  been  hurt,  and  was  seen  walk- 
ing at)out  town  as  usual  the  next  morning  with 
a  small  plaster  on  his  face,  though  his  testi- 
mony that  he  received  severe  bruises  and  had 
experienced  much  suffering,  and  that  his  capac- 
ity for  labor  had  been  much  impaired,  was  cor- 
roborated by  his  wife.  Allison  v.  Gulf,  C.  ft  S. 
F.  B.  Co.  (Tex.  Civ.  App.)  20  S.  W.  425. 

A  new  trial  cannot  be  granted  In  an  action 
for  a  personal  injury  under  Iowa  Code,  |  2830, 
on  account  of  the  smallness  of  the  damages, 
where  no  proof  was  made  on  the  trial  of  any 
actual  pecuniary  damage  sustained.  Kinser  v. 
Soap  Creek  Coal  Co.  85  Iowa.  26.  51  N.  W. 
1151. 
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1  Btaiuionf  provltloiM  m  to  •mollnett  of  dam- 
aget  for  poraonal  infttry. 

Iowa,  and  perhaps  other  atates,  have  proTlded 
bj  statute  that  a  new  trla]  shall  not  be  granted 
on  account  of  the  smallness  of  the  damages, 
In  an  action  for  Injury  to  the  person  or  reputa- 
tion, where  the  damages  equal  the  actual  pecun- 
iary Injury  sustained. 

It  may  properly  be  inferred  from  this  prorl- 
slon  that  a  new  trial  may  be  granted  when  the 
damages  found  by  the  Jury  are  less  than  the 
actual  pecuniary  damages  sustained.  Klnser  ▼. 
Soap  Creek  Coal  Co.  86  Iowa,  26,  61  N.  W. 
1151. 

But  it  Is  not  to  be  Inferred  that  courts  are  re- 
quired to  grant  new  trials  where  the  damages 
do  not  equal  such  Injury.  Hubbard  v.  Mason 
City.  64  Iowa.  246,  20  N.  W.  172. 

So,  a  number  of  the  other  states  have  pro- 
Tided  by  statute  that  a  new  trial  shall  not  b* 
granted  on  account  of  the  smallness  of  the  dam- 
ages In  an  action  for  an  injury  done  to  the  per- 
son or  reputation,  nor  in  any  other  action  where 
the  damages  shall  equal  the  pecuniary  injury 
sustained. 

The  rule  adopted  by  this  provision  follows 
the  common  law.  Jesse  v.  Shuck,  11  Ky.  L. 
Rep.  463,.  12  8.  W.  304. 

Axi6  a  new  trial  will  not  be  granted  In  an 
action  for  injury  to  the  person  or  reputation  be- 
cause of  the  smallness  of  the  damages  assessed 
by  tlie  Jury  whether  they  equal  the  pecuniary 
Injury  or  not,  but  may  be  granted  in  other  ac- 
tions where  the  damages  do  not  equal  the  pecun- 
iary injury.     Sharpe  t.  O'Brien,  80  Ind.  601. 

The  statute  prohibits  the  court  from  granting 
a  new  trial  on  account  of  the  smalln^s  of  the 
damages  in  case  the  damages  assessed  by  the 
Jury  equal  the  pecuniary  loss,  the  words  **nor 
in  any  other  action  where  the  damages  shall 
equal  the  pecuniary  Injury  sustained*'  qualify- 
ing all  the  rest  of  the  section.  Sullivan  v.  Wil- 
son, 15  Ind.  246. 

And  *  it  does  not  require  that  the  damages 
must  be  equal  to  the  actual  pecuniary  injury 
in  an  action  for  damages  for  an  injury  to  the 
person  or  reputation,  and  a  verdict  for  assault 
and  battery  will  not  be  set  aside  and  a  Jiew  trial 
ordered  on  account  of  the  smallness  of  the  dam- 
ages.    Shoff  V.  Wells,  1  Neb.  168. 

And  an  action  brought  by  the  administrator 
of  a  minor  to  recover  damages  for  causing  the 
minor's  death  is  an  action  for  a  personal  in- 
jury within  th«  meaning  thereof.  Qentile  v. 
Cincinnati  Street  B.  Co.  4  Ohio  N.  P.  0. 

But  while  it  applies  to  actions  for  assault, 
libel,  slander,  and  false  imprisonment,  it  does 
not  extend  to  those  cases  in  which  the  action  is 
technically  founded  In  tort,  but  the  damages 
are  to  be  measured  by  the  amount  of  the  actual 
expenses  the  party  has  Incurred,  the  loss  of  his 
time,  the  duration  of  his  disability,  and  other 
circumstances  that  can  be  estimated  in  a  large 
measure  by  ordinary  computation.  Bailey  v. 
Cincinnati,  1  Handy  (Ohio)  438. 

And  it  does  not  apply  as  to  special  damages 
when  they  are  pleaded  and  proved  in  such  a 
case ;  and  where  the  verdict  is  such  as  to  show 
plainly  that  as  to  them  both  the  proof  and  tlie 
law  as  contained  in  the  instructions  have  been 
disregarded  by  the  Jury,  a  new  trial  should  be 
granted.  Jesse  v.  Shuck,  11  Ky.  L.  Rep.  463, 
12  S.  W.  804. 

Nor  does  it  apply  to  the  assessment  of  the 
actual  pecuniary  damages  resulting  directly 
from  the  wrong,  and  when  the  damages  can  be 
measured  and  the  injury  Is  such  as  to  demon- 
strate that  as  to  the  damages  the  proof  and  the 
law  of  the  case  were  disregarded,  a  new  trial 
ought  to  be  granted.  Bay  v.  Jeffries,  86  Ky. 
47  L.  R.  A. 


867,  6  8.  W.  867 ;  Taylor  v.  Howser,  12  Bash. 
46S. 

But  while  such  provision  does  not  prevent  the 
granting  of  a  new  trial  for  inadequate  damages 
in  a  case  where  the  damage  may  be  arrived  at 
by  ordinary  computation,  and  the  inadequacy 
of  the  verdict  ascertained  by  mathematical  de- 
monstration, as  in  case  of  damages  consisting 
of  loss  of  time,  of  wages,  expenditures  Incurred, 
loss  of  business,  etc..  It  will  not  be  granted 
where  there  was  no  loss  of  health  or  permanent 
Injury,  and  the  plaintiff  was  a  minor  living 
with  her  mother,  and  was  therefore  neither  en- 
titled to  her  earnings  nor  responsible  for  her 
doctors'  bills  or  other  expenses  or  losses  that 
may  have  resulted  from  her  Injuries.  Land- 
neler  v.  Cincinnati  Street  B.  Co.  4  Ohio  Dec 
266. 

And  such  a  provision  Is  not  to  be  read  In  con- 
nection with  and  as  a  proviso  to  another  stat- 
nte  giving  a  right  of  action  for  the  unlawful 
killing  of  a  person,  and  is  not  therefore  a  rule 
of  property  binding  on  the  Federal  courts  In  an 
action  under  the  latter  section  so  as  to  prevent 
It  from  setting  aside  a  verdict  in  such  an  action 
as  inadequate.  Hughey  v.  Sullivan,  80  Fed. 
Bep.  72. 

y.  Bffwt  of  uncertainty  as  to  oauao  of  infvry. 

Uncertainty  as  to  the  cause  of  the  Injury  suf- 
fered, and  as  to  the  defendant's  responsibility 
for  It,  and  as  to  whether  or  not  the  plaintiff 
might  not  be  equally  to  blame,  appears  to  have 
been  made  a  subject  of  consideration  on  the 
question  of  setting  aside  a  verdict  for  Inade- 
quacy, as  going  to  sustalp  the  verdict. 

Thus,  a  verdict  for  the  plaintiff  in  an  action 
to  recover  damages  for  Injury  to  property  will 
not  be  set  aside  for  Inadequacy  where  the  causa 
of  the  injury  was  a  matter  of  conjecture  be- 
cause it  wss  not  as  large  as  It  probably  would 
have  been  had  the  cause  of  Injury  been  fully 
proved.  Benson  v.  Burlington  ft  M.  Biver  B. 
Co.  18  Neb.  660,  26  N.  W.  467. 

And  a  verdict  for  nominal  damages  only,  in 
an  action  for  damages  for  overflowing  lands  of 
the  plaintiff,  will  not  be  set  aside  where  the 
Jury  had  reason  to  believe  from  the  evidence 
that  some  part  of  the  injury  complained  of  waa 
occasioned  by  an  unlawful  act  of  the  defendant 
but  that  the  damages  resulting  from  such  act 
bore  no  appreciable  proportion  to  those  actually 
sustained  by  the  plaintiff  and  resulting  from 
other  causes.  Phillips  v.  Phillips,  34  N.  J.  L. 
208. 

Nor  will  a  verdict  for  twenty-flTe  cents  la 
favor  of  the  plaintiff.  In  an  action  for  damages 
to  grain  destroyed  by  hogs,  be  set  aalde  as  in- 
adequate where  it  appears  that  the  injury  was 
not  all  committed  by  the  defendant's  hogs,  and 
there  is  nothing  to  show  the  comparative 
amount  of  damage  committed  by  them,  or  the 
whole  number  of  hogs  committing  the  Injury. 
Blanchard  v.  Loges,  11  Neb.  460,  0  N.  W.  668. 

So,  a  verdict  for  the  plaintiff  In  an  action 
for  damages  to  his  pasture  because  of  failure 
of  a  railroad  company  to  erect  proper  cattle- 
guards,  for  a  less  amount  than  the  estimates 
given  by  the  witnesses  by  several  hundred  dol- 
lars, will  not  be  set  ast.de  where  the  evidence 
was  confused  and  uncertain,  and  In  such  a  shape 
as  to  render  it  impossible  to  determine  accur- 
ately how  much  of  the  damages  was  caused  by 
stock  going  in  on  the  right  of  way  of  the  rati- 
road,  and  how  much  was  caused  by  stock  goint 
In  at  other  places.  Chicago,  B.  I.  &  T.  B.  Co.  v. 
Yarbrough  (Tex.  Civ.  App.)  36  S.  W.  422. 

And  a  verdict  for  $167  in  an  action  for  dam- 
ages for  personal  Injuries  will  not  be  set  aside 
as   Inadequate   where   the   testimony   tends   to 
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■how  that  the  plaintiff  wai  to  some  extent  an 
InTalkl  befotre  she  waa  Injured,  and  that  the 
pabi  and  dlsabllltj  she  had  suffered  slhce 
should  In  part  at  least  be  attributed  to  prerlous 
ill  health.  Roblnsan  v.  Wanpaca,  77  Wis.  644, 
46  N.  W.  800. 

And  a  verdict  for  the  plaintiff  for  $700  In  an 
action  for  a  personal  Injury  to  a  child  not  quite 
two  months  old,  alleged  to  have  caused  her  to 
become  deaf  and  dumb,  will  not  be  set  aside  as 
Inadequate  where  her  parents  were  both  mutes, 
and  the  testimony  was  voluminous  snd  conflict- 
ing, consisting  largely  of  that  of  experts,  and 
there  was  a  conflict  as  to  whether  the  Injury 
caused  her  condition,  or  as  to  whether  It  was 
hereditary.     Davis  v.  Central  R.  Co.  60  Oa.  820. 

So,  a  verdict  for  the  plaintiff  In  an  action 
to  recover  for  a  year's  service  for  a  sum  less 
than  full  wages  will  not  be  disturbed  where 
there  was  proof  of  misconduct,  but  that  the 
plaintiff  was  not  discharged,  and  It  does  not  ap- 
pear for  what  length  of  time  of  service  the  ver- 
dict had  been  given,  as  the  jury  may  have  taken 
the  misconduct  Into  the  estimate  under  the 
quantum  meruit.  Scott  v.  Baldwlcke,  2  Mill, 
const.  410. 

And  a  new  trial  on  writ  of  Inquiry  on  a  cove- 
nant to  pay  a  certain  sum,  and  a  grant  that 
upon  default  It  should  be  lawful  for  the  cove- 
nantee to  enter  and  take  proflta,  will  not  be 
granted  because  the  damages  are  too  small, 
where  entry  and  taking  profits  are  pleaded,  un- 
less there  was  some  trick  or  contrivance  In  the 
case.     Anonymous,  2  Salk.  647. 

And  a  new  trial  will  not  be  granted  on  the 
ground  that  the  small  amount  of  damages  shows 
that  the  jury  must  have  come  to  a  compromise. 
In  an  action  against  the  defendant  for  excavat- 
ing under  his  own  house  and  removing  his  own 
soil,  whereby  the  plaintiff's  house  was  deprived 
of  support  and  sank,  unless  from  the  circum- 
stances of  the  case  it  Is  evident  that  there  was 
a  total  refusal  on  the  part  of  the  jurors  to  dis- 
charge their  duty,  and  the  verdict  Is  necessar- 
ily wholly  Inconsistent,  and  It  will  be  sustained 
where  there  was  some  color  for  the  view  that 
some  of  the  injury  might  have  arisen  from  the 
plaintiff's  house  being  built  upon  a  foundation 
that  gave  way.  Richards  v.  Rose,  24  Bng.  L. 
k  Eq.  406,  0  Bxeh.  218,  28  L.  J.  Bxch.  N.  8.  8, 

17  Jur.  1086,  2  C.  L.  Rep.  811. 

So,  a  nominal  verdict  for  the  plaintiff  In  an 
action  against  a  bailee  for  Injury  to  and  de- 
struction of  goods  win  not  be  set  aside  on  the 
ground  that  the  damage  must  have  been  more, 
or  there  was  no  cause  of  action,  where  It  is 
possible  to  reconcile  the  verdict  as  the  resfllt 
of  an  opinion  that  although  the  negligence  or 
misconduct  of  the  plaintiff  had  not  occasioned 
the  Injury,  it  had  in  some  way  contributed  to 
It.  Mostyn  v.  Coles,  7  Hurlst.  &  N.  872,  81  L. 
J.  Exch.  N.  8.  151,  10  Week.  Rep.  855. 

And  a  new  trial  will  not  be  granted  on  the 
ground  that  the  verdict  was  perverse.  In  an  ac- 
tion for  negligently  driving  against  and  killing 
the  plaintiff's  horse  proved  to  be  worth  £30,  be- 
canse  the  jury  gave  a  verdict  for  only  £16, 
though  the  court  was  of  the  opinion  that  the 
damages  were  too  small,  where  there  was  strong 
evidence  to  negative  negligence  on  the  part  of 
the  defendant,  and  some  evidence  of  negligence 
on  the  part  of  the  plaintiff.     Hawkins  v.  Alder, 

18  C.  B.  640. 

So,  In  Flanders  v.  Heath,  27  Ga.  868,  the 
cnort  refused  to  set  aside  a  verdict  for  the  plain- 
tiff for  $60  In  an  action  for  personal  Injuries 
received  by  being  run  over  by  a  dray,  where 
there  was  evidence  of  negligence  on  the  part  of 
the  plaintiff,  upon  the  theory  that  where  both 
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parties  were  In  fault  but  small  damages  should 
be  awarded. 

In  Wilson  V.  Hicks,  26  L.  J.  Exch.  N.  8.  242. 
however,  which  was  an  action  on  a  charter  par- 
ty for  not  loading  a  cargo,  the  captain  of  the 
vessel  having  been  directed  to  go  to  a  desig- 
nated place,  but  as  no  cargo  could  be  obtained 
there,  he  was  requested  to  go  back  to  the  place 
he  came  from  or  elsewhere  with  the  hope  of  ob- 
taining a  cargo,  which  he  declined  to  do,  and 
remained  inactive  until  the  time  for  loading 
had  elapsed,  the  amount  of  freight  lost  being 
£2,760,  a  verdict  for  £600  was  set  aside  as  too 
low,  notwithstanding  a  direction  to  the  Jury 
that  if  they  deemed  the  master's  conduct  on* 
reasonable  they  might  diminish  the  damages  on 
that  account  on  the  theory  that  the  jury  had 
acted  unreasonsbly  and  arbitrarily. 

And  a  verdict  for  one  dollar  In  an  action 
for  damages  for  an  alleged  nuisance  will  t^  set 
aside  as  not  supported  by  the  evidence,  where  It 
appears  that  the  plaintiffs  were  largely  and  seri- 
ously damaged  by  water  flowing  on  to  and  over 
their  land,  and  that  a  large  part  of  the  water 
was  caused  to  flow  there  by  the  acts  of  the  de- 
fendants, though  a  part  of  the  flow  was  otber> 
wise  caused,  where  there  was  nothing  to  war- 
rant a  finding  that  all  of  the  damage  was  done 
by  the  water  coming  from  the  other  source. 
Learned  v.  Castle,  78  Cal.  464,  21  Pac.  11,  18 
Pac.  672. 

YI.  Who  entitled  to  relief. 

As  a  general  rule,  where  the  jury  gives  the 
plaintiff  less  than  he  Is  entitled  to  recover 
upon  the  finding  of  the  Issues,  It  is  an  error  of 
which  the  plaintiff  alone  can  complain,  and  It 
he  submits  to  the  verdict,  the  defendant  cannot 
be  heard  to  Insist  that  it  shall  be  set  aside  be- 
cause it  is  unjust  to  the  plaintiff.  Wolf  v. 
Goodhue  F.  Ins.  Co.  48  Darb.  400;  Lambertj 
V.  Roberts,  81  N.  T.  8.  R.  148,  0  N.  Y.  Supp. 
607. 

And  a  verdict  in  an  action  for  damages  In 
favor  of  the  plaintiff  will  not  be  set  aside  at  the 
Instance  of  the  defendant  because  It  was  for 
one  half  of  the  amount  that  the  plaintiff  claimed 
was  due  him,  though  the  evidence  as  to  the 
amount  due  was  uncontradicted.  Alderman  v. 
Cox,  74  Mo.  78. 

A  party  against  whom  a  verdict  is  rendered 
Is  not  entitled  to  a  new  trial  upon  the  ground 
that  the  other  party  ought  to  have  recovered 
more  or  nothing.  Wright  v.  Griffey,  44  111. 
App.  116. 

And  a  new  trial  will  not  be  granted  at  the 
Instance  of  the  defendant  where  the  plaintiff 
recovered  apparently  less,  rather  than  more, 
than  the  evidence  warranted.  Smith  v.  Lee» 
82  Ga.  674,  10  8.  B.  201. 

And  a  verdict  in  an  action  upon  an  Insurance 
policy  In  which  it  was  claimed  that  the  insured 
set  fire  to  the  property  himself,  and  that  he 
was  guilty  of  fraud  and  perjury  in  preparing 
the  preliminary  proofs,  will  not  be  set  aside  on 
motion  of  the  defendant  t>ecause  It  is  for  less 
than  the  amount  of  the  policy,  upon  the  theory 
that  the  fact  that  it  was  less  furnishes  evidence 
that  he  was  guilty  of  the  fraud  and  perjury  al- 
leged, where  the  motion  for  a  new  trial  virtually 
concedes  that  if  the  verdict  had  been  for  the 
whole  amount  insured  it  oould  not  be  disturbed. 
Wolf  V.  Goodhue  F.  Ins.  Co.  43  Barb.  400. 

And  the  allowance  of  a  counterclaim  asserted 
by  the  defendant  where  the  court  had  withdrawn 
it  from  the  consideration  of  the  jury  is  not  a 
ground  for  a  new  trial  on  motion  of  the  defend- 
ant ;  the  plaintiff  Is  the  only  one  who  can  com- 
plain.    Wood  V.  Belden,  64  N.  Y.  668. 

It  has  been  held,  howewr,  that  a  Tsrdl^  far 
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a  mach  len  1111x1,  In  an  action  on  contract  in 
which  the  plaintiff  waa  entitled  to  recover  hla 
whole  claim  or  nothing,  will  be  deemed  to  ahow 
that  the  Jury,  In  determining  the  caae.  either 
wholly  ddaregarded  the  evidence,  or  misappre- 
hended Ita  effect,  or  overlooked  aome  Important 
fact,  or  neceaaarlly  found  aome  fact  In  favor  of 
defendant,  which  la  wholly  Inconalatent  with  a 
verdict  for  any  amount  In  favor  of  the  plain- 
tiff, and  may  therefore  be  aet  aalde,  even  on 
motion  of  the  defendant  Powera  v.  Gouraud, 
19  Mlac.  268,  44  N.  T.  Supp.  249. 

But  the  defendant  cannot  con»plaln  becauae 
the  plaintiff  did  not  recover  agalnat  him  aa  large 
a  verdict  aa  he  waa  entitled  to  onleaa  tne 
amount  of  the  verdict  ahowa  that  the  Jury  In  de- 
termining the  caae  either  wholly  disregarded 
the  evidence,  or  mlaapprehended  Ita  effect,  or 
overlooked  sonM  Important  fact,  or  must  have 
necessarily  found  aome  Hact  In  favor  of  the  de- 
fendant whldi  la  wholly  Inconalatent  with  a  ver- 
dict for  any  amount  In  favor  of  the  plaintiff; 
and  a  verdict  for  the  plaintiff  will  not  be  aet 
aalde  on  such  an  application  upon  the  ground 
that  If  plaintiff  waa  entitled  to  recover  at  all 
he  ahould  have  recovered  more,  whore  a  coun- 
terclaim waa  pleaded  and  evidence  given  to 
aapport  it,  and  the  Jury  waa  charged  that  If 
they  should  And  In  favor  of  the  plaintiff  on  auch 
pleading  they  ahould  deduct  the  amount  they 
found  him  entitled  to  from  the  amount  which 
the  plaintiff  would  otherwise  be  entitled  to. 
Barton  v.  Bloom,  1  Jones  ft  8.  116. 

So,  the  court  possesses  the  power  at  common 
law  to  grant  a  new  trial  oo  Ita  own  motion, 
and  the  power  Is  not  limited  to  caaea  where  the 
error  la  that  of  the  court,  or  where  there  Is 
mlscoDduct  of  the  Jury,  but  extends  to  an  award 
of  Insufficient  damages  In  an  action  for  personal 
Injury.  Fort  Wayne  ft  B.  I.  R.  Co.  v.  Wayne 
Circuit  Judge,  110  Mich.  178,  68  N.  W.  115. 

A  plaintiff  not  entitled  to  recover  at  all,  how- 
ever, cannot  have  a  verdict  In  hla  favor  set 
aalde  because  the  damagea  are  Inadequate. 
0*Malley  v.  Chicago  City  R.  Co.  83  111.  App. 
S04,  SO  III.  App.  309.;  liOvett  ▼.  Chicago,  36  111. 
App.  670;  Hubbard  v.  Mason  City,  64  Iowa, 
246,  20  N.  W.  172 ;  Gray  v.  Second  Ave.  R.  Co. 
66  N.  T.  661. 

And  a  Judgment  to  which  the  plaintiff  was 
not  entitled  will  be  affirmed  on  appeal  taken  on 
the  ground  that  the  damages  were  Inadequate 
where  the  defendant  entered  no  motion  for  a 
new  trial.  O'Malley  v.  Chicago  City  B.  Co.  80 
III.  App.  800. 

But  In  Galther  t.  Kansas  City,  etc,  R.  Co. 
27  Fed.  Rep.  646,  a  verdict  for  $260*  for  the 
plaintiff  In  an  action  for  a  personal  Injury 
caused  by  negligence,  though  accepted  by  the 
defendant,  was  set  aalde  on  motion  of  the  plain- 
tiff made  upon  the  ground  that  it  was  Inade- 
quate, where  the  case  was  such  that  If  the  de- 
fendant had  asked  a  new  trial  the  court  would 
have  granted  It  on  the  ground  that  the  verdict 
waa  given  to  the  plaintiff  merely  through  aym- 
pathy  for  a  poor  man. 

A  new  trial  will  not  be  granted  In  an  action 
by  a  father  for  the  death  of  his  minor  child  al- 
leged to  have  been  cauaed  by  negligence  on  ac- 
count of  the  smallneaa  of  the  damagea,  where.  If 
the  child  had  lived  and  brought  the  action,  he 
would  not  have  been  entitled  to  a  new  trial  on 
that  ground,  aa  the  father,  under  Ind.  Code, 
I  784,  stands  In  the  place  of  the  child  as  to  the 
right  of  action.     Gann  v.  Worman,  69  Ind.  468. 

See  also  Rafferty  v.  Missouri  P.  R.  Co.  15 
Mo.  App.  669,  infra,  lY.  e,  2. 

VII.  Matter§  of  procedure. 

An  appllcatkm  to  set  aalde  a  verdict  on  the 
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ground  of  Inadequacy  may  be  properly  made  to 
the  judge  who  tried  the  cause.  Plats  v.  Co- 
hoes,  8  Abb.  N.  C.  392. 

And  the  trial  judge  may  entertain  a  motion 
for  a  new  trial  on  the  ground  of  Inadequacy  of 
the  verdict  upon  his  minutes,  and  need  uot  com- 
pel the  plaintiff  to  take  the  more  formal  pro- 
ceeding of  moving  at  special  term  upon  a  caae 
made  at  the  flrat  Instance  for  that  purpose. 
McDonald  v.  Walter,  40  N.  Y.  651;  McKeever 
V.  Weyer,  11  N.  Y.  Week.  Dig.  268 ;  Bmmona  v. 
Sheldon,  26  Wis.  648. 

McDonald  v.  Walter,  40  N.  Y.  661,  aupra,  ap- 
parently overrules  Moore  v.  Wood,  19  llow.  Pr. 
406,  holding  that  N.  Y.  Code,  |  264,  doea 
not  permit  a  motion  for  a  new  trial  upon  the 
ground  that  the  damagea  were  inadequate  to  be 
heard  upon  the  justice's  minutes,  the  only  rem- 
edy of  the  plaintiff  in  auch  a  caae  being  by  a 
motion  for  a  new  trial  upon  a  caae. 

But  a  motion  for  a  new  trial  for  Inadequacy 
of  damagea  muat  be  made  either  at  apeclal  term 
or  upon  the  minutes,  the  proceeding  to  obtain 
a  new  trial  being  analogoua  to  that  to  obtain 
one  for  exceaalve  damages.  Cari>enter  v.  Beare. 
4  Hun.  609. 

And  where  a  party  In  whoae  favor  a  verdict 
waa  rendered  depends  upon  the  circumatance 
that  It  waa  too  email,  he  may  rely  upon  the 
ground  that  the  verdict  was  not  auatatned  by 
the  evidence  on  a  motion  for  a  new  trial.  Ben- 
nett V.  Hobro,  72  Cal.  17%,  18  Pac.  478;  Du 
Bruts  V.  Jessup.  64  Cal.  118 ;  Emmons  v.  Shel- 
don, 26  Wla.  048;  Gartner  v.  Saxon,  19  R.  I. 
461,  86  Atl.  1182. 

And  the  ground  on  which  the  oourta  set  pside 
verdicts  and  grant  new  trials  for  the  reason 
that  the  damagea  are  Inadequate  under  stat- 
utea  similar  to  the  Minneaota  act  la  that  such 
verdicts  should  be  treated  aa  not  aupported  or 
Justified  by  the  evidence.  Henderson  v.  St.  Paul 
ft  D.  R.  Co.  62  Minn.  479,  66  N.  W.  63. 

It  haa  been  held,  however,  that  passion  or 
prejudice  of  a  Jury  exhibited  by  the  rendition  of 
a  verdict  for  Inaufflclent  damage  la  not  proper 
aa  an  Independent  ground  for  setting  aside  a 
verdict,  where  the  whole  matter  Is  statutory, 
and  there  la  no  provlalon  authorizing  the  set- 
ting aalde  of  a  finding  on  that  ground.  Ben- 
jamin V.  Stewart,  61  Cal.  60i. 

And  that  the  rendition  of  a  judgment  for  a 
amaller  amount  than  that  to  which  the  aucceas- 
ful  party  appears  from  the  evidence  to  be  en- 
titled does  not  go  to  the  question  of  the  suffi- 
ciency of  the  verdict  upon  a  motion  for  a  venire 
de  novo.  Paxton  v.  VInoennes  Mfg.  Co.  20 
Ind.  App.  263,  60  N.  B.  688. 

And  In  Moore  v.  Wood,  19  How.  Pr.  406,  It 
waa  held  that  a  verdict  upon  Insufficient  evi- 
dence meana  a  verdict  for  a  party  upon  evidence 
tnaufficlent  to  eatabllsh  his  right  to  recover,  and 
which  therefore  ought  not  to  stand ;  and  a  party 
cannot  move  to  set  aside  a  verdict  In  his  own 
favor  because  of  Inadequacy  on  the  ground  that 
the  evidence  waa  Inanfficlent  to  austaln  it  But 
aee  auftra,  McDonald  v.  Walter,  40  N.  Y.  661. 

Where  a  motion  la  made  to  set  aside  a  verdict 
for  Inadequacy  of  damagea  on  the  statutory 
ground  of  Insufficiency  of  the  evidence  to  Justi- 
fy the  verdict,  the  statement  must  specify  the 
particulars  In  which  the  evidence  Is  alleged  to 
be  inaufficlent,  and  If  such,  particulars  are  not 
stated,  the  motion  will  be  disregarded.  Ben- 
jamin V.  Stewart,  61  Cal.  606. 

But  specifications  that  the  Ihjurlea  of  the 
plaintiff  were  very  serious,  and  that  the  ihm 
found  by  the  Jury  waa  unreasonable  and  gross- 
ly Inadequate,  are  sufficient  on  motion  for  a  new 
trial  on  the  ground  that  the  verdict  waa  a^ 
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■oftalned  by  the  evidence.     Bennett  y.  Hobro,  | 
72  Cai.  178.  18  Pac.  478. 

And  specifications  on  motion  for  a  new  trial, 
made  on  tJie  groand  that  the  evidence  is  Insuf> 
flcient  to  justify  the  Terdlct,  that  by  the  evi- 
dence it  la  shown  that  the  plaintiff  was  wrong- 
folly  assaulted  and  beaten,  and  that  be  was  pre- 
fiously  in  good  health  and  able  to  earn  |60  per 
month,  and  that  the  injuries  resulted  In  the  loss 
of  his  arm  and  great  physical  and  mental  pain, 
ind  rendered  him  unable  to  earn  his  support, 
ud  that  the  verdict  for  $500  was  wholly  inade- 
quate, are  sufficient.  Townaend  v.  Brlggs,  88 
Cal.  230,  26  Pac.  108. 

That  a  Judgment  waa  rendered  for  too  small 
t  sum  Is  ao  ground  for  a  writ  of  error ;  the  rem- 
edy is  by  petition  for  a  new  trial  under  the 
•Utute.     Whltwell  v.  Atkinson,  6  Maas.  272. 

And  an  omission  to  make  a  motion  for  a 
oew  trial  on  the  ground  of  Inadequacy  of  dam- 
tges  Is  fatal  to  a  proceeding  by  appeal  where 
the  appeal  rests  entirely  upon  the  Inadequacy 
of  the  sum  named  by  the  Jury  and  upon  the 
plaintiff's  right  to  a  new  trial  for  that  reason. 
Carpenter  v.  Beare,  4  Hun.  500. 

But  where  a  verdict  Is  set  aalde  the  appel- 
late court  will  usually  sustain  the  action  of  the 
trltl  court  on  the  principle  that  auch  motions 
are  addressed  to  the  sound  discretion  of  the 
eoort.  Lefrols  v.  Monroe  County,  88  Hun,  100, 
34  N.  Y.  8upp.  612 ;  O'Shea  v.  McLear,  15  N.  Y. 
Civ.  Proc  Rep.  69,  1  N.  Y.  Snpp.  407. 

And  the  court  of  appeala  in  New  York  will 
not  review  the  discretion  of  the  court  on  this 
ground.  Jung  v.  Keuffei,  144  N.  Y.  881,  80  N. 
E.840. 

And  the  appellate  court  Is  not  Justified  In 
reversing  the  action  of  an  inferior  court  on  a 
motion  for  a  new  trial  on  that  ground  unless 
It  appears  that  the  discretion  vested  in  the 
lower  court  had  been  abused.  McKeever  v. 
Weyer,  11  N.  Y.  Week.  Dig.  258. 

Or  that  the  discretion  was  unreaaonably  exer- 
cised. .  Chouquette  v.  Southern  Electric  K.  Co. 
(Mo.)  53  8.  W.  897 :  Lee  v.  George  Knapp  ft  Co. 
U7  Mo.  885,  38  S.  W.  1107. 

But  aee  Bimton  v.  Collins,  holding  that  the 
discretion  of  the  trial  court  la  not  reviewable 
on  appeal. 

And  to  entitle  a  party  to  have  a  Judgment 
In  his  favor  reversed  It  must  appear  that  he  was 
deprived  of  his  full  right  by  some  error  of  the 
court,  and  not  by  hia  own  neglect,  and  where  a 
Terdlct  gives  the  pjalntlff  damages  for  only  a 
portion  o{  the  tlme*to  which  he  is  entitled,  and 
this  is  not  In  consequence  of  any  erroneous  In- 
struction, 4>ut  of  a  mere  omission,  his  remedy 
Is  not  to  enter  a  Judgment  on  such  verdict  and 
then  reverse  It  on  error,  but  he  should  move 
cither  for  a  new  trial  or  that  the  Jury  be  di- 
rected to  amend  and  complete  the  verdict,  and 
If  be  goes  on  and  enters  Judgment  In  his  own 
favor  for  such  sum  as  the  verdict  finds,  he  can- 
not then  reverse  it  because  the  rest  was  not  in- 
eloded.     Newton  v.  Allis,  16  Wis.  108. 

The  appellate  powers  of  the  court  of  common 
pleas  in  New  York  with  respect  to  appeals  from 
the  general  term  of  the  marine  court  are  similar 
to  those  of  the  court  of  appeala  in  cases  of  ap- 
peals to  that  court,  and  the  same  rules  must  ob- 
tain, and  if  the  general  term  of  the  marine 
court  sets  aside  a  verdict  upon  the  ground  that 
It  was  the  result  of  a  compromise,  having  the 
power  to  do  so  in  the  exercise  of  its  discretion, 
the  court  of  common  pleas  can  only  consider 
npoa  appeal  the  exceptions  taken  during  the 
trial,  and  cannot  correct  the  error  of  the  Jury. 
Kowe  V.  Comley,  11  Daly,  818. 

8o,  refusal  of  the  court  below  to  grant  a  new 
trial  upon  the  ground  that  the  verdict  was  too 
47L.B.A. 


small  will  not  be  reviewed  on  appeal  wbere  the 
record  does  not  purport  to  contain  all  the  evi- 
dence In  the  cause,  though  it  does  contain  the 
opinion  of  the  trial  Judge  that  the  verdict 
should  have  been  for  a  larger  sum.  All  the 
evidence  must  be  abstracted  and  submitted  to 
the  court.  Klnser  v.  Soap  Creek  Coal  Co.  85 
Iowa,  26,  51  N.  W.  1151. 

The  grounda  for  awarding  a  new  trial  under 
1  Va.  Rev.  Code,  510,  |  96,  authorizing  It  where 
the  damagea  found  are  manifestly  small,  need 
not  be  stated  on  the  record.  Bixey  v.  Ward,  8 
Rand.  (Va.)  52. 

And  an  order  stating  that  a  verdict  for  the 
plaintiff  for  nominal  damages  had  been  returned, 
and  that  a  motion  oa  behalf  of  the  plaintiff  was 
made  upon  the  minutes  of  the  court  for  a  new 
trial,  but  that  such  motion  was  denied,  suffi- 
ciently discloses  the  fact  that  the  motion  was 
made  for  Inadequacy,  to  warrant  the  considera- 
tion of  that  ground  on  appeal.  Cowles  v.  Wat- 
son, 14  Hun,  41. 

So,  while  the  general  rule  is  to  require  the 
party  obtaining  an  order  for  a  new  trial  to 
pay  costs  where  the  damages  found  by  the  Jury 
are  so  small  as  to  force  upon  the  mind  the  con- 
viction that  by  some  means  the  Jury  acted  under 
the  infiuence  of  a  perverted  Judgment,  the  court 
might  properly  relieve  the  party  from  such  pay- 
ment.    Emmons  v.  Sheldon,  26  Wis.  648. 

And  the  cost  of  a  former  trial  in  an  action 
for  damagea  for  negligence  in  which  a  verdict 
of  alx  cents  was  set  aside  and  a  new  trial 
granted  because  substantial  damages  were 
proved  on  the  ground  that  It  was  against  the 
evidence,  and  also  the  cost  of  subsequent  pro- 
ceedings and  of  the  appeal  from  the  order  set- 
ting aside  the  verdict,  will  be  regarded  as  costs 
of  the  cause  to  abide  the  event.  Robblns  v. 
Hudson  River  R.  Co.  7  Bosw.  1. 

But  the  payment  of  the  costs  of  the  first 
trial  is  a  condition  precedent  to  the  second 
trial,  under  a  Judgment  awarding  a  new  trial 
for  Inadequacy,  under  1  Va.  Rev.  Code,  510,  I 
96,  though  the  Judgment  directing  the  payment 
of  the  costs  says  nothing  about  when  they  shall 
be  paid.     Rlxey  v.  Ward,  3  Rand.  (Va.)  52. 

VIII.  Increa»e  of  verdM  by  court. 

In  some  of  the  early  English  cases  the  court, 
instead  of  granting  a  new  trial  for  Inadequacy 
of  damages,  claimed  and  exercised  the  power  to 
Increase  the  verdict  given  to  such  an  amount  as 
It  deemed  Just 

Thus,  In  Brown  v.  Seymour,  1  Wlls.  6,  it 
waa  held  that  the  court  had  discretionary  pow- 
er, In  an  action  for  damages  for  mayhem,  to 
Increase  the  damagea  given  by  the  Jury,  though 
the  declaration  was  generally  for  an  assault, 
battery,  and  mayhem  without  any  description 
of  the  mayhem,  but  that  the  court  must  take 
into  consideration  all  the  circumstances  of  the 
case,  and  that  where  the  plaintiff  did  not  ap- 
pear to  have  received  great  damage  a  verdict 
for  £150  was  enough  where  it  appeared  that 
great  provocation  was  given. 

So,  in  Cook  V.  Beal,  1  Ld.  Raym.  176,  8  Salk. 
115,  It  waa  held  that  In  an  action  for  a  bat- 
tery If  the  wound  was  visible  and  the  damages 
are  inadequate  the  court  will  Increase  them 
either  after  verdict  or  writ  of  Inquiry,  though 
the  wound  was  not  technically  described  in  the 
declaration  as  a  mayhem,  although  In  fact  It 
was  not  one,  provided  the  declaration  partic- 
ularizes It,  or  the  Judge  at  nisi  prlns  makes  a 
certificate  of  It  either  by  indorsement  or  by 
word  of  mouth,  but  not  unless  the  plaintiff  ap- 
pears In  person,  and  the  Judge  at  nisi  priua  can- 
not Increase  the  damages. 

This  practice,  however,  seems  to  be  obsslets 
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in  England.  Se«  Bngllsb  catei  of  more  recent 
date  set  forth  aupra  in  tlila  note.  But  it  aeemi 
to  be  the  rule  In  Louisiana  though  that  state 
derives  Its  Jurisprudence  from  the  civil,  and 
not  the  common,  law. 

Thus,  in  Louisiana  It  is  a  matter  within  the 
discretion  of  the  court  to  increase  the  verdict 
of  a  Jury  when  it  Is  satisfied  that  the  Jury  have 
failed  to  do  Justice,  though  the  court  rarely 
finds  occasion  to  do  so.  Caldwell  v.  Vlcksburg, 
B.  &  P.  R.  Co.  41  La.  Ann.  024,  6  So.  217 ;  Sulli- 
van V.  Vlcksburg,  S.  ft  P.  B.  Co.  89  La.  Ann.  800, 
2  So.  686. 

And  in  Caldwell  v.  Vlcksburg,  S.  ft  P.  B.  Co. 
41  La.  Ann.  624,  6  So.  217,  a  verdict  in  an  ac- 
tion for  a  personal  injury  for  |1,000  was 
amended  by  the  court  by  Increasing  it  to  $2,- 
000  upon  the  ground  that,  considering  the  ex- 
penses and  trouble  incurred  by  the  plaintiff 
for  medical  attendance  and  in  the  necessary 
prosecution  of  his  legal  right,  the  sum  allowed 
would  leave  him  no  compensation  for  his  suffer- 
ing and  injury  at  all  commensurate  with  their 
serious  character. 

And  in  Sullivan  ▼.  Vlcksburg,  S.  ft  P.  R.  Co. 
80  La.  Ann.  800,  2  So.  686,  a  verdict  in  an  ac- 
tion for  personal  injuries  for  |100  was  amended 
by  the  court  by  Increasing  it  to  $600,  where  the 
plaintiff  was  knocked  senseless  and  his  ear  cut 
in  two,  and  he  received  a  gash  on  his  head, 
and  his  face  was  bruised,  and  his  leg  severely 
sprained,  and  he  was  laid  up  for  several  days 
suffering  great  pain,  and  did  not  recover  for 
some  weeks,  and  Incurred  expenses  for  board 
and  medical  treatment. 

In  some,  if  not  all,  the  other  states,  however. 


the  court  on  a  motion  for  a  new  trial  for  In- 
adequacy of  damages  may  direct  that  a  new  trial 
will  be  allowed  unless  the  defendant  will  con- 
sent that  the  verdict  shall  be  raised  to  the 
amount  shown  by  the  Instrument  sued  on  to  b« 
due,  and  upon  such  consent  being  given  may  en- 
ter Judgment  accordingly.  James  v.  Morey,  44 
111.  852. 

And  see  Richards  v.  Sandford,  2  B.  D.  Smltli, 
840,  aupra,  IV.  e,  2. 

And  the  defendant  against  whom  a  judgment 
was  rendered  may,  on  motion  for  a  new  trial 
on  the  ground  of  Inadequacy  of  damages,  ob- 
viate the  error  where  the  amount  for  which  th« 
verdict  should  .have  been  found  can  be  ascer- 
tained by  computation  by  agreeing  to  Increase 
the  verdict  to  the  proper  amount  Carr  v.  Min- 
er, 42  111.  179. 

And  the  supreme  court  may,  on  appeal,  cor- 
rect a  Judgment  in  an  action  for  damages  for 
the  appropriation  of  land  under  the  right  of 
eminent  domain,  where  It  appears  that  Interest 
had  not  been  allowed  in  the  court  below,  where 
It  should  have  been,  without  reversing  and  re- 
manding the  case.  AUoway  v.  Nashville,  88 
Tenn.  610,  8  L.  R.  A.  122,  18  S.  W.  128. 

But  the  practice  of  directing  a  new  trial  un- 
less the  defendant  will  consent  to  an  Increase 
of  the  verdict  to  the  proper  amount  should  be 
sparingly  Indulged  in,  and  never  adopted  ex- 
cept in  clear  cases.     Carr  v.  Miner,  42  III.  170. 

As  to  the  power  of  appellate  courts  to  in- 
terfere with  verdicts  for  excessive  damages,  see 
note  to  Burdlct  v.  Missouri  P.  B.  Co.  (Mo.)  26 
L.  a.  A.  884.  F.  H.  B.  - 
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1.  Reffnlntlons  nntliorlsed  hy  Const, 
art.  10,  for  the  proper  -ventilation  of 
mines,  for  escapement  shafts,  "and  such 
other  appliances  as  may  be  necessary  to  pro- 
tect the  health  and  secure  the  safety  of  the 
workmen  therein,"  embrace  only  such  rea- 
sonably necessary  mechanical  appliances  as 
will  secure  the  end  in  view,  and  do  not  In- 
clude other  kinds  of  health  regulations. 

a.  A  statute  making  It  nnlawfvl  to 
work  more  than  eight  hours  per  day  In 
minis  or  smelters  Is  in  violation  of  Const,  art. 
2,  I  8,  guaranteeing  liberty  and  the  right  to 
acquire,  possess,  and  protect  property. 

8.  It  Is  for  the  courts  to  determine 
what  are  the  subjects  upon  which  the  police 
power  is  to  be  exercised,  and  the  reasonable- 
ness of  that  exercise. 

4.  Legislation  to  protect  a  dtlsen 
aarnlnst  the  conseavence  of  his  own 
acts  is  not  within  the  constitutional  exer- 
cise of  the  police  power. 

5.  A  decision  of  the  Snpreme  Covrt  of 


the  United  States,  holding  that  an  eight- 
hour  law  of  a  certain  state  does  not  violate 
the  Federal  Constitution,  Is  not  blndfai«  on 
the  courts  of  another  state  In  favor  of  the 
validity  of  such  a  law  under  the  Constitution 
of  that  state. 

(July  17,  1809.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  obtain  the  release  of  petitioner 
from  custody  to  which  he  had  been  com- 
mitted for  violation  of  a  statute  regulating 
the  hours  of  labor  in  mining  occupations. 
Petitioner  discharged,  • 

Statement  by  OAmpbell,  Ch.  J.: 
At  a  preliminary  examination  before  a 
justice  01  the  peace  upon  a  charge  of  con- 
tracting to  labor  in  a  smelter  in  excess  of 
eight  hours  per  day,  the  defendant  was 
committed  to  jail,  in  default  of  giving  the 
required  bail,  and,  to  secure  his  liberty,  has 
filed  in  this  ooart  his  petition  for  a  writ  of 
habeas  corpus.  The  prosecution  was  under 
§  2  of  "An  Act  Regulating  the  Hours  of 


NOTB. — As  to  statutory  limitation  of  hours  of 
labor,  see  People  v.  Phyfe  (N.  Y.)  19  L.  B.  A. 
141,  and  note;  also  note  to  State  v.  Loomls, 
(Mo.)  21  L.  R.  A.  on  page  796;  Low  v.  Bees 
Printing  Co.  (Neb.)  24  L.  B.  A.  702;  BItchle  v. 
People  (111.)  29  L.  B.  A.  79 ;  State  v.  McNally 
(La.)  S6  L.  R.  A.  633 ;  Holden  v.  Hardy  (Utah) 
37  L.  B.  A.  103  (Affirmed  in  169  U.  S.  866,  42 
L.  ed.  780)  ;  State  v.  Holden  (Utah)  87  L.  B.  A. 
47L.R.A. 


108;  and  Short  ▼.  Bullion,  B.  ft  C.  Min.  Co. 
(Utah)  45  L.  B.  A.  608. 

As  to  statutory  provisions  to  secure  healtli 
and  safety  of  employees,  see  State  v.  Hosklns 
(Minn.)  26  L.  B.  A.  759,  and  note;  Consoli- 
dated Coal  ft  Mln.  Co.  v.  Floyd  (Ohio)  25  L.  B. 
A.  848,  and  note;  and  People  T.  Smith  (Mleh.) 
82  L.  B.  A.  853,  and  note. 


See  also  47  L.  R.  A.  380. 


1890. 


Se  Morgan. 
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Employment  in  Underground  Mines,  and  in 
Smelting  and  Ore  Reduction  Works,  and 
Proiriding  Penalties  for  Violations  Thereof/' 
passed  by  the  twelfth  general  assembly,  the 
material  provisions  of  which  are  embraced 
in  the  first  two  sections: 

"Sec  1.  The  period  of  employment  of 
working  men  in  all  underground  mines  or 
workings  shall  be  eight  (8)  hours  per  day, 
except  in  cases  of  emergency,  where  life  or 
property  is  in  imminent  danger. 

"Sec  2.  The  period  of  employment  of 
working  men  in  smelters,  and  in  all  other 
institutions  for  the  reduction  or  refining  of 
ores  or  metals,  shall  be  eight  (8)  hours  per 
day,  except  in  cases  of  emergency,  where 
life  or  property  is  in  imminent  danger.'' 

Section  8  makes  the  violation  of  the  fore- 
going provisions  a  misdemeanor,  and  pro- 
vides the  penalty  therefor.  Sess.  Laws 
1899,  chap.  103.  The  following  sections  of 
the  Constitution  are  referred  to  in  the  opin- 
ion: 

Article  2: 

"Sec  1.  That  all  political  power  is  vested 
in  and  derived  from  the  people;  that  all 
government,  of  right,  originates  from  the 
people,  is  founded  upon  their  will  only,  and 
is  instituted  solely  for  the  good  of  the 
whole" 

"Sec  8.  That  all  persons  have  certain 
natural,  essential,  and  inalienable  rights, 
among  which  may  be  reckoned  the  right  of 
cnj<>ying  and  defending  their  lives  and  lib- 
erties; that  of  acquiring,  possessing,  and 
protecting  property,  and  of  seeking  and  ob- 
taining their  safe^  and  happiness." 

"Sec.  28.  The  enumeration  in  this  Consti- 
tution of  certain  rights  shall  not  be  con- 
strued to  deny,  impair,  or  disparage  others 
retained  by  the  people." 

Article  5: 

"Sec.  25.  The  general  assembly  shall  not 
pass  local  or  special  laws  in  any  of  the  fol- 
lowing enumerated  cases,  that  is  to  say: 
.  .  .  [Subdivision  23]  Granting  to  any 
corporation,  association,  or  individual  any 
special  or  exclusive  privilege,  immunity,  or 
franchise  whatever.  [Subdivision  24]  In 
all  other  cases,  where  a  general  law  can  be 
made  applicable,  no  special  law  shall  be  en- 
acted." 

Mfr,  Cl&arles  H.  Toll,  with  Messrs.  ViTol- 
eott  ft  Vaile,  Charles  ViT.  ViTatennan, 
and  IXrilliain  ViT.  Field,  for  petitioner : 

The  unconstitutionality  of  this  law  is 
stare  decisis  in  Colorado. 

Re  House  Bill  No.  20S,  21  Colo.  27,  39 
Pac  431. 

When  a  question  is  once  clearly  and  posi- 
tively decided  in  a  certain  way,  the  general 
public  conform  themselves  to  the  law  as  laid 
down  in  that  decision,  and  a  repudiation  of 
that  decision,  and  the  rendering  of  one  di- 
rectly contrary  thereto,  would  destroy  and 
unsettle  all  the  rights  arising  under,  and 
all  the  acts  taken  in  reliance  upon,  the  for- 
mer decision. 

Broom,  Legal  Maxims,  7th  ed.  147;  Syd- 
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nor  V.  GcLSCoigne,  11  Tex.  455;  Oiblin  v.  JoT' 
dan,  6  Cal.  418. 

The  supreme  court  of  a  state  will  "cer- 
tainly not  reverse  itself  but  for  an  over- 
whelming conviction  that  it  has  committed 
a  serious  and  palpable  error." 

Atchison,  T.  d  S.  F.  R.  Co.  v.  Farrow,  6 
Colo.  498 ;  People  eat  rel,  Bentley  v.  Le  Fewe, 
21  Colo.  218,  40  Pac  882;  Harrow  v.  Myers, 
29  Ind.  469;  Carver  v.  Louthain,  38  Ind. 
530 ;  JAndsay  v.  Lindsay,  47  Ind.  283 ;  Beale 
V.  Mitchell,  5  Cal.  403. 

Where  an  individual  is  of  full  age  and 
sound  mind,  the  attempt  to  assert  paternal- 
ism over  him  is  an  invasion  of  the  personal 
rights  reserved  to  him  by  the  Constitution. 

Re  House  Bill  No.  20S,  21  Colo.  27,  39 
Pac.  431;  Re  Eight  Hours  Bill,  21  Colo.  29, 
39  Pac.  328;  Low  v.  Rees  Printing  Co.  41 
Neb.  127,  24  L.  R.  A.  702,  59  N.  W.  362 ;  Re 
Jacobs,  98  N.  Y.  98,  50  Am.  Rep.  636;  Ritch- 
ie V.  People,  155  111.  98,  22  L.  R.  A.  79,  40 
N.  E.  454;  Com.  v.  Perry,  155  Mass.  117,  14 
L.  R.  A.  325,  28  N.  E.  1126;  Qodcharles  v. 
Wigeman,  113  Pa.  431,  6  Atl.  354;  Btate  v. 
Goodwill,  33  W.  Va.  179,  6  L.  R.  A.  621,  10 
S.  E.  285;  Braoeville  Coal  Co.  v.  People, 
147  111.  G6,  22  L.  R.  A.  340,  35  N.  E.  62. 

A  law  such  as  the  one  under  consideia- 
tion  is  in  violation  of  §  25  of  the  Bill  of 
Rights,  which  declares  "that  no  person  shall 
be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law." 

It  is  for  the  courts,  and  the  courts  alone, 
to  decide  what  are  the  proper  subjects  for 
the  exercise  of  the  police  power,  and  the 
province,  and  only  province,  of  the  legisla- 
ture is  to  determine  whether  the  exigency 
exists  which  calls  for  the  exercise  of  police 
power. 

Tiedeman,  Pol.  Power,  1886,  §  3,  pp.  12, 
13;  Toledo,  W,  d  W.  R,  Co.  v.  j€ioksonville, 
67  111.  37,  16  Am.  Rep.  611;  Lake  View  v. 
Rose  Hill  Cemetery  Co.  70  111.  192,  22  Am. 
Rep.  71. 

That  police  power  can  only  be  exercised 
to  prohioit  things  which  are  hurtful  to  the 
health,  safety,  and  welfare  of  society, — the 
public  at  large. — ^and  cannot  be  exercised  for 
the  sole  and  special  benefit  of  individuals 
or  any  special  class  or  classes  of  individu- 
als. 

Tiedeman,  Pol.  Power,  §  1,  p.  4;  18  Am. 
&  Eng.  Enc.  Law,  1st  ed.  p.  739. 

Mr.  John  M.  ViTaldron,  also  for  peti- 
tioner : 

The  supreme  court  of  this  state  clearly 
concedes  the  existence  of  personal  immuni- 
ties, fully  reserved  to  the  people  at  large. 

Packer  v.  People,  8  Colo.  365,  8  Pac.  664. 

No  department  of  the  govemment  pos- 
sesses unlimited  power  imder  a  Constitu- 
tion like  ours. 

Greenwood  Cemetery  Land  Co.  v.  Routt, 
17  Colo.  163,  15  L.  R.  A.  369,  28  Pac  1125; 
People  ea  rel.  Connor  v.  Btapleton,  18  Colo. 
583,  23  L.  R.  A.  787,  33  Pac  167;  Citizens^ 
8av.  d  L.  Asso.  v.  Topeka,  20  Wall.  662,  22 
L.  ed.  461;  State  ea  rel.  Atty.  Gen.  v. 
Moores,  55  Neb.  480,  41  L.  R.  A.  624,  76  N, 
W.  175;  Von  Hoist,  Constitutional  History 
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of  United  States,  |  271;  Cooley,  Const. 
Urn.  5th  ed.  p.  208;  Oinoinnaii,  W.  d  Z,  R. 
Co.  ▼.  Clinton  County  Oomra.  1  Ohio  St. 
77 ;  Parker  v.  Com.  6  Pa.  611 ;  People  ex  rel. 
Bolton  V.  Alherteon,  55  N.  Y.  50;  Rathhone 
T.  Wirth,  150  N.  Y.  469,  34  L.  R.  A.  408,  46 
N.  E.  15;  People  v.  Morris,  13  Wend.  325; 
People  ex  rel.  Townaend  t.  Porter,  90  N.  Y. 
76 ;  People  ex  relJ)unn  v.  Detroit  Super.  Ct. 
Judge,  20  Mich.  228;  State  v.  Constantine, 
42  Ohio  St  437,  51  Am.  Rep.  833 ;  West 
Point  Water  Povoer  d  Land  Itnprov.  Co.  v. 
State  ex  rel.  Moodie,  49  Neb.  218,  66  N.  W. 
6. 

The  Colorado  eight-hour  act  violates  the 
essential  individual  rights  secured  to  the 
people  of  this  state  by  the  provisions  of  the 
bill  of  rights  in  undertaking  to  place  re- 
strictions upon  persons  aui  juris  to  enter 
into  contracts  of  employment  for  the  prose- 
cution of  a  lawful  business. 

Palmer  v.  Tingle,  65  Ohio  St.  423,  45  N. 
E.  314;  Ritchie  v.  People,  166  HI.  98,  22  L. 
R.  A.  79,  40  N.  E.  454 ;  Re  Jaoohe,  98  N.  Y. 
98,  60  Am.  Rep.  036 ;  Tiedeman,  Pol.  Power, 
§  86;  Waters  v.  Wolf,  162  Pa.  153,  29  AU. 
646;  Godcharles  v.  Wigeman,  113  Pa.  431, 
6  Atl.  354;  John  Spry  Lumber  Co.  v.  Sault 
Sav.  Bank,  Loan  d  T.  Co.  77  Mich.  199,  6 
L.  R.  A.  204,  43  N.  W.  778;  State  v.  Good- 
win,  33  W.  Va.  183,  6  L.  R.  A.  621,  10  S.  E. 
286;  State  v.  Julow,  129  Mo.  163,  29  L.  R. 
A.  257,  31  S.  W.  781;  Harding  v.  People,  160 
111.  469,  32  L.  R.  A.  446,  43  N.  E.  624 ;  Fro- 
rer  v.  PeopU,  141  111.  171,  16  L.  R.  A.  492, 
31  N.  E.  395;  Ramsey  v.  People,  142  111.  380, 
17  L.  R.  A.  863,  32  N.  E.  364;  MilUtt  v. 
People,  117  111.  294,  67  Am.  Rep.  869,  7  N. 
E.  631;  Re  Qrice,  79' Fed.  Rep.  627;  Leep 
V.  St.  Louis,  /.  M.  d  S.  R.  Co.  68  Ark.  407, 
23  L.  R.  A.  2C4,  26  S.  W.  76;  Braoeville  Coal 
Co.  V.  People,  147  111.  66,  22  L.  R.  A.  340,  35 
N.  E.  62;  People  v.  Marx,  99  N.  Y.  377,  52 
Am.  Rep.  34,  2  N.  E.  29;  People  ex  rel.  Ty- 
roler  v.  Warden  of  City  Prison,  167  N.  Y. 
116,  61  N.  E.  1006;  People  v.  Budd,  117  N. 
Y.  1,  6  L.  R.  A.  669,  22  N.  E.  670,  682; 
State  V.  Fire  Creek  Coal  d  C.  Co.  33  W.  Va. 
188,  6  L.  R.  A.  369,  10  S.  E.  288;  Low  v. 
Hees  Printing  Co.  41  Neb.  127,  24  L.  R.  A. 
702,  59  N.  W.  302;  People  v.  Oillson,  109  N. 
Y.  389;  Tacoma  v.  Krech,  15  Wash.  296,  34 
L.  R.  A.  68,  46  Pac.  265;  Ex  parte  Jentzsoh, 
112  Cal.  468,  32  L.  R.  A.  664,  44  Pac.  803; 
Keim  v.  Chicago,  46  111.  App.  445;  Pasa- 
dena V.  Stimaon,  01  Cal.  238,  27  Pac.  604; 
State  V.  Granneman,  132  Mo.  326,  33  S.  W. 
784;  Eden  v.  People,  161  111.  296,  32  L.  R. 
A.  059,  43  N.  E.  1108;  Ex  parte  Kuhack, 
85  Cal.  274,  9  L.  R.  A.  482,  24  Pac.  737; 
Cooley,  Const.  Lim.  5th  ed.  486;  Re  Eight 
Hours  Bill,  21  Colo.  32,  39  Pac.  328. 

A  given  legislative  act  may  not  be  viola- 
tive of  any  personal  rights  of  the  citizen,  so 
far  as  the  Federal  Constitution  is  con- 
cerned, while  at  the  same  time  the  same  act 
^ould  unquestionably  be  adjudged  void  by 
the  state  judiciary  as  contravening  the  bill 
of  rights  of  the  state  Constitution  where 
the  law  was  enacted. 

Patterson  v.  Kentucky,  97  U.  S.  501,  24 
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L.  ed.  1116;  Butchers^  Union  S.  H.  d  L.  8.  L. 
Co.  V.  Crescent  City  L.  S.  L.  d  S.  H.  Co.  Ill 
U.  S.  759,  28  L.  ed.  591,  4  Sup.  Ct  Rep« 
652;  Barbier  v.  Connolly,  113  U.  S.  27,  28 
Ia  ed.  923,  6  Sup.  Ct  Rep.  357;  Mugler  ▼. 
Kansas,  123  U.  S.  663,  31  L.  ed.  221,  8  Sup. 
Ct.  Rep.  273;  Powell  v.  Pennsylvania,  127 
U.  S.  678,  32  L.  ed.  263,  8  Sup.  Ct  Rep. 
992,  1257;  Minneapolis  d  St.  L.  R.  Co.  ▼. 
Beokwith,  129  U.  S.  29,  32  L.  ed.  586,  9 
Sup.  Ct.  Rep.  207;  Marchant  v.  Pennsylva- 
nia R.  Co.  163  U.  S.  390,  38  !«.  ed.  766,  14 
Sup.  Ct.  Rep.  894;  Hooper  v.  Calif omia, 
155  U.  S.  648,  39  L.  ed.  297,  16  Sup.  Ct 
Rep.  207;  Uagoun  v.  Illinois  Trust  d  Sav, 
Bank,  170  U.  S.  293,  42  L.  ed.  1042,  18  Sup. 
Ct.  Rep.  694;  Kentucky  Railroad  Tarn 
Cases,  116  U.  S.  321,  sub  nom.  Oimoinnati, 
N.  O.  d  T.  P.  R.  Co.  V.  Kentu/fiky,  29  L.  ed. 
414,  6  Sup.  Ct  Rep.  57 ;  Hayes  v.  Misaowrx^ 
120  U.  S.  68,  30  L.  ed.  678,  7  Sup.  Ct  Rep. 
360:  AUgeyer  v.  Louisiana,  165  U.  S.  678, 
41  L.  ed.  832,  17  Sup.  Ct  Rep.  427 ;  Tick 
Wo  V.  Hopkins,  118  U.  S.  366,  30  L.  ed.  220, 
0  Sup.  Ct  Rep.  1064;  Re  Dolph,  17  Colo. 
35,  28  Pac.  470;  Re  Lowrie,  8  Colo.  505,  9 
Pac.  489;  Cooley,  Const  Lim.  432  et  seq. 

The  right  of  contract  with  reference  to 
business  which  is  in  itself  lawful  and  prop- 
er is  beyond  legislative  control,  whether  un- 
der the  guise  of  the  exercise  of  police  power 
or  otherwise. 

Tiedeman,  Pol.  Power,  p.  233;  Cooley, 
Const.  Lim.  6th  ed.  p.  745;  2  Hare,  Am. 
Const.  Law,  p.  779;  Ex  parte  Neu>man,  9 
Cal.  508;  McCarthy  v.  New  York,  96  N.  Y. 
5,  48  Am.  Rep.  601. 

The  Colorado  eight-hour  act  is  not  appli- 
cable where  the  contract  of  hiring  fixes  the 
unit  or  period  of  employment  on  some  other 
basis  than  by  the  day,  i.  e.,  an  express  con- 
tract of  hiring  by  the  hour,  week,  month,  or 
year  is  not  within  its  purview. 

Helphenstine  v.  Hartig,  6  Ind.  App.  172; 
Bartlelt  v.  Grand  Rapids  Street  R.  Co.  82 
Mich.  668,  46  N.  W.  1034. 

Messrs.  David  BL  Oampbell,  Attorney 
General,  Booth  M.  Malone,  Daniel 
Presoott,  Calvin  E.  Reed,  Dan  B. 
Carey,  Thomas  M.  Patteraont  and  Johm 
H.  Mnrphy  for  respondent 

Campbell,  Ch.  J.,  delivered  the  opinion 
of  the  court : 

The  petitioner  challenges  the  validity  of 
the  statute,  as  inhibited  by  the  foregoing 
clauses  of  the  organic  law.  The  position  of 
the  attorney  general  is  that  it  was  passed  as 
a  health  regulation,  and  may  be  vindicated 
as  coming  within  the  range  of  the  police 
powers  of  the  state.  Four  years  before  it 
became  an  act,  this  court,  to  an  inquiry  of 
the  house  of  representatives  of  the  tenth 
general  assembly  as  to  the  constitutionali- 
ty of  a  bill  reading,  "Eight  hours  shall  con- 
stitute a  legal  day's  work  for  all  classes  of 
mechanics,  workingmen,  and  laborers  em- 
ployed in  any  mine,  factory,  or  smelter  of 
any  kind  whatsoever  in  the  state  of  Colora- 
do/' replied  that  it  was  "not  competent  for 
the   legislature   to  single   out   the  mining. 
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manufactiiriiiffy  and  smelting  induBtries  of 
the  state,  and  impose  uoon  them  restric- 
tions wiUi  reference  to  the  hours  of  their 
employees  from  which  other  employers  of  la- 
bor are  exempt."  And  it  was  further  said 
that  the  section  "violates  the  right  of  par- 
ties to  make  their  own  contracts, — a  right 
guaranteed  by  our  bill  of  rights.'*  Re 
Eight  Hours  Bill,  21  Colo.  29,  39  Pac.  328. 
The  twelfth  general  assembly  must  have 
been  aware  of  this,  and  another  decision  con- 
cerning the  power  of  the  legislature  to  pass 
what  is  called  a  "coal-screening  bill/' — the 
opinion  being  reported  in  21  Colo.  27,  and  39 
Pac  431  {Re  House  Bill  No.  £0^)— in 
which  this  species  of  legislation  was  con- 
demned as  hostile  to  the  Constitution.  But, 
wholly  disregarding  these  decisions,  binding 
alike  on  all  departments  of  government,  it 
proceeded  to  enact  the  measure  now  before 
us.  Though  it  affords  no  justification  for 
such  legislative  action  in  defiance  of  and 
against  the  solemn  decision  of  this  court,  we 
presume  the  excuse  that  might  be  offered 
therefor  is  that,  after  these  decisions  were 
handed  down,  in  a  sister  state  an  act  in  the 
same  language  was  passed  and  approved  by 
its  highest  court,  and,  as  is  claimed,  sanc- 
tioned by  the  Supreme  Court  of  the  United 
States.  Following  the  rule  of  stare  decisis, 
we  might  content  ourselves  with  a  mere  af- 
firmance of  our  previous  announcements, 
made,  as  they  were,  upon  full  consideration ; 
but,  in  view  of  the  importance  of  the  ques- 
tions involved,  we  have  thought  it  best  fully 
to  discuss  the  principles  by  which  this  act 
must  be  tested. 

The  question  presented  for  our  determina- 
tion is.  Does  the  act  under  which  the  peti- 
tioner is  being  prosecuted  violate  any  con- 
stitutional provision?  In  this  resolution 
the  provisions  of  our  own  Constitution  must 

Sovem.  Decisions  of  other  jurisdictions, 
eflning  the  limits  of  legislation  under  their 
Constitutions,  are  not  always  to  be  followed 
elsewhere,  upon  the  supposition  that  the 
same  limitations  everywnere  prevail.  This 
is  illustrated  in  the  answer  of  the  judges  of 
the  supreme  judicial  court  of  Blassachusetts 
in  response  to  an  inquiry  by  the  house  of 
representatives  as  to  the  validity  of  a  pro- 
posed bill.  In  the  course  of  the  opinion,  aft- 
er referring  to  the  fact  that  legislation  simi- 
lar to  that  proposed  had  been  held  by  the 
courts  in  some  states  unconstitutional  on 
different  grounds,  and  without  expressing 
an  opinion  as  to  the  correctness  of  those  de- 
cisions tested  by  the  respective  constitu- 
tions, the  honorable  judges  said:  "The 
legislative  power  granted  to  the  general 
court  by  the  Constitution  of  Massachusetts 
is  perhaps  more  comprehensive  than  that 
found  in  the  Constitutions  of  some  of  the 
other  states."  Opinion  of  Justices  in  House 
Bill  No.  1,2S0,  163  Mass.  590,  28  L.  R.  A. 
344,  40  N.  E.  713.  A  similar  observation 
was  made  by  the  supreme  court  of  Illinois 
in  Ritchie  v.  People,  155  111.  98,  29  L.  R.  A. 
79,  40  N.  E.  454.  It  is  peculiarly  appropri- 
ate, we  think,  to  our  organic  act.  A  com- 
parison of  many  other  Constitutions  with 
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ours  shows  that  the  latter  probably  con- 
tains more  restrictions  upon  the  power  of  the 
legislature  than  are  to  be  found  in  any  other 
instrument;  and  whether  measured  by  the 
decisions  of  the  courts  of  that  state,  or  as 
the  result  of  our  own  construction,  we  think 
it  clear  that  the  general  court  of  Massachu- 
setts has,  in  the  field  of  legislation  under  re- 
view, much  wider  latitude,  and  is  hampered 
by  fewer  restrictions,  than  is  our  general 
assembly. 

The  extent  and  meaning  of  the  act  in 
question  are  not  difficult  of  ascertainment, 
though  it  is  not  a  model  of  statutory  com- 
position. That  it  operates  as  a  limitation 
both  upon  the  employer  and  the  employee 
seems  clear.  It  forbids  a  certain  kind  of 
employment.  There  can  be  no  employment 
without  the  concurring  acts  of  him  who 
contracts  for  employment  and  of  him  who 
contracts  to  be  employed.  Both  are  within 
the  inhibitions  of  the  enactment,  and,  if  it 
is  valid,  each  is  liable  to  the  penalty  for 
making  the  forbidden  contract.  The  peti- 
tioner, therefore,  as  a  laboring  man,  is  pro- 
hibited from  entering  into  a  contract  to 
work  in  a  smelter  more  than  eight  hours  in 
any  one  day.  If,  in  our  Constitution,  there 
was,  as  there  seems  to  be  in  that  of  Utah,  a 
specific  affirmative  provision  enjoining  upon 
the  general  assembly  the  enactment  of  laws 
to  protect  the  health  of  the  classes  of  work- 
ingmen  therein  enumerated,  it  might  be  that 
acts  reasonably  appropriate  to  that  end 
would  not  be  obnoxious  to  that  provision  of 
our  Constitution  forbidding  class  legisla- 
tion; for  it  could  hardly  be  said  tluit  a 
classification  made  by  the  Constitution 
itself  was  arbitrary  or  unfair,  or  that  it 
clashed  with  another  provision  of  the  same 
instrument  inhibiting'class  legislation.  The 
two  provisions  should  be  construed  together, 
so  as  to  harmonize,  if  that  be  possible  under 
sound  canons  of  construction,  and  the  gen- 
eral clause  forbidding  class  legislation 
might  be  regarded  as  qualified  by  the  spe- 
cial one  which  authorizes  such  legislation  in 
respect  to  the  enumerated  classes.  Article 
16  of  our  Constitution  is  devoted  to  mining 
and  irrigation,  and  §  2  directs  that  "the 
general  assembly  shall  provide  by  law  for 
the  proper  ventilation  of  mines,  the  con- 
struction of  escapement  shafts,  and  such 
other  appliances  as  may  be  necessary  to  pro- 
tect the  health  and  secure  the  safefy  of  the 
workmen  therein."  These  regulations  man- 
ifestly embrace  only  such  reasonably  neces- 
sary mechanical  appliances  as  will  secure  the 
end  in  view,  and  do  not  include  other  kinds 
of  health  regulations.  Whether  this  com- 
mand, addressed  to  the  legislature,  to  pro- 
tect the  health  of  these  workmen  by  requir- 
ing the  mines  to  be  furnished  with  the  ap- 
pliances specified,  does  not  restrict  the  law- 
making power  to  the  things  named,  on  the 
principle  that  when  authority  to  do  a  par- 
ticular thing  is  given,  and  the  mode  of  do- 
ing it  is  prescribed,  all  other  modes  are  ex- 
cluded, might  be  a  material  inquiry,  where 
the  validity  of  the  act  was  challenged  by  a 
minor;  but  as  that  question  relates  to  work- 
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men  in  mines,  and  not  in  smelters,  we  pre- 
fer to  put  our  decision  upon  impregnable 
jrrounds  that  cover  both  cases.  Be  that  as 
it  may,  we  have  no  constitutional  provision 
which  authorizes  the  legislature  to  single 
out  workingmen  in  underground  mines  and 
smelters,  and  impose  upon  them  restrictions 
as  to  the  number  of  hours  they  shall  work 
at  these  industries,  from  which  workingmen 
in  all  other  departments  of  industry  are  ex- 
empt. To  this  effect  is  our  decision  in  Re 
Eight  Hours  Bill,  21  Ck>lo.  29,  39  Pac.  328; 
and  we  have  heard  no  argument  in  the  case 
at  bar,  nor  have  we  been  cited  to  any  au- 
thority, that  leads  us  to  a  different  conclu- 
sion. 

The  act  is  equally  obnoxious  to  the  provi- 
sions of  our  bill  of  rights,  set  out  in  the 
statement,  which  guarantee  to  all  persons 
their  natural  and  inalienable  right  to  f>er- 
sonal  liberty,  and  the  right  of  acquiring, 
possessing,  and  protecting  property.  Liber- 
ty means  something  more  than  mere  free- 
dom from  physical  restraint.  It  includes 
the  privilege  of  choosing  any  lawful  occu- 
pation for  the  exercise  of  one's  physical  and 
mental  faculties  which  is  not  injurious  to 
others.  The  right  to  acquire  and  possess 
property  includes  the  right  to  contract  for 
one  s  labor.  The  latter  is  essentially  a 
property  right.  The  arbitrary  classification 
of  rights  into  rights  of  persons  and  rights 
of  things,  made  by  Blackstone  and  other  ju- 
rists for  purposes  of  convenience  in  treat- 
ment, has  been  the  occasion  for  hostile  criti- 
cism by  those  favorinff  socialistic  or  pater- 
nal legislation.  Employing  the  argumen- 
turn  ad  hominem,  they  say  that  those  deci- 
sions in  which  courts  have  carefully  guarded 
rights  of  property  pu4  property  alwve  the 
man.  A  moment's  calm  reflection  will  show 
the  falsity  of  this  charge.  Property,  as  such, 
has  no  claim  upon  the  protection  of  the 
law.  When  a  property  right  is  spoken  of, 
the  right  of  some  person  over  or  concerning 
the  property  is  meant.  All  rights  recog- 
nized by  the  law  pertain  to  persons,  natural 
or  artificial.  The  absolute  rights  are  com- 
monly designated  as  personal  rights.  They 
are  such  as  are  annexed  to  the  person,  like 
life  and  reputation,  while  property  rights 
are  those  unconnected  with  the  person,  but 
which  none  the  less  belong  to  some  person. 
All  rights,  both  those  spoken  of  as  personal 
and  those  denominated  as  property  rights, 
belong  to  the  individual  citizen;  and,  when 
it  is  said  that  property  rights  must  not  be 
infringed,  what  is  meant  is  merely  that  the 
right  of  some  person  to  or  concerning  prop- 
erty must  not  be  interfered  with.  That  this 
act  infringes  both  the  right  to  enjoy  liberty 
and  to  acquire  and  possess  property  seems 
too  clear  for  argument  While  not  conced- 
ing that  this  limitation  is  not  permissible, 
counsel  for  respondent,  as  we  understand 
them,  recognize  the  fact  ( but,  if  they  do  not, 
the  same  is  only  too  apparent)  that  these 
natural  rights  are  violated  by  the  provisions 
of  the  act.  The  limitation  is  claimed  to  be 
warranted  on  the  ground  that  these  and  all 
other  constitutional  guaranties  must  yield 
47L.R.A. 


to  the  paramount  and  sovereign  right  of  the 
state  to  exercise  its  police  power  to  protect 
the  public  health;  and  to  this,  the  principal 
question  in  this  proceeding,  we  now  addresa 
ourselves. 

The  protection  of  the  public  health  la 
mentioned  neither  in  the  body  of  the  act 
nor  in  its  title,  as  is  usuallythe  case  in  sim- 
ilar acts  of  other  states.  When  it  is  clear- 
ly perceived  from  the  terms  of  an  act  that 
the  thing  prohibited  necessarily  affects  the 
public  health,  it  may  not  be  necessary  ex- 
pressly to  declare  therein  what  the  object 
of  the  act  is;  but,  where  the  result  is  doubt- 
ful, the  object  of  the  act  ought,  somewhere 
and  somehow,  to  be  stated,  and,  in  accord- 
ance with  some  decisions,  must  be  thus  pro- 
claimed, else  the  act  will  be  held  invalid  on 
the  groimd  that  it  is  deceptive  in  not  ex- 
pressing its  real  object.  Possibly  such  deo- 
laration  would  not  be  conclusive  that  its 
real  character  is  what  it  is  expressed  to  be, 
any  more  than  the  absence  of  a  declaration 
would  be  tiiat  such  was  not  its  true  nature. 
Where  there  is  a  mandatory  requirement  in 
the  Constitution  (Colo.  Const  art  5,  9  21) 
that  no  bill  except  the  general  appropriation 
bill  shall  contain  more  than  one  subject, 
which  shall  be  clearly  expressed  in  the  title, 
the  title  of  this  act  is  at  least  ouestionable. 
Certainly,  unless  "regulating  the  hours  of 
employment"  is  synonymous  with  or  equiva- 
lent to  "protecting  the  public  health,"  the 
title  womd  seem  to  be  dubiously  stated. 
But,  as  counsel  have  not  made  this  point, 
we  pause  only  to  mention,  but  not  to  decide, 
it.  It  is  upon  ihe  hypothesis,  however,  that 
it  is  the  duty  of  the  judiciary  to  sustain 
every  act  of  the  legislative  department,  if 
it  can  be  done  on  any  conceivable  rational 
constitutional  ground,  that,  for  the  present 
purpose,  we  assume  with  counsel  for  re- 
spondent that  the  object  of  the  legislature 
was  the  enactment  of  a  health  measure,  and 
that  in  effectuating  the  same  it  has  complied 
with  the  clause  of  the  Constitution  just  re- 
ferred to. 

Starting,  then,  with  the  premise,  which  is 
practically  admitted  to  be  true,  that  this  act 
contravenes  the  constitutional  provisions 
quoted  in  the  statement^  let  us  see  if,  not- 
withstanding this  conflict,  it  can  be  justified 
as  a  valid  exercise  of  the  police  power.  It 
is  difficult  to  define,  or  with  precision  to  de- 
scribe, the  police  power.  It  has  rarely  been 
attempted  by  the  courts,  and  the  attempt  has 
never  been  attended  with  complete  success. 
Following  the  authorities,  we  may  say  that 
it  extends  to  the  protection  of  the  public 
health.  It  is  upon  the  specific  ground  that 
limiting  the  time  a  workingman  may  labor 
in  a  smelter  to  eight  hours  a  day  conduces 
to  and  preserves  the  health  of  the  laborer 
himself  that  this  act  is  sought  to  be  upheld. 
With  sincere  respect  for  the  ability  of  the 
courts  in  whose  opinions  the  remarks  are 
found,  but  with  a  profound  conviction  of 
their  erroneous  conception  of  the  nature  and 
limits  of  the  police  power,  we  submit  that 
much  loose  reasoning  has  been  indulged  in, 
and  some  decisions  rendered  that  cannot  b« 
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defended  upon  principle.  Ai  we  understand 
it,  the  "police  power"  is  the  name  given  to 
that  function  of  government  by  which  is  en- 
forced the  mazim^  8io  utere  iuo  ui  alienum 
mm  Updas,  In  Cooley,  Const.  Lim.  6th  ed. 
710,  we  read  that  this  maxim  "is  that  which 
lies  at  the  foundation  of  the  power."  Prof. 
Tiedeman,  in  his  work  on  the  Lrimitations  of 
Police  Power,  in  {  1,  says:  '*The  object  of 
government  is  to  impose  that  degree  of  re- 
straint upon  human  actions  which  is  nec- 
essary to  the  uniform  and  reasonable  con- 
servation and  enjoyment  of  private  rights. 
.  .  .  The  conservation  of  private  rights 
is  attained  by  the  imposition  of  a  wholesome 
restraint  upon  their  exercise,  such  a  re- 
straint as  will  prevent  the  infliction  of  in- 
jury upon  others  in  the  enjoyment  of  them." 
He  further  quotes  with  approval  the  lan- 
guage of  Judge  Redfleld  m  the  case  of 
Thorpe  v.  Rutland  d  B,  R.  Co,  27  Vt.  140,  62 
Am.  Dec  625:  "This  police  power  of  the 
state  extends  to  the  protection  of  the  lives, 
limbs,  health,  comfort,  and  quiet  of  all  per- 
sons, and  the  protection  of  all  property  with- 
in the  state.  According  to  the  maxim,  Bio 
uiere  tuo  ut  alienum  non  Uedas,  which  being 
of  universal  application,  it  must,  of  course, 
be  within  the  range  of  legislative  action  to 
define  the  mode  and  manner  in  which  every 
one  may  so  use  his  own  as  not  to  injure  oth- 
ers." And  Prof.  Tiedeman  immediately  fol- 
lows this  quotation  with  the  statement  that 
"any  law  which  goes  beyond  that  principle — 
which  undertakes  to  abolish  rights,  the  exer- 
cise of  which  does  not  involve  an  infringe- 
ment of  the  riffhts  of  others,  or  to  limit  &e 
exercise  of  rights  beyond  what  is  necessary 
to  provide  for  the  public  welfare  and  the 
general  security — cannot  be  included  in  the 
police  power  of  the  government."  It  thus 
appears  that,  in  proceeding  under  this 
power,  the  legislature  must  choose  proper 
subjects  for  its  exercise,  and  must  ODserve 
constitutional  limitations  just  as  closely  as 
when  it  enacts  laws  pertaining  to  the  public 
revenue,  or  provides  for  the  exercise  of  the 
power  of  eminent  domain.  In  our  form  of 
povemment,  unlimited  power  does  not  ex- 
ist in  any  department  (Prentice,  Pol. 
Powers,  267 ;  Citizens*  8av.  d  L.  Asso.  v.  To- 
peka,  20  Wall.  655,  22  L.  ed.  465),  and  when- 
ever the  constitutionality  of  an  act  of  any 
department  is  challenged  the  judicial  depart- 
ment is  the  final  arbiter. 

Notwithstanding  this  general  rule,  we  are 
here  met  with  the  argument,  and  the  asser- 
tion is  baldly  made,  that  in  the  exercise  of  its 
police  power  the  legislature  is  subject  to  no 
restriction  except  its  own  unbridled  discre- 
tion as  to  what  subjects  it  may  select  for 
regulation,  and  the  kind  of  regulation  it  may 
prescribe.  We  cannot  assent  to  this  doc- 
trine. It  may  find  apparent  sanction  in  un- 
guarded e3cpressions  of  text  writers  or  in 
judicial  opinions,  but  it  is  contrary  to  every 
well-considered  decision.  It  is  for  the  legis- 
lature to  determine  the  exigency  (that  is, 
the  occasion)  for  the  exercise  of  the  power; 
but  it  is  clearly  within  the  jurisdiction  of 
the  courts  to  determine  what  are  the  sub- 
jects upon  which  the  power  is  to  be  exer- 
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cised,  and  the  reasonableness  of  that  exer- 
cise. Tiedeman,  Pol.  Power,  fi  3;  People 
V.  Jackson  d  M.  PI,  Road  Co.  0  Mich.  285; 
Lake  View  v.  Rose  Hill  Cemetery  Co.  70  111. 
191,  22  Am.  Rep.  71;  18  Am.  A  Eng.  Eno. 
Law,  746  et  seq.;  People  v.  Gillson,  109  N.  Y. 
389,  17  N.  E.  343.  In  that  great  repository 
of  constitutional  learning,  Cooley,  Ck>nst. 
Lim.,  Judge  Cooley,  at  page  208,  6th  ed.  well 
says:  "The  maxims  of  Magna  Charta  and 
the  common  law  are  the  interpreters  of  con- 
stitutional grants  of  power,  and  those  acts 
which  by  those  maxims  the  several  depart- 
ments of  government  are  forbidden  to  do  can- 
not be  considered  within  any  grant  or  appor- 
tionment of  power  which  the  people  in  gen- 
eral terms  have  made  to  those  departments.'^ 
This  observation,  as  we  take  it,  is  as  perti- 
nent to  the  general  police  power  vested  in, 
thouffh  not  expressly  conferred  upon,  tiio 
legislature  under  written  constitutions,  as 
it  is  to  some  express  power  therein  delegated. 
At  page  711  of  the  same  work  is  quoted  with 
approval  the  following  language  of  Judge 
Christiancy,  found  in  his  able  opinion  in 
People  V.  Jackson  d  M.  PI,  Road  Co.  9  Mich. 
285:  "Powers,  the  exercise  of  which  can 
only  be  justified  on  this  specific  ground  [that 
they  are  police  regulations],  and  which 
would  otherwise  be  clearly  prohibited  by  the 
Constitution,  can  be  such  only  as  are  so 
clearly  necessary  to  the  safety,  comfort,  or 
well-being  of  society,  or  so  imperatively  re- 
quired by  the  public  necessity,  as  to  lead  to 
the  rational  and  satisfactory  conclusion 
that  the  framers  of  the  Constitution  could 
not.  as  men  of  ordinary  prudence  and  fore- 
sight, have  intended  to  prohibit  their  exer- 
cise in  the  particular  case,  notwithstanding 
the  language  of  the  prohibition  would  other- 
wise include  it."  The  opinion  in  Palmer,  v. 
Tingle,  55  Ohio  St.  423,  45  N.  £.3 13,  discuss- 
es the  nature  of  the  police  power.  Reserv- 
ing opinion  as  to  the  correctness  of  the  de- 
termination of  the  court  in  that  case  with 
reference  to  the  law  before  it,  which  has  been 
repudiated  in  Jones  v.  Great  Southern  PirO' 
proof  Hotel  Co.  58  U.  S.  App.  397.  86  Fed. 
Rep.  370,  30  C.  C.  A.  108,  its  remarks  in  dis- 
cussing one  phase  of  the  general  subject, 
meet  with  our  approval.  In  reply  to  the  ar- 
gument of  counsel,  who  claimed  the  most 
sweeping  power  of  the  legislature  in  restrict- 
ing the  right  of  contract  when  the  general 
good  requires  it,  the  court  said :  "It  may  be 
restrained  only  in  so  far  as  it  is  necessary 
for  the  common  welfare  and  the  equal  protec- 
tion and  benefit  of  the  people.  That  such  re- 
straint of  the  right  and  liberty  of  contract 
is  for  the  common  public  welfare,  and  equal 
protection  and  benefit  of  the  people,  must  ap- 
pear, not  only  to  the  general  assembly,  by 
force  of  popular  clamor  or  the  pressure  of 
the  lobby,  but  also  to  the  courts ;  and  it  must 
be  so  clear  that  a  court  of  justice,  in  the 
calm  deliberation  of  its  judgment,  may  be 
able  to  see  that  such  restraint  is  for  the  com- 
mon welfare  and  equal  protection  and  bene- 
fit of  the  people."  To  the  same  efifeet,  see 
John  Spry  Lumber  Co.  v.  Sault  Sav.  Bank^ 
Loan  d  T.  Co.  77  Mich.  190,  6  L.  R.  A.  204, 
43  N.  W.  778. 
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In  the  light  of  these  principles  everr  act 
of  this  character  must  be  tested.  While  in- 
▼oking  as  a  warrant  for  this  act  that  phase 
of  the  police  power  extending  to  the  public 
health,  its  supporters  do  not  claim  that  its 
real  and  primary  object  is  to  protect  the  pub- 
lic health,  or  the  health  of  that  portion  of 
the  community  in  the  immediate  vicinity,  or 
affected  by  the  operation,  of  smelters.  If 
that  purpose  is  present  at  all,  it  is  only  so 
inferentially,  and  the  means  employed  to  ae* 
cure  it  are  neither  adequate  nor  appropriate. 
The  smelting  of  ores  is  a  continuous  process, 
night  and  day,  the  year  through.  It  is  not 
claimed  that  the  business  is  injurious  to  pub- 
lic health.  It  would  be  absurd  to  argue 
that,  while  the  process  itself  is  continuous, 
limiting  the  hours  of  those  laboring  in  a 
smelter  in  any  wise  conduces  to  preserre  the 
health  of  any  portion  of  the  public.  That  is 
to  say,  three  shifts  of  laborers,  working  eight 
hours  each,  would  affect  the  public  health  to 
the  same  extent,  if  at  all,  as  would  two  shifts 
at  twelve  hours  each.  It  is  not  contended 
that  the  business  of  smelting  is  unlawful; 
nor  is  it  claimed  that  the  act  was  passed  to 
prevent  employers  from  perpetrating  fraud 
upon  employees,  or  to  protect  the  latter  from 
trespasses.  Indeed,  the  only  object  that  can 
rationally  be  claimed  for  it  is  Uie  preserva- 
tion of  the  health  of  those  working  in  the 
smelters.  Were  the  object  of  the  act  to  pro- 
tect the  public  health,  and  its  provisions 
reasonably  appropriate  to  that  end,  it  might 
be  sustained;  for  in  such  a  case  even  the 
constitutional  right  of  contract  may  be 
reasonably  limited.  But  the  act  before  us  is 
not  of  that  character.  In  selecting  a  subject 
for  the  exercise  of  the  police  power  the  legis- 
lature must  keep  within  its  true  scope.  The 
reason  for  the  existence  of  the  power  rests 
upon  the  theory  that  one  must  so  use  his  own 
as  not  to  injure  others,  and  so  as  not  to  in- 
terfere with  or  injure  the  public  health, 
safety,  morals,  or  general  welfare.  How  can 
one  be  said  injuriously  to  affect  others,  or 
interfere  with  these  great  objects,  by  doing 
an  act  which  confessedly  visits  its  conse- 
quences on  himself  alone?  And  how  can  an 
alleged  law,  that  purports  to  be  the  result 
of  an  exercise  of  the  police  power,  be  such  in 
reality,  when  it  has  for  its  only  object,  not 
the  protection  of  others,  or  the  public  health, 
safety,  morals,  or  general  welfare,  but  the 
welfare  of  him  whose  act  is  prohibited, 
when,  if  committed,  it  will  injure  him  who 
commits  it,  and  him  only  7  Hie  maxim  does 
not  read,  "So  use  your  own  right  or  prop- 
erty as  not  to  injure  yourself  or  your  own 
property."  Perceiving  the  inconsistency 
that  must  follow  an  attempt  to  vindicate  a 
law  on  the  principle  that  underlies  the  police 
power,  counsel  adroitly  invoke  the  maxim, 
Salus  populi  suprema  est  lex.  So  far  as  we 
can  ascertain,  no  commentator  and  no  judge 
has  ever  sought  to  borrow  this  wholesome 
maxim  and  use  it  as  a  prop  to  uphold  a  law 
whose  object  is  to  protect  a  man  against  him- 
self. The  welfare  of  the  people  is  indeed  the 
supreme  law,  but  this  maxim  cannot  be  twist- 
ed to  sustain  a  law  violating  private  rights, 
which  contemplates  the  promotion  of  the 
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welfare  of  less  than  the  enUre  people.  Oar 
bill  of  rights  expressly  says  that  government 
is  instituted  solelyfor  the  good  of  the  whole. 
In  this  we  must  not  be  understood  as  lim- 
iting the  legislature,  where  the  facts  justify 
apparent  discrimination,  in  passing  health 
laws  affecting  only  certain  classes.  Indeed, 
laws  having  for  tiieir  object  the  protection 
of  small  portions  of  a  oommunity  have  been 
upheld,  as  in  yorthtoeatem  Fertilizing  Oo, 
V.  Hyde  Park,  97  U.  S.  659,  24  L.  ed.  1036, 
where  a  nuisance,  obnoxious  probably  only 
to  part  of  a  village,  waa  abated ;  but  what  we 
mean  to  decide  is  that  in  a  purely  private, 
lawful  business,  in  which  no  special  privilege 
or  license  has  been  granted  by  the  state,  and 
the  carrying  on  of  which  is  attended  by  no 
injury  to  the  general  public,  it  is  beyond  the 
power  of  the  legislature,  under  the  guise  of 
the  police  power,  to  prohibit  an  adult  man 
who  desires  to  work  thereat  from  working 
more  than  eight  hours  a  day,  on  the  ground 
that  working  longer  may,  or  probably  will, 
injure  his  own  health.  Ah  Lim  v.  Territory, 
1  Wash.  156«  9  L.  R.  A.  396,  24  Pac.  588, 
held  valid  an  act  of  the  territory  providing 
that  any  person  who  smoked  or  inhaled  opi- 
um was  guilty  of  a  misdemeanor,  notwith- 
standing the  object,  or  at  least  one  object,  of 
the  act  was  to  protect  the  smoker  or  inhaler 
himself  from  the  effect  of  his  own  act.  This 
regulation  was  thought  by  three  of  the  five 
judges  to  be  warranted  by  a  provision  of  the 
organic  act  of  the  territory  (no  question  of 
conflict  with  a  state  Constitution  being  in  is- 
sue) extending,  as  they  said,  "the  power  of 
the  territorial  legislature  to  all  rightful  sub- 
jects of  legislation;  and,  when  once  we  con- 
cede the  rightfulness  of  the  subject,  the  ex- 
tent and  cluiracter  of  the  legislation  on  that 
subject  cannot  be  called  in  question  by  the 
oourte."  Possibly  some  courts  would  uphold 
such  legislatioUj  if  confined  to  appropriate 
cases,  on  the  ground  that  smoking  or  inhal- 
ing opium  was  necessarily  demoralizing  to 
society,  degrading  to  public  morals,  and  in- 
jurious to  the  general  welfare.  But  the  po- 
sition taken  by  the  Washington  tribunal, 
that  courts  cannot  inquire  into  the  character 
of  an  act,  or  question  legislation,  finds  no 
sanction  in  any  well-considered  case  or  stand- 
ard text-book.  In  the  dissenting  opinion  the 
true  doctrine  is  recognized.  In  some  of  the 
other  cases  are  found  such  expressions 
{dicta,  it  is  true)  as  that  the  stete  has  such 
an  interest  in  each  citizen  that  it  may  pro- 
tect him  against  the  consequences  of  his  own 
rashness,  and,  upon  the  theory  that  the  state 
is  made  up  of  the  sum  of  all  ite  parts,  it 
may,  for  each  individual,  and  for  his  sup- 
posed good,  prescribe  any  regulations  that 
are  appropriate  and  suitable  for  the  whole. 
In  other  words,  this  theory  is  based  upon  the 
proposition  that  each  part  making  up  the 
whole  includes  the  whole  iteelf,  in  the  same 
sense  that  the  whole  -includes  each  part. 
This,  in  principle,  is  the  same  as  the  theory 
that  would  authorize  the  state  to  prescribe 
any  regulations  it  saw  fit  for  keeping  a  citi- 
zen out  of  ite  jails,  hospitels,or  poor-houses, 
because  it  is  a  legitimate  function  of  govern- 
ment to  levy  and  collect  texes  to  build  such 
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institutions.  The  argument  in  support  of 
fuch  a  theory  is  specious,  and,  while  in  one 
sense  (but  to  a  limited  extent  only)  true, 
yet,  like  all  argument  from  analogy,  it  is 
dangerous,  and  should  be  carefully  circum- 
scribed. If  the  theory  is  correct,  the  state 
would  be  justified  in  prescribing  the  most 
minute  details  for  the  regulation  of  the  per- 
sonal conduct  of  individual  citizens^  as  to 
things  in  no  wise  affecting  the  great  public 
interests.  Whenever  a  man  fails  in  business, 
or  loses  a  fortune  by  some  great  calamity, 
or  droughts  or  floods  destroy  his  crops,  the 
legislature  could  levy  a  tax  or  make  an  ap- 
propriation, and  therefrom  establish  him  in 
business  or  make  good  the  loss.  The  prac- 
tical application  of  the  theory  would  destroy 
the  funoamental  principles  upon  which  our 
government  is  founded. 

Let  us  make  some  further  applications  of 
this  principle,  and  see  to  what  such  legisla- 
tion would  lead.  It  is,  of  course,  no  objection 
to  this  act  to  say  that  hereafter  the  legisla- 
ture may  pass  another  act  that  is  invalid. 
But  if  the  principle  of  the  decision  by  which 
the  present  one  is  saved,  in  its  logical  exten- 
sion, will  protect  others  that  every  rational 
mind  will  declare  void,  it  is  well  to  stop  for 
reflection;  for  it  is  a  question  of  power,  and 
not  discretion,  we  are  now  considering.  The 
business  of  operating  smelters  and  working 
underground  mines  is  purely  a  private  busi- 
ness. It  is  not  afl'ected  with  a  public  inter- 
est, or  devoted  to  a  public  use.  Even  here 
the  general  and  better  rule  is  that  regula- 
tions of  such  businesses  are  conflned  to  their 
public  ulde,  and  do  not  descend  to  interfer- 
ence in  contracts  and  strictly  private  deal- 
ings between  employers  and  employees. 
Hence  smelting  does  not  come  within  the  op- 
eration of  the  principle  of  those  decisions  in 
whieh  have  been  upheld  reasonable  regula- 
tions of  a  business  affected  by  a  public  inter- 
est. If,  to  protect  the  health  of  workmen 
engaged  in  these  two  occupations,  the  legis- 
lature may  limit  them  to  eight  hours'  labor 
per  day,  it  may  hereafter,  upon  the  ground 
that  idleness,  resulting  from  short  hours  of 
labor,  leads  to  drunkenness  and  gambling, 
and  industry,  promoted  by  longer  hours,  to 
happiness  and  health,  enact  that  workmen 
must  labor  at  these  occupations  fourteen  or 
sixteen  hours  per  day;  and  by  extending  the 
same  principle  to  other  occupations,  it  may 
say,  to  use  an  illustration  employed  in  ar- 
gument, that  a  man  weighing  120  pounds  or 
fesH  shall  not  work  in  a  stone  quarry,  be- 
cause only  large  and  powerful  men  can 
safely  work  therein;  that  only  men  free 
from  a  tendency  to  tuberculosis  shall  work  at 
indoor  occupations,  because  those  so  afl9icted 
need  more  pure  air  and  sunshine  than  they 
can  get  if  excluded  from  the  open  air;  that 
only  persons  not  needing  the  aid  of  eye- 
glasses shall  become  makers  or  repairers  of 
watches,  because  labor,  with  such  mechan- 
ical aids,  upon  delicate  mechanisms,  tends  to 
destroy  vision;  or  that  those  suffering  from 
sluggish  livers  shall  not  engage  in  sedentary 
occupations,  because  their  health  demands 
active,  muscular  effort.  Then  it  is  only  one 
step  further  to  provide  by  law  the  style  and 
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quality  of  garments  the  citizen  may  wear, 
the  quantity  and  quality  of  food  he  may  eat, 
and  the  beverage  he  may  drink.  And,  be- 
cause one  cannot  support  and  properly  edu- 
cate his  family  for  less  than  a  certain 
amount  of  money,  the  legislature  may  de- 
clare that,  to  promote  the  general  welfare,  no 
employer  shall  contract  to  pay,  or  pay,  an  em- 
ployee less  than  an  arbitrary  wage,  so  fixed 
as  to  produce  the  required  sum.  Such  and 
other  illustrations  that  readily  suggest  them- 
selves are  germane,  and  each  and  every  sup- 
posed act  could  be  sustained  upon  the  same 
principle  that  would  make  the  act  before  us 
valid.  If  counsel's  contention  be  sound, 
that,  to  promote  the  general  welfare  and  pro- 
tect the  public  health  or  safety,  the  legisla- 
ture is  above  the  CSonstitution,  and  brooks 
no  restraint;  if  it  is  the  sole  judge,  not  mere* 
ly  of  the  exigency,  but  also  of  the  subjected 
for  the  exercise  of  the  police  power,  and  ite 
reasonableness, — then,  indeed,  all  these,  and 
almost  all  other  conceivable,  regulations  of 
private  affairs  are  permissible.  If  we  stop 
to  consider  the  form  of  government  under 
which  we  live,  and  what  pains  the  framera 
of  our  organic  acte  took  to  protect  the  righU 
of  the  individual  citizen,  we  would  naturally 
expect  to  find  that  measures  passed  for  the 
alleged  protection  of  the  citizen  against  tht 
consequences  of  his  own  acts  would  clash 
with  constitutional  safeguards  inserted  there- 
in to  conserve  the  inalienable  righte  of  man. 
This  maxim,  like  many  others,  has  been  much 
abused;  but  restricting  legislation  to  meas- 
ures clearly  within  ite  scope  is  not  abusing, 
but  merely  giving  proper  effect  to,  it. 

In  this  connection  we  notice — ^what  has  al- 
ready been  suggested — an  argument  pressed 
upon  us  in  support  of  this  species  of  legisla- 
tion. We  are  told  that  the  law  is,  to  a  large 
extent,  a  progressive  science;  tiiat  during 
our  national  existence  many  changes  and  re- 
forms, both  in  procedure  and  in  substantive 
law,  have  been  made;  and  that  to  conform 
to  the  complex  conditions  of  modem  society, 
and  to  solve  the  many  problems  arising  out 
of  the  industrial  relations,  many  more  such 
will  likely  teke  place,  and  the  law  will  be 
forced  to  adapt  itself  to  these  new  condi- 
tions, if  society  is  to  be  kept  together  and 
government  preserved.  We  are  not  disposed 
to  dispute  the  accuracy  of  these  pbservations, 
or  the  correctness  of  the  prediction  made,  but 
we  fail  to  perceive  the  force  of  the  application 
to  the  stetute  in  hand.  Such  l^islation 
does  not  denote  an  advance  in  the  law  of  the 
domestic  relations.  On  the  contrary,  it  is  a 
distinct  and  emphatic  return — ^a  retrogres- 
sion— ^to  that  period  in  English  history  when 
rarliament  busied  iteelf  in  passing  numerous 
acts  interfering  with  the  freedom  of  con- 
science in  religious  matters,  and  in  prescrib- 
ing minute  regulations  of  the  personal  con- 
duct of  the  individual,  against  which  our  an- 
cestors rebelled,  and  which  was  one  among 
other  causes  that  prompted  them  to  found 
here  a  povernnicnt  under  which  it  would  be 
impossible  thus  to  interfere  with  the  purely 
private  affairs  of  the  citizen. 

Our  conclusion  as  to  the  invalidity  of  this 
act  is  grounded  upon  principle.    Let  it  now 
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be  tested  by  the  authorities.  Except  as  to 
the  penalty,  the  act  is  identical  in  terms  with 
a  law  of  Utah,  which,  in  three  cases  in  the 
supreme  court  of  that  state,  has  been  held 
valid;  and  in  two  of  the  cases,  on  writ  of  error 
from  the  Supreme  Court  of  the  United 
States,  the  judgment  of  the  state  court  has 
been  affirmed.  State  v.  Holden,  14  Utah,  71, 
87  L.  H.  A.  103,  46  Pac.  756,  14  Utoh,  96.  37 
L.  R.  A.  108,  46  Pac  1105;  Short  T.  Bullion 
B.  d  0.  Min.  €o.  (UUh)  45  L.  R.  A.  603,  57 
Pac.  720;  Holden  t.  Hardy,  169  U.  S.  366, 
42  L.  R.  A.  780,  18  Sup.  Ct.  Rep.  383. 
They  are  the  only  authorities  directly  in 
point  that  are  cited  as  sanctioning  our  act,  and 
the 'only  additional  ones  which  may  fairly  be 
considered,  either  in  the  reasoning  of  the 
opinions  or  in  the  principles  involyed,  as 
tending  to  uphold  it,  are  Com,  t.  Hamilton 
Mfg.  Co.  120  Mass.  383;  State  v.  Peel  Splint 
Coal  Co.  36  W.  Va.  802,  17  L.  R.  A.  385,  15 
8.  E.  1000.  In  the  Massachusetts  case  the 
act  construed  provided  that  "no  minor  under 
the  age  of  eighteen  years,  and  no  woman  over 
that  age,  shall  be  employed  in  laboring  by 
any  person,  firm,  or  corporation  in  any  man- 
ufacturing establishment  in  this  common- 
wealth more  than  ten  hours  in  any  one  day," 
eta  This  enactment,  under  some  authori- 
ties, might  be  held  valid,  applying,  as  it  does, 
only  to  women  and  minors,  since  the  former 
class,  on  account  of  sex  and  supposed  physi- 
cal infirmities,  and  the  latter,  because  of  their 
tender  age,  are  under  the  guardianship  of 
the  state,  and,  not  standing  on  an  equality 
with  adult  men,  are  subjects  of  restraining 
regulations.  But  it  is  not  clear  whether  the 
act  was  sustained  on  this  ground,  or  that  it 
was  a  valid  police  regulation.  Probably  not 
the  latter,  for  the  court  remarked  that  such 
legislation  might  be  maintained  either  as  a 
health  or  police  regulation,  if  it  were  neces- 
sary to  resort  to  those  sources  for  power. 
If  the  former,  the  case  would  not  be  apposite. 
Whatever  the  basis  for  the  decision  may  be, 
the  reasoning  of  the  court  in  support  of  it 
is  not  satisfactory;  for,  in  answer  to  the  ar- 
ffument  that  the  prohibition  of  the  act  vio- 
lated the  right  of  an  adult  woman  to  labor 
as  many  hours  per  day  as  she  chooses,  the 
court  said:  "Tne  obvious  and  conclusive 
reply  to  this  is  that  the  law  does  not  limit 
her  right  to  labor  as  many  hours  per  day  or 

Ser  week  as  she  may  desire;  it  does  not  in 
drms  forbid  her  laboring  in  any  particular 
business  or  occupation  as  many  nours  per 
day  or  per  week  as  she  may  desire;  it  merely 
prohibits  her  being  employed  continuously  in 
the  same  service  more  than  a  certain  number 
of  hours  per  day  or  week  which  is  so  clearly 
within  the  power  of  the  legislature  that  it 
becomen  unnecessary  to  inquire  whether  it 
is  a  matter  of  grievance  of  wnich  this  defend- 
ant has  the  right  to  complain."  We  may  ap- 
parently digress  to  remark  that  if  this  con- 
struction is  correct,  and  if  the  real  object  of 
the  act  be  to  protect  the  health  of  a  certain 
clam  of  working  women  by  shortening  the 
hours  of  labor,  that  object  is  frustrated, 
sim'ejf  the  act  permits  one  of  the  designated 
class,  after  working  the  eight  hours,  to  en- 
gage in  any  other  than  the  forbidden  kind 
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of  labor  for  as  many  additional  hours  as  she 
chooses  in  anv  one  day,  practically  there  i» 
no  limit  at  all  upon  the  length  of  time  that 
she  may  work,  provided  she  can  get  employ- 
ment. But  the  disposition  made  of  Uie  case 
evades  the  real  question.  To  one  who  de- 
sires to  devote  her  entire  time  and  energies 
in  laboring  at  one  particular  occupation,  in 
which  the  legislature  seeks  to  restrict  her, 
it  is  no  answer  to  say  that  her  right  to  make 
contracts  for  her  labor  is  not  curtailed  be- 
cause she  may  work  as  many  additional 
hours  as  she  pleases  at  some  other  occupa- 
tion. The  value  of  the  right  consists  in  free- 
dom to  labor  in  any  lawful  business  she  may 
select,  for  as  many  hours  each  day  as  she 
chooses.  This  case  is  the  only  authority 
cited  in  some  of  the  text-books  for  legisla- 
tion of  this  character,  but  we  cannot  follow 
it.  Its  doctrine,  as  applicable  to  adult  men, 
at  least,  is  materially  weakened,  if  not  over- 
thrown, by  the  subsequent  decision  in  Com. 
V.  Perry,  165  Mass.  117,  14  L.  R.  A.  325,  28 
N.  E.  1126,  where  an  act  providing  that  no 
employer  shall  impose  a  fine  upon  an  em- 
ployee engaged  at  weaving,  or  withhold  his 
wages,  in  whole  or  in  part,  for  imperfections 
that  may  arise  during  the  process  of  weav- 
ing, was  held  to  be  in  conflict  with  the  Con- 
stitution of  that  commonwealth,  as  interfer- 
ing with  the  right  of  acquiring,  possessing, 
and  protecting  property;  and  in  the  latter 
case  are  cited  with  approval  several  author- 
ities hereinafter  to  be  discussed,  which  are 
squarely  in  conflict  with  the  former. 

In  the  Constitution  of  Utah  there  is  an 
entire  article  (16)  devoted  to  the  rights  of 
labor.  For  our  present  purpose,  {{  1,  6,  and 
7  only  need  be  here  reproduced.    They  are: 

"Sec  1.  The  rights  of  labor  shall  have 
just  protection  through  the  laws  calculated 
to  promote  the  industrial  welfare  of  the 
state." 

"Sec.  6.  Eight  hours  shall  constitute  a 
day's  work  on  all  works  or  undertakings  car- 
ried on  or  aided  by  the  state,  county,  or 
municipal  governments;  and  the  legislature 
shall  pass  laws  to  provide  for  the  health  and 
safety  of  employees  in  factories,  smelters, 
and  mines. 

"Sec.  7.  The  legislature,  by  appropriate 
legislation,  shall  provide  for  the  enforcement 
of  the  provisions  of  this  article." 

While  disclaiming  any  expression  of  opin- 
ion as  to  whether  the  act  in  question  might 
or  might  not  be  upheld  as  an  exercise  of  the 
police  power,  which,  though  unexpressed  in 
the  Constitution,  resides  in  every  sovereign 
state,  the  supreme  court  of  Utah  clearly 
grounded  its  decision  upon  the  mandatory 
nature  of  the  foregoing  S  6.  The  imperative 
command  thereof  was  thought  to  operate 
both  upon  the  legislature  and  the  courts, — 
upon  the  legislature  as  an  express  injunction 
requiring  the  enactment  of  legislation  to 
protect  tne  health  of  the  classes  enumerated, 
and  upon  the  courts  as  an  implied  restric- 
tion, withdrawing  from  them  an  inquiry  into 
such  legislation  as  should  be  passed  in  obe- 
dience to  that  command,  upon  which  inves- 
tigation, in  the  absence  of  the  constitutional 
limitation,  and  with  respect  to  sucn  legisla- 
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tion  as  comes  within  the  range  of  the  general 
police  power,  the  court  might  enter  to  ascer- 
tain if  it  accords  with  the  Constitution. 
This  extract  from  the  opinion, of  Zane,  Ch. 
J.,  bears  out  our  statement:  "The  provi- 
sion of  the  state  Constitution  quoted  makes 
it  the  duty  of  the  legislature  to  'pass  laws 
to  provide  for  the  health  and  safety  of  em- 
ployees in  factories,  smelters,  and  mines.' 
And  we  are  not  authorized  to  hold  that  the 
law  in  question  is  not  calculated  and  adapted 
in  any  degree  to  promote  the  health,  and 
safety  of  persons  working  in  mines  and  smel- 
ters. Were  we  to  do  so,  and  declare  it  void, 
we  would  usurp  the  powers  intrusted  by  the 
Constitution  to  the  lawihaking  power." 
8iaU  V.  Holden,  14  Utah,  96,  37  L.  R.  A.  103, 

46  Pae.  762.  And  the  remark  of  Mr.  Justice 
Brown  in  Holden  v.  Hardy,  160  XJ.  S.  366,  42 
L.  ed.  780,  18  Sup.  Ct.  Rep.  383,  further  cor- 
roborates it,  when  he  said:  "The  supreme 
court  of  Utah  was  of  opinion  that,  if  author- 
ity in  the  legislature  were  needed  for  the 
enactment  of  the  statute  in  question,  it  was 
found  in  that  part  of  article  16  of  the  Consti- 
tution of  the  state  which  declared  that  'the 
legislature  shall  pass  laws  to  provide  for  the 
health  and  safety  of  employees  in  factories, 
smelters,  and  mines.'"  As  the  question  is 
not  necessarily  before  us,  perhaps  we  proper- 
ly withhold  opinion  upon  it;  but  we  are  not 
prepared  to  say,  with  counsel  for  petitioner, 
that  this  provision  of  the  Utah  Constitution 
is  so  far  different  from  ours  that  the  former 
instrument  will,  and  the  latter  will  not,  per- 
mit of  such  legislation.  Rather  we  may  say 
that  we  are  impressed  with  the  able  argu- 
ment of  counsel  appearing  amioi  ouria  in  be- 
half of  the  law,  wherein  they  maintain,  with 
strong  reasoning,  that  the  presence  in  the 
Utah  Constitution  of  article  16,  on  which 
the  Utah  court  founded  its  decision,  adds 
nothing  to  the  power  which  the  legislature 
would  nave  without  it,  unless  it  l^,  as  we 
are  disposed  to  concede,  that  its  presence  re- 
moves the  objection  that  otherwise  might  be 
made  to  an  act  on  the  ground  that  it  is  class 
l^slation.  However  this  may  be,  upon  the 
claim  that  the  decision  of  the  state  court  in 
the  Utah  cases  is  a  precedent  for  us,  it  is 
sufficient  now  to  say  tnat  no  effort  was  there 
made,  as  there  is  here,  to  vindicate  the  law 
as  a  valid  exercise  of  the  general  unwritten 
police  power,  and  for  this  reason  the  cases 
cannot  be  treated  as  authority.  And  since 
we  are  entitled  to  presume  that  the  court 
there  chose  the  the  strongest,  if  not  the  only, 
ground  on  which  to  rest  its  determination, 
but  little,  if  any,  weight  is  to  be  given  to  the 
claim  that  the  reasoning  of  the  opinion  sup- 
ports respondent's  contention  that  our  act  is 
in  harmony  with  our  own  Constitution. 

It  is  chiefly  on  account  of  the  authorita- 
tive character  of  decisions  of  the  Supreme 
Court  of  the  United  States  that  we  are  asked 
to  uphold  this  act.  It  goes  without  saying 
that  if  a  Federal  question  were  involved  in 
the  case  at  bar,  and  had  been  passed  upon  by 
that  tribunal,  our  duty  in  the  premises 
would  be  clear.  But  the  petitioner  does  not 
invoke  the  protection  of  any  provision  of  the 
national  Constitution.    He  maintains  that 
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his  sacred  rights  of  liberty,  and  freedom  of 
contract  embraced  in  his  right  of  property, 
and  his  exemption  from  arbitrary  and  unjust 
discriminations,  all  of  which  are  guaranteed 
to  him  in  the  sections  of  our  Constitution 
above  quoted,  are  violated  by  this  act.  It 
is  a  mistaken  notion  that  the  14th  article  of 
amendment  to  the  National  Constitution 
created  any  civil  rights,  or  entitled  citizens 
of  states  to  transfer  from  the  states  to  the 
Federal  government  their  security  and  pro- 
tection. In  a  long  series  of  decisions,  begin- 
ning with  the  Slaughter-House  Cases,  16 
Wall.  26,  21  L.  ed.  394,  and,  among  other 

§reat  cases,  in  Patterson  v.  Kentucky,  97  U. 
.  501,  24  L..ed.  1116;  Butchers*  Union  8,  H. 
d  L.  8,  L.  Co,  V.  Crescent  City  L,  8,  L.  d  8, 
H.  Co,  III  U.  S.  746,  759,  28  L  ed.  585,  591, 
4  Sup.  Ct.  Rep.  652;  Barhier  v.  Connelly,  US 
U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357 ; 
Tick  Wo  V.  Hopkins,  118  U.  S.  356,  30  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1004;  Powell  v.  Pennsyl- 
vania, 127  U.  S.  678, 683,  32  L.  ed.  253,  8  Sup. 
Ct  Rep.  992,  1257 ;  and  Allgeyer  v.  Louisi- 
ana, 165  U.  S.  578,  41  L.  ed.  832,  17  Sup.  Ct. 
Rep.  427, — the  Supreme  Court  of  the  United 
States  has  held,  as  well  expressed  by  Miller, 
J.,  in  the  Slaughter-House  Cases:  "The  con- 
stitutional provision  there  alluded  to  did  not 
create  those  rights  which  it  called  privileges 
and  immunities  of  citizens  of  the  states.  It 
threw  around  them  in  that  clause  no  security 
for  the  citizen  of  the  state  in  which  they 
were  claimed  or  exercised.  Nor  did  it  pro- 
fess to  control  the  power  of  the  state  govern- 
ments over  the  rights  of  its  own  citizens. 
Its  sole  purpose  was  to  declare  to  the  several 
states  that,  'whatever  those  rights,  as  you 
grant  or  establish  them  to  your  own  citi- 
zens, or  as  you  limit  or  qualify,  or  impose 
restrictions  on  their  exercise,  the  same, 
neither  more  nor  less,  shall  be  the  measure 
of  the  rights  of  citizens  of  other  states  with- 
in your  jurisdiction.' "  And  by  Field,  J.,  in 
the  Barhier  Case:  "Neither  the  amendment, 
— broad  and  comprehensive  as  it  is, — ^nor  any 
other  amendment,  was  designed  to  interfere 
with  the  power  of  the  state,  sometimes 
termed  its  'police  power'  to  prescribe  regula- 
tions to  promote  the  health,  peace,  morals, 
education,  and  good  order  of  the  people,  and 
to  legislate  so  as  to  increase  the  industries 
of  the  state,  develop  its  resources,  and  add  to 
its  wealth  and  prosperity."  See  also  118 
U.  S.  365,  30  L.  ed.  225,  6  Sup.  Ct  Rep.  1004. 
And  so  long  as  any  state  observes  the  re- 
quirements of  the  14th  Amendment,  and,  in 
its  legislation,  gives  to  citizens  of  other 
states  the  same  privileges  and  immunities 
that  are  enjoyed  by  its  own  citizens,  and  pro- 
vides that  no  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of 
law,  and  affords  to  all  persons  within  its 
jurisdiction  the  equal  protection  of  its  laws, 
the  Federal  courts  cannot  interfere  there- 
with, even  though  the  policy  of  the  state  be 
unwise,  and  its  laws  arbitrary  and  oppress- 
ive, and  flagrantly  in  violation  of  the  state 
Constitution.  And  so  it  might  well  be  that 
a  law  is  valid  so  far  as  a  clause  of  the  Fed- 
eral Constitution  is  concerned,  and  yet  be 
expressly  inhibited  by  the  Constitution  of  a 
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Btate.  It  does  not  neoessarily  follow,  there- 
fore, that  because  an  act  has  met  the  approv- 
al of  the  Supreme  Court  of  the  United 
States,  as  not  infringing  any  provision  of  the 
Federal  Constitution,  it  is  for  that  reason 
free  from  a  prohibition  contained  in  a  state 
Constitution.  This  distinction  is  not  always 
observed,  and  some  confusion  exists  on  ac- 
count of  the  loose  talk  about  it.  It  should 
be  said  that  counsel  for  respondent  recog- 
nize it.  Nevertheless  they  would  have  us 
sustain  this  law  on  the  authoritv  of  a  deci- 
sion which,  when  rightly  considered  under 
the  facts  of  this  case,  is  not  an  authority  at 
all.  In  many  of  its  own  decisions  the  Su- 
preme Court  of  the  United  States  has  clearly 
indicated  the  extent  and  scope  of  its  juris- 
diction in  cases  like  that  before  it  in  the 
Holden  Case.  In  the  Barhier  Case,  113  XJ. 
8.  27,  28  L.  ed.  923,  5  Sup.  Ct  Rep.  367,  Mr. 
Justice  Field,  speaking  for  the  court,  said: 
"In  this  case  we  can  only  consider  whether 
the  4th  section  of  the  ordinance  of  the  city 
and  county  of  San  Francisco  is  in  conflict 
with  the  Constitution  or  laws  of  the  United 
States.  We  cannot  pass  upon  the  conform- 
ity of  that  section  with  the  requirements  of 
the  Constitution  of  the  state.  Our  jurisdic- 
tion is  confined  to  a  consideration  of  the  Fed* 
eral  question  involved."  And  in  Tick  Wo  ▼. 
Hopkins,  118  U.  S.  350,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.  1064,  Mr.  Justice  Matthews,  speak- 
ing for  the  court,  says:  ''The  question 
whether  his  imprisonment  is  illegal,  under 
the  Constitution  and  laws  of  the  state,  is 
not  open  to  us.  And  although  that  question 
might  have  been  considered  in  the  circuit 
court  in  the  application  made  to  it,  and  by 
this  court  on  appeal  from  its  order,  yet  ju- 
dicial propriety  is  best  consulted  by  accept- 
ing the  judffment  of  the  state  court  upon  the 
points  involved  in  that  inquiry." 

In  People  v.  Budd,  117  N.  Y.  1,  6  L.  R.  A. 
059,  22  K.  £.  670,  682,  we  find,  both  in  the 
majority  and  dissenting  opinions,  admirable 
statements  of  what  consideration  should  be* 
ffiven  by  a  state  court  to  a  decision  of  the 
Supreme  Court  of  th«  United  States  on  a 
question  of  constitutional  law,  where  the 
point  relates  to  the  validity  of  a  state  stat- 
ute claimed  to  be  void  because  it  deprives  a 
citizen  of  life,  liberty,  and  property  without 
due  process  of  law,  and  the  decision  sustains 
the  validity  of  the  law.  Mr.  Justice  An- 
drews, speaking  for  the  majority,  thus  states 
the  rule:  "Since  the  14th  Amendment,  the 
question  whether  a  state  statute  infringes 
the  constitutional  guaranty  protecting  life, 
liberty,  and  property,  where  it  arises  in  a 
state  court,  involves  the  consideration  of 
both  the  Federal  and  state  Constitutions,  al- 
though the  ground  of  construction  and  de- 
cision is  identical  under  either  instrument. 
But  whether  the  decision  of  Uie  state  court 
presents  a  Federal  question  reviewable  on 
appeal  to  the  Supreme  Court  of  the  United 
States  depends  on  the  nature  of  the  decision 
of  the  state  court;  that  is  to  say,  whether  it 
affirmed  the  validity  of  the  statute,  or  held 
it  to  be  unconstitutional  and  void.  If  the 
state  court  decides  that  the  statute  does  vio- 
late the  constitutional  guaranty,  its  deci- 
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sion  is  now,  as  before  the  14th  Amendment, 
final  and  conclusive,  and  no  appeal  can  be 
taken  to  the  Federal  court,  as  in  that  case 
no  right  under  the  Constitution  and  laws  of 
the  IJnited  States  has  been  denied.  If,  on 
the  other  hand,  the  state  court  sustains  the 
statute  and  denies  the  right  asserted,  the 
Federal  jurisdiction  attaches,  and  an  appeal 
may  be  taken  to  the  United  States  Supreme 
Court.  It  cannot  be  maintained,  we  think, 
that  a  dedsion  of  the  Federal  court  sustain- 
ing a  state  statute  is  res  judicata  and  bind- 
ing upon  a  state  court,  when  the  same  ques- 
tion subsequently  arises  there  under  a  sim- 
ilar statute.  It  would  still  be  the  duty  of 
the  state  court  to  examine  the  question,  and 
decide  it  according  to  its  interpretation  of 
the  constitutional  guaranty."  Peckham,  J., 
tersely  and  to  the  same  effect,  on  page  35, 117 
N.  Y.,  and  page  682,  22  N.  E.,  says:  "In  con- 
struing a  clause  in  our  state  Constitution 
similar  to  one  in  the  Federal  instrument, 
should  we  follow  the  interpretation  of  such 
clause  as  given  by  the  Federal  court,  which 
interpretation  compels  us  to  deny  to  th^e 
defendants  the  relief  they  ask  for,  although 
otherwise  we  are  satisfied  that  they  are  just- 
ly entitled  to  that  relief.  If  any  right,  priv- 
ilege, or  immunity  claimed  under  the  Federal 
Constitution  or  laws  be  denied  by  this  court, 
its  decision  is  reviewable  in  tiie  supreme 
court,  and  in  such  cases  it  is  our  duty  to  fol- 
low in  the  footsteps  of  that  court,  and  to  be 
guided  and  controlled  by  its  decisions.  But 
m  this  case  the  right  is  claimed  under  our 
state  Constitution,  and  in  matters  pertain- 
ing to  its  proper  construction  our  decision  is 
final,  excepting  that  if,  as  construed  by  us, 
the  Constitution  or  our  laws  deny  the  exist- 
ence of  some  right  or  privil^re  claimed  by  a 
party  by  virtue  of  the  Federal  Constitution 
or  laws,  our  decision  is  reviewable  by  the 
Federal  court,  not  for  the  purpose  of  review- 
ing our  construction  of  our  own  Constitution 
or  laws,  but  to  see 'whether,  under  the  Con- 
stitution or  laws  as  construed  by  us,  any 
right  or  privilege  existing  by  virtue  of  the 
Federal  Constitution  or  laws  has  been  vio- 
lated or  denied,  and,  if  so,  to  give  it  effect 
notwithstanding  the  state  law  or  Constitu- 
tion. But  where  we  deny  no  right  or  privi- 
lege claimed,  and,  on  the  contrary,  assert  and 
protect  it,  there  is  no  review  by  the  Federal 
court  possible."  In  Indianapolis  v.  Navin^ 
161  Ind.  139,  41  L.  R.  A.  337,  47  N.  E.  525, 
and  51  N.  E.  80,  the  same  rule  is  laid  down, 
and  numerous  authorities  are  cited. 

We  have  made  these  extracts  from  the  au- 
thorities chiefiy  for  the  reason  that  the^  fur- 
nish a  complete  answer  to  the  contention  of 
respondent's  counsel  that  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the 
Holden  Oases  is,  in  the  circumstances  here 
present,  a  binding  authority,  or  any  author- 
ity, upon  this  court.  In  all  such  questions, 
when  it  is  once  determined  that  no  Federal 
question  is  involved,  that  is  the  end  of  the  in- 
quiry by  the  Federal  court.  For  the  sake  of 
brevity,  we  desire,  in  this  connection  (though 
the  reference  might  be  equally  pertinent 
elsewhere)  to  notice  what  Mr.  Justice 
Brown,  who  wrote  the  opinion  of  the  m^ 
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jority,  said  of  these  decisionfl  of  the  yarioua 
■tftte  courts  declaring  unconstitutional 
eight-hour  statutes:  '*We  have  no  disposi- 
tion to  criticise  the  many  authorities  which 
hold  that  state  statutes  restricting  the  hours 
of  labor  are  unconstitutional.  Indeed,  we 
are  not  called  upon  to  express  an  opinion 
upon  this  subject.  It  is  sufficient  to  say  of 
them  that  they  have  no  application  to  cases 
where  the  legislature  had  adjudged  that  a 
limitation  is  necessary  for  the  preservation 
of  the  health  of  employees,  and  there  are  rea- 
sonable grounds  for  believing  that  such  de- 
termination is  supported  by  the  facts."  The 
last  sentence,  removed  from  its  proper  set- 
ting, in  its  literal  Signification  might  seem 
to  support  respondent's  contention  that  in 
exercising  police  power  the  legislature  may 
override  all  constitutional  limitations.  If 
it  be  conceded,  as  it  is  not,  that  in  the  pend- 
ing cause  it  was  competent  for  that  tribunal 
to  make  an  announcement  as  to  the  power  of 
the  legislature  in  this  connection  that  would 
bind  Uie  state  courts,  we  think  it  clear  that 
none  such  as  is  claimed  here  was  made;  for 
when  this  sentence  is  read,  as  it  should  be, 
with  what  immediately  precedes  and  follows, 
it  is  not  susceptible  of  the  interpretation 
put  upon  it.  ^hat  follows  is  a  declaration 
that,  if  tL«*  legislature  has  exercised  a  rea- 
sonable disci  etion  its  act  will  be  enforced, 
but  if  its  action  is  a  mere  excuse  for  an  un- 
just discrimination,  or  the  oppression  of  a 
particular  class,  it  is  a  nullity.  What  pre- 
cedes, indicates,  in  the  view  of  the  court,  that 
no  criticism  could  be  made  upon  the  decisions 
of  these  state  courts.  These  considerations, 
coupled  with  the  closing  words  of  the  opin- 
ion, in  which  it  is  said  tiiat  "the  act  in  ques- 
tion was  a  valid  exercise  of  the  police  power 
of  the  state,"  are  persuasive  that  the  learned 
justice  intended  his  language  to  have  only 
the  scope  to  which  language  in  an  opinion 
must  always  be  restricted,  ifie.,  the  facts  of 
the  particular  case,  and  that  therefore  this 
language,  which  would  seem  to  be  general  in 
its  application,  was  intended  to  be  restricted 
to  a  case  in  which  there  was  express  consti- 
tutional authority,  as  in  Utah,  for  the  enact- 
ment of  legislation  like  ths/t  then  and  now 
challenged.  But,  if  we  should  be  wrons  in 
this  construction,  we  must  still  for  ourselves 
determine  whether  acts  of  our  own  legisla- 
ture are  or  are  not  in  contravention  of  our 
own  Ck>n8titution.  If  the  language  used  by 
that  august  tribunal  in  Holdm  v.  Hardy  is 
to  be  understood  as  limiting  or  defining  how 
far  a  state  legislature  may  go  in  the  exercise 
of  the  police  power  without  transcending 
any  of  the  limits  prescribed  by  the  Federal 
Constitution,  we  sigree  with  counsel  for  pe- 
titioner that  it  was  needful  to  the  ascertain- 
ment of  the  auestion  before  Uie  court.  But 
if  it  is  not  to  be  thus  restricted,  and  if  it  was 
employed  with  the  view  of  determining  what 
are  the  true  limits  of  the  police  power  of  a 
state  under  the  provisions  of  the  Constitu- 
tion of  that  state,  the  remarks  in  that  con- 
nection are  wholly  obiter,  and  not  authority 
in  that  court  itself,  much  less  in  any  other 
jurisdiction.  Waditoorth  y.  Union  P.  R. 
Co.  18  Colo.  600, 610,  28  L.  R.  A.  812,  33  Pae. 
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615;  Carroll  v.  Carroll,  16  How.  276,  287, 
14  L.  ed.  03G,  037,  2  Black,  Judgm.  {  611.  In 
other  words,  as  to  whether  a  given  act  of  a 
state  legislature  does  or  does  not  violate  the 
Federal  Constitution,  the  decision  of  the  Su- 
preme Court  of  the  United  States  is  su- 
preme, to  which  all  other  tribunals  must 
yield  obedience.  On  the  other  hand,  upon 
the  question  as  to  whether  or  not  a  state 
law  is  valid  or  invalid  under  a  state  Consti- 
tution, the  decision  of  the  supreme  court  of 
that  state  is  supreme  and  binding  upon  the 
Federal  as  well  as  the  state  courts,  with 
well-recognized  exceptions,  not  applicable 
here,  as  illustrated  in  Burgess  v.  Seligman, 
107  U.  S.  20,  33,  27  L.  ed.  359,  865,  2  Sup. 
Ct.  Ren.  10. 

In  the  light  of  these  authorities  it  is  clear 
— First,  that  the  decision  of  the  supreme 
court  of  Utah  in  construing  the  Utah  statute 
is  not  an  authority  here,  for  the  reason  that 
the  decision  there  was  based  entirely  upon 
the  mandatory  nature  of  a  provision  of  the 
Utah  Constitution  which  is  not  present  in 
our  organic  act;  second,  in  affirming  the 
judgment  of  the  Utah  court,  the  decision  of 
the  Supreme  Court  of  the  United  States  in 
the  H  olden  Cases  is  not  a  precedent  for  this 
court  in  construing  our  act,  for  the  reason 
that  liie  sole  question  before  the  Federal 
court  was  whether  or  not  the  Utah  act  vio- 
lated the  Federal  Constitution.  If,  however, 
it  could  be  maintained  that  this  affirmance 
was  in  effect  a  determination  that  the  Utah 
law  was  in  harmony  with  the  Utah  Consti- 
tution, the  decision  of  the  Federal  court 
would  not  be  an  authority  here,  because  we 
have  no  sudi  constitutional  provision. 

In  State  v.  Peel  Splint  Coal  Co,  36  W.  Va. 
802,  17  L.  R.  A.  386,  15  S.  £.  1000,  the  court 
construed  two  acts,— one  prohibiting  any 
corporation  or  person  engaged  in  any  busi- 
ness from  paying  its  employees  wages  in  any- 
thing but  lawfm  money;  the  other  provid- 
ing tiiat  persons  operating  coal  mines  should 
weigh  and  measure  coal  at  the  place  where 
mined,  before  the  same  is  screened;  the  for- 
mer being  generally  known  as  the  "Scrip  Act," 
and  the  latter  as  the  "Coal-Screening  Acf 
Both  were  held  constitutional.  It  appears 
from  the  majority  opinion  that  the  decision, 
as  stated  by  the  court,  was  based  upon  two 
propositions:  First,  that 'defendant  was  a 
corporation  which,  under  the  laws  of  West 
Virginia,  enjoyed  unusual  and  extraordinary 
pri^^es,  which  enabled  it  to  surround  it- 
self with  a  vast  retinue  of  laborers,  who 
needed  to  be  protected  against  all  fraudulent 
or  suspicious  devices  in  the  weighing  of  coal 
or  payment  of  labor ;  second,  that  the  defend- 
ant as  a  licensee  was  pursuing  a  vocation 
which  the  state  had  taken  under  its  general 
supervision  for  the  purpose  of  securing  the 
safety  of  employees  by  ventilation,  inspec- 
tion, and  governmental  report;  and  the  de- 
fendant therefore  must  submit  to  such  regu- 
lations as  the  sovereign  thinks  conducive  to 
the  public  health,  morals,  or  publie  secur- 
ity. Two  of  the  four  judges  dissented,  and 
in  vigorous  opinions,  fortified  by  cogent  rea- 
soning, held  both  acta  to  be  unconstitutional. 
ConMcring  the  grounds  upon  which  the  de- 
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eislon  was  based,  it  is  so  manifestly  not 
against  our  conclusion,  under  the  facts  of 
this  case,  that  we  need  not  stop  to  analyze 
the  opinion.  We  now  proceed  with  cases 
squarely  condemning  such  enactments. 

In  Low  V.  Iteea  Printing  Co.  41  Neb.  127, 
24  L.  R.  A.  702,  69  N.  W.  362,  an  act  provid- 
ing that  for  all  classes  of  mechanics,  sery- 
ants,  and  laborers,  except  those  engaged  in 
farm  or  domestic  labor,  a  day's  work  shall 
not  exceed  eight  hours,  was  held  unconsti- 
tutional— First,  because  the  discrimination 
against  farm  and  domestic  laborers  is  spe- 
cial legislation;  and,  second,  because  by  the 
act  in  question  the  constitutional  right  of 
parties  to  contract  with  reference  to  compen- 
sation for  services  is  denied.  In  Millett  v. 
PeopU,  117  111.  294,  57  Am.  Rep.  869,  7  N. 
E.  631,  an  act  providing  for  the  weighing  of 
coal  at  tiie  mines,  and  requiring  owners  of 
mines  to  furnish  and  place  upon  the  railway 
track  adjacent  thereto  a  track  scale  of  the 
'  standard  measure^  was  held  to  be  unoonsti- 
tutional,  both  upon  the  ground  that  it  was 
elass  legislation,  and  that  it  prohibited  per- 
sons 8ui  juris  from  making  their  own  con- 
tracts. The  opinion  of  Mr.  Justice  Sohol- 
field  is  a  very  able  and  instructive  one.  In 
Frorer  v.  People,  141  111.  171,  16  L.  R.  A. 
492,  31  N.  £.  395,  an  act  directed  against  the 
truck  system,  which  sought  to  prohibit  per- 
sons engaged  in  the  mining  or  manufactur- 
ing business  from  keeping  a  truck  store,  was 
held  to  be  unconstitutional  on  the  ground 
that  it  was  class  legislation;  and  in  discuss- 
ing the  limitations  upon  the  police  power  the 
following  is  pertinent:  "And  it  can  hardly 
foe  admissible  that  the  legislative  determina- 
tion that  the  facts  are  such  as  to  warrant 
this  discrimination  is  conclusive, — ^for  that 
would  make  the  general  assembly  omnipo- 
tent,— since,  if  that  were  so,  there  could  be 
nothing  but  its  own  discretion  to  control  its 
Bction  in  regard  to  every  liberty  enjoyed  by 
the  citizen."  See  also  Ramsey  v.  People,  142 
111.  380,  17  L.  R.  A.  853,  32  N.  £.  364;  Braoe^ 
^lle  Coal  Co,  v.  People,  147  111.  66,  22  L. 
R.  A.  340,  35  N.  E,  62;  Harding  v.  People, 
160  111.  459,  32  L.  R.  A.  446,  43  N.  E.  624.  In 
Riiohie  v.  People,  156  111.  98,  29  L.  R.  A.  79, 
40  N.  E.  454,  is  an  exhaustive  discussion  of 
the  scope  and  limitations  of  this  power.  The 
act  there  construed  provided  that  no  females 
shall  be  employed  in  any  factory  or  work- 
shop more  than  eight  hours  in  any  one  day, 
4)r  forty-eight  hours  in  any  one  week.  In  a 
lucid  opinion  by  Mr.  Justice  Magruder  this 
measure  was  held  void  as  violating  those 
clauses  of  the  Illinois  Constitution  against 
4slass  legislation,  and  prohibiting  the  enact- 
ment of  laws  which  deprive  a  person  of  life, 
liberty,  or  property  without  due  process  of 
law.  The  reasoning  of  tiie  opinion  goes  be- 
▼ond  anything  we  have  said  respecting  these 
limitations.  Though  many  others  equally 
pertinent  might  be  made,  we  take  the  liberty 
of  making  therefrom  the  following  extracts: 
'*The  legislature  has  no  risht  to  deprive  one 
class  of  persons  of  privileges  allowed  to 
other  persons  under  like  conditions.  The 
man  who  is  forbidden  to  acquire  and  enjoy 
property  in  the  same  manner  in  which  the 
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rest  of  the  community  is  permitted  to  ac- 
quire and  enjoy  it  is  deprived  of  liberty  in 
particulars  of  primary  importance  to  his 
pursuit  of  happiness.  If  one  man  is  denied 
the  right  to  contract  as  he  has  hitherto  done 
under  the  law,  and  as  others  are  still  al- 
lowed to  do  by  the  law,  he  is  deprived  of  both 
liberty  and  property  to  the  extent  to  which 
he  is  thus  deprived  of  such  right."  ''But 
the  police  power  of  the  stato  can  only  be  per- 
mitted to  limit  or  abridge  such  a  fundamen- 
tal right  as  the  right  to  make  contracts, 
when  the  exercise  of  such  power  is  necessary 
to  promote  the  health,  comfort,  welfare,  or 
safety  of  society  or  the  public;  and  it  is 
questionable  whether  it  can  be  exercised  to 
prevent  injury  to  the  individual  engaged  in 
a  particular  calling."  In  this  connection 
may  be  citod  a  leading  case  in  the  court  of 
appeals  of  New  York  {Re  Jacobs,  98  N.  Y. 
98,  60  Am.  Rep.  636),  in  which  was  nullified 
a  pretended  health  law  that  sought  to  pro- 
hibit the  manufacture  of  cigars  and  prepara^ 
tione  of  tobacco  in  any  form  in  tenement 
houses,  in  certein  cases.  Mr.  Justice  Earl, 
in  the  course  of  the  opinion,  says:  "To  jus- 
tify this  law,  it  would  not  be  sufficient  that 
the  use  of  tobacco  may  be  injurious  to  some 
persons,  or  that  ito  manipulation  may  be 
injurious  to  those  who  are  engaged  in  ito 
preparation  and  manufacture,  but  it  would 
have  to  be  injurious  to  the  public  health." 

Mr.  Tiedeman,  at  {  86  of  his  work,  says: 
"In  so  far  as  the  employment  of  a  certain 
class  in  a  particular  occupation  may  threat- 
en or  inflict  damage  upon  the  public  or  third 
persons,  there  can  be  no  doubt  as  to  the  con- 
stitutionality of  any  statute  which  prohibits 
thcdr  prosecution  of  that  trade.  But  it  is 
questionable,  except  in  the  case  of  minors, 
whether  the  prohibition  can  rest  upon  the 
claim  that  the  employment  will  prove  hurt- 
ful to  them.  Minors  are  under  the  guard- 
ianship of  the  state,  and  their  actions  can  be 
controlled  so  that  they  may  not  injure  them- 
selves. But  when  they  have  arrived  at  ma- 
jority they  pass  out  of  the  stete  of  tutelage 
and  stend  before  the  law  free  from  all  re- 
straint, except  that  which  may  be  necessary 
to  prevent  the  infliction  by  them  of  injury 
upon  others.  It  may  be,  and  probably  is, 
permissible  for  the  stete  to  prohibit  pregnant 
women  from  engaging  in  certein  employ- 
mente,  which  would  be  likely  to  prove  inju- 
rious to  the  unborn  child;  but  there  can  be 
no  more  justification  for  the  prohibition  of 
the  prosecution  of  certein  callings  by  wo- 
men, because  the  employment  will  prove 
hurtful  to  themselves,  than  it  would  be  for 
the  stete  to  prohibit  men  from  working  in 
the  manufacture  of  white  lead,  because  they 
are  apt  to  contract  lead  poisoning,  or  to  pro- 
hibit occupation  in  certein  parts  of  iron- 
smelting  works,  because  the  lives  of  the  men 
so  engaged  are  materially  shortened."  And 
at  fi  178:  "Laws,  therefore,  which  are  de- 
signed to  regulate  the  terms  of  hiring  in 
strictly  private  employmente  are  unoonsti- 
tutional,  because  they  operate  as  an  inter- 
ference  with  one's  natural  liberty,  in  a  ease 
in  which  there  is  no  trespass  upon  private 
right,  and  no  threatening  injury  to  the  pub- 
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lie.  And  this  oondnsion  not  only  applies  to 
laws  regulating  the  rate  of  wages  of  private 
workmen,  but  also  anj  other  law  whose  ob- 
ject is  to  regulate  any  of  the  terms  of  hiring, 
such  as  the  number  of  hours  of  labor  per  day 
which  the  employer  may  demand.  There 
can  be  no  constitutional  interference  by  the 
state  in  the  priyate  relation  of  master  and 
servant,  except  for  the  purpose  of  prevent- 
ing frauds  and  trespasses."  Judge  Cooley, 
in  his  standard  work  on  Constitutional  Lim* 
itations,  6th  ed.,  at  page  486,  says:  "If  the 
legislature  should  undertake  to  provide  that 
persons  following  some  specified  lawful  trade 
or  employment  should  not  have  capacity  to. 
make  contracts,  or  to  receive  conveyances,  or 
to  build  such  houses  as  others  were  allowed 
to  erect,  or  in  any  other  way  to  make  such 
use  of  Uieir  property  as  was  permissible  to 
others,  it  can  scarcely  be  doubted  that  the 
act  would  transcend  the  due  bounds  of  legis- 
lative power,  even  though  no  express  consti- 
tutional provision  could  be  pointed  out  with 
which  it  would  come  in  conflict.  To  forbid 
to  an  individual  or  a  class  the  right  to  the 
acquisition  or  enjoyment  of  property  in  such 
manner  as  should  be  permitted  to  the  com- 
munity at  large  would  be  to  deprive  them  of 
liberty  in  particulars  of  primary  importance 
to  their  'pursuit  of  happiness,'  and  those  who 
shotrid  claim  a  right  to  do  so  ought  to  be 
able  to  show  a  specific  authority  therefor,  in- 
stead of  calling  upon  others  to  show  how  and 
where  the  authority  is  negatived."  And  at 
page  745:  "The  general  rule  undoubtedly 
is  that  any  person  is  at  liberty  to  pursue  any 
lawful  calling,  and  to  do  so  in  his  own  way, 
not  encroaching  upon  the  rights  of  others. 
This  general  right  cannot  be  taken  away.  It 
is  not  competent,  therefore,  to  forbid  any 
person  or  class  of  persons,  whether  citizens 
or  resident  aliens,  offering  their  services  in 
lawful  business,  or  to  subject  others  to  pen- 
alties for  employing  them."  In  his  work  on 
Torts,  the  same  learned  author,  at  page  326, 
remarks:  "Every  person  su«  juris  has  a 
right  to  make  use  oi  his  labor  in  any  lawful 
employment  on  his  own  behalf,  or  to  hire  it 
out  in  the  service  of  others.  This  is  one  of 
the  first  and  highest  of  civil  rights."  And  at 
page  337:  "Every  man  controls  his  own 
property  as  he  pleases,  puts  it  to  such  use 
as  he  pleases,  improves  it,  or  not,  as  he  may 
choose,  subject  only  to  the  obligation  to  per- 
form, in  respect  to  it,  the  duties  he  owes  to 
the  state  and  to  his  fellows.  The  state  can- 
not substitute  its  judgment  for  his  as  to  the 
use  he  should  make  of  it  for  his  own  advant- 
age." In  his  work  on  Constitutional  Law, 
at  page  312,  Mr.  Black,  in  speaking  of  laws 
limiting  the'  hours  of  labor,  after  stating 
that  they  might  be  held  valid  as  to  women 
and  children,  and  as  to  occupations  affected 
witii  a  public  interest,  thus  proceeds :  "But, 
where  none  of  these  circumstances  apply,  it 
is  very  doubtful  whether  such  laws  do  not 
unwarrantably  interfere  with  the  right  of 
contract." 

Leep  V.  Bt,  Louis,  I.  M.  d  8.  R,  Co.  68 
Ark.  407,  23  L.  R.  A.  264,  26  S.  W.  75,  con- 
tains a  valuable  discussion  of  this  subject, 
which  is  in  line  with  our  own  decisions ;  and 
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in  the  course  of  the  opinion  it  is  said  that  the 
Peel  Splint  Coal  Co.  Case,  36  W.  Va.  802,  15 
S.  £.  1000,  17  L.  R.  A.  385,  is  against  the 
weight  of  authority.  At  page  421,  58  Ark., 
page  270,  23  L.  R.  A.,  and  page  70,  25  S.  W., 
of  the  opinion  it  is  said:  "We  think  it  is 
obvious  that  the  right  to  contract  cannot  be 
limited  by  arbitrary  legislation  which  rests 
on  no  reason  upon  which  it  can  be  defended ; 
for,  if  it  could,  the  right  would  cease  to  exist, 
and  become  a  license  revocable  at  the  will  of 
the  legislature,  and  the  government  would 
become  a  despotism  in  theory,  if  not  in  fact. 
Such  a  power  cannot  exist;  for,  if  it  could, 
it  would  be  subversive  of  the  right  to  enjoy 
and  defend  liberty,  to  acquire  and  possess 
property,  and  to  pursue  happiness,  declared 
to  be  inalienable  by  the  Constitution  of  this 
state."  "When  the  subject  of  contract  is 
purely  and  exclusively  private,  unaffected  by 
any  public  interest  or  auty  to  person,  to  so- 
ciety, or  government,  and  the  parties  are  ca- 
pable of  contracting,  there  is  no  condition 
existing  upon  which  the  legislature  can  in- 
terfere for  the  purpose  of  prohibiting  the 
contract  or  con^oUing  the  terms  thereof." 
State  V.  Loomis,  115  Mo.  307,  21  L.  R.  A. 
789,  22  S.  W.  350,  in  discussing  a  scrip  law, 
held  that  it  was  violative  of  the  constitution- 
al guaranty  of  due  process  of  law,  and  void. 
Godcharles  v.  Wigeman,  113  Pa.  431,  6  Atl. 
354,  in  passing  upon  the  same  sort  of  an  act, 
held  it  unconstitutional,  as  infringing  the 
right  of  persons  aui  juris  to  make  their  own 
contracts.  The  supreme  court  of  Wesrt  Vir- 
ginia, in  State  v.  Ooodtoill,  33  W.  Va.  170, 
6  L^R.  A.  621,  10  S.  £.  285,  held  a  scrip  law 
unconstitutional  on  the  ground  that  it  was 
class  legislation.  In  People  v.  Budd,  117  N. 
Y.  1,  5  L.  R.  A.  559,  22  N.  E.  670,  682,  while 
the  court  held  constitutional  an  act  regulat- 
ing elevator  charges,  on  the  ground  that  ele- 
vators were  affected  with  a  public  interest, 
and  their  owners  had  received  special  bene- 
fits from  the  state  canal,  yet  the  act  itself 
was  distinguished  from  one  regulating  a 
strictly  private  business.  In  respect  thereto 
the  court  said :  "That  no  general  power  re- 
sides in  the  legislature  to  regulate  private 
business,  prescribe  the  conditions  under 
which  it  shall  be  conducted,  fix  the  price  of 
commodities  or  services,  or  interfere  with 
freedom  of  contract,  we  cannot  doubt.  The 
merchant  and  manufacturer,  the  artisan  and 
laborer,  under  our  system  of  government,  are 
left  to  pursue  and  provide  for  their  own  in- 
terests in  their  own  way,  untrammeled  by 
burdensome  and  restrictive  regulations, 
which,  however  common  in  rude  and  irregu- 
lar times,  are  inconsistent  with  constitution- 
al liberty."  In  the  dissenting  opinion  of 
Peckham,  J.,  now  a  member  of  the  Supreme 
Court  of  the  United  States,  is  one  of  the 
most  masterly  discussions  of  the  police  pow- 
er to  be  found  in  the  books,  and  while  it  is  a 
matter  of  regret  that  in  dissenting  from  the 
decision  of  the  majority  of*  the  court  in 
Holden  v.  Hardy,  in  which  he  was  joined  by 
Mr.  Justice  Brewer,  he  did  not  state  anew  the 
grounds  thereof,  yet  a  careful  reading  of  his 
dissenting  opinion  in  the  case  to  which  we 
now  refer  discloses  his  objections  to  the  doc- 
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trine  announced  •  in  the  Holden  Case;  and 
prior  decisions  of  Mr.  Justice  Brewer  upon 
the  same  subject  attest  his  reasons  for  such 
dissent.  The  late  case  of  People  em  rel.  Ty- 
roler  v.  Warden  of  Oity  Prison,  157  N.  Y. 
116,  43  L.  R.  A.  264,  61  N.  E.  1006,  holding 
invalid  an  act  prohibiting  all  persons  except 
the  agents  of  a  transportation  company  from 
engaging  in  the  passenger  ticket  brokerage 
business,  is  in  line  with  the  current  of  au- 
thority on  the  limitations  of  the  police 
power.  State  v.  Julow,  129  Mo.  168,  29  L. 
R.  A.  257«  31  S.  W.  781,  condemns  as  void  a 
law  making  it  unlawful  for  an  employer  to 
prohibit  an  employee  from  joining,  or  to  re- 
quire an  employee  to  withdraw  from,  a  trade 
or  labor  union,  or  ouier  lawful  organization, 
upon  the  ground  that  it  is  special  legisla- 
tion, and  that  it  deprives  the  employee  of 
property  without  due  process  of  law.  The 
following  excerpt  from  the  opinion  places 
far  greater  restrictions  upon  the  legislature 
in  the  exercise  of  the  police  power  than  it  is 
necessary  for  us  to  do  in  the  case  at  bar. 
After  citing  with  approval  the  authorities 
which  we  have  considered .  in  this  opinion, 
the  court,  by  Mr.  Justice  Sherwood,  says: 
"Nor  can  the  statute  escape  censure  by  as- 
suming the  label  of  a  police  regulation.  It 
has  none  of  the  elements  or  attributes 
which  pertain  to  such  a  regulation,  for  it 
does  not,  in  terms  or  by  implication,  pro- 
mote, or  tend  to  promote,  the  public  health, 
welfare,  comfort,  or  safety;  and,  if  it  did, 
the  state  would  not  be  allowed,  under  the 
guise  and  pretense  of  police  regulati<m,  to 
encroach  or  trample  upon  any  of  the  ^just 
rights  of  the  citizen,  which  the  Constitution 
intended  to  secure  against  diminution  or 
abridgment.  Re  Jacobs^  98  N.  Y.  98,  50 
Am.  Rep.  636,  and  cases  cited."  Ea  parte  Ku- 
hack,  85  Cal.  274,  9  L.  R.  A.  482,  24  Pac.  737, 
was  a  case  in  which  was  construed  a  munic- 
ipal ordinance  making  it  a  misdemeanor  for 
any  person,  when  having  labor  performed 
for  the  purpose  of  carrying  out  a  contract 
with  the  city,  to  demand,  receive,  or  contract 
for  more  than  eight  hours'  labor  in  any  one 
day  from  any  person ;  and  the  same  was  held 
void  as  an  infringement  of  the  right  of  such 
persons  to  make  and  enforce  their  contracts, 
and  could  not  be  upheld  as  a  sanitary  or  po- 
lice regulation,  as  it  might  be  if  the  employ- 
ment was  unfit  for  certain  persons,  as,  for 
example,  females  or  infants. 

This  summary  review  of  the  leading  au- 
thoritiee  shows  clearly  to  our  minds  that 
the  great  weight  of  authority,  as  well  as 
reason,  supports  the  conclusion  which  we 
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have  reached.  The  result  of  our  delibera- 
tion, therefore,  is  that  this  act  is  an  un- 
warrantable interference  with,  and  infringes, 
the  right  of  both  the  employer  and  employee 
in  making  contracts  relating  to  a  purely 
private  business,  in  which  no  possiUe  injury 
to  the, public  can  result;  that  it  unjustly  and 
arbitrarily  singles  out  a  class  of  persons,  and 
imposes  upon  them  restrictions  from  which 
others  similarly  situated  and  substantitlly 
in  the  same  condition  are  exempt;  and  that  it 
is  not,  under  our  Constitution,  a  valid  exer- 
cise of  the  police  power  of  this  state,  either 
in  the  subject  selected  or  in  the  reasonable- 
ness of  the  regulation.  We  cannot  do  better, 
in  conclusion,  than  to  quote  from  the  opinion 
in  the  case  of  Colon  v.  Liek,  153  N.  Y.  188» 
47  N.  £.  302,  construing  an  act  authorizing 
summary  destruction,  without  a  jury  trial, 
of  boats  used  by  one  person  in  interfering 
with  oyster  beds,  etc.,  belonging  to  another; 
for,  in  one  respect,  it  so  fitly  characterizes 
the  act  before  us :  "It  is  to  be  observed  that 
the  statute  does  not  relate  to  the  health, 
morals,  safety,  or  welfare,  of  the  public,  but 
only  to  the  private  interests  of  a  particular 
class  of  individuals.  Xor  can  it  be  fairly 
said  that  the  means  provided  for  the  protec- 
tion of  those  interests  are  reasonably  nec- 
essary to  accomplish  that  purpose.  But, 
on  the  contrary,  they  are  plainly  oppressive, 
and  amount  to  an  unauthorized  confiscation 
of  private  property  for  the  mere  protection 
of  private  rights.  It  is  in  no  manner  at- 
tempted by  this  statute  to  protect  any  pub- 
lic interest  or  defend  any  public  right.  Nor 
is  it  calculated  to  accomplish  that  end,  but, 
under  the  ffuise  of  a  pretended  police  regula- 
tion, it  arbitrarily  invades  personal  rights, 
and  private  property.  .  .  .  It  is  mani- 
fest that  this  extraordinary  and  extreme 
statute  is  not  necessary,  and  was  not  in- 
tended, for  the  protection  of  the  public.  Its 
sole  purpose  was  to  regulate  private  inter- 
ests and  enforce  private  rights.  In  no  sense 
can  it  be  regarded  as  a  police  law,  and  con- 
sequently is  not  within  tne  police  power.  In 
this  statute  we  have  another  example  of  class 
legislation,  where  the  legislature  has  at- 
t^pted  to  improperly  interfere  with  the  pri- 
vate rights  of  the  citizen.  This  species  of 
legislation  has  been  so  often  condemned  by 
this  and  other  courts  as  to  render  any 
further  discussion  of  its  impropriety  and  in- 
validity wholly  unnecessary." 

The  petition  therefore  should  be,-  and  the 
same  is  hereby,  granted,  and  the  petitioner 
should  he,  and  hereiby  is,  discharged  from 
custody. 
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*Tbe  «et  of  tbe  le^lslatttre  (Lawi  1899, 
ehap.  189),  In  arbitrarily  establitblng  a  high 
achool,  and  requiring  its  maintenance  by  tbe 
peofiie  of  a  county,  ie  not  an  unconstitutional 
interference  with  the  rights  of  local  self-gov- 
ernment, nor  is  it  invalid  because  the  tenure 
of  office  of  the  trustees  of  such  school  Is 
three  years. 

(November  11, 1899.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  defendants  to  carry  out  the 
provisions  of  an  act  for  the  establishment 
of  a  school  at  Howard,  Elk  County.    Writ 


The  facts  are  stated  in  the  opinion. 

Mr.  L.  Beott,  with  Mr.  W.  A.  MeOaus- 
laad,  for  plaintiff: 

It  was  not  necessary  to  submit  the  ques- 
tion to  a  Tote  of  the  people  of  the  county. 

Leavenworth  County  Comra.  v.  Miller,  7 
Kan.  479,  12  Am.  Rep.  425. 

Hie  statute  is  constitutional  and  valid. 

Eichholtz  V.  Martin,  63  Kan.  486,  36  Pac 
1064;  aiasa  v.  BiUinga,  69  Kan.  776,  63 
Pac  125. 

Mesara.  Keeler  ft  Kite  for  defendants. 

Joliiuitosfty  J.,  delivered  the  opinion  of 
the  court: 

This  is  a  proceeding  to  compel  the  cotmty 
commissioners  of  Elk  county  to  carry  out 
the  provisions  of  chapter  189  of  the  Laws 
of  1899,— "An  Act  to  Establish  a  High 
School  at  Howard,  Elk  County,  Kansas." 
Two  of  the  commissioners  declined  to  ap- 
point a  board  of  trustees  as  the  act  required, 
upon  the  alleged  ground  that  it  is  an  uncon- 
stitutional interference  with  the  right  of  lo- 
cal self-government.  The  contention  made 
in  their  behalf  is  that  the  county  cannot  be 
eompelled  to  build  and  maintain  a  high 
school  without  the  consent  of  those  who  are 
required  to  pay  for  it,  and  that  the  legisla- 
ture exceeded  its  power  when  it  attempted 
to  impose  such  a  task  and  burden  upon 
them.  No  express  prohibition  of  such  legis- 
lation is  called  to  our  attention,  and  no  in- 
herent or  fundamental  right  implied  in  the 
Constitution,  that  we  know  of,  is  violated. 
The  matter  of  education  is  one  of  public  in- 
terest, which  concerns  all  the  people  of  the 
state,  and  is  therefore  subject  to  the  con- 
trol of  the  legislature.    Municipalities  and 
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political  organizations  are  the  creations  of 
state  authority,  and  are  all  within  legisla- 
tive control.  While  education  is  a  matter  of 
state  interest  and  public  concern,  the  high 
school  being  especially  beneficial  to  the  peo- 
ple of  the  community  in  which  it  is  estab- 
lished, the  burden  of  maintaining  it  may  be 
rightfully  cast  upon  them.  It  is  conceded 
thst  the  legislature  has  full  power  to  com- 
pel local  organizations  of  the  state  to  main- 
tain common  schools,  and,  as  schools  of  a 
higher  grade  are  authorized  by  the  Consti- 
tution ({  2,  art.  6),  no  reason  is  seen  why 
such  organizations  may  not  be  compelled  to 
maintain  high  schools.  Koeater  v.  Atdhi- 
son  County  Comra.  44  Kan.  141,  24  Pac.  65. 
The  power  of  the  legislature  in  this  respect 
was  carefully  examined  in  the  case  of  State 
v.  Shatonee  County  Comra.  28  Kan.  431,  and 
it  was  sustained  in  an  elaborate  opinion  de- 
livered by  Justice  Brewer.  It  was  held 
that  it  was  competent  for  the  legislature  to 
establish  a  state  road,  and  cast  the  cost  and 
expense  thereof  upon  the  county  in  which 
the  road  lies,  without  the  consent  of  the  of- 
ficers or  people  of  the  county,  and,  in  like 
manner,  tnat  it  might  require  the  county  to 
build  a  certain  kind  and  number  of  bridges 
at  specified  places,  another  county  to  open 
roads  in  particular  localities,  and  anotner 
to  build  public  buildings,  and  that  for  these 
and  other  public  purposes  the  counties  or 
other  municipalities  could  be  required  to 
levy  a  tax,  and  make  other  provisions  for 
the  payment  of  such  improvements.  If  the 
obligations  which  the  municipalities  are  re- 
quired to  assume  and  discharge  are  for  insti- 
tutions and  necessities  of  purely  public  con- 
cern, and  for  which  taxes  may  ordinarily  be 
levied,  the  power  of  the  l^slature  in  re- 
spect to  them  is  supreme,  and  its  determina- 
tion, if  reached  by  constitutional  methods, 
is  not  subject  to  review.  The  matter  of  es- 
tablishing schools  is  certainly  a  public  pur- 
pose, and  the  case  at  bar  falls  within  the 
cited  case,  with  which  decision  we  are  en- 
tirely satisfied.  See  also  Eiohholtg  v.  Mar- 
tin,  53  Kan.  486,  36  Pac.  1064 ;  Qlaaa  v.  At ^ 
linga,  59  Kan.  776,  53  Pac  126. 

The  onlv  other  objection  is  that  the  tenure 
of  office  fixed  for  the  trustees  of  the  high 
school  is  three  years,  and  is  therefore  ob- 
noxious to  fi  3,  art.  9,  of  the  Constitution. 
That  section  provides  that  county  officers, 
except  county  commissioners,  shall  hold 
their  offices  for  a  term  of  two  years;  and  it 
is  contended  that  the  trustees  are  county  of- 
ficers, and  therefore  within  this  limitation. 
The  special  act  establishing  the  high  school 
at  Howard  provides  for  the  appointment  of 
trustees  by  the  county  commissioners  at 
their  first  regular  session  after  the  taking 
effect  of  the  act.    No  specific  provision  is 


NoTB. — For  local  self-government,  see  Com. 
T.  Plalsted  (Mass.)  2  L.  R.  A.  142 ;  State  ew  rel. 
Holt  V.  Denny  (Ind.)  4  L.  R.  A.  66 ;  State  ew 
rtL  Jameson  v.  Denny  (Ind.)  4  L.  R.  A.  79; 
Cvsnsvllle  v.  State  69  rel.  Blend  (Ind.)  4  L.  R. 
47L.  B.  A. 


A.  93;  State  e»  reL  Terre  Haute  v.  Kolsem 
(Ind.)  14  L.  R.  A.  666;  Davock  v.  Moore 
(Micb.)  28  L.  R.  A.  788;  Ratbbone  v.  Wlrtb 
(N.  Y.)  84  L.  R.  A.  408 ;  State  ew  rel.  Smyth  v. 
Moores  (Neb.)  41  L.  R.  A.  624. 
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made  M  to  the  election  of  their  successors, 
but  it  does  provide  that  the  school,  when 
established,  shall  be  governed  in  all  re- 
spects in  accordance  with  the  general  law  of 
the  state  relating  to  county  high  schools. 
Assuming,  however,  that  the  terms  provided 
ior  trustees  in  the  general  act  (Laws  188G, 
•chap.  147)  control,  the  trustees  are  not 
county  officers,  within  the  meaning  of  that 
provision  of  the  Constitution.  The  only 
function  of  these  trustees  is  the  manage- 
ment of  the  school,  and  they  are  officers  of 
the  school,  rather  than  of  the  coimty.  Un- 
der the  general  law,  a  high  school  cannot 
be  established  in  all  the  counties  of  the 
state,  but  only  in  counties  having  more  than 
6,000  inhabitants,  and  not  in  any  of  them 
unless  a  majority  of  the  electors  shall  vote 
in  favor  of  the  establishing  of  such  school. 
The  constitutional  limitation  in  question  ap- 
plies to  such  officers  as  are  common  to  aJl 
the  counties  of  the  state,  and  not  to  peculiar 
and  anomalous  officers  tiiat  may  be  created, 
and  whose  duties  may  be  the  control  of  a 

Particular  institution  within  the  county, 
rike  the  officers  who  govern  other  education- 
al institutions  of  a  higher  grade,  a  trustee  of 
a  high  school  is  exceptional  in  character,  and 
his  duties  pertain  wholly  to  the  institution 
for  which  he  is  appointed.  They  are  no 
more  county  officers  than  are  the  principal 
and  others  who  are  appointed  to  conduct  the 
high  school.  Some  duties  are  imposed  by 
the  act  upon  the  officers  of  school  districts, 
but  that  certainly  does  not  make  them  coun- 
ty officers;  and  yet  they  hold  their  offices, 
like  the  trustees  of  the  high  school,  for  a 
term  of  three  years.  Their  functions  are 
performed  within  the  township  and  county, 
and  yet  their  tenure  of  office  is  longer  than 
that  fixed  by  the  Constitution  for  either 
county  or  township  officers.  Being  excep- 
tional in  character,  the  offices  fall  within 
the  limitation  of  {  2,  art.  15,  of  ^e  Consti- 
tution, which  provides:  ''The  tenure  of 
any  office  not  herein  provided  for  may  be 
declared  by  law;  when  not  so  declared,  such 
office  shall  be  held  during  the  pleasure  of 
the  authority  making  the  appointment;  but 
the  legislature  shall  not  create  any  office  the 
tenure  of  which  shall  be  longer  than  four 
years."  The  term  provided  does  not  ex- 
ceed that  limitation,  and  hence  the  objec- 
tion cannot  be  sustained. 

The  act  being  valid,  the  peremptory  writ 
of  mandamue  will  issue,  as  prayed  for  by 
the  plaintiff. 

All  the  Justices  concur. 


Re  Thomas  PAGE. 

(60  Kan.  842.) 

•Chapter  240,  Lavrs  1890,  entitled  ''An 
Aet  ProTldlnflT  for  the  Taxation  of 
Contracts  of  Insurance   Made  with   In- 

•Headnote  by  Johnston,  J. 

NoTB. — Aa  to  the  taxation  of  insurance  poll- 
ciea,  see  also  State  Bd.  of  Tax  Comrs.  v.  Holli- 
day  (iDd.)  42  L.  R.  A.  826. 
47  L.  R.  A. 


snnance  Companies  not  Aathoriied  to  Do  Busi- 
ness in  Kansas,  and  Providing  for  the  BSn- 
forcement  Thereof,"  in  part  authorises  the  Im- 
position of  a  tax  for  other  than  public  pur- 
poses. It  Is  also  a  distinct  departure  from  the 
constitutional  rule  of  uniformity  and  equality* 
and  is  invalid. 

(Octot>er  7,  1899.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  procure  petitioner's  release  from 
custody  to  which  he  had  been  committed  for 
refusal  to  disclose  the  insurance  upon  his 
property  to  aid  in  the  assessment  of  taxos 
thereon.    Petitioner  discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Trovtman  Sc  Btone,  for  pe- 
titioner : 

A  contract  of  insurance  has  no  proper^ 
value  upon  which  a  tax  can  be  based. 

Equality  and  uniformity  ar^  constitu-. 
tional  prerequisites  to  a  valid  tax. 

Const,  art.  2,  §  1. 

Chapter  249  violates  this  provision  in  two 
respects;  the  tax  is  not  uniform,  and  there 
is  no  method  of  assessment  prescribed. 

State  V.  Hunt,  141  Mo.  620,  43  S.  W.  389; 
Cooley,  Taxn.  chap.  4,  p.  164;  Atchison,  T, 
d  8,  F.  B,  Co.  V.  Howe,  32  Kan.  764«  6  Pac 
397. 

In  the  case  at  bar  the  legislature  nominal- 
ly levies  a  tax  upon  the  insured,  but  the  real 
purpose  and  the  effect  of  the  act  are  to  im- 
pose a  burden  on  nonresident  insurers  who 
have  not  obtained  a  license. 

Resident  citizens,  companies,  associations, 
partnerships,  and  corporations  are  permitted 
under  the  laws  to  do  insurance  business  in 
the  state  without  fulfilling  any  requirements 
or  obtaining  any  authority. 

If  the  citizens  of  this  state  may,  without 
restriction,  enter  into  contracts  of  insurance, 
the  same  right  is  guaranteed  to  the  citizens 
of  other  states. 

Barnes  v.  People  em  ¥el.  Moloney,  168  111. 
425,  48  N.  E.  91 ;  U.  S.  Const,  art.  14,  fi  1 ; 
Bill  of  RighU,  fi  18;  3  Am.  &  Eng.  Enc.  Law, 
714,  726;  Cooley,  Const.  Law,  351,  354,  356, 
393;  Hoover  v.  McOhesney,  81  Fed.  Rep. 
472;  State  v.  Loomis,  115  Mo.  307,  21  L.  K. 
A.  789,  22  S.  W.  360;  Frorer  v.  People  use 
of  School  Fund,  141  111.  171,  16  L.  R.  A.  492, 
31  N.  E.  398;  Ritchie  Y.  People,  155  111.  98, 
29  L.  R.  A.  79,  40  N.  E.  454. 

The  contract  having  been  completed  when 
the  money  was  accepted,  and  the  policy 
written  outside  of  the  state,  this  removes  it 
from  the  jurisdiction  and  control  of  the 
state  of  Kansas. 

Allgeyer  v.  Louisiana,  165  U.  8.  580,  41 
L.  ed.  832,  17  Sup.  Ct.  Rep.  427. 

The  act  provides  for  unreasonable  search 
and  seizure. 

May,  Constitutional  History  of  England, 
chap.  11;  Cooley,  Const.  Lim.  300;  United 
States  V.  Crosby,  1  Hughes,  448,  Fed.  Cas. 
No.  14,893;  2  Story,  Const  fi  1902;  Boyd  v. 
United  States,  116  U.  S.  616,  29  L.  ed.  746, 
6  Sup.  Ct.  Rep.  524. 

It  is  equivalent  to  a  compulsoxr  produo- 
tion  of  papers  to  make  the  nonproduetion  of 
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them  a  confession  of  the  allegations  which 
it  is  pretended  they  will  prove. 

Boffd  Y.  United  States,  116  U.  S.  616,  20 
L.  ed.  746,  6  Sup.  Ct.  Rep.  &24;  Hoover  v. 
McChesney,  81  Fed.  Rep.  472. 

A  eompulsoiy  production  of  a  party's  pri- 
vate books  and  papers  to  be  used  against 
himself  or  his  property  in  a  criminal  or  penal 
proceeding  is  within  the  spirit  and  meaning 
of  the  amendment  that  no  person  shall  be 
compelled,  in  any  criminal  case,  to  be  a  wit- 
ness against  himself. 

Boyd  ▼.  United  States,  116  U.  S.  616,  29 
L.  ed.  746,  6  Sup.  Ct.  Rep.  624;  Cooley, 
Const.  Lim.  chap.  10. 

Messrs.  A*  A.  Godard,  Attorney  General, 
and  J.  S.  West,  contra: 

The  state  has  full  power  to  prohibit  or 
TC'escribe  terms  to  insurance  business  in 
Kansas. 

Leavenworth  T.  Booth,  15  Kan.  634. 

Insurance  is  not  interstate  commerce. 

State  ▼.  Phipps,  50  Kan.  609,  18  L.  R.  A. 
667,  4  Inters.  Com.  Rep.  297,  81  Pao.  1097; 
Paul  T.  Virffinia,  8  Wall.  168,  19  L.  ed.  357; 
Nathan  r,  Louisiana,  8  How.  73,  12  L.  ed. 
993;  Hooper  ▼.  California,  155  U.  S.  648, 
39  L.  ed.  297,  5  Inters.  Com.  Rep.  610,  15 
Sup.  Ct.  Rep.  207. 

if  any  kinds  of  business  may  be  prohibited 
or  be  licensed,  restrained,  and  regulated.  In- 
surance may  come  within  this  category. 

Leavenuforth  t.  Booth,  15  Kan.  634; 
Lamb  ▼.  Lamb,  6  Biss.  420,  Fed.  Cas.  No.  8,- 
018 ;  Lamb  T.  Bowser,  7  Biss.  315,  Fed.  Cas. 
No.  8,008. 

JohaatoB,  J.,  delivered  the  opinion  of  the 
court: 

At  the  last  session  of  the  legislature  there 
was  passed  a  law  entitled  "An  Act  Providing 
for  the  Taxation  of  Contracts  of  Insurance 
Made  with  Insurance  Companies  not  Au- 
thorized to  Do  Business  in  Kansas,  and  Pro- 
viding for  the  Enforcement  Thereof."  Laws 
1899,  chap.  249.  On  May  26,  1899,  Thomas 
Page,  owner  of  the  Mid-Continent  Mills,  in 
Topeka,  wrote  to  the  Indiana  Millers'  Mu- 
tual Fire  Insurance  Company  of  Indianapo- 
lis, Indiana,  proposing  to  take  out  insurance 
on  his  mill  property  with  that  company.  At 
the  same  time  he  remitted  $30  to  pay  for  a 
five-year  policy  on  $2,000  of  insurance.  The 
money  was  received  and  accepted  by  the  com- 
pany, and  on  May  29,  1899,  the  company,  at 
its  office  in  Indianapolis,  issued  a  policy  in 
accordance  with  the  request  of  Page,  placed 
it  in  the  postoffice,  and  by  due  course  of  mail 
it  was  received  by  Page  at  Topeka.  The 
company  was  not  authorized  to  do  business 
in  Kansas,  and  had  no  office,  agent,  solici- 
tors, or  representatives  in  the  state.  In 
June,  1899,  the  superintendent  of  insurance 
made  a  demand  on  Page  to  exhibit  his  con- 
tracts and  policies  of  fire  insurance,  and 
especially  those  issued  by  companies  not  au- 
thorized to  do  business  in  Kansas,  but  the 
demand  was  refused.  Page  never  reported 
the  policy  mentioned  to  the  superintendent 
of  insurance,  and  never  paid  any  tax  on  the 
premium  therefor.  The  demand  was  made 
and  the  payment  of  the  tax  required  in  an 
47  L.  R.  A. 


attempt  to  enforce  the  act  above  mentioned. 
The  statute  provides  that  persons  insuring 
property  in  Kansas  with  companies  not  au- 
thorized to  do  business  in  the  state  shall  re- 
port the  contracts  of  insurance  to  the  super- 
intendent of  insurance  for  the  purpose  of 
taxation.  All  such  contracts  are  to  be  taxed 
''in  a  sum  equal  to  ten  per  cent  of  the  amount 
of  premiums  paid  or  contracted  to  be  paid 
thereon,  which  said  tax  shall  be  paid  by 
such  insured  to  the  superintendent  of  insur- 
ance, *  and  the  payment  thereof  shall  be  en- 
forceable by  process  of  law  as  other  like 
taxes  are,  and  said  tax  shall  be  a  lien  on  said 
property  so  insured  together  with  other 
taxes  lawfully  assessed  against  the  same." 
It  further  provides  that  the  taxes,  when  col- 
lected,  shall  be  applied  as  follows:  Three 
fifths  thereof  to  the  payment  of  the  expenses 
of  the  insurance  department,  and  two  fifths 
thereof  shall  be  paid  by  said  superintendent 
of  insurance  to  the  treasurer  of  the  city  or 
township  in  which  said  property  so  insured 
is  situate,  for  the  benefit  of  the  fire  depart- 
ment thereof,  if  such  department  exists  or  be 
organized,  whether  paid  or  volunteer ;  other- 
wise, to  be  used  in  the  general  fund  of  said 
city  or  township."  There  is  a  provision  re- 
quiring the  owners  of  property  to  exhibit, 
on  demand,  to  the  superintendent  of  insur- 
ance, and  to  certain  city  or  township  officers, 
all  policies  or  contracts  of  insurance,  other 
than  life  and  accident,  made  by  companies 
or  parties  not  authorized  to  do  business  in 
the  state,  but  such  policies  or  contracts  are 
not  required  to  be  exhibited  oftener  than 
once  every  six  months.  Any  violation  of  the 
provisions  of  the  act  is  deemed  to  be  a  mis- 
demeanor, and  the  failure  to  report  the  mak- 
ing of  such  a  contract  of  insurance  to  the 
superintendent  of  insurance  is  punishable  by 
a  fine  not  exceeding  $100,  and  a  like  penalty 
is  infiicted  on  any  person  who  fails  or  re- 
fuses to  cochibit  such  insurance  policies  on 
demand  of  the  officers.  Page  denied  the 
validity  of  the  law,  and  refused  to  comply 
with  its  requirements;  and,  with  a  view  of 
testing  its  validity  and  to.  enforce  its  provi- 
sions, the  superintendent  of  insurance  caused 
the  arrest  of  the  petitioner.  It  is  challenged 
upon  several  grounds,  one  of  which  is  that 
it  confiicts  with  fi  1,  article  11,  of  the  state 
Co'nstitution,  requiring  that  "the  legislature 
shall  provide  for  a  uniform  and  equal  rate  of 
assessment  and  taxation." 

It  will  be  observed  that  the  burden  imposed 
by  the  act  is  not  a  license,  nor  a  charge 
placed  upon  a  privilege,  franchise,  or  occupa- 
tion. It  is  specifically  designated  as  a  tax, 
and  is  levied  upon  insurance  contracts,  which 
are  treated  as  taxable  assets  and  property  of 
the  insured.  The  act  is  an  anomaly  in  the 
method  of  raising  public  revenues,  and  con- 
stitutes a  wide  departure  from  the  means 
of  taxation  heretofore  employed  in  this 
state.  It  is  said  that  a  tax  is  ordinarily 
levied  on  the  property,  income,  or  receipts 
of  the  taxpayer,  and  not  upon  what  he  has 
paid  out.  Counsel  for  the  petitioner  assert 
that  ''this  is  the  pioneer  efiTort  to  tax  losses 
and  disbursements,  instead  of  profits  and  ac- 
cumulations.    It   it   the   only   recorded  in- 
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stance  of  requiring  a  man  to  pay  a  tax,  not 
upon  what  he  hath  or  seemeth  to  have,  hut 
confessedly  upon  what  he  hath  not."  Such 
contracts,  however,  indemnify  the  insured 
against  loss,  and  have  some  of  the  charac- 
teristics of  bonds,  mortgages,  and  other  like 
securities  which  are  made  the  subjects  of 
taxation.  They  have  property  value  sus- 
ceptible of  measurement,  and  it  was  compe- 
tent, therefore,  for  the  legislature  to  treat 
them  as  property,  as  it  did,  and  to  make 
them  subject  to  taxation.  Atchison,  T.  d  8, 
F.  R,  Co,  V.  Howe,  32  Kan.  737,  5  Pac.  397. 
Being  a  property  tax,  the  constitutional 
limitations  upon  the  taxation  of  all  the  prop- 
erty in  the  state  are  applicable  and  control- 
ling. In  the  absence  of  constitutional  re- 
strictions, the  sovereign  power  of  the  state 
mav  be  exercised  almost  without  limitation 
indetermining  what  should  be  subject  to  taxa- 
tion, and  the  manner  of  levying  and  collect- 
ing taxes.  Of  course,  arbitrary  and  unequal 
exactions  cannot  be  levied  upon  persons  or 
property,  nor  can  revenues  raised  by  the  ex- 
ercise of  this  power  be  expended  for  other 
than  public  purposes.  Unless,  however,  a 
tax  for  public  purposes  is  imposed  on  false 
and  unjust  principles,  or  violates  an  express 
provision  of  the  Constitution,  the  will  of  the 
legislature  is  conclusive.  Our  Constitution 
contains  an  express  limitation  on  the  power 
to  tax,  by  requiring  the  legislature  to  "pro- 
vide for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation."  While  this  provision 
has  no  application  to  license,  capiUition,  or 
special  taxes,  it  does  apply  to  direct  taxes 
on  property.  Hines  v.  Leavenworth,  3  Kan. 
200;  Ottawa  County  Comra.  v.  Nelson,  19 
Kan.  234,  27  Am.  Rep.  101.  As  will  be  ob- 
served, the  Constitution  contemplates  that 
there  will  be  an  assessment  or  valuation  of 
the  property  to  be  used  as  a  basis  of  the  levy, 
and  in  this  way  equality  and  uniformity  of 
taxation  may  be  had  upon  all  the  property 
within  the  taxing  district.  Although  as- 
sessment is  the  most  important  of  all  the 
steps  in  the  imposition  of  taxes,  no  assess- 
ment or  valuation  is  required  by  the  act,  or 
made,  upon  the  property  sought  to  be  taxed 
in  this  case.  "It  will  be  observed  that  the 
Constitution  does  not  in  terms  require  that 
the  property  in  the  state  should  be  taxed  ac- 
cording to  its  value,  but  it  must  be  appar- 
ent to  everyone  that  such  was  the  intention 
of  the  Constitution  makers.  Taxes  cannot 
be  levied  by  an  equal  and  uniform  rate,  ex- 
cept upon  the  value."  Bines  v.  Leaven- 
worth, 3  Kan.  200.  To  accomplish  the  uni- 
formity and  equality  required  by  the  Con- 
stitution, it  would  appear  that  assessment 
or  valuation  is  indispensable;  and  yet  in 
this  case  the  legislature,  without  assessment 
or  valuation  of  the  property,  attempts  to 
make  an  arbitrary  exaction.  AH  other  prop- 
erty in  the  state  is  required  to  be  taxed  at 
its  true  value  in  money,  but  here  no  account 
is  taken  of  the  solvency  of  the  company  or 
the  value  of  the  security  or  policy.  How- 
ever values  of  other  property  may  fluctuate 
or  the  rate  of  taxation  thereon  may  change 
from  year  to  year,  no  change  is  made  on  the 
tax  levied  on  the  property  in  question.  The 
47  L.  R.  A. 


lack  of  uniformity  Is  manifest  in  another 
way:  One  taxpayer  has  a  policy  written  in 
the  state  by  a  company  with  authority,  upon 
which  no  tax  is  imposed,  while  his  neighbor 
has  one  written  by  an  unlicensed  company 
at  Indianapolis,  or  other  place  outside  of  the 
state,  which  is  subject  to  taxation.  Taxes 
are  uniform  and  equal  when  imposed  upon 
all  property  of  the  same  character  within 
the  taxing  district,  and  yet  here  the  insured 
pays  a  10  per  cent  tax  upon  a  policy  written 
outside  of  the  state,  while  his  neighbor  pays 
nothing  upon  a  policy  of  equal  value,  and  af- 
fording the  same  protection,  because  it  is 
written  within  the  state.  Contracts  of  insur- 
ance written  outside  of  the  state  cannot  be 
regarded  as  illegal.  Aside  from  the  consid- 
eration that  they  may  not  be  Kansas  con- 
tracts, and  are  therefore  beyond  the  reach 
of  the  legislature,  the  act  itself  contemplates 
that  su<£  contracts  may  and  will  be  made, 
and  when  made  are  to  be  treated  as  property 
within  the  state,  and  become  the  subject  of 
taxation  here.  This  is  an  invidious  dis- 
crimination, purposely  made,  and  is  a  dis- 
tinct departure  from  the  constitutional  rule 
of  uniformity.  State  ex  rel,  Atty,  Gen.  v. 
Leavenworth  County  Comrs,  2  Kan.  61; 
Hines  v.  Leavenworth,  8  Kan.  200;  Qraham 
V.  ChautaiAqua  County  Comrs.  31  Kan.  473, 
2  Pac.  649;  Atchison,  T.  d  8.  F.  R.  Co.  T. 
Howe,  32  Kan.  737,  5  Pac.  397;  Marion  d 
M.  R.  Co.  V.  Champlin,  37  Kan.  682,  16  Pac 
222.  See  also  People  v.  Hastings,  29  Cal. 
449;  Marsh  v.  Clark  County  Supers.  42  Wis. 
502;  Slaughter  v.  Louisville,  89  Ky.  112,  8 
S.  W.  917. 

Another  ground  upon  which  the  act  is  as- 
sailed is  that  in  part  the  tax  is  levied  for  a 
private  and  illegal  purpose.  Two  fifths  of 
the  taxes  to  be  raised  are  to  be  used  for  the 
benefit  of  the  fire  department  of  a  city  or 
township,  whether  paid  or  volunteer.  All 
will  agree  that  taxation  for  other  than  pub- 
lic purposes  is  unjustifiable.  For  the  main- 
tenance of  a  fire  department  public  mon^y 
may  be  raised  and  expended;  and,  if  the 
municipality  incurs  any  legitimate  expense 
in  providing  such  an  organization,  taxes 
may  be  imposed  therefor.  The  taxing  power 
of  the  state,  however,  can  hardly  be  exercised 
in  order  to  bestow  public  money  upon  a  de- 
partment made  up  of  volunteers  who  are  not 
employed  by  the  municipality,  and  for  whose 
services  no  expense  is  assumed  or  incurred 
by  it.  However  commendable  the  object  of 
such  an  organization  may  be,  and  however 
valuable  the  services  of  the  members  may 
be,  it  is  clear  that  public  money  can  only 
be  used  to  discharge  a  public  liiU)ility.  As 
will  be  observed,  the  money,  when  collected, 
is  to  be  applied  to  the  benefit  of  such  a  de- 
partment, and  not  for  the  benefit  of  the 
municipality;  but  taxes  cannot  be  imposed 
nor  public  money  expended  for  the  benefit 
of  private  individuals  or  enterprises,  nor  can 
it  be  given  away  for  such  purposes. 

For  the  reasons  stated,  we  conclude  that 
the  statute  is  invalid  and  the  tax  illegal,  and 
therefore  the  petitioner  will  he  discharged. 

All  the  Justices  concur. 
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STATE  of  Kamaa 

V, 

Henry  WILSON,  Appi. 


( 


.Kan. 


) 


•1.  mab  Act  to  Reffvlate  tlie  IVelffbinff 
of  Coal  at  tlie  Mine/'  being  chapter  188 
of  the  Laws  of  1893,  Is  constitutional  and 
yalld.  as  a  proper  exercise  of  the  police  power. 
It  does  not  purport  to  prevent  the  operators 
of  coal  mines  and  the  miners  employed  bj* 
them  from  making  such  agreements  as  they 
choose  concerning  the  amount  of  wages  to  be 
paid,  or  In  any  wise  Infringe  upon  the  freedom 
of  contract. 

1.  'Wbere  miners  are  entplox^d  at 
bmabel,  ton,  or  other  anantltr  rates, 
it  is  a  yalld  requirement  of  the  law  that  the 
output  of  coal  mined  by  them  shall  not  be 
passed  over  any  screen  or  other  device  which 
shall  take  any  part  from  the  value  thereof 
before  the  same  shall  have  been  weighed  and 
duly  credited  to  the  employees  and  accounted 
for  at  the  legal  rate  of  weights.  Information 
is  by  this  means  furnished  to  the  miner  by 
which  he  may  act  intelligently,  and  rest  his 
demand  far  wages  upon  the  calculated  re- 
sults of  what  he  lias  accomplished  In  the  past. 
It  also  aifords  the  operator  luowledge,  from 
the  use  of  which  wages  may  be  adjuated,  based 
upon  known  facts.  Such  law  Is  further  bene- 
ficial in  that  It  supplies  the  public  with  sta- 
tistics showing  the  total  amount  of  coal  pro- 
duced in  the  state. 

{Smith,  J.,  diMenU.) 

(November  11,  1809.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Appeals,  Southern  Depart- 
ment, Eastern  Division,  affirming  a  judg- 
ment of  the  District  Court  for  Crawford 
County  convicting  him  of  violating  the  stat- 
ute requiring  the  weighing  of  coal  at  mines. 
Afjirmed, 

Statement  by  Bmlth,  J.: 

The  appellant  was  convicted  in  the  district 
court  for  the  violation  of  {  1,  chap.  188,  of 
the  Laws  of  1893,  entitled  "An  Act  to  Reg- 
ulate the  Weighing  of  Coal  at  the  Mine." 
It  is  charged  in  the  information  that  the  Mt. 
Carmel  Coal  Company  on  or  about  the  21  at 
day  of  October,  1897,  was  a  corporation  or- 
ganized and  existing  under  the  laws  of  the 
state  of  Kansas,  engaged  in  the  business  of 
mining  coal  from  its  mines,  located  in  Craw- 
ford county,  at  ton  rates ;  the  wages  of  min- 
ers employed  being  based  upon  the  quantity 
of  coal  produced  by  each  of  them.  The  ap- 
pellant, Henry  Wilson,  was  then  and  there 
an  agent  and  superintendent  of  said  corpora- 
tion, having  on  its  behalf  the  care  and  man- 
agement of  its  coal  mines  and  mining  busi- 
ness. Said  Wilson  had  a  large  number  of 
miners  in  his  employ  at  ton  rates.  As  such 
agent  he  used  certain  scales  for  the  purpose 

*Headnotes  by  Smith^  J. 


of  weighing  the  output  of  coal  at  said  mines, 
and  did  unlawfully  and  knowingly  employ 
and  make  use  of  certain  devices  and  screens 
to  screen  the  output  of  said  mines  before  the 
same  had  been  weighed.  The  output  of  said 
mines  was  screened  with  the  knowledge  and 
by  virtue  of  contracts  with  said  miners,  and 
said  Wilson  then  and  there  failed,  and  re- 
fused to,  and  did  not,  weigh  the  output  of 
said  coal  mined  by  said  miners  so  employed 
before  the  same  was  passed  over  said  screens, 
but  said  Wilson  unlawfully  directed  and 
caused  all  of  the  output  of  coal  produced  by 
said  miners  so  employed  to  be  passed  over 
screens  before  the  same  had  been  weighed, 
whereby  a  large  part  of  the  value  of  the  out- 
put of  said  coal  mined  by  said  miners  was 
taken  therefrom  before  the  same  had  been 
weighed  and  duly  credited  to  said  miners 
and  accounted  for  at  the  legal  rate  of 
weights  as  fixed  by  the  laws  of  the  state  of 
Kansas.  Chapter  188  of  the  Laws  of  1893 
reads: 

"An  Act  to  Regulate  the  Weighing  of  Coal 
at  the  Mine. 

"See.  1.  It  shall  be  unlawful  for  any  mine 
owner,  lessee,  or  operator  of  coal  mines  in 
this  state,  employing  miners  at  bushel  or 
ton  rates,  or  ouier  Quantity,  to  pass  the  out* 
put  of  coal  mined  oy  said  miners  over  any 
screen  or  other  device  which  shall  take  any 
part  from  the  value  thereof  before  the  same 
shall  have  been  weighed  and  duly  credited  to 
the  employees  and  accounted  for  at  the  legal 
rate  of  weights  as  fixed  by  the  laws  of  Kan- 


"See.  2.  The  weighman  employed  at  any 
mine  shall  subscribe  an  oath  or  affirmation,* 
before  a  justice  of  the  peace  or  other  officer 
authorized  to  administer  oaths  to  do  justice 
between  employer  and  employee,  and  to 
weiffh  the  output  of  coal  from  mines  in  ac- 
cordance with  the  provisions  of  {  1  of  this 
act.  Said  oath  or  affirmation  shall  be  kept 
conspicuously  posted  in  the  weigh  office,  and 
any  ^eieher  of  coal,  or  persons  so  employed, 
who  shall  knowingly  violate  any  of  the  pro- 
visions of  this  act,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction,  snail 
be  punished  by  a  fine  of  not  less  than  twenty- 
five  nor  more  than  one  hundred  dollars  for 
each  offense,  or  by  imprisonment  in  the  coun- 
ty jail  for  a  period  not  to  exceed  thirty  days, 
or  by  both  such  fine  and  imprisonment. 

"Sec.  3.  The  miners  employed  by  or  en- 
gaged in  working  for  any  mine  owner,  opera- 
tor, or  lessee  in  uiis  state  shall  have  the  priv* 
ilege,  if  they  so  desire,  of  employing  at  their 
own  expense  a  check-weighman,  who  shall 
have  like  rights  and  privileges  in  the  weigh- 
ing of  coal  as  the  regular  weighman,  and  be 
subject  to  the  same  oath  and  penalties  as  the 
regular  weighman. 

"Sec.  4.  Any  person  or  persons  having  or 
using  any  scale  or  scales  for  the  purpose  of 
weighing  the  output  of  coal  at  mines,  so  ar- 
ranged or  constructed  that  fraudulent  weigh- 


Non. — For  contracts  of  miners  as  to  welgh- 
ing  coal,  see  Harding  v.  People  (III.)  82  L.  R. 
▲.  446. 

For  constitntlonallty  of  restrictions  on  right 
of  contract  between  master  and  servant  in  gen- 
47  L.  R.  A. 


eral,  see  Com.  v.  Perry  (Mass.)  14  L.  R.  A. 
825,  and  note;  State  v.  Loomls  (Mo.)  21  L.  R. 
A.  789,  and  note;  and  Ritchie  v.  People  (III.)  29 
L.  R.  A.  79. 
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ing  may  be  done  th«rebv,  or  who  ihall  know- 
ingly reaort  to  or  employ  any  meana  what- 
ever, by  reaaon  of  wnidi  such  coal  is  not 
correctly  weighed  and  reported  in  accordance 
with  the  proyieions  of  this  act,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction,  for  each  offense  be  punished 
by  a  fine  of  not  less  than  two  hundred  dol- 
lars nor  more  than  five  hundred  dollars,  or 
by  imprisonment  in  the  county  jail  for  a 
period  not  to  exceed  sixty  days,  or  by  both 
such  fine  and  imprisonment. 

"Sec  5.  Any  provisions,  contract,  or 
agreement  between  mine  owners  or  operators 
thereof  and  the  miners  employed  therein, 
whereby  the  provisions  of  S  1  of  this  act  are 
waived,  modified,  or  annulled,  shall  be  void 
and  of  no  effect;  and  the  coal  sent  to  the  sur- 
face shall  be  accepted  or  rejected,  and  if  ac- 
cepted shall  be  weighed  in  accordance  with 
the  provisions  of  this  act;  and  right  of  ac- 
tion shall  not  be  invalidated  by  reason  of 
any  contract  or  agreement. 

^'Sec.  6.  The  provisions  of  this  act  shall 
also  apply  to  the  class  of  workers  in  mines 
known  as  loaders,  engaged  in  mines  wherein 
mining  is  done  by  machinery.  Whenever 
the  workmen  are  under  contract  to  load  coal 
by  the  bushel,  ton,  or  any  quantity,  the  set- 
tlement of  which  is  had  by  weight,  the  out- 
put shall  be  weighed  in  accordance  witii  the 
provisions  of  this  act. 

"Sec.  7.  This  act  shall  take  effect  and  be 
in  force  from  and  upon  the  first  day  of  Sep- 
tember, 1893,  after  its  publication  in  the  of- 
ficial state  paper." 

The  constitutionality  of  the  act  was  sus- 
tained by  the  court  of  appeals,  and  the  judg- 
ment of  the  district  court  affirmed.  .  State  v. 
WiUon,  7  Kan.  App.  428,  53  Pac.  371. 

Messrs,  Morrla  OliKSitt  and  Perry  A 
Grain,  for  appellant: 

The  statute  is  void  for  the  following  rea- 
sons: 

1.  It  is  so  arbitrary  and  unjust,  so  subver- 
sive of  liberty,  and  so  contrary  to  the  funda- 
mental principles  of  free  government,  that 
it  cannot  be  considered  as  an  exercise  of  leg- 
islative power,  independent  of  any  express 
constitutional  prohibition. 

2.  It  deprives  coal  operators  and  coal  min- 
ers of  the  inalienable  natural  rights  of  lib- 
erty and  the  pursuit  of  happiness  guaran- 
teed by  I  1  of  OUT  Bill  of  Rights. 

3.  It  deprives  the  operators  and  miners  of 
their  property,  which  is  destroyed,  not  for  a 
public  purpose,  and  without  compensation 
therefor. 

4.  It  deprives  the  operators  and  the  min- 
ers of  their  liberty  and  property  without  due 
process  of  law,  and  denies  to  them  the  equal 
protection  of  the  laws  in  violation  of  §  1  of 
article  14  of  Amendments  to  the  Constitu- 
tion of  the  United  States. 

An  act  of  the  legislature  may  be  unconsti- 
tutional and  void,  though  no  express  provi- 
sion of  the  Ck>n8titution  which  it  violates 
can  be  pointed  out. 

Fletcher  v.  Pecky  6  Cranch,  87,  3  L.  ed. 
162;  Wilkinson  v.  Leland,  2  Pet.  627.  7  L. 
ed.  642. 

47  L.  R.  A. 


Deprivation  of  property  without  due  pro- 
cess of  law  is  forbidden  by  the  fundamental 
principles  of  the  social  compact,  and  is  be- 
yond the  sphere  of  the  legislative  authority, 
both  of  the  states  and  the  nation. 

Oshom  V.  ^2^'icholson,  13  Wall.  664,  20  U 
ed.  680;  Taylor  v.  Porter,  4  Hill,  146,  40 
Am.  Dec.  274 ;  Wynehamer  v.  People,  13  N. 
Y.  394;  Wilkinson  v.  Leland,  2  Pet  658,  7  L. 
ed.  553;  Regents  of  the  University  v.  WUU 
iams,  9  Qill  A  J.  365,  31  Am.  Dec  72;  Balti- 
more y.  State  em  rel.  Board  of  Police,  15  Md. 
376,  74  Am.  Dec  572;  OamphelVs  Case,  2 
Bland,  Gh.  209,  26  Am.  Dec  360;  Stevens  y. 
State,  2  Ark.  291,  35  Am.  Dec  72;  Gibson 
y.  Pulaski  County,  2  Ark.  309;  Cincinnati, 
W.  d  Q.  R,  Co,  V.  Clinton  County  Comrs.  1 
Ohio  St  77 ;  Cass  v.  Dillon,  2  Ohio  St  607 ; 
Welch  V.  Wadsioorth,  30  Conn.  155,  79  Am. 
Dec  236;  Brown  v.  Hummel,  6  Pa.  86;  An- 
drews v.  Russell,  7  Blackf.  474;  Booth  y. 
Woodbury,  32  Conn.  118;  Feldman  y. 
Charleston,  23  8.  G.  57,  56  Am.  Rep.  6;  Yick 
Wo  V.  Hopkins,  118  U.  S.  356,  30  L.  ed.  220, 
6  Sup.  Ot.  Rep.  1064;  Re  Ah  Jow,  20  Fed. 
Rep.  181;  Arrowsmith  v.  Burlingim,  4  Mo> 
Lean,  489,  Fed.  Gas.  No.  563;  People  e»  reU 
Bolton  y.  Albertson,  55  N.  Y.  50;  Taylor  v. 
Ross  County  Comrs.  23  Ohio  St  22;  East 
Kingston  v.  Towle,  48  N.  H.  57;  Stratton 
Claimants  v.  Morris  Claimants,  89  Tenn. 
497,  sub  nom.  Dibrell  v.  Lanier,  12  L.  R.  A. 
70,  15  S.  W.  87 ;  Griffith  v.  Crawford  County 
Comrs,  20  Ohio,  609;  McCuUough  v.  Brown, 
41  S.  C.  220,  23  L.  R.  A.  410,  19  S.  E.  458 ; 
Com,  V.  Perry,  155  Mass.  117,  14  L.  R.  A. 
325,  28  N.  E.  1126;  Frorer  v.  People  use  of 
School  Fund,  141  111.  171,  16  L.  R.  A.  492,  31 
N.  E.  305;  2  Kent,  Gom.  13,  note  (b). 

While  in  terms  the  statute  does  not  de- 
clare that  coal  miners  lack  sufficient  capac- 
ity to  contract,  in  effect  it  does  so  declare  by 
making  contracts  unlawful  which,  since  the 
foundation  of  our  government,  have  always 
been  lawful,  and  thus  renders  it  impossible 
for  coal  miners  to  enter  into  such  contracts, 
whether  they  decide  it  is  to  their  advantage 
or  not 

State  V.  Loomis,  115  Mo.  307,  21  L.  R.  A. 
789,  22  S.  W.  350;  National  Bank  v.  lola,  9 
Kan.  680;  2  Hare,  Am.  Const.  Law,  pp.  749, 
750;  Citizens'  Sav,  d  L.  Asso.  v.  Topeka,  20 
Wall.  655,  22  L.  ed.  455;  People  ex  rel  Le 
Roy  V.  Hurlbut,  24  Mich.  44,  0  Am.  Rep.  103 ; 
State  ea  reU  Griffith  v.  Osawkee  Twp,  14 
Kan.  418,  10  Am.  Rep.  09;  Central  Branch 
Union  P.  R.  Co.  v.  Smith,  23  Kan.  745 ;  Mo- 
Connell  v.  Hamm,  16  Kan.  228 ;  Allen  v.  Jay, 
60  Mc  124,  11  Am.  Rep.  185,  12  Am.  L.  It^. 
N.  S.  481,  and  Redfield's  note;  Feldman  v. 
Charleston,  23  S.  G.  57,  55  Am.  Rep.  6; 
Lowell  V.  Boston,  111  Mass.  454,  15  Am. 
Rep.  30;  Prouty  v.  Stover,  11  Kan.  235; 
Wyandotte  County  Comrs.  v.  Abbott,  52 
Kan.  148,  34  Pac  416. 

Liberty  and  the  pursuit  of  happiness  in- 
clude the  right  to  acquire,  possess,  and  dis- 
pose of  property;  and  whatever  arbitrarily 
interferes  therewith  deprives  the  citizen  of 
his  rights  of  liberty  ana  the  pursuit  of  hap- 
piness. 

2  Story,  Const  5th  ed.  {  1050;  13  Am.  & 
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Eng.  Enc  Law,  p.  505 ;  Be  Jacobs,  98  K.  Y. 
98,  50  Am.  Rep.  636;  People  v.  Marx,  99  X. 
Y.  377,  52  Am.  Rep.  34,  2  N.  E.  29;  People 
T.  (7t2Z«an,  109  N.  Y.  389,  17  N.  E.  343. 

Man's  right  in  his  labor  is  the  highest 
right  of  property. 

WyTuhatner  v.  People,  13  N.  Y.  878;  2 
Hare,  Am.  Const.  Law,  779;  1  Hare,  Am. 
Const.  Law,  357;  People  e»  rel,  Manhattan 
Bav.  Inst.  t.  Otis,  90  N.  Y.  48. 

"Due  process  of  law''  means  a  course  of 
legal  proceedings  according  to  those  rules 
and  principles  which  have  been  established 
for  tne  protection  and  enforcement  of  pri- 
rate  rights. 

Pennoyer  y.  Veff,  95  U.  S.  714,  24  L.  ed. 
565;  Kennard  v.  Louisiana  eo  rel,  Morgan, 
92  U.  S.  480,  23  L.  ed.  478;  Hagar  y.  Reola- 
mation  Dist,  No,  108,  111  U.  S.  701,  28  L. 
ed.  569,  4  Sup.  Ct.  Rep.  663;  Wally  v.  Ken- 
nedy, 2  Yerg.  554,  24  Am.  Dec.  511 ;  Re  Par- 
rott,  1  Fed.  Rep.  481 ;  Butchers*  Union  8.  H. 
d  L,  8,  L.  Co.  y.  Orescent  City  L.  8.  L.  A  ^. 
E,  Co.  Ill  U.  S.  746,  28  L.  ed.  585,  4  Sup. 
Ct  Rep.  652. 

The  great  weight  of  authority  is  against 
the  1&\7 

Millett  y.  People,  117  HI.  294,  57  Am.  Rep. 
869,  7  N.  £.  631;  Ramsey  y.  People,  142  111. 
380,  17  L.  R.  A.  853,  32  N.  E.  364;  Frorer  y. 
People,  141  111.  171,  16  L.  R.  A.  492,  31  N.  E. 
395,  and  32  N.  E.  366 ;  Braceville  Coal  Co.  y. 
People,  147  111.  66,  22  L.  R.  A.  340,  35  N.  E. 
62;  Com.  y.  Perry,  155  Mass.  117,  14  L.  R. 
A.  325,  28  N.  £.  1126;  Godoharles  y.  Wige- 
man,  llS  Pa.  431,  6  Atl.  354;  8tate  y.  Good- 
will,  33  W.  Va.  179,  6  L.  R.  A.  621,  10  S.  E. 
285;  State  y.  Fire  Creek  Coal  d  C.  Co.  33 
W.  Va.  188,  6  L.  R.  A.  359,  10  S.  £.  288; 
Barding  y.  People,  160  111.  459,  32  L.  R.  A. 
445,  43  N.  £.  624;  8haver  y.  Pennsylvania 
Co.  71  Fed.  Rep.  931 ;  Qulf,  C.  A  8.  F.  R.  Co. 
y.  Ellis,  165  U.  S.  150,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep.  255;  AUgeyer  y.  Louisiana,  165  U. 
S.  578,  41  L.  ed.  832,  17  Sup.  Ct  Rep.  427 ; 
Re  Orice,  79  Fed.  Rep.  627 ;  8an  Antonio  d 
A.  P.  R.  Co.  y.  Wilson  (Tex.  App.)  19  S.  W. 
910;  Re  Ziehold,  23  Fed.  Rep.  791;  8tate  y. 
Loomis,  115  Mo.  307,  21  L.  R.  A.  789,  22  S. 
W.  350;  Lou)  y.  Rees  Printing  Co.  41  Neb. 
127,  24  L.  R.  A.  702,  69  N.  W.  362;  Leep  y. 
8t.  Louis,  I.  M.  d  8.  R.  Co.  58  Ark.  407,  23 
L.  R.  A.  264,  25  S.  W.  75;  MoMaster  y.  West 
Chester  8tate  Normal  School,  162  Pa.  260, 
29  Atl.  734;  Waters  y.  Wolf,  162  Pa.  153,  29 
Atl.  646;  Re  House  Bill  No.  10,  15  Colo.  600, 
26  Pac.  824;  Re  Eight  Hours  Bill,  21  Colo. 
29,  39  Pac.  328;  Ritchie  v.  People,  155  111. 
98,  20  L.  R.  A.  79,  40  N.  E.  454;  Re  House 
BUI  No.  20S,  21  Colo.  27,  39  Pac.  431 ;  State 
▼.  Julow,  129  Mo.  163,  29  L.  R.  A.  257,  31 
8.  W.  781 ;  State  y.  Paint  Rock  Coal  d  C.  Co. 
92  Tenn.  81,  20  S.  W.  499;  Ex  parte  Kuback, 
85  Cal.  274,  9  L.  R.  A.  482,  24  Pac.  737 ; 
State  y.  Brown  d  8.  Mfg.  Co.  18  R.  I.  16,  17 
L.  R.  A.  856,  25  Atl.  246. 

The  act  is  not  a  yalid  exercise  of  the  police 
power. 

2  Hare,  Am.  Const  Law,  pp.  760,  784; 
Palairet's  Appeal,  67  Pa.  479,  5  Am.  Rep. 
450;  McCandless  y.  Richmond  d  D.  R.  Co. 
38  S.  C.  103, 18  L.  R.  A.  440, 16  S.  E.429;  Mo- 
il lu  JL  A. 


Oullough  y.  Broum,  41  8.  C.  220,  23  L.  R.  A. 
410,  19  S.  E.  458;  Com.  y.  Alger,  7  Cush.  53; 
Thorpe  y.  Rutland  d  B.  R.  Co.  27  Vt  140,  62 
Am.  Dec.  625;  Ho  Ah  Kou)  y.  Nunan,  5  Sawy. 
552,  Fed.  Cas.  No.  6,546,  18  Am.  L.  Reg. 
N.  S.  676,  and  note  by  Cooley;  Toledo,  W.  d 
W.  R.  Co.  y.  JaoksonmUe,  67  111.  37,  16  Am. 
Rep.  611;  Janesville  y.  Carpenter,  77  Wis. 
288,  8  L.  R.  A.  808,  46  N.  W.  128 ;  Ex  parte 
Westerfield,  55  Cal.  550,  36  Am.  Rep.  47; 
Ragio  y.  State,  86  Tenn.  272,  6  S.  W.  401; 
State  y.  Divine,  98  N.  C.  778,  4  S.  E.  477 ; 
Ex  parte  Whitwell,  98  Cal.  73,  19  L.  R.  A. 
727,  32  Pac  870;  St.  Louis  y.  Hill,  116  Mo. 
527,  21  L.  R.  A.  226,  22  S.  W.  861 ;  Colon  y. 
Lisk,  153  N.  Y.  188,  47  N.  E.  302;  State  y. 
Chicago,  M.  d  St.  P.  R.  Co.  68  Minn.  381,  38 
L.  R.  A.  672,  71  N.  W.  400;  Taooma  y.  Kreeh, 
15  Wash.  296,  34  L.  R.  A.  68,  46  Pac  255; 
Ex  parte  Jentesoh,  112  Cal.  468,  32  L.  R.  A. 
664,  44  Pac  803;  New  Orleans  OasUght  Co. 
y.  Louisiana  Light  d  H.  P.  d  Mfg.  Co.  116 
U.  S.  650,  29  L.  ed.  516,  6  Sup.  Ct.  Rep.  252. 

Coal  mining  is  not  a  public  business,  nor 
a  business  affected  with  a  public  interest 

Whether  or  not  a  business  is  public,  or  is 
"affected  with  a  public  interest,^'  is  a  judi- 
cial question. 

Rockwell  y.  N earing,  35  N.  Y.  302;  Re 
Townsend,  39  N.  Y.  171 ;  £e  Deansville  Cem- 
etery Asso.  66  N.  Y.  569,  ^3  Am.  Rep.  86; 
Re  Eureka  Basin  Warehouse  d  Mfg.  Co.  96 
N.  Y.  42;  State  ex  rel.  OriffUh  y.  Oaawkee 
Twp.  14  Kan.  418,  19  Am.  Rep.  99;  Central 
Branch  Union  P.  R.  Co.  y.  Smith,  23  Kan. 
745;  Citizens'  8av.  d  L.  Asso.  r.  Topeka,  20 
Wall.  655,  22  L.  ed.  455. 

Mr.  A.  A*  Godard,  Attorney  General,  for 
appellee. 

Bmltli,  J.,  deliyered  the  opinion  of  the 
court: 

In  this  opinion  I  giye  the  yiews  of  the  ma- 
jority of  the  court  On  the  argument  and 
in  the  briefs  much  time  and  space  were  con- 
sumed in  discussion  of  the  question  whether 
the  act  under  consideration  affects  the  right 
of  contract,  and  whether  the  law  as  it  reads 
has  a  meaning  that  the  wages  paid  to  coal 
miners  are  to  be  measured  by  the  gross  out- 
put of  yaluable  product  mined  and  brought 
to  the  surface  by  the  laborers  employed 
therein.  In  our  judgment,  the  law  in  no 
wise  affects  the  right  of  contract,  and  does 
not  hinder  or  prevent  the  mine  operator  or 
miner  from  maxing  such  agreements  as  they 
choose  concerning  the  amount  of  compensa- 
tion to  be  paid  for  labor  in  mining  coal. 
Nor  does  the  act  prohibit  the  employment  of 
miners  at  day  wages,  or  make  void  contracts 
for  the  payment  of  wages  based  on  the  quan- 
tity of  screened  coal  produced.  In  fact,  the 
law  permits  complete  freedom  of  action  in 
the  respect  mentioned.  The  act  does,  how- 
ever, in  positive  terms,  make  it  unlawful  for 
any  mine  owner,  lessee,  or  operator  of  coal 
mines,  employing  miners  at  bushel  or  ton 
rates,  or  other  quantity,  to  pass  the  output 
of  coal  mined  by  said  miners  over  any  screen 
or  other  device  which  shall  take  away  any 
part  from  the  value  thereof  before  the  same 
shall  have  been  weighed  and  duly  credited 
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to  the  employees  at  the  legal  rate  of  weights 
fixed  by  law.  Of  the  intent  of  the  legisla- 
ture in  enactinf^  the  statute,  it  is  hardly  nec- 
essary to  inquire.  We  can  see,  however,  a 
useful  purpose  to  be  accomplished.  In  the 
exercise  of  the  police  power,  the  legislature 
may  pass  such  laws  as  in  its  judgment  are 
necessary,  regulating  the  measuring  or 
weighing  of  commc^ities.  In  Tiedeman, 
Lim.  p.  509,  it  is  said:  "By  virtue  of  the 
police  power,  regulations  have  been  imposed 
on  the  practice  of  the  law,  medicine,  and  den- 
tistry, as  well  as  upon  bakers,  millers,  and 
wharfingers;  and  it  has  been  accepted  as  a 
proper  exercise  of  the  police  power  to  regu- 
late pawnshops,  junkshops,  and  loan  offices. 
Inspection  laws  and  those  regulating  the 
weighing  of  articles  offered  for  sale  are  gen- 
erally regarded  as  suitable  and  valid  regu- 
lations of  police."  The  utility  of  the  act  ( if 
we  have  the  right  to  enter  upon  such  an  in- 
quiry) can  be  defended  for  the  reason  that 
the  weighing  of  the,  gross  output  from  the 
mine  ffives  information  to  the  miner,  whose 
labor  has  separated  it  from  the  general  mass 
of  the  vein,  concerning  the  result  of  his  ef- 
fort. He  is  thus  advised  how  much  in 
weight  of  all  grades  of  this  fuel  he  has  ex- 
tracted from  the  earth  in  a  day,  a  month,  or 
a  year ;  enabling  him,  when  armed  with  this 
knowledge,  to  make  contracts  in  the  future 
based  upon  actual  information  of  the  bene- 
fits the  employer  has  in  the  past  derived 
from  his  labor.  Thus  informed  he  may  act 
intelligently,  resting  his  demand  for  pay  up- 
on the  actual  value  of  his  labor  as  shown  by 
the  calculated  results  of  what  he  has  there- 
tofore accomplished.  On  the  other  side,  the 
employer  may  also  have  this  knowledge  be- 
fore his  eyes  when  contracting  with  the  min- 
ers for  their  services,  enabling  him  to  make 
an  adjustment  of  wages  based  upon  known 
facts.  By  this  system  of  weighing,  decep- 
tion as  to  the  amount  of  coal  mined  is  ren- 
dered impossible,  and  fraud  prevented. 
Standing  in  the  liffht  of  such  knowledge 
gained  from  established  data,  the  miner  may 
make  a  claim  of  right  to  wages  he  knows  he 
can  earn,  fortifying  his  demand  by  reference 
to  what  he  has  done,  as  found  recorded  in 
the  weighmaster's  books.  Further,  it  is  im- 
portant that  the  public  should  have  within 
reach  data  sufficient  to  furnish  information 
regarding  the  amount  of  coal  produced  from 
the  mines  within  the  state.  A  compliance 
with  this  law  provides  means  for  the  compi- 
lation of  statistics  showing  the  entire  out- 
put of  coal.  The  dissemination  of  knowl- 
edge concerning  the  wealth  and  material  re- 
sources of  a  state  is  a  laudable  employment, 
and  legislation  which  tends  to  accomplish  or 
in  any  wise  assist  in  such  work  ought  to  be 
upheld  and  encouraged.  For  this  object 
alone  the  act  in  question  is  useful,  and,  being 
so,  we  cannot  say  that  the  legislature  did  not 
have  such  purpose  in  view  when  the  same 
was  enacted.  We  agree  with  the  court  of 
appeals  in  saying  [7  Kan.  App.  431,  53 
Pac.  372] :  "Counsel  throughout  their 
whole  argument  assume  that  the  object  of 
this  act  is  to  regulate  the  rate  of  wages  to 
be  paid  by  mine  operators  to  their  employ- 
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ees.  We  think  this  assumption  is  onwar- 
ranted,  and  that,  in  so  far  as  the  arguments 
of  counsel  rest  upon  it,  the  arguments  upon 
that  contention  are  irrelevant  to  the  ques- 
tions which  properly  arise  in  the  case."  The 
law  is  devoted  to  other  purposes  than  an  in- 
terference with  or  a  regulation  of  contracts. 
It  merely  prohibits  the  screening  of  coal 
mined  at  ton  or  quantity  rates  i^ore  the 
same  is  weighed.  This  is  a  legitimate  ex- 
ercise of  the  police  power,  coming  properly 
within  the  sphere  of  legislative  action,  upon 
the  grounds  above  statM. 

The  judgments  of  the  District  Court  and 
the  Court  of  Appeals  unll  he  affirmed. 

Doster,  Ch.  J.,  concurs. 

JohnstoB,  J.,  concurring  specially; 

I  think  the  judgment  should  be  affirmed, 
and  only  desire,  in  a  few  words,  to  add  an- 
other to  the  well-stated  reasons  already  giv- 
en for  affirmance.  All  the  authorities  unite 
in  sustaining  a  statute  requiring  the  weigh- 
ins  of  a  commodity,  like  coal,  intended  to  be 
sold,  and  there  is  no  contention  here  that 
this  is  not  a  proper  exercise  of  the  police 
power  of  the  state.  The  conj^ntion  is  that 
the  statute  goes  further,  and  interferes  with 
and  infringes  upon  the  right  to  contract; 
and,  if  it  did,  I  would  readily  agree  with  my 
Brother  Smith,  as  well  as  the  court  of  ap- 
peals, that  the  act  would  be  invalid.  I  think 
the  act  requires  but  little  interpretation. 
In  plain  terms,  it  requires  the  weighing  of 
the  output  of  coal  before  it  is  disposed  of, 
provides  how  it  shall  be  done,  and  prescribes 
punishment  for  any  evasion  or  failure  to  ob- 
serve its  requirements.  Nothing  in  the  lan- 
guage of  the  act  expressly  prohibits  or  inter- 
feres with  the  freeaom  of  contract,  and  such 
a  meaning  can  only  be  found  in  far-fetched 
implications  or  remote  inferences.  The  1^- 
islative  intent  of  an  act  can  best  be  learned 
from  its  words,  and  when  the  meaning  is 
clear  no  interpretation  is  necessary  or  allow- 
able. While  contemporary  history  and  well- 
known  facts  may  sometimes  be  considered  in 
determining  the  legislative  purpose  of  an  act 
a  court  is  never  warranted  in  departing  from 
the  obvious  import  of  unambiguous  lan- 
guage, and  entering  the  field  of  conjecture 
and  speculation  in  search  of  a  legislative 
purpose,  or  in  learning  it  from  newspaper 
statements,  or  the  gossip  in  the  corridors  of 
the  state  house,  when  the  act  was  passed. 
A  still  more  important  consideration  is  that, 
if  the  meaning  sought  to  be  imported  into 
this  act  is  given,  it  would,  in  my  judgment, 
destroy  its  validity.  If  it  be  conceded  that 
the  statute  is  ambiguous  and  open  to  two  in- 
terpretations, which  should  be  adopted, — 
the  one  that  upholds,  or  the  one  that  de- 
feats? The  presumption,  so  far  as  it  can 
obtain,  is  that  the  legislature  did  not  in- 
tend to  do  a  vain  thing,  or  to  enact  a  stat- 
ute that  was  ineffectual  and  invalid.  Every 
presumption  is  in  favor  of  the  validity  of  the 
law,  and,  if  there  is  room  for  two  construc- 
tions, the  court  must,  in  deference  to  the  leg- 
islature, assume  that  it  did  not  intend  to 
violate  the  Constitution,  and  should  thfirs- 
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fore  adopt  the  one  which  would  uphold  the 
validity  of  its  act.  In  Sutherland,  Stat. 
Constr.  I  332,  it  is  said  that  *' where  one  con- 
struction will  make  a  statute  void  for  con- 
flict with  the  Constitution,  and  another 
would  render  it  valid,  the  latter  will  be 
adopted,  though  the  former  at  first  view  is 
otherwise  the  more  natural  interpretation  of 
the  language."  23  Am.  &  Eng.  Knc.  Law,  p. 
349.  "It  is  no  part  of  the* duty  of  the  court 
to  be  astute  in  order  to  invalidate  a  statute; 
it  will,  rather,  strive  to  so  interpret  it  as  to 
sustain  its  validity,  and  give  effect  to  the  in- 
tention of  the  legislature."  Ferguson  v. 
Stamford,  GO  Conn.  447,  22  Atl.  782.  The 
title  to  the  act,  to  which  we  may  look  as  an 
aid  to  its  construction,  does  not  indicate  a 
purpose  on  the  part  of  the  legislature  to 
trench  on  the  freedom  of  contract,  nor  to  do 
anything  else  than  to  require  the  weighing 
of  the  output  of  the  coal  before  it  is  disposed 
of,  nor  do  I  find  in  it  any  express  provision 
or  necessary  implication  compelling  us  to 
impute  a  purpose  to  the  legislature  that 
would  overthrow  the  validity  of  the  act. 

Smith,  J.,  dissenting: 

The  construction  applied  to  this  law  by 
the  majority  of  the  court  seems  to  me  to  be 
a  perversion  of  legislative  intent,  and  we 
need  not  go  beyond  the  language  of  its  sev- 
eral sections  to  ascertain  that  the  obvious 
and  sole  purpose  of  the  enactment  was  to 
control  and  restrict  the  right  of  contract. 
The  title,  "An  Act  to  Regulate  the  Weighing 
of  Coal  at  the  Mine,"  conceals  its  true  pur- 
pose as  revealed  in  the  body  of  the  law.  The 
title  only  partially  indicates  its  object  In 
Mugler  v.  Kansas,  123  U.  S.  623-661,  31  L. 
ed.  205-210,  8  Sup.  Ct.  Rep.  297,  it  is  said: 
**The  courts  are  not  bound  by  mere  forms, 
nor  are  they  to  be  misled  by  mere  pretenses. 
They  are  at  liberty — indeed,  are  under  a  sol- 
emn duty — to  look  at  the  substance  of 
things,  whenever  they  enter  upon  the  in- 
quiry whether  the  legislature  has  transcend- 
ed the  limits  of  its  authority."  "But  the 
Constitution  must  be  interpreted  and  effect 
given  to  it  as  the  paramount  law  of  the  land, 
equally  obligatory  upon  the  legislature,  as 
upon  other  departments  of  the  government, 
and  individual  citizens,  according  to  the  spir- 
it and  intent  of  its  framers,  as  indicated  by 
its  terms.  An  act  violating  the  true  intent 
and  meaning  of  the  instrument,  although  it 
may  not  be  within  the  letter,  is  as  much 
within  the  purview  and  effect  of  a  prohibi- 
tion as  if  within  the  strict  letter."  District 
Court  Case,  34  Ohio  St.  431-440. 

Analyzing  the  whole  act,  together,  we  find 
that  the  first  section  prohibits  the  passing 
of  the  output  over  any  screen  which  shall 
take  any  part  from  the  value  thereof  before 
the  same  shall  have  been  weighed  and  duly 
credited  to  the  employees  and  accounted  for 
at  the  legal  rate  of  weights  fixed  by  the  laws 
of  Kansas.  This  latter  clause,  employing, 
aa  it  does,  words  of  well-known  import  in 
the  commercial  world,  certainly  conveys  a 
meaning  at  variance  with  the  idea  that  such 
crediting  to  employees  of  the  gross  weight  of 
ail  the  output  of  value,  and  the  "accounting" 
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for  the  same  at  the  legal  rate  of  weights, 
were  intended  as  a  basis  for  statistics  mere- 
ly, or  simply  to  enlighten  the  miner  for  his 
future  guidance  concerning  the  amount  of 
coal  mined  by  him.  Section  5  provides: 
"Any  provisions,  contract,  or  agreement  be- 
tween mine  owners  or  operators  thereof  and 
the  miners  employed  therein,  whereby  the 
provisions  of  §  1  of  this  act  are  waived,  mod- 
ified, or  annulled,  shall  be  void  and  of  no  ef- 
fect; and  the  coal  sent  to  the  surface  shall 
be  accepted  or  rejected,  and  if  accepted  shall 
be  weighed  in  accordance  with  the  provisions 
of  this  act;  and  right  of  action  shall  not  be 
invalidated  by  reason  of  any  contract  or 
agreement."  If  the  design  of  the  act  is  as 
stated  by  my  brethren,  does  it  further  the 
objects  contended  for  in  the  opinion  to  de- 
clare, "and  the  coal  sent  to  the  surface  shall 
be  accepted  or  rejected,  and  if  accepted  shall 
be  weighed  in  accordance  with  this  act,  and 
right  of  action  shall  not  be  invalidated,  by 
reason  of  any  contract  or  agreement."  If  to 
give  knowledge  to  the  miner  of  the  amount 
of  labor  he  bEid  expended  in  digging  out  a 
ton  of  coal  was  the  aim  of  the  statute,  why 
mention  the  subject  of  rejecting  or  accepting 
any  part  of  the  coal,  or  refer  to  rights  of  ac- 
tion t  The  language,  "and  right  of  action 
shall  not  be  invalidated  by  reason  of  any  con- 
tract or  agreement^"  has  reference  to  a  rem- 
edy sought  in  the  courts  by  someone  having 
by  contract  bound  himself  to  do  something 
which  this  statute,  coming  in  the  way,  says 
he  cannot  do.  The  obvious  meaning  is  that 
if  a  miner  contracts  to  take  out  coal  for,  say, 
$1  per  ton  for  all  screened  coal  mined  by 
him,  he  must  be  paid  $1  per  ton  for  the  mine 
run.  That  is  the  total  weight  of  the  sub- 
stance extracted  from  the  earth  by  him  hav- 
ing a  marketable  value,  and  all  contracts  for 
determining  the  amount  of  his  compensation 
on  any  other  basis,  when  he  works  by  ton  or 
quantity  rates,  are  invalidated.  It  means 
that,  when  the  miner  makes  a  contract  to 
take  out  coal  at  so  much  per  ton  for  screened 
coal,  the  bargain  does  not  bind  him;  that 
when  he  sues  his  employer  for  wages  the 
court  must  give  him  judgment,  not  on  the 
contract,  but,  finding  the  weight  of  all  coal 
he  has  taken  out  (both  screenings  and 
lump ) ,  the  gross  product  is  to  be  credited  to 
him,  and  compensation  given  on  the  basis  of 
its  weight.  Section  6  can  certainly  have  no 
reference  to  a  right  of  action  brought  by  a 
miner  to  recover  waces  computed  on  the 
basis  of  screened  com,  for  he  had  such  a 
right  of  action  independent  of  the  statute. 
But  it  was  manifestly  the  purpose  of  the  act 
to  give  the  miner  a  right  of  action  to  recover 
his  wages  computed  on  the  basis  of  coal 
weighed  in  accordance  with  the  provisions  of 
the  law, — that  is,  computed  on  the  basis  of 
coal  weighed  before  screening, — and  that 
notwithstanding  any  contract  to  the  con- 
trary. This  seems  to  me  to  be  the  plain, 
palpable,  and  obvious  meaning  of  the  statute. 
In  determining  legislative  intent,  we  have 
the  right  to  consider  the  nature  of  the  de- 
mands upon  the  lawmakers  which  induced 
legislation  for  the  remedy  of  an  existing  evil. 
As  was  said  by  Mr.  Justice  Valentine  in  7*0- 
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peka  T.  Gilleti,  32  Kan.  431-437,  4  Pae.  804: 
"Courts  may  take  judicial  notice  of  the  oen- 
8UB  returns,  of  the  general  history  of  the 
country,  of  what  the  memhers  of  the  legisla- 
ture ought  to  know  when  passing  the  statute 
which  the  courts  are  called  upon  to  construe, 
and,  indeed,  of  what  all  well-informed  per- 
sons ought  to  know."  We  know  that  the  de- 
mand for  such  legislation  was  based  upon 
the  claim  that  coal  miners  were  not  paid 
enough  for  their  labor ;  that  they  were  at  the 
mercy  of  the  operators,  who,  by  screening 
the  product,  robbed  them  of  a  portion  of  the 
proceeds  of  their  labor  which  should  have 
been  paid  for.  The  object  was  to  right  this 
wrong,  and  to  this  end  the  statute  under  con- 
sideration was  passed.  To  rule  otherwise  is 
a  wresting  of  obvious  lan^ase  from  its  pur- 
pose. No  clamor  rang  m  the  ears  of  the 
lawmakers  from  oppressed  and  starving  min- 
ers demanding  a  law  which  would  furnish 
them  with  statistics,  when  they  were  crying 
for  bread.  As  we  have  the  right  judicially 
to  know  what  the  legislature  ought  to  have 
known,  for  the  purpose  of  arriving  at  their 
intent,  can  we  say  that  it  had  the  remotest 
design  to  make  a  statute  for  the  purpose  in- 
dicated in  the  majority  opinion  t  If  infor- 
mation to  the  general  public  (including  the 
miner  and  operators )  was  the  object  sought, 
in  order  that  statistics  might  be  based  there- 
on, the  legislature  was  exceedingly  magnan- 
imous, under  I  3,  in  affording  to  the  miners 
the  privilege  of  employing  weighmen  at  their 
own  expense  if  they  so  desired.  The  right 
vouchsafed  to  them  of  going  down  in  their 
pockets  and  paying  therefrom  the  expenses 
of  check  weighmen  to  determine  the  output 
of  the  mine  for  statistical  purposes  was  cer- 
tainly an  exhibition  of  sincere  generosity. 
Again,  no  account  is  required  to  be  kept  of 
coal  taken  from  the  mines  unless  the  miners 
are  to  be  paid  at  ton,  bushel,  or  quantity 
rates.  So  the  collection  of  information  as  to 
the  amount  produced  depends  on  the  contin- 
uance of  a  ton,  bushel,  or  quantity  rate 
method  of  paying  wages.  If  this  system  of 
payment  is  abandoned,  there  is  no  presei-va- 
tion  of  statistics;  suggesting  the  argument 
that,  if  the  furnishing  of  exact  knowledge  to 
the  miner  and  operator  was  one  of  the  ob- 
jects of  the  law,  why  does  not  the  law  require 
the  weighing  of  coal  mined  under  all  circum- 
stances, and  under  every  plan  of  payment? 
If  partial  knowledge  on  this  subject  was  a 
thing  so  desirable  that  a  whole  legislature 
was  moved  to  furnish  it,  why  was  complete 
means  of  knowledge  withheld,  when  ample 
power  existed  to  obtain  ItT 

As  against  the  remote  probability  that  the 
act,  as  interpreted  by  the  majority,  will  re- 
sult in  any  benefit  to  the  miner,  is  the  cer- 
tainty that  the  public  at  large  will  suffer  by 
its  enforcement,  if  the  quantity  or  ton  rate 
of  payment  prevails.  The  total  output  of 
coal  in  the  state  for  the  year  1898  was,  in 
round  numbers,  3,860,000  tons.  It  is  esti- 
mated that  about  one  third  of  the  production 
is  slack  coal,  which  goes  through  the  screens. 
The  cost  of  this  compulsory  weighing  must 
be  added  to  the  price  of  the  fuel  which  the 
consumer  (the  public)  is  compelled  to  pay  in 
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order  that  it  may  be  known  with  mathemat- 
ical certainty  how  many  tons  the  mines  of 
the  state  have  yielded.  This  tribute  is  ex- 
acted from  consumers  of  Kansas  coal  to  sat- 
isfy the  contention  that  the  law  contem- 
plates some  other  object  than  the  regulation 
of  waffes. 

In  justifying  this  l^slation  as  a  proper 
exercise  of  the  police  power,  I  think  that 
power  has  been  unwarrantably  extended. 
Such  power  must  have  relation  to  the  health, 
comfort,  safety,  or  necessities  of  the  people. 
This  is  asserted  in  all  the  books  upon  the 
subject.  It  cannot  include  matters  which 
are  connected  merely  with  the  convenience  of 
the  public.  In  Black,  Constitutional  Prohibi- 
tions, p.  82,  it  is  said :  "There  is  no  possi- 
bility, upon  any  principle  of  logical  deduc- 
tion from  the  adjudged  cases  or  the  nature 
of  the  subject,  of  stretching  the  limits  of  Uie 
police  power  so  as  to  make  it  include  matters 
which  are  merely  connected  with  the  conven- 
ience of  the  public  There  are  decisions 
which  might  seem,  at  first  blush,  to  lend 
countenance  to  such  a  proposition,  but  an 
attentive  consideration  will  show  that  they 
either  used  the  term  in  its  broad  and  general 
sense,  or  had  reference  to  matters  concern- 
ing the  safety  of  the  people,  not  their  conven- 
ience." It  is  for  the  courts  to  define  the  lim- 
its of  the  police  power,  and  confine  same 
within  constitutional  bounds.  It  may  be 
convenient  for  the  miner  and  the  public  gen- 
erally to  have  the  means  of  knowing  how 
much  coal  has  been  mined  in  the  state,  for 
the  purposes  mentioned  in  the  opinion,  but 
the  necessity  of  such  knowledge  is  not  appar- 
ent. It  would  be  interesting  to  know  with 
accuracy  the  total  yield  of  corn  in  E^ansas 
during  the  present  year.  But  the  enactment 
of  a  law  requiring  the  farmer  to  measure 
every  bushel  of  his  crop  as  soon  as  it  is  ready 
for  market  could  hardly  be  justified,  even 
though  it  might  assist  the  persons  who  gath- 
ered it  in  determining  the  amount  of  profit 
the  farmer  would  derive  from  their  labor. 
General  laws  and  city  ordinances  relating  to 
the  weighing  of  commodities  before  sale  have 
been  upheld  as  coming  within  the  police 
power,  for  the  reason  that  purchasers  are 
protected.  In  the  case  of  Millett  v.  People, 
117  111.  294,  57  Am.  Rep.  809,  7  N.  E.  631- 
636,  the  supreme  court  of  Illinois  passed 
upon  the  validity  of  an  act  quite  similar  to 
this,  relating  to  the  weighing  of  coal  at  the 
mines.  In  holding  the  law  unconstitutional, 
as  infringing  upon  the  right  to  contract, 
the  court  answered  the  argument  that  the 
act  might  be  defended  on  the  ground  that  it 
required  the  keeping  of  a  public  record  for 
the  information  of  the  public  Scholfield, 
J.,  says:  "We  recognize  fully  the  right  of 
the  general  assembly,  subject  to  the  para- 
mount authority  of  dJongress,  to  prescribe 
weights  and  measures,  and  to  enforce  their 
use,  in  proper  cases,  but  we  do  not  think  that 
the  general  assembly  has  power  to  deny  to 
persons  in  one  kind  of  business  the  privilege 
to  contract  for  labor,  and  to  sell  their 
products  without  regard  to  weight,  while  at 
the  same  time  allowing  to  persons  in  all 
other  kinds  of  business  this  privilege;  there 
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being  nothizig  in  the  business  itself  to  dis- 
tinguish it  in  this  respect  from  any  other 
kind  of  business.    And  we  deny  that  the  bur- 
den can  be  imposed  on  any  corporation  or 
individual,  not  acting  under  a  license  or  by 
Tirtue   of   a   franchise,  of  buying  property 
and  hiring   labor   merely  to  furnish   public 
statistics,  unless  upon  due  compensation  to 
be  made  therefor."    It  would  be  a  mere  af- 
fectation of  industry  to  collate  here  the  great 
number  of  decisions  which  denounce  legisla- 
tion of  this  kind,  infringing  upon  the  right 
to  contract  by  persons  sui  juris,  like  the 
miners  employed  by  the  appellant,  who,  ac- 
cording to  the  agreed  facts,  "are  of  full  age, 
sound  mind,  and  of  full  and  legal  capacity  to 
contract  and  be  contracted  wiSi."  The  court 
of  appeals  had  no  doubt  of  its  inyalidity  if 
its  provisions  related  to  the  regulation  of 
wages.     That  court  said  [7  Kan.  App.  434, 
•53  Pac.  373] :     "As  we  have  already  stated, 
we  should  hold  this  law  to  be  invalid  if  it 
in  terms  expressed  such  purpose  [the  regu- 
lation of  wages],  but  that  neither  the  title 
of  the  act  nor  the  act  itself  directly  or  in- 
directly purports  to  relate  to  the  matter  of 
vages."    In  my  judgment,  the  design  of  the 
framers  has  been  misconstrued  and  pervert- 
ed.   A  law  thought  by  them  to  be  endowed 
with  strength  and  virility,  aiming  at  the 
correction  of  abuses  in  the  field  of  labor,  has 
been  disfigured  by  its  interpreters,  its  true 
purpose    denied.     Strained   and   imaginary 
reasons  are  put  forward  as  excuses  tor  its 
existence,  and  explanations  made  of  its  util- 
ity which  are  highly  fanciful  and  specula- 
tive.    By  a  process  of  refined  construction 
ita  original  identity  has  been  effectively  de- 
fltroyed,  until  recognition  by  its  creators  is 
now  impossible. 


ATCHIbON,  TOPEKA,  &  SANTA  Ft  RAIL- 
ROAD COMPANY  et  al,  Plffs.  in  Err., 

V, 

S.  G.  CLARK  ei  al. 
(60  Kan.  826.) 


«Ch«pter  208  of  the  Laws  of  1805  (Gen. 
Stmt,  1807,  ehAp.  170),  providing  for 
the  levy  of  m  flre  tax,  and  which  excludes 
the  property  of  railroad  companies  on  which 
■nch  tax  Is  leyled  from  the  benefit  and  protec- 
tion which  the  law  shoald  afford.  Is  Inyalld. 

(October  7,  1809.) 

ERROR  to  the  Court  of  Appeals,  Southern 
Department,  Western  Division,  to  review 
a  judgment  reversing  a  judgment  of  the  Dis- 
trict Court  for  Edwards  County  in  plaintiff's 
favor  in  a  suit  to  enjoin  the  collection  of  cer- 
tain taxes.  Reversed  in  pari;  affirmed  in 
part. 
The  facts  are  stated  in  the  opinion. 

*Headnote  by  Johnston,  J. 


Messrs.  A.  A.  Hvrd,  W.  I<ittlelleld«  and 
O.  J.  Wood,  for  plaintiffs  in  error: 

Railroad  property  was  not  only  to  be  left 
unprotected,  but  other  property  lying  be- 
tween the  railroad  right  of  way  and  the  fire 
guards,  which  in  no  case  should  be  nearer  to 
the  right  of  way  than  %  of  a  mile,  and  mieht 
be  located  as  far  as  2^  miles  away,  is  left 
unprotected  from  fires  orignating  in  the 
operation  of  the  railroad. 

This  being  the  case  any  levy  of  this  fire 
tax  against  the  railroads  would  be  clearly 
unauthorized  and  void. 

If  the  act  intended  that  railroads  should 
be  taxed  for  this  purpose,  then  the  act  is  in 
contravention  of  the  Constitution  of  the 
United  States  and  of  the  Constitution  and 
laws  of  the  state  of  Kansas,  being  an  attempt 
to  deprive  persons  of  property  wiUiout  due 
process  of  law  and  without  compensation, 
and  denying  to  railroad  companies  the  equal 
protection  of  the  laws. 

Corporations  are  persons,  within  the 
meaning  of  the  14th  Amendment  to  the  Fed- 
eral Constitution. 

Smyth  V.  Ames,  160  U.  S.  466,  42  .L.  ed. 
810,  18  Sup.  Ct  Rep.  418;  Covington  d  L. 
Tump.  Road  Co.  v.  Bandford,  164  U.  S.  578, 
41  L.  ed.  560,  17  Sup.  Ct  Rep.  108;  Gulf,  C. 
d  8.  F.  R.  Co.  v.  Ellis,  165  U.  S.  150,  41  L, 
ed.  666,  17  Sup.  Ct.  Rep.  255;  Santa  Clara 
County  V.  Southern  P.  R.  Co.  118  U.  S.  304, 
30  L.  ed.  118,  6  Sup.  Ct.  Rep.  1132;  Pembina 
Consol.  Silver  Min.  d  Mill  Co.  v.  Pennsyl- 
vania, 125  U.  S.  181,  180,  31  L.  ed.  653,  8 
Sup.  Ct.  Rep.  737;  Minneapolis  d  St.  L.  R. 
Co.  V.  Beckwith,  120  U.  S.  20,  32  L.  ed.  585, 
0  Sup.  Ct.  Rep.  207 ;  Charlotte,  C.dA.R.  Co. 
V.  Oihhes,  142  U.  S.  386,  301,  35  L.  ed.  1051, 
1053,  12  Sup.  Ct.  Rep.  255. 

This  act  did  not  provide  for  the  levy  of  a 
tax  for  general  revenue  purposes,  but  it  was 
strictly  in  the  nature  of  a  local  assessment^ 
to  be  collected  from  the  property  benefited. 

Cooley,  Taxn.  p.  418 ;  Hale  v.  Kenosha,  20 
Wis.  500 ;  Bridgeport  v.  New  York  d  N.  H. 
R.  Co.  36  Conn.  255,  4  Am.  Dec.  03;  Aleafan- 
der  V.  Baltimore,  5  Qill,  383,  46  Am.  Dec 
630;  2  Desty,  Taxn.  pp.  1237,  1238. 

If  it  was  a  general  tax  it  must  have  been 
levied  upon  all  of  the  property  in  the  county 
at  a  uniform  and  equal  rate. 

Oilmore  v.  Hentig,  33  Kan.  156,  5  Pac. 
781;  Hammett  v.  Philadelphia,  65  Pa.  146. 
3  Am.  Rep.  615;  Tide-Water  Co.  v.  Coster, 
18  N.  J.  Eq.  518,  00  Am.  Dec.  634;  Dyar  v. 
Farming  ton,  70  Me.  516. 

Property  outside  of  the  district  cannot  be 
taxed  for  the  benefit  of  the  district. 

Cooley,  Taxn.  104-106;  Wells  v.  Weston^ 
22  Mo.  384;  St.  Charles  v.  tfollCy  51  Mo. 
122,  11  4m.  Rep.  440;  Wilkey  v.  Pekin,  10 
111.  160;  Ham  v.  Sawyer,  38  Me.  37;  Ritchie 
V.  Mulvane,  30  Kan.  241 ;  St.  Louis  d  S.  F. 
R.  Co.  V.  Oill,  156  U.  S.  640-657,  30  L.  ed. 
567-570,  15  Sup.  Ct  Rep.  484. 

While  there  is  no  provision  in  the  Consti- 
tution of  the  state  of  Kansas,  which  provides 


Nora. — ^As  to  manJclpal  taxation  of  rural 
lands,  see  note  to  Brlggs  v.  Rnssellvllle  (Ky.)  34 
t.  R.  A.  103 ;  also  Farwell  v.  Des  Moines  Brick 
Mfg.  Co.  (Iowa)  85  L.  E.  A.  68 ;  and  Kaysvllle 
47L.R.  A. 


▼.  Ellison  (Utah)  43  L.  R.  A.  81.  the  latter  of 
which  Is  overruled  by  Kimball  v.  Orantsvllle 
City  (Utah)  45  L.  R.  A.  628. 
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that  private  property  shall  not  be  taken  for 
public  use  without  coukpensation,  yet  the 
courts  have  universally  held  that,  in  the  ab- 
sence of  any  such  provision  of  the  state  Con- 
stitution, any  act  of  the  legislature  not 
recognizing  this  right  would  be  void. 

Mills,  Em.  Dom.  {  1,  p.  81 ;  2  Desty,  Taxn. 
p.  1238. 

Messrs,  A.  A.  Godard*  Attorney  General, 
A.  C.  Dyer,  and  F.  Dnmont  Smith,  for  de- 
fendants in  error: 

A  general  tax  is  an  ad  valorem  percentage 
levied  upon  all  property  in  the  state,  or  some 
civil  division  thereof. 

26  Am.  &  Eng.  Enc  Law,  p.  17,  and  notes. 

Such  tax  must  be  uniform,  but  only  uni- 
form throughout  the  particular  taxing  dis- 
trict, whether  state,  county,  township,  or 
school  district. 

Marion  d  M,  R,  Co,  v.  Ohamplin,  37  Kan. 
682,  16  Pac.  222;  Ottawa  County  Comrs,  v. 
Nelson,  19  Kan.  237,  27  Am.  Rep.  101. 

The  fire  tax  is  such  a  tax. 

The  state  may  provide  by  general  taxation 
for  the  prevention  of  calamities,  such  as 
fires,  floods,  contagious  diseases,  and  the 
like. 

Cooley,  Taxn.  2d  ed.  p.  134. 

Johaatoa,  J.,  delivered  the  opinion  of  the 
court: 

This  was  a  proceeding  to  enjoin  the  col- 
lection of  a  special  fire  tax  levi^  by  the 
county  commissioners  of  Edwards  county 
upon  railroad  property  located  in  tiiree 
townships  of  that  county.  In  two  of  the 
townships  a  levy  of  two  mills  was  made,  and 
in  the  other  the  levy  was  one  mill,  on  the 
dollar.  The  contention  of  the  railway  com- 
pany is  that  chapter  263  of  the  Laws  of  1895 
(Gen.  Stat.  1897,  chap.  170)  discriminates 
against  railroad  companies  by  excluding  their 
property  from  the  benefits  provided;  that 
the  tax  is  not  equal  and  uniform,  as  the  Con- 
stitution requires;  that  the  enforcement  of 
the  tax  is  an  attempt  to  deprive  them  of 
property  without  due  process  of  law ;  that  it 
denies  to  them  the  equal  protection  of  the 
laws,  and  is  therefore  void. 

The  act  provides  that  the  county  commis- 
sioners may  levy  a  fire  tax  on  the  property  of 
the  county,  and  in  addition  thereto  may  levy 
a  like  tax  in  each  or  any  of  the  townships  of 
the  county.  The  township  trustee  is  re- 
quired to  make  a  map  of  his  township,  and 
subdivide  it  into  suitable  and  convenient  fire 
districts;  andj  if  there  is  a  railroad  in  the 
district,  he  is  to  divide  his  township,  where 
it  is  possible,  so  that  the  line  of  the  district 
shall  come  to  the  line  of  the  right  of  way, 
but  dhall  not  cross  the  railroad.  The  road 
overseers  are  made  fire  overseers,  and  on 
them  is  devolved  the  duty  of  breaking,  plow- 
ing, mowing,  or  burning  fire  breaks.  The 
law  appears  to  prescribe  two  methods  for 
protection  against  fire :  One,  where  there  is 
no  railroad,  as  provided  in  §  5,  where  at  a 
certain  time  the  overseer  is  required  to  plow 
strips  on  the  outside  lines  of  his  district,  6 
rods  apart,  where  there  is  open  prairie,  and 
also  in  fenced  pastures,  where  the  owners' 
consent  can  be  obtained,  and   to  b*irn   the 

47  L.  R.  A. 


grass  between  the  strips  of  breaking.    Tlie 
other,  which  is  provided  in  §  6,  where  there 
is  a  line  of  railroad ;  and  it  is  there  made  t  he 
duty  of  the  overseer  "to  cause  to  be  plowed 
two  strips  of  at  least  three  furrows  each,  at 
least  6  rods   apart,  on   all   open  prairie   or 
fenced   pasture,  with   the   owner's   consent^ 
along  the  section  lines  running  the  nearest 
parallel  with  said  railway,  not  nearer  than 
^^  of  a  mile  to  nor  more  than  2%  miles  from 
said  railroad,  making  said  strips  continu- 
ous by  running  at  rifht  angles  when  neces- 
sary to  keep  within  the  distence  above  men- 
tioned, and  cause  the  grass  to  foe  carefully 
burned  off  between  said  strips;    provided, 
that  where  there   is   open   and    unoccupied 
prairie,  the  road  overseer  may  plow  and  bum 
said  strips  running  parallel  with  said  rail- 
way, not  closer  than  V4  of  a  mile  to  the  said 
railroad."    As  will   be  observed,  the  act  is 
somewhat  crude  and  inconsistent  in  its  pro- 
visions.   Aside  from   the  manifest  purpose 
to  exclude  railroad  property  from  fire  dis- 
tricts to  be  created,  tiie  provision  relating  to 
where  the  fire  guards  shall  be  made  is  in  con- 
fiict.    First,  the  act  requires  fire  guards  to 
be  plowed  and  burnt  on  all  exterior  lines  in 
the  districts    In  a  later  provision,  however, 
it  provides  that,  where  there  is  a  railroad, 
like  fire  guards  are  to  be  made  on   section 
lines  running  nearest  parallel  with  the  rail- 
road, but  which  are  not  to  be  closer  than  \4 
of  a  mile  to  the  railroad,  nor  more  than  2% 
miles  distant  therefrom.    In  order  to  place 
fire  guards  within  the  limits  mentioned,  and 
make  them  continuous,  they  are  to  run,  when 
necessary,  at  right  angles  on  section  lines, 
but  there  is  an  express  provision  that  in  no 
instance  are  they  to  be  made  closer  than  y^ 
of  a  mile  of  a  railroad.    The  exterior  limits 
of  a  fire  district  which  extend  to  and  run 
parallel  with  the  right  of  way  would  ordin- 
arily be  only  50  feet  distant  from  the  rail- 
road, and  according  to  one  provision  there 
would  be  a   fire  guard  thereon,  but  by  the 
other  provision   it  would  be   ^  of  a   mile 
away,    and    mig^ht    be    2^    miles.    Then, 
again,  no  provision  is  made  for  placing  the 
tax  upon  the  tax  books,  nor  that  it  shall  be- 
come a  lien  at  any  time  upon  the  property 
taxed.  Neither  does  it  provide  that  it  shall 
be  collected  the  same  as  other  taxes  are  col- 
lected.    No  provision  is  made  for  the  collec- 
tion of  this  tax  in  money,  but  persons  resid- 
ing in  the  district  may  work  out  the  tax  un- 
der the  direction   of   the   road   overseer,  at 
specified  rates   of   compensation.     How    far 
these  omissions  might  affect  the  validity  of 
the  law  in  the  absence  of  other  defects^we 
need  not  determine.     It  appears,  however, 
from  the  provisions  referred  to,  that  railroad 
property  is  excluded  from  districts  organized 
for  fire  protection,  and  that  the  fire  guards 
are  so  remote  as  to  afford  the  company  but 
little,  if  any,  protection  from  fire.    Much  of 
the  property  of  the  company  is  of  such  a 
nature  as  may  be  injured  or  consumed  l>y  fire, 
and  what  protection  would  a  fire  guard  lo- 
cated 2^4  miles  from  the  property  afford? 
Or  even  if  it  was  but  ^  of  a  male  away, 
which  is  as  near  as  it  may  be  madeT    It  Im 
well  known  that  fires  are  sometimes  started 
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from  locomotives  used  on  the  railroads,  and 
that  railroad  companies  are  required  to  re- 
spond in  damages  for  property  destroyed  by 
ftre  originating  in  that  way.  This  act,  as 
we  have  seen,  affords  no  protection  to  the 
railroad  companies'  property;  neither  does 
it  afford  any  protection  to  property  de- 
itroyed  by  fire  originating  in  Uie  operation 
of  the  railroads,  and  for  which  tiie  companies 
may  be  held  responsible.  It  ma^  have  been 
the  theory  that  railroad  companies  had  pro- 
vided and  would  provide  their  own  protec- 
tion in  their  own  way,  but,  being  required  to 
do  this,  the  tax  is  more  burdensome  on  them 
than  on  other  taxpayers  in  the  township. 
As  some  of  the  taxpayers  appear  to  have  been 
porpoeely  excluded  from  the  benefit  and  pro- 
tection of  the  law,  the  tax  therefore  lacks 
that  equality  and  uniformity  essential  to  its 
validity.    It  la  a  diBcrimination  against  one 


taxpayer  in  favor  of  others,  and  is  a  denial 
of  the  equal  protection  of  the  law  required  by 
both  state  and  Federal  Constitutions.  Ab- 
solute eauality  in  taxation  is,  of  course,  un- 
attainable, but  a  law  the  manifest  purpose 
and  legitimate  result  of  which  is  discrimina- 
tion and  inequality  cannot  be  sustained. 

As  to  the  fire  tax  the  jtidgment  of  the 
Court  of  Appeals  loill  he  reversed,  and  the 
judgment  of  the  District  Court  will  be  af- 
firmed. The  other  question  presented  by  the 
record,  namely,  the  validity  of  the  state  de- 
linquent tax,  received  consideration  in  Atch- 
ison, T,  d  8.  F,  R,  Co.  V.  Clark  (No.  11,- 
317),  60  Kan.  831,  58  Pac.  561.  That  tax 
is  held  to  be  valid,  and  for  the  reasons  stated 
in  that  ease  the  judgment  of  the  Court  of 
Appeals  with  respect  thereto  is  affirmed. 

All  the  Justices  concur. 


KENTUCKY  COURT  OF  APPEALS. 


Clarence  LEBUS,  Appt., 

V. 

Margaret  A.  BOSTON  et  oX. 


( 


Ky. 


) 


Parol  eWdenee  tlutt  a  irrantor 

ttimt  be  sbovld  not  bav^e  any  paas^rvay 

over  land  conveyed,  because  be  did  not  need  It, 
is  admissible  to  rebut  a  claim  of  an  Implied 
reservation  of  a  psssway  as  an  easement  of 
neeesslty. 

(June  7,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Harrison  County 
in  favor  of  defendants  in  an  action  brought 
to  recover  damages  for  obstructing  a  pass- 
way  leading  from  a  public  highway  to  ap- 
pellant's lands.     Affirmed, 
The  facts  are  stated  in  the  opinion. 
Messrs,  Blantoii  Sc  Berry  for  appellant. 
Messrs.  Collier  ft  Dedman  for  appellees. 

Bumanit  J.«  deliyered  the  opinion  of  the 
eourt: 

This  action  was  brought  by  appellant 
against  appellees  to  recover  damages  for  ob- 
structing a  pass  way  leading  from  a  public 
highway  over  lands  of  appellees  to  those  of 
appellant,  and  to  enjoin  the  further  inter- 
ference of  the  use  of  said  pass  way  by  ap- 
pellant. The  facts  necessary  to  be  stated, 
and  about  which  there  seems  to  be  no  dis- 
pute, are  these:  In  November,  1871,  Henry 
Cox  and  his  wife  conveyed  to  Charles  Ann 
Cosby,  for  life,  with  the  remainder  to  her 
children,  a  tract  of  80  acres  of  land,  and  sub- 
sequently, in  November,  1872,  the  same 
frrantors  conveyed  to  Judge  Redmond,  the 
father  of  Mrs.  Cosby,  a  tract  of  103  acres  of 
land,  which  was  located  between  the  80  acres 
conveyed  to  Mrs.  Cosby  and  the  public  road« 


There  was  no  passway  to  or  from  the  80 
acres  conveyed  to  Mrs.  Cosby  and  her  chil- 
dren to  the  public  highway,  and  in  the  fall 
of  1872  Redmond  gave  to  his  daughter  a 
passway  over  his  Uact»  and  Mrs.  Cosby  and 
her  family  used  this  passway  over  the  103 
acres  until  the  death  of  her  father,  Judge 
Redmond,  from  whom  she  inherited  the  103 
acres.  On  the  14th  day  of  November,  1800, 
Mrs.  Cosby  and  her  husband  sold  and  con- 
veyed by  general  warranty  deed  the  tract  of 
103  acres  to  N.  W.  Frasier,  which  deed  con- 
tained this  reservation:  "The  first  party  is 
to  give  possession  March  1,  1801,  and  it  is 
further  understood  that  the  80  acres  above 
named  is  to  bear  its  part  of  expenses  as  to 
gate,"  ete.,  "to  the  said  80  acres  by  the  pass- 
way."  A  short  time  thereafter, — in  Decem- 
ber, 1800, — Frazier  also  purchased  the  80 
acres  deeded  to  Mrs.  Cosby  and  her  children, 
which  were  sold  under  a  judgment  of  the 
Harrison  circuit  court;  thus  becoming  the 
owner  in  fee  simple  of  both  tracte  of  land, 
which  he  continued  to  own  until  the  24th  of 
February,  1806,  when  he  sold  and  conveyed 
by  general  warranty  deed  93.54  acres  of  the 
land  to  appellee  Margaret  Ann  Bost<m. 
Frazier  died  in  1807,  and  on  the  2d  day  of 
October,  1897,  his  heirs  sold  and  conveyed 
the  remainder  of  the  183  acres,  consisting  of 
90.11  acres,  to  appellant.  It  is. alleged  and 
shown  by  the  proof  that  during  the  time  that 
Frazier  was  the  owner  of  both  tracte  of  land 
he  used  the  passway  to  get  to  the  80-acre 
tract.  The  land  conveyed  to  Mrs.  Boston  in- 
cluded that  portion  of  the  103  acres  occupied 
by  the  passway,  but  there  was  no  reservation 
thereof  in  the  deed  to  her,  while  in  the  con- 
veyance of  the  residue  by  the  heirs  of  appel- 
lant this  passway  was  expressly  conveyed. 
It  is  alleged  by  appellee  that  at  the  time  of 
the  sale  and  conveyance  of  the  93.64  acres 
by  Frazier  to  her  it  was  expressly  agreed 


Norn. — Am  to  right  of  way  by  necessity,  see 
Logan  V.  Stogdale  (Ind.)  8  L.  R.  A  58,  and 
note;  KIngsley  v.  €k>nld»boio  Land  Imp.  Co. 
47L.  B.  A. 


(Me.)  25  L.  R.  A.  502;  RItchey  v.  Welsh  (Ind.) 
40  L  R.  A.  105;  and  Bills  v.  Blue  Monntalv 
Forest  Aiso.  (N.  D.)  42  L.  R.  A.  670. 
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and  understood,  and  was  a  part  of  the  con- 
sideration for  said  conveyance,  that  no  paes- 
way  should  remain  over  the  land  sold  to  her 
in  favor  of  the  residue  of  the  tract  retained 
by  the  vendor.  This  averment  is  denied,  but 
is  proved  by  W.  R.  Gregory;  and  Durbin 
( who  examined  the  title  of  this  land  for  Mrs. 
Boston)  testifies  that  it  was  agreed  that 
there  was  to  be  no  passway  over  the  land,  and 
that  Frazier  stated  that  there  was  no  neces- 
sity for  such  passway,  as  he  had  another  out- 
let to  another  pike,  and  other  ways  to  get  out; 
and  that  it  was  only  with  this  understanding 
that  Mrs.  Boston  accepted  the  deed.  In 
18D0  the  unity  of  possession  and  title  to  both 
tracts  was  in  Frazier,  and  continued  in  him 
uninterruptedly  until  the  sale,  in  1806,  to  ap- 
pellee. It  is  the  contention  of  appellee  thafc 
Frazier  could  not  have  an  easement  in  his 
own  land,  as  the  uses  of  an  easement  are  cov- 
ered by  the  general  right  of  ownership;  that 
the  easement  was  merged  and  suspended  in 
the  larger  estate;  and,  having  sold  and  con- 
veyed that  portion  of  the  boundary  occupied 
by  the  passway  by  unqualified  grant,  there 
is  no  implied  reservation  of  the  use  of  it  for 
the  benefit  of  the  grantor.  While  on  the 
other  hand,  it  is  contended  by  appellant  that 
as  Frazier,  during  the  time  that  he  was  the 
owner  of  both  tracts  of  land,  continuously 
used  the  passway  over  the  103  acres  in  trav- 
eling to  and  from  the  80-acre  tract,  and  at 
the  time  of  the  sale  it  was  notorious,  visible, 
and  well  marked,  and  the  purchaser  took 
subject  to  its  continued  use,  without  express 
reservation  to  that  effect,  the  parties  are 
presumed  to  contract  in  reference  to  the  con- 
dition of  the  property  at  the  time  of  the 
sale;  and  neither  has  the  right,  by  altering 
arrangements  then  openly  existing,  to  change 
materially  the  relative  value  of  the  respec- 
tive parts, — ^relying  upon  Jones,  Easements, 
{  141.  The  legal  question,  then,  is.  Does  the 
law  attach  to  the  unaualified  grant  from 
Frazier  to  Boston  of  the  93.54  acres,  which 
includes  the  whole  of  this  passway,  an  im- 
plied reservation  of  the  use  of  it  for  the  ben- 
efit of  the  90.11  acres  which  he  still  re- 
tained? An  examination  of  this  question 
shows  that  there  is  a  general  concurrence  of 
authority,  both  in  England  and  in  this  coun- 
try, in  support  of  the  proposition  that  on 
the  grant  by  the  owner  of  a  tenement  of  part 
of  that  tenement  as  it  is  then  used  and  en- 
joyed, there  will  pass  to  the  grantee  those 
easements  which  are  necessary  to  the  reason- 
able enjoyment  of  the  property  granted,  and 
which  have  been  and  are  at  the  time  of  the 

frant  used  by  the  owner  of  the  entirety 
or  the  benefit  of  the  part  granted,  but  upon 
the  question  whether  upon  such  a  grant,  the 
law  will  ingraft  reservation  of  such  ease- 
ments in  favor  of  the  part  retained  by  the 
grantor,  the  authorities  until  quite  recently 
have  been  very  conflicting,  but  the  later 
cases  hold  that,  if  the  granU>r  intends  to  re- 
serve any  right  from  the  right  of  any  tene- 
ments granted  it  ie  his  duty  to  reserve  it  ex- 
pressly in  the  grant,  and  to  this  the  only  ex- 
ception is  of  ways  or  easements  of  necessity. 
See  Mitchell  v.  iSeipel,  63  Md.  262,  and  cases 
cited;  Strohmeir  v.  Leahy  (Ky.)  9  S.  W.  238. 
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All  the  text  writers  and  decisions  havt 
drawn  a  distinction  between  implied  grants 
and  implied  reservations.  Jones,  in  his  work 
on  Easements,  discusses  this  difference  in 
chapter  3,  citinff  numerous  decisions,  and 
states  the  general  rule  to  be  that,  "where  one 
conveys  a  part  of  his  estate^  he  impliedly 
grants  all  those  apparent  or  visible  ease- 
ments upon  the  part  retained  which  were  at 
the  time  used  by  the  grantor  for  the  benefit 
of  the  part  conveyed,  and  which  are  reason- 
ably necessary  for  the  use  of  that  part"  ( see 
S  129),  but  holds  that  there  is  no  implied 
reservation  of  an  easement  in  case  one  sells 
a  part  of  his  land  over  which  he  has  previ- 
ously exercised  a  privilege  in  favor  of  the 
land  he  retains  unless  the  burden  is  appar- 
ent, continuous,  and  strictly  necessary  for 
the  enjoyment  of  the  land  retained.  A 
grantor  cannot  derogate  from  his  own  grant, 
and,  as  a  general  rule,  he  cannot  retain  a 
right  over  a  portion  of  his  land  conveyed  ab- 
solutely only  by  express  reservation.  Thus, 
if  a  man  makes  a  lane  across  one  farm  to  an- 
other, which  he  is  accustomed  to  use,  and 
then  conveys  the  farm  without  reserving  a 
right  of  way,  it  is  clearly  gone.  A  man  can- 
not, after  he  has  absolutely  conveyed  his 
land,  still  retain  the  use  of  it  for  any  pur- 
pose, without  an  express  reservation.  It  is 
only  in  the  cases  of  the  strictest  necessity 
that  the  principle  of  implied  reservation  can 
be  invoked.  See  9  136.  The  fact  that  one 
has  been  in  the  habit  of  using  certain  land  in 
connection  with  his  adjoining  premises  does 
not  create  an  easement  upon  the  first-named 
land,  which,  upon  a  conveyance  of  that  land 
without  words  of  exception  or  reservation, 
will  be  annexed  to  such  other  premise^^.  But 
there  are  numerous  exceptions  to  this  rule, 
and  the  author  refers  to  the  case  of  a  man 
having  a  field,  which  he  does  not  sell,  in  the 
midst  of  land  which  he  sells.  Of  course,  it 
is  implied  that  he  intends  to  have  the  power 
of  using  the  field  not  sold,  and  not  to  give 
the  exclusive  right  or  control  over  it  to  the 
person  to  whom  he  sells  the  surrounding 
land ;  and  a  way  over  that  is  said  to  be  a  way 
of  necessity,  and  that  is  reserved  without  ex- 
press words,  as  implied  reservation.  It 
seems,  to  us,  under  the  facts  of  this  case,  that 
at  the  time  Frazier  sold  the  land  to  appellee, 
if  nothing  had  been  said  on  the  subject  of  a 
passway,  the  law  would  have  implied  a  reser- 
vation of  the  existing  notorious  and  open 
passway  **as  a  way  of  necessity"  for  the  ben- 
efit of  the  land  reserved,  but  it  is  in  the 
proof  that  this  very  question  was  a  matter 
of  consideration  between  Frazier  and  appel- 
lee, and  that  Frazier  expressly  agreed  to 
surrender  all  rights  thereunder,  and  that  ap- 
pellee refused  to  purchase  on  any  other  con- 
dition. This  testimony  is  not  successfully 
contradicted  or  impeached,  and  it  is  not  ob- 
jectionable on  the  ground  that  it  varies  from 
the  terms  of  the  deed;  but,  on  the  contrary, 
it  is  not  in  conflict  with  the  conveyance.  Mr. 
Jones,  in  his  work  on  Easements  (9  321), 
lays  it  down  as  a  principle  that  ''a  purchaser 
is  not  entitled  to  a  way  of  necessity  in  case 
he  has  agreed  with  his  grantor,  even  verbal- 
ly, not  to  claim  a  way."    And  in  the  case 
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of  Ewert  t.  Burtia  (N.  J.  Eq.)  12  Atl.  893, 
it  was  held  that  where  a  bill  was  filed  to 
secure  a  way  of  necessity,  it  appeared  that 
at  the  time  of  the  purchase  a  way  of  neces- 
sity would  have  passed  as  an  incident,  ex- 
cept that  the  grantor  refused  to  sell  if  the 
grantee  was  to  have  the  right  of  way  over 
his  land;  that  the  grantee  declared  there 
was  no  occasion  for  such  right  of  way,  be- 
cause he  could  have  one  over  a  railroad  com- 
pany's lands  to  a  highway;  that  the  convey- 
ance was  made«  and  that  the  grantee  had  a 
license  to  pass  over  the  railroad  company's 
lands,  which  license  was  subsequently  re- 
voked. It  vras  held  that  the  court  would 
not  aid  the  complainant  in  establishing  a 
way  of  necessity  by  issuing  a  preliminary 
injunction.  And  certainly  if  a  purchaser 
could  verbally  waive  a  way  of  necessity  by 
implied  grant,  there  is  much  greater  reason 
why  a  grantor,  who  seeks  to  retain  a  way 
of  necessity  by  implied  reservation,  should 
lose  his  right  of  such  way  by  verbal  agree- 
ment with  the  purchaser.  The  permissive 
use  of  this  passway  by  Frazier  subsequent 
to  his  sale  to  appellee  did  not  have  the  effect 
to  vest  in  him  any  legal  title  thereto.  The 
testimony  shows  that  appellant  has  access 
to  a  public  road  over  hia  lands  in  another 
direction,  and  certainly  after  the  acquisition 
of  the  land  the  passway  could  not  be  claimed 
as  one  of  necessity.  But  upon  the  whole 
case  we  are  disposed  to  thixik  that  Frazier 
voluntarily  surrendered  his  right  to  the 
passway  over  the  land  in  question,  and  that 
appellant  can  have  no  higher  or  better  right 
than  belonged  to  him. 
For  iheae  Teuon»  the  fudgmeniia  affirmed* 

A  petition  for  rehiring  having  been  filed, 
Hobaon,  J.,  on  October  12,  1890,  handed 
down  the  following  response: 

It  is  earnestly  insisted  by  counsel  for  ap- 
pellant in  their  petition  for  rehearing  that 
parol  evidence  is  inadmissible  to  show  that 
at  the  time  of  the  conveyance  it  was  agreed 
between  the  grantor  and  the  grantee  that 
there  was  no  necessity  for  the  passway,  as 
the  grantor  had  another  outlet  to  another 
pike,  and  other  ways  to  get  out,  and  that  il 
was  then  agreed  that  there  was  to  be  no  pass- 
way  over  the  land  conveyed,  and  the  deed 
was  accepted  only  on  this  distinct  under- 
standing. Counsel  insist  that  the  passway, 
being  an  interest  in  land,  can  only  be  created 
or  destroyed  by  a  contract  or  agreement  in 
writing,  and  that  to  admit  the  parol  evi- 
dence referred  to  is  to  depart  from  those 
broad,  fundamental  principles  of  law  that 
have  been  recognized  for  time  immemorial. 
This  would  be  true  if  the  evidence  infringed 
the  terms  of  the  deed,  but  that  is  not  the 
case.  The  grantor  by  his  deed  in  this  case 
conveyed  to  the  grantee  the  whole  boundary 
of  land  described  in  the  deed.  This  passed 
the  entire  title  to  all  within  the  boimdary 
so  described,  from  the  center  of  the  earth 
usque  ad  calum,  including  the  ground  over 
which  the  passway  ran.  The  passway  was 
therefore  included  by  the  terms  of  the  deed, 
and  prima  facie  passed  under  it.  But,  as 
47  L.  B.  A.  6 


said  in  the  opinion,  the  one  exception 
allowed  by  the  authorities  in  favor  of  a 
grantor  where  he  has  conveyed  the  fee  of 
land  "is  ways  or  easements  of  necessity." 
And,  as  is  well  said  by  the  learned  author 
there  quoted,  "it  is  only  in  cases  of  the 
strictest  necessity,  and  where  it  would  not  be 
reasonable  to  suppose  that  the  parties  in- 
tended the  contrary,  that  the  principle  of 
implied  reservation  can  be  invoked."  Jones, 
Easements,  9  136.  •  Appellant's  entire  claim 
to  the  passway  rests  upon  this  doctrine  of 
implied  reservation.  Whether  this  is  a  case 
of  strictest  necessity,  where  it  would  not  be 
reasonable  to  suppose  that  the  parties  i^i- 
tended  the  contrary,  the  court  can  only  kno  w 
when  the  facts  are  shown  by  parol  evidence. 
When  these  facts  are  shown  by  parol  evi- 
dence, then  the  presumption  of  an  implied 
reservation  arises.  But  it  is  well  settled 
that  a  presumption  raised  by  parol  evidence 
may  also  be  rebutted  by  parol  evidence.  The 
rule  is  thus  well  stated  in  3  Greenl.  Ev.  9 
366:  "In  certain  cases  of  presumptions  of 
law,  also,  parol  evidence  is  admitted  inequity 
to  rebut  them.  But  here  a  distinction  is  to  be 
observed  between  those  presumptions  which 
constitute  the  settled  legal  rules  of  construc- 
tion of  instruments,  or,  in  other  words,  con- 
clusive presumptions,  where  the  construc- 
tion is  in  favor  of  the  instrument,  by  giving 
to  the  language  its  plain  and  literal  effect, 
and  those  presumptions  which  are  raised 
against  the  instrument,  imputing  to  the  lan- 
guage, prima  facie,  a  meaning  different  from 
its  literal  import.  In  the  latter  class  of 
ca^es  parol  evidence  is  admissible  to  rebut 
the  presumption  and  give  full  effect  to  the 
language  of  the  instrument,  but  in  the  former 
dass,  where  the  law  conclusively  determines 
the  construction,  parol  evidence  is  not  ad- 
missible to  contradict  or  avoid  it."  In 
Wharton,  Ev.  99  973,  974,  the  same  rule  is 
fully  stated,  and  illustrated.  Though  the 
terms  of  the  deed  prima  facie  convey  the  en- 
tire boundary,  including  the  passway,  pa- 
rol evidence  of  the  absolute  necessity  of  the 
passway  is  admitted  in  this  case  to  raise  a 
presumption  against  the  instrument,  imput- 
ing to  it  a  meaning  different  from  its  literal 
import.  This  presumption  against  the  in- 
strument may  be  rebutted  by  parol  evidence, 
so  as  to  give  to  its  language  its  plain  and 
literal  effect.  The  proof  offered  by  appel- 
lant to  show  the  necessity  of  the  passway 
might  be  rebutted  by  proof  that  it  was  un- 
necessary. It  would  not,  perhaps,  occur  to 
counsel  that  parol  evidence  for  the  appellee 
showing  that  the  passway  was  unnecessary 
would  be  inadmissible.  But  there  is  no  bet- 
ter proof  that  it  was  unnecessary  than  the 
agreement  of  the  parties  at  the  time  of  the 
conveyance  that  the  grantor  had  another  out- 
let, and  did  not  need  this  one.  When  he 
agreed  it  was  not  necessary,  and  not  to  re- 
serve it,  in  order  to  induce  the  grantee  to 
accept  the  deed,  the  estoppel  may  be  shown 
by  the  same  kind  of  evidence  as  the  implied 
right. 
Petition  overruled. 
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1«  Contributory  neffllffonee  of  tbe 
owner  of  property  destroyed  by  Are  com- 
municated by  a  locomotive  engine  Is  no  de- 
fense to  the  railroad  company,  under  Rey. 
Stat.  diap.  51,  f  64,  which  imposes  an  abso- 
lute liability  on  the  corporation  for  damages. 

S.  Neffllffence  In  pUinv  wood  nenr  n 
rnilrondy  where  it  Is  in  danger  of  fire,  will 
not  relieve  the  raJlroad  company  from  liabil- 
ity for  negligence  in  setting  It  on  fire,  if  it 
had  full  knowledge  of  the  situation,  and  by 
the  exercise  of  ordinary  care  and  skill  might 
have  avoided  the  injury. 

(June  1,  1899.) 

EXCEPTIONS  bj  defendant  to  rulings  of 
the  Supreme  Judicial  Court  for  Piscat- 
aquis County  made  during  the  trial  of  an 
action  brought  to  recover  damages  for  t^e 
loss  of  wood  alleged  t^j  have  been  burned  by 
fire  negligently  set  out  by  defendant,  which 
result^  in  a  verdict  in  plaintitf's  favor. 
Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs,  F.  H.  Appleton  and  H.  R. 
Cliaplia,  for  defendant: 

A  railroad  corporation  owes  no  duty  to 
trespassers  anywhere  within  its  location, 
beyond  abstaining  from  reckless  and  wan- 
ton conduct  towards  them. 

MoOreary  v.  Boston  d  M,  R.  Co,  156  Mass. 
31C,  31  N.  E.  126, 153  Mass.  300, 11  L.  R.  A. 
359,  26  N.  £.  864;  Sweeny  v.  Old  Colony  d 
N.  R.  Co.  10  Allen,  372,  87  Am.  Dec.  644; 
8  Elliott,  Railroads,  9  1235;  Philadelphia  d 
R.  R.  Co.  V.  Yeiser,  8  Pa.  366;  Frost  v.  East- 
em  R.  Co.  64  N.  H.  220,  9  Atl.  790 ;  Nolan  v. 
New  York,  N.  H.  d  H.  R.  Co.  53  Conn.  461, 
4  Atl.  106. 

The  poplar  wood  upon  both  sides  of  the 
line  should  not  be  divided  as  the  line  runs, 
but  should  be  all  treated  as  an  entirety,  be- 
cause the  wood  was  so  closely  piled  that  the 
destruction  of  wood  which  was  on  the  de- 
fendant's side  of  the  line  necessarily  involved 
in  ruin  the  wood  upon  the  plaintiff's  side 
of  the  line,  and  the  whole  loss  was  the  direct 
and  natural  result  of  the  fire  first  becoming 
enkindled  in  the  wood  unlawfully  located 
"along  the  route"  of  the  railroad  by  the 
plaintiff  company. 

If  the  owner  of  the  property  is  a  mere 
trespasser,  and  placed  his  property  upon  the 
right  of  way  without  the  consent  of  the  rail- 
road company,  he  cannot  recover  for  its  neg- 
ligent destruction  by  fire. 

3  Elliott,  Railroads,  9  1235;  Philadelphia 
d  R.  R.  Co.  V.  Yeiser,  8  Pa.  366. 

Plaintiff  company  cannot  recover,  because 


it  was  guilty  of  contributory  negligience  in 
depositing  its  wood  in  a  place  of  knows 
danger. 

Post  V.  Buffalo,  P.  d  W.  R.  Co.  108  Pa. 
585. 

Mr,  Trmnh.  E.  Guemaey,  for  plaintiff: 

The  mere  fact  that  a  building  extenda  a 
few  feet  onto  the  right  of  way  will  not 
exonerate  the  railroad  company. 

Sherman  v.  Maine  C.  R.  Co.  86  Me.  422, 
30  Atl.  69. 

The  fact  that  the  building  or  other  prop- 
erty stood  partially  or  wholly  on  the  rail- 
road location,  if  placed  there  by  consent,  will 
not  relieve  the  defendant. 

Ingersoll  v.  Stockbridge  d  P.  R.  Co.  8 
Allen,  440;  Grand  Trunk  R.  Co.  v.  Richard- 
eon,  91  U.  S.  454.  23  L.  ed.  356. 

A  railroad  company  is  bound  to  use  ordi- 
nary care  to  avoid  injury,  even  to  a  tres- 
passer. 

Grand  Trunk  R.  Co.  v.  Riehardeon,  91  U» 
S.  471,  23  L.  ed.  362. 

Mr.  Henry. Hudaom  also  for  plaintiff. 

Wliitehoiise,  J.,  delivered  the  opinion  of 

the  Court: 

This  is  an  action  on  the  case  to  recorar 
damages  for  the  destruction  of  the  plaixrtifrs 
property  in  the  town  of  Milo,  May  21,  1896, 
by  fire  communicated  by  a  locomotive  angina 
then  owned  and  operated  by  the  defendant. 

Section  64  of  chapter  51  of  the  Revised 
Statutes  declares  that  "when  a  building  or 
other  property  is  injured  by  fire  communi- 
cated by  a  locomotive  engine,  the  corpora- 
tion using  it  is  responsible  for  such  injury, 
and  it  has  an  insurable  interest  in  the  prop- 
erty along  the  route  for  which  it  is  responsi- 
ble, and  may  procure  insurance  thereon.  But 
such  corporation  shall  be  entitled  to  the 
benefit  of  any  insurance  upon  such  property 
effected  by  the  owner  thereof,  less  the  pre- 
mium and  expenses  of  recovery." 

In  the  writ  the  plaintiff  claims  to  recover, 
in  the  first  place,  by  virtue  of  the  absolute 
responsibility  imposed  upon  the  defendant 
by  this  statute,  and,  secondly,  by  reason  of 
the  liability  of  the  defendant  at  common  law, 
on  the  ground  of  negligence  respecting  the 
condition  and  management  of  its  locomotive 
engine. 

A  portion  of  the  plaintiff's  property  de- 
stroyed consisted  of  a  large  quantity  of  split 
poplar  wood,  a  part  of  which,  estimated  by 
the  jury  in  a  special  finding  at  200  cords, 
was  piled  upon  the  defendant's  land,  and  the 
balance  upon  the  adjoining  land  of  the  plain- 
tiff. The  defendant's  right  of  way  at  the 
point  in  question  was  66  feet  in  width  and 
it  had  acquired  by  purchase  an  additional 
strip  of  land,  known  as  the  ''Moore  Land," 
adjoining  its  location  on  the  easterly  sida 
The  plaintiff's  evidence  tended  to  show  that 


Note. — As  to  the  coDstltutlonallty  of  a  stat- 
ute making  a  railroad  company  absolutely  liable 
for  fire  set  by  engines,  see  note  to  Matthews  ▼. 
St.  Louis  &  S.  F.  R.  Co.  (Mo.)  20  L.  R.  A.  101. 
(This  Missouri  case  was  afBrmed  by  the  Su- 
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preme  Court  of  the  United  States  In  41  L.  ed. 
Oil.) 

As  to  the  presumption  of  negligence  In  case 
of  railroad  fires,  see  note  to  Barnowskl  v.  Hel- 
son  (Mich.)  15  L.  R.  A.  on  page  40. 
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the  most  westerly  tier  of  the  wood  was  33 
feet  from  the  center  of  the  main  line  of  the 
railroad,  and  hence  that  no  part  of  the  pop- 
lar wood  piled  on  the  defendant's  land  was 
within  the  defendant's  right  of  way,  but  that 
all  of  said  200  cords  was  on  the  Moore  land, 
adjoining  the  right  of  way.  On  the  other 
band,  the  testimony  of  the  defendant  tended 
to  show  that  the  westerly  line  of  the  poplar 
was  nearly  8  feet  within  the  limits  of  the  lo- 
cation. 

It  was  not  controverted  by  the  defendant, 
however,  that  these  piles  of  poplar  wood 
were  "along  the  route"  of  the  defendant's 
railway,  and  had  all  the  conditions  of  per- 
manency in  their  character  requisite  to  es- 
tablish the  responsibility  of  the  defendant 
under  the  statute^  if  the  other  elements  of 
statute  liability  were  shown  to  exist. 
Thatoher  v.  Maine  0.  R.  Co,  85  Me.  502,  27 
Atl.  519.  But  it  was  earnestly  contended, 
in  behalf  of  the  defendant  company,  that  in 
thus  piling  its  poplar  on  the  defendant's 
land,  and  in  permitting  it  to  remain  after  a 
request  by  the  defendant  for  its  removal,  the 
plaintiff  was  a  trespasser  on  the  defendant's 
land,  and,  inasmuch  as  the  fire  was  first  com- 
municated to  the  most  westerly  tier  of  wood, 
sad  thence  spread  to  the  other  property  of 
the  plaintiff  company,  that  the  'defendant  is 
not  responsible,  either  for  the  wood  thus 
wrongfully  piled  on  its  lands,  or  for  any 
part  of  the  property  thus  destroyed.  The 
plaintiff  sharply  controverted  this  position, 
claiming  that  it  had  a  lawful  right  to  use 
the  defendant's  land  for  a  piling  ground,  to 
the  extent  shown,  by  virtue  of  an  uninter- 
rupted use  of  the  premises  for  that  purpose, 
with  the  license  and  permission  of  the  de- 
fendant company,  for  twelve  years  prior  to 
the  time  in  question,  and  that  such  license 
was  never  revoked  by  the  defendant 
Whether  or  not  such  license  was  revoked  in 
August,  1895,  by  a  notice  from  defendant  not 
to  pile  any  more  wood  there,  and  to  remove 
such  part  of  that  already  piled  as  was  found 
to  be  on  the  defendant's  land,  was  an  issue 
of  fact  submitted  to  the  jury,  and  they  re- 
turned a  special  finding  iJiat  the  poplar  on 
the  defendant's  land  at  the  time  of  the  fire 
was  there  by  the  license  or  consent  of  the  de- 
fendant. The  juryalsoreturned  a  general  ver- 
dict for  the  plaintiff  in  the  sum  of  $4,966.10, 
exclusive  of  insurance  effected  on  the  prop- 
erty by  the  owners  to  the  amount  of  $3,100. 

The  case  now  comes  to  the  court  on  excep- 
tions by  the  defendant,  and  also  on  a  motion 
to  set  aside  the  verdict  and  special  finding 
as  against  the  evidence. 

1.  In  regard  to  the  special  finding  that  the 
poplar  was  on  the  land  of  the  defendant  com- 
pany by  its  license  and  consent,  it  was  not 
seriously  controverted  that  the  land  in  ques- 
tion had  been  used  as  a  piling  ground  for 
lumber  by  the  permission  of  the  defendant 
company  for  more  than  ten  years  prior  to 
August,  1805;  but  in  regard  to  the  alleged 
revocation  of  such  license,  and  a  request  to 
remove  the  wood  already  piled  there,  the  tes- 
timony is  somewhat  conflicting.  The  de- 
fendant's station  agent,  Drake,  who  had 
charge  of  the  yard,  testifies  that  hi  August, 
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1895,  he  notified  the  plaintiff's  foreman, 
Moore,  after  he  had  piled  up  a  portion  of  the 
westerly  tier  of  poplar,  that  he  must  re- 
move his  wood  from  the  company's  land,  as 
it  was  proposed  to  extend  the  platform  at 
that  point,  and  he  had  not  left  sufficient 
room  for  the  teams  to  go  around.  Moore 
admits  that  a  conversation  took  place  be- 
tween Drake  and  himself,  about  that  time, 
in  regard  to  the  proposed  extension  of  the 
company's  platform,  and  the  space  required 
for  it,  but  denies  that  he  was  ordered  to  re- 
move the  wood  already  piled  there,  or  for- 
bidden to  pile  more  there,  and  states  that  he 
then  told  Drake  that  if  the  wood  was  on  the 
company's  land,  and  it  was  needed  for  the 
platform,  he  was  there,  with  his  men,  ready 
and  will  ins  to  remove  it.  Moore  is  corrob- 
orated by  Bradeen,  who  heard  the  conversa- 
tion. It  is  true  that  three  sectionmen, 
Lyford,  Kerr,  and  Hodgkins,  testify  that  the 
next  day  a  further  notice,  of  similar  purport 
to  that  given  by  Drake,  was  given  to  Moore 
by  Lyford,  at  the  reauest  of  Cummings,  the 
general  manager  of  bridges  and  platforms; 
but  Cummings  was  not  called  as  a  witness, 
and  Moore  denies  that  he  ever  received  any 
such  notice  from  Lyford.  Neither  Drake, 
Moore,  nor  Lyford  appears  to  have  known 
the  location  of  the  dividing  line;  but  it  is 
fairly  to  be  inferred,  from  all  the  evidence  on 
this  branch  of  the  case,  that  Drake  was  evi- 
dently willing  that  Moore  should  continue 
to  pile  on  the  defendant's  land,  as  he  had 
been  accustomed  to  do  in  previous  years,  un- 
less the  wood  should  be  found  to  interfere 
with  the  proposed  extension  of  the  platform, 
and,  on  the  other  hand,  if  any  of  the  wood 
was  on  the  defendant's  land,  Moore  was 
ready  and  willing  to  remove  it,  if  the  space 
was  required  for  the  platform.  Such,  un- 
doubtedly! was  the  mutual  understanding  of* 
the  parties.  There  was  no  suggestion  from 
either  Drake  or  Lyford  that  there  was  any 
purpose  or  desire  on  the  part  of  the  defend- 
ant to  change  the  established  practice  in  re- 
gard to  the  piling  ground,  except  upon  the 
contingency  of  extending  the  platform.  The 
platform  was  not,  in  fact,  extended;  the 
wood  remained  as  originally  piled  until  it 
was  burned,  in  May,  1896;  and  in  the  mean- 
time, from  August,  1895,  to  May,  18.96,  no 
intimation  of  any  kind  appears  to  have  been 
given,  by  Drake  or  any  other  agent  of  the 
defendant,  that. Moore  was  expected  to  re- 
move the  wood.  Under  these  circumstances, 
and  upon  this  evidence,  it  is  the  opinion  of 
the  court  that  Moore  was  justified  in  assum- 
ing that  the  defendant  acquiesced  in  such 
continued  occupation  of  the  land,  and  that 
the  special  finding  of  the  jury  on  this  point 
was  warranted  by^the  evidence. 

The  instructions  to  which  the  defendant's 
exceptions  were  taken  related  solely  to  the 
rights  and  liabilities  of  the  parties  in  the 
event  that  the  wood  piled  on  the  defendant's 
land  was  wrongfully  there.  As  it  is  now 
found  to  have  been  lawfully  there  by  consent 
of  the  defendant,  it  becomes  unnecessary  to 
consider  the  exceptions. 

2.  But  thp  defendant  further  contends 
that  the  plaintiff  company  cannot  recover  in 


84 


Madcb  Supbemb  Judicial  Coubt. 


JuifK, 


this  action  because  it  was  guilty  of  contribu- 
tory negligence  in  depositing  its  wood  in 
such  close  proximity  to  the  railroad  track, 
with  full  knowledge  of  the  danger  from  fire 
to  which  it  would  be  subjected. 

The    question    whether   the   contributory 
negligence  of  a  plaintiff,  who  is  not  a  tres- 
passer, can   be   successfully  invoked  in   de- 
fense of  an  action  founded  upon  the  statute 
in  question,  has  never  been  determined  by 
the  law  court  of  this  state.    In  every  in- 
stence   in    which   an   instruction  has   been 
given   to   the  jury  that  contributory  negli- 
gence of  the  plaintiff  was  a  defense  to  such 
an  action,  the  verdict  has  been  for  the  plain- 
tiff, and  the  law  court  appears  to  have  had 
no  occasion  to  reconsider  the  question  as  a 
matter  of  law.    In  Sherman  v.  Maine  (7.  R. 
Co,  86  Me.  422,  30  Atl.  60,  an  action  based 
on  the  statute,  the  building  destroyed  by  fire 
extended  onto  .the  location  of  the  defendant's 
roadway  some  0  or  8  feet,  and  the  presiding 
judge  instructed  the  jury  ''that  if  there  was 
a  want  of  ordinary  care  on  the  part  of  the 
plaintiff,  in  allowing  his  goods  to  remain  in 
a  building  a  part  of  which  was  within  the 
located  limite  of  the  defendant's  roadway, 
whether  there  by  license  or  otherwise,  and 
such  want  of  care  caused  or  contributed  to 
the  result,  the  plaintiff  could  not  recover." 
In  the  opinion  of   this  court  it  is   said: 
^Gould    the    railroad    company    rightfully 
claim  moreT    Can  the  proposition  l^  main- 
tained that  the  mere  fact  that  one  comer  of 
a  building  in  which  goods  are  kept  or  stored 
extends  a  few  feet  over  one  of  the  side  lines 
of  the  roadway  ( though  placed  there,  or  per- 
mitted to  remain  there,  by  express  license  of 
the  railroad  company  or  its  officers)  will 
exonerate  the  company  from  all  liability  for 
injuries  to  the  goods  by  fire  communicated 
*by    its    locomotive    engines  T    •    •    .    We 
think  not.    The  sUtute  contains  no  such  ex- 
emption in  express  terms,  and  we  think  none 
is  implied," — Ingersoll  v.  Stookhridge  d  P. 
R.  Co.  8  Allen,  438,  and  Orand  Trunk  R,  Co. 
V.  Richardson,  01  U.  S.  464,  23  L.  ed.  356,  be- 
ing cited  in  support  of  that  conclusion.  The 
former  case   (Ingersoll  v.  Stoekbridge  d  P, 
R.  Co,)  was  based  on  a  stetute  of  the  same 
purport  as  our   own,  and    the   court  said: 
'There  is  nothing  in  this  stetement  to  show 
that  any  fault  of  the  plaintiff  contributed  to 
the   loss,   if   the   buildings    were   lawfully 
placed  where  they  stood.    The  fact  that  a 
building  or  other  property  stends  near  a  rail- 
road, or  partly  or  wholly  on  it,   if   placed 
there  with  the  consent  of  the  company,  does 
not  diminish  their  responsibility  in  case  it  is 
injured  by  fire  communicated  from  their  lo- 
comotives.   The  legislators  have  chosen  to 
make  it  a  condition  of  Ihe  right  to  run 
carriages  impelled  by  the  agency  of  fire  that 
the  corporation  employing  them  shall  be  re- 
sponsible for  all  injuries  which  the  fire  may 
cause."  The  latter  case  ( Orand  Trunk  R,  Co, 
V.  Riohardeon)  was  a  writ  of  error  to  the 
circuit  court  of  the  United  Stetes  for  the 
district  of  Vermont.    The  action  by  the  de- 
fendant in  error  was  founded  on  a  statute  of 
Vermont  of  the  same  scope  and  effect  as  those 
In  Maine  and  Massachusette.    Evidence  was 
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admitted  to  show  that  such  of  thte  buildings 
destroyed  as  were  within  the  lines  of  the 
railway  had  been  erected  there  by  tiie  license 
of  the  company,  and  exoeptions  were  taken 
to  the  refusal  of  the  presiding  judge  to  ^iv^ 
the  following  instructions:  "If  the  jury 
should  find  that  the  erection  of  the  plaintiffs' 
buildings,  or  the  storing  of  their  lumber,  so 
near  the  defendant's  railroad  track  as  the 
evidence  showed,  was  an  imprudent  or  care- 
less act,  and  that  such  a  location  in  any  de- 
gree contributed  to  the  loss  which  ensued, 
then  the  plaintiffs  could  not  recover,  even 
though  the  fire  was  communicated  by  the  de- 
fendant's locomotive."  In  their  opinion  the 
United  States  Supreme  Court  say:  "We 
think  the  court  correctly  refused  to  affirm 
this  proposition.  The  fact  that  the  destroyed 
property  was  located  near  the  line  of  the 
railroad  did  not  deprive  the  owners  of  the 
protection  of  the  stetute, — certeinly,  if  it 
was  placed  where  it  was  under  a  license  from 
the  defendant.  Such  a  location,  if  there  was 
a  license,  was  a  lawful  use  of  ito  property 
by  the  plaintiffs ;  and  they  did  not  lose  their 
right  to  compensation  for  ite  loss  occasioned 
by  the  negligence  of  the  defendant." 

In  New  ^mpshire  a  stetute  [N.  H.  Gen. 
Stet.  chap.  148,  9  8]  like  ours  makes  the  rail- 
road company  liable  "for  all  damages  which 
shall  accrue  to  any  person  or  property  by 
fire  or  steam  from  any  locomotive  or  other 
engine  on  such  road,"  and  gives  the  company 
an  insurable  interest  in  property  exposed 
alonff  the  line.  In  Rowell  v.  Railroad  Co.  67 
N.  H.  132,  24  Am.  Rep.  60,  it  was  distinctly 
held,  in  separate  opinions,  by  two  of  the  jus- 
tices, that  the  liability  thereby  imposed  is 
that  of  insurers,  and  that  the  doctrine  of  con- 
tributory negligence  does  not  aj^ply.  In  the 
leading  opinion  of  Ladd,  J.,  it  is  said :  "The 
liabili^  of  the  railroad  is  made  absolute  by 
the  stetute.  No  question  of  care  or  negli- 
gence on  their  part  is  left  open.  If  they 
throw  sparks  or  fire  upon  the  land  of  an  ad- 
joining owner,  or  allow  their  fire — ^that  is 
fire  from  their  engines — to  escape  upon  land 
of  such  owner,  they  are  made  responsible  in 
the  same  way  as  tiie  owner  of  cattle  whose 
nature  it  is  to  rove  is  liable  for  the  damage 
they  do  in  case  they  escape  upon  the  land  of 
another,  and  in  the  same  way  one  is  liable 
for  damage  caused  by  filth  or  noxious  odora 
oriffinating  or  accumulating  upon  his  land 
and  passing  therefrom  to  uiat  of  another. 
There   is  no  rule  of  law  that  requires  the 

elaintiff  to  so  use  his  land  that  it  shall  not 
B  exposed  to  injury  from  the  act  of  another, 
especially  when  that  act  is  impliedly  for- 
bidden by  law.  And,  even  without  the  stet- 
ute, the  throwing  of  a  spark  or  coal  of  fire 
upon  a  pile  of  shavings  which  I  have  negli- 

fently  suffered  to  accumulate  near  a  house 
am  building  is  as  much  a  trespass  as  would 
be  the  throwing  of  a  spark  or  coal  upon 
shavings  which  I  have  packed  away,  using 
ordinary  care  to  insure  their  safety.  So, 
in  Fero  v.  Buffalo  d  State  Line  R,  Co.  22 
N.  Y.  215,  78  Am.  Dec.  178,  Bacon,  J.,  says: 
'It  is  difficult  to  maintein  the  proposition 
that  one  can  be  guilty  of  negligence  while  in 
the  lawful*  use  of  his  own  property  upon  hii 
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own  premiies.  The  principle  contended  for 
by  tlie  defendant's  counsel,  if  carried  to  its 
l^cal  conclusion,  would  forbid  the  erection 
of  any  building  whatever  upon  premises  in 
such  proximity  to  a  railroad  tra<ik  as  would 
expose  them  to  the  possibility  of  danger 
from  that  quarter.'  In  Vaughan  v.  Taff  Vale 
12.  Co,  3  Hurlst.  &  N.  750,  Martin,  B.,  says 
{arguendo) :  'It  would  require  a  strong  au- 
thority to  convince  me  that,  because  a  rail- 
way runs  along  my  land,  I  am  bound  to  keep 
it  in  a  particular  state.'  And  Bramwell,  B., 
in  deliverlDg  the  opinion  of  the  court  in  the 
same  case  (p.  752),  says:  'It  remains  to 
consider  another  point  made  by  the  defend- 
ants. It  was  said  that  the  plaintiff's  land 
was  covered  with  very  combustible  vegeta- 
tion, and  that  he  contributed  to  his  own  loss. 
We  are  of  opinion  this  objection  fails.  The 
plaintiff  used  his  land,  in  a  natural  and 
proper  way,  for  the  purposes  for  which  it 
was  fit.  The  defendants  come  to  it,  he  beins 
passive,  and  do  it  a  mischief.'  ...  I 
think  the  manifest  intention  of  the  leffisla- 
tnre  was  to  cast  upon  the  proprietors  of  rail- 
roads the  substantial  liability  of  insurers 
against  fire  with  respect  to  the  property 
specified;  and,  that  being  so,  the  same  rule 
as  to  contributory  negligence  by  the  plaintiff 
that  obtains  between  the  parties  to  a  fire 
policy  in  case  of  loss  should  be  applied."  In 
the  concurring  opinion  in  Rouoell  v.  Railroad 
'  Co.  57  N.  H.  132,  24  Am.  Rep.  59,  Chief  Jus- 
tice Cushing  says:  "It  seems  to  me  that  the 
effect  of  this  legislation  is  to  make  the  pro- 
prietors of  a  rauroad  liable  as  insurers.  This 
construction  of  the  statute  makes  the  liabil- 
ity exactly  commensurate  with  the  indem- 
nity which  the  proprietors  are  entitled  to  pro- 
vide for  apd  to  claim  under  the  statute. 
.  .  •  Negligence,  either  of  the  railroad  or 
of  the  landowner,  would  not,  according  to  the 
authorities,  be  a  defense  to  an  action  by  the 
proprietors  to  recover  on  their  policy  the 
amount  of  the  loss  insured.  It  would  be  odd 
enough  if  the  proprietors  could  recover  on 
their  policy,  and  then  turn  round  and  defeat 
the  property  owner  on  the  ground  of  con- 
tributory negligence.  .  .  .  The  jury  ought 
to  have  been  instructed  that  no  negligence  of 
the  plaintiff  would  discharge  the  defendants 
onless  80  great  as  to  be  equivalent  to  fraud." 
In  1887  a  statute  of  precisely  the  same  ef- 
fect as  those  above  considered  was  enacted 
in  Missouri.  It  is  |  21^  of  the  Revised 
Statutes  of  Missouri  of  1889,  and  is  substan- 
tially a  transcript  of  the  Massachusetts  act. 
In  1893  it  came  before  the  supreme  court  of 
that  state  for  construction  in  the  case  of 
Mathews  v.  8t.  Louis  d  8.  F.  B.  Co.  121  Mo. 
i»S,  25  L.  R.  A.  161,  24  8.  W.  591.  At  the 
trial  of  the  cause  the  defendant  company  con- 
tended, among  other  grounds  of  defense, 
that  the  plaintiff  was  guilty  of  contributory 
negligence  in  permitting  large  quantities  of 
dry  grass,  leaves,  weeds,  and  other  inflamma- 
ble matter  to  remain  upon  his  premises, 
adjacent  to  the  railroad,  and  near  the  build- 
ings destroyed.  After  considering  the  evi- 
dence, and  reviewinjgf  the  authorities  applica- 
Ue  to  it,  the  court  held  that  the  conduct  of 
the  plaintiff  in  the  respect  named  did  not 
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constitute  such  contributory  negligence  as 
would  bar  the  plaintiff  of  his  right  of  re- 
covery, and  added:  "But  there  is  another 
ground  upon  which  this  plea  should  have 
been  denied,  and  that  is  that  by  virtue  of  | 
2615  the  defendant  is  made  an  insurer 
against  fire  set  by  its  engines,  and.it  is  a 
familiar  rule  that  contributory  negligence, 
short  of  fraud,  does  not  furnish  any  defense 
to  an  action  by  the  insured  on  his  policy  of 
insurance;  and  this  wa«  the  view  taken  and 
enforced  in  Rowell  v.  Railroad  Co.  57  N.  H. 
132,  24  Am.  Rep.  59." 

In  Iowa,  under  a  similar  statute,  which 
appears  as  $2056  in  the  Revised  Code  of 
1877,  it  was  also  held  by  the  court  of  last  re- 
sort in  that  state,  in  West  v.  Chicago  d  N, 
W.  B.  Co.  77  Iowa,  654,  35  N.  W.  479,  and 
42  N.  W.  512,  that  the  rule  of  contributory 
negligence  was  not  applicable.  In  the  opin- 
ion the  court  said :  "Tne  instruction  .  .  . 
made  the  defendant  liable  .  .  .  regard- 
less of  the  question  of  the  plaintiff's  negli- 
gence. ...  It  may  be  conceded  that, 
prior  to  the  statute,  contributory  negligence 
on  the  part  of  the  plaintiff  in  a  case  like  this 
would  defeat  his  recovery.  .  .  .  But  the 
statute,  we  think,  changes  the  rule.  .  .  . 
The  statute,  we  think,  was  designed  to  set- 
tle a  vexed  question  upon  which  the  courts 
had  been  divided.  The  language  used  is 
clear." 

In  3  Wood,  Railroads,  p.  1602,  the  author 
says:  "In  some  of  the  states  railway  com- 
panies are  made  liable,  irrespective  of  the 
question  of  negligence,  for  fires  set  by  their 
engines,  and,  as  a  compensation  for  this  ex- 
traordinary liability,  are  given  an  insurable 
interest  in  such  property.  .  .  .  Under 
these  statutes  the  plaintiff  is  only  required 
to  show  that  the  fire  was  communicated  from 
the  defendant's  'engines,'  and  no  degree  of 
care  on  the  part*  of  the  defendant  will  defeat 
its  liability.  The  company's  liability  is 
that  of  insurer,  and  the  contributory  negli- 
gence of  the  plaintiff,  unless  it  amounts  to 
actual  fraud,  by  an  intentional  exposure  of 
the  property,  will  not,  therefore,  operate  as 
a  defense." 

Bo,  also,  in  1  Thomp.  Neg.  171,  referring 
to  statutes  which  impose  such  an  absolute 
liability  on  railroads,  the  author  says:  "To 
an  action  under  them,  the  defense  of  con- 
tributory negligence  is  not  good." 

In  Michigan,  the  statute  of  1872  [9  36,  p. 
72]  required  every  railroad  company  to  erect 
and  maintain  fences  on  each  side  of  its  road, 
and  provided  that,  until  such  fences  were 
duly  erected,  the  corporation  should  be  "lia- 
ble for  all  damages  done  to  cattle,  horses,  or 
other  andmals  thereon,  and  all  other  damages 
which  may  result  from  the  neglect  of  such 
company  ...  to  construct  and  main- 
tain such  fences."  In  Flint  d  P.  M.  R.  Co. 
V.  Lullf  28  Mich.  510,  an  action  to  recover 
damages  sustained  before  the  erection  of 
such  fences,  it  was  held  that  negligence  of 
the  plaintiff  in  the  care  of  his  property,  con* 
tributory  to  the  injury,  constituted  no  de- 
fense. In  the  opinion  of  Judge  Cooley  th6 
court  says:  "Were  this  a  common-law  ac- 
tion, it  is  clear  that  such  contributory  neg* 
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ligence  would  be  a  defense.  ...  .  But 
this  is  not  a  common-law  action.  It  is  an 
action  given  expressly  by  a  statute,  the  pur- 
pose of  which  is«  not  merely  to  compensate 
the  owner  of  property  destroyed  for  his  loss, 
but  to  enforce  against  the  railway  company 
An  obligation  they  owe  to  the  public.  .  .  . 
And  the  decisions  may  almost  be  said  to  be 
•uniform  that  in  cases  like  the  present,  aris- 
ing under  such  statutes,  the  mere  negligence 
of  the  plaintiff  in  the  care  of  his  property 
can  constitute  no  defense.  .  .  .  Indeed, 
if  contributory  negligence  could  constitute 
a  defense,  the  purpose  of  the  statute  might 
be,  in  a  great  measure,  if  not  wholly,  de- 
feated ;  for  the  mere  neglect  of  the  railway 
company  to  observe  the  directions  of  the 
statute  would  render  it  unsafe  for  the  owner 
of  beasts  to  suffer  them  to  be  at  lar^e,  or 
even  on  his  own  grounds,  in  Uie  vicinity  of 
the  road,  so  that,  if  he  did  what,  but  for  the 
neslect  of  the  company,  it  would  be  entirely 
fate  and  proper  for  him  to  do,  the  very  neg- 
lect of  the  company  would  constitute  its  pro- 
tection, since  that  neglect  alone  rendered  the 
conduct  of  the  plaintiff  negligent." 

It  is  undoubtedly  true,  as  stated  by  the 
court  in  Husaey  v.  King,  83  Me.  568,  22  Atl. 
470,  that  the  rule  of  contributory  negligence 
''applies,  not  only  to  actions  given  by  the 
common  law,  but  also  to  those  given  solely 
by  statute,  where  the  gist  of  the  action  is 
the  default,  omission,  or  carelessness  of  the 
defendant."  Of  this  class  are  the  actions 
authorized  by  statute  for  damages  "suffered 
through  any  defect  or  want  of  repair  in  any 
highway."  They  are  based  essentially  on 
the  fault  of  the  town  in  not  keeping  its  ways 
''safe  and  convenient."  So,  also,  is  the  ac- 
tion based  on  9  23  of  chapter  17  of  the  Re- 
vised Statutes,  which  provides  that  "per- 
sons engaged  in  blasting  lime  rock  or  other 
rocks  shall  before  each  explosion  give  sea- 
sonable notice  thereof,"  and  makes  any  per- 
son violating  this  provision  "liable  for  all 
damages  caused  by  any  explosion."  Here 
the  ground  of  liability  is  obviously  an  omis- 
sion or  neglect  to  give  the  seasonable  notice 
required  by  the  statute;  and  in  Wodatoorth 
V.  Marshall,  88  Me.  263,  32  L.  R.  A.  588,  34 
Atl.  30,  it  was  accordingly  held  that  the  rule 
of  contributory  negligence  on  the  part  of  the 
plaintiff  was  applicable.  See  also  Taylor  v. 
Oarew  Mfg,  Co,  143  Mass.  470,  10  N.  £.  308. 

"There  is,  however,  another  class  of  ac- 
tions in  tort,  not  based  on  negligence,  in 
which  the  defendant's  care  or  want  of  care 
.  .  .  is  not  in  issue;  in  which  some  di- 
rect, positive  act  of  the  defendant  makes  the 
cause  of  action.  In  this  class  of  actions 
there  is  no  reason  nor  place  for  such  a  rule." 
Huaaey  v.  King,  83  Me.  568,  22  Atl.  476. 

Actions  based  on  the  statute  in  question 
In  the  principal  ease,  making  a  railroad  cor- 
poration responsible  for  loss  by  fire  com- 
municated by  its  locomotive  engine,  fall  nat- 
urally into  this  class.  The  question  of  the 
defendant's  negligence  is  not  an  issue.  It 
Is  immaterial  that  the  locomotive  is 
equipped  with  the  most  ingenious  spark  ar- 
rester that  human  ingenuity  can  devise,  and 
its  construction  otherwise  of  the  most  suit- 
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able  material  and  approved  desisn.  It  ia 
immaterial  that  it  is  operated  and  managed 
in  the  most  skilful  and  prudent  manner 
known  to  eicperienced  firemen  and  engineers. 
The  simple  fact  that  the  fire  causing  the  In- 
jury was  communicated  by  one  of  the  defend- 
ant's locomotive  engines  is  sufficient  to  es- 
tablish the  cause  of  action.  The  absolute  li- 
ability thereby  cast  upon  the  defendant  can- 
not be  defeated  by  proof  of  the  highest  pos- 
sible degree  of  care  in  the  management  of 
its  railroad  trains.  As  a  compensation  for 
this  extraordinary  liability,  it  has  been  seen 
that  the  statute  gives  the  railroad  corpora- 
tion "an  insurable  interest  in  the  property 
along  the  route."  No  case  has  been  cited  by 
counsel,  or  otherwise  brought  to  the  atten- 
tion of  this  court,  from  which  it  appears  that 
the  contributory  negligence  of  the  plaintiff 
has  in  fact  been  successfully  invoked  in  de- 
fense of  an  action  based  upon  such  a  statute, 
or  in  which  it  has  been  directly  determined, 
as  a  matter  of  law,  by  the  court  of  last  re- 
sort in  any  state,  that  the  doctrine  of  con- 
tributory negligence  is  applicable  to  such  an 
action.  The  only  case  cited  by  counsel  for 
defendant  upon  this  branch  of  the  case  ia 
Po8t  V.  Buffalo,  P.  d  W.  R,  Co,  108  Pa.  685, 
and  that  was  an  action  to  enforce  the  de- 
fendant's liability  for  negligence  at  common 
law. 

In  the  case  at  bar,  however,  the  Justice 
presiding  at  the  trial,  in  his  charge  to  the 
jury,  clearly  and  distinctly  gave  the  defend- 
ant company  the  full  benefit  of  this  rule  of 
contributory  negligence.  Yet,  by  returning 
a  general  verdict  for  the  plaintiff  corpora- 
tion, the  jury  necessarily  found,  as  a  mat- 
ter of  fact,  that,  under  the  circumstances 
disclosed  by  the  evidence,  there  was  no  want 
of  ordinary  care  and  prudence  on  the  part 
of  the  plaintiff  corporation  in  occupying  land 
adjacent  to  the  defendant's  roadway  in  the 
customary  manner  for  the  purposes  of  a  pil- 
ing ground,  or,  if  there  were,  that  such  want 
of  care  did  not  proximately  contribute  to 
the  destruction  of  the  property. 

It  is  true,  as  noted  at  the  beffinning  of 
this  opinion,  that  there  was  a  conflict  of  tes- 
timony as  to  whether  any  part  of  the  plain- 
tiff's poplar  was  piled  within  the  defendant's 
roadway ;  but  the  positive  testimony  of  Wil- 
liam P.  Oakes,  the  land  surveyor  and  civil 
engineer  called  by  the  plaintiff,  that  the 
westerly  tier  of  poplar,  the  location  of  which 
was  still  plainly  marked  by  the  "remnants 
of  the  pile,"  was  33  feet  from  the  center  of 
the  main  track,  with  other  corroborating 
evidence,  was  sufficient  to  authorize  the  jury 
to  find  that  no  part  of  the  wood  was  piled 
within  the  defendant's  roadway.  The  land 
on  which  the  wood  was  piled  was  occupied 
by  the  plaintiff  by  license  of  the  defendant^ 
as  it  had  been  occupied  by  the  plaintiff  com- 
pany and  its  predecessors  for  more  than  ten 
years  prior  to  that  time.  It  was  a  lawful 
occupation,  and  the  plaintiff's  rights  and  the 
defendant's  liability  with  respect  to  injury 
by  fire  from  a  locomotive  were  precisely  the 
same  as  they  would  have  been  if  the  plaintiff 
had  been  the  owner  of  the  land.  Ingersoll 
V.  Stookhridge  d  P.  R,  Co,  8  Allen,  438,  and 


1699. 


BOBTOK  EXCKLSIOB  Co.   V.  BaNQOB    A  ABOO0TOOK  R.  Co. 


87 


Grand  Trunk  R.  Co.  v.  Richardwn,  91  U.  S. 
454,  23  L.  ed.  356.  Under  these  circum- 
ttances,  even  when  the  action  is  founded  on 
the  common-law  liability  of  the  defendant 
ior  negligence  in  the  management  of  its 
trains,  the  great  weight  of  authority  in  this 
country  and  in  England  supports  the  propo- 
sition that  a  landowner  is  not  justly  charge- 
able with  contributory  negligence  for  such  a 
reasonable  and  legitimate  use  of  his  own 
land.  3  Wood,  Railroads,  |  338,  and  cases 
cited.  "He  is  not  required  to  anticipate 
such  [the  defendant's]  negligence,  nor  to 
give  up  the  lawful  use  of  his  property  in 
such  manner  aa  would  be  deemed  prudent 
under  ordinary  circumstances. 
Neither  will  the  knowledge  of  an  adjacent 
landowner  that  engines  on  the  road  are  ha- 
bitually so  mismajiaged  or  defective  as  to 
cause  frequent  Area  upon  or  near  the  track 
make  any  difference.  Such  a  fact  may  add 
to  the  evidence  of  defendant's  negligence, 
but  cannot  add  to  the  plaintiff's  duties/'  2 
Shearm.  &  Redf.  Nes.  5th  ed.  9  680.  Such 
ordinary  rights  of  uie  adjacent  landowner 
are  presumably  considered  in  the  estimation 
of  damages  for  the  land  originally  taken  for 
the  defendant's  roadway. 

After  a  careful  examination  of  all  the 
facta  in  this  case  having  any  material  rela- 
tion to  this  question  of  negligence  on  the 
part  of  the  plaintiff,  it  is  the  opinion  of  the 
court  that*  if  the  defendant  had  been  en- 
titled to  the  instruction  given  in  its  favor 
upon  this  point,  there  was  sufficient  evidence 
to  authorize  the  finding  of  the  jury  that  the 
plaintiff  was  not  guilty  of  negligence,  or  if 


so,  that  it  did  not  contribute  as  a  proximate 
cause  to  the  loss  of  the  plaintiff's  property. 

The  fire  appears  to  have  caught  from 
coals  falling  upon  the  track,  and  to  have 
been  thence  communicated,  through  the  dry 
grass,  to  the  bottom  of  the  nearest  pile  of 
wood ;  but  the  defendant  had  full  knowledge, 
from  daily  observation,  of  the  location  of 
this  wood,  and  of  all  the  existing  conditions 
at  that  station.  And  it  is  a  principle  of  fa- 
miliar application  in  cases  of  negligence, 
where  the  plaintiff's  negligence  is  also  con- 
nected with  the  injury,  that  if,  by  the  exer- 
cise of  ordinary  care  and  skill,  the  defend- 
ant might  have  avoided  the  injury,  the 
plainti£rs  negligence  cannot  be  set  up  in  de- 
tense  of  the  action.  2  Wood,  Railroads,  8 
319a;  Addison,  Torts,  4L  "For,  however 
nearly  related  two  separate  negligences  may 
be,  the  one  cannot  bar  an  action  for  the  oth- 
er unless  it  is  contributory;  and  though  an 
unseen  position  miffht  contribute  to  an  acci- 
dent, a  discovered  one  cannot."  Bishop 
Nonoont.  LaWj  S  466.  See  also  Daviea  v. 
Mann,  10  Mees.  ^  W.  546;  Orand  Trunk  R, 
Co.  V.  Ivea,  144  U.  S.  408,  36  L.  ed.  485,  12 
Sup.  Ct.  Rep.  679;  O'Brien  v.  McOlinchy, 
68  Me.  557 ;  Pollard  v.  Maine  C.  R.  Co.  87 
Me.  51,  32  Atl.  735;  Attoood  v.  Bangor,  0. 
d  O.  T.  R.  Co,  91  Me.  399,  40  Atl.  67.  It  was 
a  question  between  two  corporations,  with 
respect  to  which  the  deliberations  of  the 
jury  would  not  probably  be  influenced  by 
sympathy  or  prejudice,  and  this  court  would 
not  be  warranted  by  the  facts  in  setting  aside 
their  verdict. 

Motion  and  ewoeptiona  overruled. 


MICfflGAN  SUPREME   COtJRT. 


MIGHIOAK  TELEPHONE  COMPANY 

V, 

City  of  St.  JOSEPH. 
'  ( Mich ...) 

t,    A  eowrt  laaa  no  ««tlioritT  to  eatab« 
llsli  rcaaoiiAble  mlea  and  r«flnil*tlons 

for  the  extension  of  telephone  lines,  but  Its 
authority  Is  limited  to  requiring  the  proper 
authorities  to  adopt  such  rules  and  regula- 
tions, and  to  passing  upon  the  validity  of 
such  action  when  taken. 
S.  Tlie  permission  ffr«nted  to  m  tele- 
phone eompnnT  to  mnintnin  its  linea 
In  a  municipality  can  be  alienated  to  another 


company  without  the  consent  of  the  city,  bj 
virtue  of  3  How.  Aun.  Stat.  I  4Q04e,  which 
expressly  authorises  corporations  to  alienate 
their  property. 
8.  The  ncceptanee  of  the  prifrileffes 
ffrnnted  by  Invv^s  of  the  »tmt^  to  n  tele- 
phone compnny  and  permission  to  use 
streets  duly  given  by  a  muulclpallty.  followed 
by  the  expenditure  of  money  by  the  corpora- 
tion In  valuable  Improvement^  constitutes  a 
contract  which  neither  state  nor  municipal- 
ity can  Impair  or  destroy,  unless  the  power  to 
do  so  Is  reserved  In  the  grant  Itself  or  in  the 
Constitution. 

(October  17,  1899.) 


NoTB. — RiQhi  to  transfer  or  mortgage  privilege 
to  uee  etreete  for  telegraph,  telephone,  or  oth- 
er quaei-pubUe  purpoeee. 

Moat  of  the  cases  treating  of  this  stibject  have 
turned  upon  the  question  as  to  the  corporate 
powers  of  the  grantee  of  the  privilege,  rather 
than  ai>on  the  language  of  the  grant,  the  in- 
tention of  the  mnniclpallty,  or  the  nature  of  the 
privilege  as  distinguished  from  other  franchises 
of  quasi-public  corporations. 

San  Lnls  Water  Co.  v.  Estrada,  117  Cal.  168, 
48  Pac  1075,  snd  Philadelphia  v.  Falrmount 
Park  Comrs.  4  Pa  Dlst.  B.  445,  however,  were 
cases  In  which  the  grants  were  to  individuals. 
47  L.  R.  A. 


The  right  to  assign  was  upheld  in  both  cases 
In  the  former  the  grant  ran  expressly  to  the 
grantee  and  his  ssslgns,  and  in  the  latter  the 
granting  power  assented  to  the  assignment. 

The  principle  questioned  by  the  principal 
case,  that  where  a  franchise  or  privilege  In- 
tended in  large  measure  to  be  exercised  for  pub 
lie  good  has  been  granted  to  a  corporation  it 
cannot  be  transferred  without  consent  of  tht 
legislature,  seems  to  be  established  by  the  weigh* 
of  authority,  including  many  cases  not  coming 
within  the  subject  of  this  note,  notably  Thomas 
V.  West  Jersey  R.  Co.  101  U.  S.  71,  25  L.  ed. 
950,  which  held  a  railroad  lease  to  be  ultra  viree. 
Under  the  influence  of  this  principle  the  right 
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CROSS-APPEALS  from  a  decree  of  the  Cir- 
cuit Court  for  Berrien  County  in  a  suit 
to  restrain  defendant  from  interfering  with 
complainant's  right  to  maintain  poles  and 
wires  in  defendant's  street;  defendant  ap- 
pealing trom  so  much  of  the  decree  as  en- 
joined it  from  interfering  with  such  right, 
and  plaintiff  appealing  from  so  much  as  at- 
tempted to  establish  rules  and  regulations 
for  the  maintenance  of  the  poles. 

Reversed  except  0$  to  so  much  of  the  de- 
cree 08  required  the  estahliahment  of  reason- 
able  rules  and  regulations. 

Statement  by  Grant,  Ch.  J.: 

The  averments  of  the  bill  of  complaint  are 
substantially  as  follows:  Complainant  is  a 
corporation  organized  under  act  No.  129, 
Pub.  Acts  1883  (3  How.  Anno.  Stat.  chap. 
102a,  9  3718a) .  Its  principal  office  is  in  De- 
troit. It  carries  on  in  the  city  of  St.  Joseph 
and  other  cities  and  towns  in  the  state  the 
construction,  maintenance,  and  operation  of 
telephone  lines  and  exchanges,  and  connects 
frith  the  lines  of  other  companies  without  the 
state.    It  has  in  this  state  about  460  toll 


stations  and  exchanges,  3,660  milee  of  lines 
and  6,550  miles  of  telephone  wite,  besides 
several  hundreds  of  miles  of  pole  lines  and 
wires  used  in  the  operation  of  local  ex- 
changes. April  4,  1881,  the  Telephone  ft 
Telegraph  Construction  Company,  a  corpora- 
tion engaged  in  the  telephone  business  in 
this  state,  presented  a  petition  to  the  com- 
mon council  of  the  village  of  St.  Joseph  for 
permission  to  construct,  maintain,  and  oper- 
ate such  a  system  in  said  village.  Permis- 
sion was  duly  granted,  and  that  company 
proceeded  at  large  expense  to  erect  poles  and 
stretch  wires  within  the  lines  of  the  streets 
and  alleys  of  said  village  until  June  5,  1891, 
when  said  village  became  incorporated  as  a 
city.  Complainant  duly  acquired  by  pur- 
chase all  the  property,  rights,  and  privileges 
of  said  construction  company.  It  nas  since 
continued  to  do  business  in  said  city,  and  has 
furnished  to  said  city  two  telephones  free  of 
charffe,  and  four  others  at  rates  below  the 
usual  charges.  It  has  permitted  said  city 
to  occupy  certain  poles  with  its  fire-alarm 
wires  without  charge.  August  3,  1897,  com- 
plainant erected  in  a  good  and  workmanlike 


ot  water,  gas,  or  elect ric-liglit  companies,  to 
sell,  lease,  or  assign  their  franchises  in  the 
streets,  In  the  absence  of  special  legislative  au- 
thority, has  been  denied  in  Bath  Gaslight  Co.  v. 
Claffy,  74  Hon,  638,  26  N.  T.  Supp.  287 :  Visalla 
Gas  &  B.  L.  Co.  v.  Sims,  104  Cal.  826,  37 
Pac.  1042 ;  Brunswick  Gaslight  Co.  v.  United 
Gas,  Fuel,  &  Light  Co.  85  Me.  532,  27  Atl.  526 ; 
State  69  rel,  Milwaukee  Street  R.  Co.  v.  Ander- 
son. 00  Wis.  550.  63  N.  W.  746 ;  State  ex  rel. 
Badger  Illuminating  Co.  v.  Anderson,  07  Wis. 
114,  72  N.  W.  380. 

The  power  of  a  street-railway  company  to 
mortgage  its  franchise  to  occupy  the  streets,  In 
the  absence  of  distinct  legislative  authority.  Is 
denied  in  Richardson  v.  Sibley,  11  Allen,  65, 
87  Am.  Dec.  700,  and  Middlesex  R.  Co.  v.  Boston 
&  C.  R.  Co.  115  Mass.  347.  It  is  true  that  the 
court  in  the  former  case,  in  replying  to  the  con- 
tention that  the  power  had  been  conferred  by 
certain  statutory  provisions,  referred  as  decisive 
of  the  case  to  a  statute  providing  that  **no 
street-railway  company  shall  sell  or  lease  Its 
road  or  property  unless  authorized  to  do  so  by 
Its  charter  or  by  special  act  of  the  legislature,'* 
but  in  a  previous  part  of  the  opinion  it  recog- 
nized and  stated  the  doctrine  of  nonallenablUty 
without  distinct  legislative  authority. 

Wright  V.  Milwaukee  Electric  R.  ft  Light  Co. 
05  Wis.  20,  36  L.  R.  A.  47,  69  N.  W.  701,  holds 
that  a  franchise  to  operate  a  street  railway  is 
Inalienable  at  common  law,  but  that  the  power  to 
transfer  the  same  has  been  conferred  by  statute 
In  Wisconsin. 

Rafferty  v.  Central  Traction  Co.  22  Pittsb.  L. 
J.  N.  S.  15,  holds  that  unless  authorized  by  Its 
charter  a  street  passenger  railway  company  has 
no  power  to  lease  Its  road  or  franchise  to  a 
traction  company. 

A  telegraph  company  cannot  alien  Its  fran- 
chise to  maintain  its  line  in  the  streets  without 
express  power  from  the  legislature.  Philadel- 
phia V.  Western  U.  Teleg.  Co.  11  Phlla.  327. 

The  doctrine  of  non-alienablllty  without  legis- 
lative sanction  was  questioned  In  Joy  v.  Jackson 
ft  M.  Pi.  Road  Co.  11  Mich.  155,  and  apparently 
repudiated  in  Detroit  V.  Mutual  Gas  Co.  43 
Mich.  594,  5  N.  W.  1039,  a  case  Involving  the 
rights  of  a  purchaser  under  foreclosure  of  a 
mortgage  on  the  property  and  franchises  of  a 
gas  company.  The  court  says  that  a  corporation 
47  L.  R.  A. 


regularly  organised  under  the  laws  of  Michigan 
may  mortgage  or  convey  its  property  or  fran- 
chises as  though  it  were  a  private  individual 
subject  only  to  such  restrictions  as  the  legisla- 
ture may  have  Imposed.  It  is  not  entirely  clear 
whether  the  court  Intended  to  decide  in  favor 
of  alienability  without  legislative  sanction,  or 
merely  that  such  sanction  had  been  granted  In 
Michigan.  If  the  former,  the  case  appears  to  bo 
without  the  direct  support  of  other  cases,  at 
least  those  involving  street  franchises. 

Louisville  Trust  Co.  v.  Cincinnati,  47  U.  8. 
App.  36,  76  Fed.  Rep.  296.  22  C.  C.  A.  334,  states 
that  the  grant  of  a  right  to  enter  upon  and 
occupy  a  public  street  for  an  electric  street  rail- 
way is  capable,  in  the  absence  of  express  restrle- 
tlons,  of  being  sold,  conveyed,  and  assigned  or 
mortgaged.  The  right  in  that  case,  however, 
was  not  disputed,  and  was,  in  fact,  conferred  by 
statute,  and  the  statement  was  made  arguettdo 
In  Illustrating  the  character  of  such  a  right  aa 
property. 

Union  P.  R.  Co.  v.  Chicago,  R.  V  ft  P.  R. 
Co.  163  U.  S.  564.  41  L.  ed.  265,  16  Sup.  Ct.  Rep. 
1173.  recognizes  the  general  rule  that  a  contract 
by  which  a  quasl-publlc  corporation  disqualifles 
Itself  to  perform  Its  duties  without  the  consent 
of  the  state  is  invalid,  but  makes  the  distinc- 
tion that  the  contract  involved  in  that  case, 
though  termed  a  '*lease,'*  was  a  mere  agreement 
for  trackage  rights,  and  upheld  it,  although  it 
was  not  expressly  authorized  by  charter. 

Evans  v.  Boston  Heating  Co.  157  Mass.  37,  81 
N.  B.  698,  upholds  the  right  of  a  corporation  or- 
ganized to  supply  heat  through  pipes  to  be  laid 
in  public  streets  to  mortgage  Its  franchise  with- 
out special  legislative  authority,  distinguishing 
the  case  from  Richardson  v.  Sibley,  11  Allen,  65, 
on  the  ground  that  under  the  statute  such  a 
company  Is  not  a  quasi-public  corporation,  but 
a  manufacturing  corporation. 

Oakland  R.  Co.  v.  Oakland,  B.  ft  F.  Valley  R. 
Co.  45  Cal.  305,  13  Am.  Rep.  181.  holds  that 
the  question  whether  a  franchise  to  construct  a 
street  railway  can  be  divided  is  one  that  con- 
cerns the  public  alone,  and  cannot  be  raised  by 
a  rival  company. 

The  effect  of-  charter  and  other  statutory  pro- 
visions to  confer  the  power  to  mortgage,  assign, 
or  lease  such  privilege  has  been  passed  upon  la 
a  number  of  cases. 


laoa. 
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manner,  and  in  aecordance  with  the  tenns 
of  the  statute,  certain  poles  in  said  citj  for 
the  purpose  of  connecting  with  its  central 
office  the  premises  of  persons  who  had  sub- 
scribed for  telephone  service.  August  3, 
1897,  the  common  council  passed  a  resolution 
declaring  said  poles  and  wires  a  nuisance, 
and  instructed  the  street  commissioner  to 
forthwith  remove  them;  and  they  adopted  a 
resolution  providing  that  if  complainant 
thereafter  should  place  any  telephone  poles 
in  any  streets  or  alleys  of  the  city  fritnout 
first  having  obtained  permission,  said  com- 
missioner should  forthwith  remove  them. 
The  oommiesioner  did  remove  the  poles 
and  wires  so  erected.  After  this  action 
was  taken  complainant,  on  August  10 
and  18j  presented  two  petitions  to  the 
common  council,  asking  permission  to  erect 
poles  in  certain  specified  streets  and  alleys. 
The  council  refused  to  grant  permission,  and 
permitted  a  rival  company,  known  as  the 
Twin  City  Telephone  Company,  engaged  in 
the  same  business,  to  set  up  poles  and  string 
its  wires  in  the  streets  and  ailevs  of  the  city. 
Complainant  was  willing  and  anxious  to 
conform  to  all  reasonable  and  valid  regula- 


tions with  reference  to  the  placing  of  its 
poles  and  stringing  of  its  wires,  and  so 
stated  in  said  petitions.  The  erection  of 
these  poles  and  wires  is  essential  to  enable 
complainant  to  do  its  business  and  meet  the 
requirements  of  its  subscribers.  There  is 
ample  space  on  the  streets,  and  no  public 
necessity  justifies  the  refusal.  Under  the 
act  authorizing  its  incorporation,  com- 
plainant has  power  to  construct  and  main- 
tain lines  of  wire,  with  the  necessary  erec- 
tions and  fixtures  for  use  in  transmitting 
messages,  along,  over,  across,  or  under  any 
public  places,  streets,  and  highways  in  the 
state.  Alleges  its  duties  to  receive  and 
transmit  messages  without  discrimination, 
and  to  furnish  service  without  unreasonable 
delay.  By  the  acceptance  of  the  resolution 
of  1881,  and  the  construction  and  mainte- 
nance of  its  telephone  system,  and  by  the 
granting  of  special  rates  and  privileges  to 
the  city,  a  valid  contract  has  been  created 
between  the  parties,  by  virtue  of  which  the 
city  is  estopped  from  denying  the  complain- 
ant's right  to  maintain  and  use  existing 
poles  and  wires,  and  to  continue  to  set  poles 
and  string  wires  over,  on,  and  in  the  streets 


Tbns,  New  Orleans,  8.  Fort  ft  Lake  R.  Co.  t. 
Delamore,  114  U.  8.  501,  29  L.  ed.  244,  5  Bap. 
Ct.  Bep.  1000,  holds  that  a  provision  of  the  stat- 
ate  anthorislng  railroad  companies  to  mortgage 
their  property  and  franchises  Implies  power  to 
transfer  a  right  of  waj  through  streets  granted 
bj  city  ordinance,  and  that,  In  view  of  such  pro- 
vision, the  franchise  passed  to  an  assignee  In 
bankmptcy  of  the  company. 

Smith  V.  Reading  Pass.  R.  Co.  2  Pa  DIst.  R. 
400.  holds  that  the  express  power  conferred  by 
statute  npon  traction  companies  to  take  leases  of 
property  of  passenger  railway  companies  Im- 
plies power  in  the  latter  companies  to  make 
the  leases.  It  was  nrged  against  this  position 
that  only  leases  from  companies  already  em- 
powered to  make  them  were  Intended  by  the  act. 
The  court,  however.  In  reply  to  the  objection, 
stated  that  under  existing  statutes  only  two 
passenger  railway  companies  had  such  power  at 
the  time  of  the  act. 

Threadgill  v.  Pnmphrey,  87  Tex.  578,  80  B.  W. 
356,  holds  that  a  provision  of  the  Revised  Stat- 
utes empowering  all  corporations  organised  un- 
der the  provisions  of  a  certain  title  to  mortgage 
their  property,  empowers  a  quasi-public  corpora- 
tion such  as  an  electric  light  and  power  com- 
pany, to  mortgage  its  property  including  Its 
franchise. 

A  statute  outhorlslng  every  corporation  to 
mortgage  such  real  and  personal  property  as  its 
purpose  may  require  is  held  in  Hovelman  v. 
Kansas  City  Ilorse  R.  Co.  70  Mo.  682,  to  author- 
ize a  street-raiiwsy  compsny  to  mortgage  Its 
right  of  way. 

Africa  V.  Knozvllle,  70  Fed.  Rep.  720,  holds 
that  a  provision  of  a  statute  declaring  that  a 
corporation  formed  by  the  consolidation  of 
street-railway  companies  shall  have  ail  the  priv- 
ileges and  frsnchises  of  the  constituent  com- 
panies, conferred  upon  a  consolidated  corpora- 
tion the  franchise  of  a  constituent  corporation 
to  operate  Its  road  and  occupy  the  street  for 
that  purpose. 

People  V.  0*BrIen,  111  N.  Y.  1,  2  L.  R.  A. 
255.  18  N.  B.  602,  holds  that  under  the  statutes 
of  New  York  the  franchise  of  a  street-railway 
company  to  occupy  the  streets  Is  transferable 
Independently  of  the  life  of  the  corporation; 
that  the  franchise  and  a  mortgage  thereon  sur- 
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vlved  the  dissolution  of  the  corporation,  and 
that  an  act  providing  for  the  extinguishment  of 
the  franchise  upon  the  dissolution  of  the  cor- 
poration was  invalid. 

Wright  V.  Milwaukee  Bleotrtc  R.  ft  Light  Co. 
05  Wis.  20,  86  L.  R.  A.  47,  60  N.  W.  701,  holds 
that  the  Wisconsin  statutes  have  conferred 
power  to  alienate  franchises  of  street-railway 
companies  to  occupy  the  streets.  And  a  similar 
decision  In  respect  to  the  franchise  of  electric- 
light  companies  Is  made  in  State  ea  rel.  Badger 
Illuminating  Co*  v.  Anderson,  07  Wis.  114,  72  N. 
W.  886. 

A  provision  in  the  charter  of  a  telegraph 
company  authorising  It  to  lease  'Mines,  fixtures, 
and  apparatus,"  is  held  in  Philadelphia  v.  West- 
em  U.  Teleg.  Go.  11  Phlla.  827,  not  to  empower 
the  company  to  lease  Its  franchise  in  respect  to 
streets  not  already  occupied,  although  it  neces- 
sarily implies  that  the  lessee  shall  have  the  priv- 
ilege of  operating  the  lines  already  constructed, 
and,  perhaps,  of  repairing  or  rebuilding  them. 

Fanning  v.  D.  M.  Osborne  &  Co.  102  N.  Y.  441, 
7  N.  B.  807,  denies  the  right  of  a  street-railway 
company  to  transfer  Its  franchise  to  an  Individ- 
ual to  enable  him  to  nse  the  road  for  his  own 
private  purposes. 

It  will  be  observed  that  the  cases  cited  haive 
solved  the  question  as  to  the  alienability  of  the 
privilege  when  vested  in  a  corporation  by  refer- 
ence to  the  powers  of  the  corporation  rather 
than  the  nature  of  the  privilege,  considered  in- 
dependently of  its  relation  to  the  corporation 
as  one  of  the  franchises  essential  to  the  dis- 
charge of  the  letter's  duties  to  the  public 

The  point  Is  Illustrated  by  the  distinction 
made  In  Bvans  v.  Boston  Heating  Co.  157  Mass. 
87,  81  N.  B.  608,  9upra,  between  that  case  and 
the  esse  of  Richardson  v.  Sibley,  11  Allen,  65, 
87  Am.  Dec.  700.  The  privileges,  considered  by 
themselves,  were  essentially  the  same  in  both 
cases.  The  distinction  lay  In  the  fact  that  in 
the  latter  case  the  privilege  was  granted  to  a 
quasi-public  corporation  which  owed  a  duty  to 
the  public  at  large,  and  In  the  former,  to  a  cor- 
poration which  the  court  held,  under  the  stat- 
utes, to  be  not  a  quasi-public  corporation,  but 
merely  a  manufacturing  corporation  which  had 
not  been  Invested  with  any  duty  to  the  general 
public.  G.  H.  P. 
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and  alleys  of  the  citj.  It  alleges  that  the 
action  of  the  council  ( 1 ).  deprives  complain- 
ant of  its  vested  rights;  (2)  impairs  the  ob- 
ligation of  a  contract;  (3)  deprives  it  of 
property  without  due  process  of  law,  and  de- 
nies to  it  the  equal  protection  of  the  laws; 
(4)  operates  as  a  regulation  of  commerce 
among  the  states;  (5)  will  produce  irrep- 
arable injury.  The  relief  asked  is  an  in- 
junction to  restrain  defendant  from  remov- 
ing or  interfering  with  complainant's  poles 
and  wires,  and  from  interfering  with  the  re- 
plaoinff  of  the  poles  already  removed  and 
with  the  erection  of  new  ones.  The  answer 
denies  some  of  the  allegations  of  the  bill  and 
sets  up  new  matter  in  defense.  It  does  not, 
however,  dispute  the  substantial  and  mate- 
rial allegations  of  the  bill.  It  admits  the 
removal  of  the  poles,  and  the  refusal  to  act 
upon  the  petitions  of  August  10  and  16.  It 
defends  under  an  ordinance  passed  June  8, 
1807,  by  which  it  was  enacted  that  "no  tele- 
graph or  telephone  poles  shall  be  located  or 
erected  on  any  street,  alley,  or  public  place, 
in  said  city,  and  any  such  pole  now  erected 
shall  not  be  taken  up  and  again  erected, 
without  the  consent  of  the  city  council."  It 
sets  up  the  ordinance  granting  a  franchise  to 
the  Twin  City  Telephone  Company,  and 
states  "tha4;  it  has  no  doubt  whatever  that, 
if  the  complainant  should  ask  for  a  similar 
franchise  at  the  hands  of  the  city  council 
the  same  would  be  granted."  Issue  was  duly 
framed,  and  the  case  heard  in  open  court. 
September  21,  1808,  the  court  made  an  order 
holding  that  the  common  council  had  the 
right  to  provide  reasonable  rules  and  regu- 
lations by  which  the  complainant  should  be 
governed  in  the  extension  of  its  lines;  that 
the  council  had  no  authority  to  arbitrarily 
prohibit  complainant  from  erecting  poles 
and  wires  upon  the  streets  and  alleys;  that 
the  reasonableness  of  such  rules  or  regula- 
tions was  subject  to  the  review  of  the  court; 
that,  unless  said  council  should  within 
thirty  days  pass  and  enact  rules  and  regula- 
tions by  which  complainant  was  to  be  gov- 
erned in  the  extension  of  its  lines,  the  writ 
of  injunction  should  issue,  prohibiting  the  de- 
fendant from  interfering  with  the  complain- 
ant in  erecting  its  poles  or  placing  its  wires. 
The  order  further  required  that,  before  ex- 
tending its  lines,  complainant  should  present 
to  the  court  a  statement  of  the  manner  in 
which  it  proposed  to  proceed  with  such  ex- 
tension, and  prohibited  complainant  from 
proceeding  except  under  such  reasonable 
rules  and  regulations  as  the  court  shall 
deem  necessary  for  the  public  safety  and  con- 
venience. On  November  11  following  a 
formal  decree  was  entered  substantially  the 
same  as  the  order  above  recited.  From  this 
decree  both  parties  appeal.  Complainant  at- 
tacks only  so  much  of  the  decree  as  provides 
that  the  court  shall  establish  the  reasonable 
rules  and  regulations.  The  defendant  at- 
tacks the  decree  in  its  entirety. 

Mr,    N.    A.    HaiBdltoB,    with     Messrs. 
Wells,  Ansell,  BoTnton,  Sb  MoBffUlaii, 

for  complainant: 
A    contract   exists   between    the   parties, 
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which  justifies  the  issuance  of  an  injanctioB 
in  this  case. 

The  grant  of  permission  confers  a  vested 
right,  and  not  a  mere  license;  and  the  ac- 
ceptance of  it  and  action  in  reliance  upon  it 
give  rise  to  a  contract  within  the  contract 
clause  of  the  Constitutions. 

Detroit  v.  Mutual  Oas  Co.  43  Mich.  694, 
5  N.  W.  1030;  Grand  Rapids  T.  Grand  Rap- 
ids Hydraulic  Co.  66  Mich.  616,  33  K.  W. 
740 ;  City  R.  Co.  T.  Citizens'  Street  R.  Co.  166 
U.  S.  557,  41  L.  ed.  1114,  17  Sup.  Ct.  Rep. 
053;  Saginaw  ▼.  Swift  Eleotrie  Light  Co. 
113  Mich.  660,  72  K.  W.  6;  Baltimore  Trust 
d  Guarantee  Co.  v.  BaXtimore^  64  Fed.  Rep. 
150;  Africa  v.  KnoxvilUj  70  Fed.  Rep.  729; 
Areata  v.  Areata  d  M.  River  R.  Co,  02  Cal. 
630,  28  Pac.  676;  Bast  Zjouisiana  R.  Co.  t. 
New  Orleans,  46  La.  Ann.  526,  15  So.  157 ; 
New  Orleans  v.  Great  Southern  Teleph.  i 
Teleg.  Co.  40  La.  Ann.  41,  8  So.  583 ;  Quinoy 
V.  Bull,  106  111.  337;  State,  Hudson  Teleph. 
Co.  Prosecutor,  y.  Jersey  City,  40  K.  J.  Li. 
303,  8  Atl.  123. 

The  form  of  the  grant  in  question  is  suffi- 
cient. 

Saginaw  y.  Swift  Eleotrie  Light  Co.  US 
Mich.  660,  72  N.  W.  6. 

The  rights  given  to  the  grantee  under  the 
contract  are  assignable  and  have  passed  to 
the  complainant. 

Joy  V.  Jackson  d  M.  PI.  Road  Co.  11  Mich. 
155;  People  eto  rel.  Mayhury  y.  Mutual  CToe- 
light  Co.  38  Mich.  164;  Detroit  y.  Mutuai 
Gas  Co.  43  Mich.  607,  6  N.  W.  1080;  3  How. 
SUt  8  40040. 

Impairment  of  the  obligation  of  a  con- 
tract, whether  by  a  state  law  or  by  a  city 
ordinance,  is  repugnant  to  the  contract 
clause  of  the  Constitutions. 

Baltimore  Trust  d  Guarantee  Co.  y.  Bal- 
timore, 64  Fed.  Rep.  150;  Central  Trust  Co. 
Y.  Citizens^  Street  R.  Co.  80  Fed.  Rep.  218, 
82  Fed.  Rep.  1 ;  City  R.  Co.  v.  Citieene  Street 
R.  Co.  166  U.  S.  567,  41  L.  ed.  1114,  17  Sup. 
Ot  Rep.  663 ;  Petm  Mut.  L.  Ins.  Co.  y.  Aus- 
tin, 168  U.  S.  604,  42  L.  ed.  630,  18  Sup.  Ct. 
Rep.  223;  Planters'  Bank  v.  Sharp,  6  How. 
327,  12  L.  ed.  458. 

The  court  ought  not  to  have  required  com- 
plainant to  act  under  its  regulation  in  es- 
tablishing its  lines  before  enjoining  inter- 
ference by  defendant. 

Duties  nonjudicial  in  character  cannot  be 
imposed  upon  courts. 

Houseman  v.  Montgomery,  68  Blich.  364, 
25  N.  W.  360;  Manistee  y.  Harley,  70  Mich. 
238,  44  N.  W.  603 ;  Norwalk  Street  R.  Co.'e 
Appeal,  60  Conn.  576,  30  L.  R.  A.  704,  37 
Atl.  1080,  38  Atl.  708;  Express  Cases,  117  U. 
S.  1,  suh  nom.  Memphis  d  L.  R.  R.  Co.  v. 
Southern  Exp.  Co.  20  L.  ed.  701,  6  Sup.  Ot 
Rep.  542,  628 ;  State  ex  rel.  Board  of  Trane- 
portation  v.  Sioux  City,  O.  d  W.  R.  Co.  46 
Neb.  682,  31  L.  R.  A.  47,  65  N.  W.  766;  Ne- 
braska  Teleph.  Co.  v.  State  ex  rel.  Yeiser,  56 
Neb.  627,  46  L.  R.  A.  113,  76  N.  W.  171; 
Reagan  v.  Farmers^  Loan  d  T.  Co.  154  U.  8. 
302,  400,  38  L.  ed.  1014,  1024,  4  Inters.  Com. 
Rep.  560,  14  Sup.  Ct.  Rep.  1047. 
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Me99r$,  Xiawrenee  O.  Tjfe  and  O'Hara 

M  O'Haray  for  defendant: 

In  1834  the  Tillage  of  St.  Joseph  was  in- 
corporated. By  the  act  of  incorporation  the 
council  was  empowered  to  make  by-laws  rel- 
atiye  to  its  streets  and  highways. 

3  Territorial  I^aws,  1280. 

This  power  has  been  continued  in  subse- 
quent charters  and  amendments. 

Laws  1859,  p.  276;  Act  267,  Laws  1873,  S 
31;  Local  Act  323«  Laws  1883;  Local  Act 
348,  Laws  1801;  Act  215,  Public  AoU  1895, 
chap.  32,  §  1. 

The  grant  of  a  franchise,  public  in  nature, 
like  tiiat  of  a  telegraph  company,  is  personal 
to  the  grantee,  and  cannot  be  alienated  ex- 
cept by  consent  of  the  granting  power. 

25  Am.  &  Eng.  Enc.  I^w,  p.  751 ;  Croswell, 
Electricity,  S  158. 

Graat,  Gh.  J.,  deliyered  the  opinion  of  the 
court: 

1.  It  is  conceded  by  the  learned  counsel 
for  both  parties  that  that  part  of  the  decree 
by  which  the  court  assumed  the  right  to  es- 
tablish reasonable  rules  and  -  regulations  is 
void.  This  is  a  legislative  or  administrative 
function,  and  not  a  judicial  one.  The  court 
has  power  to  put  the  proper  authorities  in 
the  defendant  city  in  motion  to  adopt  rea- 
sonable rules  and  regulations,  and  to  pass 
upon  the  validity  of  such  action  when  taken. 
This  is  the  extent  of  its  authority.  House- 
man ▼.  Montgomery,  58  Mich.  364,  25  N.  W. 
369;  Manistee  v.  Harley,  79  Mich.  238,  44  N. 
W.  603.  Other  courts  recognize  the  same 
rule.  Reagan  v.  Farmers*  Loan  d  T.  Co.  154 
U.  S.  362, 38  L.  ed.  1014,  4  Inters.  Ck>m.  Rep. 
560,  14  Sup.  Ct.  Rep.  1047 ;  Nortoalk  Street 
R.  Co.'s  Appeal,  69  Conn.  576,  39  L.  R.  A. 
794,  37  Ati.  1080,  and  38  Atl.  708;  Nebraska 
Teleph.  Co,  v.  State  ea  rel.  Texser,  55  Neb. 
627,  45  L.  R.  A.  113,  76  N.  W.  171. 

2.  It  is  urffed  that  the  permission  granted 
to  the  Telephone  &  Telegraph  Construction 
Company  was  personal  to  that  company,  and 
could  not  be  alienated  without  the  consent  of 
the  city.  That  company  was  organized  un- 
der a  general  law  oi  the  state,  and  derived 
its  powers  and  obligations  from  that  law. 
The  only  power  which  a  city  could  have  ex- 
ercised over  it  was  that  of  regulation.  This 
is  also  true  of  the  complainant.  The  trans- 
fer was  made  August  31,  1895,  was  recog- 
nized as  valid  by  the  city,  and  has  been  act^ 
upon  by  both  the  city  and  the  complainant 
since  that  time;  the  latter  having  expended 
large  sums  of  money  upon  its  business  and 
improvements.  Whether  the  city  is  now  in 
position  to  Question  the  validity  of  this 
transfer  is  at  least  debatable,  but,  as  it  is  not 
argued  by  counsel,  we  refrain  from  discuss- 
iDg  it  Counsel  for  the  defendant  cite  in 
support  of  their  contention  25  Am.  &  Eng. 
Enc.  Law,  p.  751,  where  it  is  stated  "that  the 
grant  of  a  franchise,  public  in  nature,  like 
that  of  a  telegraph  company,  is  personal  to 
the  grantee  and  cannot  be  alienated  except 
by  consent  of  the  granting  power.  There- 
fore a  telegraph  company  has  no  power,  in 
the  absence  of  special  authority,  to  alienate 
the  privileges  granted  to  it  by  ihe  Federal  or 
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state  government,  and  au  agreement  to 
transfer  such  privileges  is  ultra  vires  and 
void.''  The  compiler  cites,  to  sustain  the 
text,  United  States  v.  Western  U.  Teleg. 
Co.  50  Fed.  Rep.  28,  and  Western  U. 
Teleg.  Co:  v.  Union  P.  R.  Co.  1  McCrary,  581, 
3  Fed.  Rep.  721.  The  general  power  of  alien- 
,ation  was  not  discussed  in  the  former  case, 
nor  was  it  raised.  The  conclusion  reached 
was  based  upon  the  language  of  the  act  of 
Congress  authorizing  the  construction  of  the 
original  Union  Pacific  Railroad.  The  com- 
pany sought  to  transfer  its  telegraph 
line,  and  to  avoid  its  duty  to  maintiiin  it. 
It  was  noted  as  a  significant  fact  that  the 
words  "railroad  and  telegraph"  were  used  in 
connection  thirty-eight  times  in  the  act.  The 
railroad  company  was  not  seeking  to  trans- 
fer all  its  property,  riehts,  and  privileges  to 
a  successor  who  would  be  obligated  to  per- 
form all  the  duties  imposed  by  the  act  of 
Congress,  but  was  seeking  to  carve  up  iti 
franchise  and  transfer  a  part  of  it  to  anoth- 
er corporation.  The  duty  of  the  railroad 
company  to  maintain  a  telegraph  was  held  to 
be  personal.  The  same  principle  was  ap- 
proved in  Western  U.  Teleg.  Co.  v.  Union 
P.  R.  Co,  We  Sd-e  also  cited  to  Croswell, 
Electricity,  S  158,  which  reads  as  follows: 
"A  grant  to  a  telephone,  telegraph,  electric 
light,  or  railway  company  of  the  power  to 
use  the  streets,  highways,  and  post  roads  for 
the  stringing  of  ito  wires  and  the  setting  of 
its  poles  contains  so  much  of  an  element  of 
pei'feonal  obligation,  that  such  a  grant  is  not 
assignable  unless  such  a  power  of  assignment 
is  expressed  in  the  language  of  the  grant,  or 
in  some  general  legislation  affecting  the  sub- 
ject." The  same  authorities  are  there  cited 
to  sustain  the  proposition  as  were  cited  in 
the  encydopsedia,  and  in  addition  Atlantic  d 
P.  Teleg.  Co.  v.  Union  P.  R.  Co,  1  Fed.  Rep. 
745.  That  case  involved  the  same  act  as  the 
others.  The  last  clause  of  the  above  section 
reads,  "If  the  grant  is  in  terras  to  X.,  his  suc- 
cessors and  assigns,  or  similar  language,  it 
is  assignable,"  and  cites  Atkinson  v.  Ashe^ 
ville  Street  R,  Co.  113  N.  C.  581,  18  S.  £. 
254;  Toledo  Consol.  Street  R.  Co.  v.  Toledo 
Electric  Street  R.  Co.  6  Ohio  C.  C.  362;  CaU 
ifomia  State  Teleg.  Co,  v.  Alta  Teleg.  Co.  22 
Cal.  398;  Newman  v.  Avondale,  31  Ohio  L. 
J.  123.  In  Atkinson  v.  Asheville  Street  R. 
Co.  the  question  is  not  raised  or  discussed. 
The  case  was  disposed  of  upon  a  demurrer  to 
the  bill  of  complaint  which  set  up  that  com- 
plainant had  obtained  a  license  from  the 
city  to  build  a  street  railway;  that  he  had 
assigned  it  in  escrow  to  one  M.,  who,  in 
breach  of  the  trust  reposed  in  him,  assigned 
it  to  the  defendant  corporation.  The  right 
of  sale  and  transfer  of  all  the  property  of 
the  corporation  is  not  alluded  to  in  the  de- 
cision. In  the  Ohio  case  the  contest  was  be- 
tween two  street  railways,  the  question  be- 
ing as  to  the  right  of  one  company  to  use  the 
tracks  of  another.  I  do  not  find  that  the 
power  to  sell  and  transfer  is  even  referred  to 
m  the  case.  In  the  California  case  the  ques- 
tion is  neither  raised  nor  discussed.  The 
sale  there  made  was  opposed  upon  other 
grounds.    Page  428.    The  case  of  Newman 
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▼.  Avondale  I  have  been  unable  to  find.  If 
defendant's  contention  be  true,  a  mortgage  of 
tbe  property  and  franchise  of  these  corpora- 
tions would  be  void.  The  mortgage  and 
bonds  would  be  valueless  unless  there  was  a 
right  to  foreclose,  sell,  and  convey  to  an- 
other party  a  valid  title  to  the  property.  In 
Detroit  v.  Mutual  Oas  Co.  43  Mich.  504,  5| 
N.  W.  1030,  the  grant  was  to  the  corpora- 
tion, or  rather  to  the  corporators  or  their 
assigns,  who  were  to  organize  a  corporation. 
The  ordinance  was  silent  upon  the  right  of 
alienation,  yet  the  sale  of  its  entire  property 
was  h^ld  valid.  It  is  immaterial  that  the 
construction  company  was  not  organized  un- 
der the  same  act  as  was  the  complainant. 
It  was  organized  under  another  act,  empow- 
ering such  companies  to  carry  on  the  like 
business;  and  one  of  its  objects  declared  in 
its  articles  of  association  was  the  purpose  of 
erecting  and  operating  telegraph  lines,  etc., 
in  the  cities  and  towns  of  the  state.  The 
public  was  not  concerned  in  the  transfer  to 
another  corporation.  It  suffered  no  injury. 
The  assignee  was  subject  to  the  same  control 
and  obligated  to  the  same  duties  as  waa  its 
assignor.  Justice  Christiancy,  in  Joy  ▼. 
Jackson  d  M,  PI.  Road  Co,  11  Mich.  164,  as- 
serted the  right  of  corporations,  to  dispose 
of  their  property  by  absolute  sale  or  mort- 
gage in  payment  of  their  debts,  unless  such 
ri^t  is  limited  by  some  express  provision  or 
just  implication  of  a  statute,  or  by  the  gen- 
eral policy  of  the  state,  to  be  deduced  from 
its  legislation.  In  this  opinion  Chief  Justice 
Martin  concurred.  The  other  justices  held 
the  mortgage  in  that  case  valid  under  the 
statute,  but  reserved  their  opinions  as  to  the 
general  power  of  such  corporations  to  mort- 
gage. But,  whatever  may  be  the  common-law 
rule,  the  statute  puts  the  question  at  rest, 
and  expressly  authorizes  corporations  to  al- 
ienate their  property.  3  How.  Anno.  Stat.  S 
40046.  The  sale,  therefore,  to  the  complain- 
ant was  valid. 

3.  When  the  construction  company  and  the 
complainant  accepted  the  privileges  granted 
to  them  by  the  laws  of  the  state,  and  the  mu- 
nicipality had  duly  given  its  permission,  and 
the  corporations  had  expended  their  money 
in  valuable  improvements,  contracts  were 
entered  into  which  neither  the  state  nor  the 
municipality  could  impair  or  destroy,  in  the 
absence  of  power  to  do  so  being  reserved  in 
the  grant  itself,  or  in  the  Constitution, 
which  becomes  a  part  of  all  such  contracts. 
The  Constitution  and  the  statute  clothe  mu- 
nicipalities with  power  to  control  their 
streets  and  alleys  and  protect  them  from 
things  injurious  and  dangerous  to  the  pub- 
lic; hence  they  have  the  power  to  make  all 
reasonable  rules  and  regulations  for  the  erec- 
tion and  maintenance  of  poles  and  wires  for 
telegraph  and  telephone  companies.  Here 
its  power  in  the  matter  ceases.  Detroit  v. 
Mutual  Gaslight  Co.  43  Mich.  504,  5  K.  W. 
1030;  Grand  Rapids  v.  Grand  Rapids  Hy* 
draulio  Co.  66  Mich.  606,  33  N.  W.  740;  Sag- 
inaw  V.  8u?ift  Electric  Light  Co.  113  Mich. 
660,  72  N.  W.  6;  Baltimore  Trust  d  Guaran- 
tee Co.  V.  Baltimore,  64  Fed.'  Rep.  150;  New 
Orleans  v.  Great  Bouthem  Teleph.  d  Teleg. 
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Co.  40  La.  Ann.  41,  3  So.  533 ;  Quincy  v.  BuU^ 
106  111.  337 ;  State,  Hudson  Teleph.  Co.  Pros- 
ecutor, V.  Jersey  City,  40  N.  J.  L.  303,  8  AtL 
123;  Areata  v.  Areata  d  M.  River  R.  Co.  02 
Cal.  630,  28  Pac.  676.  Since  the  argument, 
counsel  for  defendant  have  called  our  atten- 
tion to  the  recent  case  of  Richmond  ▼.  Bouth- 
em Bell  Teleph.  d  Teleg.  Co.  174  U.  S.  761, 
43  L.  ed.  1162,  10  Sup.  Ct.  Kep.  778.  The 
company  in  that  case  was  acting  under  a 
law  of  Congress,  and  claimed  the  right  under 
the  act  of  Congreaa  to  use  the  streeU  without 
interference  by  the  city  authorities.  The 
circuit  court  of  appeals  held  that  the  rights 
and  privileges  granted  by  the  act  of  Con^vss 
were  subje^  to  the  lawful  exercise  of  the  po- 
lice power  belonging  to  the  state  or  its  mu- 
nicipalities. This  holding  was  affirmed  by 
the  supreme  court.  That  case  is  no  author- 
ity for  the  action  of  the  common  council  in 
the  case  before  us.  The  city  of  Richmond 
had,  through  its  common  council,  adopted 
an  ordinance  prescribing  the  terms  under 
which  the  telephone  company  might  use  its 
streets.  The  reasonableness  of  that  order 
was  not  questioned.  The  question  is  not,  as 
counsel  for  the  defendant  state,  the  right  to 
regulate  the  use  of  its  public  streets.  This 
right  is  conceded  by  tiie  complainant,  and  in 
the  petitions  it  presented  to  its  common  coun- 
cil. The  action  of  the  council  is  practically 
prohibitive  of  the  use  of  the  streets.  The 
defendant  city  by  its  act  of  incorporation  ob- 
tained no  other  or  greater  rights  or  control 
over  the  complainant  than  the  village  had 
over  it  and  its  assignor.  Both,  under  tbe 
police  power  inherent  in  municipalities,  ^mm- 
seesed  the  right  of  reasonable  regulation. 
The  city  succeeded  to  the  rights  of  the  vil- 
lage of  St.  Joseph,  and  was  in  fact  the  same 
hodj  politic.  Grand  Rapids  v.  Grand  Rapids 
Hydraulic  Co.  66  Mich.  606,  33  N.  W.  740. 
In  reason  and  authority,  it  was  the  clear 
duty  of  the  defendant  to  act 'upon  the  peti- 
tions presented  to  its  common  council  by  the 
complainant,  and  to  establish  reasonable 
rules  and  regulations  for  the  erection  of 
poles  and  the  stretching  of  wires.  The  de- 
cree in  this  respect  is  affirmed.  Decree  will 
be  entered  in  this  court  in  accordance  with 
this  opinion,  and  the  defendant  given  thirty 
days  after  service  upon  its  mayor  of  a  cer- 
tified copy  of  the  decree  to  adopt  rules  and 
regulations  in  accordance  therewith.  Com- 
plainant will  recover  the  costs  of  both 
courts. 

The  other  Justices  concur. 


Horace  M.  OR£N,  Attorney  General, 
Merrie  H.  ABBOTT. 


( 


,Mlch. 
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A  ^roman  cannot  be  elected  proeec«t* 
ins  attomer  under  Const,  art.  10,  §  S, 
which   provides   that  sach  officers  shall   be 

KoTii. — As  to  the  right  of  women  to  hold 
office,  see  note  to  State  ew  rel.  Crow  v.  Hostetter 
(Mo.)  88  L.  R.  A.  208 ;  also  State  99  rel.  Hob- 
nett  V.  Adams  (Ohio)  41  L.  B.  A  727. 
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"ehosen  by  the  electors,"  while  there  It  no 
expreaa  proyielon  conferring  on  women  the 
right  to  hold  this  office. 


ft 


(Moore,  J.,  diMents.) 

(October  17,  1800.) 

UO  WARRANTO  proceedings  to  deter- 
mine  by  what  right  respondent  occupied 
the  office  of  prosecuting  attorney  for  Ogemaw 
county.    Judgment  of  ouster. 

The  facts  are  stated  in  the  opinions. 

Mr.  Horace  M.  Oren,  Attorney  General, 
for  relator: 

A  woman  cannot  hold  a  general  public  of- 
fice, in  the  absence  of  express  constitutional 
or  statutory  authority  conferring  upon  her 
such  right. 

In  order  to  be  eligible  to  the  office  of  pros- 
ecuting attorney  one  should  be  twenty-one 
years  of  age,  a  citizen  of  the  United  States, 
a  resident  and  elector  of  the  county. 

People  e»  rel.  Hughes  v.  May,  3  Mich.  608. 

The  people  of  this  state  having  placed  a 
eonstruction  upon  the  Constitution  with  ref- 
erence to  the  eligibility  to  hold  the  office  of 
prosecuting  attorney,  to  the  effect  that  said 
office  can  only  be  held  by  a  male  of  proper  age 
and  qualifications,  which  has  been  the  estab- 
lished and  unquestioned  rule  for  over  sixty 
years,  it  is  now,  and  for  years  has  been,  the 
law  in  this  state,  and  as  effectiye  as  though 
it  was  the  express  enactment  of  the  people 
of  the  state  of  Michigan;  and  until  such 
time  as  the  legislature  may  see  fit  to  grant 
such  political  right  to  females,  the  respond- 
ent, being  a  female,  is  precluded  from,  and 
cannot  lawfully  hold,  such  office. 

Parsons  ▼.  Russell,  11  Mich.  113,  83  Am. 
Dec  728;  Stuart  v.  Laird,  1  Cranch,  200,  2 
L.  ed.  116;  Atty.  Oen.  v.  Joy,  65  Mich.  04, 
20  N.  W.  806;  The  Laura,  114  U.  S.  411,  20 
L.  ed.  147,  5  Sup.  Ct.  Rep.  881;  People  ea 
rel.  Plati  y.  Oakland  County  Bank,  1  Dougl. 
(Mich.)  282;  People  ea  rel.  Atty.  Chn.  v. 
Bank  of  Pontiao,  12  Mich.  527;  People  v. 
Maynard,  15  Midi.  463 ;  Swartwout  y.  Mioh- 
igan  Air  Line  R.  Co.  24  Mich.  380;  Chrand 
Rapids  ▼.  Orand  Rapids  HydrauUo  Co.  66 
Biich.  611,  83  N.  W.  740;  State  v.  Flint  d 
P.  M.  R.  Co.  80  Mich.  481,  61  N.  W.  103. 

The  office  of  prosecuting  attorney  is  a  con- 
stitutional office,  created  by  the  Constitu- 
tion of  this  state,  which  expressly  provides 
that  such  official  shall  be  chosen  by  the  elect- 
ors of  the  respective  counties;  and  such 
electors  have  no  authority  under  the  Consti- 
.tution  and  laws  of  this  state  to  elect  other 
than  one  of  their  own  number  to  such  office. 

Throop,  Pub.  Off.  S  72;  Cooley,  Const. 
Law,  2d  ed.  p.  268. 

The  right  of  suffrage  is  not  a  natural 
right,  but  a  political  privilege,  which  does 
not  attach  to  citizenship  as  a  matter  of 
right;  and  when  that  privilege  is  conferred 
upon  males,  it  does  not  include  and  confer 
the  same  privilege  upon  females,  though  cit- 
izens of  the  Uxlited  states. 

Cougar  v.  Timberlake,  148  Ind.  38,  46  N. 
E.  330,  37  L.  R.  A.  644,  and  cases  cited. 

No  one  but  a  qualified  elector  can  hold 
office* 
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State  ea  rel.  Off  v.  Smith,  14  Wis.  407; 
State  V.  Murray,  28  Wis.  06,  0  Am.  Rep. 
480 ;  Wilson  v.  Newton,  87  Mich.  405,  40  N. 
W.  860;  Robinson's  Case,  131  Mass.  376,  41 
Am.  Rep.  230;  Atchison  v.  Lucas,  83  Ky. 
451 ;  People  em  rel.  Tilden  v.  Welsh,  70  111. 
App.  644. 

Mrs,  Merrle  H.  Abbott  in  propria  per- 
sona  and  Messrs.  Tbomaa  A.  EL  Weadook 
and  Jobn  C  Weadoek,  for  respondent: 

The  Constitution  does  not  require  that  a 
prosecuting  attorney  shall  be  an  elector. 
The  provision  relating  to  that  office  in  the 
Constitution  of  1850  is:  "In  each  organ- 
ized county  there  shall  be  a  .  .  .  prose- 
cuting attorney,  choeen  by  the  electors 
thereof." 

Art.  10,  9  3. 

At  the  common  law  there  were  no  prose- 
cuting attorneys,  and  under  the  common  law 
women  might  and  did  hold  office. 

3  Campbell,  Lives  of  Chief  Justices,  107, 
108;  OUve  v.  Ingram,  Strange,  1114. 

Judge  Cooley,  in  his  Constitutional  Lim- 
itations, says  (note  1,  p.  748) :  "Whether 
.  .  .  one  not  an  elector  cannot  hold  office, 
in  the  absence  of  written  law  on  the  subjeet» 
is  possibly  open  to  question." 

Barker  v.  People,  3  Cow.  686,  16  Am.  Dee. 
322. 

Mechem  on  Public  Officers,  S  73,  concludes: 
"It  is,  of  course,  competent  for  the  people,  by 
their  state  Constitutions  or  by  their  legisla- 
tures, where  no  constitutional  prohibition 
intervenes,  to  remove  these  disabilities,  and 
such  is  the  constant  tendency." 

Huff  V.  Cook,  44  Iowa,  630;  Sohuchardt  v. 
People  em  rel.  Hall,  00  III.  601,  30  Aiyi  Rep. 
34;  Throop,  Pub.  Off.  S  60. 

The  respondent's  competency  having  been 
certified  by  the  Constitution,  the  fitness  of 
women  for  so  many  occupations,  and  their 
excellence  in  many,  being  matters  of  com- 
mon knowledge,  the  precise  question  raised 
in  this  case  has  been  decided  in  woman's 
favor  very  recently  in  the  state  of  Missouri. 

State  em  rel.  Crow  v.  Hostetter,  137  Mo. 
636,  38  L.  R.  A.  208,  30  S.  W.  270. 

Iions,  J.,  delivered  the  opinion  of  the 
court: 

Merrie  H.  Abbott,  the  respondent,  a 
woman  of  the  age  of  twenty-one  years  and 
upwards,  was  elected  to  the  office  of  prosecut- 
ing attorney  of  Ogemaw  county  at  the  gen- 
eral election  held  on  the  8th  day  of  Novem- 
ber, 1808.  She  dulv  qualified,  and  is  now  in 
the  discharge  of  the  duties  of  that  office. 
An  information  in  the  nature  of  a  quo  war- 
ranto is  filed  in  this  court  by  the  attorney 
general,  in  which  it  is  claimed  that  the  re- 
spondent unlawfully  holds  and  exercises  the 
duties  of  that  office.  The  only  question 
raised  is  whether  a  woman  is  eligible  under 
the  Constitution  and  laws  of  this  state  to 
hold  such  office.  Section  3,  art.  10,  of  the 
Constitution  of  this  state,  reads  as  follows: 
"In  each  organized  county,  there  shall  be  a 
sheriff,  a  county  clerk,  a  county  treasurer,  a 
register  of  deeds,  and  a  prosecuting  attorney, 
chosen  by  the  electors  thereof,  once  in  two 
years,  and  as  often  as  vacancies  shall  happen, 
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whose  duties  and  powers  shall  he  prescribed 
by  law  *'  It  is  the  contention  of  the  attor- 
ney general  that  the  office  of  prosecuting  at- 
torney is  a  constitutional  office,  created  by 
the  Constitution  of  this  state,  which  express- 
ly provides  that  such  official  shall  be  chosen 
by  the  electors  of  the  respective  counties, 
and  that  such  electors  have  no  authority  un- 
der the  Constitution  and  laws  to  elect  other 
than  one  of  their  own  number  to  such  office. 
On  the  other  hand,  it  is  contended  by  the  re- 
spondent that  the  Constitution  and  laws  do 
not  expressly  require  that  the  prosecuting 
attorney  shall  be  an  elector,  while  for  some 
other  officers  named  in  the  Constitution  this 
qualification  is  distinctly  required,  and  that 
this  would  indicate  that  as  to  those  officers 
in  regard  to  which  the  instrument  is  silent 
no  such  qualification  is  necessary;  for,  if  the 
qualification  of  an  elector  is  needed  in  order 
to  hold  the  office  of  prosecuting  attorney, 
then  every  other  officer  elected  by  the  people 
and  named  in  the  Constitution  must  also 
be  an  elector.  It  is  also  contended  by  the  re- 
spondent that  the  common  law  of  the  state 
does  not  forbid  a  woman  to  hold  the  office  of 
prosecuting  attorney. 

There  being  no  express  provision  of  the 
Constitution  or  the  laws  of  the  state  confer- 
ring upon  the  respondent  the  right  to  hold 
this  office,  the  question  must  be  determined 
by  the  principles  of  the  common  law,  and  the 
manner  in  which  those  principles  have  been 
construed  in  this  state  for  the  past  years. 
It  is  conceded  that  the  respondent  is  not  an 
elector,  and  that  she  could  not  vote  for  a  can- 
didate for  this  office.  Section  1,  art.  7,  of 
the  Constitution  provides  who  shall  be  elect- 
ors. There  can  be  no  question  of  the  com- 
mon-law rule  that  a  woman  cannot  hold  a 
general  public  office  in  the  absence  of  express 
constitutional  or  statutory  authority  confer- 
ring upon  her  such  right.  If  she  is  eligible 
to  this  office  then  she  is  eligible  to  any  con- 
stitutional office  within  the  state.  Judge 
Cooley,  in  his  work  on  Principles  of  Consti- 
tutional Law  (3d  ed.  p.  285),  in  discussing 
the  question  of  eligibility  to  office,  says: 
"When  the  law  is  silent  respecting  qualifica- 
tions to  office,  it  must  be  understood  that 
electors  are  -eligible,  but  no  others."  For 
more  than  sixty  years  this  has  been  regarded 
as  the  settled  law  of  this  state.  It  com- 
menced when  this  state  was  admitted  into  the 
Union,  and  during  all  the  time  since  no  one, 
to  our  knowledge,  has  ever  insisted  that 
women  are  eligible  to  those  offices  which 
must  be  filled  by  the  votes  of  the  qualified 
electors  of  the  state  or  other  municipalities. 
In  Cushing,  Law  &  Practice  of  Legislative 
Assemblies,  arts.  56,  57,  it  is  said:  "It  may 
also  be  laid  down  as  a  general  principle 
founded  in  the  nature  of  representative  gov- 
ernment, which  presupposes  the  electors,  ex- 
cept in  particular  instances,  to  elect  from 
among  themselves,  that  no  person  can  be 
elected  to  any  office  who  is  not  himself  pos- 
sessed of  the  requisite  qualifications  for  an 
elector.  .  .  .  Whatever  other  and  dif- 
ferent qualifications  or  disqualifications  may 
be  specified,  every  person  who  is  voted  for 
.  .  .  must  at  all  events  possess  the  qual- 
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ifications  and  be  free  from  the  disqualifica- 
tions which  attach  to  the  chatacter  of  ai» 
elector."  This  language  is  quoted  by  Throop 
with  approval  in  his  work  on  Public  Officer* 
(§  72).  The  supreme  court  of  Wisconsin, 
in  State  eco  rel.  Off  v.  Smith,  14  Wis.  497,  and 
State  €W  rel.  Schuet  v.  Murray,  28  Wis.  96^ 
9  Am.  Rep.  489,  held  that  in  the  absence  of 
statutory  authority  no  one  but  a  qualified 
elector  could  hold  office.  In  the  latter  caae- 
it  was  said:  "We  have  already  seen  that 
the  ground  upon  which  a  person  not  an  elec- 
tor is  excluded  from  holding  public  office  is 
that  the  powers  and  functions  of  a  free  and 
independent  government  must  be  exercised 
by  tnose  by  whom  such  government  was  in- 
stituted,— that  is,  by  the  electors  thereof; 
so,  if  a  person  who  is  not  an  elector  attempt* 
to  exercise  the  functions  of  a  public  office, 
the  courts,  upon  proper  proceedings  being  in- 
stituted for  that  purpose,  will  oust  him."' 
In  Wilson  v.  Newton,  87  Mich.  495,  49  N. 
W.  870,  the  contention  was  whether  a  woman 
could  hold  the  office  of  deputy  county  clerk. 
Mr.  Chief  Justice  Champlin  said:  "The  re- 
lator contends  that  under  the  provision  of 
the  Constitution  none  but  an  elector  can  be 
chosen  to  tiie  office  of  county  clerk.  In  this 
I  think  he  is  correct,  but  its  decision  is  not 
essential  to  the  determination  of  the  present 
case."  In  Robinson's  Case,  131  Masa  376, 
41  Am.  Rep.  239,  the  right  of  a  woman  to 
vote  or  hold  office  was  fully  discussed;  and 
the  common-law  rule,  that  in  the  absence  off 
express  authority  a  woman  has  no  legal  right 
to  hold  office,  was  fully  sustained.  The  case 
of  Atchison  V.  Lucas,  83  Ky.  451,  is  quite  in 
point  with  the  present.  The  Constitution  of 
that  state  confers  the  right  to  vote  upon 
white  male  citizens  of  the  proper  age,  etc, 
and  bases  the  right  to  hold  office  upon  citi- 
zenship. It  was  said:  "The  Fourteenth 
Amendment  to  the  Constitution  of  the 
United  States  defines  who  are  citizens,  in  the 
following  language:  *A11  persons  bom  or 
naturalized  in  the  United  States  and  subject 
to  the  jurisdiction  thereof  are  citizens  of  the 
United  States  and  of  the  state  wherein  they 
reside.'  It  is  therefore  not  necessary  to  dis- 
cuss the  meaning  of  the  word  'person'  or  the 
word  'citizen'  as  used  in  the  state  Constitu- 
tion, as  both  include  women  as  well  as  men, 
in  the  most  comprehensive  sense;  but  being 
a  citizen  does  not  necessarily  entitle  one  to 
the  right  of  suffrage  or  the  right  to  hold  any 
constitutional  office.  By  the  provisions  of 
the  Constitution  of  this  state  adopted  in  the 
year  1792,  and  by  a  like  provision  of  the  Con- 
stitution of  1799,  as  well  as  in  the  present 
Constitution,  women  were  excluded  from  the 
right  of  sufl'rage  by  conferring  that  right  up 
on  male  citizens  alone;  and  it  would  be  a 
singular  construction  of  that  provision  in 
either  Constitution  to  determine  that  women 
should  have  no  voice  in  the  selection  of  those 
who  are  to  fill  the  offices  created  by  the  Con- 
stitution, and  at  the  same  time  given  the 
right  to  fill  those  offices  if  elected  by  the 
popular  vote.  ...  It  necessarily  fol- 
lows, it  seems  to  us,  that  when  women  are 
excluded  from  the  right  to  vote  when  these 
officers  are  to  be  elected,  they  are  also  exclud- 
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ed  from  tlie  right  to  hold  tlie  offices  voted 
for."  Whatever  may  be  said  of  some  of  the 
decisions  of  other  stettes  which  counsel  con- 
tend are  at  variance  with  the  cases  above 
cited  and  quoted  from,  it  is  difficult  to  get 
away  ft-om  the  proposition  laid  down  by 
Judge  Cooley,  above  quoted,  that,  "when  the 
law  is  silent  respecting  qualifications  to  of- 
fice, it  must  be  understood  that  electors  are 
eligible,  but  no  others."  Ck>oley,  Principles 
of  Const.  Law,  3d  ed.  p.  285.  Judge  Cooley 
undoubtedly  wrote  that  with  the  full  under- 
standing of  its  significance.  He  had  in 
mind,  without  doubt,  that  that  had  been  the 
uniform  practice  in  this  state  for  nearly 
sixty  years  at  that  time,  and  that  such  was 
the  common  law  of  the  state. 

It  follows  that  a  judgment  of  ouster  must 
he  entered* 

Hooker,  J.,  concurring: 

The  record  in  this  case  raises  the  question 
of  the  eligibility  of  a  married  woman  to  the 
office  of  prosecuting  attorney.  The  respond- 
ent^ having  received  a  plurality  of  the  votes 
cast  for  that  office  in  her  county  at  the  elec- 
tion held  in  November,  1898,  and  entered  up- 
on the  discharge  of  its  duties,  responds  to  a 
writ  questioning  her  right  thereto. 

The  Constitution  does  not  state  who  shall 
be  eligible  to  this  office.  Therefore  it  may 
reasonably  be  said  that  any  person  may  hold 
it  who  was  qualified  under  the  laws  as  they 
existed  when  the  Constitution  was  adopted, 
such  laws  being  continued  in  force  by  Const. 
Sched.  §  1 :  "The  common  law  and  the  stat- 
ute laws  now  in  force,  not  repugnant  to 
this  Constitution,  shall  remain  in  force 
until  they  expire  by  their  own  limitations,  or 
are  altered  or  repealed  by  the  legislature." 
It  would  also  seem  that  no  one  could  hold 
office  except  those  qualified  under  existing 
lawst  for  the  Constitution,  being  silent,  made 
no  change.  At  the  common  law,  woman  did 
not  enjoy  the  legal  right  of  participating  in 
the  government.  The  political  privileges  of 
voting  and  holding  general  public  office  were 
denied  her.  Some  question  is  made  over 
this,  but  we  think  it  is  an  historical  fact. 
The  fullest  discussion  of  the  nature  and  ex- 
tent of  the  right  of  a  woman  to  hold  office  at 
common  law,  that  we  have  ever  seen,  is  in  the 
opinion  of  Chief  Justice  Gray,  in  Robinson's 
Case,  131  Mass.  376,  41  Am.  Rep.  239,  where 
the  authorities  are  collected.  The  opinion  of 
Mr.  Justice  Scholfield  in  Bokuohardt  v.  Peo- 
ple ew  reL  Hall,  99  111.  604,  39  Am.  Rep.  34, 
asserts  the  same  doctrine,  following  Re 
Bradwell,  56  111.  635.  In  the  former  case 
it  was  held  that  the  disability  had  been  re- 
moved by  statute,  which  the  latter  case  had 
previously  held  that  a  Constitution  silent 
upon  the  subject  was  ineffective  to  do.  In 
Atchison  V.  Lucas,  83  Ey.  465,  it  is  declared 
that  "at  common  law  a  woman  could  not 
hold  any  public  office,"  and  that,  with  three 
Constitutions  adopted  for  the  state  silent 
upon  the  subject,  it  could  not  be  said  that 
the  right  to  hold  office  had  been  thereby  con- 
ferred. Mechem,  Pub.  Off.,  at  page  73,  says 
that  by  the  law  of  England  no  woman  under 
the  degree  of  queen,  married  or  unmarried, 
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could  take  part  in  the  government  of  the 
state;  citing  Bouvier,  Law  Diet,  title, 
Women,  and  other  authorities.  See  also 
Lochwood  V.  United  States,  9  Ct.  CI.  346; 
Opinion  of  the  Justices,  107  Mass.  604, 
116  Mass.  602;  Chorlton  v.  Lings,  L.  R.  4  0. 
P.  374. 

As  has  been  foreshadowed,  I  am  of  the 
opinion  that,  if  the  common  law  in  force  in 
Michigan  as  it  was  in  1850  prohibited  women 
from  holding  office,  that  prohibition  was  not 
removed  by  the  adoption  of  a  constitution 
which  contained  no  express  or  implied  repeal 
of  such  prohibition,  but,  on  the  contrary,  re- 
affirmed it  by  expressly  providing  that  the 
laws  asserting  such  prohibition  should  con- 
tinue in  force.  There  is  but  one  legitimate 
method  of  removing  the  disability,  and  that 
is  legislative,  not  judicial.  Some  of  the 
cases  cited  have  intimated  as  much.  That 
the  legislature,  and  it  only,  has  power  to  do 
this,  is  obvious.  Certainly  the  courts  are 
not  authorized  to  do  so,  and  a  growing  pub- 
lic sentiment  favoring  an  enlargement  of  the 
rights  of  women  should  not  have  such  effect. 
Laws  are  not  repealed  by  a  neglect  to  enforce 
them,  and  the  l^g^l  status  of  woman  rests  on 
a  more  stable  foundation  than  a  varying  or 
advancing  public  opinion  of  what  that  status 
should  be. 

It  is  argued  that,  inasmuch  as  the  Consti- 
tution is  silent  upon  the  subject  of  the  quali- 
fications requisite  to  this  office,  we  must  rec- 
ognize tiie  right  of  anyone  to  hold  it.  Aside 
from  the  fact  that  we  find  few  authorities 
supporting  this  claim,  we  think  that  it  is 
fallacious.  The  Constitution  does  not  say 
that  aliens  may  not  hold  many  of  the  highest 
public  offices.  Neither  does  it  say  that  in- 
fants may  not,  nor  that  persons  non  compos 
mentis  may  not.  Nor  does  it  say  that  a  man 
shall  be  compelled  to  support  his  wife,  nor 
that  she  may  pledge  his  credit  for  necessa- 
ries, nor  that  she  cannot  make  a  valid  con- 
tract, nor  that  the  presumption  of  coercion 
by  her  husband  shall  not  attach  when  she  is 
charged  with  crime.  Nor  did  the  earlier 
Constitution  declare  that  only  attorneys  at 
law  could  be  prosecuting  attorneys.  Yet  the 
court  so  held  in  the  case  of  People  ew  rel, 
Hughes  v.  May,  3  Mich.  610,  and  all  of  the 
other  legiX  principles  mentioned  were  un- 
changed by  the  adoption  of  the  Constitution. 
It  must  be  evident  that  when  a  new  consti- 
tution is  adopted  the  legislative  blackboard 
is  not  washed  clean.  On  the  contrary,  exist- 
ing laws  and  rights  under  them  remain,  ex- 
cept as  dearly  inconsistent  with  the  terms  of 
the  Constitution.  There  are  many  cases 
which  hold  that  aliens  are  ineligible  to  pub- 
lic office.  State  ex  rel.  Off  v.  Smith,  14  Wis. 
498 ;  State  ex  reL  Schuet  v.  Murray,  28  Wis. 
96,  9  Am.  Rep.  480.  Others  hold  that  a  minor 
is  incapable  of  holding  office.  Tyler  v.  Tyler, 
2  Root,  519;  Oolding's  Petition,  57  N.  H. 
146,  24  Am.  Rep.  60;  Barrett  v.  Seward,  22 
Vt.  176;  Neto  Albany  d  S.  R.  Co.  v.  Orooms, 
0  Ind.  243  •  People  ex  rel,  Dobbs  v.  Dean,  3 
Wend.  43S. 

We  are  confronted  by  the  fact  that  women 
have  held  offices,  and  by  cases  which  sustain 
some  of  their  claims  upon  them.     Some  of 
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the  eases  cited  hold  that  minora  may  be  dep- 
utiee  imder  certain  officere,  and  that  they  are 
capable  of  discharging  ministerial  duties, 
while  they  deny  the  right  of  holding  public 
offices  generally.  See  Jameaville  d  W.  R. 
Co,  V.  Fisher  (N.  G.)  13  L.  R.  A.  721,  and 
note.  Authorities  are  not  wanting  in  Eng- 
land that  decide  that  women  may  hold  offices 
which  they  inherit  (but  can  get  in  no  other 
way),  and  may  perform  the  duties  through 
deputies.  There  are  also  instances  where  it 
has  been  held  that  they  could  hold  local  of- 
fices of  little  importance,  where  the  duties 
were  wholly  ministerial.  But,  while  these 
cases  support  the  claim  that  women  might 
hold  some  offices,  they  reinforce  the  authori- 
ties which  deny  the  general  right  contended 
for  here.  It  is  undeniable  that  many  women 
have  held  office  under  state  and  Federal  goT- 
emments,  such  as  postmasters,  pension 
agents,  notaries  public,  deputy  clerks,  school 
officers,  attorneys  at  law,  etc.  Many  of  them 
have  held  their  offices  only  by  sufferance, 
their  right  having  not  been  questioned. 
This  proves  nothing.  Others  have  held  un- 
der statutes  which  the  legislature  had  power 
to  enact.  Bloomer  ▼.  Todd  (Wash.)  1  L.  R. 
A.  113,  note.  The  case  of  Re  Hall,  60  Conn. 
131,  47  Am.  Rep.  625,  does  no  more  than  con- 
strue a  very  liberal  statute,  which  provided 
that  the  court  might  admit  as  attorneys 
"such  persons  as  are  qualified  therefor  agree- 
ably to  the  rules  established"  by  the  courts. 
Such  cases  are  not  decisive  of  the  question 
before  us.  In  other  cases  their  right  has 
depended  upon  the  varying  views  of  courts 
concerning  the  nature  of  the  offices.  Some 
courts  hold  that  the  office  of  notary  public  is 
not  within  the  right  of  a  woman  to  hold. 
See  Women  as  Notaries  Public  (Opinion  of 
the  Justices)  150  Mass.  586,  6  L.  R.  A.  842, 
23  N.  E.  860;  State  e»  rel,  Peters  v.  David- 
son, 02  Tenn.  631,  20  L.  R.  A.  311,  22  S.  W. 
203.  Others  hold  that  it  is.  United  States 
V.  Biahy,  0  Fed.  Rep.  78.  In  this  state  the 
right  is  given  by  statute.  Comp.  Laws  1897, 
S  2629;  Laws  1887,  p.  133.  A  number  of 
cases  hold  that  women  may  be  deputy  clerics, 
though  not  clerks.  WarvAck  v.  State,  25 
Ohio  St.  21;  Jeffries  v.  Harrington,  11  Colo. 
191, 17  Pac  505;  Wilson  v.  Vewton,  87  Mich. 
493,  49  N.  W.  869.  It  is  said  that  this  case 
is  concluded  by  the  case  last  cited,  and  that 
the  cases  cited  from  Massachusetts  and  Illi- 
nois cannot  apply,  because  they  deny  the 
right  of  women  to  hold  the  offices  of  notary 
public  and  attorney  at  law,— especially  the 
latter,  which  we  are  said  to  have  recognized 
their  eligibility  to.  The  recognition  that 
has  been  accorded  to  women  as  attorneys  is 
plainly  authorized  by  statute.  Ck>mp.  Laws 
1897,  §  1121,  provides  that  no  one  shall  be 
excluded  from  that  office  on  account  of  sex, 
while  under  authorities  relied  upon  in  this 
case  there  is  room  for  the  claim  that  they 
have  been  eligible  under  existing  statutes 
since  1838,  at  least.  As  early  as  1846  any 
citizen  of  this  state  was  eligible  (see  Rev. 
Stat.  1846,  p.  423,  $27),  while  under  Rev. 
Stat.  1838,  p.  411,  §  13,  any  citizen  of  the 
United  States  might  be  licensed.  In  the 
Michigan  case  the  learned  writer  of  the  opin- 
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ion  stated  that  a  woman  could  not  hold  tba 
office  of  clerk.  What  is  the  inference,  if  not 
that  it  was  his  opinion  that  she  might  per- 
form the  ministerial  duties  of  a  deputy,  tho 
office  being  one  that  permitted  of  a  deputy? 
It  does  not  follow  that  he  would  have  held 
that  she  could  succeed  the  clerk  under  the 
statute  in  case  of  his  death.  So  in  the  Mas- 
sachusetts case  we  should  not  be  asked  to 
hold  that  the  determination  concerning  the 
common  law  was  any  the  less  authoritative 
because  we  might  disagree  with  the  court  as 
to  the  character  of  the  office  of  attorney  at 
law.  That  case  excludes  the  offices  of  at- 
torney at  law  and  notary  public  from  the  list 
of  ministerial  offices  that  a  woman  may  hold. 
Others  do  not  Thus,  the  case  of  United 
States  V.  Biaiby,  9  Fed.  Rep.  78,  holds  the  of- 
fice of  notary  purely  ministerial.  In  shorty 
all  of  these  cases  agree  that  a  woman  could 
not  hold  other  than  ministerial  offices,  but 
they  differ  as  to  what  are  the  ministerial  of- 
fices that  they  may  hold. 

I  do  not  forget  that  there  are  other  cases 
which  are  said  to  go  the  full  length  contend- 
ed for  in  this  case, — ^notably,  the  Kansas  and 
Missouri  cases  cited.  State  em  rel.  Crow  v. 
Hostetter,  137  Mo.  636, 39  S.  W.  270;  Wngkt 
V.  Noell,  16  Kan.  601.  The  Missouri  case  is 
distinguishable  from  the  case  before  us  and 
the  Kansas  ease.  The  Constitution  of  Mis- 
souri was  adopted  in  1875.  That  instru- 
ment prescribed  the  qualifications  of  some  of- 
ficers; e.  g.,  the  governor,  lieutenant  gover- 
nor, secretary  of  state,  auditor,  treasurer,  at- 
torney general,  and  superintendent  of 
schools,  and  members  of  the  general  assem- 
bly, were  required  to  be  male  citizens.  Cir- 
cuit judges  were  required  to  be  qualified 
voters  who  were  male  citizens.  It  was  fur- 
ther provided  that  "no  person  shall  be  elect- 
ed or  appointed  to  anj^  office  in  this  state, 
civil  or  military,  who  is  not  a  citizen  of  the 
United  States,  and  who  shall  not  have  re- 
sided in  this  state  one  year  next  preceding 
his  election  or  appointment."  Const,  art.  8, 
S  12.  According  to  this  respondent's  conten- 
tion, this  last  provision,  which  was  a  new 
enactment  in  the  organic  law  of  Missouri, 
had  the  effect  of  removing  the  disability  of 
women  to  such  offices,  but  the  Missouri  court 
did  not  so  hold.  What  it  said  was  that  "the 
Constitution,  we  think,  remits  to  the  legisla- 
ture the  subject  of  proper  qualifications  to  bt 
possessed  by  the  holders  of  such  an  office  as 
is  here  in  question."  At  the  time  this  Con- 
stitution was  adopted  there  was,  and  for 
many  years  had  been,  in  force  a  statute  nro- 
viding  that  "no  person  shall  be  appointed  or 
elect^  clerk  of  any  oourt,  unless  he  be  a  free 
white  male  citizen  of  tiie  United  States, 
above  the  age  of  twenty-one  years,  and  shall 
have  resided  within  the  state  one  whole  year, 
and  within  the  county  for  which  he  is  elect- 
ed, three  months,  before  the  election;  and 
every  clerk  shall,  after  his  election,  reside  in 
the  county  for  which  he  is  clerk."  Rev. 
Stat.  1855,  p.  336,  S  10.  In  1879,  four  years 
after  the  adoption  of  the  Constitution,  the 
legislature  amended  this  law  by  dropping 
the  words  "free  white  male."  Commenting 
upon  this,  the  court  said :     "The  dropping  <» 
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the  word  'm&Ie,'  in  deecribinff  the  qualifica- 
tions for  such  offices,  has  vuue  as  a  guide 
to  the  l^slative  purpose  in  enacting  the 
present  law  on  this  subject.  Can  there  be 
any  doubt  as  to  the  intended  effect  of  such 
a  change  of  the  statute  on  the  particular 
question  before  us  T  "The  office  of  clerk  of  a 
court  is  a  ministerial  office.  It  admits  of  the 
use  of  a  deputy,  and  its  duties  are  certainly 
not  of  such  a  nature  as  to  be  incompatible  of 
discharge  by  a  woman.  In  view  of  the  con- 
dition of  the  positive  law  of  Missouri  above 
described,  we  do  not  consider  it  necessary  to 
enter  into  a  discussion  of  the  eligibility  of 
women  to  office  at  the  common  Taw  or  in 
other  states  of  the  Union."  It  is  apparent, 
therefore,  that  tiiis  case,  like  the  Connecticut 
case,  goes  no  further  than  to  construe  a  stat- 
ute, and  does  not  reach  the  question  before 
us. 

The  principle  of  the  Kansas  ease  admits 
of  no  middle  ground,  and  establishes 
woman's  right  to  the  highest  executive  and 
judicial  office,  and  to  govern  a  state  where 
she  cannot  vote.  It  seems  on  all  fours  with 
our  own,  and  is  entitled  to  great  weight, 
from  the  eminence  of  the  writer  of  the  opin- 
ion. It  appears  to  be  based  largely  upon  the 
proposition  that,  as  the  Constitution  re- 
quired legislative  officers  to  be  electors, 
there  was  an  implication  from  the  failure  to 
prescribe  the  qualifications  of  other  officers 
that  all  persons  were  eligible.  The  court 
distinguished  the  case  from  that  of  an  alien, 
from  which  we  infer  that  it  was  of  the  opin- 
ion that  an  alien  was  ineligible.  It  did  not 
indicate  what  it  would  say  were  the  claim- 
ant an  infant  citizen.  We  can  hardly  sup- 
pose that  it  would  hold  an  infant  eligible  to 
the  higher  executive  and  judicial  offices,  or 
that  any  other  than  a  lawyer  could  hold  the 
latter,  yet  the  Constitution  has  not  preclud- 
ed either,  under  the  interpretation  fiven. 
It  may  be  said  that  a  distinction  mi^t  be 
made  between  the  incapacity  of  minors,  as 
was  done  in  the  case  of  aliens.  No  doubt 
there  might  be.  As  already  said,  a  distinc- 
tion was  made  as  to  aliens,  and  it  may  be 
said  that  the  law  looks  upon  a  minor  as  men- 
tally incompetent,  as  it  does  upon  an  idiot 
or  lunatic,  while  this  is  not  true  of  women. 
The  incompetency  in  each  case  is  a  legal  and 
necessarily  an  arbitrary  one.  Adult  aliens 
and  women  and  many  minors  are  mentally 
competent,  yet  this  does  not  make  them  le- 
gally so.  It  is  an  arbitrary  rule  of  law  in 
each  case  which  denies  the  privilege,  and 
these  rules  of  law  all  antedate  and  survive 
the  adoption  of  the  Constitution.  Their 
survival  cannot  be  said  to  depend  upon  the 
character  of  the  legal  disability.  The  re- 
quirement that  members  of  the  legislature 
should  be  electors  had  the  effect  of  prevent- 
ing any  legislative  change  of  the  law  in  that 
respect,  and  was  a  necessary  provision  to  ac- 
complish it.  The  absence  of  any  provision 
in  relation  to  other  officers  leaves  tne  requi- 
sites within  legislative  control,  and  the  omis- 
sion was  probably  intended  to  have  that  ef- 
fect. This  sufficiently  accounts  for  the  omis- 
sion, without  concluding  that  it  was  de- 
signed to  make  everyone  eligible  to  all  ex- 
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cept  the  legislative  offices,  without  legislative 
intervention. 

Again,  it  may  be  said  that  the  reason  for 
the  common-law  rule  no  longer  exists,  and 
that  the  rule  should  fall  witn  the  reason  for 
it;  that  Michigan  by  legislation  has  in  re- 
cent years  recognized  the  capacity  of  women 
to  do  many  things  that  she  was  not  permit- 
ted to  do  at  common  law,  one  of  which  is  co 
hold  the  position  of  attorney  at  law,  and 
therefore  there  is  no  longer  any  reason  for 
denying  her  eligibility  to  any  office,  and  con- 
sequently there  is  no  law  prohibiting  it. 
This,  in  short,  amounts  to  saying  that,  when 
the  legislature  made  a  change  in  the  status 
of  woman  by  making  her  eligible  to  one  of- 
fice, it  removed  all  of  her  political  disabili- 
ties, except  that  relating  to  the  ballot,  which 
was  beyond  legislative  power.  If  this  is  so, 
why  did  it  not  have  the  effect  of  removing 
all  other  disabilities  T  Why  is  she  not  now 
free  to  contract,  and  sign  not^  with  others 
as-  surety?  Why  is  she  not  drawn  as  juror 
and  talesman  in  our  courts  of  justice?  It 
must  be  remembered  that  the  proposition  is 
not  that  the  legislature  might  make  all  of 
these  changes  by  proper  enactment,  which  I 
do  not  question,  but  that  by  the  simple  enact- 
ment that  she  may  be  permitted  to  practice 
law  and  to  hold  school  offices  all  disabili- 
ties were  at  once  removed.  It  is  hardly  sup- 
posable  that  the  legislature  so  understood  it, 
or  that  it  was  designed  even  to  make  her  eli- 
gible to  any  offices  except  those  mentioned. 
Had  the  title  to  the  act  been  "to  make 
women  eligible  to  the  position  of  prosecuting 
attorney,"  it  would  hardly  have  supported  a 
provision  in  the  act  itself  making  her  elinble 
to  the  office  of  prosecuting  attorney  and  all 
other  offices,  because  the  object  of  the  act 
would  not  have  been  expressed  in  the  title. 
Yet  exactly  this,  if  not  a  great  deal  more, 
has  been  accomplished,  if  we  are  to  hold  that 
the  reason  of  woman's  disability  has  failed 
through  the  recognition  of  her  ability  to  dis- 
charge the  duties  of  one  office,  and  that  all 
of  her  disabilities  have  been  removed  with 
the  reason.  I  do  not  mean  to  be  understood 
as  admitting  that  laws  fall  with  the  reason 
upon  which  they  are  based.  It  is  sometimes 
said  that  "he  who  knoweth  not  the  reason 
of  the  law  knoweth  not  the  law,"  but  it  does 
not  follow  that  courts  may  disregard  a  law 
when  the  reason  for  the  rule  is  not  apparent 
or  is  disapproved.  It  is  the  province  of  the 
legislature  to  apply  the  remedv  in  such  cases. 

Other  states  are  mentioned  where,  under 
statutes  or  decisions,  a  somewhat  different 
view  from  that  entertained  by  me  is  taken, 
and  it  must  be  admitted  that  there  is  some 
conflict  in  the  authorities;  but  I  think  the 
weight  of  authority,  and  the  logic  of  the 
case,  support  me  in  the  conclusion  that  the 
privilege  of  holding  general  public  office  has 
not  been  acquired  by  woman,  and  that  only 
a  constitutional  provision  or  an  act  of  the 
legislature  can  give  it  to  her. 

It  remains  to  inquire  whether  the  office  of 
prosecuting  attorney  is  such  a  ministerial 
office  as  to  render  a  woman  eligible.  That, 
I  think,  is  settled  by  one  of  our  o\m  deci- 
sions,— ^the    case   of    Engle  v.  Chipman,  51 
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Mich.  624,  16  N.  W.  886.  It  was  there  held 
that  a  prosecuting  attorney  could  not  dele- 
gate his  powers;  that  he  was  vested  with  a 
Ssrsonal  discretion  as  a  minister  of  justice, 
e  might  perhaps  employ  assistants  when 
authorized  by  law,  but  could  not  delegate  his 
official  discretion.  It  seems  clear  that  thU 
judicial  discretion  takes  the  office  out  of  the 
class  recognized  by  the  common  law,  and 
the  cases,  both  English  and  American,  as 
within  the  right  of  woman  to  hold. 

We  have  attempted  to  discuss  this  from  a 
purely  legal  standpoint.  An  endeavor  has 
been  made  to  show  that  in  adhering  to  the 
doctrine  here  enunciated,  "courts  are  not 
putting  prohibitions  into  Constitutions, 
upon  some  supposed  understanding  of  the 
people  at  the  time  of  their  adoption."  They 
are  refusing  to  assert  the  implication  of  a 
repeal  of  laws  which  the  Constitution  ex- 
pressly says  shall  continue  in  force.  Taking 
that  view  of  the  question,  we  have  no  occa- 
sion to  discuss  the  progress  of  the  age,  or 
the  injustice  of  law  to  women.  As  we  have 
said,  the  legislative  branch  of  government 
is  the  proper  one  to  consider  the  advisabil- 
ity of  a  change.  I  concur  in  the  conclusion 
reached  by  Mr.  Justice  IionB. 

Ckrant,  Ch.  J.,  and  Montsomery,  J.,  con- 
curred. 

Moore,  J.,  dissenting: 

I  do  not  reach  the  same  conclusion  in  this 
case  as  Mr.  Justice  Long.  It  is  doubtless 
true  the  authorities  cited  by  him  tend  to  sus- 
tain the  conclusion  reached  by  him,  but  a 
careful  examination  of  them  shows  that  the 
question  involved  here  was  not  directly  in- 
volved in  the  cases  cited,  while  reason,  as  it 
seems  to  me,  sustained  by  a  very  respectable 
weight  of  authority,  reaches  a  conclusion 
more  in  keeping  with  the  trend  of  modern 
thought.  The  citation  made  from  Cushing 
is  taken  from  a  chapter  headed  "Legislative 
Assemblies,"  and  the  learned  author  is  dis- 
cussing only  the  question  of  who  may  be 
elected  as  members  of  legislative  assemblies. 
As  we  shall  see  later,  in  this  state  that  ques- 
tion is  settled  by  a  constitutional  provision 
that  the  members  of  the  le^slature  must  be 
electors.  Justice  Cooley,  in  his  Principles 
of  Constitutional  Law,  uses  the  language 
cited.  He  does  not  discuss  the  question  at 
all,  but  contents  himself  with  citingthe  case 
of  State  ex  rel.  Off  v.  Smith,  14  Wis.  497. 
A  reference  to  the  case  cited  shows  that  the 
only  question  was  whether  one  who  was  an 
alien  could  be  elected  to  the  office  of  sheriff, 
and  it  was  held  that  no  one  but  a  citizen 
could  be  elected  to  that  office,  and  that  the 
powers  and  functions  of  government  could  be 
exercised  only  through  the  agency  of  per- 
sons who  were  citizens  of  the  government. 
The  same  question  was  involved  in  State  ew 
rel,  Schuet  v.  Murray,  28  Wis.  96,  9  Am. 
Kep.  489,  but  in  the  latter  case  it  was  held 
that,  though  the  person  elected  was  an  alien 
when  the  election  was  held,  as  he  was  nat- 
uralized before  his  term  of  office  began  the 
election  was  not  void,  and  he  could  hold  the 
office.    These  cases  should  be  regarded  as  au- 
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thority  only  upon  the  question  which  is  de- 
cided, especially  in  view  of  the  fact  that  the 
same  court  held  in  Re  Ooadell,  39  Wis.  232, 
20  Am.  Rep.  42,  that  women  could  not  be 
admitted  to  the  bar  of  that  court,  while  in 
the  case  of  Re  Leach,  134  Ind.  667,  34  N.  E. 
641,  it  is  said:  "If  the  right  [to  be  admit- 
ted to  practice  law]  is  not  denied  by  the  Con- 
stitution and  laws  of  the  state,  we  should 
next  inquire  if  it  is  deni^  by  that  part  of 
the  common  law  made  by  the  Constitution 
a  part  of  the  law  of  the  state.  We  have 
searched  in  vain  for  any  expression  from  the 
common  law  excluding  women  from  the  pro- 
fession of  the  law."  We  shall  see  later  that 
the  practice  in  this  state  has  been  in  unison 
with  the  Indiana  case.  In  Wilson  v.  Newton, 
87  Mich.  496,  49  N.  W.  869,  the  only  question 
involved  was  whether  a  woman  could  be  ap- 
pointed deputy  county  clerk.  It  was  not 
necessary  to  the  decision  of  that  question 
that  the  court  should  express  its  opinion  of 
another  question  which  was  not  before  it, 
and  that  portion  of  the  opinion  may  be  re- 
garded as  dictum.  The  court  unanimously 
held  that  women  were  not  disqualified  from 
holding  the  office  of  deputy  county  clerk. 
Inasmuch  as  the  deputy  county  clerk  in  the 
absence  of  the  clerk  may  act  for  and  in  his 
place,  we  do  not  think  it  can  be  assumed  what 
the  court  would  have  decided  if  the  other 
question  had  been  before  it.  In  Robinson's 
Case,  131  Mass.  376,  41  Am.  Rep.  239,  the 
question  was  whether  an  unmarried  woman 
was  entitled  to  be  examined  for  admission  as 
an  attorney  at  law,  and  the  question  was 
answered  in  the  negative.  This  court  held 
later  that  a  woman  could  not  be  appointed 
to  the  office  of  notary  public.  Women  as  No- 
taries Public  {Opinion  of  the  Justices)  150 
Mass.  586,  6  L.  R.  A.  842,  23  N.  £.  850.  Both 
of  the  Massachusetts  cases  are  contrary  to 
the  well-settled  practice  in  this  state,  as  will 
appear  later,  as  well  as  the  holding  in  many 
other  states. 

The  disqualification  imposed  upon  women 
at  the  common  law  was  incident  to  the  pre- 
vailing order  of  society,  whose  theory  it  was 
that  the  functions  of  womanhood  were  limit- 
ed to  the  domestic  sphere,  and  that  she  could 
have  no  legal  existence  apart  from  her  hus- 
band. She  could  not  engage  in  business  on 
her  own  account,  nor  make  a  binding  con- 
tract without  his  consent.  Her  time  and  her 
earnings  belonged  to  him,  and  it  was  said, 
because  of  the  delicacy  of  her  nature,  she 
was  unfitted  for  the  activities  pursued  by 
men.  Under  the  common  law  an  unmarried 
woman  had  no  redress  for  wrongs  agrainst 
her  purity.  She  could  be  slandered  without 
a  right  to  bring  an  action  for  slander.  Upon 
marriage  her  person  as  well  as  her  property 
was  given  over  to  her  husband.  He  might 
beat  her,  and  she  could  not  complain.  She 
was  the  victim  of  his  will,  and  had  such 
rights  only  as  he  chose  to  give  her.  Under 
the  chapter  headed  *T«gislative  Assemblies," 
Cushing,  Law  &  Practice  of  Legislative  As- 
semblies, p.  24,  it  is  said:  "The  same  de- 
scriptions of  persons,  namely,  minors,  idiots 
and  lunatics,  women,  and  aliens,  who  have 
already  been  mentioned  as  excluded  from  thA 
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right  of  suffrage  by  the  ooxnmon  political 
law,  are  also  prohibited,  and  for  the  same 
reasons,  from  being  elected  to  any  politieal 
office  whatever.  Such  persons  consequently 
cannot  be  members  of  a  legislative  assem- 
bly." The  reasons  assigned  for  these  dis- 
qualifications are,  in  the  case  of  infants,  the 
same  general  ground  on  which  they  are  pro- 
hibited from  doing  any  other  legal  act,  name- 
ly, their  presumed  want  of  capacity.  When 
they  attain  their  majority  tne  incapacity 
ceases  and  the  disqualification  ends.  Idiots 
and  lunatics  are  also  excluded  for  the  same 
reason, — want  of  capacity.  As  to  the  for- 
mer the  disability  is  perpetual,  because  the 
want  of  capacity  is  perpetual.  As  to  luna- 
tics, the  disqualification  ceases  during  lucid 
intervals.  Aliens  are  disqualified  because 
they  are  not  supposed  to  have  knowledge  of 
onr  institutions.  But  when  they  become 
naturalized  the  disqualification  ends.  But 
it  is  now  said  that  though  woman  is  no 
longer  disqualified,  for  want  of  intelligence 
or  ability,  to  make  contracts  or  to  intelli- 
gently perform  all  the  duties  of  citizenship, 
they,  "being  destined  by  the  law  of  their  sex 
for  a  state  of  existence  purely  domestic,  are 
therefore  incapable  of  deciding  upon  those 
interests  which  are  involved  in  questions  of 
politicsal  suffrage"  (.Gushing,  Law  &  Practice 
of  Legislative  Assemblies,  p.  15) ;  and  so  she 
is  to  continue  to  be  classed  with  children, 
idiots,  lunatics,  and  aliens.  As  the  reason 
stated  is  so  contrary  to  what  we  see  daily  in 
our  contact  with  pure,  refined,  intelligent, 
and  capable  womanhood,  the  rule  of  the  dis- 

aualification  ought  to  pass  with  the  reason  of 
iie  rule,  unless  the  law  is  so  firmly  estab- 
Kshed  that  it  remains  for  the  people  to  act 
by  an  expression  of  their  will  in  the  written 
organic  law.  As  we  shall  see  later,  they 
have  so  expressed  themselves  upon  the  ques- 
tion of  suffrage,  but,  as  I  shall  endeavor  to 
show,  they  have  not  precluded  woman  from 
holding  certain  of  the  offices  at  their  bestow- 
al. 

In  writing  of  the  common  law,  Justice 
Cooley,  in  his  Constitutional  Limitations  (p. 
33),  says:  ''Many  of  its  features  were  ex- 
ceedingly harsh  and  repulsive,  and  gave  un- 
mistakable proofs  that  they  had  their  origin 
in  times  of  profound  ignorance,  superstition, 
and  barbarism.  The  feudal  system,  which 
was  essentially  a  system  of  violence,  disor- 
der, and  rapine,  gave  birth  to  many  of  the 
maxims  of  the  common  law;  and  some  of 
these,  long  after  that  system  had  passed 
away,  may  still  be  traced  in  our  law,  espe- 
cially in  the  rules  which  govern  the  acquisi- 
tion, control,  and  enjoyment  of  real  estate. 
The  Criminal  Code  was  also  marked  by  cruel 
and  absurd  features,  some  of  which  have 
clung  to  it  with  wonderful  tenacity,  even 
after  the  most  stupid  could  perceive  their 
inconsistency  with  justice  and  civilization." 
With  all  its  harshness  towards  woman,  it  is 
doubtful  if  the  common  law  ever  went  to  the 
extent  of  saying  that  when  an  office,  the  du- 
ties of  which  she  was  fitted  to  perform,  was 
offered  to  a  woman,  she  could  not  hold  it, 
simply  because  she  was  a  woman.  England 
has  had  many  rulers  who  were  women.  All 
47  L.  R.  A. 


history  does  not  record  a  more  brilliant  reign 
of  any  sovereign  than  the  intelligent  and  ca- 
pable Queen  Victoria.  Women  have  held  al- 
most all  the  offices  of  the  Kingdom.  3 
Campbell,  Chief  Justices,  108.  Anne,  coun- 
tess of  Pembroke,  held  the  office  of  sheriff  of 
Westmoreland,  and  exercised  the  duties 
thereof  in  person,  at  a  time  when  the  sher- 
iffs held  court  and  exercised  judicial  power. 
Co.  Litt  326;  8  Bacon,  Abr.  661;  41  Alb.  L. 
J.  244.  Eleanor  was  appointed  lord  keieper 
of  England,  and  performed  the  duties  of  lord 
chancellor  in  person.  She  sat  as  judge,  per- 
forming the  duties  of  lord  chancellor,  judi- 
cial as  well  as  ministerial,  for  nearly  a  year. 
1  Campbell,  Lives  Ld.  Ch.  134;  41  Alb.  I^ 
J.  244;  Schuchardt  T.  People  eo  rel,  HaU, 
39  Am.  Rep.  36,  note,  99  111.  601.  Woman 
was  allowed  to  be  the  keeper  of  a  castle. 
Lady  Russell's  Case,  Cro.  Jac  18.  So,  an 
overseer  of  the  poor  {King  v.  Stuhhs,  2  T.  R. 
395 ) ;  governor  of  a  workhouse  ( 2  Ld.  Raym. 
1014) ;  keeper  of  a  prison  {Lady  Braughton's 
Case,  3  Keb.  32,  151) ;  commissioner  of  sew- 
ers {Countess  of  Warwick's  Case,  Callis, 
•Sewers,  4th  ed.  *250) ;  and  marshal  of  a 
court  (41  Alb.  L.  J.  245).  Women  have 
been  appointed  to,  and  successfully  filled, 
the  positions  of  postmasters,  pension  agents, 
and  other  positions  under  the  Federal  gov- 
ernment, though  the  Constitution  and  stat- 
utes did  not  in  express  terms  authorize  her 
appointment  to  any  of  these  positions.  No 
one  has  suggested  that  because  of  the  com- 
mon law  she  was  disqualified.  The  validity 
of  these  appointments,  so  far  as  we  know, 
has  never  been  questioned.  In  some  of  the 
states  it  is  held  that  a  woman  cannot,  be- 
cause of  the  common-law  disability,  hold  any 
office, — ^not  even  the  office  of  notary  public, 
— unless  the  right  to  do  so  is  expressly  con- 
ferred upon  her.  State  ea  rel,  Peters  v.  Do- 
i>idson,  92  Tenn.  631,  20  L.  R.  A.  311,  22  S. 
W.  203 ;  Women  as  "Notaries  Public  { Opinion 
of  the  Justices)  150  Mass.  586,  6  L.  R.  A. 
842,  23  N.  E.  850.  In  this  state  the  governor 
is  not  authorized  in  express  terms  to  appoint 
women  to  the  office  of  notary  public,  though 
the  right  to  do  so  was  given  by  implication 
in  1887;  and  yet  it  is  a  matter  of  common 
knowledge  that  for  years  prior  to  1887  many 
of  them  were  appointed  notaries  public,  and 
discharged  the  duties  of  that  office,  without 
their  right  to  do  so  having  been  questioned. 
See  United  States  v.  Bixby,  10  Biss.  520,  9 
Fed.  Rep.  78.  The  office  of  school  inspector 
is  named  in  the  Constitution,  and  though 
for  that  reason,  as  she  is  not  an  elector,  it 
has  been  held  that  in  townships  women  can- 
not vote  for  the  candidate  for  that  office 
{Belles  V.  Burr,  76  Mich.  1,  4  L.  R.  A.  734, 
43  N.  W.  24),  the  office  itself  has  been  held 
by  women  without  question  for  years.  She 
has  also  held  the  office  of  school  examiner 
and  school  commissioner,  while  in  many 
counties  of  the  state  there  are  women  deputy 
county  clerks  and  deputy  registers  of  deeds. 
Prior  to  1895  in  this  state  the  sex  of  the  per- 
sons who  might  be  admitted  to  practise  law 
was  not  referred  to  in  the  statute  which  pro- 
vided for  the  admission  of  persons  to  prac- 
tise law,  but  long  prior  to  that  time  women 
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were  admitted  to  the  practice  of  the  law, 
through  having  obtained  the  requisite  degree 
from  the  Michigan  University,  and  also  upon 
examination  in  open  court. 

Up  to  this  point  the  discussion  does  not 
directly  determine  the  question  involved  in 
this  case,  to  wit,  May  the  people  elect  to  a 
constitutional  office  one  who  possesses  all  the 
requisite  qualifications  ( when  no  qualifica- 
tions for  the  office  named  are  mentioned 
either  in  the  Constitution  or  the  statutes), 
except  that  she  is  a  woman?  To  dispose  of 
this  question,  it  becomes  necessary  to  inquire 
what  limitations  the  people  have  imposed 
upon  themselves  by  the  adoption  of  a  writ- 
ten Constitution.  In  discussing  the  forma- 
tion and  amendment  of  state  Constitutions, 
Justice  Cooley  makes  use  of  this  language 
(Cooley,  Const.  Lim.  48) :  "Many  other 
things  are  commonly  found  in  these  charters 
of  government;  but  since,  while  they  con- 
tinue in  force,  they  are  to  remain  absolute 
and  unchangeable  rules  of  action  and  deci- 
sion, it  is  obvious  that  they  should  not  be 
made  to  embrace  within  their  iron  grasp 
those  subjects  in  regard  to  which  the  policy 
or  interest  of  the  state  or  of  its  people  may 
vary  from  time  to  time,  and  which  are  there- 
fore more  properly  left  to  the  control  of  the 
legislature,  which  can  more  easily  and  speed- 
ily make  the  required  changes.  In  consid- 
ering state  Constitutions,  we  must  not  com- 
mit the  mistake  of  supposinc  that,  because 
individual  rights  are  guarded  and  protected 
by  them,  they  must  also  be  considered  as 
owing  their  origin  to  them.  These  instru- 
ments measure  the  powers  of  the  rulers,  but 
they  do  not  measure  the  rights  of  the  gov- 
erned. What  is  a  Constitution,  and  what 
are  its  objects?  It  is  easier  to  tell  what  it 
is  not  than  what  it  is.  It  is  not  the  begin- 
ning of  a  community,  nor  the  origin  of  pri- 
vate rights.  It  is  not  the  fountain  of  law, 
nor  the  incipient  state  of  government.  It  is 
not  the  cause,  but  consequence,  of  personal 
and  political  freedom.  It  grants  no  rights  to 
the  people,  but  is  the  creature  of  their  power, 
the  instrument  of  their  convenience.  De- 
signed for  their  protection  in  the  enjoyment 
of  the  rights  and  powers  which  they  pos- 
sessed before  the  Constitution  was  made,  it 
is  but  the  framework  of  the  political  gov- 
ernment, and  necessarily  based  upon  the  pre- 
existing condition  of  laws,  rights,  habits,  and 
modes  of  thought.  There  is  nothing  primi- 
tive in  it.  It  is  all  derived  from  a  known 
source.  It  presupposes  an  organized  so- 
ciety, law,  order,  property,  personal  free- 
dom, a  love  of  political  liberty,  and  enough 
of  cultivated  intelligence  to  know  how  to 
guard  it  against  the  encroachments  of  tyr- 
anny. A  written  constitution  is  in  every  in- 
stance a  limitation  upon  the  powers  of  gov- 
ernment in  the  hands  of  agents;  for  there 
never  was  a  written  republican  constitution 
which  delegated  to  functionaries  all  the  lat- 
ent powers  which  lie  dormant  in  every  na- 
tion, and  are  boundless  in  extent  and  inca- 
pable of  definition."  Another  very  able 
writer  says:  "This,  then,  is  the  office  of  a 
written  constitution:  To  delegate  to  vari- 
ous public  functionaries  such  of  the  powers 
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of  government  as  the  people  do  not  intend  to 
exercise  for  themselves;  to  classify  these 
powers  according  to  their  nature,  and  to 
commit  them  to  separate  agents;  to  provide 
for  the  choice  of  these  agents  by  the  people ; 
to  ascertain,  limit,  and  define  the  extent  of 
the  authority  thus  delegated;  and  to  reserve 
to  the  people  their  sovereignty  over  all 
things  not  expressly  committ^  to  their  rep- 
resentatives.'^ Hulbert,  Human  Rights; 
Cooley,  Const.  Lim.  48,  note. 

The  people  of  this  commonwealth,  in  fram- 
ing and  adopting  their  Constitution  (art.  7, 
S  1 ) ,  provided  t£it  male  persons  over  the  ag8 
of  twenty-one  years,  possessing  the  other 
qualifications  mentioned,  should  be  electors; 
thereby  establishing  what  the  qualification 
of  an  elector  should  be.  The  Constitution  is 
silent  as  to  what  the  qualifications  shall  be 
of  some  of  the  officers,  provision  for  whose 
election  is  made  in  the  Constitution,  while  it 
provides  what  the  qualifications  of  certain 
other  officers  should  be.  Applying  the  rea- 
sonable rule  of  construction  to  this  situation, 
does  it  not  clearly  appear  that,  where  the 
people  have  not  put  into  the  Constitution 
the  qualifications  required  to  make  one  eligi- 
ble to  a  given  office,  they  have  reserved  the 
right  to  the  people,  speaking  through  those 
whom  they  have  designated  as  electors,  to 
elect  those  persons  whom  they  will,  subject 
only  to  the  rule  that  the  person  so  elected 
shall  be  competent  to  discharge  the  duties  of 
the  office?  '  The  Constitution  provides  that 
senators  and  representatives  in  the  state  leg- 
islature must  be  electors  (art.  4,  S  5),  and 
that  the  governor  and  lieutenant  governor 
must  be  citizens  (art.  6,  I  2).  Township  of- 
ficers, including  school  inspectors,  are  named 
in  the  Constitution  (art.  11,  S  !)•  Prior  to 
1879  the  statute  provided  in  relation  to 
township  officers  that  "no  person  except  an 
elector  as  aforesaid  shall  be  eligible  to  any 
elective  office  contemplated  in  this  chapter." 
Eev.  Stat.  1846,  p.  05,  §  103.  Neither  the 
Constitution  nor  the  statute  requires  that 
the  person  elected  prosecuting  attorney 
shall  be  an  elector.  Daniel  Q^>dwin  was 
elected  judge  of  a  circuit  in  which  he  did  not 
reside.  It  was  claimed  that  because  of  his 
nonresidence  in  the  circuit  he  was  disquali- 
fied from  holding  the  office,  and  an  action 
was  brought  to  determine  his  right  to  exer- 
cise the  functions  of  circuit  judge.  In  de 
ciding  the  case,  Justice  Campbell,  among 
other  things,  said :  "The  words  of  the  Con 
stitution  not  expressly  requiring  residence, 
it  becomes  necessary  to  determine  whether 
such  a  requirement  is  to  be  drawn  from  the 
context,  or  from  any  recognized  principles  of 
law  or  usage.  .  .  .  Senators  and  repre- 
sentatives are  required  to  be  'qualified  elec- 
tors in  the  respective  counties  and  districts 
they  represent.  .  .  .  We  have  here,  then, 
proof  that  in  such  cases  as  were  doubtful  it 
was  deemed  necessary  to  declare  distinctly 
that  incumbents  should  be  residents.  There 
being  no  such  declaration  in  regard  to  cir- 
cuit judges,  we  must  find  the  restriction,  if 
it  exists,  in  the  necessary  incidents  of  the  of- 
fice, or  in  some  binding  usage."  It  was  held 
that  Judge  Goodwin  was  not  disqualified. 
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Pmtpie  em  rel.  JSoyee  y.  Cfoodwin,  22  Mich. 
496.  In  Barker  v.  People,  3  Cow.  703,  15 
Am.  Dec  322,  the*  following  language  is 
used:  ''Eligibility  to  public  trusU  it 
claimed  as  a  constitutional  right  which  can- 
not be  abridged  or  impaired.  The  Consti- 
tution establishes  and  defines  the  right  of 
suffrage,  and  gives  to  the  electors  and  to  va- 
riouB  authorities  the  power  to  confer  public 
trusts.  It  declares  that  ministers  of  re- 
ligion shall  be  ineligible  to  any  office;  it  pre- 
scribes in  respect  to  certain  offices  particular 
drcumatances,  without  which  a  person  is  not 
eligible  to  those  stations;  and  it  provides 
that  persons  holding  certain  offices  shall  hold 
no  other  public  trust.  Excepting  particu- 
lar exclusions  thus  established,  the  electors 
and  the  appointing  authorities  are,  by  the 
Constitution,  wholly  free  to  confer  public 
stations  upon  any  person  according  to  their 
pleasure.  The  Constitution  giving  the  right 
of  election  and  the  right  of  appointment, — 
these  rights  consisting  essentially  in  the 
freedom  of  choice,  an4  the  Constitution  also 
declaring  that  certain  persons  are  not  eligi- 
ble to  office,  it  follows  from  these  powers 
and  provisions  that  all  other  persons  are  eli- 
gible. Eligibility  to  office  is  not  declared  as 
a  right  or  principle  by  any  express  terms  of 
the  Constitution,  but  it  results  as  a  just  de- 
duction from  the  express  powers  and  provi- 
sions of  the  system.  The  basis  of  the  prin- 
ciple is  the  absolute  liberty  of  the  electors 
and  the  appointing  authorities  to  choose 
and  to  appohit  any  person  who  is  not  made 
ineligible  by  the  Constitution.  Eligibility 
to  office  therefore  belongs  not  exclusively  or 
especially  to  electors  enjoying  the  right  of 
suffrage.  It  belongs  equally  to  all  persons 
whomsoever,  not  excluded  by  the  Constitu- 
tion." In  Oummings  v.  Missouri,  4  Wall. 
277,  18  L.  ed.  366,  it  is  said:  ''The  theory 
upon  which  our  political  institutions  rest  is 
that  all  men  have  certain  inalienable  rights ; 
that  among  these  are  life,  liberty,  and  the 
pursuit  of  happiness;  and  that  in  the  pur- 
suit of  happiness  all  avocations,  all  honors, 
all  positions,  are  alike  open  to  everyone;  and 
that  in  the  protection  of  these  rights  all  are 
equal  before  the  law."  In  Re  Leaoh,  134 
Ind.  671,  21  L.  R.  A.  701,  34  N.  E.  642,  it  is 
said:  ''We  are  not  to  forget  that  all  stat- 
utes are  to  be  construed  as  far  as  possible  in 
favor  of  equality  of  rights.  All  restrictions 
upon  human  liberty,  all  claims  for  special 
privileges,  are  to  be  regarded  as  having  the 
presumption  of  law  against  them,  and  as 
standing  upon  their  defense,  and  can  be  sus- 
tained, if  at  all  by  valid  legislation,  only  by 
the  clear  expression  or  dear  implication  of 
the  law." 

It  is  urged  that  at  the  time  the  Constitu- 
tion  of  the  state  was  adopted  no  one  sup- 
posed woman  would  want  to  hold  an  office, 
and  the  constitutional  provision  must  be  con- 
strued in  the  light  of  that  supposition.  A 
like  proposition  in  relation  to  tne  construc- 
tion to  be  given  to  a  statute  is  discussed 
In  Re  HaU,  60  Conn.  131,  47  Am.  Rep.  625. 
This  was  an  application  by  a  woman  to  be 
admitted  to  practice  law.  The  language  used 
by  the  court  is  also  pertinent  to  other  propo- 

47  L.  R.  A. 


sitions  involved  in  this  case.  It  is  as  fol- 
lows: "It  is  not  contended,  in  opposition  to 
the  application,  that  the  language  of  this 
statute  is  not  comprehensive  enrmgh  to  in- 
clude women,  but  the  claim  is  that  at  the 
time  it  was  passed  its  application  to  women 
was  not  thought  of,  while  the  fact  that 
women  have  never  been  admitted  as  attor- 
neys, either  by  the  English  courts  or  by  any 
of  the  courts  of  this  country,  ^ad  established 
a  common-law  disability,  which  could  be  re- 
moved only  by  a  statute  intended  to  have 
that  effect.  It  is  hardly  necessary  to  con- 
sider how  far  the  fact  that  women  have  never 
pursued  a  particular  profession  or  occupied 
a  particular  official  position,  to  the  pursuit 
or  occupancy  of  which  some  governmental 
license  or  authority  was  necessary,  consti- 
tutes a  common-law  disability  for  receiving 
such  license  or  authority,  because  here  the 
statute  is  ample  for  removing  that  disability 
if  we  can  construe  it  as  applying  to  women; 
so  that  we  come  back  to  the  question  whether 
we  are  by  construction  to  limit  the  applica- 
tion of  the  statute  to  men  alone,  by  reason 
of  the  fact  that  in  its  original  enactment  its 
application  to  women  was  not  intended  by 
the  legislators  that  enacted  it.  And  upon 
this  point  we  remark,  in  the  first  place,  that 
an  inquiry  of  this  sort  involves  very  serious 
difficulties.  No  one  would  doubt  that  a  stat- 
ute passed  at  this  time  in  the  same  words 
would  be  sufficient  to  authorize  the  admis- 
sion of  women  to  the  bar,  because  it  is  now 
a  common  fact,  and  presumably  in  the  minds 
of  legislators,  that  women  in  different  parts 
of  the  country  are,  and  for  some  time  have 
been,  following  the  profession  of  law.  Bu^ 
if  we  hold  that  the  construction  of  the  stat- 
ute is  to  be  determined  by  the  admitted  fact 
that  its  application  to  women  was  not  in  the 
minds  of  the  legislators  when  it  was  passed, 
where  shall  we  draw  the  line?  All  progress 
in  social  matters  is  gradual.  We  pass  al- 
most imperceptibly  from  a  state  of  public 
opinion  uiat  utterly  condemns  some  course  of 
action  to  one  that  strongly  approves  it.  At 
what  point  in  the  history  of  this  change  shall 
we  regard  a  statute,  the  construction  of 
which  is  to  be  affected  by  it,  as  passed  in 
contemplation  of  itt  When  the  statute  we 
are  now  considering  was  passed,  it  probably 
never  entered  the  mind  of  a  single  member 
of  the  legislature  that  black  men  would  ever 
be  seeking  for  admission  under  it.  Shall  we 
now  hold  that  it  cannot  apply  to  black  menT 
We  know  of  no  distinction  in  respect  to  this 
rule  between  the  case  of  a  statute  and  that 
of  a  oonstitutiomil  provision.  When  our 
state  Constitution  was  adopted  (1818),  it 
was  provided  in  it  that  every  elector  should 
be  'eligible  to  any  office  in  the  state,'  except 
where  otherwise  provided  in  the  Constitu- 
tion. It  is  dear  that  the  convention  that 
framed,  and  probably  all  the  people  who  vot- 
ed to  adopt,  the  Constitution,  had  no  idea 
that  black  men  would  ever  be  electors,  and 
contemplated  only  white  men  as  within  any 
possible  application  of  the  provision,  for  the 
same  Constitution  provided  that  only  white 
men  should  be  electors.  But,  now  that  black 
men  are  made  electors,  will  it  do  to  say  that 
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they  are  not  entitled  to  the  full  rights  of 
electors  in  respect  to  holding  office  because 
an  application  of  the  provision  to  them  was 
never  thought  of  when  it  was  adopted? 
Events  that  gave  rise  to  enactments  may  al- 
ways be  considered  in  construing  them.  This 
its  little  more  than  the  familiar  rule  that  in 
•construing  a  statute  we  always  inquire  what 
j>articular  mischief  it  was  designed  to  rem- 
•edy.  Thus,  the  Supreme  Court  of  the  Unit- 
•ed  States  has  held  that  in  construing  the  re- 
•oent  amendments  of  the  Federal  Constitu- 
tion, although  they  are  general  in  their 
terms,  it  is  to  be  considered  that  they  were 
passed  with  reference  to  the  exigencies  grow- 
ing out  of  the  emancipation  of  the  slaves,  and 
for  the  purpose  of  benefiting  the  blacks ;  cit- 
ing the  Slaughter-House  Oases,  16  Wall.  67, 
21  L.  ed.  405 ;  Strauder  y.  West  Virginia,  100 
U.  S.  306,  25  L.  ed.  665.  But  this  statute 
was  not  passed  for  the  purpose  of  benefiting 
men,  as  distinguished  from  women.  It  grew 
out  of  no  exigency  caused  by  the  relations 
of  the  sexes.  Its  object  was  wholly  to  se- 
cure the  orderly  trial  of  causes,  and  the  bet- 
ter administration  of  justice.  Indeed,  the 
preamble  to  the  first  statute  providing  for 
the  admission  of  attorneys  states  its  object 
to  be  'for  the  well  ordering  of  proceedings 
and  pleas  at  the  bar.'  .  .  .  We  are  not 
to  forget  that  all  statutes  are  to  be  con- 
strued, as  far  as  possible,  in  favor  of  equal- 
ity of  rights.  All  restrictions  upon  human 
liberty,  all  claims  for  special  privileges,  are 
to  be  regarded  as  having  the  presumption  of 
law  against  them,  and  as  standing  upon  their 
4efense,  and  can  be  sustained,  if  at  all  by 
valid  legislation,  only  by  the  clear  expres- 
sion or  clear  implication  of  the  law.  We 
have  some  noteworthy  illustrations  of  the 
recognition  of  women  as  eligible  or  appoint- 
able  to  office  under  statutes  of  which  the 
language  is  merely  general.  Thus,  women 
are  appointed  in  all  parts  of  the  country  as 
postmasters.  The  act  of  Congress  of  1826 
was  the  first  one  conferring  upon  the  post- 
master general  the  power  of  appointing  post- 
masters, and  it  has  remained  essentially  un- 
changed to  the  present  time.  The  language 
of  the  act  is  that  'the  postmaster  general 
shall  establish  postoffices  and  appoint  post- 
masters.' Here  women  are  not  included,  ex- 
cept in  the  general  term  'postmasters,'  a 
term  which  seems  to  imply  a  male  person; 
and  no  legislation  from  1825  down  to  the 
present  time  authorizes  the  appointment  of 
women,  nor  is  there  any  reference  in  terms 
to  women  until  the  revision  of  1874,  which 
recognizes  the  fact  that  women  had  already 
been  appointed,  in  providing  that  'the  bond 
of  any  married  woman  who  may  be  appoint- 
ed postmaster  shall  be  binding  on  her  and 
her  sureties.'  Some  of  the  higher  grades  of 
postmasters  are  appointed  by  the  President, 
subject  to  confirmation  by  the  Senate,  and 
such  appointments  and  confirmations  have 
repeatedly  been  made.  The  same  may  be 
said  of  pension  agents.  The  acts  of  Con- 
gress on  the  subject  have  simply  authorized 
''the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  to  appoint  all  pension 
agents,  who  shall  hold  their  offices  for  the 
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term  of  four  years,  and  shall  give  bond,'  etc 
At  the  last  session  of  Congress  a  married 
woman  in  Chicago  was  appointed,  for  a  third 
term,  pension  agent  for  the  state  of  Illinois, 
and  the  public  papers  stated  that  there  was 
not  a  single  vote  against  her  confirmation 
in  the  senate.  Public  opinion  is  everywhere 
approving  of  such  appointments.  They  pro- 
mote the  public  interest,  which  is  benefited 
by  every  legitimate  use  of  individual  ability, 
while  mere  justice,  which  is  of  interest  to 
all,  requires  that  all  have  the  fullest  oppor- 
tunity for  the  exercise  of  their  abilities. 
These  cases  are  the  more  noteworthy  as  be- 
ing cases  of  public  offices  to  which  the  in- 
cumbent is  appointed  for  a  term  of  years 
upon  a  compensation  provided  by  law,  and 
in  which  he  is  required  to  give  bond." 

A  case  which  is  in  point  is  that  of  State 
ex  rel.  Crow  v.  Hostetter,  137  Mo.  636,  38 
L.  R.  A.  208,  39  S.  W.  270.  The  office  of 
county  clerk  is  named  in  the  Constitution 
of  that  state.  The  Constitution  limits  the 
right  to  vote  to  males.  It  also  provides 
that  certain  officers  must  be  male  citizens, 
and  others  electors.  The  Constitution  was 
silent  as  to  the  qualifications  of  the  office 
of  county  clerk.  At  a  general  election  held 
in  1896,  Mrs.  Wheeler  was  elected  to  the 
office  of  county  clerk.  It  was  claimed  there, 
as  here,  "that,  in  the  absence  of  some  con- 
stitutional or  statutory  provisions  on  the 
subject,  a  woman  is  eligible  to  hold  a  pub- 
lic office."  Many  of  the  authorities  cited 
in  this  case  were  cited  in  that  case.  The 
court  held  that  Mrs.  Wheeler  was  not  dis- 
qualified, and  that  her  election  was  valid. 
In  Wright  v.  NoeU,  16  Kan.  601,  the  ques- 
tion involved  was  whether  a  woman  was  eli- 
gible to  the  office  of  county  superintendent 
of  public  instruction.  In  a  very  able  opin- 
ion by  Justice  Brewer,  it  is  said:  "Is  a 
woman  eligible  to  the  office  of  county  super- 
intendent? In  favor  of  it  is  the  fact  that 
the  Constitution  contains  no  express  dis- 
qualification of  her,  and  no  affirmative  state- 
ment of  the  qualifications  therefor;  leaving, 
as  is  claimed,  the  people  free  to  choose  whom- 
soever they  will.  Against  it  is  the  fact  that 
the  right  to  vote  is  limited  to  males,  imply- 
ing, as  is  said,  that  a  fortiori  the  right  to 
hold  office  is  likewise  so  restricted,  and  also 
the  fact  that  at  the  time  of  the  adoption 
of  the  Constitution  there  was  no  serious 
thought  of  woman's  holding  the  office,  so 
that  the  framers  thereof  could  not  have  in- 
tended by  that  instrument  to  authorize  it. 
As  between  these  two  lines  of  argument,  we 
yield  our  assent  to  the  former.  'All  political 
power  is  inherent  in  the  people,'  and  all  pow- 
ers not  delegated  by  the  Constitution  remain 
with  them.  These  truths,  which  lie  at  the 
foundation  of  all  republican  governments, 
are  distinctly  asserted  in  our  own  bill  of 
rights,  §§  2,  20.  By  the  Constitution  the 
people  have  granted  certain  powers,  and  to 
that  extent  have  restricted  and  limited  their 
own  action.  But  beyond  those  restrictions, 
and  except  as  to  matters  guarded  by  absolute 
justice  and  the  inherent  rights  of  the  indi- 
vidual, the  power  of  the  people  is  unlimited. 
There  is  clearly  no  question  of  absolute  jus- 
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tiee  or  individual  rights  involyed,  so  that 
we  must  look  alone  to  the  Constitution  to 
ascertain  what  restrictions  the  people  have 
placed  upon  their  power  of  choice  of  this 
officer.  These  restrictions  may  be  as  to  the 
persons  to  make  the  choice,  or  as  to  the  per- 
sona who  may  be  chosen.  Both  of  these  re- 
strictions were  presented  to  the  attention 
of  the  framers  of  the  Constitution  in  refer- 
ence to  the  various  offices  created  by  that 
instrument,  and  both  imposed  as  to  some 
offices.  Thus,  generally,  the  power  to  choose 
officers  was  committed  to  the  male  adults, — 
at  first  to  the  white  male  adults,  ijid  as 
to  some  officers  the  power  to  choose  was  still 
farther  restricted.  Thus,  as  to  some,  such 
as  district  judges,  locality  was  an  added 
restriction,  (^t.  3,  S  5.)  The  reporter 
and  clerk  of  this  court  are  chosen  by  the  jus- 
tices. (Art.  3,  9  4.)  The  state  printer  is 
chosen  by  the  legislature.  (Art.  16,  S  4,  as 
amended  in  1868.)  And  in  all  these  cases, 
where  the  people  have  restricted  their  power 
by  prescribing  the  qualifications  of  those  to 
noake  the  choice  of  officers,  they  cannot,  tiz- 
oept  by  an  amendment  of  the  same  instru- 
ment, add  to  or  take  from  those  restrictions. 
They  have  also  prescribed  certain  qualifica- 
tions for,  and  imposed  certain  restrictions  as 
to,  those  who  may  be  chosen.  Thus,  one  who 
gives  or  accepts  a  challenge  to  fight  a  duel, 
or  who  knowingly  carries  a  challenge,  is  in- 
eligible to  any  office.  (Art.  6,  S  5.)  Any 
one  who  bribes  an  elector  to  procure  his  elec- 
tion may  not  hold  the  office  to  which  he  was 
elected.  (Art.  6,  §  6.)  An  essential  to  the 
holding  of  a  judicial  office  is  residence  in  the 
county,  township,  or  district  for  which  the 
officer  was  elected.  (Art.  3,  S  H*)  To  be 
a  member  of  the  legislature,  one  must  be  at 
the  time  of  his  ele^ion  a  qualified  voter  of, 
and  resident  in,  the  county  or  district  for 
which  he  is  chosen.  (Art.  2,  §  4.)  Hence, 
by  this,  only  male  adults  can  be  elected  to 
the  legislature.  None  of  these  qualifications 
prescribed  by  the  Constitution  may  be  disre- 
garded. They  are  restrictions  self-imposed 
by  the  people  upon  their  otherwise  unlimited 
freedom  of  choice.  If  they  have,  as  to  cer- 
tain offices,  seen  fit  to  restrict  their  freedom 
of  choice  by  express  words,  is  it  not  a  fair 
inference  that  where  the  Constitution  is  si- 
lent they  intended  no  restriction?"  In  the 
discussion,  the  learned  justice  refers  to  the 
Wisconsin  cases  referred  to  in  the  opinion 
of  Justice  Long,  which  quote  approvingly 
from  the  Massachusetts  court,  and  says,  as 
we  have  before  attempted  to  show:  "The 
eases  and  questions  are  not  alike.  It  may 
well  be  said  that  the  idea  of  an  independent 
popular  government  implies  that  all  its  func- 
tions are  to  be^  exercised  by  citizens,  and  that 
it  needs  no  express  words  to  exclude  aliens, 
because  the  inclinations,  interests,  and  du- 
ties of  the  latter  are  presumptively  with  the 
nation  of  which  they  are  citizens,  and  an- 
tagonistic anywhere  else.  But  in  the  case 
at  bar  the  inclinations,  interests,  and  duties 
of  both  the  sexes  are  in  the  same  direction. 
Both  are  alike  citizens.  There  is  no  antago- 
nism. Whether  females  shall  vote  or  hold 
office  is  merely  a  question  of  internal  public 
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policy,  and  not  a  matter  affecting  the  life 
and  integrity  of  the  nation  or  its  relation 
with  other  states,  it  is  a  very  common 
thing  for  offices  to  be  filled  outside  of  the 
electoral  body."  The  justice  then  refers  to 
the  argument  that  at  the  time  of  the  adop- 
tion of  the  Constitution  there  was  no  serious 
thought  of  women  holding  the  office,  and 
therefore  the  framers  of  the  Constitution 
could  not  have  intended  they  should,  and  con- 
cludes that  such  a  doctrine  is  dangerous, 
"and  the  best  and  only  safe  rule  for  ascer- 
taining the  intention  of  the  makers  of  any 
written  law  is  to  abide  by  the  language  they 
have  used;  and  this  is  especially  true  of 
written  constitutions,  for  in  preparing  such 
instruments  it  is  but  reasonable  to  presume 
that  every  word  has  been  carefully  weighed, 
and  that  none  are  inserted  and  none  omit- 
ted without  a  design  for  so  doing."  It  was 
held  that  women  were  eligible  to  the  office, 
In  Von  Dom  v.  Mengedoht,  41  Neb.  635,  59 
N.  W.  800,  it  was  held  that  a  woman  might 
hold  the  office  of  notary  public;  the  holding 
being  contrary  to  that  of  the  Massachusetts 
couxiL  In  State  ea  rel.  Hahn  v.  Qortan,  33 
Minn.  345,  23  N.  W.  529,  it  was  held  that  a 
woman  might  be  elected  to  the  office  of  coun- 
ty superintendent  of  schools,  though  she 
could  not  vote  for  a  candidate  for  that  office. 
In  Re  Thomas,  16  Colo.  441,  13  L.  R.  A.  538, 
27  Pac.  707,  on  the  application  of  a  woman 
to  be  admitted  to  practice  law,  the  court  cites 
the  cases  from  Wisconsin  and  Massachusetts, 
and  declines  to  follow  them. 

The  statutes  of  this  state  confer  upon 
woman  the  right  to  practice  law.  She  may 
represent  her  client  in  the  most  important 
litigation  in  all  the  courts  of  the  state,  and 
no  one  can  dispute  her  Tight.  She  may  de- 
fend a  person  charged  with  murder.  Can 
she  not  prosecute  one  charged  with  the  lar- 
ceny of  a  whip?  To  say  she  cannot  seems 
illogical.  The  state,  by  granting  her  a  cer- 
tificate to  practice  law,  has  held  her  out  to 
all  individuals  as  a  person  competent  to  do 
so.  Individuals  may  employ  her,  and  the 
courts  must  recognize  her  employment.  If 
the  people  see  fit,  by  electing  her  to  an  office 
the  duties  of  which  almost  wholly  pertain 
to  the  practice  of  the  law,  to  employ  her  to 
represent  them  in  their  litigation,  why 
should  not  the  courts  recognize  the  employ- 
ment? I  confess  I  can  see  no  reason  why 
they  should  not.  It  is  conceded  tiiat,  as 
there  is  no  constitutional  inhibition  which 
would  bar  a  woman  from  holding  the  office, 
the  legislature  could  authorize  her  to  do  so. 
If  this  is  so,  have  not  the  legislature,  by  a 
fair  implication,  authorized  women  to  fill  the 
office  of  prosecuting  attorney?  We  have  al- 
ready seen  the  statutes  of  the  state  allow 
women  to  be  admitted  to  practice  law. 
Comp.  Laws  1897,  §  1121.  When  a  person 
is  admitted  to  practice,  that  person  is  "au- 
thorized to  practice  in  evei^  court  of  law  in 
this  state."  Id.  9  1127.  Does  this  sUtute 
put  any  limitation  upon  the  kind  of  cases 
the  person  so  admitted  may  try,  based  upon 
a  question  of  sex?  Does  it  say  the  lawyer 
may  represent  individuals,  but  cannot  rep- 
resent municipalities,  and  must  not  repre> 
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•ent  the  people  of  the  state  f  I  think  these 
questions  must  be  answered  in  the  negative. 
The  legislature  has  provided  that  woman 
may  practice  law,  and  avail  herself  of  the 
honor  and  profit  of  accepting  all  legitimate 
legal  business  which  is  offer^  her,  criminal 
as  well  as  civil.  By  so  doing  has  not  the 
legislature  said  she  may  have  the  people  of 
the  state  as  her  client,  if  they  see  fit  to  em- 
ploy her  T  It  is  not  necessary,  however,  to 
decide  the  case  by  an  affirmative  answer  to 
this  question.  I  think  I  have  shown  by  the 
great  weight  of  authority  that,  where  the 
Constitution  and  the  statutes  are  silent  as  to 
the  qualifications  for  a  given  office,  the  peo- 
ple may  elect  whom  they  will,  if  the  person 
so  elected  is  competent  to  discharge  tne  du- 
ties of  the  office.  The  duties  of  the  office  of 
prosecuting  attorney  are  prescribed  by  stat- 
ute. Those  duties  are  such  as  can,  in  the 
main,  be  performed  only  by  a  person  learned 
in  the  law.  None  of  them  are  of  such  a  char- 
acter as  to  preclude  one  from  their  perform- 
ance simplv  because  of  sex.  Mrs.  Abbott  is 
a  citizen  of  the  stote,  upward  of  twenty-one 
years  of  age.  She  is  a  graduate  of  the  law 
department  of  the  University  of  Michigan. 
She  is  duly  authorized  to  practice  law  in  all 
the  courU  of  this  state.  There  can  be  no 
question  in  the  minds  of  anyone  who  heard 
the  very  able  oral  argument  made  by  her  in 
this  case  about  the  entire  competency  of  Mrs. 
Abbott  to  discharge  the  duties  of  this  office. 
I  think  the  respondent  is  eligible  to  hold  the 
office,  and  that  the  information  in  the  na- 
ture of  a  quo  warranto  of  the  attorney  gen- 
eral should  be  dismissed. 
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tm  Tlie  rlfflit  of  a  telephone  eompany 
to  plaee  its  lines  in  the  streets  under 
Acte  1888,  p.  131,  I  4,  Is  not  subject  to  the 
consent  of  the  municipality,  but  the  sole  au- 
thority of  the  latter  is  the  proper  exercise  of 
the  police  power  to  protect  the  public  from 
unnecessary  obstructions,  Inconveniences,  and 
dangers,  snd  to  determine  where  and  In  what 
manner  the  OMopany  may  erect  its  poles  and 
stretch  its  wires,  so  as  to  accomplish  this  re- 
sult. 

NoTR. — As  to  right  to  place  telephone  poles 
In  a  street,  see  Msrshfleld  v.  Wisconsin  Teleph. 
Co.  (Wis.)  44  L.  R.  A.  565. 

As  to  police  power  over  telegra{>h  and  tele- 
phone lines,  see  American  Rapid  Teleg.  Co.  v. 
Hess  (N.  Y.)  18  L.  R.   A.  454,  and  note. 

As  to  telegraph  or  telephone  poles  as  sn  addi- 
tional burden  on  street,  see  People  v.  Baton 
(Mich.)  24  L.  R  A.  721,  and  note. 

For  municipal  regulation  of  poles  snd  wires 
as  a  nuisance,  see  note  to  State  v.  New  Orleans 
City  &  L.  B.  Co.  (La.)  80  L.  R.  A.  on  page  610. 

For  burden  by  state  authorities  on  interstate 
telephone  and  telegraph  companies,  see  Postal 
Teleg.  Cshle  Co.  v.  Baltimore  (Md.)  24  L.  B.  A. 
161,  and  note.  (This  case  was  afflrmed  In  156 
U.  8.  210,  80  L.  ed.  800.) 
47  L.  R.  A. 


M,  Ho  repeal  of  the  provision  of  the 
telephone  aet  of  1883,  giving  permission  to 
use  the  streets  without  consent  of  the  munici- 
pality. Is  made  by  Pub.  AcU  1805,  No.  215, 
chs{>.  22,  I  14,  which  In  general  terms  gives 
the  common  council  authority  to  regulate  or 
prohibit  the  use  of  signs,  awning  posts,  and 
telegraph  and  other  poles  in  or  over  the 
streets. 

(October  17,  1800.) 

APPEAL  by  complainant  from  a  decree  of 
the  Circuit  Court  for  Berrien  County  in 
favor  of  defendant  in  a  suit  to  enjoin  de- 
fendant from  interfering  with  the  erection 
of  telephone  lines  in  the  defendant  city. 
Reversed. 

The  facts  are  .stated  in  the  opinion. 

Mr.  N.  A.  Hamilton,  with  Messra. 
Wells,  Ansell,  Boynton,  Sb  MoMUlaa, 
for  appellant: 

The  evidence  shows  a  grant  of  permission 
by  the  village  in  1881  to  use  the  streets  for 
telephone  purposes. 

The  permission,  the  establishment  of  a 
telephone  plant  in  reliance  thereon,  the  main- 
tenance for  sixteen  years  of  service,  the  ac- 
cepted offer  of  the  use  of  the  poles  for  city 
purposes,  the  furnishing  of  the  telephones  to 
the  city  at  reduced  rates,  constitute  a  con- 
tract which  the  city  is  estopped  to  question, 
whose  obligation  it  is  forbidden  to  impair 
by  the  state  and  Federal  Constitutions. 

Acceptance  of  such  permission  and  action 
in  reliance  upon  it  give  rise  to  a  contract 
within  the  contract  clause  of  the  Constitu- 
tions. 

Detroit  v.  Mutual  Oaa  Co.  43  Mich.  504, 
5  N.  W.  1030 ;  Orand  Rapids  v.  Orand  Rapids 
Hydraulic  Co.  66  Mich.  615,  33  N.  W.  740 ; 
City  R.  Co.  V.  Citizens'  Street  R.  Co.  166  U. 
8.  557,  41  L.  ed.  1114,  17  Sup.  Ct.  Rep.  653; 
Saginaw  v.  Swift  Electric  Light  Co.  113 
Mich.  660,  72  N.  W.  6;  Baltimore  Trust  d 
Guarantee  Co,  v.  Baltimore,  64  Fed.  Rep. 
160;  Afrioa  v.  Knoxville,  70  Fed.  Rep.  720; 
Areata  v.  Areata  d  M.  River  R.  Co.  02  Cal. 
630,  28  Pac.  676;  East  Louisiana  R.  Co.  v. 
New  Orleans,  46  La.  Ann.  526,  15  So.  157: 
New  Orleans  v.  Oreat  Southern  Teleph,  d 
Teleg.  Co.  40  La.  Ann.  41,  3  So.  533;  Quincy 
V.  BuU,  106  111.  337;  State,  Hudson  Teleph. 
Co.  Prosecutor,  v.  Jersey  City,  40  N.  J.  L, 
303,  8  Atl.  123. 

The  rights  given  to  the  grantee  under  the 
contract  are  assignable,  and  have  passed  to 
the  complainant. 

Joy  V.  Jackson  d  M.  PI.  Road  Co.  11  Mich. 
155 ;  People  ex  rel.  Maybury  v.  Mutual  Gas- 
light Co.  38  Mich.  154;  Detroit  v.  Mutual 
Cos.  Co.  43  Mich.  507,  5  K.  W.  1030;  3  How. 
Stat.  I  4004e. 

Impairment  of  the  obligation  of  a  con- 
tract, whether  by  a  state  law  or  by  a  city 
ordinance,  is  repugnant  to  the  contract 
clause  of  the  Constitutions. 

Baltimore  Trust  d  Ouarantee  Co.  v.  Bal" 
timore,  64  Fed.  Rep.  150;  Central  Trust  Co. 
V.  Citizens*  Street  R.  Co.  80  Fed.  Rep.  218; 
Central  Trust  Co.  v.  Citizens'  Street  R.-  Co. 
82  Fed.  Rep.  1 ;  City  R.  Co.  v.  Citizens'  Street 
R.  Co.  166  U.  S.  557,  41  L.  ed.  1114,  17  Sup. 
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Ct  Rep.  653;  Penn  Mui.  L.  Tna.  Co,  y.  Aus- 
tin, 168  U.  S.  604,  42  L.  ed.  630,  18  Sup.  Ct. 
Rep.  223. 

After  a  lapse  of  years,  the  expenditure  of 
large  amounts  of  money  by  the  companies, 
the  dealings  between  the  city  and  the  com- 
panies, the  city  is  now  estopped  to  deny  the 
rights  claimed  by  complainant. 

Atlanta  t.  Oate  City  Gaslight  Co,  71  Gki. 
106;  City  R,  Co,  t.  Citizens*  Street  R,  Co, 
166  U.  S.  566«  41  L.  ed.  1117,  17  Sup.  Ct 
Rep.  653. 

The  act  under  which  complainant  is  or- 
ganized gives  it  the  right  to  extend  its  lines 
in  Benton  Harbor,  as  it  proposed  to  do  when 
stopped  by  the  ci^. 

Communication  by  telegraph  is  commerce. 

Pensacola  Teleg,  Co,  ▼.  Western  U,  Teleg, 
Co,  96  U.  8.  1,  24  L.  ed.  708;  Leloup  y.  Port 
of  Molnle,  127  U.  8.  640,  32  L.  ed.  311,  2  In- 
ters. Com.  Rep.  134,  8  Sup.  Ct.  Rep.  1380. 

Communication  by  telepnone  is  likewise 
commerce,  but  commerce  on  a  much  more 
extended  scale. 

Southern  Bell  Teleph,  d  Teleg,  Co,  ▼.  Rich- 
tnond,  78  Fed.  Rep.  858. 

By  the  act  under  which  it  is  incorporated 
it  is  endowed  with  power  to  enter  upon  all* 
the  streets,  highways,  and  public  places  of  the 
state  for  the  purpose  of  erecting  the  poles  nec- 
essary for  the  proper  discharge  of  its  business. 

Municipalities  are  powerless  to  prevent 
luch  occupation,  although  such  bodies  have 
the  right  to  provide,  by  reasonable  rules  and 
regulations,  in  what  way  its  lines  of  poles 
and  the  fixtures  attached  thereto  shall  be 
erected. 

People  V.  Eaton,  100  Mich.  208,  24  L.  R. 
A.  721,  59  N.  W.  145;  Atlantic  City  Water- 
works Co,  V.  Consumers^  Water  Co,  44  K.  J. 
Eq.  427,  15  Atl.  581;  State  ex  rel.  Bell 
Teleph.  Co,  v.  Flad,  23  Mo.  App.  185;  Citi- 
went?  Street  R.  Co,  v.  Memphis,  53  Fed.  Rep. 
715;  Clinton  v.  Cedar  Rapids  d  M,  River  R, 
Co.  24  Iowa,  455. 

The  power  thus  granted  to  the  companies 
organized  under  the  act  of  1883  comes  from 
the  state.  It  is  competent  for  the  state  to 
grant  such  rights  irrespective  of  any  action 
taken  on  the  part  of  a  city,  even  though  the 
general  control  of  its  streets  is  possessed  by 
the  city. 

Grand  Rapids  v.  Grand  Rapids  Hydraulic 
Co.  66  Mich.  615,  33  N.  W.  749;  People  v. 
Kirsch,  67  Mich.  539,  35  N.  W.  157. 

The  city  of  Benton  Harbor  has  no  power 
to  override  the  statute  of  1883.  The  law  un- 
der which  it  is  organized  does  not  repeal  the 
law  under  which  complainant  is  organized. 

Re  Bushey,  105  Mich.  64,  62  N.  W.  1036; 
Taggart  v.  Detroit,  71  Mich.  92,  38  N.  W. 
714;  UerriU  v.  Kalamazoo,  85  Mich.  215; 
Brown  v.  McCormiok,  28  Mich.  215;  Con- 
nors V.  Carp  River  Iron  Co.  54  Mich.  168,  19 
K.  W.  938;  Thompson  v.  Alameda  County 
Supers.  Ill  CaL  653,  44  Pac.  230;  Cooley, 
Const  Lim.  6th  ed.  p.  182;  Dill.  Mun.  Corp. 
4th  ed.  §1  86,  87. 

Mr,  O.  M.  Valentine,  with  Mr,  T.  H. 
EUswovtli,  for  appellee: 

No  contract  relation  exists  between  Ben- 
ton Harbor  and  the  complainant 
47K  R.  A. 


The  laws  of  this  state  in  regard  to  cities 
and  villages  uniformly  require  that  a  record 
shall  bs  made  of  all  official  action.  When 
the  law  requires  such  records  to  be  kept  they 
are  the  only  lawful  evidence  of  the  acts  of 
the  council  to  which  they  refer. 

Moser  v.  White,  29  Mich.  59 ;  Poioers'  Ap- 
peal, 29  Mich.  504;  Steckert  v.  East  Sagi- 
naw, 22  Mich.  104;  Stevenson  v.  Bay  City, 
26  Mich.  44. 

Conjecture  is  inadmissible  where  the  stat- 
ute requires  a  record. 

Telverton  v.  Steele,  36  Mich.  62;  Farring- 
ton  y.  Turner,  53  Mich.  27,  51  Am.  Rep.  88, 
18  N.  W.  544. 

A  grant  of  a  franchise,  public  in  nature, 
like  that  of  the  Telephone  ft  Telegraph  Con- 
struction Company,  is  personal  to  the 
grantee,  and  cannot  be  alienated  except  by 
the  consent  of  the  granting  power. 

25  Am.  &  Eng.  Enc.  Law,  p.  751 ;  Croswell, 
Electricity,  f  168;  Western  U,  Teleg.  Co,  v.. 
Union  P,  R,  Co,  3  Fed.  Rep.  1 ;  Atlantic  d 
P.  Teleg,  Co,  v.  Union  P,  R.  Co.  1  Fed.  Rep. 
745;  United  States  v.  Western  U,  Teleg,  Co. 
50  Fed.  Rep.  28. 

Defendant  is  not  estopped  from  prevent- 
ing complainant  from  extending  its  lines  by 
having  suffered  complainant  to  use  the 
streets. 

St,  Louis  V.  Western  U,  Teleg.  Co.  148  U. 
S.  92«  37  L.  ed.  380,  13  Sup.  Ct  Rep.  485; 
Doyle  V.  Mizner,  42  Mich.  332,  3  N.  W.  968 ; 
Atty,  Gen,  v.  Hanchett,  42  Mich.  436,  4  K. 
W.  182;  Eaton  v.  Walker,  76  Mich.  579,  6 
L.  R.  A.  102,  43  N.  W.  638. 

The  defendant  city  has  th»  right  to  con- 
trol its  streets. 

The  right  to  construct  a  telegraph  and 
telephone  line  in  and  upon  the  streets  or 
highways  must  be  derived  from  express 
grant  of  authority.  It  cannot  exist  from  im- 
plication merely. 

25  Am.  &  Eng.  Enc  Law,  p.  752,  title 
Telegraphs  d  Telephones. 

If  two  inconsistent  acts  be  passed  at  dif- 
ferent times  the  last  is  to  be  obeyed;  and  if 
obedience  cannot  be  observed  without  dero- 
gation fcom  the  first,  it  is  the  first  which 
must  give  way. 

Devine  y.  Cook  County  Comrs,  84  111.  590; 
People  V.  Bussell,  59  Mich.  109,  26  N.  W. 
306. 

A  charter  or  special  act  passed  subsequent 
to  the  general  law  and  plainly  irreconcilable 
with  it  will,  to  the  extent  of  the  conflict, 
operate  as  a  repeal  of  the  law  by  implication. 

Dill.  Mun.  Corp.  f  88;  People  v.  Hanra- 
han,  75  Mich.  612,  4  L.  R.  A.  751,  42  N.  W. 
1124;  Hewitt  v.  Gage,  71  Mich.  287,  39  N. 
W.  56;  Sherlock  v.  Stuart,  96  Mich.  201,  21 
L.  R.  A.  580,  55  N.  W.  845. 

If  the  governing  power  can  prohibit  a 
thing  altogether,  it  can  impose  such  condi- 
tions upon  its  existence  as  it  pleases;  and 
such  provision  is  not  a  seizure  of  property, 
nor  a  deprivation  of  property. 

Robison  v.  Haug,  71  Mich.  42,  88  N.  W. 
668;  Sherlock  v.  Stuart,  96  Mich.  197,  21  L. 
R.  A.  580,  55  N.  W.  845;  Ea  parte  Christen- 
sen,  85  Cal.  208,  24  Pac  747;  Crowley  v. 
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Christenaen,  137  U.  8.  86,  84  L.  ed.  620,  11 
Sup.  Ct.  Rep.  13. 

The  telepnone  statute  above  reierred  to 
contains  the  proviso:  "That  the  same  shall 
not  injuriously  interfere  with  other  public 
uses  of  the  said  streets,  etc."  The  city  au- 
thorities are  the  ones  to  decide  that  question. 

4  Thomp.  Corp.  §  5480. 

The  complainant's  rights,  if  any,  are  sub- 
ject to  valid  exercise  of  the  police  power  by 
the  city. 

Gooley,  Const.  Lim.  708;  8  Am.  ft  Eng. 
Enc.  Law,  title  Franchises,  p.  621 ;  Stone  v. 
Mississippi,  101  U.  S.  814,  25  L.  ed.  1079; 
Boston  Beer  Co.  v.  Massdchitsetts,  07  U.  8. 
32,  24  L.  ed.  091;  Richmond,  F.  d  P,  R.  Co. 
V.  Richmond,  96  U.  S.  621,  24  L.  ed.  734; 
Butchers*  Union  8.  H.  d  L,  8.  L.  Co.  v. 
Crescent  City  L.  8.  L.  d  8.  H.  Co.  Ill  U.  8. 
746,  28  L.  ed.  585,  4  Sup.  Ct.  Rep.  652 ;  Pat- 
terson V.  Kentucky,  97  U.  8.  501,  24  L.  ed. 
.1115;  New  Orleans  Cfaslight  Co.  v.  Louisi- 
ana, Light  dH.P.d  Mfg.  Co.  115  U.  8.  650, 
29  L.  ed.  516,  6  Sup.  Ct.  Rep.  252. 

Acts  of  Congress  relating  to  interstate 
commerce,  and  the  congressional  acts  relat- 
ing to  post  roads,  are  subject  to  the  general 
police  powers  of  the  state  or  municipality 
exercised  for  the  public  safety. 

Boston  Beer  Co.  v.  Massachusetts,  97  U.  8. 
25,  24  L.  ed.  989 ;  Patterson  v.  Kentucky,  97 
U.  8.  507,  24  L.  ed.  1117. 

A  telegraph  company  engaged  in  domes- 
tic and  interstate  business  is  subject  to  such 
reasonable  police  regulations  as  the  state 
may  impose  for  securing  convenience  to  the 
place. 

American  Rapid  Teleg.  Co.  v.  Hess,  125  N. 
T.  641,  13  L.  R.  A.  454,  26  N.  £.  910;  Etee- 
trie  Improv.  Co.  v.  8an  Francisco,  45  Fed. 
Rep.  593,  13  L.  R.  A.  131;  Barhier  v.  Con- 
nolly, 113  U.  8.  27,  28  L.  ed.  923,  5  Sup.  Ct. 
Rep.  357;  8oon  Hing  v.  Crowley,  113  U.  8. 
703,  28  L.  ed.  1145,  5  Sup.  Ct.  Rep.  730; 
Mugler  v.  Kansas,  123  U.  6.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273. 

Police  power  cannot  be  bargained  away  or 
legislated  away. 

Thorpe  v.  Rutland  d  B.  R.  Co.  27  Vt.  149, 
62  Am.  Dec.  625 ;  Com.  v.  Alger,  7  Cush.  84 ; 
Brick  Presby.  Church  v.  New  York,  5  Cow. 
640. 

Where  the  legislature  has  given  a  company 
a  general  ^ant  along  the  streets  of  the  city, 
still  the  city,  in  the  exercise  of  its  police 
powers,  can  supervise  and  control  the  erec- 
tion and  maintenance  of  its  poles,  and  it  has 
been  held  that  it  may  require  a  license  for 
maintaining  the  poles  upon  the  streets. 

Monongahela  City  v.  Monongahela  Elee- 
trie  Light  Co.  12  Pa.  Co.  Ct  529;  Dill.  Mun. 
Corp.  698;  Philadelphia  v.  Western  U. 
Teleg.  Co.  11  Phila.  32/ ;  Suburban  Light  d 
Poioer  Co.  v.  Boston,  153  Mass.  200,  10  L.  R. 
497,  26  N.  E.  447. 

Grant,  Ch.  J.,  delivered  the  opinion  of  the 
eourt: 

This  case  in  its  facts  differs  in  only  one 
particular  from  that  of  the  same  complain- 
ant against  the  city  of  St.  Joseph,  80  N.  W. 
383,  Uie  opinion  in  which  is  filed  simultane- 
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ously  with  this.  In  that  case  the  records  of 
the  common  council  showed  a  resolution 
adopted  granting  permission  to  the  Tele- 
phone ft  Telegraph  Construction  Company, 
while  in  this  case  the  records  of  the  com- 
mon council  do  not  show  that  such  permis- 
sion was  granted.  These  two  cities  are  con- 
tiguous to  each  other, — separated  only  by  a 
river.  The  work  of  the  construction  com- 
pany in  each  was  begun  and  carried  on  at 
the  same  time,  and  the  construction  com- 
pany and  its  assignee,  the  complainant,  have 
ever  since  been  in  the  enjoyment  of  the 
same  rights  in  Benton  Harbor  as  in  St. 
Joseph.  The  complainant  presented  a  peti- 
tion to  the  common  council  of  Benton  Har- 
bor couched  substantially  in  the  same  lan- 
guage, and  asking  for  the  same  privileges  as 
it  presented  to  the  common  council  of  the 
city  of  St.  Joseph.  The  council  denied  the 
prayer  of  the  petition.  The  court  denied  re- 
lief in  this  case  while  granting  it  in  the 
other,  because  the  records  of  the  council  did 
not  show  the  grant  of  permission  which  it 
held  was  essential  to  the  creation  of  a  con- 
tract. The  complainant,  at  the  request  of 
the  council,  furnished  for  the  use  of  the  city 
one  telephone  free  of  charge,  and  two  other 
telephones  at  rates  less  than  those  charged 
to  other  subscribers  for  like  service,  which 
rates  have  been  paid  by  the  city.  In  the 
year  1893  complainant,  on  application  of  the 
city*  granted  permission  to  the  city  to  carry 
its  fire-alarm  wires  on  the  company's  poles, 
which  permission  was  accepted  by  resolution 
adopted  by  the  council.  The  complainant 
gave  evidence  tending  to  show  that  the  con- 
struction company  in  February,  1881,  pre- 
sented a  petition  to  the  common  council,  and 
that  it  was  notified  by  the  clerk  that  permis- 
sion had  been  granted.  The  city  clerk  testi- 
fied that  he  could  find  no  papers  of  any  kind 
in  his  office,  presented  to  the  council  from 
1881  to  1887. 

Complainant  contends  that  a  contract  ex- 
ists between  it  and  the  city,  arising  out  of 
the  establishment  of  its  system  by  the  per- 
mission of  the  municipality,  and  the  mainte- 
nance thereof  for  many  years,  and  that  the 
defendant  is  now  estopped  to  deny  such  con- 
tract. In  the  view  we  take  of  the  case,  it  is 
unnecessary  to  determine  this  question. 
Section  4  of  the  act  (Acts  1883,  p.  131)  pro- 
viding for  telephone  and  messenger  service 
companies  reads  as  follows:  "Every  such 
corporation  shall  have  power  to  construct 
and  maintain  lines  of  wire  or  other  materiel, 
for  use  in  the  transmission  of  telephonic  mes- 
sages along,  over,  across,  or  under  any  public 
places,  streets,  and  highways,  and  across  or 
under  any  of  the  waters  in  this  state,  with 
all  necessary  erections  and  fixtures  therefor: 
provided,  that  the  same  shall  not  injurious- 
ly interfere  with  other  public  uses  of  the 
said  places,  streets,  and  highway,  and  the 
navigation  of  said  waters^  to  construct,  pro- 
vide, and  furnish  instruments,  devices,  and 
facilities  for  use  in  the  transmission  of  such 
messages,  and  to  construct,  maintain,  and 
operate  telephone  exchanges  and  stations, 
and  generally  to  conduct  and  carry  on  the 
business  of  providing  and  supervising  com- 
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mnnication  by  teleplione,  and  also  the  busi- 
neas  of  furnishing  messenger  service  in 
dties  and  towns."  3  How.  Anno.  Stat,  f 
ZllSd.  The  statute  also  requires  every  such 
company  to  supply  the  public  with  tele- 
phones and  telepnonic  service,  to  operate  a 
telephone  exchange,  and  to  receive  and 
transmit  messages  without  discrimination, 
upon  payment  or  tender  of  the  usual  or  cus- 
tomary charges.  Id.  f  3718i.  The  com- 
plainant is  engaged  in  interstate  commerce,  as 
its  business  extends  into  other  states.  The 
state  has  control  over  its  public  streets  and 
highways,  and  may  authorize  their  use  for 
the  purposes  of  travel  and  commerce  without 
the  permission  of  the  municipalities.  The 
state  does  not  surrender  to  municipalities 
entire  control  over  its  streets  and  highways. 
They  are  imder  legislative  control.  Cooley, 
Const.  Lim.  588.  "They  are  for  the  use  of 
the  public  in  general,  for  passage  and  traffic, 
without  distinction.  The  restrictions  upon 
their  use  are  only  such  as  are  calculated  to 
secure  to  the  general  public  the  largest  prac- 
tical benefit  from  the  enjoyment  of  the  ease- 
ment. When  the  highway  is  not  restricted  in 
its  dedication  to  some  particular  mode  of 
uae,  it  is  open  to  all  suitable  methods." 
People  y.  Eaton,  100  Mich.  208,  24  L.  R.  A. 
721,  59  K.  W.  145,  and  authorities  there  cit- 
ed. "No  city  or  village  has  the  power,  by 
ordinance  or  by-law,  to  make  the  general 
laws  of  the  state  inoperative/'  People  v. 
Kirsch,  67  Mich.  539,  35  N.  W.  157.  Where 
a  water  company  is  authorized  by  its  char- 
ter to  lay  pipes  and  distribute  water,  it  has 
a  right  of  access  to  the  streets  for  that  pur- 
pose, to  be  exercised  in  harmony  with  the 
public  convenience.  The  city  may  regulate 
its  exercise  so  as  to  prevent  injury  to  other 
interests,  but  cannot  interfere  with  the  rea- 
sonable exercise  of  such  right.  Orand  Rap- 
ids V.  Chrand  Rapids  Hydraulic  Co,  66  Mich. 
606,  33  N.  W.  749;  Atlantic  City  Water- 
uforks  Co.  V.  Consumers'  Water  Co,  44  N. 
J.  Eq.  427,  15  Atl.  681.  Held,  that  an  elec- 
tric telegraph  "is  indispensable  as  a  means 
of  intercommunication,  but  especially  is  it 
so  in  commercial  transactions.  .  .  . 
Goods  are  sold  and  money  paid  upon  tele- 
graphic orders.  Contracts  are  made  by  tel- 
egraphic correspondence,  cargoes  secured, 
and  the  movements  of  ships  directed."  Pen- 
sacola  Teleg.  Co,  v.  Western  U,  Teleg,  Co.  96 
U.  8.  1,  24  L.  ed.  708.  The  same  statement 
now  applies  to  the  use  of  the  telephone.  It 
is  as  indispensable  to  commerce  as  is  the 
telegraph.  Telephone  companies  are  sub- 
ject to  the  same  rules  as  common  carriers. 
Delaware  d  A,  Teleg,  d  Teleph,  Co,  v.  Dela- 
ware Postal  Teleg.-Cahle  Co.  3  U.  S.  App.  30, 
50  Fed.  Rep.  677,  2  C.  C.  A.  1.  The  same 
rule  is  held  in  Leloup  v.  Port  of  Mobile,  127 
U.  8.  640,  32  L.  ed.  311,  2  Inters.  Com.  Rep. 
134,  8  8up.  Ct.  Rep.  1380,  holding  that  tele- 
graphic commimications  are  commerce,  and 
that  the  state  cannot  impose  a  tax  upon  the 
occupation  or  business,  or  exact  a  license. 
The  same  rules  apply  to  telephone  compa- 
nies. Bouthem  Bell  Teleph,  d  Teleg.  Co,  v. 
Richmond,  78  Fed.  Rep.  858.  Where  the 
statute  provided  that  "telephone  companies 
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organized  under  its  provisions  for  the  pur- 
pose of  constructing  and  maintaining  tele- 
phone or  magnetic  telegraph  lines  are  au- 
thorized to  set  their  poles,  piers,  abutments, 
wires,  and  other  fixtures  along  and  across 
any  of  the  public  roads,  streets,  and  waters 
of  this  state,  in  such  manner  as  not  to  incom- 
mode the  public  in  the  use  of  such  roads, 
streets,  and  waters"  (Rev.  Stat.  1879,  f 
879),  held,  that  the  municipal  authorities 
could  regulate  by  ordinance  the  location, 
kind  of  posts,  piers,  and  abutments,  and 
height  01  wires,  but  that  no  other  restric- 
tions could  be  imposed  than  those  provided 
by  the  law.  State  em  rel,  BeU  Teleph,  Co,  v. 
Flad,  23  Mo.  App.  185.  It  will  be  observed 
that  the  act  under  which  complainant  is  or- 
ganized does  not  require  the  consent  of  the 
municipality  to  the  construction  of  its  lines. 
The  reason  of  this  is  apparent.  The  busi- 
ness carried  on  by  these  corporations  is  not 
local,  but  extends  over  and  outside  the  state.. 
Where  the  business  is  purely  local,  the  leg- 
islature, in  authorizing  the  formation  of 
these  corporations,  usually  provides  that  it 
must  be  with  the  consent  of  the  municipal- 
ity. Such  is  the  requirement  in  the  case  of 
tramways.  1  How.  Anno.  Stat.  §  3527.  So 
of  street  railways.  Id.  f  3548.  So  of  water 
companies.  Id.  f  3115.  So  of  electric-light 
companies.     Id.  f  4191. 

Evidently  it  was  not  the  intention  of  the 
legislature  to  permit  municipalities  to  pre- 
vent telegraph  and  telephone  companies 
ftom  extending  their  business  along  the  pub- 
lic highways  and  streets  of  the  state.  This 
rule  seems  practically  to  be  conceded  by  the 
learned  counsel  for  the  defendant,  for  they 
say  that  the  complainant's  rights,  if  it  has 
any,  are  subject  to  the  valid  exercise  of  the 
police  power  of  the  city.  Complainant  con- 
cedes this  to  be  the  law.  The  learned  cir- 
cuit judge  who  tried  the  case  also  conceded 
it,  but  said  that  the  city  "was  not  confined 
merely  to  the  exercise  of  its  ordinary  police 
powers."  Evidently  the  city  desired  to  im- 
pose other  conditions,  and  in  furtherance  of 
this  desire  its  council  arbitrarily  refused  to 
permit  complainant  to  erect  its  poles  and 
stretch  its  wires.  Such  refusal  was  not 
based  on  the  inconvenience  of  the  public  or 
the  obstruction  of  its  streets.  Under  this 
statute  the  sole  authority  of  the  municipal- 
ity is  the  proper  exercise  of  the  police  power, 
inherent  in  it,  to  protect  the  public  from 
unnecessary  obstructions,  inconveniences, 
and  dangers,  and  to  determine  where  and  in 
what  manner  complainant  may  erect  its 
poles  and  stretch  its  wires  so  as  to  accom- 
plish this  result.  It  has  no  authority  to  im- 
pose other  conditions.  That  authority  rests 
in  the  legislature, — ^the  charter-making  pow- 
er. 

It  is,  however,  insisted  that  act  No.  216, 
Pub.  Acts  1895,  under  which  the  defendant 
was  incorporated,  repeals  the  telephone  act, 
in  so  far  as  it  may  be  held  to  authorize  the 
use  of  highways  and  streets  for  the  erection 
of  poles  without  the  consent  of  the  munici- 
pality. Section  14,  chap.  22,  of  that  act 
provides:  "They  [the  council]  shall  have 
authority  to  regulate  or  prohibit  the  display, 
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use,  or  placing  of  signs,  advertisements,  and 
banners,  awning  posts,  and  telegraph,  tele- 
phone, or  light  poles  in  or  over  the  streets." 
The  title  of  this  chapter  is,  ''Streets  and 
Public  Grounds,"  and  the  above  language  is 
found  near  the  middle  of  the  section,  which 
specifies  various  subjects  upon  which  the 
council  may  legislate.  Repeals  by  implica- 
tions are  not  favored.  To  this  proposition 
it  is  unnecessary  to  cite  authorities.  The 
intent  to  repeal  must  very  clearly  appear, 
and  courts  will  not  hold  to  a  repeal  if  they 
can  find  reasonable  ground  to  hold  the  con- 
trary. Merrill  v.  Kalamazoo,  35  Mich.  214; 
Connors  v.  Carp  River  Iron  Co,  64  Mich. 
168,  19  N.  W.  038.  This  case  forcibly  illus- 
trates the  danger  in  holding  general  laws  re- 
pealed by  implication  in  granting  charters 
to  municipal  corporations.  Did  the  legisla- 
ture intend  by  the  above  law  for  the  organi- 
Eation  of  cities  to  confer  upon  those  munici- 
palities the  power  to  annul  the  law  in  regard 
to  telegraph  and  telephone  companies,  and 
to  entirely  prohibit  the  use  of  the  telegraph 
and  the  telephone,  which  have  become  essen- 
tial in  commercial  transactions?  Clearly 
such  an  intention  should  not  be  attributed 
to  the  legislature  unless  the  language  of  the 
law  leads  to  no  other  conclusion.  We  see  no 
difficulty  in  giving  effect  to  both  laws  by 
holding  that  the  later  act  confers  this  au- 
thority upon  municipalities,  subject  to  the 
general  laws  of  the  state  in  regard  to  the  use 
of  its  streets  and  highways  for  telegraph  and 
telephone  purposes.  These  municipalities 
may,  under  this  law,  prohibit  the  erection  of 
these  poles  in  places  and  in  a  manner  which 
will  injure  or  incommode  the  public.  This 
was  the  view  taken  by  the  supreme  court  of 
Wisconain  under  a  similar  provision.  Wis- 
oonsin  Teleph.  Co,  ▼.  Oshkosh,  62  Wis.  32,  40, 
21  N.  W.  828. 

The  decree  of  the  oourt  below  %id%U  he  re- 
versed, and  decree  entered  in  this  court,  in 
accordance  with  this  opinion,  directing  the 
common  council  of  the  defendant  to  provide, 
by  ordinance  or  otherwise,  reasonable  regu- 
lations for  the  erection  of  the  poles  and 
stretching  the  wires  of  the  complainant. 
Complainant  will  recover  the  costs  of  both 
oourts. 

The  other  Justices  concur. 
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!•  Tbe  commoA-la^r  rale  as  to  ^rbat 
eoAMtitvtea  an  attempt  to  commit  an  of- 
fense is  not  changed  by  Comp.  Laws  1897,  | 
11 J84,  providing  for  the  punishment  of  every 
person  who  shall  attempt  to  commit  a  crime 
and  do  any  act  towards  its  commission,  but 
■hail  fail  in  the  perpetration,  or  shall  be  in- 
tercepted or  prevented  In  the  execution  of 
the  same. 


8«     An   attempt   to   break   and   enter   n 
dvrellinv  Itonae  vraa  not  made  by  the 

fact  that  a  person  left  his  home  with  revolver 
and  slippers,  and  traveled  9  miles  towards  the 
place  where  he  intended  to  commit  the  crime, 
where  he  met  a  person  with  whom  he  had 
planned  to  commit  the  crime,  and  then  pro- 
vided himself  with  chloroform  and  loaded 
hUi  revolver,  but  was  prevented  from  commit- 
ting tbe  crime  by  being  arrested. 

(Grant,  Oh,  J,,  dissents,) 

(December  12,  1899.) 

ERROR  to  the  Circuit  Court  for  Hillsdale 
County  to  review  a  judgment  convict- 
ing defendant  of  attempting  to  break  and 
enter  a  dwelling.    Reversed. 

The  facts  are  stated  in  the  oplniona. 

Jf r.  William  C.  Clutdwloky  for  plain- 
tiff in  error: 

Neither  the  facts  charged  in  the  informa- 
tion nor  those  proved  at  the  trial  constitute 
the  offense  charged,  viz,,  attempt  to  commit 
burglary. 

Burglary  at  oonunon  law  "is  the  breaking 
and  entering,  in  the  night,  of  another's 
dwelling  house,  with  intent  to  commit  a  fel- 
ony therein." 

2  Bishop,  Crim.  Law,  S  90;  2  Whairton, 
Crim.  Law,  9  1531 ;  2  Am.  &  Eng.  Enc.  Law, 
p.  659. 

Hence  the  gist  of  the  offense  at  common 
law  is  (1)  the  breaking,  (2)  the  entering, 
(3)  in  the  night-time,  and  (4)  with  intent 
to  commit  a  felony. 

2  Am.  &  Eng.  Enc.  Law,  pp.  66(M(69,  686- 
688. 

Under  the  statute  of  this  state  there  must 
be  (1)  breaking,  (2)  entering,  and  (3)  in- 
tent. 

Cole  V.  People,  37  Mich.  644;  People  y. 
Stewart,  44  Mich.  484;  Tiffany,  CriuL  Law, 
588;  Harris  v.  People,  44  Mich.  305. 

The  crime  of  burglary  is  not  an  offense 
against  the  person  or  property  of  another, 
but  against  the  domicil,  and  to  constitute 
an  ''attempt  to  commit  burglary"  there 
must  be  some  overt,  approximate  act  to- 
wards the  consummation  of  the  substantive 
offense. 

Attempt  is  such  an  intentional  prelimi- 
nary guilty  act  as  will  apparently  result,  in 
the  usual  course  of  natural  events,  if  not 
hindered  by  causes  outside  of  the  actor's 
will,  in  a  deliberate  crime. 

2  Wharton,  Crim.  Law,  f  2686;  3  Am.  & 
Eng.  Enc.  Law,  p.  250,  and  notes;  Bishop, 
Crim.  Law,  8th  ed.  S9  737-739. 

The  mere  preparations  looking  to  the  in- 
tended crime,  but  too  far  remove4  from  it, 
are  not  indictable. 

3  Am.  &  Eng.  Enc.  Law,  p.  266. 

To  procure  a  sun  with  intent  to  unlaw- 
fully shoot  another  is  not  an  attempt  to 
commit  murder. 

3  Am.  &  Eng.  Enc  Law,  p.  266;  Reg,  v. 
Cheeseman,  9  (>)x,  0.  C.  100;  People  v.  Mur- 
ray, 14  Cal.  159. 


Nora. — On  the  qnestlon.  What  constitutes  an 
attempt  to  commit  a  crime? — see  also  Com.  v. 
Tolman  (Masa)  8  L.  B.  A  747,  and  note;  State 
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V.  Bowers  (S.  C)  15  L.  R.  A.  199;  State  v. 
Bntler  (Wash.)  26  L.  R.  A.  484,  and  note; 
also  Foster  t.  Com.  (Ya.)  42  L.  R.  A.  689. 
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Aiming  a  gun  is  not  enough  to  authorize  a 
oonviction  under  a  statute  making  it  crim- 
inal to  attempt  to  discharge  firearms  by 
drawing  a  trigger  or  in  any  other  manner. 

3  Am.  &  £ng.  £nc  Law,  p.  266,  note  5; 
Reg,  V.  at.  Oeorge,  9  Car.  &  P.  483;  Reg,  v. 
Braicn,  48  L.  T.  N.  6.  270. 

One  who  elopes  with  a  relative  with  in- 
tent to  conunit  an  incestuous  marriage,  and 
sends  for  a  magistrate  to  perform  the  cere- 
mony, has  committed  an  act  which  is  merely 
in  the  nature  of  preparation,  and  is  not 
guilty  of  an  attempt. 

3  Am.  &  Eng.  Enc  Law,  p.  267 ;  People  t. 
Murray,  14  Cal.  160. 

Between  preparation  for  an  attempt  and 
the  attempt  itself  there  is  a  wide  difference. 

People  V.  Murray,  14  Cal.  160;  Reg,  v. 
Taylor,  I  Fost  &  F.  511;  Feiater  v.  People, 
125  111.  348,  17  N.  E.  748;  Kelly  ▼.  State 
(Tex.  Crim.  App.)  22  8.  W.  598;  Queen  v. 
McCann,  28  U.  C.  Q.  B.  514. 

Until  an  overt  act  is  committed  the  law 
will  not  detect  and  punish  criminal  intent. 

Smith  V.  Com,  54  Pa.  209,  93  Am.  Dec 
687;  Stabler  v.  Com,  95  Pa.  318,  40  Am. 
Rep.  653;  Hioks  v.  Com,  86  Va.  223,  9  N.  E. 
1024 ;  People  v.  Moron,  123  N.  Y.  254,  10  L. 
R.  A.  109,  25  N.  E.  412;  State  v.  Lung,  21 
Nev.  209,  28  Pac.  235;  People  v.  Chirdner, 
144  N.  Y.  119,  28  L.  R.  A.  699,  38  N.  E.  1003 ; 
People  v,  Murray,  14  Cal.  160;  Orifpn  v. 
Staie,  26  Ga.  493;  Com,  v.  McDonald,  5 
Cush.  867 ;  Clark's  Case,  6  Gratt  681 ;  Kelly 
r.  Com,  1  Grant,  Gas.  484;  Cow  v.  People,  82 
111.  191;  Thompson  v.  People,  96  III.  161; 
People  V,  Maohen,  73  Mich.  27,  40  N.  W.  925 ; 
Harris  v.  People,  44  Mich.  305;  McDade  y. 
People,  29  Mich.  50;  Vhl  v.  Com.  6  Gratt. 
706. 

The  statute  is  only  in^nded  to  provide  a 
punishment  for  what  was  already  a  crime 
at  common  law. 

McDade  v.  People,  29  Mich.  50;  Harris  t. 
People,  44  Mich.  305;  Brooks  v.  Cook,  44 
Mich.  619,  38  Am.  Rep.  282;  Roberts  v.  De- 
troit, 102  Mich.  68,  27  L.  R.  A.  572,  60  N. 
W.  450. 

Messrs.  W.  H.  Franklutiiser  and  Hor- 
aee  M.  Oren,  Attorney  General,  for  de- 
fendant in  error : 

The  statute,  |  11,784, Miller's  Comp.Law.s, 
sets  forth  a  state  of  facts  creating  an  of- 
fense, or,  rather,  changes  the  older  rule  as 
to  what  makes  up  an  attempt  to  commit  a 
crime  prohibited  by  law. 

The  language  is  "every  person  who 
shall  attempt  to  commit  a  crime  prohibited 
by  law,  and  in  such  attempt  shall  do  any 
act  towards  the  commission  of  such  offense, 
etc" 

Cox  V.  People,  82  111.  191  Thompson  v. 
People,  96  111.  158. 

M ontsomeiTt  J*>  delivered  the  opinion 
of  the  court: 

Two  questions  present  themselves:  (1) 
Does  the  statute  in  question  change  the  com- 
mon-law rule  as  to  what  constitutes  an  at- 
tempt to  commit  an  offense?  (2)  If  not, 
whether  the  facts  stated  show  an  attempt, 
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as  defined  at  the  common  law.  In  my  opin- 
ion, both  these  questions  should  be  answered 
in  the  negative.  The  statute,  in  terms,  re- 
lates to  attempts  to  commit  a  crime,  and,  to 
make  the  intent  still  more  certain,  provides 
that,  before  the  offense  shall  be  complete, 
the  accused  shall  do  some  act  towards  the 
commission  of  such  offense.  This  does  not 
eliminate  any  of  the  elements  of  the  com- 
mon-law offense  of 'attempt  to  commit  crime. 
On  the  contrary,  it  enumerates  them.  To 
constitute  an  attempt,  at  the  common  law, 
something  more  than  an  intention  or  pur- 
pose to  commit  crime  is  necessary.  As  was 
said  by  Field,  Ch.  J.,  in  People  v.  Murray, 
14  Cal.  159:  "Between  preparation  for  the 
attempt  and  the  attempt  itself  there  is  a 
wide  difference.  The  preparation  consists 
in  devising  or  arranging  the  means  or  meas- 
ures necessary  for  the  commission  of  the 
offense;  the  attempt  is  the  direct  movement 
towards  the  commission  after  the  prepara- 
tions are  made."  In  Reg.  v.  Taylor,  1  Fost. 
&  F.  512,  the  chief  baron  said:  "The  act 
[to  constitute  a  criminal  attempt]  must  be 
one  immediately  and  directly  tending  to  the 
execution  of  the  principal  crime,  and  com- 
mitted by  the  prisoner  under  such  circum« 
stances  that  he  has  the  power  of  carrying 
his  intention  into  execution.  If  two  per- 
sons were  to  agree  to  commit  a  felony,  and 
one  of  them  were,  in  execution  of  his  share 
in  the  transaction,  to  purchase  an  instru- 
ment to  be  used  in  the  course  of  the  felon- 
ious act,  that  would  be  a  sufficient  overt  act 
in  an  indictment  for  conspiracy,  but  not  in 
an  indictment  of  this  nature."  See  also 
McDade  v.  People,  29  Mich.  49;  Hicks  v. 
Com,  86  Va.  223,  9  S.  E.  1024;  Queen  v. 
McCann,  28  U.  C.  Q.  B.  514;  Stabler  v.  Com, 
95  Pa.  318,  40  Am.  Rep.  653;  Com,  v.  Mc- 
Donald, 5  Cush.  367 ;  Oriffin  v.  State,  26  Ga. 
493;  People  v.  Maohen,  73  Mich.  27,  40  N. 
W.  925;  3  Am.&  Eng.  Enc  Law,  2d  ed.  p.  266. 
The  sentence  should  be  set  aside^  and  the 
prisoner  discharged. 

Hooker,  Moore»  and  Iionc,  JJ.,  con- 
curred. 

Chranty  Ch.  J.,  dissenting: 

The  respondent  was  convicted  under  the 
following  statute :  "Every  person  who  shall 
attempt  to  commit  a  crime  prohibited  by  law, 
and  in  such  attempt  shall  do  any  act  to- 
wards the  commission  of  such  offense,  but 
shall  fail  in  the  perpetration,  or  shall  be  in- 
tercepted or  prevented  in  the  execution  of 
the  same,  when  no  express  provision  is  made 
by  law  for  the  punishment  of  such  attempt, 
shall  be  punished  as  follows,"  etc.  Comp. 
Laws  1897,  f  11,784.  The  information 
charges  an  attempt  to  break  and  enter  the 
dwelling  house  of  one  Ralph  Walker  on  May 
27,  1899.  The  acts  charged  are  that  "he, 
the  said  Clarence  Youngs,  came  to  Hillsdale, 
Michigan,  said  Hillsdale  being  towards  the 
dwelling  house  of  the  said  Ralph  Walker 
from  the  home  of  the  said  Clarence  Youngs, 
at  which  place,  Hillsdale,  he  loaded  a  revol- 
ver, secured  other  cartridges  therefor,  and 
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gurchased  a  drug  known  as  'chloroform/  to 
3  used  in  the  commission  of  said  oflTense, 
but  that  he  failed  in  the  perpetration  of  said 
offense,  and  was  intercepted  and  prevented 
in  the  execution  of  the  same  by  being  ar- 
rested." The  facts  shown  by  the  prosecu- 
tion are  these:  Respondent  lived  about 
9  miles  southeast  of  Hillsdale.  Had  worked 
husking  corn  in  the  fall  of  1898  for  Mr. 
Walker,  who  lived  about  10  miles  northeast 
of  Hillsdale.  On  May  22  one  Munsou 
Foughty  met  respondent  in  a  saloon  in 
Hillsdale.  He  proposed  to  Foughty  to  go 
over  to  Walker's  and  get  his  money.  He 
stated  to  Foughty  that  Walker  was  possessed 
of  a  considerable  sum  of  money;  that  he 
knew  where  Walker  kept  it, — ^in  the  bureau 
drawer;  and  that  he  would  get  a  pair  of  car- 
pet slippers  and  a  little  chloroform.  He 
fixed  the  following  Saturday  night  as  the 
time  for  the  commission  of  the  crime,  tell- 
ing Foughty  that  he  would  be  in  Hillsdale 
on  Saturday  for  that  purpose,  and  requested 
Foughty  to  meet  him  at  the  saloon.  Fough- 
ty met  him  on  that  day  at  the  appointed 
place.  Respondent  had  a  revolver,  went 
out  and  purchased  some  cartridges,  and  re- 
turned to  the  saloon,  and  the  two  went 
down  in  the  basement  of  the  saloon. 
Respondent  then  loaded  his  revolver,  say- 
ing: ''That  came  pretty  near  killing  one  man 
the  other  night,  and  I  am  going  to  have 
that  money  to-night,  or  it  will  kill  another 
man."  He  asked  Foughty  if  he  had  a  revol- 
ver, and  Foughty  replied  that  he  had.  Re- 
spondent then  went  into  a  drug  store  and 
purchased  some  chloroform,  to  be  used  in 
the  commission  of  the  crime.  He  had  the 
slippers  upon  his  person,  to  be  used  in  enter- 
ing the  house.  On  emerging  from  the  drug 
store  he  was  arrested,  and  the  slippers, 
chloroform,  revolver,  and  cartridges  were 
found  upon  his  person.  He  further  steted 
to  Foughty  that  he  knew  where  Walker 
lived;  that  he  would  get  in  through  the  win- 
dow and  chloroform  him.  When  arrested, 
he  denied  having  any  chloroform,  and,  when 
it  was  found,  said  that  his  mother  had  sent 
him  for  it.  These  facts  were  not  contro- 
verted, as  respondent  introduced  no  testi- 
mony. 

It  is  contended  that  these  acts  do  not  con- 
stitute an  attempt  to  commit  the  £rime,  but 
only  a  preparation  which  the  statute  does  not 
cover.  Two  things  are  essential  to  consti- 
tute an  attempt,  under  the  statute:  (1) 
The  intent  to  commit  the  crime;  (2)  some 
act  or  acte  which  are  necessary  towards  ite 
perpetration.  Hochheimer,  in  his  recent 
work  on  the  Law  of  Crimes  and  Criminal 
Procedure  (§  516),  thus  defines  a  common- 
law  attempt:  "Any  act  in  the  nature  of  a 
direct  movement  towards  the  commission 
of  an  offense  is  an  attempt  to  commit  the  of- 
fense. It  is  sufficient  that  one  step  be  token 
towards  the  actual  commission  of  the  crime, 
but  mere  preparation  or  planning  is  insuf- 
ficient." Wharton  says:  "An  attempt 
.  .  .  is  such  an  intentional  preliminary 
guilty  act  as  will  apparently  result,  in  the 
usual  course  of  natural  evente,  if  not  hin- 
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dered  by  extraneous  causes  in  the  commission 
of  a  deliberate  crime."  1  Wharton,  Crim. 
Law,  §  170.  Sec  also  3  Am.  &  Eng.  Ene. 
Law,  2d  ed.  p.  250.  The  authorities  generally 
recognize  the  difficulty  in  determining  what 
constitutes  an  attempt  under  this  and  simi- 
lar statutes.  How  remote  the  act,  coupled 
with  the  felonious  intent,  must  be  from  the 
consummation  of  the  crime,  depends  upon 
the  various  circumstances  of  each  case. 
There  is  no  simple  and  infallible  test.  S 
Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  265.  The  act 
need  not  be  the  last  proximate  one  prior  to 
the  consummation.  The  felonious  intent  in 
this  case  is  clearly  established.  The  acte 
done  were  clearly  in  furtherance  of  that  in- 
tent. Whether  they  were  too.  remote  is  thfr 
sole  question.  In  the  early  case  of  Rea  v. 
Sutton,  2  Strange,  1074,  the  prisoner  waa 
held  properly  convicted  for  having  in  hia 
custody  and  possession  two  iron  stampSp 
with  the  intent  to  impress  the  scepters  on 
sixpences  and  to  pass  them  off  for  half  guin- 
eas. The  prisoner  was  held  properly  con- 
victed of  an  attempt  to  commit  burglary 
where  he  was  intercepted  while  going  up  the 
steps  of  a  house,  in  the  night-time,  where  he 
had  no  legitimate  business,  and  had  burgla- 
rious tools  in  his  possession.  Com.  v. 
Clark,  10  Pa.  Co.  Ct.  444.  The  statute  in 
that  case  authorized  conviction  for  an  at- 
tempt to  commit  the  crime.  It  contained 
no  language  like  that  in  the  statute  before 
us.  The  court  commented  upon  the  fact 
that  the  prisoner  had  left  the  public  street, 
to  go  upon  private  property.  If  he  had  been 
arrested  in  the  highway,  why  would  not  the 
attempt  have  been  as  complete?  In  an  at- 
tempt to  commit  arson,  it  was  held  that 
those  who  were  absent,  knowing  with  what 
intent  the  others  went,  and  assenting  to  it, 
are  principals.  Uhl  v.  Com,,  6  Gratt.  706. 
Where  one  procured  dies  for  stomping  and 
imitoting  coin,  but  was  apprehended  before 
he  obtoined  the  metol  and  the  chemical 
preparations  necessary  for  making  them,  he 
was  held  properly  convicted  of  an  attempt. 
Reg.  v.  Roberts,  33  Eng.  L.  &,  Eq.  653.  The 
chief  justice  in  that  case  steted  that  he  would 
not  attempt  to  lay  down  any  rule  as  to  what 
act  done  in  furtherance  of  criminal  intent 
will  warrant  an  indictment,  saying  that  he 
did  not  see  the  line  precisely  himself,  but 
said:  "No  one  can  doubt  that  the  procur- 
ing the  dies  and  machinery  was  necessarily 
connected  with  the  offense,  and  was  for  the 
express  purpose  of  the  offense."  Procuring 
indecent  prints,  with  the  intent  to  publish 
them,  was  held  an  indictable  offense,  while 
preserving  and  keeping  them  with  a  like  in- 
tent would  not  be.  Dugdale  v.  Queen,  1  £1. 
&  Bl.  435.  The  principle  of  that  case  is 
that  procuring  is  an  overt  act,  while  posses- 
sion a] one  is  not.  Where  one  procured  cam- 
phene  and  other  combustibles,  placed  them 
in  his  room,  solicited  another  to  use  them  in 
burning  a  barn,  and  promised  to  g^ve  him 
a  deed  to  land  if  he  would  do  so,  he  was  held 
properly  convicted  of  an  attempt  to  commit 
arson.  McDermott  v.  People,  5  Park.  Crim. 
Rep.    102.     It   is   there   stated:     "The   two 
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important  and  essential  facta  to  be  estab- 
lished to  convict  a  person  of  an  offense  are: 
First,  an  intent  to  commit  the  offense;  and, 
second,  some  overt  act,  consequent  upon 
that  intent,  towards  its  commission.  So 
long  as  the  act  rests  in  bare  intention,  it  is 
not  punishable;  cogitationU  pcenam  nemo 
paiitur.  It  is  only  when  the  thought  man- 
ifests itself  by  an  outward  act  in  or  towards 
the  commission  of  an  offense,  that  the  law 
intervenes  to  punish.  As  we  cannot  look 
into  the  mind  to  see  the  intent,  it  must,  of 
necessity,  be  inferred  from  the  nature  of  the 
set  4one;  and,  if  that  be  unlawful,  a  wicked 
intent  will  be  presumed.  These  are  funda- 
mental l^al  principles.  Now,  applied  to 
the  facts  of  this  case,  what  do  we  find?  We 
find  that  the  defendant  intended  to  commit 
the  crime  of  arson.  Indeed,  he  had  com- 
mitted the  offense  'already  in  his  heart.' 
What  were  the  overt  acts  towards  the  com- 
mission? He  had  prepared  camphene  and 
other  combustibles,  and  had  them  in  his 
room,  and  then  he  went  a  step  further,  and 
solicited  McDonnell  to  use  those  combustibles 
to  bum  the  building,  promising  him,  if  he 
would  do  so,  to  'give  him  the  deeds  of  the 
place,  and  assign  to  him  his  right  in  the 
same.  We  have,  then,  the  fixed  design  of 
the  defendant  to  bum  this  barn,  and  overt 
sets  towards  the  conmiission  of  the  offense, 
snd  a  failure  in  the  perpetration  of  it.  The 
offense,  then,  is  fully  made  out;  for  the  in- 
tent to  do  the  wrongful  act,  coupled  with  the 
overt  acts  towards  its  commission,  consti- 
tutes the  attempt  spoken  of  by  the  statute." 
Where  the  prisoner  entered  into  conspiracy 
with  others  to  place  a  dangerous  explosive 
upon  the  track  of  a  railroad  company,  so 
that  it  would  be  exploded  by  a  passing  train, 
had  met  the  other  conspirators  at  the  house 
of  one  of  them,  where  the  bomb  was  pre- 
pared and  committed  to  the  prisoner,  and 
the  conspirators  agreed  to  meet  at  half  past 
4  o'clock  in  the  morning,  at  the  junction  of 
two  streets  for  the  purpose  of  immediately 
proceeding  to  put  their  project  into  execu- 
tion, and  the  prisoner  had  left  his  dwelling 
to  join  his  confederates  pursuant  to  the  ap- 
pointment made  on  the  preceding  day,  ap- 
proached the  place  of  rendezvous  with  the 
bomb  in  his  possession,  and  was  intercepted 
by  the  police,  he  was  held  properly  convicted. 
The  statute  in  that  case  provided  that 
"any  person  who  maliciously  places  an  ob- 
struction upon  the  track  of  any  railroad," 
etc  People  v.  Stites,  76  Cal.  570,  17  Pac. 
698.  See  also  People  v.  Mann,  113  Cal.  76, 
45  Pac.  182.  Where  one  had  taken  an  im- 
pression of  a  key  to  a  warehouse,  and  pre- 
pared a  false  key,  which  he  had  in  his  pos- 
session, with  the  intent  to  break  and  enter, 
he  was  properly  convicted  under  a  statute 
identical  with  this.  Oriffin  v.  State,  26  Oa. 
493. 

The  cases  upon  this  subject  are  very  nu- 
merous, and  undoubtedly  many  might  be 
eited  from  which  it  might  fairly  be  inferred 
that  the  courts  which  decided  them  might 
hold  that  the  acts  in  this  case  were  too  re- 
mote, and  constituted  merely  a  preparation 
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which  the  law  does  not  recognize  and  pun- 
ish as  criminal.  One  of  the  strongest  cases 
cited  is  People  v.  Murray,  14  Cal.  169,  where 
it  was  held  that  an  attempt  to  commit  an 
incestuous  marriage  was  not  established  by 
an  elopement  for  the  avowed  purpose,  and 
the  request  to  another  to  go  for  a  magistrate 
to  perform  the  ceremony.  It  was  also  said 
that  the  attempt  could  only  be  consummated 
by  engaging  the  officer  to  perform  the  cere- 
mony, with  the  parties  standing  before  him 
to  take  the  vows  preparatory  to  the  contract 
of  marriage.  The  statute  in  that  case  is  not 
stated  in  the  opinion.  Bishop,  in  speaking 
of  this  case,  says,  "We  cannot  safely  assume 
that  it  will  be  followed  by  all  courts."  1 
Bishop,  New  Crim.  Law,  $  764.  I  cannot 
yield  it  my  assents  In  Queen  v.  McCann, 
28  U.  C.  Q.  B.  614,  three  entered  into  con- 
spiracy to  commit  burglary.  One  was  kept 
away  by  his  father,  who  had  discovered 
their  design.  The  other  two  (the  prison- 
ers) went  to  within  about  14  feet  of  the 
house,  stood  outside  of  the  fence  awhile,  and 
then  went  away.  It  might  well  be  held  in 
that  case  that  there  was  no  attempt,  on  the 
ground  that  they  had  abandoned  their  in- 
tent to  commit  the  crime.  The  court  said: 
''The  bare  fact  that  the  prisoners  were  seen 
looking  at  the  house  at  the  distance  of  13 
or  14  feet  is  not  of  itself  a  crime,  and,  al- 
though it  may  be  said  they  were  near  the 
premises  upon  the  understanding  previous- 
ly entered  into,  yet  there  is  no  evidence  of 
the  fact.  For  all  that  appears,  they  may 
have  changed  their  minds,  and,  in  the  ab- 
sence of  their  comrade,  went  there  vrith 
some  other  object,  or  for  some  other  pur- 
pose, and  not  with  the  intent  charged." 
We  are  also  cited  to  Hicks  v.  Com,  86  Va. 
223,  9  S.  £.  1024.  In  that  case  the  prisoner 
was  charged  with  an  attempt  to  administer 
poison,  by  soliciting  one  Laura  Long,  for  a 
promised  reward,  to  administer  the  same, 
and  that  the  poison  was  delivered  to  her. 
The  court  said:  "It  was  not  charged, 
however,  that  she  agreed  to  administer  the 
poison,  or  that  she  did  any  act  towards  the 
commission  of  the  crime."  On  the  contrary, 
she  testified  that  she  never  did  agree  to  ad- 
minister it,  and  never  intended  to;  that  she 
wanted  to  fool  Hicks,  because  she  wanted  to 
catch  him,  and  to  let  other  people  know  it. 
One  justice  dissented.  Under  a  statute  iden- 
tical with  ours,  in  a  charge  of  an  attempt  to 
commit  incest,  mere  solicitation  was  held  in- 
sufficient;  and  the  court  says:  "The  stat- 
ute must  be  construed,  in  cases  like  the  pres- 
ent, to  mean  a  physical  act,  as  contradis- 
tinguished from  a  verbal  declaration;  that 
is,  it  must  be  a  step  towards  the  actual  com- 
mission of  the  offense,  and  not  a  mere  effort, 
by  persuasion,  to  produce  the  condition  of 
mind  essential  to  the  commission  of  the  of- 
fense." Cox  V.  People,  82  111.  191.  Coim- 
sel  say  that  though  one  may  intend  to  com- 
mit a  crime,  and  do  many  things  towards  its 
commission,  yet  he  may  repent,  and  the  law 
gives  to  him  a  locus  pcenit entice.  But  where 
is  this  locus f  Is  it  at  the  window  which 
he  proposes  to  enter  T    or  at  the  gate  to  the 
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indoflure  of  the  dwelling?  or  at  the  divid- 
ing line  between  the  public  highway  and  pri- 
vate property?  How  much  distance  and 
time  does  the  law  give  him  to  repent?  Ck>n- 
versions  like  that  of  Paul  are  rare,  especial- 
ly among  criminals.  The  law  will  not 
"o'erleap  itself"  to  find  a  time  and  place  for 
repentance,  when  the  criminal  has  started 
forth,  armed  and  equipped  to  carry  out  his 
felonious  intent.  It  may  refuse  conviction 
when  repentance  and  abandonment  are 
shown,  but  not  till  then.  The  only  reason- 
able and  just  rule,  in  my  judgment,  is  that 
when  one  has  prepared  himself  with  weap- 
ons and  tools  for  the  purpose  of  accomplish- 
inf  a  crime,  and  has  started  out  to  accom- 
plish it,  the  oflTense  is  complete,  unless  it  is 
shown,  as  was  the  case  in  Queen  v.  MoCann, 
that  he  had  abandoned  his  purpose.  It 
would  be  difficult,  if  not  impossible,  to  har- 
monize all  the  cases.  No  two  are  alike  in 
their  facts.  In  the  case  before  us,  the  plan 
was  perfected.  All. the  preparations  were 
made  for  carrying  it  out.  The  respondent 
left  his  home,  with  the  revolver  and  slip- 
pets;  had  traveled  nine  miles  towards  the 
place;  had  then  provided  himself  with  chlor- 
oform, and  loaded  his  revolver;  had  met  his 
supposed  co-conspirator  at  the  place  of  ren- 
dezvous. All  these  acts  were  done  for  the 
express  purpose  of  committing  the  crime, 
and  he  was  prevented  from  the  commission 
by  his  arrest.  I  think  that  the  steps  taken 
constitute  something  more  than  a  bare  prep- 
aration, and  were  acts  towards  the  commis- 
sion of  the  crime,  within  the  meaning  of  the 
statute.    The  conviction  should  be  affirmed. 


David  TURNER 

V. 

ST.  CLAIR  TUNNEL  COMPANY,  Plff.  in 

Err. 


( 


.Mich. 


.) 


The  luie  of  compreaaed  air  In  the  eon- 
■trnction  of  a  tunnel  does  not.  under 
the  law  of  Canada,  create  a  liability 

to  employees  as  an  absolute  insurer  of  the 
machinery  and  appilances  and  system 
adopted,  but  the  duty  of  the  employer  in  this 
respect  is  discharged  by  appointing  compecont 
tuperlntendeots  and  worlcmeD,  and  authoriz- 
ing them  to  procure  all  necessary  machinery 
and  appliances. 

(November  7,  1899.) 

ERROR  to  the  Circuit  Court  for  St.  Clair 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negligence. 
Reversed, 

The  facts  are  stated  in  the  opinion  and  in 
the  report  of  the  case  on  former  appeal,  36 
L.  R.  A.  134. 

Note. — For  former  decision  In  this  case,  es- 
tabllshlng   the   rule   that   the   law   of   Canada 
goTems  the  case,  see  Turner  v.  St.  Clair  Tunnel 
Co.   (Mich.)  86  L.  R.  A.  134. 
47  L.  R.  A. 

See  also  47  L.  R.  A.  597. 


Mesers.  Gear  Sb,  Williams,  with  Mr, 
E.  W.  MeddmiiKky  for  plaintiff  in  error: 

The  circuit  judge  erred  in  his  statement 
of  the  law  of  Canada. 

Wilson  V.  Merry,  L.  R.  1  H.  L.  Se.  App. 
Cas.  326;  Warrant  v.  Webb,  18  C.  B.  797; 
Hedley  v.  Pinkney  d  Sons  8.  S.  Co.  [1894] 
A.  C.  222;  Lovegrove  v.  London,  B.  d  S.  O, 
R.  Co.  16  C.  B.  N.  8.  669 ;  Gallagher  v.  Ptper, 
16  C.  B.  N.  S.  669;  Feltham  v.  England,  L. 
R.  2  Q.  B.  33 ;  Smith  v.  Howard,  22  L.  T.  N. 
8.  130;  Hotoells  v.  Landore  Siemens  Steel 
Co,  L.  R.  10  Q.  B.  62;  HaU  T.  Johnson,  3 
Hurlst  &  C.  689;  Balleny  v.  Cree,  12  Sees. 
Cas.  3d  8er.  p.  626;  MoFarlane  v.  CHlmour, 
6  Ont  Rep.  302 ;  Matthews  v.  Hamilton 
Powder  Co,  14  Ont  App.  Rep.  261;  Wilson 
V.  Hume,  80  U.  C.  C.  P.  542. 

Messrs.  Glutdwiok  ft  Mellwaim  for  de- 
fendant in  error. 

Grant,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

The  facts  and  circumstances  of  plaintiff's 
claim  are  sufficiently  stated  in  the  former 
opinion.  Ill  Mich.  578,  36  L.  R.  A.  134,  70 
N.  W.  146.  The  case  was  retried,  submitted 
to  the  jury  upon  the  theory  that  the  law  of 
Canada  sustained  the  plaintiff's  claim,  and 
the  jury  rendered  a  verdict  in  his  favor.  The 
sole  question  now  submitted  for  our  deter- 
mination is.  What  is  the  law  of  Canada,  as 
found  in  the  decisions  of  the  courts  of 
Canada  and  England?  The  learned  circuit 
judge  summed  up  his  instructions  to  the 
jury  as  follows:  "Now,  there  are  certain 
things  which  I  have  referred  to  before,  which 
I  want  to  repeat  here,  in  connection  with 
that  rule:  That,  before  this  plaintiff  can 
recover,  he  must  satisfy  you,  by  a  fair  pre- 
ponderance of  evidence:  First,  that  the  use 
of  compressed  air,  as  used  on  the  Canadian 
side  of  this  tunnel,  was  a  dangerous  agency; 
second,  that  the  dangers  connected  with  its 
use  and  with  working  in  it  were  concealed 
and  hidden,  and  were  not  open  to  the  obser- 
vation of  ordinary  men;  third,  that  the 
plaintiff,  Tum«r,  did  not  know  of  that  con- 
cealed and  hidden  danger  at  the  time  he 
went  to  work  in  it;  and,  fourth,  that  the  de- 
fendant did  not  afford,  either  by  the  system 
which  it  adopted  there  or  the  valve  which  it 
used  on  that  lock,  or  by  adopting  proper 
rules  and  giving  proper  warnings, — ^had  not 
given  him  any  knowledge  or  warning  of  the 
danger  he  was  about  to  encounter."  The 
first  three  propositions  are  not  involved  in 
the  question  before  us.  The  fourth  prop- 
osition is  the  one  whose  correctness  is  chal- 
lenged according  to  the  law  of  England. 

Questions  were  submitted  to  the  jury,  and 
answers  thereto  made,  as  follows: 

( 1 )  Did  the  defendant  negligently  provide 
unsuitable  appliances  for  regulating  and  con- 
trolling the  air  in  the  locks  T 

A.  Yes. 

(2)  Did  the  defendant  negligently  main- 
tain or  sanction  a  defective  or  dangerous 
system  for  workmen  remaining  in  and  lock- 
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isg  out  from  the  compressed  air  chamber  for 
inexperienced  men? 
A.  Yes. 

(3)  In  the  abssBce  of  Mr.  Hobson,  did  the 
defendant  provide  for  such  actual  superin- 
tcmdenoe  of  its  use  of  compressed  air  as 
part  of  its  system  as  its  character  and  pe- 
culiar danger  to  workmen  reasonably  re- 
quired? 

A.    No. 

(4)  Were  the  plaintiff's  injuries  solely 
the  result  of  the  defendant's  negligence  T 

^.  Yes. 

The  court  instructed  the  jury  that  there 
was  no  evidence  to  show  that  Hobson,  the 
general  manager,  or  Eames  and  Murphy, 
were  incompetent.  Upon  this  point  the 
eourt  instructed  the  jury  as  follows:  ''Now, 
it  is  a  matter  of  common  knowledge  and 
common  sense  that  a  man  may  be  a  compe- 
tent man  in  a  work,  and  yet  he  may  not  use 
good  judgment  in  adopting  the  system. 
There  is  nothing  to  impeach  the  competency 
of  these  men,  even  though  you  may  be  of  the 
opinion  that  the  system  that  they  adopted 
was  not  the  best  system  that  could  have  been 
adopted.  So  far,  then,  as  the  competency  of 
Mr.  Hobson,  Mr.  Eames,  orMr.  Murphy  is  con- 
cerned, I  must  ask  you  to  accept  that  as  a 
question  of  law  from  me,  that  there  is  no 
evidence  here  that  would  warrant  you  in  find- 
ing that  either  one  of  those  men  was  incom- 
petent for  the  position  which  he  held  during 
the  construction  of  that  tunnel."  The  third 
special  finding  is  of  no  consequence.  Mr. 
Hobson  was  not  present  to  superintend  the 
work  all  the  time.  He  received  daily  reports 
from  those  in  charge.  His  only  knowledge  of 
Uie  use  of  compressed  air  was  obtained  from 
study,  reading,  and  consultation  with  others 
of  experience.  He  had  had  no  actual  experi- 
enee  in  its  use.  He  was  a  civil  engineer  of  forty 
years'  experience.  The  tunnel  was  planned 
and  constructed  under  his  supervision.  Mr. 
Murphy,  a  thoroughly  competent  man,  was 
selerted  because  of  his  skill,  knowledge,  and 
experience  of  many  vears  in  the  use  of  com- 
pressed air.  He  had  the  entire  charge  of  its 
use  in  the  construction  of  the  tunnel.  Under 
this  record,  therefore,  the  defendant  com- 
pany had  performed  its  full  duty  in  the  em- 
ployment of  competent  men.  Mr.  Hobson 
pur<diased  the  machinery  for  the  air  locks, 
and  "the  primary  consideration  was  to  get 
the  best."  The  sole  defect  alleged  in  the 
machinery  is  that  the  valves  used  in  letting 
out  the  compressed  air  were  too  large,  al- 
lowing it  to  escape  too  fast  The  defects 
claimed  in  the  system  are  the  failure  to  pro- 
vide a  competent  person  in  charge  of  the 
locks,  and  in  i>ermittinff  the  inexperienced 
worlonen  to  lock  themselves  in  and  out.  The 
aaeetion  may  be  stated  thus:  Did  the  de- 
fendant, under  the  law  of  England,  discharge 
its  duty  towards  its  employees  by  appoint- 
ing eompetent  superintendents  and  work- 
men, and  authorizmg  them  to  procure  all 
necessary  machinery  and  appliances,  or  was 
it  the  absolute  insurer  of  the  safety  of  its 
machinery  and  appliances  and  of  the  system 
adopted?  The  use  of  compressed  air  for  the 
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purpose  of  construction  is  not  attacked.  It 
had  been  in  use  for  similar  purposes  many 
years.  The  defendant,  through  its  directors 
and  president,  had  intrusted  Uie  entire  work, 
including  the  purchase  of  machinery,  to  com- 
petent and  experienced  men.  The  directors 
presumably  were  not  men  of  experience  in 
these  matters.  It  is  not  claimed  that  they| 
were.  They  did  as  men  must  always  do  un'« 
der  the  like  circumstances.  Having  no  prao* 
tical  experience  or  •  knowledge  themselveSy 
they  did  all  that  could  be  done  if  the  work 
was  to  be  performed  at  all,  viz,,  they  selected 
men  of  experience  to  perform  it.  It  would 
be  great  negligence  for  inexperienced  men  to 
attempt  to  supervise  such  work,  and  deter- 
mine  what  system  and  what  machinery 
should  be  used.  It  has  always  been,  and  al- 
ways must  be,  that  those  who  build  build- 
ings, large  and  small,  construct  machinery, 
or  engage  in  the  construction  of  extensive 
works  luce  the  present,  are  unskilled  them- 
selves in  the  strength  of  materials,  the 
soundness  of  machinery,  the  proper  methods 
of  construction,  or  the  proper  system  for  con- 
ducting the  construction.  Of  necessity, 
therefore,  they' must  act  through  others,  and 
rely  upon  the  judement  of  others.  All  in- 
telligent men,  workmen  as  well  as  others, 
are  familiar  with  this  fact.  I  have  exam- 
ined all  the  authorities  cited  by  coimsel,  and 
also  some  others.  I  have  found  some  diffi- 
culty in  reaching  a  conclusion.  Both  in 
England  and  America  are  manj  decisions 
whose  facts  bring  them  so  near  the  dividing 
line  that  it  is  often  difficult  to  determine  ex- 
actly when  they  are  within  and  when  with- 
out the  rule,  or,  stated  differently,  when  the 
rule  applies  to  the  facts  of  the  case.  It  is 
also  true  that  courts  in  England  as  well  as 
America  sometimes  use  language  not  neces- 
sary to  the  decision  of  the  case,  and  this  has 
enhanced  the  difficulty.  I  have  found  no 
case  exactly  in  point,  and  no  one  the  parallel 
Off  this  in  its  facts.  We  must  therefore  de- 
termine what  the  law  is  by  analogy  frcMu  a 
careful  analysis  of  the  reported  cases  relied 
upon. 

In  To/rra/nt  v.  Wehb,  18  C.  B.  797,  decided 
in  1866,  defendant  was  the  contractor  to  dec- 
orate a  club  house.  He  erected  a  scaffold 
80  feet  high.  It  was  insecurely  constructed, 
and  broke,  precipitating  plaintiff  to  the 
pavement.  The  negligence  charged  was  the 
erection  of  an  improper  scaffold  by  which 
plaintiff  was  exposed  to  unreasonable  risk. 
Two  theories  were  submitted  to  the  ju^: 
( 1 )  That  the  scaffold  was  erected  under  the 
personal  direction  of  the  defendant;  and  (2) 
that  the  person  employed  to  erect  it  was  in- 
competent. No  scienter  was  alleged.  Plain- 
tiff recovered.  In  reversing  the  case  the 
court  says:  ''The  master  certainly  is  not 
responsible  where  he  does  his  best  to  get 
competent  persons.  He  is  not  bound  to  war- 
rant their  competency*  The  master  may  be 
responsible  where  he  is  personally  guilty  of 
negligence,  but  certainly  not  where  he  does 
his  best  to  get  competent  persons.  "The  jury 
might  have  been  of  opinion  that  the  defend- 
ant used  every  possible  care  to  employ  a 
competent  person,    •    •    •    and  yet  that  he 
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was  liable,  because  it  turned  out  that  Mar- 
tin was  incompetent."  A  similar  case  to 
this  was  Wigmore  v.  Jay,  6  Exch.  364,  de- 
cided in  1850.  In  Oallagher  t.  Piper,  16  C. 
B.  N.  S.  669,  decided  in  1864,  the  negligence 
charged  was  the  failure  to  supply  sufficient 
material  for  the  erection  of  a  scaffold.  De- 
fendant had  selected  a  general  agent,  whose 
duty  it  was  to  supply  these  materials.  The 
agent  was  notified  of  the  insufficiency  of  the 
supply,  in  consequence  of  which  plaintiff 
was  injured.  Held,  that  the  company  had 
performed  its  legal  duty  in  providing  suffi- 
cient materials  and  a  competent  man.  That 
case  cited  with  approval  Wigmore  v.  Jay, 
What  difference  in  principle  is  there  between 
oonstructinff  a  scaffold  and  constructing  a 
tunnel?  If  Webb,  in  Tarrant  v.  Webb,  was 
relieved  from  liability  by  employing  a  com- 

Setent  person  to  erect  a  scaffold,  now  can 
efendant,  under  the  same  rule»  be  liable 
when  it  has  employed  competent  men  to  con- 
struct a  tunnel?  If  Piper,  in  Oallagher  y. 
Piper,  was  relieved  from  liability  by  the  se- 
lection and  appointment  of  a  general  man- 
ager, whose  duty  it  was  to  supply  these  ma- 
terials, why  is  not  the  defendant  relieved? 
In  Feltham  v.  England,  L.  R.  2  Q.  B.  33,  de- 
cided in  1866,  a  traveling  crane  was  moving 
on  a  tramway  resting  on  beams  of  wood  sup- 
ported by  piers  of  brick.  While  plaintiff 
was  at  work  upon  a  locomotive,  which  was 
being  hoisted,  the  piers  save  way,  and  he 
was  injured.  Two  grounds  of  liability  were 
claimed:  (1)  That  the  manaj^er  was  the 
alter  ego  of  the  master,  and  guilty  of  negli- 
gence in  not  ascertaining  the  sufficiency  of 
the  piers;  and  (2)  that  defendant  might  or 
ought  to  have  known  that  the  piers  were  not 
sufficient.  Both  contentions  were  decided 
against  the  plaintiff,  the  court  saying: 
"There  was  nothing  to  show  that  he  [de- 
fendant] had  employed  unskilful  or  incom- 
S stent  persons  to  build  the  piers,  or  that  he 
id  knoWj  or  ought  to  have  known,  that  they 
were  insufficient  for  the  use  to  which  they 
were  applied.  He  was  a  maker  of  engines, 
and  therefore,  in  that  sense,  an  engineer,  but 
not  in  the  sense  that  he  possessed  special 
knowledge  as  to  the  strength  or  sufficiency 
of  brickwork.  We  cannot,  in  the  absence  of 
such  evidence,  say  there  was  any  case  fit  to 
be  submitted  to  the  jury  as  to  this  ^ound 
of  liabilitv."  What  difference  in  principle 
between  the  construction  of  these  piers  and 
the  defendant's  tunnel?  The  niers  had  just 
been  completed  when  the  accident  occurred. 
If  some  workman  engaged  in  the  construc- 
tion of  the  piers  had  been  injured,  would  not 
the  rule  be  the  same?  In  Lovegrove  v.  Lon- 
don, B,  d  8,  0.  R.  Co.  16  C.  B.  N.  S.  669,  de- 
cided in  1864,  the  negligence  charged  con- 
sisted in  the  improper  laying  of  temporary 
rails,  which  were  laid  for  the  purpose  of  con- 
veying trucks  loaded  with  ballast.  Sufficient 
sleepers  were  not  placed  under  the  rails. 
The  company  had  no  knowledge  of  the  de- 
fective manner  in  which  they  were  laid,  and 
had  used  due  care  in  the  selection  of  persons 
to  perform  that  duty.  Held,  that  the  com- 
paxiy  was  not  liable.  In  Smith  v.  Howard, 
22  L.  T.  N.  S.  130.  decided  in  1870,  the  acoi- 
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dent  arose  through  the  incompetency  of  a 
boy  employed  to  assist  the  plaintiff.  De- 
fendant had  delegated  to  one  M.,  his  fore- 
man, the  authority  to  engage  and  discharge 
employees.  Plaintiff  complained  to  M.  of 
the  incompetency  of  the  boy.  Held,  that  de- 
fendant was  not  liable,  because  he  had  law- 
fully delegated  this  authority,  and  had  re- 
ceived no  actual  notice  of  the  boy's  incom- 
petency. What  difference  in  principle  be- 
tween delegating  the  authority  to  employ 
workmen  and  delegating  the  authority  to 
employ  or  purchase  machinery  and  appli- 
ances 7  In  Hotoelle  v.  Landore  Siemens  Steel 
Co,  L.  R.  10  Q.  B.  62,  decided  in  1874,  the  ac- 
cident arose  through  the  negligence  of  de- 
fendant's manager,  appointed  in  accordance 
with  an  act  of  Parliament.  Held,  that  the 
authority  of  the  manager  was  the  same  as 
though  ne  had  been  appointed  outside  the 
act.  Judge  Blackburn  said:  "It  is  a  rule 
of  law  that  the  master  who  employs  a  ser- 
vant (not  an  affent)  is  responsible  for  the 
negligence  of  that  servant  in  matters  in 
which  he  is  employed;  but  there  is  this  ex- 
ception, which  has  been  established  by  a 
series  of  decisions:  That  with  regard  to  a 
fellow  servant  the  master  is  held  not  so  re- 
sponsible, because  this  negligence  is  to  be 
taken  as  one  of  the  ordinary  risks  which  the 
servant  contemplates  and  undertakes  when 
entering  into  his  employment  When  the 
master  personally  interferes,  he  is  liable  for 
his  personal  negligence,  just  as  the  individ- 
ual servant  would  be,"  In  Wilson  v.  Merry, 
L.  R.  1  H.  L.  Sc.  App.  Cas.  326,  decided  in 
1868,  plaintiff's  son  was  killed  by  the  ex- 
plosion of  fire  damp,  which  was  the  result 
of  tlie  faulty  construction  of  a  platform 
which  interrupted  the  free  current  or  cir- 
culation of  air  in  the  pit  In  disposing  of 
the  case,  Lord  Cairns,  the  chancellor,  said: 
"The  master  is  not,  and  cannot  be,  liable  to 
his  servant,  unless  there  be  negligence  on  the 
part  of  the  master  in  that  in  which  he  (the 
master)  has  contracted  or  underteken  with 
his  servant  to  do.  The  master  has  not  con- 
tracted or  underteken  to  execute  in  person 
the  work  connected  with  his  business.  The 
result  of  an  obligation  on  the  master  per- 
sonally to  execute  the  work  connected  with 
his  business,  in  place  of  being  beneficial, 
might  be  disastrous,  to  his  servante,  for  the 
master  might  be  incompetent  personally  to 
perform  the  work.  At  all  events,  a  servant 
may  choose  for  himself  between  serving  a 
master  who  does  and  a  master  who  does  not 
attend  in  person  to  his  business.  But  what 
the  master  is,  in  my  opinion,  bound  to  his 
servant  to  do,  in  the  event  of  his  not  per- 
sonally superintending  and  directing  the 
work,  is  to  select  proper  and  competent  per- 
sons to  do  so,  and  to  furnish  them  with  ade- 
quate materials  and  resources  for  the  work. 
When  he  has  done  this,  he  has,  in  my  opin- 
ion, done  all  that  he  is  bound  to  do;  and,  if 
the  persons  so  selected  are  guilty  of  negli* 
gence,  this  is  not  the  negligence  of  the  mas- 
ter. .  .  .  Negligence  cannot  exist  if  the 
master  does  his  best  to  employ  competent 
persons.  He  cannot  warrant  the  competency 
of  his  servante."    While  it  is  true  in  that 
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ease  that  the  defect  was  not  one  of  oriffinal 
oonstruetion,  and  the  chancellor  said,  ^'The 
•ystem  of  ventilation  in  the  pit  before  the 
scaffold  was  placed  there  was  of  the  usual 
kind,  hy  downcast  and  upcast,  and  it  is  not 
suggested  that  before  the  platform  was 
erected  the  system  of  Tentilation  was  defec- 
tive in  any  particular,"  yet  the  platform  was 
erected  in  carrying  on  the  work  of  the  de- 
fendants, whose  servant  to  whom  they  in- 
trusted the  responsibility  of  building  it  had, 
in  his  judgment,  made  proper  arrangements 
for  the  escape  of  the  fire  oamp.  What  dif- 
ference in  principle  between  dd^gatinjr  the 
authority  to  construct  platforms,  scaffolds, 
etc^  necessary  in  carrying  on  mining  oper- 
ations after  the  construction  of  the  plant, 
and  del^fating  the  authority  to  build,  pur- 
chasMS,  and  use  those  things  essential  to  the 
original  construction?  The  lord  chancellor 
not  only  states  the  rule,  but  gives  the  rea- 
sons on  which  it  is  founded.  The  same  prin- 
ciple was  involved  in  Balleny  v.  Oree,  11 
Sess.  Cas.  3d  Ser.  p.  626,  decided  in  1873. 
It  is  true  that  the  defect  arose  after  the  ma- 
chine was  furnished,  but  the  rule  seems  to 
cover  all  oases.  Lord  Cowan  said:  "As  he 
[defendant]  himself  was  unacquainted  with 
the  machine,  he  intrusted  the  charge  of  his 
work  to  a  properly  qualified  and  skilled  me- 
dianiCy  and  to  a  superintendent  and  man- 
ager.**  Lord  Benholme  said:  "He  [defend- 
ant] himself  was  not  a  skilled  machinist, 
and  he  cannot  be  held  responsible  for  the  de- 
fect in  the  machinery."  bee  also  MoFarlane 
7.  GUmour  (1884)  6  Ont.  Rep.  302;  WiUon 
V.  Bume  (1880)  30  U.  C.  C.  P.  642.  Mat- 
them  V.  Hamilton  Potoder  Co.  14  Ont.  App. 
Rep.  261,  decided  in  1887,  is  "similar  to  Mo- 
Farlane  v.  OUmour,  The  language  of  Lord 
Oiims  in  WiUon  v.  Merry,  and  of  Huddle- 
ston,  B.,in  Allen  v.  New  Oae  Co.L.  R.  1  Exch. 
Div.  25 1«  is  cited  with  approval.  Hagarty, 
Ch.  J.  [14  Ont.  App.  Rm>.  261],  said:  "If 
the  principal  be  aware  of  defects  in  machin- 
ery, and  with  that  knowledge  permit,  or 
passively  allow,  the  work  to  proceed,  I  can 
understand  holding  him  liable.  But  that  is 
Tery  different  from,  at  once,  on  acquiring  the 
knowledge,  directing  the  necessary  repairs, 
and  the  cessation  of  work  until  that  be  com- 
pleted. If  there  be  no  interference  what- 
ever, and  no  knowledge  of  defects,  trusting 
to  a  competent  manager,  it  would  seem  from 
the  eases  that  the  prmdpal  is  not  liable  for 
injury  to  a  workman,  the  result  of  the  neg- 
ligence of  his  fellow  servant,  the  manager." 
In  speakinff  of  the  liability  of  the  master 
for  persons  interference,  he  says:  "I  have 
not  found  any  authority  specially  defining 
the  meaaure  of  permitted  interference."  He 
then  cites  several  authorities,  and  remarks 
that  "there  is  a  marked  difference  between 
English  and  American  laws  on  tJie  fellow 
workman  ouestion."  These  cases,  in  my 
judgment,  logically  lead  to  tiie  conclusion 
that  under  the  law  of  England  the  master  is 
not  liable  where  he  does  not  personally  su- 
perintend the  work,  and  has  intrusted  to 
competent,  skilled,  and  experienced  agents 
the  adoption  of  a  system  and  the  purcbue  of 
machinery. 

47K  B.  A. 


The  learned  counsel  for  plaintiff  cite,  as 
supporting  their  contention,  the  following 
authorities:  Paterson  v.  Wallace,  1  Macq. 
H.  L.  Cas.  748 ;  Brydon  v.  Stewart,  2  Macq. 
H.  L.  Cas.  30;  Sword  v.  Cameron,  1  Dunlop, 
B.  &  M.  Sc.  Sess.  Cas.  493;  Barton's  Hill 
Coal  Co,  V.  Reid,  3  Macq.  H.  L.  Cas. 
266;  Coal  Co,  v,  McOuire,  8  Macq.  H. 
L.  Cas.  300;  Weems  v.  Mathieson,  4  Macq. 
H.  L.  Cas.  215;  Smith  r.  Baker  [1891] 
A.  C.  826;  Allen  v.-New  €hu  Co.  L.  R. 
1  Exch.  Div.  251;  Cook  v.  Stork,  14 
Sess.  Cas.  4th  Ser.  1;  Webster  v.  Foley,  21 
Can.  8.  C.  680;  Pairweather  v.  Owen  Sound 
Stone  Quarry  Co,  26  Ont  Rep.  604;  O'Con- 
nor V.  Hamilton  Bridge  Co,  25  Ont.  Rep.  12; 
1  Beven,  Neg.  738,  740;  Smith,  Mast.  &  S.  p. 
229.  In  Paterson  v.  Wallace,  1  Macq.  H. 
L.  Cas.  748,  decided  in  1864,  the  negligence 
charged  was  the  careless  leaving  of  a  stone 
in  the  roof  of  a  mine.  The  question  now 
before  us  was  not  discussed.  Tne  lord  chan- 
cellor used  this  language:  "It  is  very  true 
that  if  a  master  employ  several  servants  in 
the  same  operation, — as  in  building  a  house, 
or  in  working  a  mine, — the  persons  engaged 
being  competent  persons,  should  an  accident 
happen  to  one  of  them  owing  to  a  neglect  of 
another  the  master  is  not,  by  the  law  of 
England,  responsible."  He  states  the  ques- 
tion as  follows:  "Now,  the  plaintiffs  were 
to  make  out — First«  that  the  stone  had  been 
negligently  suffered  to  remain  too  long 
without  being  removed,  and,  second,'  they 
were  to  make  out  that  Paterson  lost  hie  life, 
not  by  his  own  rashness  in  passing  under 
'that  stone  before  its  removal,  but  by  reason 
of  the  neffliffence  of  the  master,  or  the  neg- 
ligence of  Snedden,  his  underground  man- 
ager." If  that  case  is  to  be  construed  as 
holding  that  the  negligence  of  Snedden,  the 
underground  manager,  was  attributable  to 
the  master^  it  has  since  been  overruled  by  re- 
peated decisions  of  the  same  court.  The 
same  statement  applies  to  Brydon  v.  Steuh 
art  (1865)  2  Macq.  H.  L.  Cas.  30.  The  ques- 
tion in  that  case  was  this:  "Was  the  de- 
ceased at  the  time  fairly  and  really  engaged 
in  the  work  of  the  respondent?"  In  Su^rd 
V.  Cameron,  1  Dunlop,  B.  &  M.  Sc.  Sess.  Cas. 
493,  decided  in  1839,  in  blasting,  sufB- 
cient  notice  was  not  given  to  enable  de- 
fendant's employee  to  reach  a  place  of  safety. 
The  liability  in  this  case  was  based  upon  the 
fact  that  the  system  or  custom  of  doing  the 
work  was  known  to,  and  sanctioned  by,  the 
defendant.  Lord  Cranworth,  in  Barton's 
HUl  Coal  Co.  V.  Reid,  infra,  thus  interprets 
the  decision.  In  Barton's  HUl  Coal  Co.  v. 
Reid  (1858)  3  Macq.  H.  L.  Cas.  266,  and  in 
Coal  Co,  V.  McOuire,  3  Macq.  H.  L.  Cas.  300, 
it  was  held  that  plaintiffs  could  not  recover 
for  the  ncfflect  of  the  engineer  in  t^e  manage- 
ment of  the  machine.  In  Smith  v.  Baker, 
[1891]  A.  C.  325,  it  appears  to  be  conceded 
that  the  effect  of  the  delegation  of  author- 
ity by  a  master  was  not  involved.  The  sole 
question  there  was  the  application  of  the 
maxim.  Volenti  non  fit  injuria.  Counsel 
seem  to  rely  largely  upon  this  ease,  and 
auote  from  Lord  Watson,  who  said:  "It 
does  not  appear  to  me  to  admit  of  disputt 
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that  at  common  law  a  master  who  employs 
a  servant  in  work  of  a  dangerous  character 
is  bound  to  take  all  reasonable  precautions 
for  the  workman's  safety.  The  rule  has  been 
so  often  laid  down  in  this  house  by  Lord 
Cranworth  and  other  noble  and  learned  lords 
that  it  is  needless  to  quote  authorities  in 
support  of  it.  But,  as  I  understand  the  law, 
it  was  also  held  by  this  house,  long  before 
the  passing  of  the  employer's  liability  act 
[43  k  44  Vict.  chap.  42]  that  a  master  is  no 
less  responsible  to  his  workmen  for  personal 
injuries  occasioned  by  a  defective  system  of 
usinff  machinery  than  for  injuries  caused  by 
a  defect  in  the  machinery  itself."  What  Is 
sdid  by  the  learned  lords  was  obiter  dicta, 
but,  assuming  it  to  be  intended  as  an  au- 
thoritative statement,  it  does  not  touch  the 
point  here  in  controversy.  It  does  not  de- 
termine what  the  reasonable  precautions  are 
which  the  employer  must  take  in  securing 
the  safety  of  his  workmen  by  providing 
against  a  defective  system  of  using  ma- 
chinery, and  defects  in  the  machinery  itself. 
That  case  was  founded  upon  the  employer's 
liability  act^  of  which  Lord  Watson  said: 
"The  main,  though  not  the  sole,  object  of 
the  act  of  1880,  was  to  place  masters  who 
do  not  upon  the  same  footing  of  responsibil- 
ity with  those  who  do  personally  superin- 
Umd  their  works  and  workmen,  by  making 
them  answerable  for  the  negligence  of  those 
persons  to  whom  they  intrust  the  duty  of  su- 
perintendence as  if  it  were  their  own."  See 
criticism  of  this  case  by  Mr.  Beven  in  8  Law 
Quart.  Rev.  202.  In  Webster  v.  Foley,  21 
Can.  8.  C.  580,  decided  in  1892,  one  of  the 
defendants  was  the  manager  of  the  work. 
Of  course,  his  knowledge  was  the  knowledge 
of  his  partner.  In  Fainoeather  v.  Owen 
Sound  Stone  Quarry  Co,  (1895)  26  Ont.  Rep. 
604,  the  plant  and  machinery  were  bought 
and  furnished  by  the  directors  themselves. 
Sabiston,  the  manager,  was  also  a  director. 
It  was  there  said:  "So  far  as  this  action 
rests  upon  liability  to  the  company  through 
their  manager  or  superintendent,  Sabiston, 
I  think  the  point  must  be  considered  as  set- 
tled by  the  case  of  Howella  v.  Landore  Sie- 
mens  Steel  Co,  L.  R.  10  Q.  B.  62.  That  is  to 
say,  in  cases  where  the  action  is  at  common 
law  for  negligence,  and  not  under  the  em- 
ployer's liability  act,  the  doctrine  of  man- 
ager or  vice  principal,  which  was  put  for- 
ward in  Murphy  v.  Smith,  19  C.  B.  N.  S.  361, 
is  now  exploded,  and  the  negligent  directions 
or  conduct  of  a  fellow  servant,  however 
much  he  may  be  higher  in  grade  or  respon- 
sibility than  the  one  injured,  cannot  be 
reckoned  as  negligence  of  the  common  mas- 
ter. That  branch  of  this  case  which  rests 
upon  negligence  of  the  company  because 
proper  appliances  were  not  furnished  for  the 
quarrying  operations  does  not  seem  to  have 
been  fully  tried  out  or  submitted  to  the 
jury."  In  discussing  the  duty  of  the  master 
in  regard  to  machinery  and  appliances,  the 
court  said :  "The  employer  may  be  made  li- 
able who  is  blameworthy  in  respect  of  not 
having  provided  proper  machinery  and  ap- 
pliances for  the  work;  or,  as  put  in  Barton's 
Hill  Coal  Co.  V.  Reid,  3  Macq.  H.  L.  Cas.  266, 
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where  a  master  employs  his  servant  in  a 
work  of  danger,  he  is  bound  to  exercise  due 
care  in  order  to  have  his  tackle  and  ma- 
chinery in  a  safe  and  proper  condition  so  as 
to  protect  the  servant  against  unnecessary 
risks."  This  case  goes  no  further  than  to 
hold  the  mftster  to  the  exercise  of  due  care 
in  providing  machineiy  and  appliances.  It 
does  not  discuss  the  liability  of  the  master 
where,  from  the  very  necessity  of  the  case, 
he  must»  as  in  the  present  case,  delegate  au- 
thority, and  where  he  has  done  all  that  he 
could  do  to  adopt  a  proper  system  and  prop- 
er machinery.  That  case  cites,  as  sustain- 
ing its  text,  Rew  v.  Medley,  6  Car.  ft  P.  292. 
That  was  a  criminal  case,  in  which  the  re- 
spondents, the  directors  of  the  Equitable 
Gas  Company,  and  persons  employed  }]j 
them,  were  indicted  for  carrying  on  their 
works  as  a  nuisance,  the  charge  being  the 
pollution  of  the  river  and  destruction  of  the 
fish.  The  question  of  the  delegation  of  au- 
thority as  affecting  employees  was  not  in 
the  case.  I  fail  to  see  that  Rew  v.  Medley 
has  any  bearing  upon  the  question  involved 
in  Fairtoeather  v.  Owen  Sound  Stone  Quarry 
Co.  or  in  the  case  now  before  us.  In  Allen 
V.  New  Gaa  Co.  (1876)  L.  R.  1  Exch.  Div. 
251,  certain  gates  were  safe  when  open  and 
wedged  up,  but  liable  to  fall  when  closed. 
One  fell  upon  the  plaintiff,  and  injured  him. 
It  was  there  said:  "The  authorities  re- 
ferred to  establish  the  principle  that,  in  the 
event  of  the  master  not  personally  superin- 
tending and  directing  the  work,  his  sole  duty 
is  to  select  proper  and  competent  persons  to 
do  so,  and  to  furnish  them  with  adequate  ma- 
terials and  suitable  means  and  resources  for 
accomplishing  the  work."  The  question  of 
the  delegation  of  authority  in  a  case  of  con- 
struction was  not  involved.  The  text  in 
Beven  on  Negligence  and  Smith  on  Master 
and  Servant  is  based  upon  the  same  author- 
ities which  counsel  have  cited  and  to  which 
I  have  referred,  and  goes  no  further  than  to 
hold  the  master  to  the  exercise  of  due  care  in 
furnishing  machinery  and  appliances,  and  in 
adopting  a  system, — a  rule  the  soundness  of 
which  is  not  disputed,  and  which  prevails 
in  both  England  and  the  United  States.  1 
cannot  concur  in  the  conclusion  that  these 
authorities  cited  by  the  plaintiff's  counsel 
settle  the  law  of  Canada  in  accordance  with 
their  contention.  They  go  no  further  than 
to  say,  even  in  the  cases  where  the  question 
was  not  involved,  that  it  is  the  duty  of  the 
employer  to  take  reasonable  precautions  to 
establish  a  proper  system  and  to  furnish 
proper  machinery;  but  they  do  not  hold,  as 
must  be  held  in  this  case  if  the  liability  of 
the  defendant  is  sustained,  that  an  employer 
is  the  absolute  insurer  of  the  safety  and 
soundness  of  his  machinery  and  his  system. 
I  am  of  the  opinion  that  the  learned  cir- 
cuit judge  erred  in  instructing  the  jury  aa 
to  the  law  of  Canada,  and  that  the  judgment 
should  be  reversed,  and  a  new  trial  oi^ered. 

The  other  Justices  concur. 

Rehearing  denied. 


AlLBN  Y.  BOABD  of  BtATB  AUDITORfl. 
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attempt  by  the  levlslatnve  to 
kice  the  board  of  state  and  it  on  an 
appellate  eoart  to  determine  tbe  gollt  or 
Innocence  of  a  pardoned  oonTlct,  and  allow 
him  damacea  for  wrongful  conylctlon  and  Im- 
priaonment  If  tbey  find  him  innocent,  la  In 
▼iolatloii  of  the  conatltntlonal  proylslona  ea- 
tabllahing  coorta  and  conferring  upon  them 
exclQaive  jnrladiction  to  try  clyll  and  criminal 


%»  Tbe  ase  of  pablio  moneys  of  tbe 
state  to  pay  a  con-Fict  for  wrongful  con- 
Ylction  and  Imprisonment  la  a  mere  gratuity, 
subject  to  Const,  art  4,  |  46,  requiring  the  aa- 
aent  of  two  thlrda  of  the  leglalature  for  an 
appropriation  for  prlyate  purposes. 

8.  A  Joint  resolntion  of  the  legislature  la 
within  Const  art.  4,  |  45,  requiring  the  aaaent 
of  two  thlrda  of  the  membera  to  "every  bill 
appropriating  the  public  money  or  property 
for  local  or  private  purpoaea.'* 

4i  Tbe  elaims  yrbicb  tbe  state  auditors 
are  antborised  to  adjnst  under  Conat 
art.  8,  I  4,  do  not  include  requests,  petitions, 
or  clalma  for  approprlatlona  which  are  mere- 
ly gratuitous,  or  which  may  be  based  upon 
aentlmental  or  moral  gn)unda  which  have  not 
the  aemblance  of  any  legal  claim. 

(December  12,  1899.) 

PETITION  for  mandamus  to  compel  tlie 
board  of  state  auditors  to  consider  a 
claim  of  relator  under  a  statute  awarding 
him  compensation  for  wrongful  imprison- 
ment in  tke  state  prison.    Denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  S.  Orece  and  Lewis  M. 
Hiller,  for  relator: 

No  greater  vote  than  a  majority  of  all  the 
members  elect  in  each  house  can  be  required 
for  the  passage  of  the  joint  resolution  in 
question.  • 

C'nshirg,  Law  &  Practice  of  Legislative 
Assemblies,  §|  115,  412,  1826;  Cooley,  Ck>nst 
Lim.  6th  ed.  p.  168. 

Tbe  payment  of  money  from  the  state 
treasury  to  an  individual,  in  settlement  of  a 
claim  audited  and  allowed,  cannot  be  consid- 
ered an  appropriation  of  public  money  to 
private  purposes. 

Such  joint  resolutions  as  these  are  in  the 
nature  of  consent  by  the  state  to  be  sued. 

It  is  a  common  thing  for  legislatures  to 
grant  such  consent  either  by  general  or  spe- 
cial act. 

Michigan  State  Bank  v.  Eastings,  1  Dougl. 
(Mich.)  226,  41  Am.  Dec.  549;  Rose  v.  The 
Governor,  24  Tex.  496;  Raymond  v.  State, 
54  Miss.  562,  28  Am.  Rep.  382;  State  v. 
Stout,  7  Neb.  89;  State  v.  Curran,  12  Ark. 
321 ;  Ew  parte  Oreene,  29  Ala.  52 ;  Bonner  v. 


United  States,  9  Wall.  156,  19  L.  ed.  666; 
Belknap  v.  Sohild,  161  U.  S.  17,  40  L.  ed. 
602,  16  Sup.  Ct.  Rep.  443. 

Even  though  this  joint  resolution  made  an 
appropriation,  it  would  be  in  settlement  of  a 
moral  obligation,  and  not  a  gratuity. 

Public  funds,  raised  by  taxation,  may  be 
appropriated  for  the  payment  of  the  moral 
obligations  of  the  state. 

Cooley,  Taxn.  2d  ed.  p.  127;  Desty,  Taxn. 
p.  21 ;  Ouilford  v.  Ohentsngo  County  Supers. 
13  N.  Y.  149;  Curtis  v.  Whipple,  24  Wis. 
855,  1  Am.  Rep.  187;  Brewster  v.  Syracuse, 
19  N.  Y.  116. 

Where  a  moral  obligation  exists,  the  leg- 
islature may  give  it  legal  effect 

Lycoming  County  v.  Union  County,  15  Pa. 
166,  53  Am.  Dec  575;  Beals  v.  Amador  Coun- 
ty, 35  Cal.  624. 

It  can  provide  for  the  payment  of  claims 
invalid  in  the  forum  of  the  law,  but  equita- 
ble and  just  in  themselves. 

Desty,  Taxn.  p.  21 ;  People  e»  rel.  Blind- 
ing V.  Burr,  13  Gal.  847. 

Mr.  Horace  M.  Oren,  Attorn^  General, 
for  respondents: 

The  l^slature  cannot  evade  the  manda- 
tory provisions  of  the  Constitution  in  the 
enactment  of  laws  by  entitling  the  bill  a 
joint  resolution  and  passing  it  as  such. 

Burriti  v.  State  Contract  Comrs.  120  111. 
322,  11  N.  E.  180. 

The  appropriation  authorizes  the  expendi- 
ture of  public  money  for  purely  a  private 
purpose,  and  the  joint  resolution  is  void,  un- 
constitutional, and  of  no  legal  effect,  not 
having  received  the  assent  of  two  thirds  of 
the  members  elected  to  both  branches  of  the 
legislature. 

Sparrow  v.  State  La/nd  Of^e  Comrs.  56 
Mich.  578,  23  N.  W.  315;  Fenn  v.  Kinsey,  45 
Mich.  446,  8  N.  W.  64;  Bourn  v.  Hart,  93 
Cal.  321,  15  L.  R.  A.  431,  28  Pac.  951;  Con- 
lin  V.  San  Francisco  City  d  County  Supers. 
99  Cal.  17,  21  L.  R.  A.  477,  33  Pac.  753;  Pat- 
ty V.  Colgan,  97  Cal.  251,  18  L.  R.  A.  744, 
31  Pac.  1133;  Lowell  v.  Boston,  111  Mass. 
454,  15  Am.  Rep.  39;  Curtis  v.  Whipple,  24 
Wis.  360;  Clodfelter  v.  State,  86  N.  C.  51,  41 
Am.  Rep.  440. 

The  board  of  state  auditors  not  only  have 
the  rifi^ht  to  question  the  constitutionality 
of  such  an  act,  but  it  would  be  their  duty 
to  refuse  to  act  in  the  premises  until  the 
question  had  been  determined  by  the  proper 
tribunal,  when  it  is  so  apparent  that  the 
provisions  of  the  Constitution  have  been 
violated  by  the  legislature. 

Norman  v.  Kentucky  Bd.  of  Managers  of 
World's  Columbian  Exposition,  93  Ky.  637, 
18  L.  R.  A.  556,  20  S.  W.  901. 

The  state  is  not  liable  for  torts  for  the 
negligence  of  its  officers. 

Story,  Agency,  9th  ed.  390,  §  319;  Shearm. 
&  Redf.  Neg.  §  249;  Cooley,  Torts,  2d  ed. 


Note. — On  the  question.  What  constitutes  a 
valid  claim  against  a  state,  see  note  to  North- 
weftrprn  &  P.  U.  Bank  v.  State  (Wash.)  42  L.  B. 
A.  88. 

On  the  question  for  what  purposes  public 
money  may  be  used,  see  note  to  Daggett  v.  Col- 
gan (Cal.)  14  L.  B.  A.  474.  See  also  Balti- 
47L.  R.  A. 


more  &  B.  Shore  R.  Co.  v.  Spring  (Md.)  27  L.  R. 
A.  72;  BalUmore  v.  Eeeley  Institute  (Md.)  27 
L.  R.  A.  646 ;  Re  House  (Colo.)  83  L.  R.  A.  832 ; 
Wisconsin  Keeley  Institute  Co.  v.  Milwaukee 
County  (Wis.)  86  L.  R.  A.  55;  State  eo  rek 
Garth  y.  Swltzler  (Mo.)  40  L.  R.  A.  280. 
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141;  Cooley,  Const.  Lim.  6th  ed.  301;  Ala- 
mango  v.  Albany  County  Bupers,  26  Hun, 
561;  Leuns  v.  State,  96  N.  Y.  74,  48  Am. 
Rep.  607;  Sipple  v.  State,  99  N.  T.  284,  1  N. 
K.  892,  3  N.  £.  667 ;  WUea  Laundering  Co,  t. 
Hahlo,  106  N.  Y.  234,  69  Am.  Rep.  496,  11 
N.  £.  600 ;  Clodfelter  t.  State,  86  N.  G.  62, 
41  Am.  Rep.  440;  Cunningham  v.  Moore,  66 
Tex.  373,  40  Am.  Rep.  812;  Oalveston  ▼. 
Poanainsky,  62  Tex.  119,  60  Am.  Rep.  617; 
Keller  v.  Corpus  Chriati,  60  Tex.  614,  32  Am. 
Rep.  613;  Navaaota  v.  Pearoe,  46  Tex.  625, 
26  Am.  Rep.  279;  HiU  T.  Boaton,  23  Am. 
Rep.  332,  122  Mass.  366;  H afford  ▼.  New 
Bedford,  16  Gray,  297;  Riddle  t.  Proprietors 
of  Locka  d  Canala,  7  Mass.  187,  5  Am.  Dec 
36;  Holman  v.  Townaend,  13  Met  297;  Bra- 
dy V.  Lowell,  3  Gush.  121 ;  Fiaher  v.  Boaton, 
104  Mass.  87,  6  Am.  Rep.  196;  Bigelow  v. 
Randolph,  14  Gray,  643;  Freiyoh  v.  Boaton, 
129  Mass.  692,  37  Am.  Rep.  393;  Tindley  y. 
Salem,  137  Mass.  171,  60  Am.  Rep.  289;  Ben- 
ton T.  Boaton  City  Hoapital,  140  Mass.  13, 
64  Am.  Rep.  436,  1  N.  E.  836;  MoKenna  v. 
Kimball,  146  Mass.  666,  14  N.  E.  789;  Prince 
V.  Lynn,  149  Mass.  193,  21  N.  E.  296. 

The  legislature  cannot  grant  a  pardon  or 
commute  a  sentence  except  in  cases  of  trea- 
son, nor  can  the  legislature  abridge  a  pardon 
or  commutation.  The  pardoning  power  is  vest- 
ed exclusively  in  the  governor  of  the  state. 

People  V.  Brown,  64  Mich.  16,  19  N.  W. 
671 ;  People  ▼.  Moore,  62  Mich.  496,  29  N.  W. 
80;  People  t.  Cumminga,  88  Mich.  249,  14 
L.  R.  A.  286,  60  N.  W.  310;  Rich  v.  Chamber- 
lain, 104  Mich.  441,  27  L.  R.  A.  673,  62  N. 
W.  684. 

The  question  of  the  guilt  or  innocence  of 
relator  is  a  judicial  question;  ii  belongs  to 
the  judicial  branch  of  the  government,  and 
that  branch  of  the  government  has  judicially 
determined  that  relator  was  guilty  of  the 
crime  charged,  and  the  legislature  has  no 
authority  in  the  premises. 

Gooley,  Gonst.  Lim.  208. 

The  l^islature  has  no  power  to  authorize 
and  direct  the  application  of  the  public  mon- 
ey of  the  state  to  the  payment  of  gratuities. 

Gooley,  Gonst.  Lim.  p.  156;  French  v.  Tea- 
ohemaker,  24  Gal.  618;  Jonea  v.  Jonea, 
12  Pa.  354;  Croniae  v.  Croniae,  54  Pa.  266; 
Fowler  v.  Pierce,  2  Gal.  168;  People  ex  reU 
McCauley  v.  Brooka,  16  Gal.  43;  Springer  v. 
Chreen,  46  Gal.  73 ;  State  ex  rel,  Jamea  v.  Bab- 
cock,  22  Neb.  47,  33  N.  W.  711 ;  State  ex  rel. 
Squirea  v.  Wallicha,  14  Neb.  444;  State  ex 
reL  Douglas  County  v.  Cornell,  63  Neb.  666, 
39  L.  R.  A.  614,  74  N.  W.  69;  State  ex  rel. 
Griffith  V.  Oaawkee  County,  14  Kan.  418; 
Hooper  v.  Emery,  14  Me.  375 ;  People  ex  rel, 
Detroit  d  H.  R,  Co.  v.  Salem  Twp,  Board,  20 
Mich.  496,  4  Am.  Rep.  400. 

The  right  to  tax  docs  not  exist  except  for 
public  purposes. 

People  ex  rel.  Detroit  d  H.  R.  Co.  ▼.  Salem 
Twp.  Board,  20  Mich.  452,  4  Am.  Rep.  400; 
People  ex  rel.  Bay  City  v.  State  Treasurer,  23 
Mich.  499;  Ryeraon  v.  Vtley,  16  Mich.  269; 
And^aon  v.  Hill,  64  Mich.  477;  Davia  v. 
On'^onagon  County  Supers.  64  Mich.  404,  31 
N.  W.  405;  Cole  v.  LaOrange,  113  U.  S.  1,  28 
L.    ed.    896,    6  Sup.  Gt.    Rep.  416;  United 
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States  ex  rel.  Milea  Planting  d  Mfg.  Co,  t. 
CiMrliale,  6  App.  D.  G.  155. 

Grant,  Gh.  J.,  delivered  the  opinion  of 
the  court: 

The  following  joint  resolution  was  passed 
by  the  legislature  of  1899:  "Joint  Resolu- 
tion to  Provide  for  the  Relief  of  Thomas  Al- 
len. Whereas,  it  satisfactorily  appears  that 
Thomas  Allen,  now  of  the  city  of  Detroit, 
was,  on  or  about  the  twentieth  day  of  Au- 
gust, eighteen  hundred  and  ninety,  arrested 
at  the  city  of  Grand  Rapids  upon  the  charse 
of  'assault  with  the  intent  to  do  great  bodily 
harm,'  and  taken  a  prisoner  to  the  county 
jail  of  Mecosta  county  and  there  confined 
until  the  fourteenth  day  of  November  follow- 
ing, and  then  tried  and  convicted  upon  said 
charge,  of  which  he  was  entirely  innocent,  he 
being  at  the  time  of  the  commission  of  the 
crime  in  the  city  of  San  Francisco,  Califor- 
nia, and  was  sentenced  upon  such  conviction 
to  imprisonment  in  the  state  prison  at  Jack- 
son for  the  term  of  five  and  one-half  years; 
and  whereas,  he  served  upon  such  sentence 
over  a  year  and  one  month  before  it  was 
demonstrated  that  he  was  innocent  of  such 
offense,  and  received  a  full  and  uncondition- 
al pardon  by  the  late  Governor  Winans ;  and 
whereas,  great  injustice  was  done  said  Al- 
len by  reason  of  such  arrest  and  imprison- 
ment in  the  county  jail  of  Mecosta  county, 
trial,  sentence  and  imprisonment  in  the 
state  prison,  for  which  he  should  receive 
compensation:  Therefore,  be  it  resolved  by 
the  senate  and  house  of  representatives  of  the 
state  of  Michigan,  that  the  board  of  state 
auditors  shall  investijp^ate  the  claim  of  said 
Thomas  Allen  as  set  forth  in  the  above  pre- 
amble, and  if  in  the  judgment  of  the  board 
the  facts  set  forth  are  &ue,  the  board  of 
state  auditors  are  hereby  authorized  and  em- 
powered to  audit  and  allow  the  said  Thomas 
Allen,  his  heirs  or  assigns,  a  sum  not  to  ex- 
ceed ten  dollars  per  month  for  a  period  not  to 
exceed  ten  years  from  and  |ifter  the  passage 
of  this  joint  resolution ;  and  the  board  of  state 
auditors  are  hereby  authorized  to  draw  their 
warrant  on  the  state  treasurer  for  the  pay- 
ment of  the  same.  This  joint  resolution  is 
ordered  to  take  immediate  eff^^  Approved 
May  10,  1899." 

On  June  21st  the  above  resolution  was  pre- 
sented to  the  board  of  state  auditors,  and  the 
board  refused  to  consider  the  claim.  Peti- 
tioner then  presented  to  this  court  his  pe- 
tition for  the  writ  of  mandamus  to  compel 
action  on  the  part  of  the  board. 

This  resolution  is  a  most  remarkable  one. 
Nine  years  after  conviction. and  sentence,  the 
legislature,  without  an  investigation,  asserts 
in  the  preamble  that  the  petitioner  was  en- 
tirely innocent  of  the  crime  for  which  he  was 
convicted;  that,  instead  of  being  in  Michi- 
gan at  the  time  of  the  commission  of  the 
crime,  he  was  in  Galifornia;  that  it  was 
demonstrated,  after  serving  a  year  and  one 
month,  that  he  was  innocent;  and  then  au- 
thorizes the  board  to  allow  him  $10  per 
month  for  a  period  not  exceeding  ten  years. 

1.  The  first  and  most  important  question 
presented  is.  Has  the  legislature  the  power 


18M. 


Allek  ▼.  Board  ov  Btatb  AuDiroBS. 


119 


tod  authority  to  establish  a  court  of  appeals, 
aside  from  constitutional  courts  to  deter- 
mine the  guilt  or  innocence  of  a  convicted 
criminal?  Petitioner  had  his  day  in  court, 
was  defended  by  counsel,  was  given  an  op- 
portunity to  introduce  testimony,  and,  in 
brief,  was  furnished  all  the  safeguards 
which  the  Constitution  throws  around  one 
charged  with  crime.  He  was  convicted.  He 
did  not  appeal.  Presumably,  there  was  no 
error  upon  the  trial.  Nine  years  after- 
wards the  legislature  makes  the  board  of 
state  auditors  an  appellate  court  to  deter- 
mine whether  he  was  guilty  or  innocent,  and, 
if  they  should  find  him  innocent,  to  allow 
him  damages  for  the  wrongful  conviction 
and  imprisonment.  The  preamble  recites 
th&t  his  innocence  was  demonstrated,  but  to 
whom  or  how  it  was  demonstrated  is  not 
stated.  It  is  not  stated  that  the  governor 
pardoned  him  because  he  believed  him  inno- 
cent. The  executive  of  the  state  is  not  made 
an  appelate  tribunal  to  determine  that 
question.  When  one  has  been  convicted  and 
sentenced  by  a  court  of  competent  jurisdic- 
tion, from  which  he  takes  no  appeal,  and  has 
not  been  granted  a  new  trial,  the  only 
method  provided  by  our  Constitution  by 
which  he  can  be  relieved  from  the  penalty 
imposed  is  by  a  pardon  by  the  governor. 
The  governor  may  pardon  with  or  without 
good  reason,  with  or  without  investigation. 
He  is  not  limited  by  the  Constitution  to  any 
reason  for  exercising  the  pardoning  power. 
Consequently  his  act  in  pardoning  and  his 
reaaons  therefor  have  no  bearing  whatever 
upon  his  guilt  or  innocence.  Ae  legisla- 
ture possesses  no  authority  to  organize  any 
tribunal  for  the  trial  of  persons  charged 
with  crime  other  than  the  judicial  ones  au- 
thorized by  the  Constitution.  The  payment 
by  the  board  is  conditioned  upon  the  estab- 
lishment of  his  innocence,  which  means 
nolhing  less  than  a  determination  by  this 
board  that  the  court  which  tried  him  erred 
in  its  judgment,  and  that  twelve  men  found 
him  guilty  upon  false  testimony,  or  for  some 
reason  erred  in  their  conclusion.  It  is  a  vio- 
lation of  the  plain  provisions  of  the  Consti- 
tution,—establishing  courts,  and  conferring 
the  exclusive  jurisdiction  upon  them  to  try 
civil  and  criminal  cases.  Few  criminals 
confess  their  guilt.  The  result  of  sustaining 
the  validity  of  this  resolution  would  be  an 
open  door  for  raids  upon  the  public  funds. 

As  already  shown,  the  pardon  is  not  essen- 
trial  to  the  maintenance  of  such  claims,  for 
the  executive  is  not  vested  with  power  to  re- 
view the  judgment  of  courts.  It  would, 
therefore,  result  that,  after  a  convict  has. 
served  his  sentence,  five,  ten,  fifteen,  or  twen- 
tv  years  after  his  conviction,  he  may  gc^to 
tae  legislature,  assert  that  he  was  innocent, 
that  he  can  prove  it,  and  it  may  be  referred 
to  the  board  of  state  auditors,  or  any  other 
number  of  men,  public  officers  or  private 
citizens,  to  determine  whether  he  had  a  fair 
trial,  and  was  properly  convicted.  Nor  is 
this  all,  but  every  person  who  is  arrested 
and  acquitted  may  also  make  his  claim 
against  the  state  for  the  wrongful  arrest  and 
detention.  If  such  persons,  when  the  testi- 
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mony  in  behalf  of  the  people  is  gone,  will 
pass  upon  and  believe  the  testimony  which 
an  ex-convict  can  introduce,  he  may  be 
awarded  such  a  sum  out  of  the  state  treas- 
ury as  the  legislature  may  see  fit  to  allow, 
or  the  persons  to  whom  such  power  is  dele- 
gated may  allow.  The  bare  statement  of 
the  proposition  is  enouffh  to  condemn  it  as 
unconstitutional,  and  bad  in  law,  morals, 
and  equity.  It  is  unnecessary  to  hunt  for 
authorities  which  condemn  it^ 

2.  The  resolution  authorizes  the  expendi- 
ture of  the  public  moneys  of  the  state  for  a 
purely  private  purpose.  It  is  a  mere  era- 
tuity,  for  which  the  state  received  nothing, 
but,  on  the  contrary,  incurred  expense,  by 
reason  of  his  arrest,  trial,  and  imprison- 
ment Bourn  v.  Hart,  93  Cal.  321,  16  L.  R. 
A.  431,  28  Pac.  951 ;  Conlin  v.  San  Francisco 
City  d  County  Supers.  99  Cal.  17,  21  L.  R.  A. 
474,  33  Pac.  753.  Section  45,  art.  4,  of  the 
Constitution  is  as  follows:  ''The  assent  of 
two  thirds  of  the  members  elected  to  each 
bouse  of  the  legislature  shall  be  requisite  to 
every  bill  appropriating  the  public  money,  or 
property,  for  local  or  private  purposes." 
The  resolution  did  not  receive  a  two- 
thirds  vote  of  the  members  of  the  senate. 
This  provision  is  mandatory,  and  cannot  be 
evaded  by  calling  a  bill  a  "joint  resolution." 
The  above  provision  of  the  Constitution  is 
too  clear  and  too  valuable  to  be  thus  frit^ 
tered  away.  Burritt  v.  State  Contract  Comre, 
120  III.  322,  11  N.  £.  180;  Cushing,  Law  & 
Practice  of  Legislative  Assemblies,  930. 

3.  Section  4,  art.  8,  of  the  Constitution 
provides  that  "the  secretary  of  state,  state 
treasurer,  and  commissioner  of  the  state 
Isnd  office  shall  constitute  a  board  of  state 
auditors  to  examine  and  adjust  all  claims 
against  the  state,  not  otherwise  provided  for 
by  general  law."  The  jurisdiction  conferred 
upon  this  board  by  this  provision  of  the  Con- 
stitution dearly  means  claims  restine  upon 
some  legal  basis.  "Claim"  is  defined  to  be 
"a  demand  of  a  right  or  alleged  right;  a  call- 
ing on  another  for  something  due  or  asserted 
to  be  due;  as,  a  claim  of  wages  for  services." 
Century  Diet.  The  legislature  can  only  au- 
thorize this  board  to  pass  upon  claims  such 
as  are  contemplated  by  the  Constitution.  It 
cannot  authorize  the  board  to  consider  re- 
quests, petitions,  or  claims  for  appropria- 
tions which  are  merely  gratuities,  or  which 
may  be  based  upon  sentimental  or  moral 
grounds.  It  is  conceded  by  counsel  for  pe- 
titioner that  he  has  not  the  semblance  of  any 
legal  claim.  The  sole  apology  offered  for 
such  resolution  is  that  it  is  based  upon  sen- 
timental or  moral  grounds.  Fortunately, 
the  people,  through  their  Constitution,  have 
closed  tne  door  to  such  sentimental  and  un- 
just claims.  The  people,  through  their  Con- 
stitution, have  committed  to  the  courts  the 
sole  jurisdiction  to  try  persons  charged  with 
crime,  and  have  made  tJieir  judgments  final, 
and  have  also  prohibited  their  public  funds 
to  be  squandered  in  mere  gratuities  of  this 
character. 

The  u?rit  is  denied. 

The  other  Justices  concur. 
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Henry  P.  TALL,  Appi^ 

BALTIMORE     STEAM     PACKET     COM- 
PANY. 


( 


.Md.. 


) 


1.  Tite  rule  thmt  a  earrier  Is  ebarireA 
^rltlt  the  "higikemt  deirree  of  eare  con- 
•iBtent  with  the  nature  of  his  undertaking 
as  between  him  and  his  paaaenger.  In  respect 
to  the  acts  or  omlaelona  of  the  carrier  and 
hlB  servanta,  does  not  extend  to  the  matter 
of  the  carrier's  liability  for  Injuries  to  pas- 
sengers by  acts  of  fellow  passengers  or 
strangers. 

8.  A  carrier's  liability  for  the  mlseon- 
daet  of  a  passenger  becanae  of 
injury  to  anotber  paasenffer  arises  only 
when  the  carrier  or  his  servants  coald  hsTS 
preTented  the  Injury  but  failed  to  interfere 
to  avert  it,  with  knowledge,  or  upon  facts 
which  ought  to  have  imparted  knowledge,  that 
the  Injury  was  threatened. 

8.  Tbe  opinion  of  a  vritness  to  the  effect 
that  an  injury  by  one  passenger  to  another 
would  hare  been  averted  if  the  captain  had 
acted  with  appropriate  promptness  Is  not  com- 
petent evidence. 

4.  Allo^rinff  paaaenffors  to  play  eanis 
in  tbe  snioklnff  rooni  of  a  steamboat,  in 
violation  of  a  rule  of  the  carrier,  does  not 
make  the  carrier  liable  for  the  injury  to  an- 
other passenger  who  Is  shot  during  a  quarrel 
which  occurs  tfurlng  the  game. 

(December  0,  1890.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  of  Baltimore  City 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  negligence  of  de- 
fendant in  permitting  a  shooting  affray  to 
take  place  on  one  of  ito  boats  on  which  plain- 
tiff was  a  passenger  which  resulted  in  plain- 
tiff's receiving  a  gun-shot  wound.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mc89i-8.  Fielder  C.  Slinglnif,  William 
T.  Donaldson,  and  R.  Lee  Slinglnif,  for 
appellant: 

The  court  should  have  admitted  the  evi- 
dence of  the  violation  of  the  rule  against 
card  playing,  as  the  plaintiff  was  unques- 
tionably entitled  to  the  benefit  of  the  failure 
on  the  part  of  the  company  and  its  servants 
to  enforce  this  rule,  as  evidence  before  the 
jury. 

Baltimore  d  O.  R,  Co,  v.  Btate  uee  of 
Chambers,  81  Md.  384,  32  Atl.  201. 

Where  a  witness  has  adequate  means  of 
observing  a  transaction,  but  where  it  is  im- 

Note. — For  duty  of  carrier  to  protect  passeE^ 
ger  from  assault  by  fellow  passenger,  see  Il- 
linois C.  R.  Co.  y.  Minor  (Miss.)  16  L.  R.  A. 
627,  and  note;  also  Richmond  &  D.  R.  Co.  v. 
Jefferson  (Ga.)  17  L.  R.  A.  571;  and  West 
Memphis  Packet  Co.  v.  White  (Tenn.)  88  L.  R. 
A.  427. 

For  liability  of  carrier  on  account  of  negli- 
gence of  passenger  Injuring  other  passenger,  see 
Sullivan  y.  Jefferson  Ave.  R.  Co.   (Mo.)   82  L. 
R.  A.  167. 
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possible  for  them  to  so  reproduce  it  as  to 
enable  anyone  hearing  his  description  to 
form  an  intelligent  conelusion  from  what  he 
is  able  to  relate,  the  witness  may,  after  stat- 
ing the  facts,  be  allowed  to  state  hit  own 
opinion  or  the  conclusion  he  has  formed  from 
the  facts  within  his  knowledge. 

Underbill,  £v.  pp.  268,  269. 

The  law  requires  the  highest  degree  of 
care,  which  is  consistent  wiui  the  nature  of 
the  carriers'  undertaking. 

Baltimore  d  O,  R,  Co,  v.  Btate  uee  of 
Hauer,  60  Md.  449. 

Towards  a  passenger  there  is  the  super- 
added obligation  arising  from  contract  and 
confidence,  and  the  utmost  vigilance  and  care 
is  to  be  observed. 

Baltimore  d  O,  R,  Co.  v.  Btate  uee  of  Mil- 
ler, 29  Md.  252,  96  Am.  Dec.  528;  Bimmone 
V.  New  Bedford,  V,  d  N.  B.  B,  Co.  97  Mass. 
367,  93  Am.  Dec.  99. 

Where  the  nature  and  attributes  of  the 
act  relied  on  to  show  negligence  contributing 
to  the  injury  can  only  be  correctly  deter- 
mined by  considering  all  the  attending  and 
surrounding  circumstances  of  the  transac- 
tion, it  falls  within  the  province  of  the  jury 
to  pass  upon  and  characterize  it,  and  it  is 
not  for  the  court  to  determine  its  quality 
as  matter  of  law. 

Cooke  V.  Baltimore  Traction  Co,  80  Md. 
558,  31  Atl.  327;  Baker  v.  Maryland  Coal 
Co,  84  Md.  19,  35  Atl.  10;  Baltimore  d  O.  R, 
Co,  V.  Keedy,  76  Md.  329,  23  Atl.  643 ;  Cen- 
tral R.  Co,  V.  Coleman,  80  Md.  337,  30  Atl. 
918. 

The  carrier  is  always  liable  for  the  as- 
saults on  a  passenger  by  a  fellow  passenger 
or  crew,  when  such  assault  could  nave  been 
prevented  by  the  carrier  or  its  servants,  by 
the  exercise  of  proper  care. 

5  Am.  k  Eng.  Enc.  Law,  2d  ed.  pp.  555, 
556;  Weet  Memphis  Packet  Co,  v.  White,  99 
Tenn.  256,  38  L.  R.  A.  427,  41  S.  W.  583. 

The  presumption  of  negligence  always 
arises  when  the  relation  of  carrier  and  pas- 
senger exists,  and  the  passenger  is  injured 
by  some  defect  or  abnormal  condition  in 
transportation. 

Baltimore  d  P.  R,  Co.  v.  Bwan,  81  Md. 
400,  31  L.  R.  A.  313,  32  Atl.  175. 

An  accident  which  furnishes  no  cause  of 
action  is  an  inevitable  occurrence  not  to  be 
foreseen  and  prevented  by  vigilance,  care, 
and  attention,  and  not  occasioned  or  contrib- 
uted to  in  any  manner  by  the  act  or  omission 
of  the  company,  its  agents,  employees,  or 
servants. 

Washington,  C,d  A,  Tump,  Co,  v.  Ccue,  80 
Md.  46,  30  Atl.  571;  Carroll  v.  Btaten  Island 
R.  Co,  58  N.  Y.  126,  17  Am.  Rep.  221. 

This  is  a  case  where  the  doctrine  of  res 
ipsa  loquitur  applies,  there  being  proof,  not 
only  of  the  injury,  but  also  evidence  show- 
ing how  the  injury  happened. 

Howser  v.  Cumberland  d  P,  R.  Co.  80  Md. 
148,  27  L.  R.  A.  154,  30  Atl.  906;  Baltimore 
d  0,  R,  Co,  V.  Worthington,  21  Md.  275,  83 
Am.  Dec  578;  Bryne  v.  Boodle,  2  Hurlst  & 
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a  728;  Consolidated  Traction  Co.  t.  Thai- 
keimer,  59  N.  J.  L.  474,  37  Atl.  132. 

Whether  or  not  there  was  this  proper  eare 
exercised  by  the  defendant's  servants  in  this 
ease,  was  a  question  of  fact  for  the  jury. 

Holly  Y.  Atlanta  Street  B.  Co.  61  Ga.  216, 
84  Am.  Rep.  97. 

Messrs.  J.  8.  liemmon  and  0.  B.  Clot- 
wortKy  for  appellee. 

MoSKerry,  Ch.  J.,  delivered  th«  opinion 
of  the  court: 

There  are  several  questions  relating  to 
rulings  on  the  admissibility  of  evidence,  and 
one  in  r^ard  to  the  flpranting  of  an  instruc- 
tion taking  the  case  from  the  consideration 
of  the  jury,  included  in  the  only  bill  of  ex- 
eeptions  which  ^e  record  contains. 

This  is  an  unusual  and  an  erroneous  way 
to  present  such  essentially  distinct  proposi- 
tions. The  ruling  on  each  question  should 
form  the  subject  of  a  separate  exception. 
"We  .  .  .  are/'  says  this  court  in  Elli' 
eott  V.  Martin,  6  Md.  517,  "of  opinion  that 
each  distinct  exception  which  embraces  an 
independent  proposition  of  law  should  be 
signed  and  sealed  by  the  court  below,  before 
it  can  be  regarded  as  a  valid  exception. 
This  remark  does  not  apply  to  a  series  of 
eonsecutive  prayers  offered  by  the  counsel. 
In  such  a  case  the  ruling  of  the  court,  in 
either  granting,  rejecting,  or  modifying  the 
prayers,  may  ^  regarded  as  a  single  act,  and 
one  exception,  if  properly  taken  and  execut- 
ed, may  embrace  the  whole.''  Passing  by 
this  irregularity,  though  by  no  means  intend- 
ing thereby  to  establish  a  precedent  which 
will  be  followed  hereafter,  we  come  to  the 
ease  as  we  find  it. 

The  defendant  below — the  appellee  here — 
ia  a  corporation  owning  a  line  of  steamboats, 
which  ply  between  Baltimore  and  Norfolk. 
The  plaintiff  below — the  appellant  here — 
was  m  March,  1898,  a  passenger  on  the  Ala- 
bama* one  of  the  appellee's  boate.  After  get- 
ting his  supper  he  went  into  the  smoking 
room  of  the  steamer,  where  some  twenty  or 
more  men  passengers  were  smoking  and  con- 
versing. In  the  room  there  were  several 
small  tables  and  a  number  of  chairs  for  the 
use  of  passengers.  Shortly  after  the  appel- 
lant went  into  the  smoking-room  Captain 
Bohannon,  who  was  in  command  of  the  ves- 
sel, also  entered  and  remained  there  in  con- 
versation with  some  of  the  passengers  until 
the  occurrences  now  to  be  briefly  narrated 
took  place. 

At  one  of  the  tebles  in  the  smoking  room 
a  passenger  named  Batten  and  another 
named  Merritt  were  playing  a  game  of  cards 
for  money,  while  others  were  looking  on.  A 
dispute  arose  between  the  two  players  and 
Batten  applied  to  Merritt  a  vile  epithet. 
The  latter  then  arose  and  left  the  room.  In 
a  few  minutes  he  returned,  having  his  hand 
on  his  hip  pocket,  and  going  up  to  Batten 
said  something  which  was  heard  by  only  one 
witness.  Instantly  Batten  struck  Merritt  a 
beavy  blow,  kno(*king  him  down,  the  captain 
sprang  forward  simultaneously  and  inter- 
vened, but  Merritt  drew  a  revolver  from  his 
pocket  and  fired;  the  bullet  missed  Batten 
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and  struck  the  appellant,  who  was  standing 
some  distance  away.  It  lodged  in  his  elbow 
and  severely  wounded  him.  For  the  injury 
thus  inflicted  the  appellant  brought  this  suit 
against  the  steamboat  company. 

The  gravamen  of  the  narr. — the  sole 
ground  upon  which  a  right  to  recover  is 
based — ^is  the  alleged  neglifi;ence  and  want  of 
care  on  the  part  of  the  defendant's  servante 
and  agente  in  failing  to  preserve  order  and  to 
exercise  proper  control  over  ite  passengers. 

Before  adverting  to  the  legal  principles 
which  lie  at  the  foundation  of  the  case,  it 
will  be  necessarv  to  state  with  a  little  more 
particularity  the  facte  immediately  sur- 
rounding and  just  preceding  the  shooting; 
and  we  then  determine,  first,  whether,  as 
submitted  to  the  jury,  the  facte  created  a 
liability  on  the  part  of  the  defendant;  and, 
secondly,  whether  the  rejected  evidence  was 
admissible,  and  if  admissible  whether,  had  it 
been  admitted,  it  would  have  furnished  any 
better  ground  for  a  recovery  Ihan  existed 
after  ite  exclusion. 

Going  back  to  the  point  of  time  when  Mer- 
ritt returned  to  the  smoking  room  with  his 
hand  on  his  hip  pocket — ^this  being  after  Bat- 
ten had  applied  to  him  an  opprobrious  epi- 
thet—the evente  that  followea  in  rapid  suc- 
cession are  thus  described  by  Mr.  Beacham, 
one  of  the  plaintiff's  witnesses,  and  his  de- 
scription i^  not  materially  varied  by  the 
others  who  testified.  Directly  Merritt  came 
in  the  witness  looked  over  to  Captein  Bohan- 
non  and  said,  "Come  here  I  come  here, 
quick!"  and  as  he  looked  back  at  the  affair 
and  lonff  enough  for  him  to  forget  the  fact 
that  he  had  called  the  captein,  and  while  his 
attention  was  entirely  fixed  upon  what  was 
going  on,  he  heard  a  voice  saying,  "What  is 
it?  What  is  it?"  and  he  replied,  "There  is 
going  to  be  a  fight."  Just  at  that  very  mo- 
ment Batten  reached  up  with  his  right  hand 
and  knocked  Merritt  down. 

When  he,  witness,  heard  a  voice  saying 
"What  is  itr"  he  turned,  and  it  was  Captein 
Bohannon.  The  captein  had  asked  him  that 
question,  and  he  immediately  pointed  over, 
showing  towards  Merritt's  back,  which  was 
turned  towards  him,  and  said  to  the  captein, 
"There  is  going  to  be  a  fight,"  and  that  very 
moment  Batten  struck  up  and  struck  Mer- 
ritt with  his  right,  and  the  captein  jumped 
right  into  it,  and  Batten  then  sprang  over 
the  chairs  towards  the  bar-room,  and  Merritt 
immediately  fired  into  the  crowd  in  the  di- 
rection of  where  the  lamplighter  is. 

The  witness  was  then  asked:  "After  you 
called  the  captain,  did  the  shooting  take 
place  before  he  came?"  and  he  replied:  "Oh, 
no!  the  shooting  took  place  after  he  came, 
after  he  responded,  after  he  answered  me ;  at 
least  after  he  called  my  attention,  at  least 
made  the  remark,  *What  is  it?  What  is  it?' 
and  after  that  the  shooting  occurred,  but  it 
was  very  quick  work ;  after  he  answered  me, 
just  at  that  moment,  the  man  Batten  raised 
up  and  struck  Merritt,  and  I  suppose  the 
captein  saw  that  part  of  the  fracas  also  at 
the  same  moment,  for  he  jumped  right  into 
the  midst  of  it,  but  he  was  a  little  too  late, 
and  the  pistol  went  off." 
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Now  what  iB  these  drciuiistances  was  tlie 
duty  which  the  carrier  owed  the  passenger, 
and  in  what»  if  in  any,  respect  was  that  duty 
disregarded  T  The  answer  to  these  inquiries 
will  decide  whether  the  trial  court  was  right 
in  withdrawing  the  case  from  the  jury,  even 
though  it  be  conceded  that  all  the  evidence 
adduced  by  the  plaintiff  was  true,  and 
though  the  legitimate  inferences  deducible 
from  it  be  given  due  weight  in  connection 
with  that  evidence. 

A  carrier  is  not  an  insurer  of  the  absolute 
safety  of  his  passengers;  yet  he  is  bound  to 
use  reasonable  care,  according  to  the  nature 
of  his  contract;  and  as  his  employment  in- 
volves the  safety  of  the  lives  ana  limbs  of  his 
passengers,  the  law  requires  the  highest  de- 
gree of  care  which  is  consistent  with  the  na- 
ture of  his  undertaking.  Baltimore  d  0.  R, 
Co.  V.  State  use  of  Hauer,  60  Md.  449.  This 
though  the  measure  of  the  carrier's  duty  as 
between  him  and  his  passenger  in  respect  to 
the  acts  or  omissions  of  the  carrier  and  his 
servants  towards  the  passencer,  is  not  the 
standard  by  which  his  liability  to  the  pas- 
senger is  to  be  gauged  or  det^mined  when 
intervening  acts  of  fellow  passengers  or 
straneers  directly  cause  the  injury  sus- 
tained, while  the  relation  of  passenger  and 
carrier  is  subsisting. 

Such  an  injury,  due  in  no  way  to  defects 
in  the  means  of  transportation  or  to  the 
method  of  transporting,  or  to  an  actual  tres- 
pass by  an  employee  while  the  relation  of 
passenger  continues,  and  involving,  there- 
fore, no  issues  of  negligence  concerning  the 
duty  to  provide  safe  appliances  and  compe- 
tent and  careful  servants  to  operate  them, 
but  arising  wholly  from  the  independent 
misconduct  of  a  third  party,  furnishes  a 
ground  of  action  against  the  carrier  only 
when  the  carrier,  or  his  servants,  could  have 
prevented  the  injury,  but  failed  to  interfere 
to  avert  it. 

The  duty  of  the  carrier  in  such  instances 
is,  consequently,  relative  and  contingent,  not 
absolute  and  unconditional.  It  springs 
from  a  condition,  not  of  the  carrier's  but  of  a 
third  party's  creation,  coupled  with  a  knowl- 
edge by  the  carrier's  servants  that  the  con- 
dition exists,  and  with  time  enough  inter- 
vening between  the  acquisition  of  the  knowl- 
edge and  the  infliction  of  the  injury  to  en- 
able the  servants  of  the  carrier  to  protect  the 
?a88enger  from  the  third  party's  misconduct, 
he  negligence  for  which  in  such  cases  the 
carrier  is  responsible  is  not  the  tort  of  the 
fellow  passenger  or  the  stranger,  but  it  is 
the  negligent  omission  of  the  carrier's  serv- 
ants to  prevent  that  tort  from  being  com- 
mitted. 

The  failure  or  omission  to  prevent  the 
commission  of  the  tort,  to  be  a  negligent 
failure  or  omission,  must  be  a  failure  or  an 
omission  to  do  something  which  could  have 
been  done  by  the  servant;  and,  therefore, 
there  is  involved  the  essential  ingredient 
that  the  servant  had  knowledge,  or  with 
proper  care  could  have  had  knowledge,  that 
the  tort  was  imminent,  and  that  he  had  that 
knowledge,  or  had  the  opportunity  to  acquire 
it,  sufficiently  long  in  advance  of  its  inflic- 
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tion  to  have  prevented  it  with  the  force  at 
his  command. 

If  this  were  not  so,  the  mere  tort  of  a 
fellow  passenger  or  a  stranger  would  con- 
stitute of  itself  the  negligence  of  the  carrier, 
and  the  carrier  would  be  held  answerable  for 
wrongful  acts  of  a  third  party,  though  the 
carrier's  servants  were  without  fault,  igno- 
rant of  the  third  party's  purpose  to  make  an 
assault,  and  were  consequently  unprepared 
to  avert  it.  Such  a  rule  would  make  the 
carrier  an  absolute  insurer  of  the  safety  of 
the  passenger  against  the  wrongful  conduct 
of  third  persons,  though,  as  between  the  car- 
rier and  the  passenger  in  ordinary  cases,  the 
carrier's  liability  is  made  to  depend  or  his  or 
his  servant's  negligence. 

In  Baltimore  do  O.  22.  Co.  ▼.  Barger,  80 
Md.  30,  26  L.  R.  A  220,  30  AU.  560,  we  said: 
If  a  conductor  "has  the  opportunity  to  pre- 
vent an  assault  on  a  passenger  in  his  charge, 
it  is  his  duty  to  do  so,  and  his  failure  to 
make  a  reasonable  effort  to  protect  the  pas- 
senger from  such  assault  would  make  the 
company  responsible."  Or,  as  differentiy 
expressed  in  Illinoia  C.  B.  Co.  v.  Minor,  09 
Miss.  710,  11  So.  101:  "A  common  carrier 
is  required  to  protect  a  passenger  from  an 
unprovoked  assault  of  a  fellow  passenger 
if  the  conductor  knew  that  it  was  threatened, 
and  could  have  prevented  it  with  the  assistp 
anoe  of  employees  and  willing  passengers." 
16  L.  R.  A.  627,  and  copious  notes. 

The    overwhelming    weight    of    judicial 

f precedent  sustains  this  view  of  the  carrier's 
lability  in  such  instances  as  are  presented 
by  the  record  before  us.  NeU)  Jersey  8.  B, 
Co.  V.  Brookett,  121  U.  S.  645,  30  L.  ed.  1050, 
7  Sup.  Ct.  Rep.  1039;  Lucy  v.  Chicago  O.  W. 
R.  Co.  64  Minn.  7,  31  L.  R.  A.  651,  65  N.  W. 
944;  Cornell  v.  Chesapeake  do  0.  R.  Co.  93 
Va.  44,  suh  nam.  Ball  v.  Chesapeake  d  0.  R, 
Co.  32  L.  R.  A.  792,  24  6.  E.  467 ;  Britton  v. 
Atlanta  d  C.  Air  Line  R.  Co.  88  N.  C.  530, 
43  Am.  Rep.  749;  5  Am.  &  £ng.  Enc  Law,  2d 
ed.  553. 

The  duty  to  protect  the  passenger  against 
an  assault  by  a  fellow  passenger  being,  then, 
a  qualified  duty,  and  the  responsibility  for  a 
failure  to  perform  that  duty  arising  only 
after  the  servant  has  neglected  to  act  upon 
the  knowledge,  or  upon  the  facts  which 
ought  to  have  impartcKi  knowledge,  that  the 
injury  was  threatened,  do  the  facts  in  evi- 
dence bring  this  case  within  that  rule?  It 
seems  to  us  quite  clear  that  they  do  not. 
The  affray  was  a  sudden  one.  It  undoubt- 
edly grew  out  of  the  use  of  abusive  language. 

But  as  soon  as  the  attention  of  the  cap- 
tain of  the  boat  was  called  to  the  conduct  of 
the  two  men,  and  just  as  he  was  notified  that 
there  was  "going  to  be  a  fight"  and  therefore, 
before  there  was  a  blow  struck,  he  rushed, 
or,  as  the  witness  expressed  it,  "he  jumped 
in,"  but  too  late  to  prevent  either  Batten 
from  striking?  Merritt,  or  Merritt  from  fixing 
his  pistol.  The  first  intimation  he  had  of  a 
threatened  encounter  between  these  two  men 
was  the  warning  given  by  Beacham,  and  he 
responded  at  once. 

Had  he  been  less  prompt  in  interfering  he 
was  not  bound  to  assume  that  the  quarrel 
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would  develop  into  an  affray  in  which  a 
deadly  weapon  would  be  used,  and  the  steam- 
boat company  cannot  be  said  to  have  been 
negligent  because  its  servants  failed  to  fore- 
see that  a  pistol  would  be  fired  into  a  crowd 
of  passengers,  when  the  firing  of  a  pistol 
was,  by  no  means,  a  necessary,  or  even  a 
probable^  result  of  the  trouble  between  the 
two  men,  who  had  then  ceased  to  play  cards. 

It  would  stretch  the  liability  of  a  carrier 
far  beyond  established  limits,  if  he  were  ac- 
countable for  an  unexpected  iniury  inflicted 
by  one  passenger  upon  another  passenger, 
and  if  he  were  so  held  accountable  solely 
because  the  servants  in  charge  of  the  boat, 
or  the  train,  or  the  coach,  upon  which  the  in- 
jury happened,  failed  to  anticipate  or  infer 
from  the  fact  of  a  quarrel  between  two  per- 
sons that  one  of  them  would  recklessly  fire 
a  pistol  and  injure  another  passenger  who 
was  not  concerned  or  involved  in  the  quarrel 
at  all.  And  yet  that  is  precisely  what  must 
be  laid  down  as  the  law,  if  in  this  case  the 
plaintiff  is  entitled  to  recover. 

Captain  Bohannon  obviously  had  no 
knowedge  that  the  shooting  of  a  pistol  was 
likely  to  occur — ^at  least,  it  was  not  shown 
that  he  had  such  knowledge — and  the  wit- 
ness who  called  his  attention  to  the  hostile 
attitude  of  the  parties  indicated  or  suggested 
no  such  probability.  That  a  deadly  weapon 
would  be  used  was  not  a  thing  he  was  bound 
to  assume.  He  acted  with  great  and  com- 
mendable promptness,  and  interfered  before 
the  shot  was  fired,  and  there  was  no  evidence 
to  show  that  he  could  have  done  more  than 
he  did  do  to  quell  the  disturbance. 

The  fact  that  in  spite  of  what  he  did  do 
the  pistol  was  fired,  does  not  show  that  he 
did  not  do  all  that,  under  the  circtmistances, 
it  was  his  duty  to  do.  The  carrier's  liabil- 
ity does  not,  in  such  cases,  depend  upon  the 
naked  fact  that  an  injury  happened;  if  it 
did,  as  already  remarked,  the  measure  of  his 
duty  would  be  that  of  an  absolute  insurer. 
But  it  depends  on  the  fact  of  an  injury,  and 
the  concomitant  fact  that  the  negligence  of 
the  carrier's  servants  in  omitting  to  prevent 
the  doing  of  the  act  which  produced  the  in- 
jury actually  caused  the  injury. 

Proof  there  must  be  of  both  of  these  con- 
stituent elements  of  the  plaintiff's  cause  of 
action,  but  there  was  a  total  failure  of  evi- 
dence in  the  case  at  bar  to  support  the  lat- 
ter of  them?  Indeed,  the  evidence  adduced 
by  the  plaintiff  negatives  the  idea  that  the 
company's  servants  were  negligent. 

The  case  of  West  Memphis  Packet  Co.  v. 
White,  99  Tenn.  266,  38  L.  R.  A.  427,  41  S. 
W.  683,  so  much  relied  on  in  the  appellant's 
brief,  is  in  strict  accord  with  the  doctrine 
of  the  cases  referred  to  in  an  earlier  part  of 
this  opinion. 

It  is  true  a  recovery  was  had  in  that  case, 
because  the  facts  justified  it  and  brought  the 
defendant  within  the  scope  of  the  rule  as  to 
the  carrier's  qualified  liability.  One  of  the 
general  officers  of  the  company,  having 
charge  of  the  excursion  boat,  permitted  a 
number  of  passengers,  who  were  armed  with 
guns  and  pistols,  to  fire  indiscriminately  at 
objects  in  the  water,  to  the  great  alarm  of 
47L.R.  A« 


many  persons  on  board.  One  of  the  passen- 
gers, while  handling  a  repeating  f^un,  acci- 
dentally exploded  a  shell  and  injuied  the 
plaintiff,  a  fellow  passenger.  Among  the  per- 
sons standing  near  the  man  who  nad 
the  repeating  gun  was  Couch,  the 
party  who  advertised  the  excursion, 
and  was  a  general  officer  of  the  com- 
pany and  was  in  charge  of  the  excursion. 
The  evidence"  said  the  court,  "shows  that 
not  only  he  had  not  endeavored  to  stop  the 
firing,  but  he  had  encouraged  it  by  actively 
participating  in  it."  He  had  time  to  stop 
this  perilous  and  indiscriminate  shooting 
which  caused  alarm  to  the  passengers,  was 
obviously  dangerous  and  very  likely  to  re- 
sult in  accidents;  but  instead  of  interfering 
to  suppress  it  he  actually  encouraged  it  and 
participated  in  it.  Of  course,  when  an  in- 
jury did  result  under  these  conditions  the 
company  became  answerable. 

This  IS  not  a  case  to  which  the  doctrine  of 
res  ipsa  loquitur  applies.  We  discussed 
that  doctrine  in  Benedick  v.  Potts,  88  Md. 
62,  41  L.  R.  A.  478,  40  Atl.  1067|  and  need 
not  now  repeat  what  has  been  so  recently 
said  in  respect  to  it.  The  injury  sued  for  in 
this  case  is  traceable  to  an  act  of  a  third 
t>arty,  and  whether  the  carrier  is  responsible 
for  the  consequences  of  that  act  depends  up- 
on whether  its  agents  could  have  prevented 
it.  There  is  a  difference  between  the  physi- 
cal act  of  a  third  person,  and  the  omission  of 
the  company  which  failed  to  prevent  the  do- 
ing of  the  act  that  caused  the  injury.  The 
carrier's  liability  arises  only  when  there  is 
evidence  of  a  fact  distinct  from  and  form- 
ing no  part  of  the  act  done  by  the  third  per- 
son. 

In  no  sense,  therefore,  can  the  act  of  the 
fellow  passenger  or  of  a  stranger  speak  for 
or  characterize  the  other  and  different  thing; 
it  cannot  define  the  negligent  omission, 
which  must  be  proved  as  an  independent 
proposition  before  the  carrier's  liability  be- 
gins. 

There  was,  for  the  reasons  we  have  given, 
no  error  in  the  ruling  which  took  the  case 
from  the  jury  on  the  evidence  in  the  case. 
Ought  the  proffered  evidence,  which  was  ex- 
cluded, to  nave  been  admitted,  or,  if  it  had 
been  admitted,  would  it  have  change  the  re- 
sult? 

The  witness,  Beacham,  was  asked  this 
question:  "How  long  was  it  after  you 
called  the  captain  when  the  captain  came?" 
And  he  replied:  "It  is  a  difficult  matter  to 
fix  that.  I  lost  sight  of  the  f£ct  almost 
that  I  had  called  the  captain's  attention  at 
all  when  I  heard  this  fuss;  but  if  the  cap- 
tain had  responded  promptly,  I  don't  believe 
the  affair  would  have  occurred."  Upon  mo- 
tion, the  last  clause  of  the  answer,  giving 
the  belief  of  the  witness,  was  stricken  out. 

The  witness,  Stiefel,  was  asked:  "Was 
there  a  game  between  Merritt  and  Batten 
of  sufficient  violence  and  loudness  to  have  at- 
tracted the  attention  of  anyone  in  any  part 
of  the  room  who  was  not  giving  attention 
to  what  was  going  on  in  the  room?"  and  he 
answered:  "If  the  captain  had  paid  atten- 
tion to  it,  it  would  have  prevented  the  quar- 
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rel.**  This  anawer  was,  on  motion,  also 
stricken  out.  There  was  no  error  in  either 
of  these  rulings.  In  both,  the  opinion  of 
the  witness  was  excluded.  The  question  at 
issue  in  the  case  was  for  the  jury,  or  for  the 
court  dealing  with  the  legal  sufficiency  of  the 
evidence,  to  determine,  and  not  for  the  wit- 
nesses to  decide. 

It  was  for  the  jury,  if  the  case  went  to 
them,  or  for  the  court  in  dealing  with  the 
Question  as  to  whether  there  was  legally  suf- 
ficient evidence  to  be  considered  by  the  jury, 
to  say  from  the  facts  in  evidence  whether 
the  captain  acted  with  appropriate  promp- 
ness,  and  it  was  not  the  province  of  the  wit- 
nesses to  determine  this  matter  at  all. 
Tucker  v.  State  use  of  Johnson,  89  Md.  471, 
46  L.  R.  A.  181,  43  Atl.  778,  44  AU.  1004. 

The  first  and  fourth  grounds  of  error  are 
one.  They  both  involve  the  ruling  which 
excluded  from  the  jury  proof  of  the  rules  or 
instructions  prohibiting  gambling  on  the 
boats.  These  rules  or  instructions  were  ir- 
relevant. Had  they  been  introduced  they 
would  not  have  thrown  any  light  on  the  mat- 
ters at  issue.  If  the  captain  really  violated 
any  rule  in  permitting  gambling  on  the 
steamer,  that  fact  was  no  evidence  of  negli- 
gence wnich  contributed  to  the  injury  unless 
it  can,  either  universally  and  invariably,  or, 
at  least,  with  reasonable  probability,  be 
predicated  of  every  act  of  gambling  iiaX  it 
will  end  in  such  an  act  of  violence. 

The  argument  is  this:  The  shooting  fol- 
lowed the  blow  that  was  struck;  the  blow 
followed  the  use  of  the  abusive  epithet;  the 
epithet  followed  the  quarrel,  and  the  quarrel 
grew  out  of  the  game  of  cards ;  therefore  the 
game  of  cards  produced  the  shooting,  and  as 
the  game  of  cards  was  prohibited  by  the 
company's  rules,  the  company's  servants 
were  negligent  in  allowing  it  to  be  played. 
But  this  is  neither  sound  reasoning  nor  ac- 
tual fact. 

Until  you  can  predicate  of  a  game  of  cards 
as  its  necessary  result  an  assault,  you  have 
nothing  but  speculation;  you  may  have 
a  sequence  of  events  which  are  purely  acci- 
dental in  their  relation  but  are  not  inherent- 
ly or  necessarily  the  successive  results  of 
preceding  causes. 

As  there  was  no  error  in  entering  judg- 
ment for  the  defendant,  the  steamboat  com- 
pany, that  judgment  will  be  affirmed. 

Judgment  affirmed,  v>ith  costs  above  and 
heloio. 


William  L.  HOPKINS,  Appt., 

V. 

John  K.  COWEN  et  al.,  Receivers  of  Balti- 
mere  &  Ohio  Railroad  Company,  Respts, 


( 


Md. 


) 


A  eonslgrnment  to  tUe  conslgrnor's  order, 

where  the  bill  of  lading  with  draft  attached 
is  sent  to  a  bank  to  be  delivered  when  the 


Note. — As  to  passing  title  to  property  by  de- 
livery to  carrier  for  transportation  to  consignee, 
see  Ramsey  &  Q.  Mfg.  Co.  y.  Keleea  (N.  J.)  22 
L.  R.  A.  416,  and  note;  A.  J.  Nelmeyer  Lumber 
47  L.  R.  A. 


draft  Is  paid,  and  stipulates  that  It  most  be 
surrendered  In  order  to  obtain  the  dellYery  of 
the  goods,  does  not  pass  title  to  them  or  en- 
title the  person  for  whom  they  were  sent  to 
their  delivery  by  the  carrier  without  surren- 
dering the  bill  of  lading,  although  the  bank 
refuses  to  surrender  it  to  him,  or  accept  his 
tender  of  the  amount  of  the  draft 

(December  6,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Baltimore  City  Court  in  favor  of 
defendants  in  an  action  brought  to  obtain 
possession  of  certain  flour  placed  in  defend- 
ants' possession  for  transportation  to  plain- 
tiff, which  defendants  refused  to  deliver 
without  bill  of  lading.    Affirmed, 

The  facts  are  stateid  in  the  opinion. 

Messrs,  R.  B.  Tippett  ft  Bro.  and  Wil- 
liam S.  Bansemer,  for  appellant: 

The  defendant  in  the  replevin  suit  need, 
by  no  means,  be  the  party  setting  up  a  claim 
of  possession  and  ownership  adverse  to  the 
plaintiff. 

The  party  in  the  possession  is  the  only 
proper  defendant. 

Uerzberg  v.  Saohse^  60  Md.  433. 

The  action  is  properly  brought  against  the 
person  who  is  in  actual,  physical  possession 
of  the  property  involved,  although  he  may  be 
keeping  it  for  another. 

Plainer  v.  Oood,  35  Minn.  395;  Rose  v. 
Cash,  58  Ind.  281;  Stevenson  v.  Taylor,  2 
Mich.  N.  P.  95;  Cobbey,  Replevin,  p.  432; 
Wells,  Replevin,  p.  134. 

The  carrier  cannot  defeat  this  action  of 
replevin  upon  the  plea  that  if  the  plaintiff 
prevails  it  will  be  liable  for  a  breach  of  con- 
tract in  allowing  the  goods  to  go  out  of  its 
possession  without  the  production  of  the  bill 
of  lading. 

The  common  carrier  is  exonerated  from  his 
obligation  to  his  bailor,  when  the  property 
of  the  latter  is  taken  by  legal  process. 

Ohio  d  M,  R,  Co.  V.  Yoke,  51  Ind.  184,  19 
Am.  Rep.  727;  Burton  v.  Wilkinson,  18  Vt. 
190,  4G  Am.  Dec.  145;  Kohn  v.  Richmond  d 

D.  R.  Co.  37  S.  C.  1,  24  L.  R.  A.  100,  16  S. 

E.  376;  4  Elliott,  Railroads,  pp.  1461,  1537; 
Bliven  v.  Hudson  River  R.  Co.  35  Barb.  191, 
Affirmed  in  36  N.  Y.  403. 

The  duty  of  the  carrier  is  merely  to  notify 
his  consignor  of  the  proceedings.  He  is  not 
bound  to  defend  the  suit.  • 

Stiles  V.  Davis,  1  Black,  101,  17  L.  ed.  33; 
Pingree  v.  Detroit,  L.  d  N.  R.  Co.  66  Mich. 
145;  Van  Winkle  v.  United  States  Mail  S.  S. 
Co.  37  Barb.  122;  Edson  v.  Weston,  7  Cow. 
280;  Hutchinson,  Can*,  pp.  396,  398;  Schou- 
ler,  Bailm.  p.  428;  5  Am.  k  Eng.  Enc.  Law, 
2d  ed.  p.  240. 

The  carrier  cannot  object  to  the  proceed- 
ing on  the  ground  that  the  unproduced  bill 
of  lading  will  be  negotiated  to  some  bona 
fide  holder,  without  notice,  because  in  the 
attempt  to  negotiate  it  the  bill  itself  would 
give  actual  notice  of  Hopkins'  rights. 


Co.  ▼.  Burllnjrton  &  M.  R.  Co.  (Neb.)  40  L.  B. 
A.  534  :  and  Kentucky  Refining  Co.  v.  Globe  Be- 
flnbiir  Co.  (Ky.)  42  L.  R.  A.  853. 


1809. 


Hopkins  t.  Cowem. 
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Jaeoh  Bold  Phg.  Co,  ▼.  Ober,  71  Md.  164, 
18  AtJ.  34. 

To  effect  a  sale,  it  is  only  necessary  that 
the  parties  fully  a^ee  with  respect  to  a 
thing  capable  of  identification,  that  for  an 
agreed  price  the  title  to  the  thing  shall  pass 
from  the  vendor  to  the  vendee. 

Cheney  v.  Eastern  Transp,  Line,  59  Md. 
565;  Hall  v.  Richardson,  16  Md.  413,  77  Am. 
Dee.  303 ;  Farmert^  Phosphate  Co.  v.  Oill, 
69  Md.  545.  16  AU.  214. 

Mtissrs,  Joliii  T.  ]Caso]i,B.  and  CKarlea 
fl.  Saydeiiy  for  appellees: 

To  maintain  replevin,  right  of  possession 
at  time  of  issuing  the  writ  must  be  in  the 
plaintiff.  • 

Lamotte  v.  Wisner,  61  Md.  661;  Beldner 
V.  Smith,  40  Md.  613;  Rogers  v.  Roberts,  68 
Md.  522 ;  McGuire  v.  Benoit,  33  Md.  186 ; 
Cumberland  Coal  d  I.  Co,  v.  Tilghman,  13 
Md.  83;  Clary  v.  Frayer,  8  Gill  k  J.  421. 

And  if  the  right  of  possession  be  in  the  de- 
fendant, the  action  must  fail,  and  judgment 
be  for  defendant. 

McKineie  v.  Baltimore  d  O.  R.  Co.  28  Md. 
174;  Cumberland  Coal  d  I.  Co,  v.  Tilghman, 
13  Md.  83;  Clary  v.  Frayer,  8  Gill  &  J.  421; 
Farmers'  Phg,  Co.  v.  Brown,  87  Md.  7,  39 
Atl.  625. 

The  replication  of  plaintiff  alleging  title 
in  himself  threw  the  whole  burden  of  proof 
on  him. 

Lamotte  v.  Wisner,  51  Md.  561;  Horsey 
V.  Knowles,  74  Md.  604;  Bmith  v.  Wood,  31 
Md.297. 

The  carrier  can  only  deliver  on  surrender 
of  the  bill  of  lading  properly  indorsed,  when 
the  same  is  issued  in  name  of  the  shipper. 

Hutchinson,  Carr.  f  130;  Pennsylvania  R, 
Co.  V.  Stem,  119  Pa.  29;  Sohn  v.  Jervis,  101 
Izid.  582;  Kentucky  Refining  Co.  v.  Olobe 
Refining  Co.  20  Ky.  L.  Rep.  778,  42  L.  R. 
A  356. 

The  bill  of  lading  is  the  symbol  of  title, 
and  issuing  it  to  the  order  of  the  shipper 
plainly  imports  an  intention  on  hie  part  to 
retain  the  jus  disponendi. 

Emery  v.  Irving  Nat,  Bank,  25  Ohio  St 
360,  18  Am.  Rep.  299. 

The  carrier  is  not  called  upon  to  know 
what,  if  any,  contract  is  binding  between  the 
shipper  and  party  to  be  notified,  or  whether 
purchase  money  is  due.  The  bill  of  lading 
announces,  in  a  mandatory  way,  "the  goods 
belong  to  the  shipper;  don't  deliver  to  any- 
one without  bill  of  lading." 

Kentucky  Refining  Co,  v.  Olobe  Refining 
Co.  20  Ky.  L.  Rep.  778,  42  L.  R.  A.  356; 
Libby  V.  Ingalls,  124  Mass.  505. 

The  business  interests  of  the  community 
demand  that  a  consignor  in  a  distant  part 
of  the  country  should  have  the  right  to  ship 
property  to  be  delivered  to  the  purchaser 
only  upon  the  condition  that  the  purchaser 
first  actually  pay  for  the  same. 

The  establiahed  and  well-known  method  of 
doing  this  is  by  a  draft,  bill  of  lading  at- 
tached, to  be  surrendered  on  payment  of 
draft. 

DotDS  V.  National  Each.  Bank,  91  U.  S. 
618,  23  L.  ed.  214;  Kentuoky  Refining  Co.  v. 
47  L.  R.  A. 


Globe  Refining  Co,  20  Ky.  L.  Rep.  778,  42  L. 
R.  A.  356 ;  Seal  v.  Zell,  63  Md.  300. 

Even  if  the  draft  be  accepted,  the  property 
is  still  wholly  under  control  of  shipper. 

Hall  V.  Richardson,  16  Md.  414,  77  Am. 
Dec.  303. 

Shipment  subject  to  order  of  consignor 
plainly  imports  the  intention  on  part  of  the 
shipper  to  retain  title,  which  governs. 

Berger  v.  State,  50  Ark.  23,  6  S.  W.  15; 
Alabama  G.  S.  R,  Co,  v.  Mt,  Vernon  Co.  84 
Ala.  177,  4  So.  356;  McCormiok  v.  Joseph, 
77  Ala.  236;  Benjamin,  Sales,  399. 

The  title  carrying  with  it  the  riffht  of  pos- 
session does  not  vest  under  such  circum- 
stances until  actual  delivery  of  the  bill  of 
lading. 

Alabama  G.  S.  R.  Co.  v.  Mt.  Vernon  Co. 
84  Ala.  177«  4  So.  356;  Berger  v.  State,  50 
Ark.  20,  6  S.  W.  15. 

The  sending  by  the  shipper  of  an  invoice 
of  the  goods  to  the  consignee  is  in  itself  no 
evidence  of  title  in  the  consignee  in  the  pres- 
ence of  the  overbearing  manifestation  of  • 
contrary  intent  by  having  the  bill  of  lading 
to  order  of  consignor. 

Dotos  V.  National  Each,  Bank,  91  U.  8. 
618,  23  L.  ed.  214;  Pennsylvania  R.  Co.  v. 
Stem,  119  Pa.  29,  12  Atl.  756. 

Page,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant  in  this  case  sued  the  appel- 
lees in  replevin  to  recover  the  possession  of 
210  sacks  of  flour.  The  pleas  are  property 
in  the  appellees  and  property  in  the  Winne- 
bago City  Mill  Company. 

At  the  trial,  the  appellant,  to  sustain  the 
issues  on  his  part,  offered  to  prove  that  he 
had  been  engaged  in  purchasing  flour  from 
the  Winnebago  City  Mill  Company  for  a 
number  of  years;  that  on  January  11,  1898, 
he  ordered  from  the  company  the  flour  in 
question,  "without  any  agreement  as  to  the 
terms  of  payment,"  and  Uiat  "the  flour  was 
subsequently  shipped  by  the  said  company 
to  the  appellant  at  Baltimore  city;"  that  the 
course  of  dealin|f  at  and  before  that  time 
was  as  follows,  vtz,,  the  mill  company  ( whoee 
place  of  business  is  in  Winnebago  city,  Min- 
nesota) ,  at  the  time  of  shipment,  would  draft 
for  the  value  of  the  shipment  and  attach 
thereto  the  bill  of  lading  and  these  drafts 
usually  arrived  a  few  days  before  the  goods, 
and  the  appellant,  as  he  needed  the  flour, 
would  call  at  the  banks  where  the  drafts 
were  placed  by  the  company  and  were  pay- 
able, and  "take  them  up;"  that  all  of  the 
flour  so  shipped  "was  booked  by  the  mill 
company  as  an  absolute  sale." 

Included  in  the  appellant's  offer  was  evi- 
dence of  other  sales  and  shipments  by  the 
mill  company,  showing  the  general  course  of 
dealing  between  the  parties,  and  also  copies 
of  the  letters  and  telegrams  of  the  parties 
respecting  such  sales,  and  of  the  checks  of 
the  appelant  in  payment  of  the  several 
drafts  of  the  mill  company  on  the  appellant. 
There  also  appears  in  the  proceedings  the  bill 
of  lading  and  the  draft  attached  thereto, 
which  the  parties  agree  may  be  considered 
by  this  court,  as  if  included  in  the  offer  of 
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the  appellant,  and  incorporated  in  the  bill 
of  exceptions.  The  court  below  rejected  thie 
o£fer,  and  the  verdict  and  judgment  being 
for  the  appellees  the  appellant  has  appealed. 

The  action  being  in  replevin,  the  burden  is 
upon  the  appellant  to  prove  an  inunediate 
right  to  the  possession  of  the  goods,  and  in- 
asmuch as  the  appellees  have  pleaded  prop- 
erty in  the  Winnebago  City  Mill  Company 
they  must  show  a  title  superior  to  that  of  the 
company.     Lamotte  v.  Wisner,  51  Md.  561. 

The  question  therefore,  now  before  the 
court  is,  to  determine  whether  the  facts  con- 
tained in  the  o£fer  would  be  sufficient,  if 
properly  proved,  to  enable  a  jury,  or  the 
court  sitting  as  a  jury,  to  find  that  the  title 
or  the  right  of  possession  has  passed  from 
the  mill  company,  and  become  vested  in  the 
appellant. 

The  flour  in  dispute  was  shipped  from 
Winnebago  city  on  January  21,  and  about 
the  same  time  the  mill  company  forwarded 
by  mail  to  the  appellant  an  invoice,  with 
the  following  words  appended  thereto,  viz.: 
"We  have  drawn  on  you  at  arrival  of  goods 
for  the  proceeds,  with  railroad  receipt  at- 
tached to  the  draft."  By  reference  to  the 
"receipt,"  or  bill  of  lading,  it  appears  that 
the  flour  was  eonsiffned  to  Sie  company  itself. 
Over  the  name  of  the  consignee,  the  mill  com- 
pany, is  written  the  word  "order,"  and  below, 
the  words  "Notify  W.  L.  Hopkins;"  without 
any  other  condition  or  limitation. 

One  of  the  conditions  of  the  shipments,  as 
appear's  printed  on  the  bill  of  lading,  is  that, 
"ii  the  word  'order*  is  written  thereon  be- 
fore or  after  tiie  name  of  the  party  to  whose 
order  the  property  is  consigned  without  any 
condition  or  limitation  other  than  the  name 
of  the  party  to  be  notified  of  the  arrival  of 
the  property,  the  surrender  of  this  bill  of  lad- 
ing, properly  indorsed,  shall  be  required  be- 
fore the  delivery  of  the  property  at  destina- 
tion." The  bill  of  lading,  with  draft  at- 
tached, was  sent  by  the  mill  company  to  the 
Western  National  jBank  at  Baltimore,  whoao 
duty  it  was  to  retain  possession  of  it  until 
the  appellant  had  paid  the  draft. 

When  such  payment  was  made  the  appel- 
lant was  entitled  to  receive  the  bill  of  lading, 
and,  upon  proper  indorsement,  by  the  terms 
of  thebdll  itself  and  according  to  the  usual 
course  of  dealings  between  the  parties,  the 
appellant  was  in  a  position  to  demand  the 
possession  of  the  goods.  The  flour  arrived 
m  Baltimore  in  due  time,  and  the  appellant 
was  notified  thereof  by  the  railroad  com- 
pany. He  made  no  effort,  however,  to  pay 
the  draft  until  the  4th  of  May.  On  that  day 
he  tendered  his  check,  but  the  bank  refused 
to  accept  it,  and  notified  him  that  it  had 
received  notice  on  the  previous  day  from  the 
mill  company  not  to  accept  payment  of  the 
draft  from  him.  It  also  refused  to  deliver 
to  him  the  bill  of  lading,  although  both  the 
bill  and  the  draft  were  then  in  its  posses- 
sion. 

It  is  contended,  on  the  part  of  the  appel- 
lant, that  all  the  facte,  as  we  have  stated 
them,  esteblish  the  following  propositions, 
viz, :  ( I )  That  a  sale  had  b^n  effected  be- 
tween the  mill  Dompany  and  the  appellant, 
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whereby  the  title  to  the  property  became 
vested  in  the  appellant;  (2)  that  the  agree- 
ment necessarily  implied  amounted  to  a 
complete  contract  of  sale,  "with  the  stipu- 
lation that  delivery  of  possession  is  depend- 
ent upon  payment  or  tender  of  purchase 
price;  and  (3)  that  when  the  appellant  tend- 
ered his  check  in  payment  of  the  draft  (hav- 
ing sufficient  funds  in  bank  to  meet  it)  he 
hi^  the  right  to  the  immediate  possession 
of  the  flour. 

The  general  rule,  applicable  to  the  passing 
of  title  to  personal  property,  has  been  well 
steted  in  Dvoon  v.  7at€9,  5  Bam.  &  Ad.  313. 
In  that  case,  ii  was  said  by  Parke,  J.: 
"Where  there. is  a  sale  of  goods  generally, 
no  property  in  them  passes  till  delivery,  be- 
cause until  then  the  very  goods  sold  are  not 
ascerteined ;  but  when,  by  the  contract  iteelf, 
the  vendor  appropriates  to  the  vendee  a 
specific  chattel,  and  the  latter  thereby  agrees 
to  take  that  specific  chattel,  and  to  pay  the 
stipulated  |>rice,  the  parties  are  then  in  the 
same  situation  as  they  would  be  after  a  deliv- 
ery of  goods  in  pursuance  of  a  general  contract. 
The  very  appropriation  of  the  chattel  is 
equivalent  to  delivery  by  the  vendor,  and  the 
assent  of  the  vendee  to  take  the  specific  chat- 
tel, and  to  pay  the  price,  is  equivalent  to  his 
accepting  possession.  The  effect  of  the  eon- 
tract,  therefore,  is  to  vest  the  property  in  the 
bargainee."  The  fundamentel  principle 
upon  which  this  rule  resto  is,  to  carry  out 
the  intention  of  parties  who  have  agreed 
"with  respect  to  a  thing  capable  of  identifica- 
tion, that  for  an  agreed  price  the  title  to  the 
thing  shall  pass  from  the  vendor  to  vendee." 
Cheney  v.  Efistem  Trtinap.  Line,  59  Md.  565. 

When  the  contract  is  express,  there  can  be 
no  difficulty ;  but  when  the  evidence  with  re- 
spect to  it  is  meager,  courte  must  endeavor 
"to  ascertein  the  intent  of  the  parties  and 
apply  that  test  as  a  controlling  principle." 
Hall  V.  Riohardaon,  16  Md.  412.  So,  also, 
where  the  agreement  is  for  a  sale  of  the 
property,  and  the  performance  of  other 
things,  it  must  be  ascerteined  whether  the 
performance  of  any  of  those  things  is  meant 
to  precede  the  vesting  of  the  title  in  the  ven- 
dee. Blackburn,  Sales,  151,  cited  in  3  Benja- 
min, Sales,  chap.  3.  Accordingly,  it  is  held 
that  where  a  buyer  purchases  a  specific 
quantity  of  goods  to  be  shipped  to  him  from 
a  distent  place,  and  the  seller  segregates  and 
appropriates  to  the  contract  the  specified 
quantity  by  delivering  them  to  a  carrier,  the 
law  presumes  that  to  be  equivalent  to  de- 
livery to  the  vendee  (16  Md.  412,  supra)  : 
and  in  such  case  the  goods  become  the  prop- 
erty of  the  vendee,  although  they  are  to  be 
paid  for  on  arrival.  Farmers*  Phosphate  Co. 
V.  Oill,  69  Md.  545,  1  L.  R.  A.  767,  16  Ati. 
214,  the  carrier  being  regarded  as  the  agent 
of  the  vendee  to  receive  tiiem. 

But  if  the  vendor  undertekes  to  make  de- 
livery himself  at  a  distent  place,  the  carrier 
becomes  the  agent  of  the  vendor,  and  the 
property  will  not  pass  until  delivery  is  made. 
In  both  such  cases,  the  inference  arising  from 
the  facte  steted  may  be  rebutted  by  other 
circumstences  which  tend  to  show  what  tlia 
interest  of  the  parties  really  was.    Doum  T. 
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National  EaBch.  Bank,  01  U.  S.  61S-^7,  23 
L.  ed.  214,  220;  Farmers'  Phosphate  Oo.  ▼. 
Qill,  69  Md.  545,  16  Ail.  214. 

In  the  case  last  cited,  where  the  goods  had 
been  consigned  to  the  vendee,  after  stating 
the  general  rule  that  a  bill  of  lading  operates 
as  a  transfer  of  the  property  to  the  party  in 
whose  favor  it  is  drawn  and  to  whom  it  is  de- 
livered, the  court  remarks  that  "if  the  vend- 
ors in  this  case  had  wished  to  prevent  the 
property  from  glassing  and  to  retain  the 
right  to  deal  witli  it  after  shipment  and 
while  in  traf^situ,  they  should  by  the  bill  of 
lading  have  made  the  cargo  deliverable  to 
their  own  order,  and  have  forwarded  the 
same  to  an  agent  of  their  own  with  directions 
to  retain  it  until  the  careo  had  been  finally 
delivered,  weighed,  tested,  and  paid  for  in 
Baltimore." 

In  Kentucky  Refining  Oo.  v.  Olohe  Refin- 
ing Co.  20  Ky.  Ij.  Rep.  778,  42  L.  R.  A.  358, 
the  court  said,  citing  from  Alderman  v.  East- 
ern R.  Co.  115  Mass.  233,  "that  when  goods 
are  consigned  deliverable  to  the  order  of  the 
consignor,  and  the  bill  of  lading,  with  a  draft 
for  the  price  drawn  on  the  purchaser  of  the 
goods  attached,  is  forwarded  for  collection, 
the  purchaser  has  no  title  to  the  goods  until 
the  draft  is  paid,  and  the  bill  of  lading  is  in- 
dorsed to  him." 

In  Merchants/*  Nat.  Bank  v.  Bangs,  102 
Mass.  201,  it  was  said  that  a  vendor  "may 
take  the  bill  of  lading  or  the  carrier's  receipt 
in  his  own  or  some  agent's  name,  to  be  trans- 
ferred on  payment  of  the  price,  by  his  own 
or  his  agent's  indorsement  to  the  purchaser ; 
and  in  all  cases  when  he  manifests  an  inten- 
tion to  retain  the  jus  disponendi  the  prop- 
erty will  not  pass  to  vendee."  Hardy  v. 
Munroe,  127  Mass.  64 ;  Emery  v.  Iroing  Nat. 
Bank,  25  Ohio  St.  360,  18  Am.  Rep.  200; 
Pennsylvania  R.  Co.  v.  Stem,  110  Pa.  20,  12 
At].  750. 

In  this  case  the  mill  company  consigned 
the  goods,  deliverable  to  its  own  order.  It 
forwarded  the  bill  of  lading,  with  the  draft 
attached.  All  parties  understood  that  the 
former  was  not  to  be  given  up  by  the  bank 
until  the  latter  had  been  paid;  and  by  the 
terms  of  the  bill  of  lading  it  was  provided 
that  the  flour  was  not  to  be  delivered  until 
the  bill  of  lading,  properly  indorsed,  was 
presented  to  the  carrier.  We  find  nothing  in 
the  offer  that  can  be  effectual  to  modify  the 
legal  inferences  to  be  drawn  from  these  facts. 

it  is  stated  that  the  appellant  ordered  the 
flour  "without  any  agreement  as  to  the  terms 
of  payment."  But  it  is  plain  that  it  was  ao- 
eepted  upon  the  terms  that  had  oharacterized 
their  entire  dealing,  which  were  that  the 
flour  should  remain  in  the  possession  of  the 
carrier,  subject  to  the  order  of  the  mill  com- 
pany, until  the  draft  had  been  paid.  The 
whole  course  of  these  dealings  shows  that  the 
mill  company  was  to  prepay  the  freight  and 
deliver  the  flour  in  the  city  of  Baltimore, 
and  that  the  appellant  was  not  to  be  entitled 
to  possession  until  after  the  draft  had  been 
paid. 

The  invoice  cannot  have  the  effect  of  modi- 
fying the  contract,  which  the  facts  so  clearly 
imply.  The  purpose  and  effect  of  that  was 
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to  give  a  description  and  cost  of  the  goods; 
it  was  not  a  bill  of  sale  nor  evidence  of  a 
sale.  DotDs  v.  Xational  Each.  Bank,  01  U. 
S.  618,  23  L.  ed.  214;  Sturm  v.  ^oA;er,  150  U. 
S.  328,  37  L.  ed.  1100,  14  Sup.  Ct.  Rep.  00. 
And  even  though  in  some  cases  it  may  be 
useful  in  connection  with  other  facts  to  show 
the  intent  of  the  parties,  yet  in  this  case  no 
inferences  can  flow  from  it  tending  to  alter 
or  change  the  intent  inferable  from  the  cir- 
cumstances already  stated,  for  the  reason 
that,  appended  to  the  invoice,  as  a  part  of  it, 
was  the  explicit  statement  that  the  mill  com- 
pany had  drawn  on  the  appellant  at  arrival 
for  the  proceeds,  "with  railroad  receipt  at* 
tached  to  the  draft." 

Upon  the  whole  offer,  it  seems  to  us  clear 
that  it  was  not  the  intoit  of  the  parties  that 
the  title  to  the  flour  should  pass  to  the  ap- 
pellant until  the  draft  had  been  paid. 

The  judgment  must  therefore  be  affirmed. 


Peter  A.  UON,  Appt., 

V. 

BALTIMORE   CITY   PASSENGER   RAIL- 
WAY COMPANY. 


( 


Md.. 


) 


1.  dianvlnir  tlie  aconatomed  flow  of 
surf  ace  crater  on  a  street,  and  eoneen- 
tratlnir  It  In  nndervrovnd  drains  and 
a  vanlt,  where  but  part  of  the  water  for- 
merly had  flowed  on  the  surface,  Is  done  at 
the  peril  of  providing  adequate  means  to  dis- 
charge the  water  so  gathered,  and  to  dis- 
charge It  In  a  way  that  will  not  be  tnjarlons 
to  others. 

8.  Tl&e  emyloynient  of  a  eompetcnt  en- 
gineer to  direct  a  work  Is  not  the  fulfllment 
of  a  duty  to  avoid  doing  Injury  to  another, 
when,  notwithstanding  the  engineer's  compe- 
tency, the  work  as  constructed  does  cause  In- 
jury. 

8.  Ifotlee  to  the  original  wrongdoer  of 
inJnrT  eansed  by  a  etrnetnre  n&ade  by 
blm  Is  not  necessary  to  make  him  liable  to 
the  owner  of  property  Injured  thereby,  al- 
though the  latter  became  the  owner  thereof 
after  the  construction  of  the  work  which  did 
the  injury. 

(December  6,  1899.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Baltimore  City  Court  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  injuries  to  property  by  water 
overflowing  from  a  receptacle  constructed 
by  defendant  under  a  street  to  permit  the 
laying  of  its  tracks.  Reversed. 
The  facts  are  stated  in  the  opinion. 

Note. — ^The  question  as  to  the  necessity  of 
notice  of  injury  to  an  original  wrongdoer  In  or- 
der to  make  him  liable  to  one  who  subsequently 
became  the  owner  of  the  injured  property  seems 
to  be  somewhat  novel. 

As  to  the  necessity  of  notice  to  a  subsequent 
owner  of  property  on  which  a  nuisance  has  been 
created  In  order  to  make  him  liable,  see  Phila- 
delphia ft  R.  R.  Co.  V.  Smith  (C.  C.  App.  8d 
C.)  27  L.  R.  A.  181 ;  and  Willi tts  v.  Chicago,  a 
ft  K.  City  B.  Co.  (Iowa)  21  L.  E.  A.  608. 
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Menn.  J.  8oiitbs*t«  Iiemmon  and 
Robert  W.  Beaoh,  with  Mr,  C.  Baker 
Clotwortliy,  for  appellant: 

Having  obstruct^  the  natural  flow,  and 
having  gathered  the  water  into  this  vault, 
for  its  own  purpose,  the  defendant  was 
bound  to  provide  proper  means  or  drains 
for  its  escape  without  injury  to  the  prop- 
erty of  others,  and  its  failure  to  do  so  was 
in  itself  negligence,  for  the  consequences  of 
which  the  defendant  was  liable. 

Philadelphia,  W,  d  B,  R.  Co,  y.  Davis,  68 
Md.  281,  11  Atl.  822;  Baltimore  Breweries' 
Co.  V.  Ranstead,  78  Md.  601,  27  L.  R.  A. 
294,  28  Atl.  273 ;  Baltimore  d  P.  R,  Co.  v. 
Reanfty,  42  Md.  117;  GilPuly  v.  Madison,  63 
Wis.  626,  62  Am.  Rep.  299,  24  N.  W.  137; 

2  Dill.  Mun.  Corp.  S9  1046,  1046,  1061, 
1061a;  Gray  v.  MoWilliams  (Cal.)  21  L.  R. 
A.  693,  696,  696,  note  C;  Lynch  v.  New 
York,  76  N.  Y.  60,  32  Am.  Rep.  271;  Hitch- 
ins  Bros.  V.  Frostburg^  68  Md.  110,  11  Atl. 
826. 

While  municipal  corporations  have  been 
held  exempt  from  liability  for  bad  planning, 
or  from  failure  to  repair,  until  notified  of 
defects  in  city  sewers,  this  theory  has  never 
been  extended  to  private  corporations  in- 
terfering with  the  public  highway  for  their 
own  purposes,  and  has  been  restricted  with- 
in proper  limits  of  care  and  watchfulness 
even  as  to  public  authorities. 

Todd  V.  Troy,  61  N.  Y.  609 ;  McCarthy  v. 
Syracuse,  46  N.  Y.  197;  Rowe  v.  Ports- 
mouth, 66  N.  H.  299,  22  Am.  Rep.  464. 

No  request  was  necessary,  since  the  estate 
of  the  original  creator  of  Uie  nuisance  con- 
tinued. 

Case  LVII.,  Jenkins  Exch.  Rep.  p.  260; 
Watler  v.  Wicomico  County  Comrs,  36  Md. 
386;  Fiusquehanna  Fertilizer  Co.  v.  Malone, 
73  Md.  208,  9  L.  R.  A.  737,  20  Atl.  900;  Bal- 
timore V.  Fairfield  Improv.  Co.  87  Md.  352, 
40  L.  R.  A.  494,  39  Atl.  1081 ;  Scott  v.  Bay, 

3  Md.  432. 

Messrs.  Artltur  W.  Maohen  and  Will- 
iam 8.  Bryan,  Jr.,  for  appellee : 

The  drains  of  the  defendant  having  been 
laid  in  1892,  long  before  the  plaintiff  bought 
his  house,  the  plaintiff,  when  he  subsequent- 
ly bought  the  property,  took  it  "subject  to 
the  inconvenience,"  and  could  not,  of  course, 
recover  for  any  injury  that  had  already 
been  done  to  the  property.  The  plaintiff, 
having  bought  the  property  "subject  to  the 
inconvenience,"  could  not  recover  for  any 
injury  worked  by  the  continuance  of  the 
nuisance  without  first  giving  notice  to  the 
railroad  company. 

Pickett  v.  Condon,  18  Md.  412;  Conhoo- 
ton  Stone  Road  v.  Buffalo,  N.  Y.  d  E.  R.  Co. 
61  N.  Y.  673,  10  Am.  Rep.  646;  Wood, 
Nuisances,  §  838;  Woodman  v.  Tufts,  9  N. 
H.  88;  Noyes  v.  Stillman,  24  Conn.  16; 
Nichols  ▼.  Boston,  98  Mass.  39,  93  Am.  Dec. 
132. 

When  there  is  proper  legislative  sanction 
for  the  construction  of  a  cable  or  other 
street  railway,  such  railway  is  not  a  new 
servitude,  but  is  an  ordinary  use  of  the 
street  for  street  purposes. 
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PooU  Y.  Falls  Road  Eleetrio  B.  Co.  88 
Md.  633,  41  Atl.  1069;  Hodges  y.  Baltimore 
Union  Pass.  R.  Co.  68  Md.  619;  Peddicord 
v.  Baltimore,  0.  d  E.  M.  Pass.  R.  Co.  34  Md. 
363;  Hiss  v.  Baltimore  d  H.  Pass.  R.  Co.  62 
Md.  242,  36  Am.  Rep.  371;  Booth,  Law  of 
Street  Railways,  S  127;  Short  y.  Baltimore 
City  Pass.  R.  Co.  60  Md.  73,  83  Am.  Rep. 
298. 

The  duty  of  the  defendant  was  to  exereiae 
ordinary  care  and  prudence. 

Short  Y.  Baltimore  4aity  Pass.  R.  Co.  50 
Md.  84,  33  Am.  Rep.  298. 

There  is  a  vast  difference  between  showing 
an  error  of  juugment  on  the  part  of  a  pro- 
fessional man  and  showing  negligence. 

McClain  v.  Brooklyn  City  R.  Co.  116  N. 
Y.  460,  22  N.  £.  1062;  Altvater  y.  Balti- 
more, 31  Md.  462. 

A  question  of  engineering  or  the  proprie- 
ty of  an  engineering  plan  adopted  by  a  mu- 
nicipality (or  by  a  quasi-public  corpora- 
tion like  a  street-railway  company,  whose 
plans  must  be  approved  by  the  public  ofll- 
cials  having  charge  of  the  streets)  is  not  a 
fit  question  to  submit  to  a  jury. 

Johnston  y.  District  of  Columbia,  118  U. 
S.  21,  30  L.  ed.  76,  6  Sup.  Ct.  Rep.  923; 
Child  Y.  Boston,  4  Allen,  41,  81  Am.  Dec. 
680;  MilU  v.  Brooklyn,  32  N.  Y.  489;  2 
Dill.  Mim.  Corp.  §  1046,  and  notes. 

When  it  appears  from  the  plaintiff's  evi- 
dence that  the  injury  sued  for  may  have 
been  caused  by  one  of  two  independent  agen- 
cies, for  one  only  of  which  the  defendant  is 
responsible,  the  jury  will  not  be  permitted 
to  surmise  or  conjecture  as  to  which  is  the 
cause  of  the  injury. 

Harford  County  Comrs.  v.  Wise,  76  Md. 
42,  23  Atl.  66;  Baltimore  d  P.  R.  Co.  v. 
Reaney,  42  Md.  136. 

MoSlierry,  Gh.  J.,  delivered  the  opinion 
of  the  court: 

Legislative  permission  was  given  to  the 
Baltimore  City  Passenger  Railway  Com- 
pany to  use  the  cable  system  for  the  propul- 
sion of  its  cars.  In  constructing  that  sys- 
tem it  became  necessary  for  the  company  to 
build  the  cable  conduit  under  open  gutters 
wherever  it  intersected  them.  Ensor  street 
and  Ashland  avenue  intersect  each  other 
nearly  at  right  angles. 

In  going  from  one  to  the  other — that  is 
to  say  in  going  north  along  the  former 
and  curving  therefrom  east  into  the  latter 
— the  open  gutter  formerly  along  the  east 
side  of  Ensor  street  where  it  crossed  Ash- 
land avenue,  had  to  be  passed,  and  as  it  was 
impossible  for  the  conduit  with  its  open  slot 
to  be  built  under  the  surface  gutter,  the  gut- 
ter was  changed  to  a  dosed  sewer  and  sunk 
by  the  railway  company  under  the  conduit. 
To  provide  for  the  water  carried  off  by  the 
surface  gutter  a  20-inch  drain  pipe  was  laid 
by  the  company  some  feet  below  the  grade 
or  level  of  Ashland  avenue,  from  a  point 
north  of  the  northeast  comer  of  Ensor  street 
and  Ashland  avenue  to  a  point  south  of  the 
southeast  corner  of  the  same  street.  At 
this  latter  point  there  was  a  vault  built,  and 
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the  20-mcb  pipe  was  made  to  discharge  into 
it 

At  the  north  and  south  ends  of  this  20- 
inch  pipe  there  were  8-inch  openings  lead- 
ing from,  the  surface  gutter;  and  at  the 
northeast  corner  of  the  two  streets  there 
was  laid  under  ground  and  running  east- 
wardly,  a  15-inch  pipe  connecting  with  the 
20-inch  pipe  and  conveying  into  it  the  sur- 
face water  gathered  from  the  north  side  of 
Ashland  aTenue.  At  the  southeast  corner 
of  these  same  streets  there  was  another  16- 
inch  pipe  laid  conveying  into  the  vault  the 
surface  water  gatiiered  from  the  south  side 
of  Ashland  avenue,  and  from  Stirling  and 
Aisquith  streets  farther  to  the  east.  Lead- 
ing from  the  vault,  and  running  down  En- 
sor  to  Madison  street,  was  a  15-inch  outlet 
pipe.  Water  which  formerly  passed  south 
across  Ashland  avenue  and  down  Stirling 
and  Aisquith  streets  was  carried  west  along 
Ashland  avenue  to  this  vault. 

The  bed  of  Ashland  avenue  was  raised  to 
accommodate  the  location  of  the  conduit. 
It  was  made  the  duty  of  the  company  to 
keep  in  repair,  and  to  remove  obstructions 
from  this  vault  and  these  underground  sew- 
ers or  pipes.  It  will  be  noticed  that  all  the 
water  entering  this  vault  from  the  two  8- 
inch  openings,  and  from  the  two  15-inch 
pipes,  was  designed  to  be  discharged 
through  one  15-inch  outlet,  and  that  the  vol- 
ume of  water  brought  t»  the  vault  by  these 
works  of  the  company  was  greater  than  had 
formerly  passed  tiie  southeast  corner  of  the 
two  streets — Ensor  street  and  Ashland  ave- 
nue— upon  the  surface.  All  this  work  was 
done  by  the  railway  company  under  the  di- 
rection of  the  city  commissioner. 

In  1896  the  appellant  purchased  a  house 
at  the  southeast  comer  of  Ensor  street  and 
Ashland  avenue  in  the  immediate  vicinity 
of,  or  about  12  feet  away  from,  the  vault 
described  above.  At  the  time  he  purchased 
the  house  the  cellar  was  dry,  and  the  walls 
were  free  from  cracks,  although  these  drain 
pipes  had  been  laid  and  this  vault  had  been 
built  for  some  four  years.  Shortly  after- 
ward the  vault  overflowed  and  the  cellar  of 
the  appellant's  house  was  flooded.  When 
the  vault  was  cleaned  out  by  the  railroad 
company  the  water  in  the  cellar  receded. 
This  overflowing  and  flooding  occurred  on 
subsequent  occasions  and  in  every  instance 
from  an  ordinary  rainfall.  As  a  result  of 
these  overflows  the  walls  of  the  appellant's 
house  were  so  damaged  and  rendered  so  un- 
safe that  the  house  was,  by  direction  of  the 
building  inspector,  taken  down. 

The  appellant  then  sued  the  railway  com- 
pany for  the  damage  thus  sustained  by  him. 
He  alleged  in  his  declaration  that,  "by  rea- 
son of  the  careless,  unskilful,  and  negligent 
manner  in  which  s«,id  sewer  was  constructed, 
kept  in  repair,  and  attended  to,"  water 
came  into  the  cellar  "of  his  house,  and 
caused  the  injury  just  described." 

These  facts  were  shown  by  the  evidence, 
and  there  was  also  testimony  tending  to 
prove  that  the  plan  of  this  construction  of 
the  drain  pipes  and  vault,  or  receiver,  was 
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bad;  and  that  the  works,  as  built,  were  in- 
sufiicient  to  carry  ofif,  except  by  an  over- 
flow that  would  flood  the  appellant's  cellar, 
the  amount  of  water  which  might  be  ex- 
pected to  enter  the  vault  or  receiver  in  sea- 
sons of  ordinary  rains."  At  the  conclusion 
of  the  testimony,  the  plaintiff  presented 
three  prayers  and  the  defendant  thirteen. 

The  court  rejected  all  of  those  offered  by 
the  plaintiff,  and  granted  one  at  the  instance 
of  the  defendant,  whereupon  the  defendant 
withdrew  the  others  which  it  had  presented. 
The  instruction  granted  is  in  these  words: 
"It  being  an  admitted  fact  that  the  defend- 
ant's drain  was  laid  before  the  plaintiff 
owned  the  property  in  question,  and  there  is 
no  legally  suflicient  evidence  that  the  plain- 
tiff notified  the  defendant  that  the  drain 
caused  an  injury  to  the  same,  the  verdict 
must  be  for  the  defendant."  Under  Uiis 
imperative  instruction  the  verdict  was,  of 
course,  rendered  for  the  defendant,  and 
from  the  judgment  entered  thereon  the 
plaintiff  ap][lealed. 

There  were  several  questions  discussed  in 
the  argument  at  the  bar,  but  the  control- 
ling ones  are  those  raised  by  the  instruction 
just  transcribed,  and  by  the  rejection  of  the 
prayers  of  the  plaintiff.  If  the  railway 
company  elevated  the 'bed  of  Ashland  ave- 
nue, and  brought  an  increased  volume  of 
water  to  the  corner  of  Ensor  street  and 
Ashland  avenue,  and  then  by  the  negligent 
and  unskilful  construction  of,  or  attention 
to,  the  sewers,  or  drains  and  vault,  de- 
signed to  carry  off  the  water,  failed  to  con- 
vey it  away,  whereby  it  overflowed  the  vault 
or  receiver,  and  damaged  the  plaintiff's 
house,  it  can  scarcely  be  doubted  that  the 
company  is  liable. 

When  the  company  undertook  to  change 
the  accustomed  flow  of  the  surface  water 
and  to  concentrate  it  in  underground  drains 
and  a  vault,  at  a  point  where  but  a  part  of 
it  formerly  had  harmlessly  flowed  on  the 
surface,  it  was  bound,  at  its  peril,  to  pro- 
vide adequate  means  to  discharge  the  water 
so  gathered  by  it,  and  to  discharge  it  in  a 
way  that  would  not  be  injurious  to  others. 
This  was  a  perfectly  plain  duty  that  was 
incumbent  upon  it;  and  it  is  no  answer  to 
say  that  it  relied  on  the  judgment  of  com- 
petent engineers  in  the  construction  of  its 
works,  if,  in  fact,  the  works,  as  constructed, 
are  inadequate  to  accomplish  the  purpose,  or 
were  unskilfully  built. 

The  employment  of  a  competent  engineer 
to  direct  the  work  is  not  the  fulfilment  of  a 
duty  to  avoid  doing  injury  to  another, 
when,  notwithstanding  the  engineer's  com- 
petency, the  work  as  constructed  does  cause 
injury.  The  test  of  liability  is  not  the  fit- 
ness of  the  engineer,  but  the  efficacy  of  the 
work.  Hitchina  Bros,  v.  Frosthurg,  68  Md. 
113,  11  Atl.  826. 

Assuming  this  to  be  true,  the  doctrine 
laid  down  in  the  instruction  which  took  the 
case  from  the  jury  is,  that  a  recovery  can- 
not be  had  against  the  original  wrongdoer 
by  one  who,  after  the  construction  of  the 
work  which  did  the  injury,  became  the  own* 
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er  of  the  property  injnred,  nnlcii  the  party 
sustaining  the  injury  first  notifies  the 
wrongdoer  to  remove  the  cause  of  the  in- 
jury and  the  latter  omits  or  refuses  to  do 
so. 

This  doctrine  is  not  tenable^  and  the  case 
of  Pickett  ▼.  Condon,  18  Md.  412,  relied  on 
to  sustain  it,  does  not  do  so.  Ever  since 
the  decision  of  Penruddock's  Case,  6  Coke, 
101,  it  has  been  the  settled  law  that  the 
alienee  of  land  upon  which  a  nuisance  ex- 
isted when  the  alienee  acquired  the  land  is 
not  liable  to  the  owner  of  other  property, 
subsequently  purchased,  for  an  injury  done 
to  the  latter  by  the  pre-existing  nuisance, 
until  the  alienee  has  been  first  notified  to 
abate  the  nuisance.  This  was  all  that  was 
decided  in  Pickett  ▼.  Condon.    Condon  ac- 

J[uired  property  in  1855.  At  that  time  the 
and  had  a  dam  on  it  across  a  stream.  Pick- 
ett and  wife  acquired  their  property  in 
1856.  The  dam  erected  by  Condon's  gran- 
tor caused  the  water  to  fiow  back  on  Pick- 
ett's mill. 

Pickett  sued  Condon,  and  it  was  held  that 
as  Condon's  grantor,  and  not  Condon,  had 
erected  the  dam,  and  as  Condon  had  not 
been  notified  to  remove  it,  he  was  not  an- 
swerable. The  reason  of  the  rule  is  obvi- 
ous. A  person  who  has  not  erected  a  work 
that  may  become  a  nuisance  or  occasion 
damage,  or  who  was  in  no  way  connected 
with  its  construction,  is  not  responsible  for 
the  injury  it  does  cause,  if  he  subsequently 
becomes  the  owner  of  the  property  upon 
which  the  nuisance  is  located,  and  thus  gets 
control  of  the  injurious  thing.  Knowl^ge 
that  it  is  injurious  must  be  brought  home 
to  him,  and  an  opportunity  must  be  afforded 
him  to  abate  it,  before  he  can  be  made  lia- 
ble; otherwise  he  would  be  held  responsible, 
not  for  his  own,  but  for  his  grantor's,  wrong- 
ful act. 

If,  with  that  knowledge,  he  does  not  abate 
the  nuisance,  he  is  treated  as  continuing  it. 
And  so  all  the  cases  from  Penruddook'a 
down,  have  been  held.  Philadelphia  d  R.  R. 
Co.  V.  Smith,  28  U.  S.  App.  134,  64  Fed. 
Rep.  679.  12  C.  C.  A.  384,  27  L.  R.  A.  131, 
and  cases  there  cited. 

But  the  bare  statement  of  the  proposition 
that  where  the  party  sued  was  not  the  origi- 
nal creator  of  the  nuisance  he  must  have  no- 
tice of  it,  and  a  request  must  be  made  to 
remove  it,  before  any  action  can  be 
brought,  carried  with  it  the  exclusion  of  its 
application  to  the  original  wrongdoer.  Why 
should  the  original  wrongdoer  have  notice  be- 
fore being  sued? 

It  is  his  negligent  act  which  causes  the  in- 
jury; and  for  that  negligent  act,  and  not 
for  a  continuance  of  it  after  notice  given,  he 
is  answerable.  Notice  to  him  from  anyone 
injured  by  his  wrongful  act  is  wholly  unnec- 
essary. Metropolitan  Sav.  Bank  v.  Manion, 
87  Md.  68,  39  Atl.  90.  In  Eastman  v.  Amos- 
kcag  Mfg.  Co.  44  N.  H.  144,  82  Am.  Dec.  201, 
it  was  held  that  no  notice  or  request  to  abate 
the  nuisance  is  necessary  before  bringing  suit 
against  the  original  wrongdoer ;  but  that  the 
grantee  of  the  nuisance  is  not  liable  until 
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upon  request  made  he  refuses  to  remove  tha 
nuisance.  Even  "when  he  who  erects  the 
nuisance  conveys  the  land  he  does  not  trans- 
fer the  liability  to  his  grantee."  Plumer  y. 
Harper,  3  N.  H.  88,  14  Am.  Dee.  333. 

It  is  clear,  then,  upon  reason  and  au- 
thority, that  no  notice  was  required  to  be 
given  bv  the  appellant  to  the  ntilway  com- 
pany, the  original  erector  of  the  structure 
which  caused  the  injury,  before  the  pending 
suit  was  brought,  and  U&ere  was  consequent- 
ly error  committed  in  granting  the  instruc- 
tion which  took  the  ease  away  from  the  jury 
on  the  sole  ground  that  such  notice  had  not 
been  given. 

As  to  plaintiff's  rejected  prayers,  but  lit- 
tle need  be  said.  There  was  evidence  tend- 
ing to  support  the  hypothesis  which  they 
set  forth. 

If  the  facts  alleged  in  the  narr.  make  a 
good  cause  of  action,  as  they  undoubtedly  do, 
then  the  prayers  submitting  the  finding  of 
those  facts  to  the  jury  should  have  been 

?:ranted.  There  was  quite  enough  evidence 
rom  which  the  jury  could  well  have  deter- 
mined thiat  the  injury  to  the  house  resulted 
from  the  negligent  or  unskilful  construction 
of,  or  attention  to,  the  sewer  and  vault.  It 
is  true,  it  was  insisted  in  the  argument  that 
there  was  no  evidence  before  the  jury  to  show 
any  relation  between  the  construction  of  the 
sewer  and  vault  and  the  injury  to  the  house, 
and  it  was  contended  that  although  these 
events  were  contiguous  in  time  and  place, 
there  was  nothing  more  than  a  coincidence 
in  their  occurrence,  and  that,  therefore,  it 
was  a  palpable  fallacy  to  assume  that  the  one 
was  the  cause  of  the  other. 

It  is  sheer  sophistry  to  assume  that  be- 
cause a  given  thing  is  posterior  in  occurrence 
to  another  it  is  therefore  the  result  of  the  an- 
terior event.  The  plaintiff's  contention,  how- 
ever, is,  not  simply  that  because  before  the  sew- 
er and  vault  were  built  there  was  no  injury 
to  the  house,  and  because  after  they  had  been 
constructed  there  was  an  injury,  that,  there- 
fore, the  injury  was  the  result  of  their  being 
built,  but  the  facts  tended  to  show  that  only 
when  the  sewer  and  vault  were  choked  and 
overflowed,  either  by  reason  of  the  insuffi- 
ciency of  the  outlet,  or  because  of  the  com- 
pany's inattention  to  their  condition,  did  the 
cellar  become  flooded. 

The  cause  of  the  actual  damage  was  traced 
to  the  overflowing  vault,  and  the  negligence 
or  unskilfulness  of  the  company  occasioned 
those  overflows.  Between  the  alleged  cause 
and  its  asserted  result  there  was  a  direct  con- 
nection; in  fact,  a  dependency  of  the  one 
upon  the  other  as  actually  traced  by  one  of 
the  witnesses;  and  this  is  widely  different 
from  that  fallacious  reasoning  in  which  that 
which  is  no  cause  at  all  is  assumed  to  pro- 
duce an  alleged  effect  simply  because  the 
two  are  contiguous  in  time  and  place,  while 
having  no  other  relation  to  each  other  than 
sequence  in  the  order  of  their  occurrence. 

There  was  but  one  cause  proved  that  pro- 
duced the  injury.  There  is  nothing  in  the 
record  to  bring  the  case  within  the  doctrine 
followed    in   Wiae'e    Caee,     That   doctrine 


1899. 


LioH  y.  Baltixorb  Citt  Pabbengsr  R.  Co. 


181 


brief! J  stated  is:  When  the  evidence  tends 
equally  to  sustain  either  of  two  inconsistent 
propositions,  neither  of  them  can  be  said  to 
have  been  established  by  legitimate  proof. 
A  verdict  in  favor  of  the  party  bound  to 
maintain  one  of  those  propositions  against 
the  other  is  necessarily  wrong.  Harford 
County  Comrs.  v.  Wise,  76  Md.  42,  23  Atl. 
«5. 


For  the  reasons  we  have  assigned,  the 
prayers  of  the  plaintiff  ought  to  have  been 
granted,  and  the  instruction  which  was  giv- 
en by  the  court  ought  to  have  been  refused. 

Because  of  these  errors  the  judgment 
must  be  reversed  and  a  new  trial  will  be 
awarded. 

Judgment  reversed,  with  costs  above  and 
below,  and  new  trial  awarded 


IOWA  SUPREBiB  COURT; 


George  W.  BOWEN 

V, 

PORT  HURON   ENGINE    A  THRESHER 
COMPANY,    Appt. 
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1«  A  Jiidarineikt  aorainst  a  solvent  irar- 
nl«liee  which  the  plaintiff  falls  to  collect, 
without  any  excuse,  constltntes  a  satisfaction 
of  the  dalm  against  the  original  debtor  for 
the  amount  thereof. 

8.  A  JudflTBaent  debtor  for  a  part  of 
wl&oso  debt  Jvdvment  bas  also  been 
takea  airainst  a  eol-vent  ffamlsbee 
cannot  be  required  to  accept  a  tender  of  the 
latter  Judgment,  which  the  plaintiff  has  failed, 
without  excuse,  to  collect.  In  Hen  of  having 
the  amount  thereof  credited  on  his  own  Judg- 
ment. 

(Oetober  12,  1899.) 

KoTK. — Sifeot  of  judgment  ayaiinBt  garnishee  to 
wierge  or  satisfy  HahUity  of  principal  debtor. 

The  question  ae  to  the  effect  of  a  Judgment 
againet  a  gamiehee  to  merge  or  satisfy  the  lia- 
bility of  the  principal  debtor  seems  to  depend, 
as  a  general  rule,  upon  whether  or  not  the  Judg- 
ment against  the  garnishee  has  been  satisfied, 
or,  at  least,  upon  whether  or  not  it  is  In  sach 
shape  that  Immediate  and  complete  satisfaction 
could  be  enforced;  and  the  rule  seems  to  be 
nnlYersal  that  a  satisfied  Judgment  against  the 
fsmishee,  if  it  was  duly  rendered  In  the  exer- 
cise of  Jurisdiction,  merges  or  satisfies  the  lia- 
bility of  the  prindxial  debtor  either  pro.  tanto  or 
in  full,  as  the  case  may  be. 

Thus,  the  whole  effect  of  a  recovery  against 
1  garnishee  inures  to  the  l>eneflt  of  the  original 
creditor  by  having  it  applied  to  that  creditor's 
debt  to  his  creditor.  Brown  ▼.  Somervilie,  8 
Md.  444,  dictum. 

And  where  a  creditor  recovers  Judgment 
tgalnst  his  debtor,  and  sues  out  s  writ  of  gar- 
nishment thereon  against  one  indebted  to  the 
judgment  debtor,  and  procures  Judgment  against 
the  garnishee  on  an  admission  of  Indebtedness, 
and  the  Judgment  has  t>een  paid  off  in  full,  such 
payment  is  a  payment  pro  tanto  on  the  original 
Indebtedness  due  the  plaintiff,  and  he  can  only 
recover  the  balance  In  an  action  against  a  sure- 
ty for  the  Judgment  debtor.  Parks  v.  State 
Ntt  Bank  (Tex.  Civ.  App.)  34  S.  W.  1044. 

And  a  plaintiff  In  an  attachment  action  in 
which  a  bond  was  given  for  the  release  of  the 
property  attadied,  who  brings  action  upon  the 
attachment  bond,  is  entitled  to  recover  against 
the  principal  and  sureties  therein  where  Judg- 
ment had  been  obtained  against  him  by  a  credit- 
or, and  the  principal  In  the  attachment  bond 
had  been  changed  as  trustee,  and  Judgment  bad 
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APPEAL  bj  defendant  from  a  judgment  of 
the  District  Court  for  Carroll  County  re- 
fusing to  declare  satisfied  a  judgment  against 
defendant  upon  its  tender  of  the  amount  re- 
maining due  after  application  of  the  amount 
attached  in  the  hands  of  the  solvent  gar- 
nishee.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Jamison  ft  Smyth,  for  appel- 
lant: 

The  legal  effect  of  the  judgment  against 
the  garnishee  is  to  satisfy  to  the  extent  of 
such  judgment  the  indebtedness  between  the 
garnishee  and  the  principal  debtor. 

Stadler  Bros,  v.  Parmlee,  14  Iowa,  175. 

Garnishment  is  in  effect  an  action  against 
the  garnishee  by  the  defendant  in  the  name 
of  and  for  the  benefit  of  the  plaintiff,  and  the 
garnishee  may  be  made  personally  liable. 

Mooar  v.  Walker,  46  Iowa,  146;  McOonnell 


been  obtained  against  him  as  such,  and  he  had 
paid  the  execution  in  suit  in  which  he  was 
chsrged  as  trustee,  and  caused  the  fact  of  such 
payment  to  be  duly  entered  of  record  in  the  at- 
tachment suit  according  to  the  law,  for  costs, 
and  such  part  of  the  damages  as  remained  un- 
paid only.     Wood  v.  Mann,  126  Mass.  819. 

So,  in  Cross  v.  Brown,  19  R.  I.  220,  88  Atl. 
147,  it  was  held  that  R.  I.  Pub.  Stat.  chap.  208, 
I  15,  in  BO  far  as  It  provides  that  a  trustee  aft- 
er final  Judgment  against  the  defendant  may 
satisfy  the  same,  and  that  the  payment  thereof 
shall  discharge  him  from  his  debt  as  against 
both  plaintiff  and  defendant.  Is  simply  declara- 
tive of  the  legal  status  of  the  parties  to  the 
contract  out  of  which  the  original  Indebtedness 
arose  after  such  change  of  title  to  it  has  been 
effected  by  the  process  of  garnishment,  and  It 
Is  not  the  statute  which  discharges  the  debt 
due  from  the  trustee  to  the  principal  debtor,  but 
it  is  the  payment  of  the  debt  to  the  attaching 
plaintiff  In  satisfaction  of  his  Judgment  against 
the  principal  defendant  that  discharges  it ;  and 
that  that  statute  Is  not  unconstitutional  in  so 
far  as  It  affects  debts  due  to  nonresidents  as 
depriving  the  owners  of  their  property  In  the 
debt  without  due  process  of  law,  or  as  impair- 
ing the  obligations  of  the  contract. 

Tbe  above  case  Is  included  because  of  its  bear- 
ing upon  tbe  question  of  the  discharge  of  the  In- 
debtedness of  tbe  principal  debtor  to  his  credit- 
or by  payment  by  the  garnishee.  The  subject 
of  the  garnishment  of  debts  due  to  nonresi- 
dents, and  the  validity  of  Judgments  witb  refer- 
ence thereto,  are  not  treated  in  tbls  note. 

See  also  infra.  Price  v.  Hlgglns,  1  LItt.  (Ky.) 
274 ;  Backus  v.  Denlson,  Kirby.  421. 

So,  there  are  cases  from  which  It  might  be  In- 
ferred that  a  Judgment  against  a  garnishee 
which  had  not  been  discharged,  and  remained  in 
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V.  Denham,  72  Iowa,  494,  34  N.  W.  298;  Oil- 
more  ▼.  Cohn,  102  Iowa,  254,  71  N.  W.  244; 
Citizens'  State  Bank  ▼.  Council  Bluffs  Fuel 
Co.  89  Iowa,  624,  57  N.  W.  444. 

The  effect  of  a  garnishment  is  to  stop  the 
payment  of  any  debt  up  to  the  time  of  final 
proceedings. 

Victor  V,  Hartford  F.  Ins.  Co,  33  Iowa, 
210. 

While  garnishment  is  simply  a  mode  of  at- 
tachment, when  final  judgment  condemning 
the  property  is  entered,  and  the  sale  of  the 
attached  property  ordered,  the  legal  effect  is 
to  prima  facie  satisfy  the  judgment  to  the 
extent  of  tiie  property. 

Peck  ▼.  Parchcn,  52  Iowa,  46,  2  N.  W.  597. 

In  case  of  a  garnishment,  the  entering  of 
judgment  in  favor  of  the  plaintiff  and  against 
the  garnishee  is  the  appropriation  of  the 
property  to  the  payment  of  the  principal 


debt; -and  where  it  is  shown  that  the  gar- 
nishee was  good  at  the  time,  and  that  the 
judgment  could  have  been  collected,  why 
should  the  plaintiff  not  be  bound  to  answer 
for  the  value  of  the  judgment  against  the 
garnishee,  the  same  as  he  would  if  it  were 
in  other  form  of  property? 

Lucas  V.  Cassaday,  2  G.  Greene,  208;  i/c- 
Cahe  V.  Ooodufine,  65  Ind.  288;  Harmon  T. 
State  ex  rel,  Pelton,  82  Ind.  197 ;  Doe  em 
dem,  Shelton  v.  Hamilton,  23  Miss.  496,  57 
Am.  Dec.  149 ;  Peck  v.  Parchen,  52  Iowa,  46, 
2  N.  W.  597 ;  Citizens*  State  Bank  v.  CouncU 
Bluffs  Fuel  Co,  89  Iowa,  624,  57  N.  W.  444. 

The  execution  is  satisfied  to  the  extent  of 
the  value  of  the  property  levied  upon,  where 
said  property  has  been  lost  to  the  defendant 
by  the  neglect  of  the  sheriff. 

Walker  v.  Com.  18  Gratt.  13,  98  Am.  Dec 
631 ;  First  Nat,  Bank  v.  Rogers,   13   Minn. 


every  way  enforceable,  might  work  a  merger  or 
latlafactlon  of  the  liability  of  the  principal 
debtor,  though  It  had  not  been  actually  satisfied. 

Thus,  the  service  of  a  garnishment  upon  one 
indebted  to  an  execution  debtor  in  an  amount 
sufficient  to  satisfy  the  Judgment,  without  more, 
Is  not  such  a  levy  as  will  amount  to  a  satis- 
faction of  the  Judgment,  upon  the  principle  that 
the  levy  of  an  execution  upon  personal  property 
of  the  execution  debtor  of  sufficient  value  is  a 
satisfactioii  of  the  execution.  Beaumont  v. 
Eason,  12  Ueislc.  417. 

And  by  the  custom  of  London  the  suing  out 
execution  against  a  garnishee  by  a  creditor  Is 
in  effect  an  election  to  take  him  for  the  debt 
of  the  principal  debtor,  and  operates  an  extin- 
guishment of  the  debt.  Cook  v.  Field,  3  Ala. 
63,  86  Am.  Dec.  436,  dictum. 

So,  a  gSLrnisbment  of  moneys  due  tbe  princi- 
pal debtor  under  a  Judgment  against  him  in 
favor  of  his  creditor  for  a  much  larger  sum  is 
a  pro  tanto  defense  In  an  action  brought  against 
tbe  original  debtor  by  the  original  creditor, 
where  the  moneys  garnished  are  still  held  un- 
der the  process.  Peck  v.  Parchen,  62  Iowa,  46, 
2  N.  W.  697. 

And  an  admission  by  the  garnishee  that  a  des- 
ignated amount  is  due  to  his  creditor,  who  was 
the  principal  debtor  in  a  garnishment  suit,  en- 
titles the  principal  debtor  to  a  credit  on  the 
Judgment  against  him  of  the  amount  thus  ad- 
mitted to  be  due,  where  there  was  no  evidence 
that  the  garnishee  was  ever  discharged,  and  the 
principal  debtor  denies  that  the  garnishment 
was  released,  or  that  defendant  ever  received 
the  amount  of  the  Indebtedness  from  the  gar- 
nishee, though  no  case  was  ever  docketed 
against  the  garnishee,  and  no  Judgment  ren- 
dered, and  It  does  not  appear  that  the  garnishee 
ever  made  payment  to  the  garnishing  creditor. 
Doughty  V.  Meek,  106  Iowa,  16,  Y4  N.  W.  744. 

And  a  recovery  in  a  garnishee  suit  brought  by 
a  creditor,  not  against  the  primary  debtor  of  his 
debtor,  but  against  a  guarantor  of  the  claim, 
from  which  no  appeal  is  taken,  entitles  the 
primary  debtor  to  a  credit  for  the  amount  re- 
covered against  the  guarantor  on  his  Indebted- 
ness to  the  debtor  of  the  plaintiffs,  the  same  as 
though  it  had  been  paid  without  suit  by  the 
guarantor  to  the  plaintiffs.  Coe  v.  Hinkley,  109 
Mich.  608,  67  N.  W.  915. 

So,  in  Hicks  V.  Gleason,  20  Vt.  139,  it  was 
said  that  a  trustee  suit  aims  to  substitute  the 
creditor  in  the  place  of  the  debtor  In  respect  to 
any  sum  due  the  latter  from  the  persons  named 
In  the  suit  as  trustees,  and,  if  successful,  it 
not  only  establishes  a  right  to  such  substitu- 
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tlon,  but  reduces  the  demand  to  Judgment  so 
that  execution  may  follow  against  the  trustee 
for  the  amount  due  from  him,  or  for  so  much 
of  it  as  may  be  necessary  to  satisfy  the  Judgment 
against  the  principal  defendant;  but 'the  ques- 
tion In  this  action  was  as  to  the  right  of  the 
Judgment  debtor  to  maintain  an  action  against 
the  trustee  on  his  claim  during  the  pendency  of 
the  trustee  suit. 

And  In  Mars  v.  Virginia  Home  Ins.  Co.  17  S. 
C.  614,  it  was  said  that  a  Judgment  in  garnish- 
ment is  conclusive  against  parties  and  privies : 
bat  the  question  in  the  case  was  as  to  whether 
or  not  the  garnishee  could  be  compelled  to  pay 
the  debt  a  second  time. 

And  in  Adams  v.  Filer,  7  Wis.  306,  73  Am. 
Dec.  410,  It  was  said  that  ordinarily  the  credit- 
or of  the  garnishee  is  the  defendant  In  the  at- 
.tachment,  and  has,  not  only  the  opportunity  to 
contest  the  original  cause  of  action,  but  also 
the  liability  of  the  garnishee,  and  in  such  cases, 
when  the  garnishee  acts  In  good  faith,  the  Judg- 
ment is  conclusive  as  to  all  the  parties,  the 
plaintiff,  the  defendant  and  the  garnishee ;  but 
the  question  in  this  case  was  as  to  whether  or 
not  the  payment  by  the  garnishee  was  volun- 
tary, and  as  to  his  liability  to  pay  again  to  his 
creditor. 

But  diligence  In  procuring  satisfaction  of  the 
Judgment  against  the  garnishee  is  required  to 
render  it  effectual  as  a  bar  to  the  claim  agalnat 
the  principal  debtor. 

This  is  in  effect  the  doctrine  of  the  principal 
case. 

So,  a  Judgment  creditor,  who  has  through 
process  of  garnishment  reached  the  assets  of 
the  principal  debtor  in  the  hands  of  a  third 
party,  and  obtained  Judgment  against  the  gar- 
nishee, is  chargeable  with  diligence  in  preserv- 
ing and  applying  the  proceeds  of  the  sale  of  the 
property  taken  under  garnishment  to  the  satis- 
faction of  the  Judgment,  and  where  the  Judg- 
ment debtor  was  insolvent,  and  the  garnishee 
was  solvent,  and  he  fails  to  exercise  diligence, 
and  the  Judgment  remains  unsatisfied  through 
his  neglect,  a  surety  of  the  Judgment  debtor  is 
relieved.  Parks  v.  State  Nat.  Bank  (Tex.  Civ. 
App.)   84  S.  W.  1044. 

And  when  the  garnishee  in  such  case  sought 
to  enjoin  such  Judgment,  and  the  surety  re- 
quested the  creditor,  in  order  to  protect  himself, 
to  be  allowed  to  appear  and  contest  the  icj  unc- 
tion, and  promised  to  pay  costs  and  attorney's 
fees,  and  the  request  was  denied,  the  creditor 
himself  promising  the  surety  to  appear  and  con- 
test the  injunction,  but  through  collusion  with 
the  principal  debtor  and  garnish^  for  the  pul^ 
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407,  Gfl.  376,  97  Am.  Dec.  239;  Reed  ▼. 
CroathtDait,  6  Iowa,  219,  71  Am.  Dec.  406; 
McWilliams  ▼.  Myers,  10  Iowa,  325. 

Mr.  George  W.  Bowen,  in  propria  per* 
iona: 

Garnishment  is  miarelj  a  mode  of  attach- 
ment and  execution  where  money  or  property 
of  the  debtor  in  the  hands  of  a  third  per- 
son is  levied  upon,  and  by  subsequent  pro- 
ceedings in  the  court  wherein  the  action  is 
pending  subjected  to  the  payment  of  the 
daim  or  the  judffment  of  the  creditor. 

8  Am.  &  Eng.  £nc.  Law,  p.  1097,  If  1. 

The  effect  of  the  judgment  against  the 
garnishee  is  to  declare  the  debt  Ik^uzkI,  and 
to  make  the  garnishee  liable  to  execution. 

8  Am.  &  Eng.  Enc  Law,  p.  1102,  H  2 ;  <Jhat» 
ierion  v.  Watney,  L.  R.  17  Ch.  Div.  269. 

Subject  to  such  claims,  tne  rights  of  the 
defendant  for  the  purpose  of  making  demand 


of  his  debtor  or  of  securing  his  indebtedness 
by  attachment  or  otherwise  remain  unim- 
paired. 

Hicks  ▼.  Gleason,  20  Vt.  139. 

Until  garnishee's  liability  is  discharged 
by  satisfaction  of  a  valid  judgment  against 
him  in  the  garnishment  proceeding,  the 
rights  of  the  defendant  to  enforce  his  claim 
are  suspended  only,  not  extinguished. 

8  Am.  &  Eng.  Enc.  Law,  p.  1201 ;  Smith  t. 
Clinton  Bridge  Co,  13  111.  App.  672. 

Juagment  for  plaintiff  after  issue  joined 
is  complete  as  a  personal  judgment,  and  may 
be  executed  against  any  property  of  the  de- 
fendant not  exempt  by  law. 

Waples,  Attachment  &  Garnishment,  606, 
§  14 ;  Waynant  v.  Dodson,  12  Iowa,  22. 

A  judgment  against  a  garnishee  is  rather 
in  favor  of  the  principal  defendant  than 
against  him.    It  is  really  a  judgment  in  fa- 


pose  of  Injuring  the  surety,  and  making  him  pay 
the  debt,  made  no  resistance,  and  let  the  In- 
Jonction  be  perpetuated.  It  was  a  violation  of 
duty,  ana  a  plea  to  that  effect  In  an  action 
■gainst  him  as  surety  Is  good,  at  least  against 
a  general  demurrer.     Ibid. 

But  a  Judgment  debtor  cannot  maintain  as- 
sampslt  against  his  creditor  for  neglect  of  the 
creditor  to  issue  execution  against  a  trustee  In 
the  action  for  twenty  years,  where  it  does  not 
appear  that  Issuing  execution  would  have  been 
of  any  service  to  the  debtor,  as  where  the  trus- 
tee remains  all  the  time  insolvent.  Noble  v. 
Merrill,  48  Me.  140. 

And  a  Judgment  against  a  trustee  on  a  trus- 
tee process  Is  not  a  discharge  of  a  judgment 
tgainst  the  original  debtor,  though  by  means 
of  the  trustee  suit  payment  by  the  trustee  to  thv 
debtor  was  prevented,  and  the  debt  was  lost  by 
the  subsequent  insolvency  of  the  trustee.     Jhid. 

But  while  the  rule  of  the  principal  case,  that 
a  garnishment  Judgment  is  prima  facie  a  satis- 
faction, or  pro  tanto  satisfaction,  of  the  plain- 
tiers  claim,  is  undoubtedly  correct,  many  of  the 
cases  have  gone  on  the  theory  that  It  Is  prima 
facie  a  satisfaction  as  a  matter  of  evidence 
only,  and  that  It  is  not  conclusive ;  and  the  rule 
that  nothing  but  an  actual  satisfaction  of  the 
Judgment  against  the  garnishee  will  absolve  the 
principal  debtor  from  liability  when  sued  for 
the  debt  by  the  original  creditor  is  well  sup- 
ported by  authority. 

Thus,  an  attachment  without  satisfaction 
does  not  of  itself  prevent  the  plaintiff  In  the 
attachment  suit  from  resorting  to  his  original 
debtor.     Brown  v.  Somerville,  8  Md.  444. 

Judgment  against  a  garnishee  so  long  as  it  re- 
mains unsatisfied  is  no  bar  to  the  creditor's 
making  his  money  out  of  his  original  debtor 
on  bis  Judgment  against  him.  Farmer  v.  Simp- 
Bon,  6  Tex.  803.  But  see  supra.  Paries  v.  State 
Nat  Bank  (Tex.  Civ.  App.)  84  S.  W.  1044. 

And  if  Judgment  against  a  third  person  on 
a  foreign  attachment  be  not  executed,  the  plain- 
tiff may  resort  back  to  his  principal  debtor,  and 
he  may  also  sue  a  third  person  for  his  debt,  not- 
withstanding the  Judgment  in  foreign  attach- 
ment is  unexecuted.  Robertson  v.  Norroy,  1 
Dyer,  83a. 

A  Judgment  against  the  defendant  In  an  at- 
tachment is  not  extinguished  by  a  Judgment  for 
the  whole  amount  subsequently  rendered  in  the 
nme  solt  against  garnishees,  though  if  either 
was  satisfied  the  plaintiff  would  not  be  per- 
mitted to  enforce  the  collection  of  the  other. 
Price  V.  Hlggins,  1  Lltt.  (Ky.)  274. 

And  where  a  creditor  attaches  his  debtor's 
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property  In  the  hands  of  a  third  person,  and  aft- 
er Judgment  levies  an  execution  upon  It,  It  ap- 
plies as  a  payment  to  the  creditor,  and  exoner- 
ates the  third  person  from  claim  by  the  debtor ; 
but  where  it  does  not  appear  that  the  creditor 
took  anything  from  the  third  person  by  his 
execution,  or  upon  any  agreement  that  the 
property  should  be  applied  thereon,  the  creditor 
Is  entitled  to  recover  against  the  debtor  for  the 
amount  of  the  debt,  though  property  was  placed 
in  the  hands  of  the  creditor  by  the  third  person, 
where  the  purpose  for  which  it  was  so  placed 
does  not  appear.  Backus  v.  Denlson,  Klrby, 
421. 

And  where  Judgment  is  recovered  by  a  credit- 
or against  his  debtor  on  an  account  for  goods 
sold,  and  a  third  person  is  garnished  and  admits 
his  Indebtedness  to  the  principal  debtor,  and 
Judgment  is  rendered  against  him  upon  his  an- 
swer, but  Is  never  paid,  and  the  principal  debtor 
transfers  to  the  plaintiff  a  claim  against  a 
third  person,  and  the  plaintiff  brings  action 
thereon,  the  third  person  cannot  defend  upon 
the  ground  that  the  claim  thus  assigned  and 
sued  upon  was  for  the  identical  goods  for  which 
Judgment  was  rendered  against  the  garnishee, 
and  the  fact  that  the  Judgment  had  been  ren- 
dered against  the  garnishee,  but  not  paid,  would 
not  prevent  the  plaintiff  from  suing  the  third 
person  upon  the  debt  thus  admitted  by  the  gar- 
nishee and  afterwards  assigned  by  the  defend- 
ant to  the  plaintiff,  or  from  showing  that  such 
third  person,  and  not  the  garnishee,  was  the 
real  debtor.  Lewis  v.  Robertson,  100  Ala.  246, 
14  So.  166. 

So,  in  Hrown  v.  Somerville,  8  Md.  444,  it  was 
held  that  where  a  Judgment  of  condemnation  is 
rendered  against  a  garnishee,  and  before  execu- 
tion is  Issued  he  is  sued  by  the  holder  of  a  note 
for  a  smaller  sum  which  was  one  of  the  at- 
tached choses,  and  pending  the  suit  he  pur- 
chases the  Judgment  for  a  sum  much  less  than 
its  face  value,  the  purchase  is  no  defense  in  the 
action  on  the  note,  because  the  whole  debt  is 
not  thereby  paid,  and  the  defendant  in  the  at- 
tachment has  an  interest  in  having  the  whole 
debt  paid,  and  the  garnishee  occupies  no  better 
position  than  If  any  other  person  had  purchased 
the  Judgment. 

And  in  Cook  v.  Field,  8  Ala.  53,  86  Am.  Dec. 
436,  holding  that  a  Judgment  against  a  garnishee 
is  not  a  defense  in  an  action  by  his  original 
creditor  unless  It  has  been  satisfied,  It  was  bald 
that  where  the  plaintiff  In  an  attachment  suit 
obtains  a  Judgment  against  the  defendant  in  at- 
tachment, as  well  as  against  the  garnishee,  on 
both  of  which  he  may  have  execution.  It  will 
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vor  of  the  defendant  in  the  attachment  suit 
for  the  use  of  the  plaintiff  therein. 

Waples,  Attacnment  &  Garnishment*  619; 
Webster  v.  Steele,  75  111.  644;  Chicago,  R.  I. 
i£  P.  R,  Co,  Y,  Ma9on,  11  111.  App.  626. 


Deemer,  J.,  delivered  the  opinion  of  the 
«ourt: 

Some  time  prior  to  January  13,  1892, 
plaintiff  commenced  an  action  against  the  de- 
fendant. The  action  was  aid^  by  attach- 
ments, and  several  garnishments  were  ef- 
fected under  the  wriC  A  trial  of  the  main 
action  was  had«  resulting  in  a  judgment  for 
plaintiff,  and  at  the  same  time  a  judgment 
was  taken  against  one  of  the  garnishees  for 
the  larger  part  of  the  debt.  Thereafter  de- 
fendant paid  into  court  the  difference  be- 
tween the  amount  of  the  judgment  against 
the  garnishee  and  the  judgment  in  the  main 
action,  and  then  filed  a  motion  asking  for 
iU  discharge,  claiming  that  the  judgment 
against  it  had  been  fully  satisfied,  and 
flhould  be  canceled  of  record.  It  also  claims 
that  the  garnishee  was  solvent  when  the 
judgment  was  obtained  against  him,  and  in- 
flolvent  when  defendant  made  its  motion,  and 
that,  had  plaintiff  exercised  diligence,  he 
might  have  collected  the  judgment  against 
the  garnishee.  There  is  no  evidence  to  sup- 
port the  claim  that  the  garnishee  is  now  in- 
solvent Indeed,  it  conclusively  appears 
that  he  haa  ample  property  subject  to  exe- 
cution to  satisfy  the  judgment  against  him. 
The  controlling  question  is,  What  effect  shall 


be  given  the  judgment  a^init  the  garnishee? 
An  attachment  is  auxiliary  to  the  action  in 
which  it  issues,  and  garnishment  is  a  mode 
of  attachment.  As  a  general  rule,  no  lien 
is  created  on  the  proper^  in  the  hands  of  the 
gamiehee,  although  it  partakes  of  the  nature 
of  a  proceeding  in  rein,  WoodtDord  y. 
Adams,  9  Iowa,  474;  Mooar  v.  Walker,  46 
Iowa,  164;  GUmore  v.  CoAn,  102  Iowa,  264, 
71  N.  W.  244.  Some  of  the  eases  seem  to 
hold  that  it  is  a  mode  of  attachment,  differ- 
ing in  no  essential  particular  from  an  at- 
tachment by  levy  and  seizure,  except  in  the 
mode  of  enforcement.  We  have  never  gone 
to  the  extent  of  holding  that  it  creates  a 
specific  lien  upon  the  property  or  money  in 
the  hands  of  the  garnishee,  but  have  said,  in 
effect,  that  it  gives  the  plaintiff  a  specifio 
right  over  and  above  that  of  a  mere  general 
creditor  to  the  indebtedness  or  property  for 
the  payment  of  hie  claim.  Ciiiafens*  State 
Bank  v.  Counoil  Bluffs  Fuel  Co.  89  Iowa,  618, 
67  N.  W.  444.  After  due  notice  to  the  prin- 
cipal defendant,  the  plaintiff  may  have  judg- 
ment against  the  garnishee.  Code,  S  3946. 
And  the  statutes  provide  tiiat  the  judgment 
in  the  garnishment  action  condemning  the 
property  or  debt  in  the  hands  of  the  garnish- 
ee to  the  satisfaction  of  the  plaintiff's  de- 
mand is  conclusive  between  the  garnishee 
and  the  defendant  In  Siadler  Broe.  ▼. 
Familee,  14  Iowa,  176,  it  is  said:  '*The  legal 
effect  of  a  judgment  against  a  garnishee  upon 
his  answer,  condemning  the  property  or  debt 
in  his  hands,  is  to   satisfy,  to  the  extent 


follow  that  the  mere  salng  out  an  execution 
against  the  garnishee  will  not  in  the  state  of 
Alabama,  as  In  England  by  the  custom  of  Lon- 
don, be  evidence  of  an  election  to  sabstltute 
the  garnishee  as  his  debtor,  Instead  of  the  de- 
fendant In  attachment 

So,  though  judgment  against  a  garnishee  has 
been  paid,  it  will  not  constitute  a  bar  or  ee- 
toppel  against  the  principal  debtor  which  will 
prevent  him  from  recovering  either  from  the 
principal  creditor  or  the  officer  representing 
him,  where  the  payment  was  made  through  the 
seizure  and  application  of  exempt  property. 

Thus,  In  Singer  Mfg.  Co.  v.  Fleming,  89  Neb. 
679,  23  L.  R.  A.  210,  58  N.  W.  226,  and  O'Con- 
nor V.  Walter,  37  Neb.  267,  28  L.  R.  A.  660,  65 
N.  W.  867,  It  was  held  that  where  a  foreign 
creditor  garnishes  a  debt  due  to  a  resident  from 
a  railroad  company  operating  a  line  of  railroad 
through  the  state  and  other  states,  for  wages 
earned  within  sixty  days  prior  to  the  commence- 
ment of  the  proceeding,  and  procures  the  indebt- 
edness to  be  applied  to  the  payment  of  the 
claim,  the  amount  recovered  by  the  person  thus 
procuring  the  garnishment  may  be  recovered  by 
the  principal  debtor  under  the  Nebraska  act  for 
the  better  protection  of  the  earnings  of  laborers. 
Laws  1889,  chap.  26,  exempting  wages  earned 
within  sixty  days  prior  to  the  proceeding,  and 
forbidding  the  institution  in  the  state  or  else- 
where of  any  process  seeking  to  seise,  attach, 
or  garnish  such  wages,  the  Judgment  in  the 
garnishment  case  not  being  rea  judicata  and  an 
estoppel  as  against  the  principal  debtor,  as  to 
be  so  there  must  have  been  mutuality  between 
Che  parties. 

So,  in  Wilson  v.  Lowry  (Arls.)  52  Pac  777, 
It  was  held  that  where  Judgment  Is  obtained 
by  a  creditor  against  a  debtor,  and  a  third  par- 
ty holding  funds  of  thf  debtor  is  garnlsheed,  to 
which  proceeding  the  judgment  debtor  Is  not  a 
47  L.  R.  A. 


party,  and  the  Judgment  creditor  designates  the 
money  as  exempt  according  to  law,  the  peremp- 
tory refusal  of  the  sheriff,  after  having  obtained 
possession  thereof,  to  pay  the  same  to  the  gar- 
nishee, and  his  application  thereof  to  the  satis- 
faction of  the  creditor's  claim,  are  a  violation 
of  his  official  duty  for  which  he  and  the  sure- 
ties upon  his  official  bond  are  liable. 

It  thus  appears  from  a  review  of  the  cases 
that  they  fully  establish  the  doctrine  that  eatls- 
fylng  a  valid  Judgment  against  a  garnishee  oper- 
ates to  merge  or  satisfy  to  that  extent  the  lia- 
bility of  the  principal  debtor. 

Another  quite  distinct,  but  kindred,  question 
Is  the  effect  on  the  garnishee  of  a  Judgment 
against  him  and  the  satisfaction  thereof.  This 
matter  is,  of  course,  controlled  by  well-settled 
principles  of  the  law  of  Judgments,  under  which 
he  Is  protected  In  paying  the  Judgment  Just  so 
far  as  the  Judgment  Is  held  to  be  valid  and  bind- 
ing upon  him.  The  question  of  Jurisdiction  to 
render  a  valid  Judgment  In  case  of  garnishment 
of  a  debt  due  to  a  nonresident  has  been  much 
discussed  In  conflicting  declslona  These  are 
considered  In  a  note  to  Illinois  C.  R.  Co.  v. 
Smith  (Mlifs.)  19  L.  R.  A.  577.  For  later  caseSt 
see  Louisville  ft  N.  R.  Co.  v.  Nash  (Ala.)  41  L. 
R.  A.  381,  and  footnote  thereto;  s^so  Balk  v. 
Harris  (N.  C.)  45  L.  R.  A.  267,  and  footnote. 
But  the  conflict  on  this  point  has  been  settled 
by  the  United  States  Supreme  Court  in  the  case 
of  Chicago,  R.  I.  ft  P.  R.  Co.  v.  Sturm,  174 
U.  S.  710,  43  L.  ed.  1144,  19  Sup.  Ct.  Rep.  797« 
which  holds  that  Jurtsdlction  to  render  a  Judg- 
ment in  case  of  garnishment  of  a  debt  due  to  a 
nonresident  may  be  acquired  without  serving 
him,  except  by  publication,  so  as  to  make  tue 
Judgment  against  him  In  the  garnishment  case 
valid,  and  to  entitle  it  to  full  faith  and  credit 
In  other  states.  F.  H.  a 
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thereof^  the  indebtedxiesB  between  the  gar- 
nishee and  the  principal  debtor."  See  also 
Peck  ▼.  Parohen,  62  Iowa,  46,  2  N.  W.  697, 
wherein  it  is  held  that  garnishment  under  a 
foreign  judgment  was  a  pro  tanto  defense  to 
an  action  brought  by  the  original  creditor 
against  his  debtor.  These  cases  hold  that> 
after  judgment  against  the  garnishee  the 
judgment  defendant  is  barred  of  his  right  of 
action  against  the  ^mishee,  and,  so  long  as 
the  parties  remain  m  the  situation,  there  is 
no  method  bj  which  he  can  enforce  his  claim 
against  him.  The  legal  effect  of  the  garnish- 
ment judgment  is  to  sequester  or  set  aside 
the  property  or  money  in  the  hands  of  the 
garnishee  to  the  payment  of  plaintiff's  judg- 
ment. From  the  dine  of  the  service  of  no- 
tice the  gamidiee  is  liable  to  plaintiff  for 
the  yalue  of  all  of  defendant's  property  in 
his  hands  subject  to  execution,  and  to  the 
amount  of  all  debts  owing  by  him  to  defend- 
ant at  time  of  service.  Kesler  v.  St.  John, 
22  Iowa,  665;  Hughes  v.  Monty,  24  Iowa, 
499;  First  Nat.  Bank  v.  Davenport  dk  Bt.  P. 
B.  Co.  45  Iowa,  126;  Buok-Beiner  Co.  ▼. 
Beatty,  82  Iowa,  363,  48  M.  W.  96.  Again, 
a  garnishment  proceeding  is,  in  eff^,  a 
suit  by  the  defendant  against  his  debtor,  by 
which  plaintiff  is  subrogated  to  the  rights  of 
the  original  creditor.  Huntington  v.  Biadon, 
43  Iowa,  517.  The  effect  of  the  garnishment, 
as  we  have  seen,  is  to  deprive  the  defendant 
of  his  property  or  money,  and  when  it  pro- 
ceeds to  judgment  it  should  be,  at  least,  held 
a  prima  facie  satisfaction,  or,  if  the  amount 
of  the  judgment  against  the  garnishee  is  not 
as  mu<^  as  the  jud^ent  against  the  princi- 
pal defendant,  a  prima  facie  pro  tanto  satis- 
faction of  the  principal  judgment.  This  is 
the  rule  applied  to  the  levy  of  executions  on 
chattels.  Luoae  v.  Oassaday,  2  G.  Greene, 
208;  Beed  v.  Croathwait,  6  Iowa,  219,  71  Am. 
Dec  406;  MoWUliama  v.  Myers,  10  Iowa, 
325;  First  If  at.  Bank  v.  Rogers,  13  Biinn. 
407,  Gil.  376,  97  Am.  Dec.  239 ;  and  the  many 
eases  cited  in  2  Am.  &  Eng.  Enc.  Law,  2d 
ed.  p.  703.  And  we  see  no  reason  why  it 
should  not  obtain  in  gamishment  proceed- 
ings. In  Peck  V.  Parohen,  52  Iowa,  46,  2  N. 
W.  597,  it  is  said  that  while  proceedings  for 
the  satisfaction  of  a  judgment  are  going  on, 
and  property  sufficient  to  satisfy  it  is  held 
under  execution,  the  judgment  cannot  be 
sued  on.  While  none  of  the  cases  cited  are 
direetly  in  point,  the  case  at  bar  seems  to 
call  for  the  application  of  like  rules.  There 
can  be  no  doubt,  we  think,  that  the  garnish- 
ment judgment  is  prima  facie  a  satisfacti<»i, 
or  pro  tanto  satisfaction,  of  plaintiff's  claim. 
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Of  course,  plaintiff  may  show,  if  he  can,  that 
the  defendant  in  garnishment  is  not  respon- 
sible, or  that  he  (plaintiff)  obtained  no  val- 
uable right  in  virtue  of  his  garnishment,  or 
that  he  has  released  the  ludgment  against 
the  garnishee  to  the  defenaant  in  judgment, 
with  his  (defendant's)  consent.  See  How- 
ard V.  Bennett,  72  111.  297 ;  First  Nat.  Bank 
V.  Rogers,  15  Minn.  381,  Gil.  305 ;  Duncan  v. 
Harris,  17  Serg.  ft  R.  436.  But  this  rule,  as 
to  release,  does  not  apply  if  the  attempted 
abandonment  of  the  proceedings  was  without 
defendant's  consent,  if  there  was  no  necessity 
for  the  abandonment.  Young  v.  Read,  3 
Yerg.  297;  Mclver  v.  Ballard,  96  Ind.  76; 
Trapnall  v.  Richardson,  13  Ark.  643,  58  Am. 
Dec.  338. 

It  is  clear  that  the  case  ought  to  be  gov- 
erned by  these  rules.  Plaintiff  took  his 
judgment  against  the  garnishee,  who,  so  far 
as  the  record  shows,  is  perfectly  solvent.  By 
so  doing,  he,  in  effect,  levied  on  sufficient 
property  of  the  defendant — after  the  defend- 
ant had  paid  the  balance — ^to  satisfy  his 
(plaintiff  s)  judgment.  He  offers  no  excuse 
for  not  levying  execution  and  collecting  his 
claim.  Defen£int  has  been  prevented  from 
collecting  from  his  debtor,  and  could  take  no 
steps  against  him  to  enforce  his  demand.  He 
was  powerless  to  protect  himself  by  direct 
action  against  the  garnishee,  and  was  sub- 
ject to  his  financial  vicissitudes.  It  will  not 
do  to  say  that  he  might  have  paid  the  main 
judgment  in  full,  and  then  proceeded  against 
his  debtor.  That  any  execution  defendant 
may  do  to  relieve  his  property  whicn  is  be- 
ing jeopardized  while  in  the  hands  of  an  of- 
ficer on  execution,  but  he  is  not  obliged  to 
take  that  course.  He  may  not  be  able  to  pay 
that  amount,  and  trust  to  success  against 
the  garnishee.  No  such  burden  should  be 
plac^  upon  him. 

It  is  true  that  plaintiff,  at  the  time  of  the 
hearing  of  the  motion,  tendered  the  judgment 
he  held  against  the  ramishee  to  the  defend- 
ant, but  he  did  not  offer  to  assign  it,  nor  did 
he  do  anything  until  long  after  defendant 
had  paid  the  balance  of  the  main  judgment. 
As  we  have  seen,  defendant  was  not  obliged 
to  aocept  this  tender. 

Plaintiff  should  have  been  diligent  in  the 
collection  of  his  judgment  against  tiie  gar- 
nishee, and,  if  there  he  any  doubts  of  ite  col- 
lectibility, he,  and  not  the  defendant,  should 
suffer  the  results  of  delay.  Cohum  v.  Cur- 
rens,  1  Bush,  242,  and  N orris  v.  Hall,  18  Me. 
332,  lend  support  to  these  conclusions. 

The  motion  should  have  been  sustained, 
and  the  judgment  is  reversed. 
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*1.  Tbe  rlfflftts  of  memliem  In  benefl* 
clal  Insurance  nsBodntlons  mnit  be 
made  to  depend  upon  the  articles  of  aflsocla- 
tion  and  tlie  by-laws  wtilcb  have  been 
adopted ;  and,  generally  speaking,  the  body 
which  is  authorised  to  make  by-laws  may 
change,  amend,  or  repeal  those  already  in  ex- 
istence. But  chsages,  amendments,  and  re- 
peals are  subject  to  the  restrictions  and  limi- 
tations o<  the  diartor  or  articles  of  associa- 
tion, and  of  the  by-laws  themselves,  and  are 
also  subject  to  the  implied  condition  of  be- 
ing reasonable. 

9.  By-lniTS  In  operation  Tvlten  a  ntent- 
1»er  enters  an  assoelatlon  may  be  rea- 
sonable and  valid  as  to  him,  on  the  ground  of 
his  having  assented  thereto  when  accepting 
membership,  and  yet  l>e  unreasonable  and  In- 
valid as  to  present  members  when  adopted  as 
changes  and  amendments  to  existing  by-laws, 
such  members  not  having  assented  thereto  in 
any  manner. 

8.  IVlien  T.  beeante  a  ntentlier  of  a  mvth- 
ordinate  lodffe*  and  reeel-red  a  bene- 
ficial Inanrance  eertllleate  from  defend- 
ant corporation,  be  was  entitled,  under  the 
by-laws,  to  written  or  printed  notice  from  the 
reporter  of  such  lodge,  dated  on  the  Ist  day 
of  the  month.  In  case  the  assessments  and 
levies  for  such  month  for  the  payment  of 
death  claims  exceeded  or  were  less  than  two 
In  number.  Subsequently  the  lawmaking 
body  abrogated  the  provision,  and  enacted 
that  on  or  before  the  last  day  of  each  month 
every  member  should  pay  the  amount  of  each 
assessment  levied,  and,  falling  to  pay,  should 
stand  suspended  and  not  entitled  to  the  ben- 
efits of  the^  Insurance  fund.  It  was  further 
provided  In^  the  amended  by-laws  that  "each 
subordinate  lodge  may,  at  its  option,  provide 
for  notification  to  its  members  of  the  number 
of  assessments  thus  levied,  which  may  be  by 
written  or  printed  notice,  or  by  newspaper 
containing  the  supreme  reporter's  official  no- 
tice of  such  levy,  mailed  or  personally  deliv- 
ered to  the  members ;  but  no  failure  on  the 
part  of  such  lodge  to  give  notice  to  members, 
or  fsJlure  to  receive  such  notice,  shall  oper- 
ate to  relieve  from  suspension  any  member 
who  shall  fsJl  to  pay  the  assessments  as  re- 
quired by  I  7  of  this  article.*'  It  was  not 
shown  that  T.  had  any  knowledge  of  the 
diange  when  he  died,  November  19,  1893,  not 
having  paid  any  part  of  three  assessments 
levied  and  payable  on  or  before  the  last  day 
of  October.  Held,  that,  as  to  him,  the  change 
and  amendment  in  the  by-law  in  force  when 
he  became  a  member  was  unreasonable  and  of 

•Headnotes  by  COLLiifB,  J. 

Note. — The  above  case  makes  a  notable  and 
important  restriction  on  the  right  of  beneficial 
insurance  associations  to  change,  amend,  and 
repeal  provisions  which  enter  into  the  con- 
tracts with  their  members. 

On  this  question  ol  power  of  the  association 
In  such  matters,  see  also  Supreme  Lodge  K.  of 
P.  T.  Knight  (Ind.)  8  L.  R.  A.  409,  and  note; 
Supreme  Lodge  K.  of  P.  v.  La  Malta  (Tenn.) 
80  L.  R.  A.  838. 
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no  effect,  and  that  It  Is  Immaterial  that  under 
the  by-law  above  quoted  the  subordinate  lodge 
had  designated  a  newspaper  for  the  publica- 
tion of  notices,  in  which  notice  of  these  as- 
sessments had  been  pu2>lished,  and  that  a 
copy  of  such  paper  had  been  duly  mailed  to  T. 
4.  Tltere  was  teatlntony  front  wltlch 
tl&e  Jnry  conld  liave  found  that  about 
the  middle  of  October  the  reporter  of  the  snb- 
ordinate  lodge  notified  T.,  in  person,  of  these 
three  assessments,  and  that  T.  promised  to 
make  payment  before  he  went  away  to  work. 
He  did  not  pay  as  he  promised.  Held,  that 
if  the  jury  had  found  that  this  personal  no- 
tice was  given  and  the  promise  made,  a  rea- 
sonable time  for  making  payment  having  ex- 
pired before  T.  died,  plaintiff  was  not  entitled 
to  recover  on  the  certificate. 

(December  20,  1899.) 

CROSS-APPEALS  from  orders  of  the  Dis- 
trict Court  for  Houston  County  denying 
motion  for  judgment  non  ob9ia/nte  veredicto 
and  ordering  a  new  trial  in  an  action  to  en- 
force payment  of  a  mutual  benefit  certificate 
in  which  a  verdict  had  been  returned  in 
plaintiff's  favor;  defendant  appealing  from 
so  much  of  the  order  as  refused  judgment  in 
its  favor,  and  plaintiff  appealing  from  so 
much  as  granted  a  new  trial.  Affirmed  on 
defendant's  appeal;  plaintiffs  appeal  dio- 
mieaed. 

The  facts  are  stated  in  the  opinion. 

Mr,  Edmnnd  H.  Smalley,  for  plaintiff: 

Courts  may  pass  on  the  reaeonableness  of 
a  by-law  of  a  corporation. 

Niblaclc,  Mut  Ben.  Soc  9  23;  Ryan  ▼. 
Cudahy,  167  111.  123,  41  N.  E.  760;  State  em 
rel.  Cuppel  v.  Milwaukee  Chamber  of  Com' 
meroe,  47  Wis.  080;  Connelly  v.  Maaonio 
Mut,  Ben,  Aaeo.  68  Conn.  662,  9  L.  R.  A.  430, 
20  Atl.  671;  Mead  v.  Stirling,  62  Conn.  686, 
23  L.  R.  A.  230,  27  Atl.  691. 

Evidence  of  notice  of  assessment  on  which 
to  predicate  a  forfeiture  must  be  dear. 

Scheufler  v.  Orand  Lodge  A.  0.  U.  W.  46 
Minn.  256,  47  N.  W.  799. 

The  defendant  must  show  that  such  duty 
has  been  performed. 

Mutual  Reserve  Fund  Life  Asso.  v.  Ham- 
lin, 139  U.  S.  297,  35  L.  ed.  167,  11  Sup.  Ct 
Rep.  614;  Bridges  v.  National  Union,  73 
Minn.  486,  76  N.  W.  270,  409,  77  N.  W.  411 ; 
Ball  V.  Northwestern  Mut.  Acoi,  Asso,  66 
Minn.  414,  57  N.  W.  1063 ;  Baker  v.  Citizen^ 
Mut.  F,  Ins.  Co,  61  Mich.  243,  16  N.  W.  391. 

The  notice  must  comply  with  the  by-laws, 
or  it  is  void. 

Miner  y,  Michigan  Mut,  Ben,  Asso,  63 
Mich.  338,  29  N.  W.  862;  Warner  v.  Nation- 
al  JAfe  Asso.  100  Mich.  167,  68  N.  W.  669. 

The  payment  of  the  $3.60,  to  Collector 
Morris,  and  its  retention  by  him,  were  a 
waiver  of  the  nonpayment  by  November  1. 

Bailey  v.  Mutual  Ben,  Asso,  71  Iowa,  689, 
27  N.  W.  770;  Stylow  v.  Wisconsin  Odd  Fel- 
loiDS  Mut.  L,  Asso,  69  Wis.  224,  34  N.  W. 
151 ;  Bacon,  Ben.  Soc.  9  367 ;  Knickerbocker 
L.  Ins,  Co,  v.  Norton,  96  U.  S.  234,  24  L.  ed. 
689,  Approved  in  Lamberton  y.  Conneotioui 
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/.  Int.  Co.  89  Minn.  129,  1  L.  R.  A.  222,  89 
K.  W.  76;  Philadelphia  y.  Bickley  (Pa.)  2 
Cent  Rep.  819,  3  Atl.  686;  Perm  Mut.  L,  Ins. 
Co.  Y.  Keaoh,  134  111.  583,  26  N.  £.  106; 
Wytnan  ▼.  Phanias  Mut.  L.  Ins.  Co.  119  N. 
y.  274,  23  N.  E.  907 ;  Unsell  v.  Hartford  Life 
4  Annuity  Ins.  Co.  32  Fed.  Rep.  443;  New 
York  L.  Ins.  Co.  y.  Eggleston,  96  U.  S.  672, 
24  L.  ed.  841 ;  Erdmann  y.  Mutual  Ine.  Co. 
of  0.  of  H.  8.  44  Wis.  376;  Jackson  y.  ^ort^ 
western  Mut.  Relief  Asso.  IB  Wis.  463,  47 
N.  W.  736;  Kenyon  y.  JSTni^Afa  Tefmplars  d 
M.  Mut.  Aid  Asso.  122  N.  Y.  247,  25  N.  £. 
301;  Rocicwell  y.  Mutual  L.  Ins.  Co.  20  Wis. 
836. 

The  mere  fact  that  the  alleged  suspension 
had  not  been  remoyed  at  the  time  of  his 
death  is  no  defense,  since  all  arrearages  had 
been  paid,  and  he  was  in  good  standing. 

(fCrady  y.  Knights  of  CoVumhus,  62  Conn. 
223,  25  Atl.  Ill;  Wright  y.  Supreme  Com- 
mandery  K.  of  0.  R.  87  6a.  426,  14  L.  R.  A. 
283,  13  S.  £.  564. 

The  mere  offer  to  pay  after  death  and  after 
due  may  be  sufficient. 

Mayer  y.  Mutual  L.  Ins.  Co.  88  Iowa,  804, 
18  Am.  Rep.  34;  Erdmann  y.  Mutual  Ins.  Co. 
of  O.  of  B.  8.  44  Wis.  376;  Jackson  v.  North- 
western Mut.  Relief  Asso.  78  Wis.  463,  47 
N.  W.  733. 

The  defendant  was  bound  to  establish  the 
validity  of  the  assessment. 

The  contract  is  unaffected  by  subsequent 
by-laws  in  conflict  with  the  certificate. 

Hale  y.  Equitable  Aid  Union,  168  Pa.  377, 
31  AU.  1066;  Failey  y.  Pee,  83  Md.  83,  32  L. 
R.  A.  311,  34  Atl.  840;  Supreme  Council  A. 
L.  of  H.  y.  Smith,  45  N.  J.  £q.  466,  17  Atl. 
771;  Kent  y.  Quicksilver  Min.  Co.  78  N.  Y. 
159;  Beoker  y.  Berlin  Ben.  Soo.  144  Pa.  232, 
22  Atl.  699 ;  Hohhs  y.  Iowa  Mut.  Ben.  Asso. 
82  Iowa,  107,  11  L.  R.  A.  299,  47  N.  W.  983. 

There  was  no  attempt  to  show  that  notice 
of  the  change  in  the  rule  was  eyer  giyen  to 
Thibert.    This  was  essential. 

Wamehold  y.  Orand  Lodge  A.  0.  U.  W.  83 
Iowa,  23,  48  N.  W.  1069;  Bogardus  y.  Farm- 
er^ Mut.  Ins.  Co.  79  Mich.  440,  44  N.  W. 
856. 

The  courts  do  not  permit  any  change  in 
the  fundamentals  of  the  contract  by  this 
sort  of  a  blind  promise. 

Changes  of  the  contract  are  prohibited 
except  with  the  express  consent  of  the  as- 
sured. 

Starling  y.  Supreme  Council  R.  T.  of  T. 
108  Mich.  440,  66  N.  W.  340 ;  Wheeler  y.  £fu- 
preme  Sitting  0.  of  I.  H.  110  Mich.  437,  68 
N.  W.  229;  Morrison  y.  Wisconsin  Odd  FeU 
lows  Mut.  L.  Ins.  Co.  69  Wis.  162,  18  N.  W. 
13;  Sieverts  y.  National  Benev.  Asso.  ^6 
Iowa,  710,  64  N.  W.  671;  Cames  y.  Iowa 
State  Traveling  Men's  Asso.  106  Iowa,  281, 
76  N.  W.  683. 

The  force  and  effect  of  these  charter  pro- 
yisions  becoming  a  part  of  the  contract  can- 
not be  changed  without  at  least  the  consent 
of  the  assured,  if  at  all. 

McCoy  y.  Northu)estem  Mut.  Relief  Asso. 
92  Wis.  677,  66  N.  W.  697 ;  Mills  y.  Rehstock, 
29  Minn.  381,  18  N.  W.  162;  Davidson  y. 
Old  People's  Mut.  Ben.  Soc.  39  Minn.  303,  1 
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L,  R.  A.  842,  39  N.  W.  803;  Farmers'  Mut. 
F.  Ins.  Co.  y.  Knight,  162  111.  481,  44  N.  E. 
834;  Fire  Ins  Co.  y.  Connor,  17  Pa.  136; 
Susquehanna  Mut.  F.  Ins.  Co.  v.  Oacken- 
bach,  115  Pa.  496,  9  Atl.  90;  York  County 
Mut.  F.  Ins.  Co.  y.  Bowden,  57  Me.  286. 
Mr.  Jamea  O.  Pievoe  for  defendant. 

Collins,  J.,  deliyered  the  opinion  of  the 
court: 

Jean  Louis  Thibert  was  in  his  lifetime  a 
member  of  a  subordinate  lodge  of  the  Knights 
of  Honor.  The  defendant  is  incorporated  as 
the  supreme  lodge  of  such  Eaiights,  its  pur- 
pose being  to  collect  and  disburse  what  is 
known  as  a  "Widows'  and  Orphans'  Benefit 
Fund."  The  subordinate  lodges  send  dele- 
gates to  their  state  lodges  annually,  and  the 
latter  send  delegates  to  the  supreme  lodge, 
which  also  holds  annual  meetings.  The 
power  to  alter,  amend,  and  enact  by-laws  for 
the  collection,  control,  and  disbursement  of 
the  fund  before  mentioned  is  yested  in  the 
supreme  lodse,  and  may  be  exercieed  at  its 
annual  meetings.  Thibert  made  application 
in  writing  in  February,  1892,  to  become  a 
member  of  the  subordinate  lodge  at  Chip- 
pewa Falls,  Wisconsin,  which  was  fayorably 
acted  upon;  and  by  reason  thereof  the  de- 
fendant issued  to  him  a  benefit  certificate 
bearing  date  March  29,  1892,  by  which  de- 
fendant agreed  to  pay  out  of  the  fund  before 
referred  to  the  sum  of  $2,000,  upon  being  fur- 
nished satisfactory  eyidence  of  Thibert's 
death,  proyiding  he  was  a  member  in  good 
standing  when  his  death  occurred,  and  had 
not  been  suspended  for  failing  to  pay  dues 
and  assessments  to  the  fund.  A  brother 
was  named  as  beneficiary.  In  his  applica- 
tion he  stipulated  that  his  beneficiary  should 
only  be  entitled  to  payment  in  case  he 
(Thibert)  should  comply  with  the  laws, 
rules,  and  regulations  then  in  force  or  sub- 
sequently enacted;  and  in  the  certificate  it 
was  proyided  that  payment  should  be  made 
only  upon  condition  that  Thibert  complied 
"with  the  laws,  rules,  and  regulations  now 
goyerning  this  order,  or  that  may  be  hereaft- 
er enacted  for  its  government."  Thibert 
died  November  19,  1893,  and  thereupon  the 
brother  assigned  the  certificate  to  his  widow, 
the  plaintiff,  and  she  brought  this  action. 
At  the  conclusion  of  the  trial,  defendant's 
counsel  moved  the  court  to  direct  a  verdict 
for  his  client  upon  all  of  the  evidence.  The 
court  denied  this  motion,  and  instructed  the 
jury  to  return  a  verdict  in  favor  of  the  plain- 
tiff for  the  full  amount  of  the  certificate, 
which  was  done.  Upon  a  settled  case,  de- 
fendant's counsel  moved  for  judgment 
against  plaintiff  notwithstanding  the  ver- 
dict, and,  if  that  was  denied,  then  for  a  new 
trial ;  and  the  appeal  is  from  an  order  deny- 
ing the  motion  for  judgment,  but  ordering  a 
new  trial. 

When  Thibert  received  his  certificate,  in 
1891,  what  were  known  as  the  by-laws  of 
that  year  were  in  force.  And  there  was  at 
all  times  an  officer  of  defendant  known  as 
"Supreme  Reporter."  One  of  the  1891  by- 
laws provided  ( {  2  of  article  7 ) :  "On  the 
1.0th  day  of  each  month  the  supreme  re* 
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portei  shall  determine  the  number  of  assess- 
ments,  if  any,  necessary  to  provide  for  the 

Sayment  of  deaths  which  may  be  registered 
uring  the  ensuing  month,  shall  levy  the 
same,  and  shall  immediately  mail  notice 
thereof  to  each  lodge.  If  the  number  of  as- 
sessments so  determined  be  greater  or  less 
than  two  in  any  month,  each  member  shall 
be  notified  thereof  at  once  by  the  reporter 
of  his  lodge,  by  a  notice  bearing  date  of  the 
first  day  of  said  ensuing  month."  Another 
by-law  was  in  the  following  words  ( §  3,  art. 
7) :  'Gall  of  Assessments.  On  the  first  day 
of  each  lAonth,  if  it  be  necessary  in  order  to 
provide  additional  funds  for  the  payment  of 
death  benefits,  a  call  shall  be  made  upon  each 
lodge  for  the  amount  of  such  assessment  or 
assessments  as  were  made  on  the  first  day  of 
tne  preceding  month,  on  all  members  upon 
whom  the  degree  had  then  or  previously  been 
conferred.''  There  was  another  (9  7  of  ar- 
ticle 7)  as  follows:  "Payment  of  Assess- 
ments. On  or  before  the  last  day  of  each 
month  each  member  shall  pay  the  amount  of 
two  assessments,  unless  the  number  of  as- 
sessments due  and  to  be  paid  during  such 
month  shall  have  been  determined  to  be 
greater  or  less  than  two,  in  which  event  he 
shall  pay  the  amount  of  assessment  thus 
determined.  A  member  failing  to  pay  any 
assessment  required  by  law  shall  stand  sus- 
pended, and  shall  not  thereafter  be  entitled 
to  the  benefits  of  the  widow  and  orphans' 
benefit  fund  until  he  has  been  duly  rein- 
stated in  his  subordinate  lodge  in  accord- 
ance with  the  laws  of  the  order."  While 
under  the  head  of  "Notice  of  Assessments" 
(S  6,  art.  7)  was  one  in  this  language: 
"Notice  of  Assessments.  Subordinate  lodges 
may,  at  their  option,  notify  members  of  as- 
sessments. But  neither  the  giving  of  such 
notice,  nor  the  failure  to  do  so,  shall  affect 
the  standing  of  the  member  in  case  he  fails 
to  pay  the  assessments  as  required  by  S  7 
of  this  article." 

From  these  by-laws  it  will  appear  that  in 
18»1,  when  Thibert  obtained  his  certificate, 
it  was  the  duty  of  an  officer  of  defendant^ 
called  the  "Supreme  Reporter,"  to  determine 
on  the  20th  day  of  each  month  the  number  of 
assessments  which  would  be  needed  to  pro- 
vide for  and  pay  death  claims  duly  proved  or 
registered  for  the  coming  month,  and  to  levy 
the  assessments  so  determined,  of  which  levy 
he  was  to  give  immediate  official  notice  to 
each  subordinate  lodge.  This  levy  was  in  an- 
ticipation of  deaths,  and  evidently  the  ^in- 
tention was  to  thus  hasten  payment*  of 
claims.  If  the  assessment  was  for  more  or 
less  than  two  deaths,  it  was  incumbent  upon 
the  reporter  of  each  subordinate  lodge  to 
five  notice,  of  date  the  1st  day  of  the  month 
m  which  payment  was  to  be  made,  to  each 
and  every  member.  It  is  quite  clear,  from 
the  fact  that  this  notice  was  to  be  dated, 
that  written  or  printed  notice  was  required. 
Payment  of  two  assessmente  on  or  before  the 
last  day  of  each  month  was  imperatively  re- 
quired of  each  member,  unless  the  number  of 
assessmente  had  been  determined  to  be 
greater  or  less  than  two.  In  such  case  no- 
tice was  necessary,  before  the  member  was  in 
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default.  If  payment  was  not  made  within 
the  month,  of  any  assessment  required  by 
the  levy,  the  member  so  failing  to  pay  stood 
suspended  by  operation  of  law;  and  from 
that  time,  until  duly  reinsteted,  his  bene- 
ficiary was  not  entitled  to  participate  in  the 
fund  we  have  mentioned.  Failure  to  pay 
worked  the  suspension  from  membership, 
and  suspension,  in  itself,  terminated  ail 
claim  upon  the  benefit  fund.  We  have 
quoted  a  by-law  upon  the  subject  of  "No- 
tice of  Assessmente."  This  by-law  is,  as  an 
nearly  all  we  have  examined. in  this  case, 
somewhat  awkward  in  ite  construction,  and 
a  little  difficult  to  harmonize  with  other  laws 
adopted  by  the  supreme  lodge.  But,  as  we 
construe  this  particular  by-Taw,  it  referred 
solely  to  some  rule  of  a  subordinate  lodge 
concerning  other  or  different  or  additional 
notice  to  members,  and  not  to  the  notice  to 
be  given  by  the  reporter  of  each  lodge  in 
case  the  assessmente  levied  were  more  or  less 
than  two.  It  authorized  the  subordinate 
lodges,  at  their  option,  to  provide  for  the 
givinff  of  notices  of  all  assessmente, — for  no- 
tice, for  instence,  of  assessmente  where  but 
two  were  levied,  no  notice  of  any  kind  in 
case  of  two  standing  assessmente  being  re- 
quired by  any  other  by-law.  A  by-law  of 
the  defendant  corporation  of  such  value  and 
importenoe  to  everv  member  as  was  that 
which  imperatively  imposed  upon  the  report- 
ers of  the  subordinate  lodges  the  duty  of  no- 
tifying each  member  of  the  number  of  as- 
sessmente, in  case  they  exceeded  or  were  less 
than  two,  should  not  be  wiped  out  of  exist- 
ence by  so  crude  a  provision  as  the  one 
quoted.  We  are  therefore  of  the  opinion 
that  when  Thibert  received  his  certificate  he 
was  entitled  to  written  or  printed  notice,  un- 
less waived,  from  the  reporter  of  his  lodge, 
in  all  cases  where  the  assessment  was  for  a 
greater  or  less  number  than  two.  If,  then, 
the  law  of  1891  is  to  govern  the  case,  he  waa 
not  in  default  when  he  failed  to  pay  the 
amount  due  for  these  assessmente  made  bj 
the  supreme  reporter  September  20,  1893, 
numbered  381,  382,  and  383,  and  of  which  the 
reporter  of  his  lodge  was  duly  advised;  said 
assessmente  being  payable  on  or  before  the 
last  day  of  October.  And  as  a  consequence 
he  was  not  a  suspended  member  when  he 
died,  in  November.  But  defendant's  counsel 
insiste  that>  in  any  event,  Thibert  was  sus- 
pended because  he  failed  to  pay  two  of  the 
three  assessmente  during  October.  The  argu- 
ment is  that  under  the  by-laws  it  was  incum- 
bent on  him  to  pay  the  amount  of  two  assess- 
mente at  or  before  the  last  day  of  each 
month,  and,  if  he  n^lected  to  do  this,  he 
st6od  suspended  under  all  circumstanoes. 
But  the  by-law  does  not  so  read,  and  should 
not  be  so  construed.  In  fact,  if  it  were  of 
doubtful  construction,  it  should  not  be  in- 
terpreted in  aid  of  an  attempt  to  work  a  for- 
feiture. The  by-law  is  that  the  member 
shall  pay  the  amount  of  two  assessmente 
each  month,  unless  the  number  due  and  to  be 
paid  shall  have  been  determined  to  be  a 
greater  or  less  number  than  two,  and  in  sueh 
case  the  member  shall  be  notified  in  acccnrd* 
anoe  with  another  by-law.    The  number  of 
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lents  determined  upon  for  the  mouth 
of  October  was  three.  The  notice  was  not 
giyen,  and  the  by-law,  in  express  terms,  pro- 
vided that  it  should  be.  The  defendant  can- 
not eecape  liability  on  the  ffround  that, 
while  notice  was  positively  demanded  in 
case  the  assessments  were  more  or  less  than 
two,  Thibert  should  have  done  something  not 
required  of  him.  There  was  no  by-law  which 
imposed  upon  him  the  duty  of  paying  two 
assessments,  without  notice,  when  three  had 
been  determined  upon,  although  it  is  not  un- 
likely that  this  would  have  oeen  his  duty, 
without  notice,  if  the  number  determined 
upon  had  been  two. 

But  the  principal  question  on  this  appeal 
arises  out  of  the  fact  that  in  1893  the  by- 
laws were  changed  and  amended;  and  it  is 
the  contention  of  defendant's  counsel  that 
Thibert  was  brought  within  the  influence 
and  control  of  these  changes  and  amend- 
ments, because  of  the  agreement  that  he 
should  be,  found  in  his  application  to  defend- 
ant corporation,  and  because  it  was  stipu- 
lated in  the  certificate  on  which  this  action 
is  founded  that  it  is  issued  upon  condition 
that  he  complies  "with  the  laws,  rules,  and 
regulations  now  governing  this  order,  or  that 
may  be  hereafter  enacted  for  its  govern- 
ment." It  appears  that  by  changes  and 
amendments  in  1893  the  requirement  as  to 
notice  by  the  reporter  of  each  lodge,  to  every 
member,  of  the  number  of  assessmento,  in 
case  such  assessmente  were  more  or  less  than 
two,  was  entirely  abrogated,  and  a  new  plan 
adopted;  8  2  of  article  7  beins  amended  so 
as  to  read  thus:  "On  the  20th  day  of  each 
month  the  supreme  reporter  shall  determine 
and  levy  the  number  of  assessmente,  if  any, 
necessary  to  provide  for  the  payment  of 
benefite  on  the  deaths  which  may  be  regis- 
tered during  the  coming  montii:  provided, 
however,  that  the  levy  of  assessmente  upon 
members  initiated  on  or  after  the  1st  day  of 
July,  1892,  shall  not  exceed  pne  assessment 
per  month  during  tiie  first  six  consecutive 
months,  nor  two  assessmente  per  month  dur- 
ing the  next  eighteen  consecutive  months,  of 
membership.  The  supreme  reporter  shall 
immediately  mail  notice  of  such  levy  of  as- 
sessmente to  the  reporter  and  Bnancial  re- 
porter of  each  subordinate  lodge."  And 
section  3  of  the  same  article  was  amended 
so  that  it  read  as  follows:  "Each  subor- 
dinate lodge  may,  at  ite  option,  provide  for 
notification  to  ite  member^  of  the  number  of 
assessmente  thus  levied,  which  may  be  by 
written  or  printed  notice,  or  by  newspaper 
conteining  the  supreme  reporter's  official  no- 
tice of  such  levy,  mailed  or  personally  deliv- 
ered to  the  members;  but  no  failure  on  the 
part  of  such  lodge  to  give  notice  to  members, 
or  failure  to  receive  such  notice,  shall  oper- 
ate to  relieve  from  suspension  any  member 
who  shall  fail  to  pa^  the  assessments  as  re- 
quired by  9  7  of  this  article."  And  at  the 
trial  the  def endante  offered  to  show  that  aft- 
er this  amendment  Thibert's  lodge  had,  un- 
der this  section,  designated  a  newspaper 
published  in  Boston,  Massachusette,  as  the 
one  in  which  official  notices  of  assessment 
and  levy  should  be  given,  and  that  notice  of 
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the  October  assessmente  and  levy,  numbered 
381,  382,  and  383,  was  so  given,  a  copy  of 
the  paper  being  mailed  to  each  member  of 
said  lodge.  The  offer  was  r^cted.  There 
was  no  attempt  to  prove  that  Thibert  partic- 
ipated in  the  action  of  the  lodge  on  this 
matter,  or  that  he  ever  knew  of  it  Section 
7  of  said  article  7,  relative  to  the  payment 
of  assessmente,  was  also  amended  in  1893  so 
that  it  read :  "On  or  before  the  last  day  of 
each  month  each  member  shall  pay  the 
amount  of  such  assessmente  as  shall  have 
been  levied.  But  members  initiated  after 
July  1,  1892,  shall  only  pay  one  assessment 
per  month  during  the  first  six  consecutive 
months,  and  not  exceeding  two  assessmente 
per  month  during  the  next  eighteen  consecu- 
tive months,  ox  membership.  A  member 
failing  to  pay  any  assessment  required  by 
law  shall  stend  suspended,  and  shall  not 
thereafter  be  entitled  to  the  benefite  of  the 
widow  and  orphans'  benefit  fund  until  he  has 
been  duly  reinsteted  in  his  subordinate  lodge 
in  accordance  with  the  laws  of  the  order." 
As  will  have  been  seen,  the  effect  of  these 
amendmente  was  to  substitute  new  methods 
of  assessment,  and  of  giving  notice  of  the 
same,  as  a  prerequisite  to  suspension  and 
consequent  loss  of  righte  in  the  benefit  fund. 
Instead  of  receiving  notice,  written  or 
printed,  from  the  reporters  of  the  subordi- 
nate lodges,  of  assessmente,  in  case  they  ex- 
ceeded or  were  less  than  two  each  month, 
lodges,  at  their  option,  were  authorized  to 
provide  for  notification  by  either  written  or 
printed  notice,  or  through  a  designated  news- 
paper, to  be  mailed  or  personally  delivered  to 
the  members ;  and  it  was  expressly  provided 
that  no  failure  on  the  part  of  the  lodge  to 
give  notice,  or  failure  to  receive,  should  re- 
lieve members  from  the  operation  of  an- 
other by-law,  which  prescribed  absolute  and 
unqualified  suspension  if  assessmente  were 
not  paid  within  the  month.  This  was  a  radi- 
cal and  very  serious  departure  from  the  pre- 
viously existing  by-law.  It  not  only  author- 
ized the  subordinate  lodges,  at  their  option, 
to  do  away  with  written  or  printed  notices 
of  assessmente,  and  to  substitute  an  entirely 
different  method,  by  causing  notice  to  be 
published  in  a  designated  newspaper,  but,  in 
terms,  it  declared  that  the  failure  of  a  lodge 
to  give,  and  a  failure  of  a  member  to  receive, 
notice,  should  not  operate  to  relieve  members 
from  the  consequences  of  an  omission  to  pay. 
They  would  stend  suspended  anyhow,  if 
they  neglected  to  pay  all  assessmente,  their 
righte  were  gone.  No  notice  was  required 
to  work  forfeitures,  and  there  was  no  provi- 
sion under  which  members  could  have  a  hear- 
ing. It  is  possible  that,  as  an  original  by- 
law, a  provision  of  this  character  would  be 
held  reasonable  and  operative  on  the  ground 
that,  if  persons  chose  to  become  members  of 
an  association  with  such  drastic  rules,  theirs 
w^s  the  right  so  to  do.  But  this  was  not  the 
by-law  when  Thibert  united  with  his  lodge. 
The  question  is  not  as  to  the  reasonableness 
of  a  by-law  in  force  when  he  cast  his  fortunes 
with  the  order»  but  it  is  as  to  the  reasonable- 
ness of  a  change  in  a  by-law  after  he  became 
a  member,  and  of  which  it  was  not  shown 
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that  he  had  any  personal  knowledge.  In 
fact,  it  has  been  held  that  provisions  tor  for- 
feitures in  the  original  by-laws  of  mutual 
bienefit  societies,  without  providing  for  no- 
tice, or  giving  an  opportunity  to  be  heard, 
are  void  because  unreasonable.  Bacon,  Ben. 
Soc  9  85,  and  cases  cited.  But  if  the  prop- 
osition that  such  a  sweeping  change  as  that 
attempted  by  defendant  in  1893  as  to  notice 
of  assessments  can  be  upheld,  and  the  rights, 
which  have  become  vested  and  valuable,  of 
those  who  have  previously  become  members, 
be  taken  away  through  such  a  forfeiture, 
these  associations  should  no  longer  be  called 
benevolent,  for  they  may  easily  become  op- 
pressive. They  may  cease  to  be  of  pecuni- 
ary service  to  those  who,  because  of  the 
death  of  the  wage  earner  of  the  family,  need 
aid  and  assistance,  and  become  nothing  but 
a  trap  into  which  members  may  pay  their  as- 
sessments for  years,  and  at  last  have  every- 
thing confiscated  through  the  action  of  the 
lawmaking  body.  The  rights  of  members  in 
these  associations  must,  of  course,  depend 
upon  the  articles  or  by-laws,  to  which  all 
members  assent  when  becoming  such;  and, 
generally  speaking,  the  same  body  which  is 
authorized  to  make  by-laws  can  change, 
amend,  or  repeal  those  already  made;  and  to 
this  Thibert  asreed  when  he  joined.  But 
changes,  amenaments,  and  repeals  are  sub- 

t'ect  to  the  restrictions  and  limitations  of  the 
^y-laws  themselves,  as  well  as  those  of  the 
charter  or  articles  of  association,  and  are 
also  subject  to  the  implied  condition  of  being 
reasonable.  Bacon,  Ben.  Soc.  §  Ola,  and  cita* 
tions.  The  amendments  and  changes  in  1893 
took  away  the  right  which  members  had  un- 
der the  laws  of  1891,  to  notice  of  monthly 
assessments,  should  they  exceed  or  be  less 
than  two,  and  imposed  upon  each  member  the 
duty  of  taking  notice  himself  of  the  number. 
He  could  not  even  pay  two  assessments,  in 
the  absence  of  notice,  and  protect  himself. 
It  conferred  upon  each  subordinate  lodge  the 
power  to  provide,  at  its  option,  for  notice 
to  each  member,  and  then  wiped  out  the  ef- 
fect and  benefit  of  an  exercise  of  this  power 
by  declaring  that  a  failure  to  give  the  notice 
agreed  upon  should  not  operate  to  relieve  a 
member  from  his  positive  obligation  to  pay. 
If  a  member  received  the  notice,  and  did  not 

Say,  he  stood  suspended,  and  had  forfeited 
is  righte,  unless  reinsteted.  If  he  did  not 
receive  the  notice,  and  failed  to  pay,  he  was 
in  the  same  predicament.  The  value  of  the 
publication  of  such  a  notice  in  a  newspaper, 
except  to  ite  publisher,  is  not  strikii^gly  ap- 
parent. We  are  compelled  to  hold  that  a 
change  or  amendment  to  the  by-law  in  force 
when  Thibert  entered  the  aesociation, 
whereby  it  was  incumbent  upon  the  reporter 
of  his  lodge  to  give  him  notice  of  assess- 
mente,  if  for  a  greater  or  less  number  than 
two,  which  deprived  him  of  all  right  to  any 
notice,  either  directly  or  indirectly,  by  means 
of  a  provision  rendering  a  failure  to  give  no- 
tice as  determined  upon  by  his  lodge  wholly 
immaterial,  was  a  vitelly  importent  change, 
and,  as  to  him,  unreasonable  and  void.  Nor 
is  the  reasonableness  or  unreasonableness  of 
this  change  affected  by  ti^e  fact,  if  it  was  a 
47  U  R.  A. 


fact,  that  his  lodge  had  designated  a  news- 
paper in  which  notices  were  to  be  published, 
and  copies  mailed  to  each  member.  This 
was  a  radical  and  unreasonable  change  in 
the  method  of  giving  notice,  which,  accord- 
ing to  the  previously  existing  rule,  was  to  be 
given  by  the  lodge  reporter.  We  are  quite 
confident  th^t  no  member  who  had  been  re- 
ceiving and  relying  upon  this  form  of  notice 
would  suppose,  upon  receiving  such  a  paper, 
that  this  method  of  notifying  had  been  sub- 
stituted for  the  other. 

But  it  does  not  follow  that  Thibert  was 
not  in  default,  and  a  suspended  member, 
when  he  died.  At  the  trial  the  reporter  of 
his  lodge  testified  that  he  met  lliibert  at 
Chippewa  Falls  about  the  middle  of  Octo- 
ber, and  then  and  there  personally  notified 
him  of  the  asse^s'mente  and  levy  in  question, 
and  also  that  the  amount  thereof  must  be 
paid  on  or  before  the  last  day  of  that  month, 
and  further  testified  that  Thibert  then  prom- 
ised to  pay  said  amount  before  he  left  the 
town  to  go  into  the  woods,  where  he  had 
employment.  The  lawmaking  body  of  this 
defendant  corporation  had  wiped  out  the  by- 
law under  which  notice  had  previously  been 
required  and  had  been  given,  so  that  it  was 
no  longer  to  be  follow^.  And  probably  it 
would  have  had  the  power  to  substitute  in 
place  thereof  the  kind  of  notice  which  was 
given,  if  the  testimony  of  the  reporter  was 
entitled  to  credit.  Such  a  substituted  by- 
law would,  we  think,  have  been  reasonable 
and  operative  as  to  all  members.  So,  if  the 
lodffe  reporter  was  truthful,  Thibert  had  ac- 
tual notice  of  the  three  assessmente.  A 
majority  of  the  court  are  of  the  opinion  that 
this  notice,  if  given,  and  he  accepted  it  as 
sufficient  by  promising  to  pay,  was  sufift- 
dent,  and  also  that  he  would  have  a  reasona- 
ble time  thereafter  within  which  to  pay.  If 
the  notice  was  actually  given,  and  about  the 
middle  of  the  month,  as  testified  to  by  the 
witness,  a  reasonable  time  had  certainly 
elapsed  before  his  death  on  the  I9th  of  No- 
vember. If  this  notice  was  given  to  Thibert, 
his  widow  could  not  recover  upon  this  certifi- 
cate for  he  stood  suspended  at  the  time  of 
his  death,  ^e  writer  tekes  occasion  to  say 
that  he  does  not  assent  to  the  proposition 
that  the  reporter,  or  any  other  officer  of  the 
subordinate  lodge  or  of  the  defendant  cor- 
poration, could  put  Thibert  in  default  by 
any  other  kind  of  notice  than  that  required 
by  the  law  of  189  h  If  the  amendmente  of 
1893  were  unreasonable,  and  consequently  of 
no  effect  as  to  Thibert,  he  could  not,  in  the 
opinion  of  the  writer,  be  put  in  default  by 
verbal  notice.  He  continued  to  be  entitled 
to  the  notice  provided  for  by  the  1891  by-law, 
for  as  to  him  that  law  continued  in  force. 
But,  in  any  event,  the  question  whether  the 
reporter  gave  the  notice  testified  to  was  for 
the  jury;  teking  into  consideration,  as  we 
must,  that  Thibert,  who  alone  could  deny  the 
conversation,  was  dead,  and  could  not  be 
heard.  We  must  not  be  understood  as  say- 
ing that,  in  all  cases  where  one  of  the  parties 
to  a  conversation  is  deceased,  the  truthful- 
ness of  a  version  of  the  living  as  to  what  wmi 
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■aid  between  them  is  for  the  jurj.  But  in 
this  case  we  think  it  was. 

There  is  nothing  whatsoever  in  the  claim 
of  counsel  for  plaintiff  that  the  effect  of  the 
payment  by  Gregoire,  the  day  before  Thibert 
died,  was  to  reinstate  him. 

The  order  stands  affirmed. 

It  ia  further  ordered  that  plaintiff's  ap- 
peal from  that  part  of  the  order  of  July  11, 
1899,  which  set  aside  the  verdict  and  granted 
a  new  trial,  be,  and  hereby  is,  diemisaed. 


Julius     WITTENBERG,    Reepi,, 

V, 

L.  K.  ONSGARD,  Appi. 


( MlDD. 


) 


^1.  A  Btedlcal  expert,  bavinff  In  Itls 
eTidenee  in  eltlef  dlnirnoaed  tlte  in- 
jury to  the  plaintiff  aa  a  dislocation  of  the 
cervical  vertebrae,  complicated  with  a  frac- 
ture, and  having  then  testified,  without  quall- 
Ocatlon  or  limitation,  that  the  accepted  treat- 
ment of  a  dislocation  of  cervical  vertebne, 
as  laid  down  by  the  medical  authorities,  was 
a  reduction  of  the  dislocation,  was  asked  on 
czoM-examinatlon  whether  a  certain  work 
(admitted  by  him  to  be  a  standard  authority) 
did  not  lay  it  down  that,  where  the  disloca- 
tion was  complicated  with  a  fracture,  no  phy- 
sician would  be  justified  in  attempting  to  re- 
duce the  dislocation.  Held,  that  this  was 
proper  cross-examination,  and  that  it  was 
error  to  exclude  the  question. 

9.  All  IftTPotltetlenl  anestions  pnt  to  an 
expert  -vrltnesa  ntnat  be  based  npon 
facta  admitted  or  established,  or  which,  if 
controverted,  might  be  legitimately  found  by 
the  Jury  from  the  evidence.  They  should  also* 
embody  all  the  facts  relating  to  the  subject 
upon  which  the  opinion  of  the  witness  is 
asked.  A  certain  hypothetical  question  held 
to  have  been  improperly  allowed,  because  not 
including  all  the  facts  bearing  upon  the  sub- 
ject npon  which  the  opinion  of  the  witness 
was  asked,  and  also  because  It  was  based  in 
part  upon  a  fact  not  admitted  or  established, 
and  which  there  was  no  evidence  tending  to 
prove. 

8.  Tbe  court  maT  disregard  a  iralver 
of  a  Jury  trial  by  the  parties,  and  re- 
quire the  issues  to  be  submitted  to  a  Jury. 
The  matter  Is  addressed  to  his  sound  discre- 
tion. The  waiver  of  a  Jury  in  this  case  con- 
strued as  applying  only  to  the  term  of  court 
at  which  It  was  made. 

4.  Held,  also,  tbat  an  application  of 
tbe  defendant  to  tbe  court  to  require 
the  plaintiff  to  submit  his  neck  to  be  photo- 
graghed  by  the  use  of  the  Roentgen  or  X- 
rayst  In  order  to  ascertain  the  nature  of  his 
Injuries,  was  properly  refused,  because  the  ap- 
plication was  not  seasonably  made,  and  also 
because  It  did  not  sufficiently  appear  that  the 
person  by  whom  It  was  proposed  that  the 
photograph  was  to  be  taken  had  the  requisite 
skill  and  experience  to  properly  apply  the 
raja. 

•Headnotes  by  MrrcHnLL,  J. 


S.  inrbetber  ■clenee  Is  yet  aulllclently 
advanced  to  Justify  the  courts  In  taking  Ju- 
dicial notice,  as  an  established  fact,  that  ex- 
posure to  X-rays  Is  not  Injurious  to  the  sub- 
ject,— QU(Bre. 

(December  15,  1890.) 

APPEAL  by  defendant  from  an  order  of  the 
District  Court  for  Houston  County  deny- 
ing motion  for  new  trial  after  verdict  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages   for   malpractice.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Duzbnry  ft  Duzbury,  for  ap- 
pellant: 

The  stipulation  and  order  had  the  same 
force  and  effect  as  a  contract,  and  could  only 
be  set  aside  for  the  same  reasons  that  would 
avoid  a  contract. 

Thomp.  Trials,  {  361 ;  Bingham  v.  Winona 
County  Supers.  6  Minn.  136,  Gil.  82;  Bing- 
ham V.  Winona  County  Supers,  8  Minn.  441, 
Oil.  390;  Rogers  v.  Oreentoood,  14  Minn. 
333,  338,  Gil.  256;  Re  Heath,  83  Iowa,  215, 
48  N.  W.  1037;  Pike  v.  Emerson,  6  N.  H. 
393,  22  Am.  Dec.  468;  Bonney  v.  Morrill,  67 
Me.  372;  McLeran  v.  McNamara,  65  Cal. 
609;  Shaw  v.  Henderson,  7  Minn.  480,  Gil. 
386;  Eidam  v.  Pinnegan,  48  Minn.  63,  16  L. 
R.  A.  607,  50  N.  W.  938. 

Hypothetical  questions  must  be  based  upon 
the  facts  admitted  or  established,  or  which,  if 
controverted,  might  legitimately  be  found 
by  the  jury. 

Re  Mason,  60  Hun,  46,  14^.  Y.  Supp.  434. 

We  are  often  compelled  to  accept  approxi- 
mate justice  in  the  administration  of  the 
law,  but  this  is  only  where  exact  justice  can- 
not be  obtained.  The  nearer  that  we  ap- 
proach to  exact  justice  the  nearer  the  court 
oomes  to  meeting  its  ideal. 

Schroeder  v.  Chicago,  R,  I,  d  P.  R.  Co.  47 
Iowa,  378;  Hall  v.  Manson,  09  Iowa,  698, 
34  L.  R.  A.  207,  68  N.  W.  922. 

The  court  may  order  an  examination  of 
plaintiff's  person. 

Barker  v.  Perry,  67  Iowa,  147,  25  N.  W. 
100;  White  V.  Miltccntkee  City  R.  Co.  61  Wis. 
640,  60  Am.  Rep.  164,  21  N.  W.  624; 
Hatfield  v.  St.  Paul  d  D.  R.  Co.  33  Minn.  130, 
53  Am.  Rep.  14,  22  N.  W.  176. 

Where  a  paper  is  offered  in  evidence  the 
opposite  party  may  have  an  opportunity  to 
inspect  it  and  put  it  to  any  scientific  test 
that  would  not  destroy  it,  for  the  purpose  of 
ascertaining  its  authenticity.  We  can  see 
no  difference  in  principle  where  a  man  puts 
his  neck  in  evidence  and  alleges  that  that 
neck  contains  a  dislocation  of  its  cervical 
vertebrae,  why  in  the  examination  of  that 
piece  of  evidence  the  opi>osite  party  would 
not  have  a  right  to  apply  any  scientific  test 
to  determine  that  fact  which  can  in  no  way 
injure  the  evidence. 

Atchison,  T.  d  S.  ¥.  R.  Co.  v.  Thul,  29 
Kan.  466,  44  Am.  Rep.  669. 


Note. — As  to  compulsory  physical  examina- 
tion of  plaintiff  In  an  action  for  personal  in- 
juries, see  note  to  McQulgan  v.  Delaware,  L.  & 
W.  R.  Co.  (N.  T.)  14  L.  B.  A.  466;  also  Lane 
47L.  R.  A. 


V.  Spokane  Falls  &  N.  R.  Co.  (Wash.)  46  L.  R. 
A.  153,  and  other  cases  cited  In  footnote  there- 
to. 
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Mr.  Edmnnd  H.  Smaller,  for  reBpond- 
ent: 

The  court  has  power  to  vacate  such  stipu- 
lation. 

Qerdtz^  v.  Cookrell,  52  Minn.  502,  55  N. 
W.  68. 

It  had  a  right  to  submit  the  case  to  the 
jury  on  its  own  motion  under  §  5361. 

Hulett  V.  Carey,  66  Minn.  332,  34  L.  R.  A. 
384,  69  N.  W.   31 ;  Cobh   v.   Cole,  44  Minn. 

278,  46  N.  W.  364. 

Such  stipulation  during  the  course  of  the 
trial  is  not  regarded  as  a  contract. 

Cochran  v.  Stetvart,  66  Minn.  152,  68  N. 
W.  972. 

In  Tiew  of  the  positive  opinion  of  appel- 
lant's experts  that  there  was  no  serious  in- 
jury to  plaintiff  by  the  accident,  the  X-ray 
would  either  sustain  or  refute  the  evidence 
of  nis  own  witnesses.  If  the  former,  it  was 
but  cumulative;  if  the  latter,  it  would  be 
contradicting  his  own  witnesses. 

There  is  no  power  in  the  court  to  compel 
plaintiff  to  submit  to  examination. 

Union  P,  B.  Co,  v.  Botsford,  141  U.  S.  250, 
35  L.  ed.  734, 11  Sup.  Ct  Rep.  1000;  Hatfield 
V.  St.  Paul  d  D,  R.  Co,  33  Minn.  130,  53  Am. 
Rep.  14.  22  N.  W.  176;  Illinois  C.  R.  Co,  v. 
Qriffin,  53  U.  S.  App.  22,  80  Fed.  Rep.  278, 25 
C.  C.  A.  417 ;  Peoria  D,  d  E,  R,  Co.  v.  Rice, 
144  111.  229,  33  N.  £.  951 ;  Joliet  Street  R. 
Co.  V.  Call,  143  111.  177,  32  N.  E.  389;  Mo- 
Quigan  v.  Delatvare,  L.  d  W,  R.  Co,  129  N. 
Y.  60,  14  L.  R.  A.  466,  29  N.  E.  235 ;  O'Brien 
V.  LoJCroese,  99  Wis.  421,  40  L.  R.  A.  831,  76 
N.  W.  81. 

It  would  have  been  an  abuse  of  discretion 
to  force  the  plaintiff  to  submit  to  such  ex- 
periments with  instruments. 

Shepard  v.  Missouri  P.  R.  Co.  85  Mo.  629, 
65  Am.  Rep.  390;  Sioua  City  d  P.  R,  Co.  v. 
Pinlayson,  16  Neb.  578,  49  Am.  Rep.  724,  20 
N,  W.  860. 

The  mere  fact  that  injury  is  possible,  or 
even  alluded  to  in  the  public  press,  is  suffi- 
cient to  deter  courts  from  compelling  such 
examination. 

Boelter  v.  Ross  Lumber  Co,  103  Wis.  324, 
79  N.  W.  243. 

The  physician  undertakes  to  use  all  known 
means  for  a  cure. 

Haire  v.  Reese,  7  Phila.  138. 

The  evidence  is  conclusive  that  the  defend- 
ant wholly  failed  to  understand  the  case,  or 
to  give  to  it  the  usual  and  ordinary  skill  of 
the  profession  in  that  locality. 

Oetchell  v.  Lindley,  24  Minn.  265. 

If  there  was  want  of  ordinary  skill  in  not 
detecting  the  nature  of  the  injury  for  fifteen 
days,  and  plaintiff  suffered  in  consequence, 
he  is  liable. 

Moratzky  v.  Wirth,  67  Minn.  46,  69  N.  W. 
480 ;  Fowler  v.  Sergeant,  1  Grant,  Cas.  355 ; 
Whitesell  v.  Ilill,  101  Iowa,  629,  37  L,  R.  A. 
830,  70  N.  W.  750 ;  Stendal  v.  Boyd,  67  Minn. 

279,  69  N.  W.  899. 

Bfitohell,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  action  against  the  defendant 
for  malpractice  as  a  physician  while  pro- 
fessionally treating  the  plaintiff  for  certain 

47  L.  R.  A. 


injuries  which  he  had  received  by  being 
thrown  from  a  moving  hand  car.  The  al- 
legations of  the  complaint  as  to  the  injuries 
which  plaintiff  had  received  were  ''that  by 
reason  of  said  cause  plaintiff  was  seriously 
injured  in  the  neck,  back,  side,  shoulders, 
and  spine,  and  in  particular  the  vertebrae  of 
the  spinal  column  m  the  vicinity  of  the  neck 
were  dislocated  by  said  injury."  The  mal- 
practice charged  against  the  defendant  waa 
that  "he  so  negligently  and  unskilfully  con- 
ducted himself,  in  attempting  to  treat  said 
injury  and  to  set  such  dislocation,  that  the 
dislocation  of  said  vertebre  in  said  spinal 
column  became  permanent,  and  the  plaintiff 
rendered  helpless  and  permanently  maimed 
and  crippled  for  life;  that  the  said  defendant 
wholly  failed  and  neglected,  while  in  charge 
of  plaintiff  as  his  patient,  to  ascertain  by 
careful  examination  the  said  dislocation,  and 
cure  the  said  injury  in  said  spinal  column; 
that  the  said  vertebra  in  the  spinal  column 
ossified,  and  it  is  impossible,  without  great 
danger  of  death  ensuing  to  plaintiff  thereby, 
to  cure  or  set  said  dislocation  of  the  said 
vertebra."  In  his  answer  the  defendant  de- 
nied "that  the  vertebra  of  plaintiff's  spdnal 
column  in  the  vicinity  of  the  neck,  or  in  any 
other  place,  were  dislocated,  and  admitted 
that  he  failed  to  set  a  dislocation  because  no 
such  dislocation  existed."  Upon  the  trial 
the  principal  contentions  of  the  plaintiff,  and 
to  which  his  evidence  was  mainly  directed, 
were  ( 1 )  that  he  had  sustained  a  dislocation 
of  the  cervical  vertebrse;  (2)  that  defendant 
ought,  in  the  exercise  of  ordinary  profes- 
sional skill,  to  have  discovered  that  fact; 
and  (3)  that  the  proper  treatment  in  such 
a  case  would  have  been  to  reduce  or  set  the 
dislocation.  On  the  other  hand,  the  con- 
tentions of  the  defendant,  to  which  his  evi- 
dence was  principally  directed,  were  (1) 
that  the  plaintiff  had  not  sustained  any  dis- 
location of  the  cervical  vertebrae,  but  merely 
a  sprain,  accompanied  with  contusion  of  the 
spine;  and  (2)  that,  even  if  plaintiff  had 
sustained  a  dislocation  of  the  cervical  verte- 
brse,  what  is  termed  the  "expectant"  method 
of  treatment  is  the  proper  one,  and  that,  be- 
cause of  the  great  danger  of  injuring  the 
spinal  cord,  a  reduction  of  a  dislocation 
should  not  be  attempted,  except  as  a  last  re- 
sort, in  cases  where  it  is  apparent  that  death 
will  otherwise  ensue. 

A  medical  expert  called  as  a  witness  by  the 
plaintiff  gave  in  his  examination  in  chief  a 
diagnosis  of  the  injury  which  in  his  opinion 
the  plaintiff  had  sustained,  viz.,  a  dislocation 
of  the  cervical  vertebrse,  complicated  with  a 
fracture.  He  was  then  asked  what  was  the 
accepted  method,  as  laid  down  by  the  medi- 
cal authorities,  of  treating  a  dislocation  of 
the  cervical  vertebrae,  and  answered  that  it 
consisted  of  reducing  the  dislocation,  fol- 
lowed by  a  course  of  treatment  not  necessary 
to  be  here  referred  to.  On  cross-examination 
tlic  witness  was  referred  to  a  medical  work, 
admitted  by  him  to  be  a  standard  authority, 
and  asked  if  it  was  not  laid  down  by  that 
authority  that,  when  the  dislocation  is  com- 
plicated with  a  fracture,  no  doctor  would  be 
justified  in  attempting  to  press  and  reduce 
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the  dislocation.  Upon  the  objection  of  the 
plftintifT,  the  question  was  excluded.  This 
wms  manifest  error,  in  view  of  the  witness's 
previous  diagnosis  of  plaintiff's  injury,  fol- 
lowed hj  his  testimony,  without  limitation 
or  qualification,  that  reduction  was  the  ac- 
eepted  method  of  treating  a  dislocation  of 
the  cervical  vertebrs,  as  laid  down  by  the 
medical  authorities.  From  the  colloquy  on 
the  trial  between  court  and  counsel,  it  is  ap- 
parent that  the  former  misapprehended  the 
bearing  and  purpose  of  the  question. 

The  same  witness  ^as  asked,  and,  over  de- 
fendant's objection,  permitted  to  answer,  the 
following  hypothetical  question:  "Assum- 
ing that  the  plaintiff  received  a  dislocation 
of  a  cervical  vertebrae  September  30,  1894; 
that  the  defendant  commenced  to  treat  him 
the  following  day,  and,  with  the  evidence  of 
such  dislocation  brought  to  his  attention,  he 
continued  to  treat  the  plaintiff  for  ever  two 
months,  and  no  attempt  made  to  reduce  the 
dislocation,  or.  even  a  suggestion  by  the  doc- 
tor that  there  was  a  dislocation,  he  having 
knowledge  of  such  injury, — ^would  you  con- 
sider that  proper  medical  treatment?"  His 
answer  was,  "No."  This  was  also  error.  All 
hypothetical  questions  must  be  based  upon 
facts  admitted  or  established,  or  which,  if 
controverted,  might  legitimately  be  found 
by  the  jury  from  the  evidence.  Such  a  ques- 
tion should  embody  substantially  all  the 
facts  relating  to  the  subject  upon  which  the 
opinion  of  fiie  witness  is  asKed,  since  the 
opinion  of  the  witness  is  worthless,  and  may 
be  misleading,  if  given  on  a  state  of  facts 
that  does  not  exists  or  upon  an  incomplete 
statement  of  the  facts  bearing  upon  the  sub- 
ject upon  which  the  opinion  of  tiie  witness  is 
aaked.  The  evidence  in  this  case  tended  to 
show  that  dislocation  of  cervical  vertebra 
might  be  of  different  degrees,  or  at  least  ac- 
companied or  unaccompanied  by  certain  com- 
Slications,  such  as  a  fracture,  and  that  the 
islocation  sustained  by  plaintiff  was  com- 
plicated with  a  fracture,  and  that  the  treat- 
ment of  a  dislocation  might  depend  on  the 
presence  or  absence  of  certain  complications. 
The  question  propounded  was  based  upon  an 
incomplete  hypotnetical  statement  of  facts. 
It  was  also  ba^ed  in  part  upon  a  hypotheti- 
cal fact  which  was  neither  admitted  nor  sus- 
tained by  any  evidence  in  the  case,  to  wit, 
that  the  defendant  knew  that  the  plaintiff 
had  sustained  a  dislocation  of  the  cervical 
▼ertebrs.  On  the  contrary,  the  evidence  is 
eonclusive  that  the  defendant  did  not  know 
that  plaintiff  had  received  any  such  an  in- 
jury. And  plaintiff,  both  in  his  pleading 
and  upon  the  trial,  proceeded  upon  the  the- 
ory that  defendant's  failure  to  discover  the 
dislocation  was  due  to  either  his  lack  of  skill, 
or  his  failure  to  make  a  proper  examination. 

On  account  of  these  errors  there  must  be  a 
new  trial,  but,  in  view  of  such  trial,  there 
are  two  other  questions  which  should  be  con- 
sidered : 

The  case  was  one  in  which  the  parties  were 
entitled  to  a  jury  trial.  On  February  23, 
1897,  when  an  adjourned  or  special  term  of 
the  district  court  for  Houston  county  was  in 
session,  at  which  it  seems  to  have  been  ex- 
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pected  that  this  case  would  be  reached  for 
trial,  the  attorneys  for  the  respective  parties 
signed  and  filed  a  stipulation  waiving  a  jury, 
and  consenting  that  the  case  might  be  tried 
by  the  court.  The  term  of  court  then  in  ses- 
sion was  adjourned  until  April.  The  plain- 
tiff applied  to  the  court  to  set  aside  this 
stipulation,  and  set  the  case  for  trial  to  a 
jury  at  the  April  special  term,  to  be  held  on 
the  27  th  of  that  month.  The  ground  on 
which  this  was  asked  was,  in  substance, 
that  the  stipulation  waiving  a  jury  was  eT*- 
tered  into  solely  with  reference  to  the  then 
existing  exigencies,  arising  out  of  the  fact 
that  it  was  then  supposed  that,  if  the  case 
was  to  be  tried  to  a  jury,  it  would  be  neces- 
sary for  the  plaintiff  to  keep  a  large  number 
of  witnesses  in  attendance  at  large  expense, 
and  al  o  because,  if  a  jury  was  not  waived, 
he  might  be  compelled  to  move  for  a  continu- 
ance on  account  of  the  nonarrival  of  a  cer- 
tain deposition,  and  that  these  exigencies 
had  all  been  removed  by  the  court's  ordering 
the  jury  to  return  at  the  April  special  or  ad- 
journed term.  The  April  term  closed  with- 
out the  case  being  reacned,  and  it  went  over 
to  the  regular  term  the  following  October. 
The  judge  never  made  any  formal  disposition 
of  plaintiff's  motion,  but  on  April  16,  he 
wrote  to  the  attorneys  that  he  thought  the 
case  was  one  which  ought  to  be  tried  by  a 
jury,  and  not  by  the  court,  and  that  they 
had  better  be  prepared  accordingly.  When 
the  cause  was  reached  for  trial  at  the  Octo- 
ber term,  the  court,  at  the  request  of  the 
plaintiff,  and  against  the  objection  of  the 
defendant,  ordered  the  case  to  be  tried  to  a 
jury.  This  is  assigned  as  error.  The  au- 
thorities are  generally,  if  not  uniformly,  to 
the  effect  that  the  court  may  disregard  the 
waiver  of  a  jury  by  the  parties,  and,  on  his 
own  motion,  require  the  issues  of  fact  to  be 
submitted  to  a  jury;  that  this  is  a  matter 
addressed  to  his  sound  discretion.  Burke  v. 
Breazeale,  I  Rob.  (La.)  73;  McCarthy  v. 
Missouri  R,  Co,  16  Mo.  App.  386 ;  Bullock  v. 
Consumers*  Lumber  Co,  (Cal.)  31  Pac.  367. 
The  authorities  seem  to  be  also  to  the  effect 
that  a  waiver  of  jury  trial,  so  long  as  not 
yet  acted  on,  may  be  withdrawn,  with  the 
consent  of  the  court,  and  a  trial  by  jury  de- 
manded, at  least  where  the  withdrawal  will 
not  prejudice  the  opposite  party.  All  that 
is  decided  in  Btate  v.  Bannock,  63  Minn.  410, 
66  N.  W.  668,  is  that  the  waiver  cannot  be 
recalled  at  will,  or  as  a  matter  of  right.  The 
law  zealously  guards  the  riffht  of  trial  by 
jury.  Waivers  of  the  rignt  are  always 
strictly  construed,  and  are  not  to  be  lightly 
inferred,  or  extended  by  implication.  It  is 
reasonably  apparent  that  the  waiver  of  a 
jury  in  this  case  was  made  only  with  refer- 
ence to  the  exigencies  of  the  then  current 
term  of  court  and  should  not  be  extended  so 
as  to  apply  to  a  subsequent  term.  The  ac- 
tion of  the  court  in  ordering  the  case  to  be 
tried  to  a  jury  may  be  sustained  on  any  of 
these  grounds. 

During  the  progress  of  the  trial  the  de- 
fendant introduced  the  testimony  of  a  medi- 
cal expert,  tending  to  prove  that  the  nature 
of  the  injury  to  plaintiff's  neck  could  be  as- 
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certained  by  the  application  of  the  Roentgen 
(commonly  called  "X")  rays,  that  the  wit- 
ness had  some  experience  in  the  use  of  these 
rays  in  surgery,  and  that  no  e^il  effects 
would  result  from  their  use,  except  that,  if 
there  was  a  very  long  exposure  of  the  parts 
to  the  rays,  there  might  be  a  burning  of  the 
skin,  but  that  there  would  be  no  necessity  for 
any  such  prolonged  exposure  for  the  purpose 
of  taking  a  photograph  of  plaintiff's  neck. 
On  this  showing,  defendant's  counsel  then  re- 
quested  the  court  to  giye  him  "the  privilege 
of  taking  an  X-ray  photograph  of  plaintiff's 
neck."  Although  peculiarly  worded,  this 
must  be  construed  as  asking  the  court  to 
require  the  plaintiff  to  submit  his  neck  to 
the  X-rays  for  the  purpose  of  taking  a  photo- 
graph of  it.  The  court's  refusal  to  so  order 
is  assigned  as  error.  The  discovery  of  the 
X-rays  is  comparatively  recent.  Its  utility 
and  the  reliability  of  its  results  are  already 
so  well  established  as  scientific  facts  that 
courts  ought  to  take  judicial  notice  of  them. 
And,  if  the  fact  that  the  exposure  of  the  per- 
son to  these  rays  is  harmless  becomes  as  well 
established  in  science  as  is  the  accuracy  of 
photographs  taken  by  them,  there  is  as  much 
reason  why,  in  a  proper  case,  under  proper 
safeguards,  and  at  the  reasonable  request  of 
the  defendant,  the  plaintiff  should  be  re- 
quired, in  a  case  like  the  present^  to  submit 
his  neck  to  those  rays  for .  the  purpose  of 
photographing  it,  as  there  is  for  requiring  a 
party  to  submit  his  person  to  a  physical  ex- 
amination, as  in  Wanek  v.  Winona  (Minn.) 

46  L.  R.  A.  448,  80  K.  W.  851.  Whether 
science  is  as  yet  sufficiently  advanced  on  the 
subject  to  so  hold  may  admit  of  doubt,  and 
a  person  cannot  be  required  to  submit  his 
person  to  any  process  which  is  liable  to  in- 
jure him.  It  is  impraticable  to  stop  the  trial 
in  order  to  ascertain  by  evidence  whether  the 
exposure  of  a  part  of  the  human  body  to 
these  rays  is  liable  to  result  in  injury.  More- 
over, if  any  such  practice  should  obtain, 
there  would  be  no  uniform  rule  on  the  sub- 
ject, as  each  case  would  depend  on  the  evi- 
dence introduced,  and  the  conclusion  which 
the  particular  judge  would  draw  from  it. 
Hence  a  party  ought  not  to  be  required  to 
submit  his  person  to  the  X-rays  until  it  is  so 
well  established  as  a  fact  in  science  that  the 
process  is  harmless,  that  the  courts  will  take 
judicial  notice  of  it.  It  may  admit  of  doubt 
whether  that  time  has  yet  arrived.  But, 
without  passing  upon  that  question,  we  are 
of  opinion  that  defendant's  request  was  prop- 
erly refused  for  two  reasons:  (1)  That  the 
request  was  not  seasonably  made;  and  (2) 
that  it  did  not  sufficiently  appear  that  the 
person  hy  whom  the  defendant  desired  the 
photograph  to  be  taken  had  the  necessary 
skill  or  experience  to  properly  and  safely  ap- 
ply the  rays  without  Injury  to  the  plaintiff. 

Order  reversed,  and  a  new  trial  granted. 
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*1.     Section  1,  eliap.  48,  tMwvm  1899,  ooai^ 

■trued,  and  held  not  void  for  nnoertalnty. 
S.     Held,  tlte  section  al&ovld  becntdc^ 

by  construction  so  as  to  apply  only  to 
of  injuries  to  pablic  bicycle  paths. 

8.  Conceding,  Tvltliont  deeldlnff,  tlutt» 
prior  to  tlte  pneaaarc  of  said  clinptor 
48,  tl&e  eonnty  eommleslonem  l&nd  no 
nntlftorlty  to  set  apart  a  porti<m  of  a  public 
highway  for  a  bicycle  path  for  the  ezduslvs 
use  of  bicycles,  held,  that  chtpter  by  ImpUcsp 
tlon  ratified  the  act  of  the  commissioners  In 
doing  so,  or  attempting  to  do  so, .  and  also  by 
implicatioo  tathorlsed  sncfa  commissioners 
thereafter  to  set  apart  a  portion  of  a  high- 
way for  such  ezduslTO  use. 

4.  Held,  tbe  Indictment  Is  tmtmUr  de- 
fective In  faiUnv  to  allegre  that  tibe 
bleyde  path  Is  a  part  of  k  pnblic  blffh- 
irar,  or  a  pablic  bicycle  path.  Rule  applied 
that  an  Indictment  Is  not  sufficient  which 
merely  follows  the  language  of  the  statute, 
when  the  statute  does  not  sufficiently  define 
the  crime,  or  set  forth  all  of  the  elements 
necessary  to  coostltate  the  offense  intended 
to  be  punished. 

(December  18,  1890.) 

APPEAL  by  defendant  from  an  order  of  tlis 
District  Court  for  Hennepin  County 
denying  a  new  trial  after  conviction  for  driv- 
ing upon  a  bicycle  path  contrary  to  the  pro- 
visions of  a  statute.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  A.  IC  HissiAs,  I^  W.  Cteaa- 
mons,  and  J.  A.  Peterson,  for  appellant: 

The  legislature  can  only  make  such  acts 
criminal  as  interfere  with  the  morals,  health, 
and  good  order  of  the  community. 

Citizens*  8av,  d  L.  Asso,  v.  Topeka,  20 
Wall.  655,  22  L.  ed.  455. 

There  are  rights  in  every  free  government 
beyond  the  control  of  the  state. 

Whiting  v.  Sheboygan  d  F,  du  L.  R.  Co.  25 
Wis.  188,  3  AuL  Rep.  30;  Cooley,  Const  Lim. 
120,  175,  487;  Dill.  Mun.  Corp.  f  587;  St. 
Paul  V.  Qilfillan,  36  Minn.  298,  31  N.  W.  49; 
River  Rendering  Co.  v.  Behr,  77  Mo.  91,  46 
Am.  Rep.  6;  Quintini  v.  Bay  8t,  Louis,  64 
Miss.  483,  60  Aul  Rep.  62 ;  People  v.  Rosan^ 
berg,  138  N.  T.  410,  34  N.  £.  285 ;  Coe  v. 
Sohultz,  47  Barb.  64;  Toledo,  W,  d  W,  R,  Co. 
V.  Jacksonville,  67  111.  40,  16  Am.  Rep.  611; 
Lake  View  v.  Rose  Hill  Cemetery  Co,  70  IlL 
197,  22  Am.  Rep.  71;  Button  v.  Camden,  39 
N.  J.  L.  122,  20  Am.  Rep.  203;  EvansvUle  ▼. 
State  etD  rel.  Blend,  118  Ind.  447,  4  L.  R.  A. 
93,  20  N.  E.  736. 

The  power  to  enact  criminal  statutes  was 

•neadnotes  by  Canty,  J. 

Note. — ^As  to  the  restriction  of  the  use  ot 
part  of  a  street  by  heavy  vehicles,  see  State  ▼. 
Boardman  (Me.)  46  L.  B.  A  750. 
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delegated  to  the  legislatare  for  the  proteo- 
tion  of  society,  bat  not  for  the  purpose  of  an- 
noying the  public. 

Doraey  T.  Btate,  38  Tex.  Crim.  Rep.  527, 
40  L.  B.  A.  203,  44  S.  W.  514;  8t,  Louis  y. 
Edward  HeiiMherg  Pkg,  d  Provision  Co.  141 
Ma  375,  39  L.  B.  A.  569,  42  S.  W.  954. 

It  is  not  enough  to  charge  in  the  words  of 
the  statute  unless  all  that  is  essential  to  con- 
stitute the  offense  is  stated  fully  and  direct- 
ly- 

State  ▼.  Howard,  66  Minn.  312,  34  L.  R.  A. 

178,  08  N.  W.  1096;  State  y.  Comfort,  22 
Minn.  271;  State  y.  AhHsch,  41  Minn.  41,  42 
N.  W.  543. 

Public  highways  belong,  from  side  to  side 
and  from  end  to  end,  to  the  public,  and  the 
public  is  entitled,  not  only  to  a  free  passage 
along  the  highway,  but  to  a  free  passage 
along  any  portion  of  it  not  in  the  actual  use 
of  some  other  trayeler. 

Wood,  Nuisances,  f  252;  Elliott,  Roads  ft 
Streets,  p.  18;  Angdl,  Highways,  f  226;  1 
Hawk.  P.  C.  chap.  32,  9  11 ;  State  y.  Berdetta, 
73  Ind.  185,  38  Am.  Rep.  117;  Johnson  y. 
Whitefield,  18  Me.  286,  36  Am.  Bee  721. 

Mr,  A.  B.  Choate,  with  Messrs.  W.  B. 
BonclAat  Attorney  Greneral,  and  C.  W« 
Somerby,  for  respondent: 

When  the  offense  is  statutory,  and  is  com- 
pletely defined,  an  indictment  framed  in  the 
language  of  the  statute  is  sufficient. 

State  y.  Comfort,  22  Minn.  271;  State  r. 
Barry  (Minn.)  79  N.  W.  650;  State  y. 
Greenwood  (Minn.)  78  N.  W.  1042. 

The  description  of  the  path  mentioned  in 
the  indictment  is  manifestly  sufficient. 

Courts  take  judicial  notice  of  the  general 
direction  of  city  streets,  their  beginning  and 
termination. 

Skelly  y.  New  York  Blev.  R.  Co,  7  Misc.  88, 
27  K.  Y.  Supp.  304;  Canavan  y.  Stuyvesant, 
7  Misc.  113,  27  N.  Y.  Supp.  351;  Sheehan  y. 
Flynn,  59  Minn.  436,  26  L.  R.  A.  632,  61  N. 
W.  462;  Baumann  y.  Oranite  Sav,  Bank  d 
T,  Co.  66  Minn.  227,  68  N.  W.  1074;  12  Am. 
k  Eng.  Enc.  Law,  pp.  173,  174. 

The  power  of  county  commissioners  to  con- 
struct bicycle  paths  is  necessarily  implied. 

Btate  y.  Eleventh  Judicial  Dist.  Ct.  Judges, 
51  Minn.  539,  53  N.  W.  800, 55  N.  W.  122. 

The  purpose  of  the  law  was  to  keep  yehi- 
des  within  their  proper  limit,  and  to  pro- 
tect bk^lists,  and  the  act  is  properly  within 
the  police  power  of  the  state.  It  does  not 
yiolate  any  constitutional  right  or  priyilege 
of  citizens. 

Cooke,  Penal  Code  (N.  Y.)  99  640,  652, 
note;  Fisher  y.  Cambridge,  133  N.  Y.  527,  30 
N.  £.  663;  Tiedeman,  Pol.  Power,  9  1>  p.  4; 
State  ea  rel.  Beck  y.  Wagener  (Minn.)  46  L. 
R.  A.  442,  80  N.  W.  633;  State  ea  rel.  Rail- 
road d  Warehouse  Commission  y.  Cargill  Co. 
(Minn.)  70  N.  W.  962;  Emmons  v.  Minneap- 
olis d  St,  L,  R.  Co.  35  Minn.  503,  29  N.  W. 
202;  State  y.  Smith,  58  Minn.  35,  25  L.  R.  A. 
759,  59  N.  W.  545;  Butler  y.  Chambers,  36 
Minn.  69,  30  N.  W.  308 ;  State  em  rel,  Weide- 
man  y.  Borgan,  55  Minn.  183,  56  N.  W.  688; 
State  y.  Mrozinski,  59  Minn.  465,  27  L.  R.  A. 
76,  61  N.  W.  560;  State  ex  rel.  Corcoran  y. 


W.  205;  Johnson  y.  Chicago,  M,  d  St.  P.  B. 
Co.  29  Minn.  425,  13  N.  W.  673;  Graff ty  y. 
Bushville,  107  Ind.  502,  57  Am.  Rep.  128,  8 
N.  £.  609;  Des  Moines  Street  R,  Co,  y.  Des 
Moines  Broad-G<iuge  Street  R,  Co,  73  Iowa, 
613,  33  N.  W.  610,  35  N.  W.  602. 

llie  purposes  and  the  actual  construction 
of  a  bicycfe  path  for  exdusiye  use  by  bicy- 
clists may  be  shown  by  parol,  in  the  same 
manner  that  a  county  road  may  be  proved  by 
parol,  the  records  not  being  conclusiye. 

State  e»  rel,  Cunningham  y.  Ramsey 
County  Dist.  Ct,  29  Minn.  62,  11  N.  W.  133; 
State  ex  rel,  Lewis  y.  Ramsey  County  Dist, 
Ct,  33  Minn.  164,  22  N.  W.  295;  Gen.  SUt. 
1894,  9  1878;  Benson  y.  St,  Paul,  M,  d  M. 
R,  Co,  62  Minn.  200,  64  N.  W.  393 ;  Hall  T. 
St.  Paul,  56  Minn.  431,  57  N.  W.  928. 

A  county  road  is  a  highway,  and  the 
county  commissioners  haye  the  superyision 
thereof,  with  the  power  to  improve  the  same 
for  travel  by  ordinary  vehicles,  horsemen,  or 
footmen,  and  to  appropriate  money  therefor. 
The  nature  and  extent  of  the  improvement 
are  not  specified,  and  are  left  to  the  judg- 
ment and  discretion  of  the  board. 

Qen.  SUt.  1894,  99  1832,  1838,  1846; 
Cater  y.  THorthwestem  Teleph.  Exchange  Co. 
60  Minn.  539,  63  N.  W.  Ill;  Gillette-Herzog 
Mfg,  Co,  y.  Aitkin  County  Comrs.  69  Minn. 
297,  72  N.  W.  123;  Carli  v.  Stillwater  Street 
R.  d  Transfer  Co.  28  Minn.  373,  10  N.  W. 
205;  Elliott,  Roads  ft  Streeto,  pp.  300-304; 
0  Am.  ft  Eng.  Enc.  Law,  p.  363. 

A  bicycle  is  a  vehicle,  may  be  used  on  a 
public  highway,  and  is  governed  by  the  law 
of  the  road. 

State  y.  Collins,  16  R.  I.  371,  3  L.  R.  A. 
394,  17  Atl.  131;  Thompson  v.  Dodge,  68 
Minn.  555,  28  L.  R.  A.  608,  60  N.  W.  545; 
Elliott,  Roads  ft  Streets,  pp.  331,  635. 

Sidewalks  can  be  constructed  by  munici- 
pal authorities,  and  the  limitation  of  their 
use  to  footmen  is  valid.  Parkways  can  be 
constructed  for  designated  vehicles  and 
ditches  for  certain  uses. 

Elliott,  Roads  ft  Streets,  pp.  2,  7,  12,  301- 
305,  636,  note;  Boston  d  A.  R,  Co,  v.  Boston, 
140  Mass.  87,  2  N.  E.  943;  Mercer  v.  Corbin, 
117  Ind.  450,  3  L.  R.  A.  221,  20  N.  E.  132; 
St,  Paul  y.  Smith,  27  Minn.  364,  7  N.  W. 
734;  Oen.  Stat.  1894,  99  1913,  6780,  7784, 
7817. 

The  public  easement  is  not  limited  to  any 
particular  method  of  travel,  but  modem  im- 
proved methods  require  a  broader  use,  and 
the  improvement  does  not  unreasonably  im- 
pair the  right  of  abutting  owners. 

Holland  v.  Bartch,  120  Ind.  46,  22  N.  E. 
83 ;  Cater  v.  Northwestern  Teleph,  Exchange 
Co,  60  Minn.  530,  63  N.  W.  Ill;  Thompson 
v.  Dodge,  58  Minn.  555,  28  L.  R.  A.  608,  60 
N.  W.  545 ;  Magee  v.  Overshiner,  150  Ind. 
127,  40  L.  R.  A.  370,  49  N.  E.  951;  Carli  v. 
StilUcater  Street  R.  d  Transfer  Co,  28  Minn. 
373,  10  N.  W.  205. 

The  legislature  has  power  to  r^ulate  high- 
ways and  prescribe  what  vehides  may  be 
used  on  them  with  a  view  to  the  safety  and 
preservation  of  the  road,  unless  the  restric- 
tion is  too    imjust  or  unreasonable.    This 


Chapel,  64  Minn.  130^  32  L.  R.  A.  131,  66  N.    power  extends  to  the  regulation  of  the  use 
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of  highways  by  omnibuses,  street  cars,  bicy- 
cles, hacks,  etc.,  and  is  usually  conferred 
upon  local  authority. 

State  V.  Yopp,  97  N.  C.  477,  2  S.  E.  458; 
State  V.  Collins,  16  R.  I.  371,  3  L.  R.  A.  394, 
17  AU.  131;  Re  Wright,  29  Hun,  357;  AX- 
herge  v.  Baltimore  (Md.)  20  Atl.  988;  Mer- 
eer  y.  Corbin,  117  Ind.  456,  3  L.  R.  A.  221, 20 
N.  E.  132;  Elliott,  Roads  ft  Streets,  pp.  327, 
831,  614,  635;  2  Dill.  Mun.  Ck>rp.  656; 
Knohloch  v.  Chicago,  M,  A  St.  P.  R,  Co.  31 
Minn.  402,  18  N.  W.  106;  Bohen  v.  Waseca, 
32  Minn.  176,  19  N.  W.  730;  Jewell  v.  Mit^ 
neapolis,  L.  d  M.  R,  Co.  35  Minn.  112,  59 
Am.  Rep.  303,  27  N.  W.  839. 

Mr,  Iiouis  A.  Beed  also  for  respondent. 

Caaty,  J.,  delivered  the  opinion  of  the 
court: 

Section  1,  chap.  43,  Laws  1899,  reads  as 
follows:  "Any  person  who  wilfully  injures, 
obstructs,  or  destroys,  or  drives  any  cattle, 
sheep,  horse,  swine,  or  other  animals,  team 
or  vehicle,  except  a  bicycle,  or  wilfully  al- 
lows his  cattle,  sheep,  horse,  swine,  or  other 
animal  to  be  led  or  driven  upon,  or  to  stray 
aJong,  a  bicycle  path  constructed  exclusively 
for  &e  use  of  bicyclists,  except  for  the  pur- 
pose of  crossing  such  paths  at  street  inter- 
sections, and  at  private  driveways  leading 
from  the  street  to  adjoining  premises,  and 
for  the  purpose  of  crossing  such  paths  to  and 
from  tne  street  and  adjoining  premises 
where  necessary,  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  thereof,  be  fined 
not  less  than  (5)  dollars  or  more  than  fifty 
(50)  dollars,  or  by  imprisonment  for  not  more 
than  tnirty  (30)  days,  or  both."  Under  this 
section  an  indictment  was  found  against  the 
defendant  by  the  grand  jury  of  Hennepin 
county,  the  charging  part  of  which  indict- 
ment reads  as  follows:  *'The  said  Alfred 
Bradford,  on  the  Slst  day  of  March,  a.  d. 
1899,  at  the  village  of  St.  Louis  Paric,  in 
said  Hennepin  county,  then  and  there  being, 
did  wilfully,  unlawfully,  wrongfully,  know- 
ingly, and  feloniously  drive  a  team  of  horses 
attached  to  a  sled,  commonly  so  called,  upon, 
over,  and  along  that  certain  bicycle  path  con- 
structed exclusively  for  the  use  of  bicycles, 
said  bicycle  path  being  then  and  there  com- 
monly known,  designated,  and  described  as 
the  *Lake  Street  Boulevard  Bicycle  Path,' 
which  said  bicycle  path  runs  from  the  city  of 
Minneapolis  to  Lake  Minnetonka,  in  said 
county  of  Hennepin,  at  a  point  and  place 
upon  said  bicycle  path  where  said  bicycle 
path  runs  along  the  northern  boundary  of 
section  17  in  township  117,  and  range  21 
west,  in  said  county  of  Hennepin  and  state 
of  Minnesota,  said  point  and  place  upon  said 
bicycle  path  not  being  a  street  intersection 
nor  a  private  driveway  leading  from  the 
street  to  the  adjoining  premises,  and  it  not 
being  then  and  there  necessary  for  the  said 
Alfred  Bradford  to  drive  said  team  of  horses 
and  sled  upon,  over,  and  along  said  bicycle 
path,  at  said  point  and  place,  for  the  purpose 
of  crossing  said  bicyde  path  to  or  from  the 
street  and  adjoining  premises,  contrary  to 
the  statute,"  ete.  ^e  defendant  was  eon- 
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victed,  and  appeals  from  an  order  denying 
a  new  trial. 

1.  It  will  be  observed  that  said  9  1  consists 
wholly  of  one  sentence,  and  appellant  con- 
tends that  the  first  clause  in  the  sentence 
ending  with  the  words  "except  a  bicycle"  is 
wholly  disconnected  from  what  follows,  does 
not  make  sense,  or  express  anything,  and 
that,  thereforcj  this  section  does  not  make 
the  driving  of  "a  team  or  vehicle"  upon  such 
a  path  a  crime.  We  cannot  so  hold.  While 
the  section  is  not  very  well  worded,  it  means 
that  "any  person  who  wilfully  .  .  . 
drives  any  .  •  •  team  or  vehicle  except 
a  bicycle  .  •  •  upon  or  .  .  .  along 
a  bicycle  path  •  .  .  shall  be  guilty  of  a 
misdemeanor." 

2.  But  the  section  is  not  expressly  confined 
in  ite  operation  to  cases  of  public  bicycle 
paths,  or  bicycle  paths  constructed  in  public 
streets  or  highways,  and  bicycle  paths  con- 
structed on  private  g^unds  for  the  use  oi 
the  public,  or  to  any  of  them;  and  according 
to  the  strict  letter  of  the  statute  a  person 
would  be  liable  for  injuring,  destroying,  or 
driving  upon  a  private  bicycle  path  con- 
structM  by  himself  upon  his  own  land. 
Clearly,  the  legislature  never  intended  to 
give  the  section  so  broad  an  effect,  and  the 
act  must  be  cut  down  by  construction  so 
that  it  will  apply  only  to  cases  of  public  bicy- 
cle paths.  In  our  opinion,  it  is  the  duty  of 
the  court  so  to  cut  down  the  section  by  con- 
struction, and,  as  so  construed,  it  is  valid. 

3.  It  appears  by  the  evidence  in  this  case 
that  the  bicycle  path  here  in  question  was 
constructed  by  the  county  commissioners  of 
Hennepin  county  in  the  summer  of  1898,  ex- 
tends from  Lake  street,  in  Minneapolis,  west- 
ward towards  Lake  Minnetonka,  a  distance 
of  12  miles,  and  was  built  on  the  south  side 
of  the  traveled  roadway,  and  within  the 
boundaries  of  the  public  highway,  in  that 
county.  The  path  is  about  8  feet  wide,  is 
separated  from  the  ordinary  traveled  road- 
way by  a  shallow  ditch,  and  the  evidence 
shows  that  when  the  county  commissioners 
were  constructing  the  path  they  intended  it 
for  the  exclusive  use  of  bicydiste,  and  the 
manner  of  ite  construction  and  the  use  to 
which  it  has  been  put  tend  to  show  that  it 
was  intended  for  their  exclusive  use.  But 
appellant  contends  that  the  board  of  county 
commissioners  had  no  power  to  set  apart  a 
portion  of  the  public  highway  for  the  exclu- 
sive use  of  bicycliste.  whether  the  county 
commissioners  had  such  power  prior  to  the 
passage  of  said  chapter  43  we  will  not  con- 
sider. That  act  was  approved  March  6, 
1899,  and,  in  our  opinion,  S  1  by  implication 
ratified  the  act  of  the  county  commissioners 
in  setting  apart,  or  attempting  to  set  apart, 
a  portion  of  the  public  highway  for  the  ex- 
clusive use  of  bicycliste.  The  section  also  by 
implication  authorized  the  county  commis- 
sioners thereafter  to  set  apart  a  portion  of  a 
public  highway  for  such  exclusive  use. 

4.  But,  in  our  opinion,  the  indictment  is 
fatelly  defective  because  it  does  not  allege 
that  the  bicycle  path  was  constructed  in,  or 
is  a  part  of,  a  public  highway  situated  and 
being  in  Hennepin  comity.    It  is  not  alleged 
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that  the  bieyde  path  is  a  public  path,  and 
for  all  that  appears  by  the  indictment  the 
path  miffht  have  been  the  private  properly 
of  defendant,  and  a  part  of  his  own  land. 
Where  the  statute  does  not  sufficiently  define 
the  crime,  or  set  forth  all  the  elements  neces- 
sary to  constitute  the  offense  intended  to  be 
punished,  an  indictment  is  not  sufficient 
which  merely  follows  the  language  of  the 
statute.  State  v.  Howard,  66  Minn.  809,  34 
L.  R.  A.  178,  68  N.  W.  1096;  State  v.  Ah- 
riseh,  41  Minn.  41,  42  N.  W.  643. 

The  order  appealed  from  ie  reversed,  and 
the  case  remanded,  with  directions  to  the 
court  below  to  dismiss  the  action,  and  either 
submit  the  case  to  another  grand  jury,  or 
discharge  the  defendant,  as  that  court  shall 
deem  proper. 

Brows,  J.,  ooneurrinff: 

I  concur  in  the  result,  but  withhold  my  as- 
sent to  the  proposition  that  chapter  43,  Gen. 
Laws  1899,  is  a  valid  law,  and  to  the  propo- 
sition, in  effect,  that  the  law  should  be  "cut 
down  by  construction"  to  make  it  valid.  The 
law    confers  no  power  upon  the  board  of 


county  commissioners  to  locate  or  establish 
a  bicycle  path,  but  proceeds  on  the  theory 
that  sut^  a  path  is  already  known  and  has 
a  legal  existence,  and  I  object  to  judicially 
reading  into  the  body  of  the  law  a  provision 
giving  the  county  commissioners  such  au- 
thority. The  legislature  of  this  state  has 
never  seen  fit  to  provide  for  or  authorize 
the  location  of  bicycle  paths,  and,  in  my 
judgment,  until  such  authority  is  given  to 
the  proper  municipal  authorities,  or  until  ex- 
pressly provided  for  in  some  other  way,  such 
paths  can  have  no  legal  existence.  The  seri- 
ous objection  to  this  law  is  that  it  makes  it 
a  criminal  offense  for  a  person  to  trespass 
upon  that  which  is  not  known  to  the  law. 
What  is  a  bicycle  path?  And  when  may  it 
be  said  that  one  has  been  lawfully  established 
and  laid  out,  so  as  to  be  entitled  to  the  pro- 
tection of  this  law  7  What  officer  or  tribunal 
has  authority  to  act  in  that  behalf  7  The 
opinion  of  the  majority  members  of  thia 
court  confers  such  authority  upon  the  board 
of  county  commissioners,  but  the  law  itself 
does  not  so  read,  or  contain  a  suggestion  or- 
inference  of  the  kind. 


NEW  JERSEY  OOURT  OF  ERRORS  AND  APPEALS. 


Cornelini  GOYLE,  Plff.  in  Err., 

V, 

A.  A.  GRIFFING  IRON  COMPANY. 

•A  person  tvI&o  enterm  Into  tlte  entploy 
of  anotber  aflanmes  all  tl&e  rislu  and 

perils  asually  Incident  to  the  employment, 
and  included  in  such  risks  and  perils  are 
those  wbidi  it  Is  a  part  of  bis  duty  to  take 
knowledge  of  by  observation. 

(November  20,  1890.) 

ERROR  to  the  Supreme  Court  to  review  a 
judgment  in  favor  of  defendant  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  defendant's  negligence.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mesera.  Queen  ft  Tennant,  for  plaintiff 
in  error: 

Ihe  absence  of  the  bolt  was  not  an  obvious 
defect,  or  such  a  defect  that  plaintiff  could 
or  should  have  seen.  And  if  he  did  see  it, 
the  law  imposed  upon  him  no  duty  to  con- 

•Headnote  by  Gummbrb,  J. 


dude  what  its  absence  meant — ^what  results 
might  ensue  if  the  remaining  bolt  became 
loose. 

The  law  cannot  impose  upon  a  mere  labor- 
er the  mental  effort  to  figure  out  what  will 
happen  in  certain  contingencies.  The  serv- 
ant does  not  take  upon  himself  risks  incident 
to  the  use  of  unsafe  machinery  by  continuing 
to  use  it  without  objection,  after  knowledge 
of  its  defective  character  or  condition,  un- 
less he  also  understands,  or  by  the  exercise 
of  ordinary  observation  ought  to  understan<]^ 
the  risks  to  which  he  is  exposed  by  its  use. 

Bailey,  Master's  Liability  for  Injuries  to 
Servant,  chap.  0,  170,  ed.  1894,  and  cases 
there  cited;  Ruseell  v.  Minenapolie  d  8t,  L, 
R,  Co,  32  Minn.  230,  20  N.  W.  147 ;  Cook  v. 
8t,  Paul,  M.  d  M,  R.  Co.  34  Minn.  45,  24  N. 
W.  311;  Wuotilla  v.  Duluth  Lumber  Co.  37 
Minn.  153,  33  N.  W.  561. 

Whether  the  defendant  was  guilty  of  n^- 
ligence  in  not  exercising  reasonable  care  m 
supplying  safe  machinery  and  applianoes, 
and  in  keeping  them  in  safe  condition,  was 
a  question  for  the  jury,  depending  upon  the 
facts  in  the  case. 

Oomhen  v.  Belleville  Stone  Co.  50  N.  J. 
Ia  231,  36  Atl.  473,  and  cases  cited;  Western 


NOTS. — ^Tbe  duty  of  an  employee  to  "exercise 
proper  watchfulness"  in  order  to  see  tbat  ma- 
chinery does  not  become  defective  and  danger- 
ous for  want  of  repair  is  stated  by  the  ctmrt 
hi  the  above  case,  and  mlgbt  be  interpreted  to 
make  sometblni^  of  a  change  in  the  usual  doc- 
trine. But  it  may  be  doubted  if  the  court 
meant  to  go  beyond  the  ordinary  rule  wbicb 
holds  an  employee  liable  for  failure  to  guard 
against  riwka  wblch  are  obvious. 

Tbat  an  employee  was  presumed  to  know  tbe 
fact  that  wing  fences  at  cattle  guards  were  so 
47L.R.  A. 


near  tbe  track  as  to  be  dangerous  wben  hanging 
low  on  a  ladder  to  look  under  a  car  is  decided 
In  McKee  v.  Chicago,  R.  I.  ft  P.  R.  Co.  (Iowa) 
18  L.  R.  A.  817. 

As  to  tbe  duty  of  a  brakeman  who  has  ample 
opportunity  to  become  familiar  wltb  a  bridge 
over  tbe  track,  see  Williamson  v.  Newport 
News  &  M.  Valley  Co.  (W.  Va.)  12  L.  R.  A. 
297. 

For  some  cases  on  the  general  rule  as  to  the 
assumption  of  risks,  see  note  to  Foley  v.  Pette* 
Macb.  Works  (Mass.)  4  L.  B.  A  61. 
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V.  Teleg,  Co,  y.  McMullen,  68  N.  J.  L.  15&- 
159,  32  L.  R.  A.  351,  33  Atl.  384;  Foley  v. 
Jersey  City  Eleotrio  Light  Co,  64  N.  J.  L. 
411,  24  Atl.  487;  Newman  v.  Fowler,  37  N. 
J.  L.  89;  Demara  v.  Glenn  Ufa,  Co.  67  N.  H. 
^04,  40  Atl.  902. 

!  Whether  the  plaintiff  had  such  knowledge 
of  and  experience  in  the  machines  ag  would 
have  informed  him  of  Uie  danger  attending 
the  operation  of  pushing  back  the  old  badly 
worn  belt  with  a  stick  was  a  legitimate- ques- 
tion for  the  consideration  of  the  jury.  In 
case  of  a  reasonable  ground  for  difference  of 
opinion  upon  that  subject,  the  court  cannot 
usurp  the  province  of  the  jury,  or  decide  as 
a  matter  of  law  what  is  plainly  a  question  of 
fact 

Fitzgerald  ▼.  Conneotio^t  River  Paper  Co, 
165  Mass.  165,  29  N.  £.  464;  Makoney  v. 
Dore,  155  Mass.  513,  30  N.  E.  366;  Bridges 
y.  8t,  Louis  I,  M,  d  8,  R,  Co.  6  Mo.  App. 
389;  Kain  v.  Smith,  89  N.  Y.  375. 

The  plaintiff  had  a  right  to  believe  that 
the  defendant  had  provided  him  with  reason- 
ably safe  machinery. 

North  Deutscher  Lloyd  8.  8.  Co,  v.  Inge- 
bregsten,  57  N.  J.  L.  402,  31  Atl.  619;  Union 
P.  R.  Co.  V.  Daniels,  152  U:  S.  684,  38  L.  ed. 
597,  14  Sup.  Ct.  Rep.  756. 

Messrs,  VredenbnrKli  Sc  Garretson 
for  defendant  in  error. 

Oiuumere,  J.,  delivered  the  opinion  of 
the  court: 

t  This  action  is  brought  by  the  plaintiff, 
Ck>yle,  against  the  defendant  company,  for 
personal  injuries  received  by  him  while  at 
work  in  their  employ.  His  employment  be- 
gan in  September,  1895,  and  he  commenced 
operating  the  machine  at  which  he  was  hurt 
about  three  weeks  later.  His  injuries  were 
received  in  November,  1896.  His  work  upon 
the  machine  included  the  oiling,  twice  each 
week,  of  certain  pulleys,  which  communicat- 
ed power  to  it  by  means  of  belting  which  ran 
to  the  main  shafting  of  the  shop.  There 
were  three  pulleys  to  the  machine ;  the  outer 
ones  being  ^'loose,"  and  turning  on  the  axle, 
the  inner  one  being  "tight,"  and  fastened  to 
it.  The  axle,  running  through  the  three 
pulleys,  operated  machinery  at  its  left  end 
by  means  of  cog  wheels.  The  object  of  the 
loose  pulleys  was  to  provide  a  means  of 
throwing  the  belting  off  the  tight  pulley, 
thus  stopping  the  operation  of  the  machine. 
The  belting  ran  through  a  guide  in  front  of 
the  pulleys,  and  was  shifted  from  the  loose 
to  the  tight  pulley  (and  vice  versa)  by 
means  of  a  lever  which  ran  across  the  three 
pulleys.  The  guide  through  which  the  belt- 
ing ran  was  fastened  to  this  lever,  and  ex- 
tended down  over  the  pulleys  like  an  arm. 
The  pulleys  ran  at  a  speed  of  between  800 
and  900  revolutions  a  minute.  The  cogs 
which  started  the  machinery  to  the  left  of 
the  pulleys  were  about  3  inches  away  from 
the  nearest  pulley.  There  were  oil  tubes  on 
the  inside  of  the  loose  pulleys.  In  order  to 
oil  them,  the  operator  would  throw  the  belt- 
ing on  the  tight  pulley,  and  thus  start  the 
machinery.  The  loose  pulley  would  con- 
tinue to  revolve  for  some  time  by  its  ac- 
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quired  momentum,  which  was  stopped  by  tbm 
operator,  either  b^  pushing  a  stick  under- 
neath, or  by  holding  the  hand  against  the 
flat  part  of  the  pulley.  On  the  morning  of 
the  accident,  Coyle  stopped  the  loose  pulleys 
in  the  usual  manner,  and,  after  taking  out 
the  plugs  from  the  oil  tubes,  started  to  pour 
in  the  oil.  He  did  this  with  his  left  hand* 
While  he  was  putting  back  the  plugs  into  the 
tubes,  the  belting  was  suddenly  slufted  from 
the  tight  to  the  loose  pulley  which  he  wae 
oiling.  It  immediately  commenced  to  re- 
volve rapidly.  One  of  the  spokes  struck 
Coyle's  hand,  throwing  it  between  the  cogi 
immediately  to  the  left.  The  result  was 
that  he  lost  two  fingers  and  part  of  his  hand, 
the  use  of  which  was  entirely  destroyed. 

The  ground  upon  which  the  plaintiff  seeks 
to  impose  upon  his  employer  responsibility 
for  the  accident  from  which  he  is  suffering 
is  that,  with  the  machine  in  proper  order, 
the  belt  would  not  have  shifted  from  the 
tight  to  the  loose  pulley.  The  defect  in  the 
machine  is  said  to  have  been  caused  by  the 
absence  of  a  bolt  which  fastened  the  lever  to 
the  guide,  and  it  is  claimed,,  and  is  beyond 
question  true,  that  inspection  by  the  master 
would  have  led  to  U^e  discovery  of  the  defect. 
The  machine,  as  orif^nally  constructed,  had 
two  bolts  making  this  fastening.  The  natural 
result  of  the  absence  of  one  of  them,  as  was 
shown  by  the  testimony  produced  on  the  part 
of  the  plaintiff,  was  to  cause  the  guide  to 
work  loose  from  the  level,  thereby  making 
it  possible  for  the  belting  to  shift  from  one 
pulley  to  another,  although  not  thrown  over 
by  the  man  operating  the  machine.  After 
the  testimonjr  on  both  sides  was  in,  the  trial 
judge,  considering  that  the  testimony 
showed,  among  other  things,  that  the  defect 
in  the  machine  which  caused  plaintiff's  inju- 
ry was  an  obvious  one,  directed  a  verdict  in 
favor  of  the  defendant.  The  plaintiff  now 
seeks  to  set  aside  the  judgment  entered  upon 
that  verdict. 

That  the  insecure  fastening  of  the  lever  to 
the  guide,  due  to  the  absence  of  a  bolt,  was 
an  obvious  defect,  and  one  which  the  plain- 
tiff, by  exercising  a  reasonable  degree  of  cau- 
tion, would  have  discovered,  is  clearly  shown 
by  the  proofs  offered  by  him.  By  those 
proofs  it  appears  that  the  bolt  had  been  out 
for  nearly  nine  months  preceding  the  date 
of  the  accident.  The  plaintiff  himself  testi- 
fied that,  although  he  had  not  observed  the 
absence  of  the  bolt  before  he  was  injured,  he 
noticed  immediately  afterwards,  while 
standing  in  front  of  the  machine,  that  there 
was  but  one  bolt  in  the  guide,  and  that  there 
was  only  a  hole  where  the  other  one  should 
have  been.  It  cannot  be  doubted  that  a  de- 
fect so  easily  seen  would  have  been  discov- 
ered by  him  had  he  used  ordinary  care  in  ob- 
serving if  the  machine  fell  out  of  repair. 
Although  the  master  is  charged  with  the 
duty  to  his  servant  of  providing  reasonably 
safe  and  proper  machinery  and  appliances 
for  the  latter  to  work  upon,  and  of  using  due 
care  in  keeping  such  machinery  and  appli- 
ances in  repair,  and  of  making  inspection 
thereof  at  proper  intervals,  the  servant  who 
operates  a  machine  or  mechanical  appliance 
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is  on  his  part  also  chargeable  with  certain 
duties  with  relation  to  such  machinery  and 
appliances.  He  must  exercise  a  proper 
watchfulness  in  order  to  see  that,  m  the 
course  of  its  use,  it  does  not  become  defec- 
tiTe  for  want  of  repair,  and  so  more  danger- 
ous in  its  operation  than  it  would  otherwise 
be.  And,  if  the  repairs  needed  are  not  such 
as  should  be  made  by  him,  his  duty  requires 
him  to  report  the  condition  of  the  machine 
to  his  employer.  And  this  duty  becomes 
more  imperative  when  personal  danger  to 
himself  and  others  may  follow  from  the  con- 
tinued use  of  the  machine  while  out  of  re- 
pair. Bailey,  Master's  liability  for  Inju- 
ries to  Servant,  p.  169,  and  cases  cited.  As 
a  corrollary  to  this  rule,  it  follows  that, 
where  a  machine  becomes  defective  during 
uae,  and  consequently  more  dangerous  to 
operate,  and  such  defect  is  an  obvious  one, 
which  might  have  been  discovered  by  the 
servant  by  the  use  of  reasonable  diligence,  he 
is  presumed  to  have  taken  upon  himself  the 


risks  incident  to  its  further  use  while  out  of 
repair,  and,  if  injury  results  to  him  from 
such  use,  the  master  is  not  liable.  In  other 
words,  the  servant  assumes  all  the  risks  and 
perils  usually  incident  to  the  employment^ 
and  included  in  such  risks  and  perils  are 
those  which  it  is  a  part  of  his  duty  to  take 
knowledge  of  by  observation.  Foley  v.  Jer* 
8ey  City  Electric  Light  Co,  64  N.  J.  L.  411, 
24  Atl.  487 ;  Chandler  v.  Atlantic  Coast  Elec- 
tric R.  Co.  61  N.  J.  L.  328,  39  Atl.  674; 
Johnson  v.  Devol  Snuff  Co.  ^2  N.  J.  L.  417, 
41  Atl.  936.  The  testimony  in  the  case 
would  not  have  supported  any  other  verdict 
than  that  directed  oy  the  trial  judge,  and 
there  was,  consequently,  no  error  in  the  in- 
struction complained  of.  Aycrigg  v.  New 
York  d  E,  R.  Co.  30  N.  J.  L.  460;  Meyers  v. 
Birch,  69  N.  J.  L.  238,  36  Atl.  95;  McCor- 
mack  V.  Standard  Oil  Co,  60  N.  J.  L.  243,  87 
AtL  617. 

The    judgment    of    the    Supreme    Court 
should  ie  affirmed. 
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NORTHERN    PACIFIC    RAILWAY  COM- 

PANY,  Reept., 

V. 

W.  A.  McCLURE  et  al,,  Appts. 

^•••••••« X^«   A^« ••••••■■J 

•1.  Ob  October  1,  1892,  tl&e  Nortl&em 
Paclllo  Railroad  Companr  leased  a 
portion  of  its  rigrl&t  of  xwmy  to  the  de- 
fendants for  warehouse  purposes.  The  de- 
fendants covenanted  In  the  lease  that,  in 
addition  to  paying  a  nominal  rent,  they  would 
save  and  hold  the  lessor  harmless  from  losses 
arising  oot  of  the  destruction  of  property  on 
the  leased  premises  by  fires  set  by  the  lessor's 
englnesi  Said  lease  contained  a  stipulation 
that  all  of  its  covenants  and  conditions 
should  be  binding  upon  the  asslgna  of  both 
parties  to  it.  On  August  18, 1806,  the  North- 
em  Pacific  Railroad  Company  transferred  all 
of  its  property,  including  the  premises  de- 
mlaed  and  the  lease,  to  the  Northern  Pacific 
Railway  Company,  the  plaintiff  in  this  action. 
The  lessees  consented  to  such  transfer,  and 
attorned  to  the  plaintiff  as  their  landlord  un- 
der said  lease.  Held,  in  an  action  by  plaintiff 
to  recover  the  amount  of  a  loss  suffered  by  It 
as  a  result  of  a  fire  set  by  Its  engine,  that  the 
covenant  to  save  harmless  passed  to  plaintiff, 
and  it  is  accordingly  entitled  to  recover  there- 
on. 

9.  Sections  3T84U8T8T,  Rev.  Codes, 
TThiclft  declare  irliat  covenants  in 
wants  of  real  propertr  rnn  Trltlt  tbe 
land,  and  designate  a  number  of  such  cove- 
nants by  name,  construed ;  and  held,  that  said 
sections  do  not  confine  covenants  which  run 
with  the  land  to  those  specifically  named,  but 
that  such  covenants  as  by  reason  of  their 
character  are  within  the  meaning  of  said  sec- 
tions also  run  with  the  land. 

(November  14,  1899.) 

^Headnotes  by  Youxo,  J. 

NoTK. — As  to  covenant  in  lease  to  relieve  a 
railway   company   from   loss,  by   fire,   see   also 
King  V.   Southern  P.  Co.    (Cal.)    29  L.   R.   A. 
765. 
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APPEAL  by  defendants  from  a  Judgment 
of  the  District  Court  for  Cass  County  in 
favor  of  plaintiff  in  an  action  brought  to 
enforce  a  covenant  in  a  lease  to  indemnify 
plaintiff  from  liability  for  fire  set  out  upon 
its  right  of  way.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Newman,  Spalding,  ft  Stam- 
bausli,  for  appellants : 

The  covenant  does  not  run  with  the  land. 

Rev.  Codes,  S§  3784-3787 ;  Taylor,  Land.  & 
T.  9  260;  1  Washb.  Real  Prop,  i  4,  subd.  10, 
11;  Norman  v.  Wells,  17  Wend.  145;  Morse 
V.  Gamer,  1  Strobh.  L.  514,  47  Am.  Dec.  565; 
Countryman  v.  Deck,  13  Abb.  N.  C.  114,  note; 
Carpenter  v.  Providence  Wctshington  Ins,  Co. 
16  Pet.  503,  10  L.  ed.  1048;  Columbia  Ins. 
Co.  V.  Latorence,  10  Pet.  507,  9  L.  ed.  512. 

The  provision  is  a  contract  of  insurance. 

Rev.  Code,  §  4441. 

A  provision  in  a  contract  for  insurance  or 
indemnity  does  not  run  with  the  land,  but 
is  a  strictly  personal  covenant. 

Dunlop  V.  Avery,  89  N.  Y.  599;  Reid  v. 
McCrum,  91  N.  Y.  412 ;  Haraha  v.  Reid,  45 
N.  Y.  419;  Scott  v.  McMillan,  76  N.  Y.  141; 
Cromwell  v.  Brooklyn  F.  Ins,  Co.  44  N.  Y. 
47,  4  Am.  Rep.  641 ;  Hastings  v.  Westchester 
F,  Ins,  Co,  73  N.  Y.  152. 

Messrs,  Ball,  Watson,  Sc  Maelay,  for 
respondent : 

All  the  covenants  and  agreements  which 
were  wrapped  up  and  involved  in  the  use  of 
the  premises  and  the  purposes  for  which  they 
were  leased,  and  which  were  part  of  the  con- 
sideration upon  which  the  lease  was  based, 
became  operative  in  favor  of  the  plaintiff 
railway  company  upon  attornment  to  it  by 
the  lessees. 

Cornish  v.  Searell,  8  Bam.  ft  C.  471;  Doe 
ex  dem.  Wright  v.  Smith,  8  Ad.  ft  £1.  255; 
Austin  V.  Aheame,  61  N.  Y.  6. 

Upon  the  reorganization  of  a  corporation, 
the   new   corporation   may   succeed   to   the 
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rights  of  its  predecessor ;  in  such  case  an  as- 
signment is  a  matter  of  form,  and  not  of 
substance. 

Vew  York  Bctnk  Note  Co.  v.  Hamilton 
Bank  Note  Engraving  d  Print,  Co.  28  App. 
Div.  411,  50  N.  y.  Supp.  1093. 

Under  the  statute,  covenants  such  as  the 
one  in  question  are  held  to  run  with  the  land. 

Winterfield  y.  Stau88,  24  Wis.  394;  State, 
Roberta,  Prosecutor,  v.  McPherson,  62  N.  J. 
L.  165,  40  Atl.  630;  State,  Wateon,  Prosecu- 
trix, V.  Idler,  54  N.  J.  L.  467,  24  Atl.  664; 
Barnes  v.  Northern  Trust  Co.  169  111.  112,  48 
N.  E.  31. 

Youns,  J.,  delivered  the  opinion  of  the 
court: 

In  this  case  a  demurrer  to  the  complaint 
was  interposed  by  defendants'  counsel  upon 
the  ground  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
demurrer  was  overruled  by  the  trial  court, 
and,  defendants  having  elected  to  stand  upon 
their  demurrer,  judgment  was  ordered  and 
entered  for  the  plaintiff  for  the  relief  de- 
manded. The  defendail|8  appeal  from  the 
judgment,  and  submit  for  review  the  correct- 
ness of  the  court's  order  overruling  the  de- 
murrer, and  that  question  only.  If  that  rul- 
ing is  sustained,  the  judgment  must  be  af- 
firmed. If  not,  it  will  be  reversed.  By  in- 
terposing the  demurrer,  the  defendants  ad- 
mit the  truth  of  all  facts  alleged  in  the  com- 
plaint which  are  well  pleaded,  but  challenge 
their  sufficiency  in  law  to  create  a  cause  of 
action  against  them  in  favor  of  the  plain- 
tiff. The  material  facts  so  admitted  by  the 
demurrer  are  concisely  stated  in  the  brief  of 
respondent's  counsel,  from  which  we  will 
quote.  They  are  these:  "On  October  1, 
1892,  the  defendants  leased  from  the  North- 
ern Pacific  Railroad  Company  part  of  its 
right  of  way  at  Richardton,  North  Dakota, 
adjacent  to  its  tracks,  for  a  term  of  five 
years.  Such  leasing  was  for  the  benefit  and 
advantage  of  both  parties,  through  the  facili- 
ties furnished  to  defendants  for  carrying  on 
their  business  of  storing  and  shipping  mer- 
chandise; and  to  the  railroad  company,  by 
reason  of  the  increased  traffic  acquired  there- 
by for  its  road.  Said  lease  was  given  in  con- 
sideration of  a  nominal  rent,  and  in  further 
consideration  of  the  covenant,  among  others, 
on  the  part  of  the  lessees,  that  they  would  and 
did  assume  all  risks  of  loss  or  damage  to  any 
property  upon  the  leased  premises,  and  that 
they  would  save  harmless  the  lessor  from  all 
damages  or  claims  for  losses  or  injury  suf- 
fered to  said  property,  by  whomsoever 
claimed.  Afterwards,  and  during  the  con- 
tinuance of  the  lease,  said  Northern  Pacific 
Railroad  Company  was  reorganized  under 
the  name  of  the  plaintiff,  Northern  Pacific 
Railway  Company;  and  all  the  property  of 
the  railroad  company,  including  the  land  and 
lease  in  question,  was  on  the  18th  day  of  Au- 
gust, 1890,  conveyed  and  transferred  to  the 
Northern  Pacific  Railway  Company.  There- 
upon said  plaintiff  railway  company  operated 
said  line  of  railroad,  and  the  control  and 
management  of  said  road  thereafter  was  in 
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the  same  hands,  substantially,  as  before  the 
reorganization;  and  the  personnel  of  the 
operating  and  engineering  departments,  and 
the  method  of  its  operation  and  management, 
were  thereafter  substantially  the  same  as 
they  had  been  while  the  road  was  operated 
under  the  name  of  the  Northern  Pacific  Rail- 
road Company.  The  lessees  consented  to  the 
transfer  and  conveyance  from  the  railroad 
company  to  the  railway  company,  and  at- 
torned to  the  plaintiff  railway  company  as 
their  landlord;  and  after  such  transfer  they 
accepted  and  retained  all  the  rights,  benefits, 
and  privileges  conferred  upon  them  by  the 
lease,  as  lessees  thereimder;  and  the  lease 
was,  by  its  express  terms,  binding  upon  the 
railway  company,  as  the  successor  and  as- 
sign of  the  railroad  company.  .  .  .  The 
lessees  permitted  the  McCormick  Harvesting 
Machine  Company  to  store  their  property 
upon  the  leased  premises,  and  on  April  2G, 
1897,  during  the  continuance  of  the  lease,  such 
property  was  accidentally  destroyed  by  fire. 
The  machine  company  sued  the  plaintiff  to 
recover  damages  for  the  destruction  of  said 
property,  and  the  plaintiff  duly  notified  and 
requested  the  defendant  lessees  to  defend  the 
action,  but  they  failed  to  do  so.  The  plain- 
tiff thereupon  defended  the  action,  and  did 
all  in  its  power  to  protect  its  own  rights  and 
those  of  the  defendants;  but  judgment  waa 
duly  recovered  against  it,  and  paid  by  it  to 
the  machine  company." 

This  action  is  brought,  upon  the  indemni- 
ty covenant  in  the  lease  from  the  Northern 
Pacific  Railroad  Company  to  the  defendants, 
to  recover  the  amount  disbursed  by  plaintiff 
in  paying  the  judgment  referred  to;  also, 
the  costs  incurred  in  defending  the  action 
wherein  the  judgment  was  rendered.  In  the 
lease  in  question  the  Northern  Pacific  Rail- 
road Company  is  named  as  the  first  party, 
and  the  defendants  as  second  parties.  The 
portion  of  said  lease  upon  which  plaintiff  re- 
lies is  in  the  following  language:  "The  said 
parties  of  the  second  part  shall,  and  do  here- 
by, assume  all  risks  of  loss,  damage,  or  de- 
struction of  any  property,  building  or  con- 
tents, coal,  lumber,  or  material,  that  may  be 
upon,  or  in  proximity  to,  the  grounds  in- 
cluded in  this  lease,  by  the  parties  of  the  sec- 
ond part  or  by  any  other  party,  occasioned  by 
fire  or  sparks  from  locomotive  engines,  or 
other  cause,  or  by  neglect,  carelessness,  or 
misconduct  of  any  person  in  the  employment 
or  service  of  the  said  party  of  the  first  part ; 
it  being  the  intent  hereof  that  the  said  par- 
ties of  the  second  part  shall  and  do  release, 
forever  discharge,  save  and  hold  harmless, 
the  said  party  of  the  first  part  from  all  dam- 
ages and  claims  for  losses  or  injury  suffered 
or  sustained,  or  that  may  be  suffered  or  sus- 
tained, to  said  property,  or  to  any  other 
property  on  or  near  said  demised  premises." 
No  question  is  raised  as  to  the  validity  of 
the  contract  of  lease  as  a  whole,  or  as  to  the 
foregoing  covenant.  On  the  contrary,  coun- 
sel for  defendants  expressly  concede  in  their 
brief  that  the  agreement  of  defendants  to 
save  and  hold  the  lessor  harmless  is  a  bind- 
'  ing  agreement,  and  that  the  lessor  might  have 
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■ucceflsfully  maintained  an  action  against 
tiiem  for  recovery  thereon  for  a  breach  of 
the  same.  But  it  is  contended  that  this 
ooTenant  did  not  pass  to  the  plaintiff,  as  the 
assign  and  grantes  of  the  lessor,  and  that  it 
cannot,  therefore,  recover  thereon.  Defend- 
ants' whole  contention  is  based  upon  the  last 
proposition.  Did  the  covenant  to  save  the 
lessor  harmless  against  claims  for  damages 
for  losses  of  property  upon  the  demised 
premises  pass  to  the  new  corporation,  the 
Northern  Pacific  Railway  Company,  the 
plaintiff  in  this  action  ?  If  this  covenant  of 
the  lessees  did  pass  to  the  plaintiff  by  the 
transfer  of  the  lease  to  it  by  the  lessor,  or  by 
t&e  grant  to  it  of  the  right  of  way  which  is 
the  subject  of  the  lease,  &en  it  is  patent  tiiat 
plaintiff  has  stated  a  cause  of  action  entit- 
ling it  to  the  relief  demanded ;  for  it  is  suffi- 
ciently alleged  that  it  has  suffered  such  a 
loss  as  entitles  it  to  a  recovery  under  the 
covenant  referred  to.  The  loss  by  fire  oc- 
curred about  eight  months  after  the  transfer 
of  the  land  and  lease  by  the  old  corporation 
to  the  plaintiff. 

At  early  common  law  a  lease  was  consid- 
ered like  any  other  agreement  or  chose  in  ac- 
tion, and  was  not  assignable  so  as  to  give 
the  assignee  an  action  against  the  tenant. 
Later  the  injustice  which  this  rule  caused 
was  partially  corrected  by  the  enactment  of 
32  Hen.  VIII.  chap.  34,  S  1,  declaring  that 
the  assignee  of  the  reversion  should  become 
invested  vri  th  the  rents.  It  was  thereafter 
held  that  the  assignment  of  the  reversion  cre- 
ated a  privity  of  estate  between  the  assignee 
and  the  tenant;  also^  that  a  subsequent  at- 
tornment of  the  tenant  to  the  assignee  cre- 
ated a  privity  of  contract  between  the  tenant 
and  the  assignee,  which  authorized  the  latter 
to  sue  for  rent  in  his  own  name.  Fisher  v. 
Veering,  60  111.  114;  Barnes  v.  Northern 
Trust  Co.  169  lU.  112,  48  N.  E.  31.  In  this 
state  some  of  the  uncertainty  as  to  the  rights 
and  remedies  of  grantees  and  devisees  of  a 
lessor  against  tenants  of  the  latter  is  re- 
moved by  direct  legislation.  Section  3366, 
Rev.  Codes,  provides  that  "a  person  to  whom 
any  real  property  is  transferred  or  devised 
upon  which  rent  has  been  reserved,  or  to 
whom  any  such  rent  is  transferred,  is  enti- 
tled to  the  same  remedies  for  recovery  of 
rent,  for  nonperformance  of  any  of  the  terms 
of  the  lease,  or  for  any  waste  or  cause  of  for- 
feiture as  his  grantor  or  devisor  might  have 
had."  It  is  also  provided  in  §  3367,  Id.,  that 
the  lessor  has  the  same  remedies  against  the 
assignee  of  the  lessee  for  the  breach  of  an 
agreement  in  the  lease  as  he  has  against  the 
immediate  lessee;  also,  that  the  lessee  has 
the  same  remedies  against  the  assignee  of  the 
lessor  which  he  may  have  had  against  the 
lessor  himself,  except  upon  covenants  against 
encumbrances,  or  relating  to  the  title  or  pos- 
session of  the  premises.  Section  3543  also 
provides  that  "grants  of  rents  or  of  rever- 
sions or  of  remainders  are  good  and  effectual 
without  attornments  of  tenants,  but  no  ten- 
ant who  before  notice  of  the  grant  shall  have 
paid  rent  to  the  grantor  must  suffer  any 
damage  thereby."  Most  of  the  states  now 
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have  similar  statutes.  The  supreme  court  of 
Wisconsin,  in  construing  their  statute  ( which 
is  substantially  like  §§  3366  and  3367,  su- 
pra, and  wholly  so,  in  effect,  when  the  two 
sections  are  construed  together)  in  Winter- 
field  V.  Stauss,  24  Wis.  394,  said:  "The  ef- 
fect of  this  statute  is  to  cause  the  covenants 
entered  into  on  the  part  of  the  lessee,  or  the 
conditions  under  which  he  holds,  to  run  with 
the  land;  and  to  pass  by  conveyance  or  as- 
signment to  the  assignee  of  the  lessor,  or  of 
the  reversion,  so  that  such  assignee  may  at 
once,  and  without  attornment  by  the  lessee, 
take  advantage  of  any  covenant  or  condition 
contained  in  the  lease,  the  same  as  the  lessor 
himself  might  have  done.  The  consent  of  the 
lessee,  or  what  was  called  'attorning,'  is  no 
longer  required,  as  at  the  conunon  Taw,  for 
this  purpose;  but  the  assignee  succeeds  im- 
mediately to  all  the  rights  and  remedies 
which  the  lessor  had,  or  might  have  had  if 
no  assignment  had  been  made.  In  other 
words,  tne  assignee  becomes  himself  the  land- 
lord, standing  in  the  place  of  the  lessor,  and 
enjoying  all  his  rights  and  privileges  under 
and  by  virtue  of  the  lease.  .  .  .  The  as- 
signee here  has  all  the  rights  and  remedies 
of  the  lessor.  He  becomes  the  lessor  by  vir- 
tue of  the  assignment,  and  stands  in  the  re- 
lation of  landlord  to  the  tenant  in  posses- 
sion under  the  lease."  We  think  the  inter- 
pretation of  the  Wisconsin  court,  with  the 
exception  hereafter  noted,  is  entirely  sound, 
and  evidently  conforms  to  the  legislative  in- 
tention in  enacting  the  remedial  statutes, 
which  was  to  place  the  assignees  of  both  les- 
sors and  lessees  in  the  same  position  relative 
to  the  lease  which  their  assignors  had,  and 
to  give  to  them  the  same  rights  and  the  same 
remedies. 

Counsel  for  defendants  contend,  however, 
that  plaintiff  cannot  recover  upon  the  cove- 
nant m  question,  because  there  is  no  privity 
of  estate  or  contract  between  it  and  the  de- 
fendants. That  privity  both  of  contract  and 
estate  existed  by  virtue  of  the  transfer  of 
the  lease  and  grant  of  the  premises  to  the 
plaintiff  by  the  lessor  is  shown  by  the  case  of 
Fisher  v.  Deering,  60  111.  114;  also  Winter- 
field  V.  Stauss,  24  Wis.  394;  also  by  the 
weight  of  authority.  Hunt  v.  Thompson,  2 
Allen,  341;  Pfaff  v.  Oolden,  126  Mass.  402; 
Kendall  v.  Garland,  5  Cush.  74;  8oott  v. 
hunt,  7  Pet.  596,  8  L.  ed.  797;  Aheroromhie 
V.  Redpath,  1  Iowa,  111;  Oroshy  v.  Loop,  13 
111.  625 ;  Diiffon  v.  NicooUs,  39  111.  372,  89  Am. 
Dec.  312;  Dixon  v.  Buell,  21  111.  203;  Hat- 
field V.  LooktDOod,  18  Iowa,  296 ;  Page  v.  Es- 
ty,  54  Me.  319;  Moffatt  v.  timith,  4  N.  Y. 
126;  Glover  v.  Wilson,  2  Barb.  264;  Port  v. 
Jackson,  17  Johns.  239;  Morris  v.  Niles,  12 
Abb.  Pr.  103;  Bonetti  v.  Treat,  91  Cal.  223, 
14  L.  R.  A.  151,  27  Pac.  612;  Btate,  Watson, 
Proseoutriw,  v.  Idler,  64  N.  J.  L.  467,  24  Atl. 
564. 

Counsel  has  called  our  attention  to  sec- 
tions 3784-3787,  Rev.  Codes,  in  support  of 
their  contention  that  the  covenant  to  indem- 
nify did  not  pass  to  plaintiff.  They  are  as 
follows : 

"Sec.  3784.  Certain  covenants  contained  in 
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grants  of  estates  in  real  property  are  appur- 
tenant to  such  estates  and  pass  with  them  so 
as  to  bind  the  assigns  of  the  covenantor  and 
to  Test  in  the  assigns  of  the  covenantee  in 
the  same  manner  as  if  they  had  personally 
entered  into  them.  Such  covenants  are  said 
to  run  with  the  land. 

"Sec.  3785.  The  only  covenants  which  run 
with  the  land  are  those  specified  in  this  arti- 
cle and  those  which  are  incidental  thereto. 

''Sec  3786.  Every  covenant  contained  in  a 
grant  of  an  estate  in  real  property  which  is 
made  for  the  direct  benefit  of  tne  property  or 
some  part  of  it  then  in  existence  runs  with 
the  land. 

"Sec.  3787.  The  last  section  includes  cove- 
nants of  warranty,  for  quiet  enjoyment  or 
for  further  assurance  on  the  part  of  the 
grantor,  and  covenants  for  the  payment  of 
rent,  or  of  taxes  or  assessments  upon  the 
land  on  the  part  of  the  grantee." 

We  do  not  think  these  sections  aid  coun- 
sel's contention,  for  an  examination  of  them 
makes  it  obvious  that  the  legislature  did  not 
undertake  to  enumerate  by  name  all  of  the 
particular  covenants  which  run  with  the 
land,  and  pass  to  assigns  and  grantees. 
These  sections,  taken  together,  have  a  two- 
fold purpose:  They  declare  the  effect  of 
covenants  which  run  with  the  land  to  be  as 
binding  upon  the  assigns  of  the  covenantor 
and  covenantee  as  if  they  had  been  personal- 
ly made  by  them.  In  addition,  they  declare 
the  test  as  to  what  constitutes  a  covenant 
which  runs  with  the  land,  by  the  aid  of  which 
courts  must  determine  in  each  particular 
case  whether  a  covenant  in  question  comes 
within  the  statute.  At  common  law  the 
principle  which  determined  wheUier  a  cove- 
nant run  with  the  land  required  that  it  be, 
in  a  sense,  inherent  in  the  estate  demised,  or 
connected  with  it,  or  that  it  touched  the  land 
or  its  value,  or  the  value  of  the  reversion  or 
of  the  term,  or  went  to  fix  the  amount  of  the 
rent.  See  Norman  v.  WelU,  17  Wend.  136; 
Allen  V.  Culver,  3  Denio,  284;  Dolph  v. 
Whitet  12  N.  Y.  296.  Certainly  our  stetute 
does  not  restrict  us  to  narrower  limits,  for 
its  express  language  extends  to  covenants 
"appurtenant  to  such  estates,"  covenants 
"for  the  direct  benefit  of  the  property  or 
some  part  of  it  then  in  existence,"  and  those 
which  "are  incidental  thereto."  The  conclu- 
sion cannot  be  drawn  that  because  §  3787 
enumerates  five  of  the  most  common  cove- 
nants, namely,  of  warranty,  for  quiet  enjoy- 
ment, for  further  assurance,  for  payment  of 
rent,  and  for  payment  of  taxes  and  assess- 
ments, as  running  with  the  land,  that  all 
others  are  excluded.  The  language  of  the 
section  itself  forbids  such  a  construction,  for 
it  shows  that  these  particular  covenants  are 
merely  included  among  those  not  mentioned. 
Further,  it  is  not  conceivable  that  the  legis- 
lature intended  to  limit  such  covenants  to 
those  mentioned,  and  exclude  the  great  num- 
ber which  have  for  generations  been  held  as 
covenants  running  with  the  land,  and  as 
binding  assigns.  Among  those,  we  name  but 
a  few:  Covenants  to  repair.  Shelby  v. 
Heame,  6  Yerg.  612;  AUen  v.  Culver,  3  De- 
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nio,  284.  To  pay  for  improvements.  Eoke 
V.  Fetzer,  65  Wis.  55,  26  N.  W.  266.  Not  to 
erect  and  operate  a  rival  mill.  Norman  v. 
Wella,  17  Wend.  136.  To  leave  in  repair. 
Demarest  v.  WiUardt  8  Cow.  206;  Myers  v. 
Bums,  33  Barb.  401.  To  maintaining  exist- 
ing fences.  Hartung  v.  Witte,  69  Wis.  285, 
18  N.  W.  175;  Kellogg  v.  Robinson,  d  Vt. 
276,  27  Am.  Dec.  560.  For  right  of  ingress 
and  egress  to  and  from  a  building.  Bush  v. 
CaHs,  1  Show.  389.  Not  to  assign  or  under- 
let WiUiatns  v.  Earle,  9  Best  ft  S.  740.  Not 
to  erect  a  building  in  front  of  the  demised 
premises.  Watertown  v.  Ootoen,  4  Paige, 
510,  27  Am.  Dec.  80.  Not  to  plow  or  culti- 
vate in  a  certain  manner.  Cockson  v.  Cock, 
Cro.  Jac.  125.  To  use  land  in  a  husbandlike 
manner,  and  leave  it  in  like  condition.  WaU 
son  V.  Walsh,  1  Esp.  N.  P.  *295.  To  manure 

land  each  year.    v.  Davis,  M.  S.  M.  T., 

42  Qeo.  III.  To  leave  land  with  certain  crops 

?lanted.  Hooper  v.  Clark,  8  Best  ft  S.  150. 
o  reside  on  the  premises  during  the  term. 
Tatem  v.  Chaplin,  2  H.  Bl.  133.  Not  to  car- 
ry on  particular  trades  on  the  premises. 
Barron  v.  Richard,  3  Edw.  Ch.  96.  To  erect 
only  buildings  of  a  certain  kind,  and  use 
them  only  for  a  specified  purpose.  St,  Af»- 
drev^  Lutheran  Church's  •  Appeal,  67  Pa. 
512.  To  erect  buildings  on  the  premises. 
Fisher  v.  Lewis,  1  Clark  (Pa.)  422.  To  erect 
and  maintain  an  adjoining  fence.  Branson 
V.  Coffin,  108  Mass.  175,  11  Am.  Rep.  335. 
To  insure  buildings  when  the  money  is  to  be 
used  to  rebuild.  Thomas  v.  Von  Kapff,  6 
Gill  ft  J.  372.  The  cases;  it  will  be  seen,  are 
as  various  as  the  particular  covenants  upon 
which  they  are  based.  Likewise  in  the  fu- 
ture each  particular  case  must  be  determined 
by  itself,  by  the  application  of  the  principle 
declared  by  common  law  or  by  statutes, 
where  tiiey  exist 

Our  conclusion  is  that  the  covenant  in 
question  in  the  case  at  bar  passed  to  the 
plaintiff,  and  invested  him  with  the  same 
rights  thereunder  which  the  old  corporation 
had.  In  reaching  this  conclusion,  we  are  not 
controlled  by  the  fact  simply  that  it  is  a 
covenant  contained  in  a  lease,  for,  in  our 
opinion,  that  is  not  enough;  and  in  this  re- 
spect we  think  the  language  of  the  Wisconsin 
court  in  Winterfield  v.  Stauss,  24  Wis.  394, 
is  too  broad,  if  it  was  intended  to  mean  that 
all  covenants  of  the  lessee  with  the  lessor 
passed  to  the  assigns  of  the  latter,  regardless 
of  the  nature  of  the  covenants.  For  it  must 
be  conceded  that  covenants  and  stipulations 
may  be,  and  often  are,  inserted,  which  are 
wholly  foreign  to  the  subject-matter  of  the 
lease,  and,  while  they  are  binding  between 
the  immediate  parties  thereto,  are  so  discon- 
nected with  the  estate  that  they  do  not  pass 
by  assignment,  but  remain  as  covenants  be- 
tween the  original  parties.  But  the  cove- 
nant here  involved  is  not  of  that  nature.  We 
think  it  is  a  covenant  directly  connected 
with  the  estate,  and  within  the  meaning  of 
our  statutes.  While  it  is  probably  true  that 
it  is  not  an  agreement  to  pay  "rent,"  as  that 
word  is  commonly  understood,  yet  it  has  to 
do  with  determining  the  compensation  which 
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tlie  lessor  Is  to  receive  for  the  use  of  the 
premises.  It  is  perfectly  apparent  that  the 
agreement  to  pay  $10  per  year  as  rent  was 
merely  a  nominal  sum,  and  that  the  real  con- 
sideration for  the  use  of  the  lands  was  this 
particular  agreement  that  the  lessor  should 
not  suffer  loss  from  damage  suits  brought  to 
recover  for  the  destruction  of  property  upon 
the  premises  so  leased  to  the  defendants.  If 
counsel's  contentioxi  were  true,  that  this 
covenant  did  not  pass,  then  the  only  obliga- 
tion the  defendants  would  owe  the  plaintiff 
for  the  use  of  the  property  is  the  payment  of 
the  nominal  rent  of  $10  per  year,  and  that 
would  be  the  extent  of  their  liability;  for  it 
is  clear  that  they  can  incur  no  liability  to  the 
old  corporation,  in  fact  or  in  law.  For,  by 
reason  of  tiie  sale  of  all  of  its  property  to  the 
plaintiff,  it  cannot  be  the  moving  agent  in 
negligently  setting  fire  to  property  on  the 
premises  from  which  alone  the  liability 
would  arise.  Further,  none  of  the  covenants 
of  the  lease  have  been  binding  upon  the  les- 
sor since  August  18,  1896;  for  on  that  day 
sll  of  its  rights  were  transferred  to  the 
plaintiff,  and  the  defendants  attorned  to  it 
as  their  landlord  under  the  lease  in  question. 
The  1^^  effect  of  these  acts  was  a  surrender 
of  all  of  ^e  rights  which  the  lessor  had  in 
the  lease  teethe  plaintiff  which  were  con- 
nected with  the  estate,  and  an  assumption  of 
all  of  the  obligations  therein  by  the  lessee  as 
thereafter  binding  upon  him  in  favor  of  his 
new  landlord,  l^foreover,  this  was  in  accord- 
ance with  the  intention  of  the  original  par- 
ties, and  their  express  agreement  in  the  lease, 
contained  in  the  following  language:  "It  is 
further  mutually  covenanted  and  agreed  by 
and  between  the  said  parties  hereto  that  the 
covenants,  agreements,  and  conditions  here- 
in contained  shall  be  binding  upon  the  execu- 
tors, administrators,  and  assigns  of  the  said 
parties  of  the  second  part,  and  the  success- 
ors and  assigns  of  the  said  party  of  the  first 
part."  The  covenants  and  conditions  which 
are  thus  expressly  agreed  to  be  binding  upon 


the  assigns  of  the  lessor  must  be  considered 
as  binding  upon  the  lessee,  also,  in  order  to 
effect  mutuality;  and  such,  without  doubt, 
was  the  intention  of  the  parties  in  making 
the  stipulation.  It  would  also  seem  that  the 
covenant  in  question  was  one  which  directly 
affected  the  value  of  the  property.  It  cer- 
tainly would  during  the  five  vears  in  which 
the  lease  run.  For,  without  this  covenant  to 
save  the  lessor  harmless,  the  lease  of  the 
property  would,  as  this  case  shows,  have  been 
productive  of  loss,  instead  of  profit,  to  the 
lessor  or  its  assigns.  So,  too,  the  agreement 
to  indemnify  the  lessor  was  one  of  the  condi- 
tions, and  the  most  important  one,  under 
which  the  defendants  held  the  property,  and 
was  extremely  valuable  to  the  assignee  of  the 
lessor,  and  one  which,  as  we  have  seen,  was 
valueless  to  the  lessor  after  its  assignment  of 
the  lease,  both  in  fact  and  by  reason  of  its 
surrender.  Covenants  to  indemnity  and 
hold  harmless,  like  that  we  have  been  consid- 
ering, are  not  entirely  new  to  the  courts. 
They  have  been  held  to  be  legitimate  provi- 
sions, and  have  been  upheld  as  not  ainiinst 
public  policy.  Hartford  F,  Int,  Co.  v.  Uhica- 
go,  M.  d  8t,  P.  R,  Co.  36  U.  S.  App.  162,  70 
Fed.  Rep.  201,  17  C.  C.  A.  62,  30  L.  R.  A,  193. 
But  we  nave  not  been  able  to  find  an  adjudi- 
cation upon  the  question  whether  this  par- 
ticular kind  of  a  covenant  runs  with  the 
land,  and  passes  to  the  assigns  of  the  lessor. 
Our  conclusion,  however,  is,  for  the  reasons 
stated,  that  this  covenant  passed  to  the 
plaintiff,  and  invested  it  with  the  same 
rights  of  protection  against  losses  by  it,  and 
to  the  same  extent  and  in  the  same  manner 
as  the  lessor  might  have  asserted  had  there 
been  no  assignment  of  the  lease.  The  de* 
murrer  was  properly  overruled. 
Judgment  aiflrmed. 

All  concur. 

Rehearing  denied. 
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1.  Tlie  posseaalon  irttlitn  the  utrnte,  for 
the  pnrpose  of  sale,  of  trout  lawfully 
cansrht  in  another  state,  is  subject  to  Laws 
1899,  p.  199,  making  It  unlawful  to  sell, 
offer  for  sale,  or  have  in  possession  for  sale 
sny  species  of  trout  at  any  time,  without  re- 
serving any  open  seasoa  or  making  any  sav- 
ing clanse  under  which  trout  may  be  sold. 


S.  The  presmnptloii  of  Innoeenee  Is 
not  avfllclciit  to  raise  an  inference  In  the 
appellate  court  that  a  sale  was  of  the  original 
package  so  as  to  warrant  that  covrt  In  con- 
sidering the  claim  that  one  cdhvlcted  of 
Illegal  sales  was  immune  from  prosecution  un- 
der the  state  law  because  the  sale  was  of  an 
original  package  brought  from  another  state, 
where  that  question  was  not  raised  below  and 
the  record  shows  only  that  the  property  was 
shipped  from  the  other  state  without  showing 
that  it  was  in  the  origlual  package. 

8.  The  Tvholeaomcncas  of  trout  as  food 
does  not  make  a  atatnte  prohlbltinsr 
them  to  be  sold  or  kept  in  possession  for 


Nom. — For  game  laws  as  affecting  Interstate 
commerce*  see  State  v.  Geer  (Conn.)  13  L.  R.  A. 
804,  and  note.  This  case  was  affirmed  by  the 
Sapreme  Court  of  the  United  States  In  161  U. 
&  519,  40  L.  ed.  793.  See  also  State  ▼.  Swett 
(Me.)  29  L.  R.  A.  714;  and  People  ▼.  O'Nell 
(Mich.)  33  L.  R.  A.  696. 

For  possession  during  close  season  of  game 
47L.R.  A. 


killed  in  another  state,  see  Dlckhaut  ▼.  Stats 
(Md.)  36  L.  R.  A.  765. 

For  possession  during  close  season  of  fish 
lawfuly  caught,  see  State  y.  McGuire  (Or.)  21 
L.  R.  A.  478. 

For  unconstitutionality  of  statute  prohibiting 
export  of  fish  from  state,  see  Territory  y.  Byans 
(Idaho)  7  L.  R.  A.  288. 
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the  purpose  of  sale  operate  to  deprlye  the 
o<wner  oi  property  without  due  procees  of  law, 
where  the  statute  permlta  him  to  have  them 
In  possession  for  the  purpose  of  eating  them 
or  giving  them  away. 

4.  The  sale  of  a  eommodttr  mar  be 
■vbject  to  the  exercise  of  the  police 
poorer,  though  Its  use  would  not  necessarily 
subvert  the  morals.  Impair  the  health,  or  dis- 
turb the  peace  of  society. 

(October  23,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Multnomah  Coun- 
ty convicting  him  of  unlawfully  selling 
trout  contrary  to  the  provisiona  of  the  stat- 
ute.   Affirmed, 

Statement  by  Moore,  J. : 

The  defendant,  L.  Schuman,  was  charged 
in  the  justice's  court  of  Portland  district 
with  unlawfully  haying  in  his  posseeaion  for 
sale,  offering  for  sale,  and  selling,  seven 
trout.  A  plea  of  not  guilty  having  been  en- 
tered, the  cauae  was  submitted  upon  the  fol- 
lowing agreed  statement  of  faots:  "It  is 
hereby  stipulated  and  agreed,  by  and  be- 
tween the  parties  hereto,  that  the  defendant 
is  a  dealer  in  fish,  and  operates  and  runs  a 
fish  market,  in  the  city  of  Portland,  state  of 
Oregon;  that  on  the  3d  day  of  March,  1899, 
the  eaid  defendant,  within  the  said  city  of 
Portland,  Multnomah  county,  state  of  Ore- 
gon, bad  in  his  poseession,  and  offered  for 
sale  and  8old«  the  trout  mentioned  in  the 
complaint  herein;  that  said  trout  were  law- 
fully caught  in  the  state  of  Washington,  and 
shipped  into  the  state  of  Oregon  to  said  de- 
fendant, and  said  defendant  received  said 
trout  within  the  city,  county,  and  state 
aforesaid,  for  the  purpose  of  selling  the 
same  in  said  city,  county,  and  state."  The 
court  upon  this  evidence  found  the  defend- 
ant guilty,  and  sentenced  him  to  pay  a  fine, 
from  which  judgment  he  appealed  to  the  cir- 
cuit court,  where  the  cause  was  again  sub- 
mitted upon  said  stipulation,  and  the  jury 
having  found  him  guilty  as  charged,  he  was 
sentenced  to  pay  a  fine  of  $20,  from  which 
he  appeals  to  this  court. 

Messrs,  Raleigh  Btott  and  Ernest  E. 
Merges,  for  appellant: 

The  act  of  February  20,  1899,  prohibiting 
the  selling,  offering  for  sale,  or  having  in 
possession  for  sale  any  species  of  trout  at 
any  time  does  not,  and  was  not  intended  to, 
apply  to  trout  lawfully  caught  in  another 
state  and  shipped  into  Oregon  as  an  article 
of  commerce. 

State  V.  McGuire,  24  Or.  306,  21  L.  R.  A. 
478,  33  Pac.  666;  Diokhaut  v.  State,  85  Md. 
451,  36  L.  R.  A.  765,  37  Atl.  21. 

This  act  could  have  no  extraterritorial  ef- 
fect, even  if  such  had  been  the  intention  of 
the  legislative  assembly. 

Com.  V.  Wilkinson,  139  Pa.  304,  21  Atl.  14. 

The  importer  of  the  fish  in  this  case  had 
an  absolute  property  in  them,  and  had  a 
clear  legal  right  to  import  them  into  the 
state. 

The  state  cannot  deprive  a  person  of  his 
47  L.  R.  A. 


property  without  due  process  of  law  under 
the  14th  Amendment  to  the  United  States 
Constitution. 

Butchers'  Union  8,  H.  d  L.  8,  L,  Co,  ▼. 
Crescent  City  L,  8,  L,  d  8,  H.  Co.  Ill  U.  S. 
746,  760,  28  L.  ed.  585,  586,  4  Sup.  Ct.  Rep. 
652;  Stone  v.  Mississippi,  101  U.  S.  814,  25 
L.  ed.  1079;  Allgeyer  v.  Louisiana,  165  U. 
S.  578,  41  L.  ed.  832,  17  Sup.  Ct.  Rep.  427 ; 
Lawton  v.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499;  Hannibal  d  8t.  J. 
R.  Co.  V.  Husen,  96  U.  S..465,  24  L.  ed.  527; 
Tiedeman,  Pol.  Power,  §§  135,  136. 

It  is  one  of  the  aheolute  rights  of  the  in- 
dividual to  be  free  from  unreasonable  re> 
straints  upon  the  sale  or  transfer  of  his  per- 
sonal property. 

Tiedeman,  Pol.  Powers,  §  136. 

Mr,  J.  N.  Teal,  with  Messrs,  D.  R.  H« 
Blaokbum,  Attorney  (General,  and  Bnssell 
E.  Bewail,  for  respondent: 

The  state  of  Or^n,  in  its  sovereign  capa- 
city and  as  the  representative  of  its  people, 
is  the  owner  of,  and  under  its  police  power 
can  protect,  ita  food  fishes. 

State  V.  Goer,  61  Conn.  144,  13  L.  R.  A. 
804,  3  Inters.  Com.  Rep.  732,  22  Atl.  1012 ; 
Qeer  v.  Connecticut,  161  U.  S.  519,  40  L.  ed. 
793,  16  Sup.  Ct  Rep.  600;  Ward  v.  Race 
Horse,  163  U.  S.  504,  41  L.  ed.  244,  16  Sup. 
Ct.  Rep.  1076;  State  v.  Rodman,  58  Minn. 
393,  59  N.  W.  1098;  State  v.  Craig,  80  Me. 
85,  13  Atl.  129;  State  v.  Beal,  75  Me.  289; 
Ew  parte  Maier,  103  Cal.  476,  37  Pac.  402; 
American  Exp,  Co,  v.  People,  133  111.  649,  9 
L.  R.  A.  138,  24  N.  £.  758;  Lawton  v.  Steele^ 
162  U.  S.  133,  38  L.  ed.  385,  14  Sup.  Ct  Rep. 
499. 

Trout  are  fera  natures,  and  the  state  can 
limit  and  qualify  the  possession  thereof. 

State  V.  Theriault,  70  Vt  617,  43  L.  R.  A. 
290,  41  Atl.  1030;  Qeer  v.  Connecticut,  161 
U.  S.  519,  40  L.  ed.  793,  16  Sup.  Ct  Rep.  600 
Allen  V.  Wyckoff,  48  N.  J.  L.  90,  2  Atl.  659 
Organ  v.  State,  56  Ark.  267,  19  S.  W.  840 
State  V.  Harrub,  95  Ala.  176,  15  L.  R.  A. 
761,  4  Inters.  Com.  Rep.  99,  10  So.  752;  Mo- 
Cready  v.  Virginia,  94  U.  S.  391,  24  L.  ed. 
248;  People  v.  Fishbough,  134  N.  Y.  393,  31 
N.  E.  983 ;  American  Exp,  Co.  v.  People,  133 
111.  649,  9  L.  R.  A.  138,  24  N.  E.  758;  State 
V.  McQuire,  24  Or.  366,  21  L.  R.  A.  478,  33 
Pac.  666 ;  Com,  v.  Barber,  143  Mass.  560,  10 
N.  E.  330;  Com.  v.  Savage,  155  Mass.  278, 
29  N.  E.  468. 

When  trout  are  imported  into  the  state 
they  are  subject  to  its  laws  from  the  moment 
they  become  a  part  of  its  general  property; 
and  a  law  prohibiting  their  sale  absolutely 
is  constitutional. 

Merritt  v.  People,  169  III.  218,  48  N.  E. 
325;  Magner  v.  People,  97  111.  320;  Ex  parte 
Maier,  103  Cal.  476,  37  Pac.  402;  Roth  v. 
State,  51  Ohio  St  209,  37  N.  E.  259;  Phelps 
V.  Racey,  60  N.  Y.  10,  19  Am.  Rep.  140; 
State  V.  Randolph,  1  Mo.  App.  15;  State  ▼. 
Judy,  7  Mo.  App.  525;  State  v.  Farrell,  23 
Mo.  App.  176;  Com.  v.  Savage,  155  Maaa. 
278,  29  N.  E.  468 ;  Com,  v.  Barber,  143  Maaa. 
560,  10  N.  E.  330;  New  York  Asso.  for  Pro- 
tection of  Game  v.  Durham,  19  Jones  ft  S. 
306. 
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Moore»  J.,  delivered  the  opinion  of  the 
tfoiirt: 

It  is  contended  that  the  act  under  which 
defendant  wa«  convicted  was  not  intended  to 
apply  to  trout  lawfully  caught  in  another 
state,  and  shipped  into  Oregon.  The  statute 
in  question  (Laws  1809,  p.  199)  is  entitled 
"An  Act  to  Protect  Trout  and  Other  Food 
Fisbfks  and  to  Prevent  Their  Destruction  by 
Use  of  Powder  or  Chemicals,  and  Providing 
Punishment  for  a  Violation  Thereof."  Sec- 
tion 5  of  said  act  reads  as  follows:  "It 
shall  be  unlawful  to  sell,  offer  for  sale,  or 
have  in  possession  lor  sale,  any  species  of 
trout  at  any  time."  The  object  of  the  stat- 
ute was  undoubtedly  to  protect  the  trout  of 
this  state,  and  hence  it  can  have  no  applica- 
tion to  trout  caught  in  another  state  until 
they  are  brought  into  the  state  of  Oregon, 
and  become  a  part  of  the  general  property 
thereof.  Ew  parte  Maier,  103  Cal.  476,  37 
Pae.  402.  Defendant's  counsel  to  support 
the  legal  principle  for  which  they  contend, 
rely  upon  the  case  of  State  v.  Mc&uire,  24 
Or.  3ot>«  21  L.  R.  A.  478,  33  Pac.  666,  in 
which  it  was  held  that  to  have  in  one's  pos- 
session, during  a  closed  season,  salmon  law- 
fully caught  in  the  state  diuring  the  open  sea- 
son, was  not  in  violation  of  an  act  making  it 
unlawful  to  fish  for  salmon  in  its  waters  dur- 
ing certain  closed  seasons,  differing  in  time 
as  to  certain  rivers,  or  to  receive  or  have  in 
one's  possession,  or  offer  for  sale  or  trans- 
portation, or  to  transport^  during  said  closed 
seasons,  salmon  "which  may  be  caught  in 
any  of  the  streams  as  aforesaid."  The  stat- 
ute then  under  consideration,  if  strictly  con- 
strued and  enforced  according  to  such  con- 
struction, would  have  necessitated  the  de- 
struction of  vttst  quantities  of  salmon  law- 
fully caught  and  canned  during  the  open  sea- 
eons;  in  view  of  which  it  was  held  that,  if 
the  act  was  susceptible  of  two  constructions, 
that  should  be  adopted  which  would  avoid 
such  manifest  injustice,  and  that  the  words 
"as  aforesaid"  did  not  relate  to  the  streams 
themselves,  but  to  the  time  and  manner  of 
taking  fish  from  them.  In  Com.  v.  Wilkin- 
son, 139  Pa.  298,  21  Atl.  14,  it  was  held  that 
an  act  of  that  state  which  forbade  any  person 
to  "kill  or  expose  for  sale,  or  have  in  his 
possession,  after  the  same  has  been  killed, 
any  quail,"  between  certain  dates  in  each 
year,  did  not  prohibit  the  selling  or  having 
possession,  during  said  poriod,  of  quail 
killed  in,  and  imported  from,  another  state. 
In  Dickhaut  v.  State,  85  Md.  451,  36  L.  R. 
A.  765,  37  Atl.  21,  the  supreme  court  of 
Murvland,  reiving  upon  the  case  of  State  v. 
Mcduire,  24  Or.  366,  21  L.  R.  A.  478,  33 
Pac.  G6G,  held  that  an  act  of  the  legislative 
assembly  of  that  state  which  forbade  having 
rabbits  in  one's  possession  during  certain 
months  did  not  apply  to  such  game  when 
killed  in  another  state,  and  shipped  into 
Maryland  during  the  closed  season.  In  the 
cases  to  which  attention  has  been  called  it 
was  lawful  to  have  in  one's  possession,  and 
to  offer  for  sale,  during  certain  months,  the 
game  in  question,  and,  inasmuch  as  the  acts 
are  each  susceptible  of  two  constructions,  it 
was  properly  held  that  such  possession  or 
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offering  for  sale  was  not  an  offense  thereun- 
der. In  the  case  at  bar,  however,  the  act 
provides  that  "it  shall  be  unlawful  to  sell, 
offer  for  sale,  or  have  in  possession  for  sale, 
any  species  of  trout  at  any  time."  There  is 
no  open  season  reserved,  and  no  saving 
clause  under  which  trout  may  be  sold,  and 
the  statute  being  mandatory  in  character, 
and  not  susceptible  of  two  constructions, 
but  certain  and  unambiguous  in  its  terms, 
it  applies  with  as  much  force  to  trout 
shipped  into  this  state  and  becoming  a  part 
of  its  general  property  as  to  those  caught 
within  its  limits,  t/x  parte  Maier,  103  Cal. 
476,  37  Pac.  402 ;  Roth  v.  State,  61  Ohio  St 
209,  37  N.  E.  259 ;  Phelps  v.  Racey,  60  N.  Y. 
10,  19  Am.  Rep.  140;  State  v.  Randolph,  1 
Mo.  App.  15;  State  v.  Farrell,  23  Mo.  App. 
176;  Com.  v.  Savage,  155  Mass.  278,  29  N. 
E.  468;  tfeu)  York  Aaso.  for  Protection  of 
Oame  v.  Durham,  10  Jones  &  S.  306. 

It  is  contended  that  the  trout  having  been 
lawfully  caught  in  the  state  of  Washington, 
and  shipped  as  an  article  of  oonunerce  into 
this  state,  the  defendant  had  an  unqualified 
title  to  tiiem;  and,  since  no  presumption  of 
his  guilt  can  be  indulged,  it  must  be  inferred 
that  he  sold  them  in  the  original  package; 
and,  this  being  so,  to  hold  that  the  selling 
complained  of  was  an  offense,  under  the  a<S 
in  question,  would  render  it  obnoxious  to, 
and  violative  of,  article  1,  §  8,  subd.  3,  of 
the  Constitution  of  the  United  States,  as  be- 
ing an  attempt  on  the  part  of  the  legislative 
assembly  to  regulate  interstate  commerce. 
But  we  do  not  consider  it  necessary  to  pass 
upon  this  question,  as  it  does  not  appear  to 
have  been  raised  in  the  court  below.  The 
transcript  shows  that  the  stipulation  was  of- 
fered in  evidence,  and  that  the  court  there- 
upon instructed  the  jury  that,  if  the  facta 
agreed  upon  were  true,  the  defendant  was 
guilty,  and  refused  to  charge,  when  re- 
quested, that,  upon  the  evidence  submitted, 
tne  jury  should  return  a  verdict  of  not  gpiilty, 
to  which  rulings  exceptions  were  taken.  It 
does  not  appear  that  the  attention  of  the  trial 
court  was  called  to  the  claim  of  immunity 
from  prosecution  under  the  state  law  be- 
cause of  the  sale  being  made  in  the  original 
package.  In  State  v.  Tamler,  19  Or.  628,  9 
L.  R.  A.  853,  25  Pac.  71,  it  was  held  that  a 
motion  asking  toe  court  to  direct  an  acquit- 
tal in  a  criminal  case  on  account  of  the  fail- 
ure of  proof,  unless  such  failure  is  a  total 
one,  niu«t  specify  wherein  it  is  claimed  such 
proof  fails.  Mr.  Justice  Bean,  speaking  for 
the  court  in  deciding  the  case,  says:  "If 
counsel  for  defendants  relied  upon  the 
grounds  urged  here  for  asking  the  court  be- 
low to  direct  an  acquittal  of  his  clients,  he 
sliould  have  so  stated,  and  thereby  given  the 
coui't  an  opportunity  to  have  passed  upon 
theiu;  and,  if  the  ruling  was  against  him, 
preserve  the  same  on  the  record,  so  we  could 
be  advised  thereof.  It  is  very  possible  that 
the  grounds  upon  which  the  appellant  now 
contends  the  motion  should  have  been 
granted  might  have  been  obviated  at  the 
trial,  had  they  been  stated.  We  are  not  ad- 
vised from  the  record  what  reason,  if  any, 
was  assigned  in  the  court  below  why  this  mo> 
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tion  should  hare  been  allowed,  nor  what 
question  the  court  actually  did  decide.  We 
have  repeatedly  held  that  error  is  never  pre- 
sumed, but  must  be  made  to  affirmatively  ap- 
pear, and,  in  a  case  of  this  kind,  the  motion 
should  direct  the  attention  of  the  oourt  and 
opposite  counsel  to  the  precise  point  made 
and  the  grounds  thereof."  The  rule  of  practice 
is  universal  that,  under  §  709, U.  S.  Rev.  Stat, 
the  immunity  denied  must  be  specially  set 
up,  ajt  the  proper  time  and  in  the  proper  way, 
in  the  court  below.  Mr.  Chief  Justice  Waite, 
in  Spies  v.  Illinoia,  123  U.  S.  131,  31  L.  ed. 
80,  8  Sup.  Ct.  Rep.  21,  in  discussing  this 
question,  says:  "To  give  us  jurisdiction 
under  §  709  of  the  Revised  Statutes,  because 
of  the  denial  by  a  stute  court  of  any  title, 
right,  privilege,  or  immunity  claimea  under 
the  Constitution  or  any  treaty  or  statute  of 
the  United  States,  it  must  appear  on  the  rec- 
ord tha4;  such  title,  right,  privilege,  or  im- 
munity was  'specially  set  up  or  claimed'  at 
the  proper  time,  in  Uie  proper  way.  To  be 
reviewable  here,  the  decision  must  be  against 
the  right  so  set  up  or  claimed.  As  the  su- 
preme oourt  of  the  state  was  reviewing  the 
decision  of  the  trial  court,  it  must  appear 
that  tlie  claim  was  made  in  that  court,  be- 
cause the  supreme  court  was  only  authorized 
to  review  the  judgment  for  errors  committed 
there,  and  we  can  do  no  more."  To  the  same  ef- 
fect, see  noyt  v.  Bhelden,  1  Black,  518,  sub 
noin.  Eoyt  v.  Thompson,  17  L.  ed.  65;  Maoh 
well  V.  Netchold,  18  How.  611,  15  L.  ed.  506; 
Texas  d  P.  R.  Co,  v.  Southern  P,  Co.  137  U. 
8.  48, 34  L.  ed.  614, 11  Sup.  Ct  Rep.  10;  Cald- 
well V.  Tewas,  137  U.  S.  692,  34  L.  ed.  816, 11 
Sup.  Ct.  Rep.  224;  Sayward  v.  Denny,  158 
U.  S.  180,  39  L.  ed.  941, 15  Sup.  Ct.  Rep.  777 ; 
Brown  v.  Massachusetts,  144  U.  S.  573,  36 
L.  ed.  546,  12  Sup.  Ct.  Rep.  757 ;  Powell  v. 
Brunswick  County  Supers.  150  U.  S.  433,  37 
L.  ed.  1134,  14  Sup.  Ct.  Rep.  166;  Duncan 
V.  MissouH,  152  U.  S.  377,  38  L.  ed.  485,  14 
Sup.  Ct.  Rep.  670;  Miller  v.  Texas,  153  U.  S. 
535,  38  L.  ed.  812,  14  Sup.  Ct.  Rep.  874; 
Moore  v.  MissouH,  169  U.  S.  673,  40  L.  ed. 
301,  16  Sup.  Ct.  Rep.  179;  Chemical  Nat. 
Bank  v.  City  Bank,  160  U.  S.  646,  40  L.  ed. 
668,  16  Sup.  Ct.  Rep.  417;  Dibble  v.  Belling- 
ham  Bay  Land  Co.  163  U.  S.  63,  41  L.  ed.  72, 
16  Sup.  Ct.  Rep.  939. 

It  is  also  contended  that  the  trout  were 
wholesome  food,  and  that  as  long  as  they  re- 
mained in  that  condition  they  could  not  be- 


come subject  to  the  police  power  of  the  state, 
and  that  the  act  prohibiting  their  sale  is 
tantamount  to  their  destruction,  and,  if  en- 
forced, is  a  violation  of  the  14th  Amendment 
of  the  Constitution  of  the  United  States,  in- 
asmuch as  it  would  result  in  depriving  the 
defendant  of  his  property  without  due  pro- 
cess of  law.  The  statute  permits  the  person 
to  have  such  fish  in  his  possession,  to  eat 
them,  or  give  them  away,  and  hence  it  does 
not  deprive  him  of  his  title,  but  qualifies  or 
limits  the  rights  appurtenant  thereto.  In 
Roth  V.  State,  51  Ohio  St.  209,  37  N.  E.  250, 
it  was  held  that  an  act  of  the  legislative  as- 
sembly of  Ohio  forbidding  the  sale  of  quail 
applied  to  such  game  when  killed  in  another 
state  and  shipped  into  Ohio,  and  that  said 
act  was  constitutional,  the  oourt  saying: 
"Everyone  is  presumed  to  know  the  law,  and 
persons  who  acquire  such  property  when  the 
statute  is  in  force  take  it  subject  to  its  pro- 
visions." In  State  v.  Farrell,  23  Mo.  App. 
176,  it  was  held  that  an  act  of  the  legislative 
assembly  of  Missouri  forbidding  the  posses- 
sion of  quail  applied  to  such  game  when 
killed  in  another  state,  and  brought  into 
Missouri,  and  that  such  act  did  not  violate 
any  provision  of  the  Constitution  of  the 
United  States.  To  the  same  effect,  see 
Phelps  V.  Raoey,  60  N.  Y.  10,  19  Am.  Rep. 
i40;  State  v.  Randolph,  I  Mo.  App.  15;  State 
V.  Judy,  7  Mo.  App.  524.  The  trout  which 
defendant  sold  were  undoubtedly  wholesome 
food,  and  the  prohibition  of  their  sale  by  the 
act  under  consideration  was  evidently  not 
predicated  upon  the  usual  grounds  for  the 
exercise  of  police  power;  for  their  consump- 
tion as  food  would  not  necessarily  subvert  the 
morals,  impair  the  health,  or  disturb  the 
peace  of  society.  But  we  do  not  understand 
that  a  commodity  must  possess  any  of  these 
properties  to  render  it  subject  to  luie  exercise 
of  such  power.  That  the  etate,  acting  in  its 
sovereign  capacity,  for  the  best  interest  of 
all  its  citizens,  may  prohibit  the  taking  or 
sale  of  fish  within  its  borders,  is  settled  be- 
yond controversy.  When  trout  are  caught 
in  another  state, '  and  brought  into,  and 
mingled  with,  and  become  a  part  of,  the  mass 
of  the  property  of  this  state,  they  become 
subject  to  the  laws  thereof,  and  defendant^ 
having  imported  them  with  knowledge  of  the 
existence  of  such  law,  must  suffer  the  penal- 
ties which  it  prescribes. 
It  follows  that  the  judgment  is  affirmed. 
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*1.     "Wliere,  In  a  sntt  brovflrlit  to  enjoin 
the  collection  of  a  street  a«se««nient 

^Headnotes  by  the  Court. 

Note. — As  to  constitutionality  of  local  assess- 
ments,  see  Asberry  v.  Roanoke   (N.  C.)   42  L. 
B.  A.  636,  and  note;  also  Hutcheson  v.  Storrls 
(Tex.)  45  L.  R.  A.  280. 
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as  Inyalid,  and  the  taking  of  property  without 
due  process  of  law,  it  appears  that  the  ordi- 
nance levying  the  assessment  provided  that 
tbe  cost  and  expense  of  the  improvement 
should  be  assessed  upon  the  abutting  property 
by  the  foot  front,  and  not  otherwise,  but  It 
also  appears  that  an  issue  was  made  by  tbe 
pleadings  on  the  question  whether  or  not 
the  land  so  assessed  was  in  fact  benefited  by 
the  improvement  to  an  amount  in  excess  of  the 
cost  so  assessed,  which  issue  is  found  by  the 
trial  court  against  the  plaintiff,  and  it  Is 
neither  shown  nor  claimed  that  the  cost  and 
expense  was  not  apportioned  fairly  between 
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tlM  property  of  plaintiff  affected  by  the  aMem* 
ment  and  that  of  others  ao  affected,  the  collec- 
tion of  such  aneaiment  ehonld  not  be  enjoined 
■Imply  becanee  the  proceeding!  of  the  cooncil 
In  enacting  the  ordinance  and  leyying  the  ae- 
■liiiment  do  not  ehow  afflrmatiTely  that  the 
qneatlon  of  benefit  to  the  land  vaa  taken  into 
eonalderatlon  in  levying  each  aeseiament. 
a.  Is  pro'vldtiiv  for  tbc  eoat  and  ez« 
peB«e  of  siicli  an  tmproTCBieatf  abut- 
ting land,  not  laid  out  into  lots,  when  the 
depth  from  the  street  is  ascertained,  is  lo  be 
treated  as  a  parcel  of  land  for  the  purposes  of 
assessment,  and  it  is  not  the  duty  of  the  coun- 
cil to  subdlYide  It,  even  though  it  may  appear 
that  the  value  of  a  portion  of  it,  if  assessed 
separately,  would  be  less  than  four  times  the 
amount  of  the  assessment  levied  upon  the 
same  after  the  Improvement  is  made. 

(October  24, 1890.) 

ERROR  to  the  Circuit  Court  for  Hamilton 
County  to  review  a  judgment  affirming 
a  judgment  of  the  Court  of  Common  Pleas  in 
favor  of  defendanta  in  an  action  brought  to 
enjoin  the  collection  of  a  street>improye- 
ment  aaseasment.    Affirmed* 

Statement  by  Spear,  J.: 

The  action  below  was  against  the  defend- 
ant in  error  Overman,  as  derk  of  the  village 
of  St.  Bernard,  and  the  auditor  and  treasurer 
of  Hamilton  county,  to  perpetually  enjoin 
the  collection  of  an  assessment  which  had 
been  assessed  by  order  of  the  village  council 
upon  plaintiff's  lands  abutting  upon  Church 
street,  in  Uiat  village,  for  the  improvement 
of  that  street  by  grading,  draining,  and  mac- 
adamizing the  roadbed  thereof.  Among  oth- 
er things^  the  netition  averred  that  the  reso- 
lution and  ordinance  to  improve  and  ordi- 
nance to  assess  for  the  improvement  provided 
arbitrarily  that  plaintiff  and  all  other  prop- 
erty holders  owning  propertv  abutting  on 
the  street  should  be  assessed  by  the  foot 
front,  and  not  otherwise;  that  said  rule  of 
assessment  is  contrary  to  law  and  the  Con- 
stitution of  Ohio  and  of  the  United  SUtes, 
in  this:  that  it  is  an  arbitrary  assessment, 
without  in  any  way  being  levied  in  accord- 
ance with  a,ny  benefit  conferred  by  said  im- 
provement. Also,  that  the  improvement  was 
not  for  any  special  benefit,  nor  of  any  bene- 
fit whatever,  to  the  real  estate  owned  by 
plaintiff  and  abutting  said  improvement,  but> 
on  the  contrary,  was  a  detriment  and  damage 
to  her  abutting  property;  and  that  the  as- 
sessment is  the  taking  of  her  property  with- 
out due  process  of  law,  and  to  her  great  and 
irreparable  injury.  Also  that  the  resolu- 
tion and  ordinance  to  improve  provided  that 
the  assessment  should  extend  only  to  the 
depth  of  150  feet  back  from  the  line  of  the 
street  upon  the  lands  which  were  not  sub- 
divided into  lots,  and  that  a  portion  of  plain- 
tifiTs  land  was  not  subdivided  into  lots,  but 
was  land  in  bulk;  and  that  the  assessment 
was  in  excess  of  25  per  cent  of  the  fair 
market  value  of  said  lands  to  the  depth  of 
150  feet  after  the  improvement  was  made. 
The  allegation  that  the  action  of  the  council 
in  reference  to  making  the  improvement  pro- 
vided that  the  same  should  be  assessed  by 
the  foot  fronts  and  the  allegation  that  a  por- 
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tion  of  plaintiff's  abutting  lands  was  land 
in  bulk,  were  admitted  by  the  answer.  All 
other  allegations  were  denied.  At  the  trial 
in  the  circuit  court,  to  which  the  cause  had 
been  appealed,  the  issues  were  found  for  de- 
fendants, the  assessment  found  to  be  a  valid 
and  subsisting  lien  asainst  the  premiees,  and 
the  petition  of  the  plaintiff  was  ordered  die- 
missied,  and  judgment  for  costs  awarded.  At 
request  of  plaintiff  the  court  stated  separate- 
ly ita  finoinffB  of  fact,  and,  among  other 
things,  found  that  ''the  plaintiff  was  the 
owner  of  property  abutting  on  the  north  side 
of  said  Church  street,  having  in  all  a  front- 
age of  857.33  feet;  that  said  frontage  con- 
sists of  lot  No.  55,  fronting  90  feet  on  said 
street,  and  of  land  in  bulk  fronting  767.33  on 
the  north  side  of  said  Church  street,  and 
that  said  land  in  bulk  was  assessed  to  the 
depth  of  150  feet,  said  distance  being  the 
average  depth  of  lots  in  the  neighborhood. 
And  the  court  further  finds  that  the  value  of 
said  lot  No.  55  after  said  improvement  was 
made  was  more  than  four  times  the  amoxmt 
of  the  Assessment  levied  and  assessed  against 
said  lot;  and  that  the  residue  of  said  §57.33 
feet  front,  after  deducting  therefrom  90  feet, 
the  frontage  of  said  lot  55,  leaving  a  front- 
age on  said  improvement  of  767.33  feet  to  a 
depth  of  150  feet,  was  in  one  tract,  of  which 
about  250  feet  was  considerably  below  the 
grade  of  said  street,  and  had  a  ravine 
through  it»  and  was  used  for  pasturage  pur- 
poses; and  the  court  finds  that  if  the.  said 
part  of  the  premises  of  the  plaintiff  should 
be  assessed  separately  from  the  remainder  of 
the  tract  on  which  the  dwelling  house  is  situ- 
ated, the  value  thereof  would  be  less  than 
four  times  the  assessment  levied  upon  the 
same,  after  said  improvement  was  made.  But 
the  court  further  finds  that  the  value  of  the 
whole  of  said  tract,  with  a  frontage  of  767.33 
for  a  depth  of  150  feet,  after  the  improve- 
ment was  made,  was  much  more  than  four 
times  the  amount  of  the  assessment  levied 
against  the  same,  and  that  said  ^act  of 
767.33  feet  in  front,  to  a  depth  of  150  feet, 
is,  for  the  purposes  of  said  assessment,  to 
be  considered  as  a  single  and  undivided 
tract.  .  .  •  The  court  finds  that  the  im- 
provement of  said  Church  street  is  a  benefit 
to  plaintiff's  said  property,  and  that  the 
amount  of  the  benfSits  to  said  property  is 
more  than  the  amount  of  said  assessment 
against  the  same."  To  reverse  the  judg- 
ment so  rendered  this  proceeding  in  error 
was  brought. 

Mr,  Theodore  Horatman  for  plaintiff 
in  error. 

Mr,  Samuel  B.  Hammel  for  defendants 
in  error. 

Messrs,  Rendisa,  Foraker,  A  Dlna- 
more  for  county  officials. 

Spear,  J.,  delivered  the  opinion  of  the 
.court: 

The  preliminary  statement  presents  the 
question  whether  the  proceedings  relating  to 
the  assessment  were  invalid  ( 1 )  because  the 
assessment  against  plaintiff's  lands  was  by 
the  foot  front;  or  (2)  because  the  improve- 
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ment  was  not  of  any  benefit  to  the  lands,  but 
rather  a  damage,  and  that>  therefore,  the  as- 
sessment was  the  taking  of  plaintiff's  prop- 
erty without  due  process  of  law;  or  (3)  be- 
cause the  asseasment  was  in  excess  of  25  per 
cent  of  the  fair  market  value  of  the  plain- 
tiff's lands  to  the  depth  of  150  feet  after  the 
improvement  was  made. 

1.  As  to  the  assessment  by  the  foot  front. 
It  is  conceded  that,  should  the  court  be  gov- 
erned by  its  previous  decisions,  notably 
Ernst  V.  Kunkle,  5  Ohio  St.  520;  Upington 
T.  Oviatt,  24  Ohio  St.  232,  and  Findlay  v. 
Frey,  51  Ohio  St.  390,  38  N.  £.  114,  the  as- 
sessment could  not  be  held  invalid  simply  be- 
cause it  was  undertaken  to  be  made  by  the 
foot  front.  But  the  contention  of  plaintiff 
is  that  the  case  at  bar  is  controlled  by  the 
recent  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  Norwood  v. 
BaJcer,  172  U.  S.  269,  43  L.  ed.  443,  19  Sup. 
Ct.  Rep.  187.  And  it  may  be  conceded  that, 
if  the  principle  of  the  above  case  applies  to 
the  case  made  by  the  record  in  this  case,  the 
assessment  would,  of  necessity,  be  held  in- 
valid, and  the  judgment  below  reversed.  We 
look,  therefore,  to  the  record  of  the  Norwood 
Case,  to  see  whether  or  not  we  have  a  like 
case  here.  The  defendant  in  error  in  that 
case,  Mrs.  Baker,  owned  land  in  the  village 
of  Norwood  through  which  the  village  au- 
thorities opened  a  street  by  a  proceeding  in 
condemnation,  and  paid  to  her  the  ascer- 
tained value  of  her  land,  assessed  irrespec- 
tive of  benefit  to  her,  viz,,  $2,000.  By  pro- 
ceedings by  and  before  the  village  council  the 
cost  and  expense  of  the  condemnation,  includ- 
ing the  compensation  thus  paid,  cost  of  the 
condemnation  proceedings,  cost  of  advertis- 
ing, and  all  other  costs,  amounting  in  all  to, 
$2,218.58,  were  assessed  against  the  abutting 
property  of  Mrs.  Baker,  and  the  same  was 
entered  upon  the  tax  duplicate,  and  sent  to 
the  county  treasurer  for  collection  as  a  lien 
and  charge  against  the  abutting  property  so 
assessed.  The  ordinance  provided  that  such 
cost  and  expense  of  the  condemnation  of  the 
property  ''should  be  assessed  per  foot  front 
upon  the  property  bounding  and  abutting." 
This  upon  the  supposed  authority  of  §  2264, 
Rev.  Stat.,  which  provides:  "The  council 
may  decline  to  assess  the  costs  and  expenses 
in  the  last  section  mentioned,  or  any  part 
thereof,  or  the  costs  and  expenses  of  any  part 
thereof  of  such  improvement,  except  as  here- 
inafter mentioned,  on  the  general  tax  list,  in 
which  event  such  costs  and  expenses,  or  any 
part  thereof,  which  may  not  be  so  assessed 
on  the  general  tax  list,  shall  be  assessed  by 
the  council  on  the  abutting  and  such  adja- 
cent and  contiguous  or  other  benefited  lots 
and  lands  in  the  corporation,  either  in  pro- 
portion to  the  benefit  which  may  result 
from  the  improvement,  or  according  to  the 
value  of  the  property  assessed,  or  by  the  foot 
front  of  the  property  bounding  and  abutting 
upon  the  improvement,  as  the  council  by  or- 
dinance setting  forth  specifically  the  lots 
and  lands  to  t^  assessed  may  determine  be- 
fore the  improvement  is  made,  and  in  the 
manner  and  subject  to  the  restrictions  herein 
contained.  .  .  ."  Mrs.  Baker  conunenoed 
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a  suit  in  equity  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of 
Ohio  to  enjoin  the  collection  of  the  assess- 
ment. A  decree  having  been  render^  in  her 
favor  in  that  court,  the  case  was  appealed  to 
the  supreme  court.  Her  suit  in  both  courts 
proceeded  upon  the  ground  that  the  assess- 
ment in  question  was  in  \iolation  of  the  14th 
Amendment,  providing  that  no  state  shall 
deprive  anv  person  of  property  without  due 
process  of  law,  nor  deny  to  any  person  with- 
in its  jurisdiction  the  equal  protection  of  the 
laws,  as  well  as  of  the  bill  of  rights  of  the 
Constitution  of  Ohio.  This  contention  was 
sustained,  the  court  holding  in  the  syllabus 
that  "the  principle  underlying  special  assess- 
ments upon  private  property  to  meet  the  cost 
of  public  improvements  is  that  the  property 
upon  which  they  are  imposed  is  peculiarly 
benefited,  and  therefore  that  the  owners  do 
not  in  fact  pay  anything  in  excess  of  what 
they  receive  by  reason  ox  such  improvement. 
The  exaction  from  the  owner  of  private  prop- 
erty of  the  cost  of  a  public  improvement  in 
substantial  excess  of  the  special  benefits  ac- 
cruing to  him  is,  to  the  extent  of  such  ex- 
cess, a  taking,  under  the  guise  of  taxation, 
of  private  property  for  public  use  without 
compeneation.  •  .  .  The  Constitution  of 
Ohio  authorizes  the  taking  of  private  prop- 
erty for  the  purpose  of  making  public  roads, 
but  requires  a  compensation  to  be  made 
therefor  to  the  owner,  to  be  assessed  by  a 
jury,  without  deduction  for  benefits.  The 
statutes  of  the  state  .  .  .  make  provi- 
sions for  the  manner  in  which  this  power  is 
to  be  exercised.  In  the  case  of  the  opening 
of  a  new  road  they  authorize  a  special  assess- 
ment upon  bounding  and  abutting  property 
by  the  front  foot  for  this  entire  cost  and  ex- 
pense of  the  improvement,  without  taking 
the  special  benefits  into  account.  The  al- 
leged improvement  in  this  case  was  the  con- 
struction through  property  of  the  appellee  of 
a  street  300  feet  in  length  and  50  feet  in 
width,  to  connect  two  streets  of  that  width 
running  from  each  end  in  opposite  directions. 
In  the  proceedings  in  this  case  the  corpor.i- 
tion  of  Norwood  manifestly  went  upon  the 
theory  that  the  abutting  property  could  l^e 
made  to  bear  the  whole  cost  of  the  new  road, 
whether  it  was  benefited  or  not  to  the  extent 
of  such  cost^  and  the  assessment  was  made 
accordingly.  This  suit  was  brought  to  obtain 
a  decree  restraining  the  corporation  from 
enforcing  the  assessment  against  the  plain- 
tiff's abutting  property,  which  decree  was 
granted.  Held,  that  the  assessment  was,  in 
itself,  an  illegal  one,  because  it  rested  upon  a 
basis  that  excluded  any  consideration  of 
benefits.     .     .     ." 

It  is  important  to  note  that  the  record  no- 
where shows  that  the  question  of  benefits  to 
the  property  assessed  was  considered  by  the 
council,  and  that  there  is  an  absence  of  any 
showing  that  the  property  was  benefited; 
and  it  seems  to  be  apparent  from  the  forego- 
ing that  the  gist  of  the  holding  is  that  the 
proceeding  of  council,  having  been  conducted 
upon  a  rule  which  excluded  the  consideration 
of  the  question  of  benefits,  and  placed  the 
burden  upon  the  land  on  a  theory  inconaiflt* 
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ent  with  each  consideration,  the  assessment 
iBy  therefore,  an  illegal  one.  This  conclusion 
is  further  shown  by  th«  language  of  the  ma- 

Crity  opinion  delivered  by  Mr.  Justice  Har- 
n.  At  page  278,  172  U.  S.,  43  L.  ed.  447, 
and  page  190,  19  Sup.  Ct.  Rep.,  these  words: 
''But  does  the  exclusion  of  benefits  from  the 
estimate  of  compensation  to  be  made  for  the 
property  actually  taken  for  public  use  au- 
thorize the  public  to  charge  upon  the  abut- 
ting proper^  the  sum  paid  for  it,  together 
with  the  entire  costs  incurred  in  the  con- 
demnation proceedings,  irrespective  of  the 
question  whether  the  property  was  benefited 
by  the  opening  of  the  street!"  Again,  at 
page  279,  172  U.  S.,  43  L.  ed.  447»  and  page 
190,  19  Sup.  Ct  Rep.,  this  language:  '*But 
the  guaranties  for  the  protection  of  private 
propei*ty  would  be  seriously  impaired  if  it 
were  established  as  a  rule  of  constitutional 
law  that  the  imposition  by  the  legislature 
upon  particular  private  property  of  the  en- 
tire cost  of  a  public  improvement,  irrespec- 
tive of  any  pe(niliar  benefits  accruing  to  the 
owner  from  such  improvement,  could  not  be 
questioned  by  him  in  the  courts  of  the 
eountry.  It  is  one  thing  for  the  legislature 
to  prescribe  it  as  a  general  rule  that  property 
abutting  on  a  street  opened  by  the  public 
■hall  be  deemed  to  have  been  specially  bene- 
fited by  such  improvement,  and  therefore 
should  specially  contribute  to  the  cost  incur- 
red, by  the  public.  It  is  quite  a  different 
thing  to  lay  it  down  as  an  absolute  rule  that 
such  property,  whether  it  is  in  fact  benefited 
or  not  by  the  opening  of  the  street,  may  be 
aasessed  by  the  front  foot  for  a  fixed  sum 
representing  the  whole  cost  of  the  improve- 
ment, and  without  any  right  in  the  property 
owner  to  show  when  an  assessment  of  that 
kind  is  made,  or  is  about  to  be  made,  that  the 
■um  so  fixed  is  in  excess  of  the  benefits  re- 
ceived. In  our  jud;  :iient,  the  exaction  from 
the  owner  of  private  property  of  the  cost  of 
a  public  improvement  in  substantial  excess 
of  the  special  benefits  accruing  to  him  is, 
to  the  extent  of  such  excess,  a  taking,  under 
the  guise  of  taxation,  of  private  property  for 
public  use  without  compensation."  And  at 
page  200,  172  U.  S.,  43  L.  ed.  451,  and  page 
195,  10  Sup.  Ct.  Rep.,  after  referring  to  the 
provisions  of  §  2264,  Rev.  SUt,  this:  "It 
thus  appears  that  the  statute  authorizes  a 
special  assessment  upon  the  boimding  and 
abutting  property  by  the  front  foot  for  the 
entire  cost  and  expense  of  the  improvement, 
without  taking  special  benefits  into  account. 
And  that  was  the  method  pursued  by  the  vil- 
lage of  Norwood.  The  corporation  mani- 
festly proceeded  upon  the  theory  that  the 
abutting  property  could  be  made  to  bear  the 
whole  cost  of  the  improvement,  whether  such 
property  was  benefited  or  not  to  the  extent 
of  such  cost."  AI90,  at  page  294,  172  U.  S., 
43  L.  ed.  453,  and  page  196,  19  Sup.  Ct  Rep., 
this:  "While  abutting  property  may  be 
specially  assessed  on  account  of  the  expense 
attending  the  opening  of  a  public  street  in 
front  of  it,  such  assessment  must  be  meas- 
ored  or  limited  by  the  special  benefits  ac- 
cruing to  it, — that  is,  by  benefits  that  are 
not  snared  by  the  general  public;  and  that 
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taxation  of  the  abutting  property  for  any 
substantial  excess  of  sudi  expense  over  spe- 
cial benefits  will,  to  the  extent  of  such  excess, 
be  a  taking  of  private  property  for  public 
use  without  compensation."  Again,  at  page 
293,  172  U.  S.,  43  L.  ed.  453,  and  page  196, 19 
Sup.  Ct.  Rep.,  referring  to  the  decree  of  the 
circuit  court,  this  language  is  found:  "It 
should  DC  observed  that  the  decree  did  not  re- 
lieve the  abutting  property  from  liability  for 
such  amount  as  could  be  properly  assessed 
against  it.  Its  legal  effect,  as  we  now  adjudge, 
was  only  to  prevent  the  enforcement  of  the 
particular  assessment  in  question.  It  left  the 
village,  in  its  discretion,  to  take  such  steps 
as  were  within  its  power  to  take,  either  un- 
der existing  statut^  or  under  any  authority 
that  might  thereafter  be  conferred  upon  it, 
to  make  a  new  assessment  upon  the  plain- 
tiff's abutting  property  for  so  much  of  the 
expense  of  opening  the  street  as  was  found 
upon  due  and  proper  inquiry  to  be  equal  to 
the  special  benefits  accruing  to  the  property." 
Mr.  Justice  Gray,  Mr.  Justice  Shiras,  and 
Mr.  Justice  Brewer  dissented  from  the  judg- 
ment of  the  majority.  The  dissent  seems  to 
be  based  upon  the  proposition  that  the  fix- 
ing of  the  limits  of  the  taxing  district  is  a 
legislative  function,  properly  determinable  by 
the  council,  and  that  the  determination  is 
conclusive.  In  the  dissenting  opinion  of  Mr. 
Justice  Brewer,  on  page  302,  172  U.  8.,  43 
L.  ed.  455,  and  page  199,  19  Sup.  Ct.  Rep., 
occurs  this  language:  "The  testimony  is 
equally  silent  as  to  the  matter  of  damages 
and  benefits.  There  is  not  only  no  averment, 
but  not  even  a  suggestion,  that  any  other 
property  than  that  abutting  on  the  proposed 
improvement,  and  belonging  to  plaintiff,  is 
in  the  slightest  degree  benefited  thereby. 
Nor  is  there  an  averment  or  a  suggestion  that 
her  property,  thus  improved  by  the  opening 
of  a  street,  has  not  been  raised  in  value  far 
above  the  cost  of  improvement.  So  that  a 
legislative  act  charging  the  cost  of  an  im- 
provement in  laying  out  a  street  (and  the 
same  rule  obtains  if  it  was  the  grading,  mao- 
adanuzing,  or  paving  of  the  street)  upon 
the  property  abutting  thereon  is  adjudged, 
not  only  not  conclusive  that  such  abutting 
property  is  benefited  to  the  full  cost  thereof, 
but,  further,  that  it  is  not  even  prima  facie 
evidence  thereof,  and  that,  before  such  an  as- 
sessment can  be  sustained,  it  must  be  shown, 
not  simply  that  the  legislative  body  has 
fixed  the  area  of  the  taxing  district,  but  also 
that,  by  suitable  judicial  inquiry,  it  has  been 
established  that  such  taxine  district  is  bene- 
fited to  the  full  amount  of  the  cost  of  the 
improvement,  and  also  that  no  other  proper- 
ty is  likewise  benefited.  The  suggestion 
that  such  an  assessment  be  declared  void  be- 
cause the  rule  of  assessment  is  erroneous, 
implies  that  it  is  prima  facie  erroneous  to 
cast  upon  property  abutting  upon  an  im- 
provement the  cost  thereof;  that  a  legisla- 
tive act  casting  upon  such  abutting  property 
the  full  cost  of  an  improvement  is  prima 
facie  void;  that,  being  prima  facie  void,  the 
owner  of  any  property  so  abutting  on  the  im- 
provement may  obtain  a  decree  of  a  court  of 
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equi^  canoeLing  in  toto  the  assessment,  with* 
out  denying  that  his  property  is  benefited 
by  the  improvement,  or  paving,  or  offering 
to  pay,  or  expressing  a  willingness  to  pay, 
any  sum  which  may  be  a  legitimate  charge 
upon  the  property  for  the  value  of  the  bene- 
fit to  it  by  such  improvement."  Enough  has 
been  given,  we  think,  to  make  it  clear  that 
the  ground  of  the  relief  granted  to  the  land- 
owner by  the  circuit  court,  sustained  by  the 
supreme  court,  was  that  there  had  be^  an 
assessment  against  her  lands,  without  re- 
gard being  had  to  the  Question  whether  or 
not  the  lands  would  be  benefited  by  the  im- 
provement; the  difference  of  opinion  among 
the  members  of  the  court  seeming  to  be  that 
while,  by  the  majority,  the  action  of  the 
council,  as  exhibited  in  the  record,  was  con- 
sidered as  conclusively  showing  thai,  no  at- 
tempt had  been  made  to  assess  according  to 
benefits,  the  minority  held  to  the  opinion 
that  the  action  taken  by  the  coimcil  implied- 
Iv  shows  that  benefits  were  considered,  and 
that  at  least  the  record  establishes  prima 
fade  that  the  assessment  was  legal.  In 
either  view,  it  seems  to  us  apparent  that,  had 
the  record  shown  aflkmatively  that  the  lands 
were  benefited  to  an  amount  equal  to  the  cost 
of  the  improvement  so  assessed,  no  injunc- 
tion restraining  the  collection  of  the  assess- 
ment could  properly  have  been  allowed. 

How  is  it  with  the  case  at  bar?  The  rec- 
ord discloses  that  th»  question  of  benefits  to 
the  land  assessed  was  made  an  issue,  being 
tendered  by  the  plaintiff  herself,  and  that 
upon  that  issue  the  finding  of  the  trial  court 
is  distinct  that  ''th«  improvement  of  Church 
street  is  a  benefit  to  plaintiff's  said  proper- 
ty, and  that  the  amount  of  benefit  to  said 
property  is  more  than  the  amount  of  said  as- 
sessment against  the  same."  Perhaps  this 
finding  may  be  assumed  to  involve  also  the 
conclusion,  inferentially,  that  the  cost  and 
expense  of  the  improvement  had  been  proper- 
ly apportioned  among  the  lots  and  lands 
benefited  thereby.  However,  this  latter  sus;- 
ffestion  may  be  unimportant  in  view  of  the 
fact  that  there  is  in  the  present  case  no 
claim  that  the  cost  and  expense  of  the  im- 

Erovement  had  not  been  apportioned  fairly 
etween  the  property  of  plaintiff  affected  by 
the  assessment  and  that  of  others  so  affected. 
Undoubtedly,  as  has  been  held  by  this  court 
again  and  again,  the  principle  which  permits 
the  assessment  of  the^cost  of  local  improve- 
ments upon  abutting  and  contiguous  lands 
is  that  such  property  receives  benefit  beyond 
that  common  to  the  public  at  large,  and  the 
conclusion  would  naturally  follow,  and  does 
follow,  that  such  assessment  can  in  no  ease, 
save  by  express  consent  of  the  owner,  law- 
fully exceed  such  benefit.  It  follows,  fur- 
ther, that  any  system  which  results  in  impos- 
ing such  assessments  without  respect  to 
benefits  must  be  vicious  and  unsound.  But 
we  are  dealing  with  a  case  where  the  court 
has  determined,  upon  a  trial,  that  the  bene- 
fit in  fact  exceeds  the  amount  of  the  assess- 
ment, and  yet  where  the  plaintiff  asks  the 
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interposition  of.  a  court  of  equity  to  prevent 
the  commission  of  an  alleged  wrong  upon 
her  property.  We  are  of  opinion  that  the 
yortoood  Case  does  not  contr(d  the  case  at 
bar,  and  that  the  relief  prayed  for  should 
not  be  granted  simply  because  the  proceed- 
ings of  the  council  do  not  show  aflkmatively 
th^t  the  assessment  was  assessed  according 
to  benefits,  nor  that  the  subject  of  benefits 
was  not,  by  that  body,  taken  into  considera- 
tion. The  questions  involved  are  of  high  im- 
portance to  many  of  the  municipalities  of 
the  state,  as  the  validity  of  a  large  number 
of  assessments  is  likely  to  be  affected  by  the 
disposition  of  the  issues  as  they  shall  final- 
ly be  determined.  We,  of  course,  bow  cheer^ 
fully  to  the  judgment  of  the  Supreme  Court 
of  the  United  States  in  all  cases  coming 
within  its  cognizance,  but  at  the  same  time 
feel  that  it  is  our  duty  to  follow  the  deci- 
sions of  this  court,  except  where  they  have 
been  distinctly  overruled  by  that  court,  or 
are  clearly  inconsistent  with  its  holdings.  A 
public  duty  will  be  performed  by  the  submis- 
sion of  the  issues  in  this  case  to  that  tribu- 
nal for  its  judgment  thereon. 

2.  The  foregoing  sufficiently  disposes  of 
plaintiff's  second  proposition,  and  no  fur- 
ther comment  on  that  is  needed. 

3.  Does  the  record  show  that  the  assess- 
ment was  in  excess  of  25  per  cent  of  the  fair 
market  value  of  the  lands  to  the  depth  of  150 
feet  after  the  improvement  was  made!    The 

?laintiff  owned  a  parcel  of  land  fronting  over 
00  feet  on  the  street.  It  was  in  one  tract, — 
land  in  bulk,  in  other  words.  A  considera- 
ble part  (some  250  feet  of  frontage)  was  be- 
low the  grade  of  the  street,  and  had  a  ravine 
through  it,  and  was  used  for  pasturage  pur- 
poses. If  that  part  should  be  assessed  sepa- 
rately from  the  remainder  of  the  tract,  on 
which  the  dwelling  house  is  situated,  the 
value  would  be  less  than  four  times  the  as- 
sessment for  the  improvement.  But  the 
value  of  the  whole  tract  to  a  depth  of  150 
feet,  after  the  improvement  was  made,  was 
much  more  than  lour  times  the  amount  of 
the  assessment.  The  contention  is  that  the 
council,  and  upon  its  neglect  to  do  so  the 
court,  should  have  divid^  the  parcel  thus 
standing  in  bulk,  and  that  the  court  should 
grant  relief  by  enjoining  the  assessment  as 
to  that  portion  which  is  in  value  less  than 
four  times  the  amount  of  the  assessment. 
There  is  plausibility  in  the  claim  that  the 
rule  adopted  reaches  an  imfair  and  inequita* 
ble  result,  and  perhaps  it  is  sufficiently  im- 
portant to  call  for  legislative  action  on  the 
subject.  But  we  are  of  opinion  that  the  au- 
thorities giving  construction  to  the  statutes 
are  against  the  claim  as  a  legal  proposition. 
Kev.  Stat.  §  2260;  Cincinnati  v.  Oliver,  31 
Ohio  St.  371;  Chiswold  v.  Pelton,  34  Ohio 
St.  482. 

Other  questions  are  argued.  We  have  con- 
sidered them,  but  do  not  regard  any  as  r^ 
quiring  a  reversal  of  the  judgment. 

Judgment  affirmed. 
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William  D'MALET 

V. 

SOUTH  BOSTON  GASLIGHT  COMPANY. 

(158  Mam.  185.) 

1.  The  maxim  Volenti  non  lit  Injuria 
applies  in  caie  of  an  Injury  to  a  Bervant  by 
falling  from  a  run  along  which  he  was  em- 
ployed to  wheel  coal,  and  which  was  without 
guards  to  prevent  hit  falling  ofC  and  being 
injured,  even  under  a  statute  making  the  em- 
ployer  liable  for  injuries  to  serrants  from  de- 
fects In  the  ways,  works,  or  machinery  which 
arise  from,  or  have  not  been  discovered  or 
remedied  owing  to,  the  negligence  of  the  em- 
ployer, or  of  a  person  in  his  service  charged 
with  the  duty  of  seeing  that  such  things  are 
in  proper  condition. 


a.  The  Talidlty  of  a  servant's  eontract 
to  take  tbe  risk  of  an  unsafe  working 
place  Is  not  affected  by  the  fact  that  he  does 
not  know  and  appreciate  the  particulars  of 
the  danger,  if  he  knows  there  is  danger,  and 
expressly  contracts  in  regard  to  it  without 
caring  to  Icnow  the  particulars. 

8.  There  Is  an  Implied  contraet  to  as« 
■ume  the  risks  when  a  servant  agrees  to 
work  in  a  business  involving  obvious  dangers 
by  reason  of  the  Inferior  machinery  with 
which  he  knows  it  Is  carried  on,  although  the 
statute  makes  the  employer  liable  for  injuries 
from  defects  in  the  ways,  works,  or  machin- 
ery arising  from,  or  not  discovefed  or  reme- 
died owing  to,  the  employer's  negligence. 

(January  17,  1893.) 


Nora. — Volenti  non  fit  injuria  a$  a  defento  to 
aetions  bp  injured  eervanU. 

I.  Introduoiory. 

•II.  Meaninff  and  effect  of  the  fMuHm,  m  a 
matter  of  verbal  conetruotion. 

III.  Relation  of  the  maxim  to  the  doctrine  of 
a  contractual  aesumpiion  of  riske. 

lY.  Mawim  not  available  ae  a  defense,  unleee 
plainiiffe  knowledge  of  danger  Is  ehoton, 

Y.  Logical  eignifloanoe  of  the  aervanVa 
knowledge. 

VI.  Bow  far  voluntas/  notion  may  be  in- 
ferred from  the  eervanVe  knowledge  of 
a  risk;  generally. 

VII.  Specific  oiroumataneee  bearing  on  quee- 
tion  whether  eervani  woe  volene. 

a.  Fact  thai  risk  wae  one  ordinarily  in- 

ctdent  to  the  service. 

b.  Fact  that  risk  was  known  to  the  serv- 

ant when  he  entered  the  employ- 
ment, 
e.  Fact  that  risk  was  not  known  to  the 
servant  ^hen  he  entered  the  em- 
ployment, 

d.  Fact  that  conditions  were  or  were 

not  under  the  oontrol  of  the  serv- 
ant. 

e.  Fact  that  work  was  undertaken  by 

servant  em  propria  motu, 

t  Fact  that  servant  complained  of  the 
dangerous  condition, 

g.  Fact  that  servant's  motive  for  con- 
tinuing work  was  his  fear  of  dis- 
missal, 

h.  Fact  that  duty  violated  was  statu- 
tory, 

1.  'Necessity  of  proving  consent  to  par- 
ticular risk, 

j.  Circumstances  indicating  master's  ac- 
ceptance of  the  responsibility, 
▼III.  Negligence  of  the  servants  of  a  person 

other  than  the  plaintiff's  employer  not 

a  risk  assumed, 
IZ.  Relation  of  the  maaHm  to  the  defense  of 

eontributory  negligence. 
X.  Bearing  of  the  servant's  knowledge  upon 

tJ^e  question  whether  he  was  negligent, 

I.  Introductory, 

Unless  the  division  of  the  court  in  Davis  v. 
FoBBSS  is  to  be  regarded  as  the  result  merely  of 
a  difference  of  opinion  respecting  the  extent  of 
the  right  of  the  court  to  make  a  peremptory  rul- 
ing upon  the  effect  of  the  particular  evidence  ad- 
duced to  establish  an  assumption  of  the  risk  by 
the  plaintiff,  the  decision  of  the  majority  of  the 
judges  seems  to  conflict  with  that  rendered  In 
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Mahoney  v.  Dore  (1892)  155  Mass.  518,  80  N.  B. 
866,  which  adopted  the  English  doctrine  (ex- 
plained in  VII.  c,  h,  infra)  ^  that 'the  question 
whether  the  servant's  acceptance  of  a  risk  aris- 
ing from  temporary  defects  created  by  the  mas- 
ter's negligence  after  the  commencement  of  the 
service  was  voluntary,  within  the  meaning  of 
the  maxim  Volenti  non  fit  injuria,  is  primarily 
and  essentially  one  of  fact  for  the  Jury.  That 
the  Judgment  was  understood  by  Knowlton,  J., 
to  be  one  which  actually  amounted  to  a  repudia- 
tion of  this  theory  is  a  reasonable  Inference 
from  the  tenor  of  his  argument,  and  In  this 
point  of  view  his  dissent  is  rendered  still  more 
significant  by  the  fact  that  the  Judgment  of  the 
whole  court  in  the  earlier  case  was  delivered  by 
him.  The  circumstances  In  the  intermediate 
caie  of  O'MALBr  v.  South  Boston  Gaslioht 
Co.  irere,  It  will  be  observed,  not  such  as  to 
raise  the  same  issue  as  Mahoney  v.  Dore,  and 
the  concurrence  of  the  learned  Judge  in  that  rul- 
ing merely  indicates  that  he  considered  the  max- 
im to  be,  as  matter  of  law,  a  bar  to  the  action, 
where  the  servant  has  continued  to  exi>ose  him- 
self to  permanently  dangerous  conditions  which 
have  remained  unaltered  for  many  years. 

If  the  bearing  of  Davis  v.  Fobbib  be  what  w 
have  suggested,  it  must  evidently  be  taken  as  de- 
noting the  final  expulsion  from  Massachusetts 
of  the  more  liberal  English  doctrine  to  which 
recognition  had  been  accorded  in  Mahoney  ▼. 
Dore,  and  therefore  as  Indicating  the  conclusion 
of  the  court  that  dangers  incurred  by  a  servant 
with  a  full  comprehension  of  their  extent  should 
be  held,  ap  a  matter  of  law,  to  be  assumed, 
whether  that  assumption  is  referred  to  the 
theory  of  an  implied  contract,  or  to  the  princi- 
ple embodied  in  the  maxim. 

This  categorical  declaration  for  a  view  which 
places  one  of  the  most  authoritative  of  the  Ameri- 
can courts  in  direct  antagonism  to  thos^  of  the 
mother  country  marks  an  important  stage  in  the 
development  of  the  law  of  the  subject,  and  fur- 
nishes a  convenient  opportunity  for  an  exhaust- 
ive examination  of  the  cases  with  a  view  to  as- 
certaining with  as  much  exactitude  as  is  possi- 
ble, under  the  circumstances,  the  theory  of  .the 
common  law  as  to  the  meaning  of  the  maxim. 

It  Is  well  settled  that,  indei;>endent]y  of  the 
relation  of  master  and  servant,  there  may  be 
a  voluntary  assumption  of  the  risk  of  a  known 
danger  which  will  debar  one  from  recovering 
compensation  in  case  of  injury  to  person  and 
property  therefrom,  even  though  he  was  in  the 
exercise  of  due  care.  Miner  v.  Connecticut 
River  R.  Co.  (1891)  158  Mass.  898,  26  N.  B. 
994. 
11 
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EXCEPTIONS  br  plaintiff  to  rulingi  of 
the  Superior  Court  for  Suffolk  County 
directing  a  verdict  in  defendant's  favor  in  a 
proceedim^  to  recover  danuiges  for  personal 
injuries  alleged  to  have  resulted  from  defend- 
ant's negligence.    Judgment  on  the  verdict. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  P.  Barlow  for  plaintiff. 

Messrs.  Cbarles  P.  GreenouclK  and 
James  P.  Parmenter,  for  defendant : 

The  plaintiff  cannot  recover  because  he 
voluntarily  exposed  himself  to  an  obvious 
risk  which  he  knew  and  fully  appreciated. 

The  principle  expressed  in  the  maxim 
Volenti  non  fit  injuria  applies. 

Thomas  v.  Quartermaine,  L.  R.  18  Q.  B. 
Div.  G86;  Oarhury  v.  Downing,  154  Mass. 
24S,  28  N.  £.  162;  Brady  v.  Ludlow  Mfg.  Oo. 
154  Mass.  468,  28  N.  K  90L 

Nor  does  Stat.  1887,  chap.  270,  alter  the 


plaintiff's  position,  so  far  as  the  above-stated 
principle  is  concerned.  Before  that  statute 
there  can  be  no  question  that  this  plaintiff 
could  not  recover. 

Moulton  V.  Gage,  138  Mass.  390;  Leary  v. 
Boston  d  A.  R.  Oo,  139  Mass.  580,  52  Am. 
Rep.  733,  2  N.  K  115. 

At  most,  the  effect  of  the  statute  is  to 
place  the  servant  in  the  position  of  a  stran- 
ger using  the  master's  premises  at  his  invi- 
tation on  business. 

Stat,  1887,  chap.  270,  S  1,  d.  8;  Thomas 
V.  QuartermaiMyij,  R.  18  Q.  B.  Div.  685; 
We6Kn  v.  Ballard,  L.  R.  17  Q.  B.  Div.  122. 

And  while  the  owner  of  premises  is  li- 
able for  injuries  caused  by  their  unsafe  con- 
dition to  a  third  perscm  who  is  ignorant  of 
the  danger  when  the  owner  knows  of  the  dan- 
ger and  gives  him  no  notice  {Caa^lcton  v. 
Franconia  Iron  d  8,  Co,  99  Mass.  216),  the 


Wherever  there  Is  no  contractual  relation  be- 
tween the  plaintiff  and  defendant.  It  is  evident 
that  this  defense  must  rest  upon  the  general 
principle  expressed  In  the  maxim  Volenti  non 
fit  infuria,  and  cannot  be  founded  upon  the 
theory  of  an  implied  agreement  to  which  it  has 
been  usually  referred  In  suits  by  a  servant 
against  his  own  employer.  The  absence  of  priv- 
ity of  contract  necessarily  entails  the  conse- 
quence that,  as  has  been  held  in  one  case,  there 
Is  no  presumption  that  the  servant  of  one  per- 
son accepts,  as  an  implied  term  of  his  contract, 
the  hasards  arising  from  the  negligence  of  a 
stranger.  Brewer  v.  New  York,  L.  B.  ft  W.  R. 
Co.  (1891)  124  N.  T.  59,  11  L.  R.  A.  488,  26  N. 
B.  824  (said  of  an  express  messenger). 

It  happens  that  most  of  the  cases  In  which  the 
maxim  has  been  discussed  In  connection  with  the 
kind  of  accidents  to  which  workmen  are  liable 
have  been  actions  In  which  the  defendant  was 
the  plalntifTs  master.  But  a  more  adequate 
conception  of  Its  meaning  will  be  obtained  by 
also  utilising  the  discussions  in  those  cases  re- 
cently reviewed  in  this  series, — James  v.  Rapides 
Lumber  Co.  (1898;  La.)  44  L.  R.  A.  83,  where 
the  person  sued  was  a  stranger.  The  use  of 
both  lines  of  authorities  indifferently  is  amply 
justified  by  the  fact  that,  as  the  maxim  Is  of 
universal  application,  the,  determination  of  the 
question  whether  It  is  or  is  not  available  cannot 
be  affected  by  the  mere  fact  that  the  relations 
of  the  parties  to  the  action  were  for  some  pur- 
poses defined  by  a  contract.  See,  especially, 
the  opinion  of  Bowen,  L.  J.,  in  Thomas  v. 
Quartermaine  (1887)  L.  R.  18  Q.  B.  Div.  685, 
66  L.  J.  Q.  B.  N.  S.  840,  67  L.  T.  N.  S.  537,  35 
Week.  Rep.  666,  61  J.  P.  616. 

It  Is  not  amiss  to  mention  that  in  compiling 
this  note  the  writer  has  made  free  use  of  an 
article  written  by  him  for  the  American  Law 
Review,  vol.  32,  pp.  67  et  seq. 

An  Instructive  discussion  of  the  operation  of 
the  maxim  in  the  case  of  a  stranger  entering 
upon  premises  without  permission  will  be  found 
In  the  so-called  "Spring-Gun  Case,"  Ilott  v. 
Wilkes  (1820)  8  Barn,  ft  Aid.  304,  which,  as 
will  be  remembered,  was  the  subject  of  an  amuf^ 
Ing  essay  by  Sydney  Smith  in  the  Edinburgh  Re- 
view. The  language  of  the  opinions  is  decidedly 
interesting  in  the  present  connection,  as  it  in- 
dicates the  views  held  by  English  Judges  not 
long  before  the  doctrine  of  assumption  of  risks 
was  introduced  in  the  law  of  master  and  serv- 
ant by  Priestley  v.  Fowler  (1837)  3  Mees.  & 
W.  1,  Murph.  ft  H.  805,  1  Jur.  987.  The  phrase- 
ology of  such  a  passage  as  this  (from  the  opin- 
ion of  Bayiey,  J.)  bears  a  curious  resemblance 
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to  that  which  has  since  become  so  familiar  In 
employers'  liability  cases :  "It  Is  suflUdent  for 
a  party  generally  to  say,  'There  are  spring  guns 
In  this  wood,'  and  If  another  then  takes  upon 
himself  to  go  Into  the  wood,  knowing  that  he 
Is  In  the  hasard  of  meeting  with  the  injury 
which  the  guns  are  calculated  to  produce,  it 
seems  to  me  that  he  does  it  at  his  own  peril, 
and  must  take  the  consequences  of  his  own  act. 
The  maxim  of  law  Volenti  non  fit  infuria  ap- 
plies, for  he  voluntarily  exposes  himself  to  the 
mischief  which  has  happened.  He  Is  told  that 
If  he  goes  Into  the  wood  he  will  run  a  particular 
risk,  for  that  In  those  grounds  there  are  spring 
guna  Notwithstanding  that  caution  he  says, 
'1  will  go  Into  the  wood,  and  I  will  run  the  risk 
of  all  consequences.**  Has  he  then  any  right, 
after  he  has  been  distinctly  apprised  of  his 
danger,  to  bring  an  actloa  against  the  owner  of 
the  soil  for  the  consequences  of  his  own  Im- 
prudent and  unlawful  act?  I  think  not,  for  he 
had  no  right  to  enter  the  wood,  and  in  so  do- 
ing, he  became  a  trespasser  and  a  wrongdoer." 

II.  Meaning  and  effect  of  the  maxim,  as  a  mat' 
ter  of  verhal  construction. 

The  maxim  Volenti  non  fit  injuria,  originally 
borrowed  from  the  civil  law,  has  lost  much  of 
its  literal  significance.  A  free  citizen  of  Rome, 
who.  In  concert  with  another,  permitted  himself 
to  l>e  sold  as  a  slave  in  order  that  he  might 
share  In  the  price,  suffered  a  serious  injury,  and 
he  was,  in  the  strictest  sense  of  the  term, 
volens.  The  same  can  hardly  be  said  of  a  slater 
who  Is  Injured  by  a  fall  from  the  roof  of  a 
house ;  although  he,  too,  may  be  volens  In  the 
sense  of  English  law.  Lord  Watson  In  Smith 
V.  Baker  (1891)  A.  C.  826  (p.  866).  60  L.  J.  Q. 
B.  N.  S.  683,  05  L.  T.  N.  S.  467,  66  J.  P.  660. 

What  effect  should  be  ascribed  to  the  maxim 
in  its  present  environment,  especially  in  rela- 
tion to  actions  for  negligence,  is  a  question  to 
which  the  cases  supply  no  certain  answer.  This 
uncertainty  does  not  arise  from  any  difficulty  in 
ascertaining  the  meaning  which  it  bears  when 
considered  from  the  standpoint  merely  of  ver- 
bal construction,  for  the  subjoined  translations 
and  paraphrases  show  that  there  is  no  substan- 
tial difference  of  opinion  on  this  question  among 
the  authorities. 

"One  who  has  invited  or  assented  to  an  act 
being  done  towards  him  cannot,  when  he  suffers 
from  it,  complain  of  it  as  a  wrong."  Lord 
Herscbell  in  Smith  v.  Baker  (1891)  A.  C.  326, 
360,  60  L.  J.  Q.  B.  N.  S.  683,  66  L.  T.  N.  S.  467, 
66  J.  P.  660. 

"One  man  cannot  sue  another  in  respect  of  a 
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awii«r  is  not  liable  to  one  who  voluntarily 
aasumes  the  risk  of  a  known  danger. 

Miner  v.  Connecticut  River  12.  Co,  163 
Mass.  398.  26  K.  K  094. 

The  plaintiff's  fear  of  losing  his  place, 
baaed  merely  on  his  own  alleged  understand- 
ing of  the  reason  why  other  workmen  had 
been  discharged,  without  any  threat  from  or 
eommunicalion  with  the  employer  or  with 
the  other  men,  is  not  sufficient  to  alter  the 
rule  of  law. 

Haley  t.  Case,  142  Mass.  316;  Leary  ▼. 
Boston  d  A.  R,  Co.  139  Mass.  680,  62  Am. 
Rep.  73S,  2  N.  £.  115;  Weecott  ▼.  New  York 
d  N.  B.  R.  Co.  153  Mass.  460,  27  N.  E.  10. 

To  constitute  a  defect  there  must  be  some 
Inadequacy  in  the  actual  physical  condition 
of  the  ways,  works,  and  machinery  for  the 
purpose  for  which  Uiey  are  used. 

WaUh  T.  Whiteley,  L.  R.  21  Q.  B.  Diy.  371 ; 


Wehlin  ▼.  BaUard,  L.  R.  17  Q.  B.  Diy.  122; 
Paley  v.  Gamett,  L.  R.  16  Q.  B.  Diy.  52. 

But  the  condition  of  things  in  the  neigh- 
borhood of  the  ways,  works,  and  machinery, 
but  not  forming  a  part  of  them,  is  not  a  de- 
fect under  the  act. 

Thomas  y.  Quartermaine,  L.  R.  17  Q.  B. 
Diy.  414:  UoQiffin  y.  Palmer'a  Shipbuilding 
d  /.  Co.  L.  R.  10  Q.  B.  Diy.  6;  O'Connor  y. 
Neal,  163  Mass.  281,  26  K.  £.  867 ;  May  y. 
Whittier  Uaoh.  Co.  164  Mass.  29,  27  N.  E. 
7C8. 

Knowlton*  J.,  deliyered  the  opinion  of 
the  court: 

The  plaintiff,  while  wheeling  coal  in  a  bar^ 
row  on  a  run  in  one  of  the  defendant's  coal 
sheds,  fell  off  and  was  injured.  The  action  is 
brought  imder  the  employers'  liability  act 
(Stat.  1887,  chap.  270)  for  an  alleged  defect 


danger  or  risk,  not  unlawful  in  itself,  that  was 
yfalble,  apparent,  and  voluntarily  encountered 
bj  the  Injured  person."  Bowen,  L.  J.,  In  Thorn- 
mm  ▼.  Quartermalne  (1887)  L.  B.  18  Q.  B.  DlT. 
68&,  e99,  66  L.  J.  Q.  B.  N.  8.  840,  67  L.  T.  N.  8. 
S87,  85  Week.  Rep.  666,  61  J.  P.  616. 

**OBe  who  knows  of  a  danger  from  the  nef  11- 
gence  of  another,  and  understands  and  appre- 
d&tea  the  risk  therefrom,  and  yolnntarlly  ex- 
poses himself  to  It,  is  precluded  from  recover- 
Inff  for  an  Injury  which  results  from  the  expos- 
ure.** Fftsgerald  y.  Connecticut  River  Paper 
Co.  (1891)  165  liass.  166,  29  N.  E.  464. 

*'No  one  can  maintain  an  action  for  a  wrong, 
wbere  he  has  eonaented  or  eontrlbut04  to  the 
act  of  which  he  complalna**  CMrtls,  J.,  In  Byam 
y.  Bnllard  (1862)  1  Curt.  C.  C.  100,  Fed.  Caa 
No.  2,202. 

Ko  one  can  maintain  an  action  for  a  wrong 
wbere  he  has  eonaented  or  contributed  to  the 
act  which  occasioned  It.  Mad  River  ft  L.  E.  R. 
Co.  y.  Barber  (1866)  6  Ohio  8t  641,  67  Am. 
Dec  S12. 

"That  to  which  a  person  assents  Is  not  es- 
teemed In  law  an  Injury."  Broom,  Legal  Max- 
ima 268. 

No  one  can  maintain  an  action  for  a  wrong 
wbere  he  has  consented  to  the  act  which  oe- 
caalona  his  loss.     Broom,  Legal  Maxims,  p.  266. 

"He  who  consents  to  an  act  Is  not  wronged 
by  It,"     Cal.  Civ.  Code,  i  3515. 

**Conaent  Is  generally  a  full  and  perfect  shield 
when  that  Is  complained  of  as  a  civil  Injury 
which  was  consented  to.  ...  [A  man]  Is 
Dot  Injured  by  a  negligence  which  Is  partly 
'^  chargeable  to  his  own  fault.*'  Cooley,  Torts,  2d 
ed.  •lOS,  p.  187. 

III.  Relation  of  the  maxim  to  the  doctrine  of  a 
contractual  assumption  of  risks. 

(Its  relation  to  the  defense  of  contributory 
negligence  Is  discussed  in  IX.,  infra.) 

The  difflcultles  of  the  subject  begin  when  we 
endeavor  to  extract  from  the  cases  an  answer 
to  the  wider  question,  Under  what  circumstances 
■hall  a  plaintiff  be  regarded  as  a  voluntary  agent 
In  such  a  sense  that  his  action  will  be  barred 
by  the  maxim?  It  will  be  found  that  the  rul- 
ings and  dicta  of  the  Judges,  especially  in  Eng- 
land, are  so  hopelessly  irreconcilable  in  regard 
to  many  of  the  most  important  points  upon 
which  disagreement  is  possible  that  the  com- 
ssentator  can  do  little  more  than  register  the 
effect  of  the  authorities  in  such  a  manner  as  to 
exhibit  clearly  the  grounds  upon  which  the  op- 
posing theories  are  rested  by  their  respective 
advocates.  To  attempt  to  construct  a  conslst- 
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ent  and  symmetrical  body  of  law  from  the  ma- 
terials furnished  by  the  reports  would  be  to  un- 
dertake a  hopeless  task. 

That  the  defense  of  assumption  of  risks 
might.  In  actions  by  a  servant  airalnst  his  own 
master,  be  referred  either  to  the  doctrine  of  an 
Implied  agreement  or  to  the  broader  principle 
expressed  in  the  maxim,  has  been  taken  for 
granted  in  several  decisions  under  common-law 
rule.  Sklpp  y.  Eastern  Counties  R.  Co.  (1833) 
0  Exch.  228,  8  C.  L.  Rep.  186,  23  L.  J.  Exch.  N. 
8.  28;  Mad  River  ft  L.  B.  R.  Co.  v.  Barber 
(1866)  6  Ohio  8t.  641,  67  Am.  Dec.  312 ;  Gibson 
V.  Pacific  R.  Co.  (1870)  46  Mo.  163,  2  Am.  Rep. 
497 ;  Louisville,  N.  O.  ft  T.  R.  Co.  v.  Conroy 
(1886)  63  Miss.  662;  Devltt  v.  Pacific  R.  Co. 
(1872)  50  Mo.  302:  Mundle  v.  Hill  Mfg.  Co. 
(1894)  86  Me.  400,  80  Atl.  16. 

This  alternative  point  of  view  is  also  no- 
ticed by  Lord  Watson  in  Smith  y.  Baker  [1891] 
A.  C.  326,  356,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T. 
N.  8.  467,  66  J.  P.  660 :  "In  its  application  to 
questions  between  the  employer  and  the  em- 
ployed the  maxim,  as  now  used,  generally  Im- 
ports that  the  workman  had,  either  expressly 
or  by  implication,  agreed  to  take  upon  himself 
the  risks  attendant  upon  the  particular  work 
which  he  was  engaged  to  perform  and  from 
which  he  has  suffered  injury.  The  question  which 
has  most  frequently  to  be  considered  is,  not 
whether  he  voluntarily  and  rashly  exposed  him- 
self to  injury,  but  whether  he  agreed  that  If  in- 
Jury  should  befall  him  the  risk  was  to  be  his,  aad 
not  his  master'a" 

So,  also,  in  the  same  case  Lord  Herschell  said : 
"The  maxim  has  no  special  application  to  the 
case  of  employer  and  employed  though  its  appli- 
cation may  well  be  Invoked  in  such  a  case.'* 

The  distinction  thus  suggested  between  the 
rationale  of  the  defense  in  cases  where  there  is, 
and  caries  where  there  is  not,  a  privity  of  con- 
tract between  the  parties  was  doubtless  present 
to  the  mind  of  Wiiles,  J.,  when  he  remarked  in 
Indermaur  v.  Dames  (1866)  L.  R.  1  C.  P.  274, 
85  L.  J.  C.  P.  N.  S.  184,  12  Jur.  N.  S.  432,  14 
L.  T.  N.  8.  484,  14  Week.  Rep.  586.  1  Harr.  ft 
R.  243 :  "The  cases  referred  to,  as  to  the  lia- 
bility for  accidents  to  servants  and  persons  em- 
ployed in  other  capacities  in  a  business  or  pro- 
fession which  necessarily  and  obviously  exposes 
them  to  danger,  .  .  .  also  have  their  special 
reasons.  The  servant  or  other  person  so  em- 
ployed is  supposed  to  undertake,  not  only  all 
the  ordinary  risks  of  the  employment  into 
which  he  enters,  but  also  ail  extraordinary  risks 
which  he  knows  of  and  thinks  proper  to  incur, 
including  those  caused  by  the  misconduct  of  his 


IM 


MAasAoauaiBTTS  Sdfbbmb  Judicial  Ck>uBT. 


Jam., 


in  the  wavs,  works,  or  machinery  of  the  de- 
fendant; it  being  contended  that  the  defend- 
ant was  negligent  in  not  providing  guards 
on  the  runs  to  prevent  such  an  accident.  The 
plaintiff  testified,  and  it  was  undisputed, 
that  he  had  assisted  in  the  same  work,  at 
various  times,  during  the  last  fifteen  years, 
and  that  the  coal  shM  and  runs  had  all  the 
time  remained  unaltered  in  construction.  If 
the  action  were  at  common  law^  it  would  be 
too  plain  for  argument  that  the  plaintiff 
took  the  risk  of  such  accidents  as  that  which 
happened,  and  that  the  defendant  is  not  lia- 
ble. Fitzgerald  v.  Connecticut  River  Paper 
Co,  155  Mass.  155,  29  N.  E.  464;  Udhoney  v. 
Dorcy  156  Mass.  513,  90  N.  E.  366.  But  it  is 
contended  that  under  the  statute  referred  to 
the  rule  is  different.  It  is  well  settled  that, 
in  the  absence  of  a  special  contract  affecting 
the  rights  and  liabilities  of  the  parties,  the 


statute  has  taken  away  from  defendants;  in 
the  cases  mentioned  in  it,  the  defense  that 
the  injury  was  caused  by  the  act  of  a  fellow 
servant  of  the  plaintiff.  It  is  also  estab- 
lished by  an  adjudication  of  this  court,  and 
by  decisions  under  a  similar  statute  in  Eng- 
land, that  it  has  not  taken  away  the  defense 
that  the  plaintiff,  knowing  and  appreciating 
the  danger,  voluntarily  assumed  tne  risk  of 
it.  Mellor  v.  Merchants'  Mfg,  Co,  150  Mass. 
302,  5  L.  R.  A.  702,  23  N.  E.  100;  Thomas  v. 
Quartermaine,  L.  R.  18  Q.  B.  Div.  085;  Yar- 
mouth V.  France,  L.  R.  10  Q.  B.  Div.  647; 
ThrusseU  v.  Handyside,  L.  R.  20  Q.  B.  Div. 
359;  Walsh  v.  Whiteley,  L.  R.  21  Q.  B.  Div. 
371 ;  Smith  v.  Baker  [1891]  A.  C.  325. 

Precisely  how  and  when  this  defense  can 
be  availed  of  in  cases  where  the  ways,  works, 
and  machinery  of  the  defendant  are  found  to 
be  defective  has  never  been  decided  in  this 


fellow  servants^  not,  however,  including  those 
which  can  be  traced  to  mere  breach  of  duty  on 
the  part  of  the  master.** 

See  also  O'Malbt  v.  South  Bostov  Gaslioht 
Co. 

See  also  the  opinion  of  Chief  Justice  Shaw  In 
Farwell  v.  Boston  &  W.  B.  Co.  (1842)  4  Met. 
49,  88  Am.  Dec.  839,  infra,  the  reasoning  of 
which  has  been  adopted  bj  every  American 
court. 

But  some  Judges  have  used  language  import- 
ing that  the  contractual  acceptance  of  risks  is 
referable  solely  to  the  theory  by  which  a  serv- 
ant is  viewed  as  one  whose  rights  are  regulated 
by  contract,  express  or  implied, — a  theory  which 
was  thus  summed  up,  as  regards  the  obligations 
on  the  master's  side,  in  a  well-known  case  before 
the  House  of  Lords:  **A  master  is  not,  and 
cannot  be,  liable  to  his  servant,  unless  there  be 
negligence  on  the  part  of  the  master  in  that  in 
which  he,  the  master,  has  contracted  or  under- 
taken with  his  servant  to  do."  Wilson  v.  Mer- 
ry (1868)  L.  R.  1  H.  L.  Sc.  App.  Caa  826,  19  L. 
T.  N.  8.  80,  per  Lord  Cairns. 

"Under  the  old  law  it  would  have  been  said : 
'Tou'  (the  servant)  'have  entered  into  or  con- 
tinued in  this  employment  where  this  thing  of 
which  you  complain  is  open  and  palpable,  and 
therefore  it  Is  an  implied  condition  of  your  con- 
tract of  service  that  you  take  upon  yourself 
the  risk  of  accidents  therefrom,  and  conse- 
queDtly  you  have  no  remedy  against  your  em- 
ployer.' As  between  master  and  servant  that 
iftLM  the  way  the  immunity  from  liability  was 
always  stated.  The  maxim  Volenti  nan  fit  in- 
juria was  not  wanted  as  between  master  and 
servant.  It  was  only  wanted,  if  at  all,  where 
no  such  relation  as  that  of  master  and  servant 
existed."  Yarmouth  v.  France  (1887)  L.  R. 
19  Q.  B.  Div.  647,  651,  67  L.  J.  Q.  B.  N.  S.  7, 
86  Week.  Rep.  288,  per  Lord  Esher. 

There  Is,  however,  some  inconsistency  in  the 
utterances  of  the  learned  judge.  He  remarks: 
"Before  the  employers'  liability  act  there  was 
this  condition  in  the  contract  of  hiring,  that,  if 
there  was  a  defect  In  the  premises  or  machinery, 
which  was  open  and  palpable,  whether  the  serv- 
ant actually  knew  it  or  not,  he  accepted  the 
employment  subject  to  the  risk.  That  is  the 
doctrine  which  is  embodied  in  the  maxim  Vo- 
lenti non  fit  injuria." 

This  theory  as  to  the  contractual  basis  of  the 
doctrine  of  assumption  of  risks,  first  formally 
enunciated  by  Chief  Justice  Shaw  in  Farwell  v. 
Boston  &  W.  R.  Co.  (1842)  4  Met.  49,  88  Am. 
Dec.  339,  dominates  the  whole  of  the  law  of  em- 
ployer's liability  to  such  an  extent  that  even  the 
defense  of  contributory  negligence,  which  is  in 
47  L.  R.  A. 


no  wise  dependent  upon  contract,  has  been  re- 
ferred to  an  implied  undertaking  of  the  serv- 
ant that  he  will  exercise  reasonable  care  to 
avoid  Injury.  Lake  Shore  A  M.  S.  R.  Co.  v.  Mc- 
Cormick  (1881)  74  Ind.  440;  Pittsburgh,  C.  & 
St.  L.  R.  Co.  V.  Adams  (1886)  105  Ind.  152,  5 
N.  E.  187.  One  court  has  gone  so  far  as  to 
lay  it  down  that,  a  servant  assumes  the  risk  of 
his  own  negligence,  of  the  negligence  of  his 
fellow  servants,  and  of  any  occurrence  not  due 
to  the  master's  negligence.  Malcolm  v.  Fuller 
(1890)  152  Masa  160,  25  N.  E.  83.  It  Is  sub- 
mitted, however,  that  the  assumption  of  the 
risk  of  one's  own  negligence  is  a  conception 
which  Is  scarcely  consistent  with  the  generally 
received  view  that  the  defense  of  contributory 
negligence  is  merely  an  application  of  the  doc- 
trine of  proximate  cause. 

But  in  most  of  the  decisions,  owing  to  the 
fact  that  the  phraseology  appropriate  to  the  dis- 
cussion of  a  contractual  acceptance  of  risks 
must  be  essentially  the  same  as  that  employed 
where  the  acceptance  is  discussed  independently 
of  a  contract,  it  is  often  impossible  to  say  with 
any  confidence  whether  the  court  intended  to 
rely  on  the  maxim  or  the  contract.  This  un- 
certainty concerning  the  foundation  of  the  doc- 
trine is  usually  of  slight  importance;  for.  In 
most  instances,  the  use  of  the  maxim  must  nec- 
essarily lead  to  the  same  conclusions  as  those 
which  would  be  reached  through  the  conception 
of  an  Implied  contract. 

This  remark  is,  however,  subject  to  one  not- 
able exception, — ^namely,  the  rule  which,  as  ex- 
plained in  IX.  infra,  declares  the  defense  of  co- 
service  to  be  available  only  where  the  servant  Is  , 
suing  his  own  master. 

IV.  Maxim  not  availalfle  as  a  defense,  unless 
plaintiff's  knowledge  of  danger  is  shown. 

That  a  master  who  seeks  to  escape  liability 
to  his  servant  on  the  ground  that  he  assumed 
the  risk  as  a  part  of  his  contract  must  lay  a 
foundation  for  the  defense  by  proving  that  he 
understood  the  risk,  is  a  familiar  principle. 
Scanlon  v.  Doston  &  A.  R.  Co.  (1888)  147  Mass. 
484,  18  N.  B.  209 ;  Bland  v.  Shreveport  BeU  R 
Co.  (1896)  48  La.  Ann.  1057,  36  L.  R.  A.  114. 
20  So.  284  ;  Hoffman  v.  Clough  (1889)  124  Pa. 
505,  17  Atl.  19;  Rummel  v.  Dllworth  (1890) 
131  Pa.  509,  19  Atl.  345 ;  Comben  v.  Belleville 
Stone  Co.  (1896)  59  N.  J.  L.  226,  36  Atl.  473; 
Pennsylvania  R.  Co.  v.  Whltcomb  (1887)  111 
Ind.  212,  12  N.  E.  380 ;  Salem  Stone  ft  Lime  Co. 
y.  Griflin  (1894)  139  Ind.  141,  88  N.  E.  411; 
Clapp  V.  Minneapolis  &  St.  L.  R.  Co.  (1886)  86 
Minn.  6,  29  N.  W.  340;  Hlggins  v.  Williams 
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eommonwealtfa.  The  nature  of  the  defense 
was  somewhat  considered  in  Fitzgerald  y. 
Conneetiout  River  Paper  Co,  165  Mass.  165, 
29  N.  £.  464,  and  Mahoney  y.  D^^re,  155 
MasB.  613,  30  N.  £.  366,  which  were  cases  at 
common  law;  and  it  was  held  that,  to  be  pre- 
cluded from  recoyering  on  this  ground,  the 
plaintiff  must  not  only  know  and  appreciate 
the  risk,  but  must  assume  it  yoluntarily. 
The  doctrine  of  assumption  of  the  risk  of 
his  emplo^ent  by  an  employee  has  usually 
been  considered  from  the  point  of  yiew  of  a 
contract,  express  or  implied,  but,  as  applied 
to  actions  of  tort  for  negligence  against  an 
employer,  it  leads  up  to  the  broader  princij^le 
expressed  by  the  maxim  Volenti  non  fit  tn- 
furia.  One  who,  knowing  and  appreciating 
a  danger,  voluntarily  assumes  the  risk  of  it, 
has  no  just  cause  of  complaint  against  an- 
other, who  is  primarily  responsible  for  the 


existence  of  the  danger.  As  between  the 
two,  his  yoluntary  assumption  of  the  risk  ab- 
solves the  other  from  any  particular  duty  to 
him  in  that  respect,  and  leaves  each  to  take 
such  chances  as  exist  in  the  situation,  with- 
out a  right  to  claim  anything  from  the  other. 
In  such  a  case  there  is  no  actionable  negli- 
gence on  the  part  of  him  who  is  primarily 
resDonsible  for  the  danger.  If  there  is  a 
failure  to  do  his  duty  according  to  a  high 
standard  of  ethics,  there  is,  as  between  the 
parties,  no  neglect  of  legal  duty.  That  part 
of  the  statute  under  which  this  action  is 
brought  gives  a  remedy  only  for  defects 
"which  arose  from,  or  liad  not  been  discov- 
ered or  remedied  owing  to,  the  negligence  of 
the  employer,  or  of  an^  person  in  the  service 
of  the  employer,  and  intrusted  by  him  with 
the  duty  of  seeing  that  the  ways,  works,  and 
machinery  are  in  proper  condition."    A  pro- 


(1866)  114  Cal.  176,  46  Fac  1041;  Bhearm.  A 
Bedf.  Neg.  |  209. 

That  the  mere  knowledge  of  a  danger  will  not 
preclDde  a  plaintiff  from  recovering  unless  be 
appreciates  the  risk,  see  Fitsgerald  v.  Connecti- 
cat  River  Paper  Co.  (1891)  155  Masa  156,  29 
N.  E.  464,  and  cases  cited. 

The  same  rale  prevails  where  the  plalntllTs 
assumption  of  the  risk  is  referred  directly  to  the 
■aazlm. 

**When,  as  is  commonly  the  case,  his  [the 
•ervant'i]  acceptance  or  nonacceptance  of  the 
risk  is  left  to  implication,  the  workman  cannot 
reasonably  be  held  to  have  undertaken  it,  unless 
he  knew  of  its  existence,  and  appreciated  or  had 
the  means  of  appreciating  it."  Smith  v.  Baker 
[18911  A.  C.  825,  855,  870,  60  L.  J.  Q.  B.  N.  8. 
•88,  65  L.  T.  N.  8.  467,  55  J.  P.  660. 

Before  the  servant  can  be  charged  with  hav- 
ins  volnntarily  undertaken  a  dangerous  business 
"plus  the  risk  from  defective  machinery,"  it 
must  be  shown  that  there  was  **an  assent  to  un- 
dertake the  work  with  full  appreciation  of  the 
risk."  Ibid.,  per  Lord  llorrls,  p.  869  [1891]  A. 
C 

A  judgment  for  the  plaintiff  should  be  en- 
tered though  the  jury  find  that  he  worked  "vol- 
untarily'* with  a  knowledge  of  the  danger,  where 
be  has  testified  that  he  had  not  full  knowledge 
of  the  danger  he  was  incurring,  but  only  that 
an  accident  might  happen,  and  the  question  has 
not  l>een  put  to  them,  whether  he  knew  the  par- 
ticular risk  he  was  Incurring.  Sanders  v.  Bark- 
er (Q.  B  D.  1890)  6  Times  L.  ft.  824. 

A  miner  who  was  injured  while  he  was  being 
.  hoisted  from  a  shaft  cannot  be  debarred  from  re- 
covering on  the  ground  that  there  was  no  banks- 
man stationed  at  the  pit  mouth  during  the  as- 
cent of  the  cage,  as  the  rules  of  his  employer 
required,  unless  it  is  shown  that  those  rules 
were  brought  to  his  notice.  Baddeley  v.  Gran- 
ville (1887)  L.  B.  19  Q.  B.  Div.  423,  56  L.  J. 
Q.  B.  N.  8.  501,  57  L.  T.  N.  8.  268,  86  Week. 
Rep.  68,  51  J.  P.  822. 

For  other  Illustrations  see  Brltton  v.  Qreat 
Western  Cotton  Co.  (1872)  L.  E.  7  Bxch.  132, 
41  L.  J.  Bzch.  N.  8.  99,  27  L.  T.  N.  8.  125,  20 
Week.  Rep.  525 ;  Illlngsworth  v.  Boston  Electric 
Llffbt  Co.  (1894)  161  Masa  588,  25  L.  R.  A. 
552,  87  N.  E.  778 ;  Perham  v.  Portland  General 
Electric  Co.  (1897;  Or.)  40  L.  R.  A.  799,  58 
Pac.  14  (these  two  last-named  cases  were  ac- 
tions against  a  stranger)  ;  also  the  cases  cited 
tai  subsequent  sectiona 

The  necessity  for  showing  the  plaintiff's 
knowledge  of  the  risk,  where  contributory  negli- 
gence (the  other  predicament  which  is  covered 
by  the  maxim  (see  IX.  infra)  is  relied  upon) 
47L.R.A. 


will,  of  course,  follow  directly  from  the  broad 
principle  that  negligence  can  be  affirmed  only 
in  respect  of  situations  and  conditions  known  to 
the  party  to  whom  It  Is  Imputed.  Brown  v. 
Louisville  *  N.  R.  Co.  (1895)  111  Ala.  275.  19 
So.  1001,  and  the  cases  cited  In  the  note  in 
WalkowskI  v.  Penokee  A  O.  Consol.  llines 
(1898;  Mich.)  41  L.  R.  A.  85,  et  §eq. 

Where  direct  proof  of  the  servant's  knowledge 
Is  not  obtainable  the  problem  for  solution  is 
whether  the  circumstances  are  such  that  con- 
structive notice  of  the  danger  must  be  imputed 
to  him.  Primarily,  of  course,  this  question  Is 
one  for  the  jury.  The  point  to  be  determined 
Is  whether  the  servant  ought,  as  a  reasonably 
careful  man,  to  have  ascertained  the  nature  and 
extent  of  the  perils  to  which  he  was  exposed. 
The  circumstances  to  be  considered  as  bearing 
upon  this  point  are  the  natural  Intelligence  and 
acquired  Information  and  experience  of  the  serv- 
ant, the  simple  or  recondite  character  of  the 
facts  to  which  the  inquiry  relates,  and  the  op- 
portunities which  a  person  in  his  position  would 
have  had  for  exercising  his  faculties  of  observa* 
tlon.  All  these  elements  have  been  discussed 
by  the  courts  most  elaborately  in  relation  to 
cases  In  which  the  defendant  haa  been  the  mas- 
ter of  the  plaintiff,  and  for  further  information 
upon  the  subject  the  reader  is  referred  to 
treatises  in  which  those  cases  are  collected. 
Many  of  them  are  cited  in  a  note  lately  pub- 
lished in  this  series  on  the  Duty  of  a  ma$ter 
to  instruot  and  ioam  hi§  §ervant»  a»  to  the 
perUe  of  the  employment,  James  v.  Rapld^ 
Lumber  Co.  (1898 ;  La.)  44  L.  R.  A.  88. 

In  an  action  by  a  stableman  for  Injuries  r^ 
celved  from  the  bite  of  a  vicious  horse,  allega- 
tions that  the  horse  was  a  dangerous  animal, 
and  on  several  previous  occasions  had  attacked, 
bitten,  and  severely  Injured  those  who  had 
charge  of  it,  have  been  held  to  show  that  the 
plaintiff  knew  the  animal's  temper,  and  was 
therefore  well  aware  of  and  wilfully  assumed 
the  risk  he  incurred  in  entering  the  stall  to  tie 
it  up.  Fraser  v.  Hood  (1887)  15  Ct.  Sees.  Caa 
178.  But  here  it  would  seem  that  the  jury 
shoo  Id  at  least  have  been  allowed  to  pass  upon 
the  question  whether  the  servant  really  did 
know,  or  ought  to  have  known,  the  animal's 
temper.  It  was  surely  not  a  conclusive  pr^ 
sumption  that  the  occurrences  indicating  vi- 
dousness  operated  as  notice  to  plaintiff  of  such 
vlciousnesa  That  the  question  whether  the 
plaintilTs  act  was  voluntary  should  also  have 
been  left  to  the  jury,  can  scarcely  be  disputed* 
since  the  decision  In  Smith  v.  Baker  [1891]  A. 
C.  825,  60  L.  J.  Q.  B.  N.  8.  688,  65  L.  T.  N.  8. 
467,  55  J.  P.  660  (see  infra,  V.). 
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oeeding  under  it  necessarily  inyolyeB  the  ques- 
tion whether  there  was  n^ligence  in  not 
having  the  ways,  works,  ^nd  machinery  in 
better  condition.  The  negliffenoe  referred  to 
is  the  neglect  of  a  duty  owed  to  the  plaintiff, 
and  not  of  a  general  duty,  which,  by  reason 
of  the  relations  of  the  parties,  does  not  ex- 
tend to  him.  The  statute  does  not  attempt 
to  take  away  the  right  of  the  parties  to  make 
•such  contracts  as  they  choose,  which  will  es- 
tablish their  respective  rights  and  duties. 
In  the  numerous  enterprises  of  every  kind 
which  involve  the  employment  of  labor,  there 
is  necessarily  almost  every  degree  of  danger 
to  employees.  Improvements  are  constant- 
ly being  made  in  the  methods  of  doing  busi- 
ness, and  in  ways,  works,  and  machinery 
used.  The  adoption  of  the  latest  and  best 
machinery  would  often  involve  the  displace- 
ment and  loss  of  that  which  has  been  but 


little  used,  and  which  wa9  the  best  obtainable 
when  bought.  It  would  be  unreasonable  to 
attempt  to  require  everyone  hiring  laborers 
to  have  the  safest  place  and  the  best  machin- 
ery possible  for  carrying  on  its  business.  It 
would  be  an  unwarrant^  construction  of  the 
statute  which  would  tend  to  defeat  its  ob- 
ject, to  hold  that  laborers  are  no  longer  per- 
mitted to  contract  to  take  the  risk  of  work- 
ing where  there  are  peculiar  dangers  from 
the  arrangement  of  the  place,  and  from  the 
kind  or  quality  of  the  machinery  used. 
Nothing  but  the  plainest  expression  of  inten- 
tion on  the  part  of  the  legislature  would  war- 
rant giving  the  statute  such  an  interpreta- 
tion. We  nave  no  doubt  that  one  may  ex- 
pressly contract  to  take  the  obvious  risks  of 
danger  from  inferior  or  defective  machinery 
as  well  since  the  enactment  of  this  statute 
as  before.    If  he  does  so,  his  employer  owes 


Tbe  following  specific  rulings  have  also  been 
made  in  cases  where  the  servant  was  suing  a 
»traDger 

'  Constructive  knowledge  of  the  effect  of  mois- 
ture in  destroying  the  insulation  of  an  electric- 
light  wire  is  not  imputed  to  a  dishwasher  at 
a  hotel.  Giraudi  v.  Electric  Improvement  Co. 
(1895)  107  Cal.  120,  28  L.  B.  A.  596,  40  Fac. 
108. 

▲  hotel  dishwasher  has  no  such  interest  in 
the  sufficiency  of  the  insulation  of  electric-ligbt 
wires  that  he  is  chargeable  with  negligence  In 
failing  to  notice  that  such  insulation  was  de- 
fective at  any  particular  spot.  7Md. 
'  In  Perham  v.  Portland  General  Blectric  Co. 
(1897 ;  Or.)  40  L.  B.  A.  790,  53  Pac.  14,  the 
court,  in  discussing  the  contention  that  the 
plaintiff,  a  carpenter  in  the  service  of  a  railway 
company,  was  chargeable  with  notice  that  tbe 
insulation  of  certain  electric  wires  was  defect- 
ive, said :  **It  is  not  claimed  that  the  deceased 
had  any  more  knowledge  of  electricity  or  its 
effects  than  such  as  is  possessed  by  persons  of 
average  intelligence.  He  knew  that  there  is 
such  a  force  carried  by  wires  and  used  in  driv- 
ing cars  and  lighting  streets  and  houses,  and 
that  tbe  wires  in  question  were  used  for  that 
purpose ;  but  he  supposed,  as  is  the  common  un- 
derstanding, that  the  insulating  material  with 
which  such  wires  are  covered  Is  placed  there  for 
the  purpose  and  with  the  result  of  making  them 
safe.  He  had  no  knowledge  of  the  fact,  as  this 
record  discloses,  that  wires  are  used  for  tbe 
transmission  of  electricity,  which,  on  account 
of  the  high  voltage  carried,  cannot  be  insulated 
at  any  reasonable  cost  so  as  to  make  them  safe, 
and  that  the  Insulating  material  sometimes  used 
thereon  affords  no  protection  from  Injury. 
Nothing  can,  therefore,  be  claimed  in  this  case 
on  account  of  any  special  knowledge  of  electric- 
ity or  its  effect  possessed  by  the  deceased :  and 
there  la  no  pretense  that  he  knew  the  wires  were 
in  fact  dangerous.  .  .  .  These  wires  were 
visible,  insulated,  and  to  all  appearances  per- 
fectly harmless.  There  was  nothing  in  their 
appearance  to  warn  the  deceased  of  tbe  great 
force  being  carried  over  them,  or  that  there 
was  any  danger  in  .coming  in  contact  with  them. 
The  danger  was  a  hidden  and  secret  one,  and  the 
insulation  of  the  wires  deceptive.  The  familiar 
rule  that  one  who  deliberately  goes  into  a  place 
of  known  or  apparent  danger  and  is  injured 
must  take  the  consequences  of  his  hardihood  can 
have  no  application  here,  because  there  was  in 
fact  no  apparent  danger,  but,  on  tbe  contrary, 
BO  far  as  the  deceased — a  nonexpert— could  as- 
certain from  an  examination,  the  wires  were 
entirely  safe,  and  in  perfect  condition.  He  had 
47L.R.A. 


a  right,  therefore,  to  believe  that  the  place  was 
safe,  and  to  assume  that  the  defendant  company 
had  exercised  due  care  and  caution  to  prevent 
injury  to  him,  and  had  not  placed  on  the  bridge, 
in  such  a  position  that  he  would  likely  come  in 
contact  with  them,  wires  which  he  knew  to  be 
dangeroua* 


t» 


V.  Logical  Bigniftoanoe  of  tho  §orvanf§  feiMNol- 

edge. 

From  a  purely  logical  standpoint  the  bearing 
of  a  plaintiff's  knowledge  upon  the  applicabil- 
ity of  the  maxim  seems  to  be  that  proof  of  such 
knowledge  merely  raises  the  issue  of  fact,  wheth- 
er he  was  or  was  not  a  voluntary  agent,  and  that 
the  decisions  in  which  it  has  been  said  that  an 
assumption  of  a  risk  may  be  deduced,  as  a  mat- 
ter of  law,  from  such  proof  are  merely  illustra- 
tions of  the  principle  that  a  court  is  entitled  to 
declare  what  inferences  should  be  drawn  from 
the  evidence,  where  it  is  conceived  to  point  un- 
mistakably in  one  direction.  The  operative 
word  of  the  maxim  being  volent,  it  Is,  we  think, 
impossible  to  assert  that  it  is  a  case  of  which  a 
presumption  of  law,  in  the  proper  sense  of  the 
term,  can  be  predicated.  That  this  is  the  view 
of  modem  English  Judges,  at  all  events,  will  be 
apparent  from  a  perusal  of  the  language  used 
by  them  in  the  most  recent  cases. 

''Knowledge  on  the  part  of  the  Injured  per- 
son which  will  prevent  him  from  alleging  negli- 
gence against  the  occupier  [of  premises]  most 
be  a  knowledge  under  such  circumstances  as 
leads  necessarily  to  the  conclusion  that  the 
whole  risk  was  voluntarily  incurred.  The  max- 
im, be  it  observed,  is  not,  Scienti  non  fit  <n- 
furia,  but  volenti.  It  is  plain  that  mere  knowl- 
edge [of  the  risk]  may  not  be  a  conclusive  de- 
fense. There  may  be  a  perception  of  the  exist- 
ence of  the  danger  without  comprehension  of 
the  risk ;  as  where  the  workman  is  of  imperfect 
intelligence,  or,  though  be  knows  the  danger, 
remains  imperfectly  informed  as  to  its  nature 
and  extent.  There  may  again  be  concurrent 
facts  which  Justify  the  inquiry  whether  the  risk, 
though  known,  was  really  encountered  volun- 
tarily. .  .  .  Knowledge  is  not  a  conclusive 
defense  in  itself.  But  when  it  is  a  knowledge 
under  circumstances  that  leave  no  inference 
open  but  one,  vig.,  that  tbe  risk  has  been  volun- 
tarily encountered,  the  defense  seems  to  me  com- 
plete. .  .  .  Knowledge  ...  is  not  con- 
clusive where  it  is  consistent  with  the  facts 
that,  from  its  Imperfect  character,  or  other- 
wise, the  entire  risk,  though  in  one  sense  known, 
was  not  voluntarily  encountered,  but  here  on 
the  plain  facts  of  the  case  knowledge  on  the 
plaintiff's  part  can  mean  only  one  thing.     Bte 
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him  no  duty  in  respect  to  such  risks;  and,  if 
he  is  hurt  from  a  cause  included  in  the  con- 
tract, tiie  defect  is  not  within  the  terms  of 
the  statute,  the  maxim  Volenti  non  fit  in- 
juria applies,  and  he  cannot  reooyer. 
Whether  ne  knows  and  appreciates  the  par- 
ticulars of  the  danger  is  immaterial,  if  he 
knows  there  is  danger,  and  expressly  con- 
tracts in  regard  to  it,  without  caring  to 
know  the  particulars,  and  in  such  a  case  he 
must  he  deemed  to  encounter  it  willingly. 
One  who  makes  a  contract  to  enter  into  a 
new  relation  undertakes  voluntarily  what  he 
agrees  to  do;  and  his  agreement,  inasmuch 
as  the  other  party  acts  upon  it,  is  to  be  con- 
strued in  reference  to  the  obvious  facts  and 
circumstances  to  which  it  pertains.  When 
he  agrees  to  assume  the  risk  from  a  certain 
kind  of  machinery,  his  action  is  equally  toI- 
untary  in  reference  to  every  such  risk,  wheth- 


er he  fully  appreciates  the  danger,  or  chooses 
to  take  the  risk  of  it  without  Imowinff  its 
extent,  and  he  absolves  his  employer  from 
what  otherwise  would  be  a  duty  to  make  the 
machinery  safer. 

The  same  reason  applies  equally  where  the 
employee,  without  any  express  stipulation 
in  regard  to  risks,  enters  a  service  which,  by 
reason  of  the  obvious  condition  of  the  ways, 
works,  and  machinery,  involves  peculiar  dan- 
gers. Such  a  contract  is  implied  as  ought 
to  be  implied  from  the  situation  and  dealings 
of  the  parties,  and  it  has  the  same  effect  as 
if  expressly  made.  The  work  to  be  dons 
may  have  special  reference  to  defects  in  the 
works  or  machinery.  One  may  be  hired  to 
make  repairs  which  expose  him  to  peculiar 
dan^rs  oy  reason  of  the  condition  of  the  de- 
fective parts.  Surely,  it  cannot  be  said  that 
a  workman  does  not  impliedly  contract  to 


many  months  the  plaintiff,  a  man  of  full  Intelli- 
gence, had  seen  thte  vat — known  all  about  It — 
appreciated  Its  danger— elected  to  continue 
working  near  it.  It  seems  to  me  that  legal 
langoage  has  no  meaning  unless  it  were  held 
that  knowledge  such  ac  this  amounts  to  a  vol- 
untary encountering  of  the  risk."  Thomai  v. 
Quartermafne  (1887)  L.  B.  18  Q.  B.  Dlv.  686, 
G96.  607.  699.  56  L.  J.  Q.  B.  N.  S.  840,  B7  L.  T. 
N.  8.  587,  85  Week.  Bep.  555,  51  J.  P.  516,  per 
Bowen,  L.  J. 

**Kiiowledge  is  not  of  itself  condnslve  of  the 
▼olontary  character  of  the  plalntlff*e  actions.** 
Fry,  Ik.  J.,  p.  708  of  Law  Beports. 

In  Yarmoath  v.  France  (1887)  L.  B.  19  Q.  B. 
Div.  647,  57  L.  J.  Q.  B.  N.  8.  7,  86  Week.  Bep. 
283,  the  sentence  In  passage  Just  qnoted  from 
Lord  Justice  Bowen's  opinion  to  the  effect  that 
"there  may  be  a  perception  of  the  existence  of 
the  danger  without  comprehension  of  the  risk," 
was  objected  to  by  Lord  Esher  (p.  657 
of  Law  Beports)  on  the  ground  that  It  implied 
that  a  dull  man  might  recover  where  a  man  of 
intelligence  might  not,  as  both  would  know  of 
the  danger,  but  one  would  be  imperfectly  In- 
formed as  to  its  nature  and  extent.  This  criti- 
cism seems  to  be  Just.  The  proper  question  un- 
der such  circumstances  must  surely  be,  not 
merely  whether  the  servant  appreciated  the 
risk,  but  whether  he  ought  to  have  appreciated 
it,  and  this  can  be  determined  only,  by  assum- 
ing a  certain  normal  standard  of  intelligence 
amongst  employees  of  the  class  to  which  the 
plaintiff  belongs.  Individual  cases  of  defective 
understanding  must  be  disregarded  except 
where  It  is  due  to  special  causes  such  as  youth 
or  Inexperience,  and  even  then  the  question  of 
fact  to  be  answered,  though  it  covers  a  more 
limited  area,  should  still  be  couched  in  a  general 
form,  via.:  Would  a  person  of  average  intelli- 
gence, at  the  same  age  and  with  the  same  ex- 
perience as  the  plaintiff,  have  appreciated  the 
given  risk? 

**Mere  knowledge  of  the  danger  will  not  do ; 
there  must  <be  an  assent  on  the  part  of  the 
workman  to  accept  the  risk,  with  a  full  appre- 
ciation of  its  extent,  to  bring  [him]  the  work- 
man within  the  maxim."  Yarmouth  v.  France 
(1887)  L.  B.  19  Q.  B.  Div.  647,  657,  57  L.  J. 
Q.  B.  N.  8.  7,  86  Week.  Bep.  288,  per  Lord 
Esher. 

According  to  a  statement  In  a  subsequent 
case  before  the  court  of  appeal,  the  effect  of  the 
two  cases  last  cited  Is  that  a  person  who, 
"knowing  and  fully  appreciating  a  danger,  vol- 
untarily encounters  It,!*  cannot  maintain  an  ac- 
tion, but  the  bearing  of  the  servant's  knowledge 
of  the  danger  ujk^u  the  question  whether  his 
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continuance  of  work  was  voluntary  was  not  dls* 
cussed.  Amos  v.  Duffy  (C.  A.  1890)  6  Times 
L.  B.  889. 

The  plaintiff  Is  entitled  to  recover  ''unless  the 
circumstances  were  such  as  to  warrant  a  Jury 
in  coming  to  the  conclusion  that  the  plaintiff 
freely  and  voluntarily,  with  full  knowledge  of 
the  nature  and  extent  of  the  risk  he  ran,  im- 
pliedly agreed  to  incur  it."  Per  Lord  Esher  In 
the  same  case  (statement  adopted  In  Osborne  v. 
London  A  N.  W.  B.  Co.  (1888)  L.  B.  21  Q.  B. 
Div.  220,  57  L.  J.  Q.  B.  N.  8.  618,  50  L.  T.  N.  8. 
227,  86  Week.  Bep.  800,  52  J.  P.  806). 

'*The  question  in  each  case  must  be,  not  sim- 
ply whether  the  plaintiff  knew  of  the  risk,  but 
whether  the  circumstances  are  such  as  necessar- 
ily to  lead  to  the  conclusion  that  the  whole  risk 
was  voluntarily  incurred  by  the  plaintiff." 
Lindley,  L.  J.,  p.  660  of  Law  Beports. 

**If  then,  the  employer  thus  falls  In  his  duty 
towards  the  employed,  I  do  not  think  that,  be- 
cause he  does  not  straightway  refuse  to  con- 
tinue his  service  It  is  true  to  say  that  he  is 
willing  that  his  employer  should  thus  act  to> 
wards  him.  I  believe  It  would  be  contrary  to 
fact  to  assert  that  he  either  invited  or  assented 
to  the  act  or  default  which  he  complains  of  as  a 
wrong,  and  I  know  of  no  principle  of  law  which 
compels  the  conclusion  that  the  maxim,  Volenti 
non  fit  injuria,  becomes  applicable.  ...  1 
think  that,  where  a  servant  has  been  subjected 
to  risk  owing  to  a  breach  of  duty  on  the  part 
of  his  employer,  the  mere  fact  that  he  continues 
his  work,  even  though  he  knows  of  the  risk, 
and  does  not  remonstrate,  does  not  preclude  his 
recovery  In  respect  of  the  breach  of  duty,  by  rea- 
son of  the  doctrine.  Volenti  non  fit  infuria, 
which.  In  my  opinion,  has  no  application  to 
such  a  caSe."  Lord  Herschell  in  Smith  v.  Bak- 
er (1891)  A.  C.  325,  862,  865,  60  L.  J.  Q.  B.  N. 
8.  683,  65  L.  T.  N.  8.  467,  55  J.  P.  660. 

In  the  same  case  Lord  Watson,  putting  the 
hypothetical  case  that  the  servant  appreciated 
the  risk,  said :  "I  am  unable  to  accede  to  the 
suggestion  that  the  mere  fact  of  his  continuing 
at  his  work  with  such  knowledge  and  appre- 
ciation will  in  every  case  necessarily  imply  his 
acceptance.  Whether  it  will  have  that  effect 
or  not  depends,  in  my  opinion,  to  a  considerable 
extent  upon  the  nature  of  the  risk  and  the 
workman's  connection  with  It,  as  well  as  upon 
other  considerations  which  must  vary  accord- 
ing to  the  circumstances  of  each  ease.'*  (p. 
355.) 

"Mere  knowledge  by  the  workman  that  a  risk 
would  be  run  by  him  is  not  enough  to  deprive 
him  of  the  right  to  recover.  There  must  be  a 
thorough  comprehension  on  his  part  of  the  dan* 
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take  the  obvious  risks  from  the  condition  of 
the  machinery  when  he  agrees  to  do  work  in 
the  repair  of  it.  Nor  can  it  any  more  be  said 
that  he  does  not  impliedly  make  a  similar 
contract  when  he  agrees  to  work  in  a  busi- 
ness inyolying  obvious  dangers  by  reason  of 
the  inferior  machinery  with  which  he  knows 
it  is  to  be  carried  on.  He  is  free  to  accept 
the  service  or  not»  as  he  chooses;  and,  if 
harm  comes  to  him  by  reason  of  his  accept- 
ance of  it,  he  suffers  voluntarily.  It  is  man- 
ifest that  these  considerations  In  reference  to 
a  contract,  express  or  implied,  do  not  apply 
to  dangers  resulting  from  conditions  which 
arise,  or  defects  which  come  into  existence, 
after  the  making  of  the  contract,  which  can- 
not be  deemed  to  have  been  contemplated 
when  the  contract  was  made. 

The  precise  question  involved  in  this  ease 
does  not  seem  to  have  been  settled  in  Eng- 


land, although  there  has  been  much  discus- 
sion, and  a  variety  of  opinion,  in  re^rd  to 
questions  doselv  allied  to  it.  It  is  held  by 
all  the  judges  there  that  the  maxim  Volenti 
non  fit  injuria  applies  as  well  to  actions  un- 
der the  statute  as  to  those  at  common  law; 
but  none  of  the  cases  which  have  come  to  our 
attention  have  determined  the  effect  of  a 
contract  to  work  in  a  place  obviously  dan- 
gerous by  reason  of  inferior  machinery  or 
appointments  when  the  contract  was  made. 
Sometimes  it  seems  to  have  been  assumed 
that  the  defense  of  an  implied  contract  to  as- 
sume the  ordinary  risks  of  a  business  is  tak- 
en away  by  the  statute,  without  recognizing 
any  distinction  between  an  implied  contra<S 
founded  on  the  known  condition  of  the  ways, 
works,  and  machinery  in  reference  to  which 
the  contract  is  made,  and  a  contract  in  ref- 
erence to  dangers  from  the  negligence  of  fel- 


ger  and  tbe  risk,  and  a  voluntary  undertaking 
by  him  of  that  risk  and  danger."  Brooke  v. 
Ramsden  (1890)  63  L.  T.  N.  S.  287,  60  J.  P. 
262. 

In  order  that  the  maxim  may  constitute  a 
valid  defense,  "the  jury  ought  to  be  able  to  af- 
firm that  he  [the  servant]  consented  to  the 
particular  thing  being  done  which  would  Involve 
the  risk,  and  coDsented  to  take  the  risk  upon 
himself/*  Smith  v.  Baker  (1891)  A.  C.  826. 
60  L.  J.  Q.  B.  N.  a  683,  66  L.  T.  N.  S.  467,  00 
J.  P.  660.  per  Lord  Halsbury. 

A  judge  Is  not  justified  in  withdrawing  the 
case  from  the  jury  unless  the  evidence  can  bear 
no  other  construction  than  that  the  serrant 
thoroughly  understood  the  risk.  Amos  v.  Duffy 
(C.  A.  1890)  6  Times  L.  R.  889. 

Onfe  of  the  obstacles  to  the  establishment  of 
a  uniformity  of  views  upon  the  subject  remains 
to  be  noticed,  llany  judges  ascribe  to  tha 
maxim  a  significance  which  virtually  removes 
It  altogether  from  the  category  of  defenses  prop- 
erly so  called,  and  converts  It  into  a  statement 
of  a  reason  for  denying  the  existence  of  any 
duty  whatever  in  respect  to  the  plaintiff. 

It  becomes  a  serious  problem,  therefore, 
whether  the  liability  of  the  master  should  be 
determined  on  the  theory  that  some  conduct  on 
his  part  which  Justifies  the  Inference  that  he 
has  failed  in  attaining  a  certain  definite  stand" 
ard  of  care,  incumbent  on  all  who  engage  in  his 
particular  business,  must  first  be  established 
by  independent  evidence,  without  any  reference 
to  the  position  of  the  servant,  as  one  cognisant 
or  ignorant  of  the  conditions  created  by  the  em- 
ployer, the  effect  to  be  attributed  to  the  serv- 
ant's action  in  the  premises  being  left  to  be  set- 
tled as  a  separate  question ;  or  whether  the  in- 
vestigation should  proceed  on  the  theory  that 
the  Ignorance  or  knowledge  of  the  servant  has  a 
material  bearing  upon  the  question  whether  the 
employer  has  or  has  not  been  negligent.  The 
latter  of  these  theories  Is  apparently  the  one 
which  Is  supported  by  the  weight  of  authority. 
Its  essence  is  that  an  employer  Is  guilty  of  no 
breach  of  duty  In  accepting  the  services  of  one 
who  understands  the  perils  incident  to  his  em- 
ployment, from  whatsoever  cause  they  arise. 
An  obvious  corollary  of  this  doctrine  is  that, 
where  the  servant  thus  comprehends  fully  the 
position  in  which  he  Is  placed,  the  inquiry 
whether  the  agencies  provided  for  the  use  of 
the  servant  fall  short  of  an  Ideal'  standard  of 
excellence  which  the  law,  apart  from-  extrane- 
ous conditions,  exacts  from  the  employer,  be- 
comes wholly  irrelevant. 

'*  *The  duty  of  an  occupier  of  premises  which 
have  an  element  of  danger  upon  them  reaches  I 
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its  vanishing  point  In  the  case  of  those  who  are 
cognisant  of  the  full  extent  of  the  danger,  and 
voluntarily  run  the  risk,  Volenti  non  fit  in- 
juria.' Thomas  v.  Quartermaine  (1887)  L.  R. 
18  Q.  B.  Div.  685.  695.  56  L.  J.  Q.  B.  N.  8.  340. 
67  L.  T.  N.  8.  687,  86  Week.  Rep.  665,  61  J.  P. 
616,  per  Bowen,  L.  J.  Compare  the  remarks  of 
Fry,  L.  J.  (pp.  701  and  702)  82  Am.  L.  Rev.  p. 
61,  note  1.'* 

"If  the  plaintiff  did  voluntarily  underUke 
the  risk  from  which  he  suffered,  there  could,  aa 
a  matter  of  course,  be  no  negligence  imputable 
to  the  defendants.'*  Smith  v.  Baker  [1891]  A. 
C.  826  (p.  362),  60  L.  J.  Q.  B.  N.  8.  683,  65  L.  T. 
N.  8.  467,  65  J.  P.  660,  per  Lord  Watson. 

In  the  same  case  Lord  Bramwell  remarked 
(p.  844)  :  **In  the  course  of  the  argument  I  said 
that  the  maxim  Volenti  non  fit  injuria  did  not 
apply  to  a  case  of  negligence,  that  a  person 
never  was  volent  that  he  should  be  Injured  by 
negligence. — at  least,  unless  he  specially  agreed 
to  it.  I  think  so  still.  The  maxim  applies 
where,  knowing  the  danger  or  risk,  the  man  la 
voleng  to  undertake  the  work." 

The  remark  of  Lord  Cranworth  that  "a  party 
who  rushes  into  danger  himself  cannot  say. 
That  is  owing  to  your  negligence,"  is  possibly  an- 
other judicial  recognition  of  the  theory.  Pet- 
erson V.  Wallace  (1853)  28  Eng.  L.  &  Bq.  46. 
1  Macq.  H.  L.  748. 

8ee  also,  opinion  of  Cockbum,  Ch.  J.,  In 
Woodley  v.  Metropolitan  Diet.  R.  Co.  (1877) 
L.  R.  2  Bxch.  Div.  884,  386,  46  L.  J.  Bxch.  N.  8. 
621,  as  quoted  in  VII.  b,  infra. 

So,  also,  in  O'Malet  v.  South  Boston  6as- 
liiQHT  Co.  it  Is  said  that,  if  a  servant  contracts 
to  take  the  obvious  risks  of  danger  from  defec- 
tive machinery,  *'hls  employer  owes  him  no  duty 
in  respect  to  such  risks,  and,  if  he  is  hurt  from 
a  cause  included  in  the  contract,  the  defect  is 
not  within  the  terms  of  the  statute  [employers* 
liability],  the  maxim  Volenti  non  fit  injuria  ap- 
plies, and  he  cannot  recover." 

Other  cases  in  which  the  same  standpoint  has 
been  taken  with  more  or  less  distijictness,  but 
with  reference  rather  to  the  assumption  of  the 
risk  as  a  matter  of  implied  contract  than  to  the 
maxim,  the  original  agreement  of  the  master  to 
keep  his  instrumentalities  in  proper  condition 
being  superseded  pro  tanto  by  the  servant's  elec- 
tion to  expose  himself  to  the  additional  danger, 
are  the  following:  Coombs  v.  New  Bedford 
Cordage  Co.  (1869)  102  Mass.  572,  8  Am.  Rep. 
506 ;  Flsk  v.  Fitchburg  R.  Co.  (1893)  168  Masa 
238,  33  N.  B.  510;  Sullivan  v.  India  Mfg.  Co. 
(1873)  113  Mass.  896;  Qleason  v.  New  York  A 
N.  B.  R.  Co.  (1898)  169  Masa  68,  34  N.  B.  79; 
McGinnis    v.    Canada    Southern    Bridge    Ca 
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low  Berrants,  or  the  subsequent  ncfflect  of 
the  master.  In  Walsh  y.  whiteley,  L.  R.  21 
Q.  B.  Div.  371,  the  decision  of  the  Lords  Jus- 
tices lindley  and  Lopes,  a  majority  of  the 
court  of  appeals,  tenas  to  support  the  view 
we  have  taken,  although  the  judgment  is  on 
different  grounds.  So,  also,  does  the  judff- 
ment  in  Thomas  y.  Quartermaine,  L.  R.  18  Q. 
B.  Diy.  685,  which  has  been  often  consider^ 
and  explained,  but  neyer  oyerruled.  In 
Smith  y.  Baker  [1891]  A.  G.  326,  elaborate 
opinions  were  giyen  in  the  House  of  Lords, 
snowing  consi&rable  difference  of  yiew  on 
some  of  the  questions  we  haye  been  consider- 
ing; but  the  effect  of  a  contract  to  work  un- 
der exposure  to  peculiar  dangers  from  ma- 
ehinery,  obyious  when  the  contract  was 
made,  was  not  much  considered. 


In  the  present  case  the  plaintiff,  when  he 
made  his  contract,  knew  and  fully  appreciat* 
ed  the  dangers  to  which  he  was  about  to  ex* 
pose  himsdf,  for  they  were  obyious,  and  he 
nad  been  accustomed  to  work  on  the  runs, 
from  time  to  time,  for  fifteen  years,  durins 
which  period  they  had  remained  unchange£ 
We  are  of  opinion  that  he  impliedly  con- 
tracted to  work  on  the  runs  as  they  were, 
and  that,  if  they  can  be  considered  defective, 
the  defect  is  not  within  the  description  in 
the  Statute  of  1887,  chap.  270,  §  1,  inasmuch 
as  the  defendant  owed  him  no  duty  in  regard 
to  it,  and  he  cannot  say  that^ts  continued 
existence  Was  owing  to  negligence  of  his  em* 
er. 
udgmeni  on  the  verdict. 
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(1882)  49  Mtch.  46^  18  N.  W.  581 ;  Ragon  y. 
Toledo,  A.  A.  A  N.  1€.  R.  Co.  (1893)  97  Mich. 
265.  56  N.  W.  612 :  Rush  ▼.  llissoiiri  P.  R.  Co. 
(1887)  36  Kan.  129,  12  Pac.  582:  Bonnet  y. 
Galyeston,  H.  *  B.  A.  R  Co.  (1895)  89  Tex. 
72,  33  8.  W.  834.     See  also  YII.  b,  c  infra. 

One  conrt  has  gone  so  far  as  to  extend  this 
theory  to  cases  where  the  defense  raised  Is 
oontribotory  negligence,  and  has  declared  that 
a  Jury  "should  not  be  permitted  tp  consider  the 
conduct  of  the  defendant  by  itself,  and  flud  that 
It  was  negligent,  and  then  consider  the  plain- 
tlfTs  conduct  by  Itself,  and  find  that  It  was  rea- 
sonably careful."  Fitsgerald  y.  Connecticut 
Biyer  Paper  Co.  (1891)  155  Mass.  155,  29  N.  B. 
464. 

But  this  doctrine  Is  Inconsistent  with  the  ac- 
cepted yiew  of  the  significance  of  this  defense, 
as  being  merely  an  allegation  that  the  plaintiff's 
negligence  has  seyered  the  causal  connection 
between  the  defendant's  act  and  the  Injury  com- 
plained of.  Thomas  y.  Quartermalne  (1887)  L. 
R.  18  Q.  B.  Diy.  685.  697,  56  L.  J.  Q.  B.  N.  8. 
840,  57  L.  T.  N.  8.  537.  85  Week.  Rep.  555,  51 
J.  P.  516,  per  Bowen,  L.  J.,  who  also  remarks 
that  "contributory  negligence  arises  when  there 
has  been  a  breach  of  duty  on  the  defendant's 
part,  not  where,  ae  hppothesi,  there  has  been 
none. 

On  the  other  hand,  judges  of  the  highest 
eminence  haye  taken  the  ground  that  the  ra- 
tionale of  the  application  of  the  maxim  in  this 
type  of  cases  Is  that  the  master  has  been  guilty 
of  a  breach  of  duty,  but  that  the  yoluntary  ac- 
tion of  the  servant  In  exposing  himself,  with 
knowledge,  to  the  danger  created  by  such  breach 
preyents  him  from  relying  upon  It  as  a  cause  of 
action.  The  most  forcible  exposition  of  this 
yiew  is  contained  in  the  following  passage  from 
Lord  Esher's  opinion  In  a  case  where  the  sery- 
ant  was  injured  by  a  ylcious  horse  of  whose 
qualities  he  had  for  some  time  past  been  fully 
aware :  "If  the  master  had  any  duty  at  all  to 
take  care  of  his  workmen,  then  allowing  this 
Imperfect  plant  to  continue  to  be  used  was 
■nrely  a  breach  of  that  duty.  But  it  Is  said 
be  may  have  had  that  duty,  and  may  have  neg- 
lected It  as  to  those  of  his  workmen  who  did  not 
know  of,  or  were  not  affected  by,  the  particular 
defect,  but  not  as  to  the  plaintiff,  who,  know- 
ing of  the  defect,  still  continued  to  drive  the 
horse,  and  therefore  comes  within  the  maxim 
referred  to.  I  confess  that  has  always  seemed 
to  me  to  be  not  a  bad  way  of  Illustrating  the  re- 
■alt;  but  It  Is  to  my  mind  a  horrible  way  of 
stating  the  duty,  to  say  that  a  master  owes  no 
duty  to  a  servant  who  knows  that  there  Is  a  (Re- 
fect In  machinery,  and,  having  pointed  It  out  to 
one  In  authority,  goes  on  using  It.  It  seems 
cruel  and  unnatural,  and.  In  by  view,  utterly 
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abominable.  It  may  be  that  the  breach  of  this 
duty  gives  no  right  of  action, — ^that  It  Is  what 
is  called  a  duty  of  Imperfect  obligation.'*  Yar- 
mouth v.  France  (1887)  L.  R.  19  Q.  B.  Dly.  647, 
652,  57  L.  J.  Q.  B.  N.  B.  7,  86  Week.  Rep.  281. 
In  a  later  passage  In  his  opinion  the  same 
Judge,  referring  to  the  theory  of  Bowen,  L.  J., 
in  Thomas  v.  Quartermalne  (1887)  L.  R.  18  Q. 
B.  Dly.  685,  694,  696.  56  L.  J.  Q.  B.  N.  S.  340, 
57  L.  T.  N.  8.  537.  35  Week.  Rep.  555.  51  J.  P. 
516,  that  *'the  duty  of  an  occupier  of  premises 
which  have  an  element  of  danger  upon  them 
reaches  Its  yanlshlng  point  In  the  case  of  those 
who  are  cognisant  of  the  full  extent  of  the  dan- 
ger, and  voluntarily  run  the  risk,"  said  (p.  657 
of  Law  Reports)  :  *'I  must  confess  I  do  not 
like  that  way  of  putting  It.  I  think  there  is  a 
duty,  though  I  agree  that  there  Is  no  action- 
able breach  of  that  duty  If  the  person  Injured, 
knowing  and  appreciating  the  danger,  voluntar- 
ily elects  to  encounter  It.**  Llndley,  L.  J..  In 
the  same  case  seems  to  have  regarded  the  sltua^ 
tlon  In  the  same  light.  Bee  p.  659  of  the  Law* 
Reports. 

Compare  also  the  statement  of  Lord  Herschell 
In  Smith  y.  Baker  [1891]  A.  C.  325.  366,  60  L. 
J.  Q.  B.  N.  8.  688.  65  L.  T.  N.  B.  467,  55  J.  P. 
660.  that  "If  there  had  been  no  breach  of  duty, 
it  would  obviously  have  been  unnecessary  to  In- 
quire whether  the  maxim  afforded  a  defense." 

Lord  Halsbury  also.  In  describing  the  conduct 
of  the  defendants  In  the  same  case,  said  (p. 
336),  that  he  emphasised  the  word  '"negligent- 
ly* because  .  .  .  some  of  the  Judgments  be- 
low seemed  to  him"  to  "alternate  between  the 
question  whether  the  plaintiff  consented  to  the 
risk,  and  the  question  whether  there  was  any 
evidence  of  negligence  to  go  to  the  Jury,  without 
definitely  relying  on  either  proposition." 

Compare  also  the  language  of  Lord  Herschell 
In  Membery  v.  Great  Western  R.  Co.  (1889)  L. 
R.  14  App.  Caa  179,  193.  58  L.  J.  Q.  B.  N.  8. 
563.  61  L.  T.  N.  S.  566,  38  Week.  Rep.  145,  54 
J.  P.  244. 

In  Sanders  y.  Barker  (Q.  B.  D.  1890)  6 
Times  L.  R.  324,  Mathew,  J.,  speaks  of  the  Judg- 
ment of  Bowen.  L.  J.,  in  Thomas  y.  Quarter- 
malne as  one  which  was  "an  astonishing  In- 
stance of  the  capacity  of  the  human  intellect, 
though  It  had  not  convinced  him." 

Which  of  these  antagonistic  views  Is  correct 
as  a  matter  of  abstract  logic  Is  a  question  upon 
which  the  commentator  may  well  refrain  from 
expressing  any  decided  opinion,  since  It  Is  ap- 
parent from  the  above  citations  that  any  opinion 
which  he  expresses  must  necessarily  run  counter 
to  that  of  some  of  the  most  distinguished  of 
modem  Jurists.  But  It  seems  quite  safe  to  say 
that  the  latter  view  Is  the  more  likely.  In  the 
practical  administration  of  Justice,  to  lead  to 
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Alexander  DAVIS,  by  Next  Friend, 

V. 

William  H.  FORBES. 
(171  Mats.  548.) 

1«  Tlie  rislc  of  tlie  siilllciemeT  of  a 
■tirrnp  strap  will  be  asstimed  by  a  minor 
who  has  had  two  yean'  experience  In  riding 
colts,  where,  after  his  complaint  of  its  In- 
■offlclency,  his  employer's  foreman  makes  a 
test  of  it  in  his  presence,  and  Informs  him 
that  it  is  Bufflcient,  from  which  he  becomes 
satisfied  that  It  is  so,  and  uses  it  In  his  em- 
ployment 

9.  An  employer  is  aot  liable  for  iaja- 
riea  resulting  from  falling  to  promptly  fur- 
nish medical  attendance  to  one  injured  in  his 
employment,  even  though  he  Is  responsible 
for  the  original  injury. 

(Knowltan,  J„  distenU,) 

(Jnly  14,  1808.) 


EXCEPTIONS  by  plaintiff  from  a  ruling 
of  the  Superior  Court  for  Suffolk  County 
directing  a  verdict  for  defendant  in  an  ac- 
tion brought  to  recoTer  damaees  for  injuries 
alleged  to  haye  been  caused  oy  defendant's 
negligence.    Overruled. 

The  injury  was  caused  by  the  breaking  of 
a  saddle  strap  used  by  plaintiff  while  train- 
ing a  young  horse  on  defendant's  stock  farm. 
The  farm  was  in  charge  of  William  D.  Ab- 
bott»  who  had  exclusive  control  and  furnished 
the  equipments  to  employees.  The  first  count 
in  the  declaration  alleged  that  the  strap 
furnished  was  insufficient,  although  Mr.  Ab- 
bott assured  plaintiff  that  it  was  sufficient^ 
and  that  plaintiff,  relying  upon  Mr.  Abbott's 
assurance,  used  the  strap,  and  that  it  broke 
and  caused  the  injury  complained  of.  The 
second  count  was  for  failure  to  furnish  suit- 
able  medical    and    surgical   attendance   to 


correct  conduslona  An  act  which  changes  Its 
quality  completely,  according  as  the  servant  Is 
or  is  not  aware  of  the  physical  consequences 
which  It  may  entail,  is,  we  think,  a  conception 
altogether  too  subtle  and  refined  to  be  compre- 
hended by  the  average  Juror.  This  considera- 
tion should  perhaps  be  deemed  decisive  in  any 
court  which  follows  the  rule  laid  down  in  Smith 

V.  Baker  [1801]  A.  C.  825,  60  L.  J.  Q.  B.  N.  8. 
683,  65  L.  T.  N.  8.  467,  55  J.  P.  660,  that  the 
question  whether  the  maxim  is  a  bar  to  an  ac- 
tion must  always,  in  the  first  instance  at  least, 
be  one  of  fact ;  though  it  is  of  less  moment  in 
those  states  in  which  the  functions  of  the  Jury 
are  virtually  restricted  to  determining  in  doubt- 
ful cases  whether  the  servant  fully  appreciated 
the  conditions  under  which  he  was  working  at 
the  time  of  the  accident. 

VI.  How  far  voluntary  aotion  may  he  inferred 
from  the  »ervanP§  knowledge  of  a  rUh;  gen- 
erally. 

That  the  ultimate  question  to  the  solution  of 
which  evidence  of  the  servant's  knowledge  of 
the  risk  is  directed  is  whether  he  was  a  volun- 
tary agent  in  exposing  himself  to  It,  is  a  neces- 
sary deduction  from  the  meaning  of  the  opera- 
tive word  in  the  maxim. 

To  let  in  the  maxim  as  a  defense  It  must  be 
shown,  not  only  that  the  servant  was  a  volun- 
teer in  the  sense  that  he  went  into  the  place  of 
danger  when  he  might  have  stopped  away,  but 
that  he  went  voluntarily  with  a  full  knowledge 
and  understanding  of  the  risk.  Britton  v.  Great 
Western  Cotton  Co.  (1872)  L.  B.  7  Bxch.  180, 
137,  41  L.  J.  Exch.  N.  S.  00,  27  L.  T.  N.  8.  125, 
20  Week.  Bep.  526,  per  Bramwell,  B. 

It  is,  of  course,  easy  to  suggest  circumstances 
which  would  indisputably  negative  the  exercise 
of  a  free  volition.  Voluntary  action  clearly 
cannot  be  predicated  as  a  matter  of  law,  if  he  is 
actually  terrorised  and  subjected  to  downright 
physical  coercion  (Weils  &  F.  Co.  v.  Gortor- 
ski  (1803)  50  III.  App.  445  [ignorant  foreign- 
er pushed  into  a  place  of  danger,  and  forced  to 
remain  there  under  the  influence  of  fear])  ;  or 
where  he  is  a  convict  under  the  control  of  a 
guard  who  has  the  power  to  secure  obedience  by 
the  exercise  of  force  (Chattahoochee  Brick 
Co.  V.  Braswell  (1803)  02  Ga.  631,  18  S.  B. 
1015;  Dalhelm  v.  Lemon  (1801)  45  Fed.  Rep. 
225)  ;  or  where,  as  in  the  case  of  seamen,  who 
are  subject  to  strict  discipline  and  render  them- 
selves liable  to  severe  corporal  punishment  If 
they  refuse  to  obey  orders  (Rothwell  v.  Hutch- 
inson (1886)  13  Sc.  Bess.  Cas.  (4th  ser.)  463; 
The  Frank  &  Willi  •  (1801)  45  Fed.  Rep.  404 
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(406)  [seamen  **not  required  to  vindicate  their 
right  to  security  by  refusal  to  work  at  the  risk 
of  being  put  in  Irons  or  going  to  Jail"]  Eld- 
rldge  V.  Atlas  8.  8.  Co.  (1802)  134  N.  Y.  187, 
32  N.  B.  66  (see  IX.  infra),  followed  In  Ander- 
son V.  New  York  &  C.  Mall  8.  8.  Co.  (1806)  17 
Misc.  03,  80  N.  Y.  Supp.  425)  ;  or  where  the  serv- 
ant is  working  under  a  statute  which  provides 
that  laborers  who  hire  themselves  out  to  serve 
on  plantations  may  not  leave  the  person  who 
has  hired  them,  and  tiiat  they  cannot  be  sent 
away  by  the  proprietor  until  the  term  of  their 
engagement  has  expired,  unless  good  and  Just 
causes  can  be  assigned.  Poirier  v.  Carroll 
(1882)  35  La.  Ann.  706.  The  court  reasoned 
thus :  "Had  Poirier  thrown  up  his  engagement 
and  left  his  employment,  owing  to  his  fears  and 
apprehensions  of  danger  and  Injury  which  might 
have  resulted  from  his  conception  of  Rolfs  in- 
competence, and  had  he  afterwards  brought  an 
action  for  payment,  and  been  unable  to  establish 
with  legal  certainty  the  existence  of  a  Juat  and 
good  cause,  to  the  satisfaction  of  a  court,  with 
a  burden  of  proof  upon  him,  the  consequence 
would  have  been  to  him  the  loss  of,  not  only  his 
pay  for  time  to  come,  but  also  the  return  to  his 
employer  of  that  already  received.  Rev.  Civil 
Code,  2748,  2750.  Poirier  was  not  bound  to  un- 
dertake that  risk.  He  had  a  right  to  remain, 
notwithstanding  his  fears  of  danger.  By  re- 
maining and  doing  his  duty,  he  would  be  en- 
titled to  pay,  and  thus  meet  his  responsibili- 
ties." 

In  an  E«ngllsh  case  Bramwell,  B.,  declared 
that  he  **should  not  consider  that  he  [the  serv- 
ant] was  acting  under  compulsion,  even  if  he 
had  been  bound  by  contract  to  serve."  Britton 
V.  Great  Western  Cotton  Co.  (1872)  L.  B.  7  Bxch. 
130,  27  L.  T.  N.  S.  125,  20  Week.  Rep.  525.  41 
L.  J.  Exch.  N.  8.  00  (as  reported  in  the  latter 
serial  only  p.  101).  The  learned  Judges'  views 
on  what  Is  and  is  not  compulsion  are,  however, 
of  a  somewhat  peculiar  character,  as  will  be 
shown  below. 

It  has  been  held  that  evidence  tending  to 
show  that  an  employee  had  no  way  of  leaving 
his  employer's  mill  except  by  going  down  steps 
covered  with  Ice  Is  proper  to  be  considered  in  de- 
ciding whether  he  voluntarily  took  the  risk  of 
using  the  stepa  Fltsgerald  v.  Connecticut 
River  Paper  Co.  (1802)  155  Mass.  155,  20  N.  B. 
464. 

The  rule  that  any  coercion  on  the  master's 
part  will  prevent  the  operation  of  the  principle 
that  the  servant  assumes  the  known  risks  of  his 
employment  has  no  application  to  a  case  where 
an  injury  is  received  at  the  very  time  the  ma» 
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^Aintiir  after  the  injury,  although  plaintiff 
was  unable  by  reason  of  his  injuries  to  se- 
eiire  it  for  himself,  and  that,  although  know- 
ing that  plaintiff  was  suffering  great  pain 
and  was  m  need  of  immediate  surgical  at- 
tention, defendant's  servants  wrongfully  per- 
mitted plaintiff  to  remain  for  a  period  of 
thirty-seyen  hours  without  such  assistance, 
by  reason  of  which  he  alleged  that  he  suf- 
fered great  pain  and  permanent  injury. 

Further  facts  sufficiently  appear  in  the 
opinions. 

Meaert.  Philip  J.  Dolierty  and  Ewins 
^ilT.  Hamlen,  for  plaintiff: 

There  was  no  assumption  of  the  risk  of 
Injury  from  the  defect  in  the  sad&le  strap 
furnished  because:  (1)  Plaintiff  was  coerced 
into  using  the  defective  saddle  strap.  (2) 
He  told  Mr.  Abbott  that  the  strap  furnished 
didn't  look  right;  and  the  language  used  by 


Mr.  Abbott  may  be  considered  to  be  an  or* 
der  to  use  the  defective  strap  temporarily, 
and  he  promised  to  replace  it  with  a  new  one, 
which  IS  equivalent  to  a  promise  to  repair. 
(3)  As  a  Doy  with  limited  experience,  he 
had  a  right  to  rely,  without  any  imputation 
of  negligence  on  his  part,  upon  the  positive 
and  unconditional  assurance  of  safety  in  the 
use  of  a  saddle  strap  given  to  him  by  a  man 
of  authority  and  experience. 

Mere  knowledge  on  the  part  of  the  plain- 
tiff of  a  defect  is  not  conclusive  evidence  that 
he  was  careless,  and  the  question  should  be 
submitted  to  the  determination  of  the  jury. 

Bnoto  V.  HouaatonU)  R.  Co.  8  Allen,  441, 
85  Am.  Dec  720;  Hannah  v.  Conneoiiout 
River  R.  Co.  154  Mass.  629,  28  N.  E.  682; 
Reed  v.  Northfield,  13  Pick.  94,  23  Am.  Dee. 
662;  Siouw  City  d  P.  R.  Co.  v.  Stout,  17 
Wall.  657,  21  L.  ed.  746. 


tar's  representative  Is  refaslng  to  permit  the 
servant  to  stop  work  immediately  upon  his  ex- 
preesing  a  wish  to  do  so,  and  that  injury  Is 
really  earned  by  the  fact  that  the  servant's 
attention  Is  distracted  by  the  conversation.  Un- 
der snch  circumstances,  It  is  plain  that  the  acci- 
dent would  have  happened,  even  if  the  words 
■poken  had  been  expreisive  of  consent,  and  not 
of  refusal.  Malsky  v.  Schumacher  (1894)  7 
UIsc  8,  27  N.  Y.  Supp.  881. 

But  In  regard  to  cases  not  presenting  some 
special  features  like  those  enumerated  above 
there  Is  an  irreconcilable  conflict  of  opinion. 
This  want  of  harmony  seems  to  be,  as  the  pres- 
ent writer  has  suggested  In  the  article  above 
referred  to,  due  to  the  fact  that  it  is  possible 
to  regard  the  social  and  economic  relations  be- 
tween the  parties  to  a  contract  of  service  from 
two  points  of  view  which  are  fundamentally  and 
essentially  different.  It  was  this  difference 
which  Lord  Esher  had  in  mind  In  the  following 
passage  of  an  opinion  in  which  he  was  discuss- 
ing the  meaning  of  a  provision  In  the  employers' 
liability  act  of  1880 :  **There  have  always  been, 
I  think,  two  schools  of  thought  In  relation  to 
cases  of  this  kind.  .    The  view  of  one 

school  has  been  that.  In  order  to  prevent  in- 
justice to  masters,  the  construction  of  these 
enactments  relating  to  masters  and  workmen 
should  be  narrowed,  and  that  they  should  be 
•construed  as  strictly  as  possible.  The  view  of 
the  other  school  is  that  master  and  workmen 
are  not  really  on  an  equal  footing ;  that,  if  there 
is  danger  in  the  employment  it  does  not  exist 
with  regard  to  the  master,  but  only  in  the  case 
•of  the  workman ;  and  the  workman  is  not  on 
an  equal  footing,  because  he  must  run  the  risk 
•or  give  up  his  employment.  ...  I  myself 
liave  always  belonged  to  the  latter  school.*' 
Walsh  V.  Whiteley  (1888)  L.  R.  21  Q.  B.  DIv. 
871,  874,  57  L.  J.  Q.  B.  N.  8.  586,  86  Week.  Rep. 
«76.  58  J.  P.  88. 

The  theory  of  the  former  of  the  schools  here 
mentioned  Is  based  on  the  supposed  mobility  of 
labor,  and  involves  the  conclusion  that  a  serv- 
ant Is  perfectly  free  to  accept,  remaip  In,  or 
abandon  an  employment  of  which  he  knows 
some  particular  risk  to  be  an  incident. 

According  to  the  Judges  who  take  this  view  of 
tl&e  situation,  the  servant's  proper  course  is  to 
tlirow  up  his  position,  as  he  has  a  right  to  do. 
Woodley  v.  Metropolitan  Diet.  B.  Co.  (1877) 
1..  B.  2  Bxch.  Div.  884,  46  L.  J.  Exch.  N.  8.  521, 
per  Cockbum,  Ch.  J.,  whose  remark  that,  **lf 
«  man,  for  the  sake  of  the  employment,  takes  It 
or  continues  In  it,  with  a  knowledge  of  Its 
tisks,  he  must  trust  to  himself  to  keep  clear  of 
47L.R.A. 


Injury,"  seemed  to  Lopes,  L.  J.,  to  embody  the 
true  principle;  Yarmouth  v.  France  (1887)  L. 
B.  19  Q.  B.  Div.  647,  666,  57  L.  J.  Q.  B.  N.  8. 
7,  86  Week.  Rep.  281 ;  Thomas  v.  Quartermaine 
(1887)  L.  R.  18  Q.  B.  Div.  685,  56  L.  J.  Q.  B. 
N.  8.  840,  57  L.  T.  N.  8.  537,  85  Week.  Bep. 
556,  61  J.  P.  516.  8ee,  generally,  YII.  f,  g, 
infra. 

According  to  the  altemative  theory,  based 
on  the  actual  facts  of  everyday  life  in  civilised 
countries,  no  real  freedom  can  be  predicated  on 
the  acts  of  anyone  who  must  take  his  chances  in 
a  labor  market  which,  under  normal  conditions, 
is  constantly  glutted,  and  In  times  of  unusual 
stress  is  "thronged  with  suitors"  to  such  an  ex- 
tent that  a  man  of  average  capacity  Is  fully 
JustiHed  in  believing  that  if  he  declines  an  of- 
fered situation,  or  leaves  one  which  he  holds, 
he  win  be  exposing  himself  and  those  dependent 
on  him  to  a  really  serious  danger  of  destitution. 

Both  schools  of  thought  are  apparently 
agreed  upon  the  doctrine  that  knowledge  is 
conclusive  against  a  servant,  where  he  is  to  re- 
ceive higher  pay  In  consideration  of  his  doing 
the  work  which  involves  an  abnormal  risk  due 
to  a  defective  condition  of  the  instrumentalities. 

There  is  "a  marked  distinction  ...  [be- 
tween] the  case  of  one  who  undertakes  danger- 
ous work  in  the  ordinary  course  of  his  employ- 
ment, and  one  who  undertakes  extra  risk  for 
extra  wages.  In  the  latter  case  he  would  be 
properly  considered  a  'volunteer,'  because  for  a 
higher  rate  of  remuneration  he  undertakes  the 
risk,  knowing  Its  nature."  Channel!,  B.,  In 
Britton  V.  Great  Western  Cotton  Co.  (1872)  L. 
B.  7  Exch.  130,  188,  41  L.  J.  Exch.  N.  8.  W, 
27  L.  T.  N.  8.  125,  20  Week.  Bep.  625. 

In  Smith  V.  Baker  [1891]  A.  C.  825,  844,  60 
L.  J.  X).  B.  N.  8.  688,  05  L.  T.  N.  8.  467,  55  J. 
P.  660,  Lord  Bramwell  laid  It  down  that  a  serv- 
ant who  undertakes  work  exposing  him  to  a 
particular  danger  for  a  certain  compensation 
less  than  that  which  he  demanded  Is  in  the  same 
situation  as  one  whose  wages  the  master  agrees 
to  increase  In  consideration  of  his  incurring 
the  additional  risk. 

On  the  other  hand,  we  find  a  chief  advocate 
of  the  more  liberal  view  expressing  himself  as 
follows:  "I  need  hardly  repeat  that  I  detest 
the  attempt  to  fetter  the  law  by  maxims.  They 
are  almost  invariably  misleading;  they  are  for 
the  most  part  so  large  and  general  in  their  lan- 
guage that  they  always  include  something 
which  really  is  not  Intended  to  be  Included  In 
them.  I  do  not  doubt  that  If  we  put  this  maxim 
Into  plain  English  part  of  it  is  true ;  that  is  to 
say,  that  if  a  thing  Is  put  before  a  workman. 
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If  a  master  or  superior  orders  an  inferior 
into  a  situation  of  danger,  and  he  obeys  and 
is  injured,  tiie  law  will  not  charge  him  with 
assumption  of  the  risk,  unless  the  danger  is 
so  glaring  that  no  prudent  man  would  en- 
ter into  it. 

Miller  v.  Union  P,  R,  Co.  12  Fed.  Rep. 
600;  McDermott  T.  Hannibal  d  8t,  J.  R.  Oo, 
87  Mo.  285. 

An  employer  is  liable  for  injury  to  a  serv- 
ant|  caused  by  the  dangerous  condition  of 
appliances,  even  though  the  servant  knew  of 
said  dangerous  condition  and  carefully  used 
said  appliances,  trusting  to  a  promise  of  the 
superintendent  and  foreman  to  repair  the 
same,  and  acting  upon  a  direction  of  said 
superintendent  and  foreman  to  use  the  ap- 
pliances with  care. 

Patterson  v.  Pittsburg  d  0,  R.  Oo.  76  Pa. 
889,  18  Am.  Rep.  412. 


A  person  cannot  be  said  to  take  a  risk  un- 
less he  knows,  not  only  the  condition  of 
things,  but  also  that  danger  exists  in  such 
condition. 

Anderson  ▼.  Olark,  166  Biass.  368,  29  N. 
E.  589 ;  Coombs  v.  New  Bedford  Cordage  Co, 
102  Mass.  672,  3  Am.  Rep.  506;  Huddleston 
V.  Lowell  Machine  Shop,  106  Mass.  282; 
O'Connor  ▼•  Adams,  120  Mass.  427 ;  Ryan  V. 
Tarbox,  136  Mass.  207 ;  Lawless  v.  Oonneoti- 
out  River  R.  Oo,  136  Mass.  1. 

The  question  whether  the  knowledge  of  the 
defect  possessed  by  the  plaintiff  was  suffi- 
cient to  charge  him  with  full  knowledge  and 
appreciation  of  the  danger  from  such  defect 
is  for  the  determination  of  the  jury. 

Coombs  V.  New  Bedford  Cordage  Co.  102 
Mass.  572,  3  Am.  Rep.  606;  Clarke  v.  Holmes, 
7  Hurlst.  ft  N.  937. 

The  fact  that  a  person  voluntarily  takes 


and  be  Is  told,  *Now,  I  do  not  ask  yoa  to  do  this 
unless  you  like ;  but  I  will  give  you  more  wages 
If  you  do.  Yon  see  what  It  la  There  Is  a  rot- 
ten ladder ;  It  Is  ten  to  one  that  It  will  break  un- 
der you ;  but  If  you  choose  to  run  that  risk, 
I  will  give  you  higher  wogea*  If  the  workman, 
seeing  the  risk,  elects  to  Incur  It,  no  one  could 
doubt  that  he  would  be  precluded  from  recov- 
ering damages  against  his  employer  for  any  In- 
jury he  might  lustaln  from  the  breaking  of  the 
ladder.  The  same  result  would  follow  if  the 
Injured  person  was  not  a  workman  fit  for  hire." 
Lord  Esher  In  Yarmouth  v.  France  (1887)  L.  R. 
19  Q.  B.  DIv.  647,  80  Week.  Bep.  281,  67  L.  J. 
Q.  B.  N.  S.  7. 

Compare  the  following  passage,  which  also 
suggests  the  limitation  of  the  effect  of  the 
maxim  to  cases  where  there  Is  adequate  consid- 
eration for  Incurring  the  additional  risk  caused 
by  defective  appliances:  "If  the  employed 
agreed,  in  consideration  of  special  remuneration, 
or  otherwise,  to  work  under  conditions  In  which 
the  care  which  the  employer  ought  to  bestow, 
by  providing  proper  machinery  or  otherwise,  to 
secure  the  safety  of  the  employed,  was  wanting, 
and  to  take  the  risk  In  their  absence,  he  would 
no  doubt  be  held  to  hli  contract,  and  this  wheth- 
er such  contract  were  made  at  the  Inception  of 
the  service  or  during  its  continuance," — per 
Lord  Herschell  (arff.)  in  Smith  v.  Baker  [1891] 
A  C.  825,  862,  60  L.  J.  Q.  B.  N.  8.  688,  65  L. 
T.  N.  S.  467,  65  J.  P.  660. 

In  the  case  Just  cited  Lord  Halibury  (p.  886 
of  Law  Reports)  thought  that  the  nonconclu- 
slveness  of  a  plaintiff's  knowledge  of  a  risk 
might  beMeduced  of  principles  which  are  inde- 
pendent of  the  fact  that  the  person  sued  is  his 
employee.  He  said:  "It  appears  to  me  that 
the  proposition  upon  which  the  defendants  must 
rely  must  be  a  far  wider  one  than  is  involved 
In  the  maxim  Volenti  non  fit  injuria.  I  think 
they  must  go  to  the  extent  of  saying  that, 
wherever  a  person  knows  there  Is  a  risk  of  in- 
Jury  to  himself,  he  debars  himself  from  any 
right  of  complaint  If  an  Injury  should  happen 
to  him  in  doing  anything  which  Invoves  that 
risk.  For  this  purpose,  and  In  order  to  test 
this  proposition,  we  have  nothing  to  do  with  the 
relation  of  employer  and  employed.  The  maxim 
in  its  application  In  the  law  Ii  not  so  limited ; 
but  where  it  applies  it  applies  equally  to  a 
stranger  as  to  anyone  else;  and  If  applicable 
to  the  extent  that  is  now  Insisted  on,  no  person 
ever  ought  to  have  been  awarded  damages  for 
being  run  over  in  London  streets;  for  no  one 
(at  all  eventa  some  years  ago,  before  the  ad- 
mirable police  regulations  of  later  years)  could 
47L.R.A. 


have  crossed  London  streets  without  knowing 
that  there  was  risk  of  being  run  over.** 

A  similar  point  of  view  is  perhaps  apparent 
In  Sword  V.  Cameron  (1889)  1  Sc  BeSM.  Caa 
(2d  ser.)  498,  where  the  defendant  was  held 
liable  for  a  defective  system  In  blasting  which 
left  the  workman  an  Insufficient  interval  to 
reach  a  place  of  safety  after  the  signal  to 'fire 
the  charge.  Lord  Mackenzie  remarked  that  he 
did  not  see  any  ground  for  supporting  the  find- 
ing of  the  lower  court,  implying  that  the  plain- 
tiff had  not  used  sufficient  expedition  to  es- 
cape, except  It  should  be  thoug^it  that  the 
maxim  Volenti  non  fit  injuria  could  apply. 
"The  English  of  that,"  said  the  learned  Judge, 
"would  Just  be  that,  if  the  pursuer  wished  to  be 
killed  why  let  him  be  so.  But  I  am  afraid  that 
will  hardly  do.  Suppose  that  the  pursuer  bad 
walked  up  to  the  blast  and  sat  down  on  the  top 
of  the  charge,  it  could  scarcely  be  pleaded  that 
Duff  (the  foreman)  was  entitled  then  to  fire 
the  shot,  and  say  that  If  the  pursuer  wished  to 
be  blown  up,  he  should  be  Indulged."  This  case 
was  relied  upon  by  Lord  Watson  In  Smith  v. 
Baker  [1891]  A  C.  825,  60  L.  J.  Q.  B.  N.  8. 
688,  65  L.  T.  N.  S.  467,  55  J.  P.  660,  who  con- 
sidered that  Lord  Cranworth,  although  he  did 
not  refer  directly  to  the  maxim  must  have  ap- 
proved of  the  reasoning  of  the  Scotch  court 
as  he  expressed  the  opinion  that  the  decision 
was  Justifiable  In  Barton's  Hill  Coal  Co.  v.  Reld 
(1858)  4  Jur.  N.  S.  707,  8  Macq.  H.  L.  Caa  290. 

Where  the  defendant  has  neither  relied  on  the 
maxim  In  his  pleadings,  nor  asked  during  the 
trial  for  a  finding  on  the  question  whether  he 
had  consented  to  take  the  risk  from  which  his 
injury  resulted.  It  Is  error  to  enter  a  verdict 
for  him  upon  findings  to  the  effect  that  the 
plaintiff  had  the  same  means  of  knowing  that 
the  appliance  (a  defective  ladder)  was  danger- 
oua  and  that  he  did  know  it  was  dangerous. 
Williams  V.  Birmingham  Battery  &  Metal  Co. 
[1899]  2  Q.  B.  888,  68  L.  J.  Q.  B.  N.  8.  918. 

See  also  infra,  VII.  b,  c,  f;  g,  h. 

VII.  Specifio  oiroumatances  hearing  on  question 
'  whether  servant  was  volens. 

a.  Pact  that  risk  teas  one  ordinarUu  incident  to 

the  service. 

That  a  servant  Is  **volens*'  In  regard  to  what 
are  termed  the  "ordinary"  riski  of  his  employ- 
ment— that  Is  to  say,  risks  the  existence  of 
which  does  not  import  negligence  on  the  mas- 
ter's part, — Is  axiomatic  In  this  branch  of  law. 
As  to  these  the  presumption  both  of  knowledge 
and  of  voluntariness  of  action  is  condnsiva 
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tome  risk  is  not  conclusive  evidence,  under 
all  circumstances,  that  he  is  not  using  due 
care. 

Latcless  v.  Connecticut  River  R.  Co,  186 
Mass.  1. 

Ueasre.  Jobn  I«owell  and  B.  E.  Forbes 
for  defendant. 

Morton,  J.,  delivered  the  opinion  of  the 
eonrt: 

It  is  difficult  to  understand  why  it  was  a 
great  deal  safer,  as  the  plaintiff  testified 
that  it  was,  to  put  the  buckle  in  the  hole 
where  the  strap  broke  than  it  was  to  put  it 
in  the  bole  next  to  it.  But,  assuming  that  it 
was  aa  the  plaintiff  said,  we  think  that  the 
plaintiff  took  the  risk  of  using  the  strap  as 
he  did  in  the  condition  in  which  it  was.  It 
does  not  appear  what  his  age  was,  except 
that  he  was  a  minor.    But  he  had  been  riding 


colts  for  two  years  before  the  accident,  and, 
thouffh  a  boy,  it  is  fair  to  assume  that  he 
had  become  experienced  in  matters  pertain- 
ing to  saddles  and  riding  tackle.  According 
to  his  testimony,  he  noticed  a  bad  place  in 
the  strap,  and  told  Mr.  Abbott  that  it  did 
not  look  right.  Then,  as  he  testified,  "Mr. 
Abbott  took  it  out  of  his  hand,  got  hold  of 
it,  and  pulled  it;  that  he  then  put  it  on  the 
floor,  and  pulled  it  up,  and  said  it  was  strong 
enough  to  hold  him,  and  that  it  had  sot  to 
hold  the  plaintiff  till  he  got  a  new  one.''  The 
plaintiff  further  testified  "that  he  believed 
the  straps  were  strong  enough  after  Mr.  Ab- 
bott tested  them  and  told  him  they  were 
strong  enough."  There  seems  to  have  been 
what  amounted  to  a  common  examination  of 
the  straps  by  the  plaintiff  and  Abbott,  and, 
though  the  plaintiff  relied  to  some  extent,  as 
was  natural,  on  Abbott's  judgment,  he  ap- 


'There  are  many  kinds  of  work  in  which  dan- 
ger Is  necessarily  Inherent,  where  precautions 
each  as  wonld  Insure  safety  to  the  workman  are 
either  impossible,  or  would  only  be  attainable 
at  an  expense  altogether  incommensurate  with 
the  end  to  be  accomplished.  In  all  such  cases 
the  workman  must  rely  upon  his  own  nerve  and 
skill ;  and«  In  the  absence  of  express  stipulation 
to  the  contrary,  the  risk  Is  held  to  be  with  him, 
and  not  with  the  employer.'*  Lord  Watson  in 
Smith  V.  Baker  [1891 J  A.  C.  825,  806,  60  L.  J. 
Q.  B.  N.  S.  688,  60  L.  T.  N.  8.  467,  50  J.  P. 
660. 

**The  maxim,"  said  Lord  Herschell  In  the 
same  case,  *'has  no  special  application  to  the 
case  of  employer  and  employed,  though  its  ap- 
plication may  well  be  invoked  in  such  a  case. 
The  principle  embodied  in  the  maxim  has  some- 
times in  Mlatlon  to  cases  of  employer  and  em- 
ployed, been  stated  thus :  A  person  who  is  en- 
gaged to  perform  a  dangerous  operation  takes 
upon  himself  the  risks  incident  thereto.  To 
the  proposition  thus  stated  there  is  no  difficulty 
In  giving  an  assent,  provided  that  what  Is  meant 
by  engaging  to  perform  a  dangerous  operation, 
and  by  the  risks  incident  thereto,  be  pro];>erly 
defined.  The  neglect  of  such  definition  may 
lead  to  error.  Where  a  person  undertakes  to  do 
work  which  is  intrinsically  dangerous,  notwith- 
standing that  reasonable  care  has  been  taken  to 
render  It  as  little  dangerous  as  possible,  he  no 
doubt  voluntarily  subjects  himself  to  the  risks 
inevitably  accompanying  it,  and  cannot,  if  he 
suffers,  be  permitted  to  complain  that  a  wrong 
has  been  done  him,  even  though  the  cause  from 
which  he  suffers  might  give  to  others  a  right  of 
action.  For  example,  one  who  has  agreed  to 
take  part  in  an  operation  necessitating  the  pro- 
duction of  fumes  Injurious  to  health  would  have 
no  cause  of  action  in  respect  of  bodily  suffering 
or  Inconvenience  resulting  therefrom,  though 
another  person  residing  near  to  the  seat  of  these 
operations  might  well  maintain  an  action  if  he 
sustained  such  injuries  from  the  same  cause.'* 
[1801]  A.  C.  360. 

This  principle  is  applied  freely  in  cases,  even 
where  the  work  which  the  servant  is  called  upon 
to  execute  Is  Inherently  more  dangerous  than 
that  which  an  employee  of  one  engaged  in  that 
particular  kind  of  business  is  usually  required 
to  take  In  hand.  For  example,  a  servant  who 
hires  himself  out  to  a  railway  company  which  is 
constructing  an  elevated  railway  is  deemed  to 
assume  risks  caused  by  the  unfinished  condi- 
tion of  the  supporting  structure  which  he  would 
not  be  held  to  have  assumed  in  the  case  of  a 
completed  road.  Kennedy  v.  Manhattan  B.  Co. 
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(1895)  140  N.  Y..288,  89  N.  E.  906.  Compare 
Evansvllle  &  R.  B.  Co.  v.  Henderson  (1893)  184 
Ind.  636,  83  N.  E.  1021,  142  Ind.  096,  42  N.  B. 
216 ;  Manning  v.  Chicago  &  W.  M.  B.  Co.  (1890) 
100  Mich.  260,  68  N.  W.  812 ;  Walling  v.  Con- 
garee  Construction  Co.  (1898)  41  8.  C  888,  19 
8.  B.  728. 

And,  generally,  it  may  be  said  that  a  serv- 
ant assumes  the  known  risks  of  restoring  to  a 
safe  condition  the  Instrumentalities  of  his  em- 
ployer which  have  temporarily  fallen  below  the 
normal  standard  of  safety.  Cases  of  this  sort 
are  quite  numerous,  but  the  following  will  suf- 
fice for  present  purposea  Yeaton  v.  Boston  k 
L.  B.  Corp.  (1888)  180  Mass.  418  (removing  de- 
fective cars  to  repair  shop)  ;  Kelley  v.  Chicago, 
8t  P.,  M.  *  O.  B.  Co.  (1886)  85  Minn.  490,  29 
N.  W.  178  (same  work)  ;  Kans  v.  Page  (1897) 
168  Mass.  217,  46  N.  E.  620  (servant  sent  to 
clean  room  filled  with  fragments  of  shattered 
fly-wheel)  ;  Martlneau  v.  National  Blank  Book 
Co.  (1896)  166  Mass.  4,  48  N.  E.  613  (servant 
injured  while  repairing  defective  machine)  ; 
Dartmouth  Spinning  Co.  v.  Achord  (1889)  84 
Qa.  14,  6  L.  B.  A.  190,  10  8.  B.  449  (same 
work)  ;  McGlynn  v.  Brodle  (1866)  81  Cal.  877 
(same  work).  8ee  also  cases  cited  in  8hearm. 
&  Bedf.  Neg.  5th  ed.  |  186. 

Upon  the  principle,  0t9%ante  ratiane,  oetsal  el 
ipsa  lea,  it  has  been  held  that  a  pilot  whom  a 
shipowner  Is  compelled  by  statute  to  employ  at 
a  fixed  rate  of  compensation  does  not  assume 
the  risk  of  injury  from  the  negligence  of  the 
shipowner's  servants.  8mith  v.  Steele  (1875) 
L.  R.  10  Q.  B.  125,  44  L.  J.  Q.  B.  N.  8.  60,  82 
L.  T.  N.  8.  195,  28  Week.  Bep.  888.  Blackburn, 
J.,  said :  "In  the  present  case  the  accident  hap- 
pened before  the  actual  commencement  of  the 
voyage,  but  it  is  clear  that  the  deceased  was  on 
board  only  because  he  was-  going  on  that  voyage 
as  a  pilot,  and  under  the  same  terms  as  to  risk 
as  if  the  voyage  had  begun.  We  think,  there- 
fore, that  the  question  in  the  present  case  is  re- 
duced to  this,  whether  there  is  between  the  own- 
ers of  a  ship  and  the  pilot  whom  they  are  com- 
pelled to  employ  an  implied  contract  that  the 
pilot  shall  take  upon  himself  the  risk  of  injury 
from  the  negligence  of  the  shipowners*  serv- 
ants. 

The  learned  Judge  after  pointing  out  that  un- 
der the  provisions  of  the  merchant  shipping 
acts,  the  maximum  of  compensation  which  a 
pilot  could  demand  was  peremptorily  fixed,  pro- 
ceeded thus :  "He  cannot,  therefore,  make  any 
special  bargain  to  receive  larger  pay  in  consid- 
eration of  his  taking  this  risk  upon  him.  An 
ordinary  servant  has,  as  Lord  Cairns  points  out 
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pean  to  have  been  satisfied  himself,  from  the 
test  that  was  made  in  his  presence,  that  the 
fftrap  was  suitable  for  use,  as  he  proposed 
to  use  it,  in  the  condition  in  which  it  was. 
No  complaint  was  made  that  the  test  was  not 
a  reasonable  one,  and  not  such  as  the  plain- 
tiff's practical  experience  commended.  There 
is  nothing  to  show  that  Abbott's  declaration 
"that  it  had  got  to  hold  the  plaintiff  until 
he  got  a  new  one,"  and  ''Here  is  a  pair  of  old 
stirrup  straps  hanging  in  the  case  that  you 
will  have  to  use,"  coerced  the  plaintiff  into 
using  a  strap  which  he  did  not  think  fit,  or 
led  him  to  assume  a  risk  which  he  would 
not  otherwise  have  taken.  On  the  contrary, 
he  testified,  as  already  observed,  "that  he  hd- 
lieved  the  straps  were  strong  enough  after 
Mr.  Abbott  tested  them  and  told  him  they 
were  strong  enough,"  and  evidently  used 
them  relying  on  what  his  own  senses  had  told 
him  concerning  the  test  to  which  they  were 
subjected,  corroborated  as  it  was  by  Abbott's 


statement  that  they  were  strong  enough. 
See  Williams  v.  Churohill,  137  Masa.  243,  50 
Am.  Rep.  304.  The  fact  that  the  strap  after- 
wards broke  under  a  strain  to  which  it  waa 
subjected,  has,  of  course,  no  tendency  to 
show  that  the  plaintiff  was  coerced  into  us- 
ing i^  or  did  not  assume  the  risk. 

The  defendant  was  under  no  legal  obliga- 
tion  to  furnish  the  plaintiff  with  medical  at* 
tendance,  even  if  he  had  been  liable  for  the 
injury,  and  the  ruling  that  the  plaintiff 
could  not  recover  under  the  second  count  was 
therefore  correct.  The  case  of  a  seaman  in^ 
jured  on  shipboard  is  different. 

In  the  view  which  we  have  taken  of  the 
case  it  is  unnecessary  to  consider  whether 
there  was  any  evidence  of  n^ligenoe  on  the 
part  of  tiie  defendant. 

Exceptiona  overruled^ 

Kaowlton,  J.,  dissenting: 

Because  I  consider  the  decision  in  this  ease 


(at  least  theoretically),  the  power  of  choosing 
whether  he  will  enter  Into  the  employment  of  a 
master  who  does  not  agree  to  act  personally  In 
the  management  of  his  business,  or  as  an  alter- 
native to  be  responsible  for  the  negligence  of 
those  he  employa  The  pilot  has  no  such  choice ; 
he  must  conduct  the  ship  on  the  terms  fixed  by 
the  statutes  which  regulate  pilotage;  and  we 
can  find  nothing  In  those  statutes  to  Justify  the 
conclusion  that  the  pilot  Is  to  take  upon  himself 
the  risk." 

b.  Foot  thai  risk  wa$  known  fo  the  tervant 
iohen  he  entered  the  employment 

By  nearly  all  Judges,  both  English  and  Ameri- 
can, the  principle  of  an  assumption  of  risks, 
as  a  matter  of  implied  contract,  has  been  ex- 
tended BO  as  to  cover  any  risk  of  which  the  serv- 
ant had  actual  or  constructive  notice  at  the 
time  he  entered  the  employment,  although  its 
existence  may  Indicate  that  the  condition  of  the 
Instrumentalities  was  such  as  would  have  ren- 
dered the  master  chargeable  with  a  breach  of 
duty,  if  the  servant  had  not  known  of  their 
imperfections. 

"If  a  servant  enters  Into  an  employment 
knowing  there  Is  danger,  and  is  satisfied  to  take 
the  risk,  it  becomes  part  of  the  contract  be- 
tween him  and  hla  employer  that  the  servant 
Shall  expose  himself  to  such  risks  as  he  knows 
are  consistent  with  the  employment."  Saxton 
V.  Hawksworth  (Bxch.  1872)  26  L.  T.  N.  S. 
851.  853,  per  Wllles.  J. 

There  is  probably  another  exception  to  the 
rule  that  a  master  is  liable  for  his  negligence, 
vie.t  "where  [he]  the  master  has  furnished  in- 
struments or  machinery  which  are  dangerous, 
but  the  servant  knows  that  they  are  dangerous, 
and  the  danger  is  so  normal  that  it  is  in  the 
ordinary  course  of  the  employment ;  in  that 
case  the  servant  cannot  complain  of  an  injury 
which  he  has  sustained,  because  he  undertook 
the  employment  with  that  risk.'*  Mellors  v. 
Shaw  (1861)  1  Best  &  S.  485,  446.  80  L.  J.  Q. 
B.  N.  S.  338,  7  Jur.  N.  S.  845,  per  Blackburn,  J. 
(arguendo). 

"The  implied  contract  to  have  the  machinery 
in  such  a  safe  and  proper  condition  as  not  to 
expose  the  servant  to  unnecessary  risk  is  the 
foundation  of  the  master's  liability.  If  the  serv- 
ant, being  fully  capable  of  choosing  and  con- 
tracting for  himself,  with  full  notice  of  the  risk 
which  he  assumes,  chooses  to  undertake  a  haz- 
ardous employment,  to  put  himself  in  a  dpn. 
gerous  position,  or  to  work  with  defective  or 
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unsuitable  tools,  machinery,  or  appliances,  n» 
such  implied  contract  arlsea"  Coombs  v.  New 
Bedford  Cordage  Co.  (1869)  102  Hasa  072,  3 
Am.  Rep.  506  (uncovered  cogs). 

**The  servant  assumes  the  dangers  of  the  em- 
ployment to  which  he  voluntarily  and  intelli- 
gently consents,  and,  while  ordinarily  he  Is  to 
be  subjected  only  to  the  hazards  necessarily 
incident  to  his  employment.  If  he  knows  that 
proper  precautions  have  been  neglected,  and 
still  knowingly  consents  to  incur  the  risk  to 
which  he  will  be  exposed  thereby,  his  assent  dis- 
penses with  the  duty  of  the  master  to  take 
such  precautions.'*  Leary  v.  Boston  ft  A.  ^. 
Co.  (1885)  189  Mass.  580.  52  Am.  Rep.  T83,  2 
N.  B.  115  (Jolting  of  locomotive  in  passing  over 
Ill-constructed  frogs  threw  servant  off  foot- 
board). 

"Except  In  regard  to  the  danger  of  Injuries 
from  the  negligence  of  fellow  servants  In  cer- 
tain cases,  under  the  Statute  of  1887,  chap.  270, 
and  possibly  some  other  dangers  under  the.  same 
statute,  a  servant  impliedly  agrees  to  assume 
the  obvious  risks  of  the  business  in  which  he 
engages,  and  his  Implied  agreement,  except  as 
It  may  be  affected  by  that  statute,  which  we  are 
not  now  considering.  Includes  not  only  the  risks 
which  are  ordinarily  Incident  to  that  kind  of 
business,  but  also  those  which  grow  out  of  the 
peculiar  way  in  which  his  employer  Is  conduct- 
ing it,  so  far  as  that  way  and  those  risks  are 
obvious  when  he  makes  his  contract.  If  he 
agrees  to  work  in  a  business  which  he  knows  is 
carried  on  with  machinery  much  more  danger- 
ous than  that  commonly  used  In  that  kind  of 
business,  he  assumes  the  obvious  risks  incident 
to  the  use  of  that  machinery.  By  making  a 
contract  to  serve  for  pay  where  such  dangers 
surround  him,  he  exposes  himself  to  the  danger 
voluntarily."  Mahoney  v.  Dore  (1892;  155 
Masa  518,  30  N.  E.  366. 

A  servant  "assumea  not  only  ail  the  risks 
Incident  to  such  employment,  but  all  dangers 
which  are  obvious  and  apparent.  ...  If 
he  voluntarily  enters  In,  or  continues  in.  the 
service  without  objection  or  complaint,  hav- 
ing knowledge  or  the  means  of  knowing  the  dan- 
gers Involved,  he  is  deemed  to  assume  the  risk, 
and  to  waive  any  claim  for  damages  against  the 
master  in  case  of  personal  Injury  to  him." 
Crown  V.  Orr  (1893)  140  N.  Y.  450,  85  N.  B. 
648. 

"If  fl  spr'-oaf  *iRQ  VpowI<»d«»'»  of  th«»  r'»"»»'"-»- 
stances  under  which  the  employer  carries  on 
his  business,  and  chooses  to  accept  the  employ- 
ment, or  continue  in  it,  he  assumes  such  risks 
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'ong  as  an  invasion  of  the  province  of  the 
JniT,  and  bemuse  the  opinion  seems  to  me 
misleading  in  regard  to  the  principles  appli- 
eable  to  cases  of  this  kind,  I  feel  constrained 
to   express   my  dissent.    The  fundamental 

Snestions  upon  which  the  rights  of  the  par- 
ies depend  in  actions  for  negligence  are 
whether  the  defendant  was  negligent,  and 
whether  the  plaintiff  was  in  the  exercise  of 
doe  care.  In  my  opinion,  the  question 
whether  the  plaintiff  assumed  the  risk  is 
cmly  important  as  it  bears  upon  one  of  these 
two  questions.  It  does  not  affect  the  funda- 
mental propositions  on  which  the  law  of 
B^ligence  rests.  In  its  nature  it  is  rather  a 
eollateral  inquiry,  the  answer  to  which  often 
easily  decides  the  caee  in  accordance  with 
these  fundamental  propositions,  without  the 
necessity  of  considering  either  of  them  by 
itself.  I  do  not  remember  ever  having  read 
or  heard  any  exposition  or  argument  to  show 


that  the  doctrine  of  the  assumption  of  the 
risk  by  a  plaintiff  has  changed  the  rule  of 
law  that  one  who  is  himself  without  faulty 
and  in  the  exercise  of  due  care,  and  who  suf- 
fers from  the  negligence  of  another,  may  re- 
cover the  amount  of  his  damages.  The 
maxim  Volenti  non  fit  injuria  is  applicable 
to  actions  for  negligence,  as  it  is  to  other 
cases.  The  doctrine  of  tl^  assumption  of  the 
risk  is  merely  a  formal  statement  of  this 
maxim  in  its  application  to  concrete  cases. 
If  a  plaintiff  voluntarily  assumes  a  risk, 
and  afterwards  sues  for  an  injury  that  he 
has  suffered  which  was  within  the  risk,  he 
cannot  recover,  because  he  encounters  one  or 
the  other  of  two  facts,  either  of  which  is 
fatal  to  his  daim.  In  such  a  case  it  would 
appear  in  the  last  analysis,  if  the  truth  were 
ascertained,  either  that  the  plaintiff  was 
negligent,  or  that  the  defendant  was  not 
n^ligent.    In  every  case  where  the  evidence 


incident  to  the  discharge  of  his  duties  as  are 
open  or  obyioos.  In  such  cases  it  is  not  a 
question  whether  the  place  prepared  for  him  to 
occupy,  and  which  be  assents  to  accept,  might, 
with  reasonable  care,  have  been  made  more  safe. 
His  assent  dispenses  with  the  performance  oa 
the  part  of  the  master  of  the  duty  to  make  It 
■o/*  Wood  ▼.  Helges  (1896)  83  Md.  257.  84 
Atl.  872  (do  precautions  to  prevent  scattering 
of  flying  pieces  of  castings  when  broken  by  the 
fail  of  a  weight). 

The  theory  that  a  servant  is  a  free  agent 
to  select  the  employment  in  which  he  shall  en- 
ter bad  also  been  recognised  in  an  earlier  case  in 
this  state.  Wonder  v.  Baltimore  &  O.  B.  Co. 
(1870)  82  Md.  411»  8  Am.  Bep.  148. 

"Obvlons  imperfections  in  methods  or  ma- 
chinery, exlBtlng  at  the  time  of  the  employment, 
cannot  be  made  the  basis  of  a  liability  in  favor 
of  an  employee  who  suffers  an  injury  in  the 
course  of  his  employment,  for  the  reason  that 
the  employer  has  a  right  to  have  and  use  im- 
perfect methods  and  tools,  and  to  ask  others  to 
enter  his  employ  to  aid  him  in  such  use,  and 
that  in  so  doing  he  does  not  undertake  to  in- 
sure the  employee.'*  Bagon  ▼.  Toledo,  A.  A.  ft 
N.  M.  R.  Co.  (1898)  97  Mich.  266,  56  N.  W.  612 
(nnfllled  space  between  ties). 

Compare  the  application  of  this  principle  in 
Anderson  v.  Clark  (1892)  155  Mass.  868,  29 
N.  B.  689  (condition  of  windlass)  ;  Booney  v. 
Bewail  ft  D.  Cordage  Co.  (1894)  161  Mass.  158, 
86  N.  B.  789  (projecting  set-screw  in  shaft)  ; 
Sbaw  V.  Sheldon  (1886)  108  N.  Y.  667,  9  N.  B. 
183  (uncovered  machinery)  ;  Brossman  v.  Le- 
high Valley  B.  Co.  (io86)  118  Pa.  490,  67  Am. 
Bep.  479,  6  Ati.  226  (low  bridges)  ;  Wells  v. 
Barlington,  C.  B.  ft  N.  B.  Co.  (1881)  66  Iowa, 
520,  9  N.  W.  364  (same  danger)  ;  Titus  v.  Brad- 
ford, B.  ft  K.  B.  Co.  (1890)  136  Pa.  618,  20  Atl. 
517  (defective  system)  ;  Kelley  v.  Chicago,  M. 
ft  St.  P.  B.  Co.  (1881)  68  Wis.  74,  9  N.  W.  816 
(same  danger)  ;  Speed  v.  Atlantic  ft  P.  B.  Co. 
(1879)  71  Mo.  808  (same  danger)  ;  St.  Louts, 

A.  ft  T.  B.  Co.  V.  Lemon  (1892)  83  Tex.  143, 
18  S.  W.  331  (unusually  heavy  hand-car)  ;  La 
Pierre  ▼.  Chicago  ft  6.  T.  B.  Co.  (1894)  99  Mich. 
212,  58  N.  W.  60  (gang-plank  used  In  unloading 
cars  alleged  to  be  defective)  ;  Long  v.  Coronado 

B.  Co.  (1892)  96  Cal.  269.  31  Pac.  170  (de- 
fects in  car  couplings)  ;  Latremoullle  v.  Ben- 
nington ft  B.  B.  Co.  (1891)  63  Vt.  336,  22  Atl. 
((56  (inefficiency  of  fellow  servant)  ;  Baltimore 
ft  O  B.  Co.  V.  State.  Woodward  (1874)  41  Md. 
268  (Insufficient  number  of  brakemen). 

The  assumption  upon  which  the  courts  have 
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proceeded  in  such  cases  is  that  the  servant  has 
taken  the  employment  with  the  additional  risk 
because  he  was  induced  to  do  so  by  higher  wages. 
Mellors  v.  Shaw  (1861)  1  Best  ft  S.  486,  446, 
80  L.  J.  Q.  B.  N.  B.  883.  7  Jur.  N.  8.  846,  per 
Blackburn,  J. ;  Farwell  v.  Boston  ft  W.  B.  Corp. 
(1842)  4  Met.  49,  88  Am.  Dec  889 ;  and  numer- 
ous other  casea 

*'It  is  a  rule  of  good  sense  that,  if  a  man  vol- 
untarily undertakes  a  risk  for  a  reward  which 
is  adequate  to  induce  him,  he  shall  not,  if  he 
suffers  from  the  risk,  have  a  compensation  for 
wblch  he  did  not  stipulate."  Lord  Bramwell  in 
Smith  V.  Baker  [1891]  A.  C.  826,  844,  60  L.  J. 
Q.  B.  N.  S.  688,  66  L.  T.  N.  S.  467,  66  J.  P. 
660.     Compare  VI.  supra. 

Similar  conclusions  have  been  drawn  in  cases 
where  the  effect  of  the  maxim  Volenti  non  fit 
infuria  was  directly  under  discussion. 

**A  workman,  whether  he  belongs  to  the  regu- 
lar staff  of  the  occupier  of  premiies,  or  is 
called  in  for  the  occasion,  cannot  be  heard  to 
complain  that  a  part  of  those  premises  which  he 
Is  hired  to  repair  was  in  a  dangerous  condition, 
as  he  is  paid  for  the  risk  he  runs  in  doing  the 
work,  and  voluntarily  incurs  it.*'  Bol>erts  ft  W. 
Employers'  Liability,  8d  ed.  p.  252,  quoted  with 
approval  by  Fry,  L.  J.,  in  Thomas  v.  Quarter- 
malne  (1887)  L.  B.  18  Q.  B.  Div.  685,  702.  56  L. 
J.  Q.  B.  N.  S.  340.  57  L.  T.  N.  S.  637,  86  Week. 
Bep.  656,  61  J.  P.  616.  See  also  the  whole 
opinion  of  Bowden,  L.  J.,  in  the  same  case,  in 
which  a  majority  of  the  court  of  appeal  denied 
the  right  of  a  servant  to  recover  damages  for 
injuries  received  through  a  fall  into  a  vat  of 
hot  liquid  while  be  was  working  near  It,  the 
vat  having  been  unfenced,  to  lils  knowledge, 
for  several  months,  during  the  whole  of  which 
time  he  had  been  in  the  service  of  the  defend- 
ant. 

"If  people  will  enter  Into  dangerous  employ- 
ment, they  do  so  without  making  other  people 
liable  for  injuries  they  sustain."  Llndley,  L. 
J.,  in  his  opinion  delivered  In  the  court  of  ap- 
peal In  Smith  V.  Baker  (see  p.  343  of  the  report 
of  that  case  in  [1891]  A.  C.  325). 

In  the  same  case  (p.  346  of  the  same  re- 
port), Lord  Bramwell  argues  on  the  hypothesis 
that  the  maxim  operates  as  a  bar  to  an  action 
under  such  circumstances,  and  expressly  ap- 
proves of  the  statement  In  the  court  of  appeal, 
that  "a  person  who  Is  eDs:aged  to  perform  a 
dangerous  operation  takes  the  risk  of  the  opera- 
tion of  the  work  that  he  is  called  ou  lo  per- 
form." 

In  Knisley  v.  Pratt  (1896)  148  N.  Y.  872,  83 
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warrants  it,  a  defendant  has  a  right  to  have 
this  test  applied.  Sometimes  each  of  the 
fundamental  questions  in  the  law  of  negli- 
gence would  be  difficult  to  answer  upon  the 
evidence,  were  it  not  easy  to  determine  that 
the  plaintiff  voluntarily  assumed  the  risk. 
In  such  a  case  the  defendant  prevails  with- 
out a  separate  decision  of  either  of  the  two 
questions  whether  he  was  negligent  or 
whether  the  plaintiff  was  in  the  exercise  of 
due  care.  Such  a  resulti  considered  in  ref- 
erence to  the  law  of  negligence,  is  a  decision 
that  Hie  plaintiff  has  failed  to  establish  one  or 
the  other  of  the  two  propositions  which  must 
be  established  in  every  suit  for  negligence 
before  there  can  be  a  recovery.  The  cases  to 
which  these  principles  are  applied  may  be 
divided  into  two  classes.  The  first  is  where 
the  plaintiff^  for  a  valuable  consideration, 
voluntarily  assumes  the  ride  by  virtue  of  a 


contract  which  expressly  or  impliedly  in- 
cludes the  assumption  of  it.  In  ordinary 
cases,  when  one  contracts  to  enter  a  business 
as  emplovee  he  voluntarily  agrees,  for  the 
waffes  to  be  paid  him,  to  assume  all  the  open 
and  obvious  risks  of  the  business,  "including 
the  manifest  dangers  attendant  upon  the  use 
of  the  ways,  works,  and  machinery  of  a  per- 
manent character  that  are  plainly  intended 
to  be  retained  as  a  part  of  the  plant  to  which 
the  contract  for  service  relates."  lliis  may 
be  called  a  contractual  assumption  of  risk. 
In  regard  to  the  dangers  covered  by  it,  the 
employer  owes  the  employee  no  duty,  and  he 
cannot  be  held  guilty  of  negligence.  The 
rights  of  the  parties  depend,  not  necessarily 
upon  that  which  the  employee  in  fact  under- 
stands and  appreciates,  but  upon  that  which 
he  ought  to  understand  and  appreciate  in 
making  such  a  contract  for  service,  and  upon 


L.  B.  A.  867,  42  N.  B.  086,  the  New  York  court 
of  appeals  laid  down  a  similar  doctrine,  saying : 
"Where  the  obyloos  risks  of  the  business  re- 
sult in  iDJory,  the  inability  of  the  employee  to 
sue  is  due  to  the  fact  that  he  voluntarily  as- 
sumed tbose  risks,  not  necessarily  ander  an  im- 
plied contract  to  do  so,  but  by  an  independent 
act  of  waiver  evidenced  by  his  entering  the  em- 
ployment with  a  full  knowledge  of  all  the 
facts;"  citing  Mahoney  v.  Dore  (1802)  155 
Masa  618,  80  N.  B.  866. 

So,  the  maxim  has  been  held  to  debar  a  brake- 
man  from  recovering  damages  for  an  injury 
caused  by  his  falling  Into  an  uncovered  culvert, 
where  he  knew  at  the  time  when  he  accepted 
the  service  that  the  culverts  were  all  in  this 
condition,  and  had  remained  three  yearS  in  the 
service  without  objection.  West  v.  Southern 
P.  Co.  (1808)  66  U.  B.  App.  828,  85  Fed.  Rep. 
802,  20  C  C  A.  210. 

The  most  elaborate  presentment  of  the  theory 
under  which  the  servant  is  in  these  cases  dis- 
abled from  recovering  is  to  be  found  in  Wood- 
ley  V.  Metropolitan  Diet.  B.  Co.  (1877)  L.  B. 
2  Bxch.  Dlv.  884,  46  L.  J.  Bxch.  N.  S.  521, 
where  the  exchequer  chamber,  by  a  majority  of 
three  Judges  to  two,  rendered  a  decision  which 
was  virtually  to  the  effect  that  the  position  of 
a  defendant  who  was  sued  by  a  servant  for  in- 
juries' received  in  the  course  of  his  employment 
was  the  same,  whether  his  relations  to  the 
plaintiff  were  such  as  would  enable  him  to  avail 
himself  of  the  doctrine  of  an  Implied  agreement 
by  the  servant  to  assume  all  the  known  risks 
of  the  work,  or,  on  account  of  the  absence  of  a 
contractual  relation,  he  was  forced  to  rely 
upon  the  defense  furnished  by  the  maxim.  (For 
the  facts,  see  the  note  to  Cleveland.  C.  C.  &  St. 
L.  R.  Co.  V.  Berry,  46  L.  B.  A.  83,  75.) 

Cockbum,  Ch.  J.,  said :  "If  the  plaintiff,  in 
doing  the  work  on  the  railway.  Is  to  be  looked 
upon  as  the  servant  of  the  company,  the  decision 
of  the  court  of  exchequer  in  his  favor  cannot, 
as  It  seems  to  me,  be  upheld.  It  could  not  be 
said  that  any. deception  was  practised  on  the 
plaintiff  as  to  the  degree  of  danger  to  which  he 
would  be  exposed.  He  must  be  taken  to  have 
been  aware  of  the  nature  and  character  of  the 
work  and  its  attendsnt  risks  when  he  entered 
into  the  employ  of  the  contractor  for  the  Job  in 
question,  or  at  all  events  he  must  have  become 
fully  aware  of  it  as  soon  as  he  began  to  work. 
If  he  had  been  misled  in  supposing  that  pre- 
cautionary measures  such  as  the  dangerous  na- 
ture of  the  service  rendered  reasonably  neces- 
sary would  be  taken,  he  had  a  right  to  throw  up 
his  engagement  and  to  decline  to  go  on  with  the 
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work;  and  such  would  have  been  his  proper 
course.  But,  with  a  full  knowledge  of  the  dan- 
ger, he  continued  in  the  employment,  and  had 
been  working  in  the  tunnel  for  a  fortnight  when 
the  accident  happened.  A  man  who  enters  on 
a  necessarily  dangerous  employment  with  his 
eyes  open  takes  it  with  its  accompanying  risks. 
On  the  other  hand,  if  the  danger  is  concealed 
from  him  and  an  accident  happens  before  he  be- 
comes aware  of  it,  or  if  he  is  led  to  expect,  or 
may  reasonably  expect,  that  proper  precautions 
will  be  adopted  by  the  employer  to  prevent  or 
lessen  the  danger,  and  from  the  want  of  such 
precautions  an  accident  happens  to  him  before  ha 
has  become  aware  of  their  absence,  he  may  hold 
the  employer  liable.  If  he  becomes  aware  of  the 
danger  which  has  been  concealed  from  him,  and 
which  he  had  not  the  means  of  becoming  ac- 
quainted with  before  he  entered  on  the  employ- 
ment, ior  of  the  want  of  the  necessary  means  to 
prevent  mischief,  his  proper  course  is  to  quit 
the  employment.  If  he  continues  in  it  he  la 
in  the  same  position  as  though  he  had  accepted 
it  with  a  full  knowledge  of  its  danger  in  the 
first  instance,  and  must  be  taken  to  waive  his 
right  to  call  upon  the  employer  to  do  what  Is 
necessary  for  his  protection,  or,  in  the  alter- 
native to  quit  the  service.  If  he  continues  to 
take  the  benefit  of  the  employment  he  must  take 
it  subject  to  its  disadvantages.  He  cannot  put 
on  the  employer  terms  to  which  he  has  now  full 
notice  that  the  employer  never  intended  to  bind 
himself.  It  is  competent  to  an  employer,  at 
least  so  far  as  civil  consequences  are  concerned, 
to  Invite  persons  to  work  for  him  under  circum- 
stances of  danger  caused  or  aggravated  by  want 
of  due  precautions  on  the  part  of  the  employer. 
If  a  man  chooses  to  accept  the  employment,  or 
to  continue  In  it  with  a  knowledge  of  the  danger, 
he  must  abide  the  consequences,  so  far  as  any 
claim  to  compensation  against  the  employer  la 
concerned.  Morally  speaking,  those  who  em- 
ploy men  on  dangerous  work  without  doing  all 
in  their  power  to  obviate  the  danger  are  highlj 
reprehensible,  as  I  certainly  think  the  company 
were  in  the  present  instance.  .  .  .  But  it 
may  be  said  the  plaintiff  was  not  In  the  service 
of  the  defendants  at  all.  He  was  on  their  prem- 
ises, not  only  on  lawful  business,  but  it  may  ba 
said  by  their  invitation,  as  he  was  working  un- 
der a  contractor  employed  by  them  to  do  the 
work  in  question.  He  sustained  the  injury  com- 
plained of  through  what  the  Jury  have  found  ta 
have  been  negligence  on  the  part  of  the  com- 
pany ;  he  Is  therefore  entitled  to  damagea  But 
this  reasoning  app<>ars  to  me  to  be  fallacious. 
That  which  would  be  negligence  In  a  companj 
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that  which  the  employer  has  a  right  to  lup- 
pose  that  he  understands  and  appreciates. 
Murch  y.  Thomas  Wilson's  Sons  i£  Oo,  168 
Mass.  408,  47  N.  £.  Ill;  Ladd  t.  New  Bed- 
ford JR.  Co,  119  Mass.  412,  20  Am.  Rep.  331; 
Ltwejoy  v.  Boston  d  L.  R.  Corp.  125  Mass. 
79,  28  Am.  Rep.  206;  Coombs  ▼.  Fitohhurg 
R.  Co.  156  Mass.  200,  30  N.  E.  1140;  O'Maley 
▼.  South  Boston  Qaslight  Co.  158  Mass.  135, 
emU,  161,  32  N.  £.  1119;  Fisk  v.  Fitoh- 
hurg  B.  Co.  168  Mass.  238,  33  N.  E.  510; 
€h>odridge  v.  Washington  Mills  Co.  160  Mass. 
234,  35  K.  E.  484;  Booney  t.  Betcall  d  D. 
Cordage  Co.  161  Mass.  158,  36  N.  E.  789; 
J'eely  y.  Pearson  Cordage  Co.  161  Mass.  426, 
37  N.  £.  368;  Qoodes  y.  Boston  d  A.  B.  Co. 
162  Mass.  287,  38  N.  E.  500 ;  Austin  v.  Bos- 
ton d  M.  B.  Co.  164  Mass.  282,  41  N.  E.  288; 
Content  y.  New  York,  N.  H.  d  H.  B.  Co.  165 
I.  267«  43  N.  E.  94 ;  Sweeney  ▼.  Berlin  d 


J.  Envelope  Co.  101  N.  Y.  520,  54  Am.  Rep. 
722,  6  N.  E.  358 ;  Appel  y.  Buffalo,  N.  T.  d 
P.  B.  Co.  Ill  N.  Y.  650,  19  N.  E.  93 ;  Hayden 
y.  Bmithville  Mfg.  Co.  29  Conn.  548;  Tattle 
y.  Detroit,  Q.  H.  d  M.  B.  Co.  122  U.  S.  189, 
80  L.  ed.  1114,  7  Sup.  Ct  Rep.  1166.  The 
second  class  of  cases  is  where  an  employee 
has  suffered  from  the  negligent  conduct  of 
an  employer  in  reference  to  some  matter  not 
included  in  his  assumption  of  risks  by  yirtue 
of  the  contract  under  which  he  is  working 
at  the  time  of  the  injury.  As  to  these  oases 
different  considerations  apply.  The  em- 
ployer is  under  an  implied  contract  or  duty 
to  proyide  safe  and  proper  machinery,  tools, 
and  appliances  for  the  employee.  There  is 
often  eyidence  on  which  it  is  contended  that 
he  is  guilty  of  negligence  in  this  particular. 
In  dealing  with  such  a  case,  upon  the  ques- 
tion whether  the  plaintiff  is  precluded  from 


with  reference  to  the  state  of  their  premises  or 
the  manner  of  conducting  their  business,  so  as 
to  glTe  a  right  to  oompentatlon  for  an  injury 
resulting  therefrom  to  a  stranger  lawfully  re- 
sorting to  their  premises  In  Ignorance  of  the 
cxistenee  of  the  danger,  will  give  no  such  right 
to  one  who,  being  aware  of  the  danger,  Tolun- 
tartly  enconnters  It,  and  falls  to  take  the  extra 
care  necessary  for  ayoiding  it.  The  same  ob- 
•eryatlon  arises  as  before:  With  full  knowl- 
edge of  the  manner  In  which  the  traffic  was  car- 
ried on,  and  of  the  danger  attendant  on  It,  the 
plaintiff  thought  proper  to  remain  In  the  em- 
ployment. No  doubt  he  thought  that  by  the  ex- 
ercise of  extra  yigilance  and  care  on  his  part 
the  danger  might  be  ayolded.  By  a  want  of  par- 
ticular care  In  depositing  one  of  his  tools  he  ex- 
posed himself  to  the  danger,  and  unfortunately 
suffered  from  It.  He  cannot,  I  think,  make  the 
company  liable  for  Injury  arising  from  danger 
to  which  he  Toluntarlly  exposed  himself.  The 
contractor,  the  immediate  employer  of  the  plain- 
tiff, undertook  to  execute  work  which  he  knew 
would  be  attended  with  danger  in  the  circum- 
stances under  which  It  was  to  be  executed.  The 
plaintift  as  his  servant  did  the  same.  They  are 
In  a  yery  different  position  from  that  In  which 
they  would  haye  stood  had  they  been  at  work 
on  the  defendants*  premises  In  Ignorance  of  the 
danger."  Mel  lor,  J.,  expressed  his  concurrence 
aa  follows:  "When,  therefore,  the  contractor 
In  this  case  xmdertook  to  perform  the  work  in 
question,  and  In  the  performance  of  which  the 
plaintiff  was  engaged  at  the  time  of  the  acci- 
dent. It  is  reasonable  to  assume  that  the  char- 
acter and  nature  of  the  work  was  duly  consid- 
ered and  Included  In  the  price  paid  for  It;  and 
If  the  plaintiff  thought  that  there  was  danger 
of  an  unusual  character  In  the  nature  of  the 
work,  he  ought  either  to  have  stipulated  with 
his  master  or  the  company  to  provide  some  addi- 
tional means  or  precautions  against  such  possi- 
ble danger,  or,  as  he  was  better  able  to  Judge 
tl&an  they  whether  the  work  could  safely  be  per- 
formed without  additional  precautions,  he  ought 
to  have  refused  the  task  unless  they  were  pro- 
Tlded.  ...  I  think  that  the  company  can 
In  no  respect  be  said  to  be  guilty  of  negligence. 
They  conducted  the  business  in  the  ordinary 
way,  and  the  accident  did  not  occur  through  any 
■alscondnct  or  mismanagement  on  their  part. 
I  think  that  the  plaintiff,  wjio  must  be  presumed 
to  know  the  ordinary  traffic  of  the  company,  and 
the  limited  space  within  which  he  had  to  work, 
came  within  the  maxim  Volenti  non  fit  injuria, 
and  has,  at  all  events,  no  remedy  against  the  de- 
fendants." **In  the  present  case  the  plaintiff 
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had  probably  the  same  opportunity  of  Judging 
of  the  possible  danger  as  his  master  had,  and 
might  have  declined  the  work,  and  refused  to 
undertake  It,  without  additional  precautions  be- 
ing taken  or  means  provided  by  his  master,  but, 
as  It  appears  to  me,  that  was  a  matter  affecting 
his  relation  with  his  master,  and  not  in  any 
way  affecting  the  duty  of  the  company.*' 

The  views  of  the  majority  of  the  court  have 
been  enforced  and  applied  In  several  American 
cases,  where  the  defendant  was  not  the  plain- 
tiff*s  master,  and  the  doctrine  of  a  contractual 
assumption  of  risks  had,  therefore,  no  perti- 
nence. 

An  employee  of  a  railroad  company  which  has 
the  right  under  a  contract  to  use  the  railroad 
track  of  another  party  has  no  right  of  action 
against  the  owner  of  the  track  for  injuries  re- 
ceived in  consequence  of  his  foot  becoming 
caught  In  a  defective  or  improperly  protected 
frog  in  such  track  where  he  went  to  work  upon 
the  track  knowing  its  condition.  His  assump- 
tion of  the  risks  of  the  employment  is  no  lem 
than  if  he  had  been  under  contract  with  sucb 
owner.  Wood  y.  Locke  (1888)  147  Masa  604. 
18  N.  E.  578. 

The  danger  which  arises  from  the  fact  that 
merchandise  is  piled  against  the  slats  Inclosing 
the  well  of  a  freight  elevator  In  a  leased  store 
In  snch  a  manner  that  the  tenant's  employeos 
can  only  start  the  elevator  by  standing  on  the 
platform  is  obvious,  and  therefore  accepted  by 
them  in  such  a  sense  that  one  of  them  cannot 
hold  the  landlord  liable  for  injuries  received  in 
operating  the  elevator.  McCarthy  y.  Foster 
(lbU2)  156  Mass.  511,  81  N.  B.  885. 

In  Erslew  v.  New  Orleans  ft  N.  E.  R.  Co. 
(1897)  40  La.  Ann.  86,  21  So.  153,  it  was  con- 
ceded that  a  brakeman  employed  by  a  steam 
railroad,  who  was  injured  through  being  swept 
off  the  top  of  a  car  by  a  guy-wire  maintained  Id 
a  dangerous  position  by  an  electric-railroad  com- 
pany, would  be  debarred  from  recovering  dam- 
ages from  the  latter  company  if  it  had  been 
proved  that  he  had  continued  in  the  service  with 
a  positive  knowledge  of  the  precise  danger  as- 
sumed ;  but  It  was  held  that  the  evidence  did 
not  establish  the  conclusion. 

A  servant  of  a  company  which  is  hauling  over 
its  line  the  cars  of  another  company  equipped 
with  brakes  of  a  certain  slae  and  pattern  of  a 
common  construction  and  familiar  to  such  serv- 
ant from  past  experience  Is  deemed  to  have  as- 
sumed the  risk  attendant  upon  the  use  of  such 
brakes.  Wright  v.  Delaware  ft  H.  Canal  Co. 
(1886)  40  Hun,  843. 

The  doctrine  of  the  above  cases  however,  was 
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recovery  on  the  ground  that  he  aaeumed  the 
risk,  it  must  be  assumed  that  the  jury  prop- 
erly might  find  the  defendant  guilty  of  negli- 
gence. The  question  is  to  be  determined  in 
reference  to  the  possibilities  of  a  finding 
either  way  on  that  point.  If,  looking  to  the 
conduct  of  the  defendant  alone,  the  finding 
ought  to  be  against  him,  on  what  ^ound 
can  the  plaintiff  be  cut  off  from  his  right  to 
damages?  Under  the  law  of  negligence  it 
is  only  on  the  ground  that  he  is  himself  in 
fault  through  failure  to  exercise  proper  care 
or  otherwise.  If  the  facts  relied  on  to  es- 
tablish this  defense  are  merely  that  he  con- 
tinued to  workj  knowing  of  the  defect  which 
afterwards  caused  his  injury,  and  if  the  de- 
fect is  so  slight,  viewed  in  reference  to  the 
defendant's  duty  to  provide  for  his  safety, 
that  it  is  just  a  little  outside  of  the  line 
which  separates  due  care  on  the  part  of  the 


defendant  from  negligenoe,  the  question  arises 
whether  there  was  such  a  voluntary  assump- 
tion of  the  risk  on  the  plaintiff's  part  as  to 
put  him  in  the  same  category  with  the  de- 
fendant in  reference  to  8ie  alleged  negli- 
gence. It  is  the  law  of  Massachusetts  that  if 
he  knew  and  fully  appreciated  the  risk,  uid 
continued  to  work  without  any  special  exi- 
gency constraining  him  so  to  do,  his  exposure 
to  the  risk  must  be  deemed  to  have  been  vol- 
untary, and,  if  the  condition  of  the  defective 
part  was  such  that  to  provide  it,  or  keep  it 
for  his  use,  constitute!  negligence  on  the 
part  of  the  defendant,  who  was  under  an  ob- 
ligation to  have  it  safe,  his  continued  use  of 
it»  knowing  and  appreciating  the  danger 
from  it»  equally  constituted  negligence 
which  prevents  him  from  recovery.  This 
rule  bears  rather  hard  upon  employees,  for, 
019  hypotheai,  the  employer  is  primarily  in 


powerfully  combated  by  Mellish,  L.  J.,  m  Wood- 
ley  ▼.  Metropolitan  Dlst.  R.  Co.  (1877)  L.  R. 
2  Ezch.  DlY.  884,  46  L.  J.  Bxch.  N.  8.  621,  In 
the  following  words :  "Is  it,  then,  a  necessary 
inference  In  point  of  law  from  the  fact  of  the 
plaintiff  having  worked  in  the  tunnel  for  t 
fortnight,  without  making  any  objection,  and 
without  abandoning  his  service  with  his  master, 
that  he  consented  to  the  company's  running 
their  trains  as  usual  without  taking  any  precau- 
tions for  the  safety  of  the  w6rkmen  In  the  tun- 
nel ?  In  my  opinion  It  Is  not.  In  the  first  place 
It  is  by  no  means  certain  that  the  plaintiff,  an 
ordinary  bricklayer's  laborer,  understood  at  all 
what  the  extent  of  the  risk  was  which  he  was 
running,  or  what  the  precautions  were  which 
were  reasonably  necessary.  In  the  next  place, 
assuming  that  he  did  understand  what  the  risk 
was  which  he  was  running,  and  that  he  knew 
that  the  workmen  In  the  tunnel  were  not  reason- 
ably protected,  It  seems  to  me  It  would  be  ex- 
tremely unjust  to  hold  that  he  was  obliged  either 
at  once  to  quit  his  master's  employment,  or  else 
to  lose  his  right  of  action  against  the  railway 
company  for  negligently  running  over  him.  I 
think  he  is  entitled  to  say :  'I  know  I  was 
running  great  risk,  and  did  not  like  It  at  all,  but 
I  could  not  afford  to  give  up  my  good  place 
from  which  I  get  my  livelihood,  and  I  supposed 
that  If  I  was  Injured  by  their  carelessness  I 
should  have  an  action  against  the  company,  and 
that  If  I  was  killed  my  wife  and  children  would 
have  their  action  also.'  Suppose  this  case :  A 
man  Is  employed  by  a  contractor  for  cleansing 
the  street,  to  scrape  a  particular  street,  and  for 
the  space  of  a  fortnight  he  has  the  opportunity 
of  observing  that  a  particular  hansom  cabman 
drives  his  cab  with  extremely  little  regard  for 
the  safety  of  the  men  who  scrape  the  streeta 
At  the  end  of  a  fortnight  the  man  who  scrapes 
the  streets  is  negligently  run  over  by  the  cab- 
man. An  action  Is  brought  In  the  county  court, 
and  the  cabman  says  In  his  defense:  'You 
know  my  style  of  driving,  you  had  seen  me  drive 
for  a  fortnight,  I  was  only  driving  In  my  usual 
gtyle.^  'Tes,  but  your  usual  style  of  driving  Is 
a  very  negligent  style,  and  my  having  seen  you 
drive  for  a  fortnight  has  nothing  to  do  with 
It.'  It  will  not  be  disputed  the  scraper  of  the 
streets  in  the  case  I  have  supposed  is  entitled 
to  maintain  his  action,  and  In  my  opinion  his 
case  does  not  differ  from  the  case  we  have  to  de- 
termine, there  being  no  contract  between  the  de- 
fendants and  the  plaintiff  any  more  than  be- 
tween the  cabman  and  the  scraper  of  the  streets. 
On  the  whole,  I  am  of  opinion  that  the  judgment 
of  the  court  below  ought  to  be  afllrmed. 
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In  the  series  of  English  cases  which  began 
with  Thomas  v.  Quartermaine  (1887)  L.  B.  18 
Q.  B.  DIv.  685,  702,  66  L.  J.  Q.  B.  N.  8.  840.  57 
L.  T.  N.  8.  687,  85  Week.  Bep.  655,  51  J.  P. 
516.  and  ends  with  Smith  v.  Baker  [1891]  A.  C. 
825,  844,  60  L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  S. 
467,  05  J.  P.  660  (see  preceding  sections,  sad 
also  infra),  and  which  has  esUbllshed  the  doc- 
trine that  the  Inference  that  a  servant  was  voUhm 
cannot  usually  be  drawn  merely  from  evidence 
that  the  servant  was  aware  of  the  risk,  the  Judges 
who  argued  In  favor  of  the  doctrine  did  not  sug- 
gest that  any  distinction  should  be  made  between 
risks  known  at  the  beginning  of  the  service  and 
those  discovered  afterwards,  and  It  seems  per- 
missible to  conclude  from  the  reasoning  that 
they  considered  the  same  principle  to  be  ap- 
plicable to  both  Bltuatlona 

c.  Foot  thai  risk  toas  not  known  to  the  tervani 
toJien  ho  entored  the  employment. 

A  person  who  Is  seeking  employment  gener- 
ally enjoys  a  larger  liberty  of  action  In  regard 
to  the  acceptance  or  rejection  of  work  which  In- 
volves an  abnormal  amount  of  danger  than  one 
who,  after  he  has  entered  upon  the  performance 
of  his  duties,  finds  himself  confronted  by  the 
necessity  of  choosing  between  incurring  an  ad- 
ditional peril  or  looking  for  a  new  place.  But 
a  servant's  unwillingness  to  decline  a  situation 
which  Is  desirable,  except  In  the  single  respect 
that  some  of  the  Instrumentalities  are  In  a  bad 
condition.  Is  a  feeling  which  Is  the  same  In  kind 
as  his  unwillingness  to  throw  up  a  situation 
having  the  same  drawback.  It  Is  not  easy, 
therefore,  to  perceive  any  satisfactory  ground 
upon  which  It  can  be  affirmed  that  evidence  of 
the  servant's  having  had  notice  of  a  risk  before 
he  entered  the  employment  should  be  regarded 
as  raising  an  absolute  bar  to  an  action  for  in- 
juries due  to  that  risk,  while  voluntariness  of 
action  Is  not  a  necessary  Inference  from  evi- 
dence that  he  obtained  knowledge  of  a  risk 
after  entering  the  employment,  and  with  that 
knowledge  went  on  working.  To  ascribe  es- 
sentially different  legal  consequences  to  the  op- 
eration of  a  specific  constraining  motive,  simply 
because  It  may  exercise  a  somewhat  more  power- 
ful Infinence  In  the  one  case  than  In  the  other, 
is,  It  Is  submitted,  wholly  unjustifiable.  There 
Is  clearly  no  logical  alternative  between  refusing 
altogether  to  treat  this  feeling  as  a  factor  In 
the  problem,  and  declaring  It  to  be  a  constant 
quantity  In  that  problem,  the  effect  of  which 
Is  that,  whether  the  extraordinary  risk  existed 
when  the  contract  of  service  was  made,  or  only 
arose  afterwards,  the  servant's  assumption  of 
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the  wrong  and  practically  the  employee  hat 
no  alternative  but  to  abandon  his  contract, 
and  quit  the  service,  even  though  that  might 
mean  starvation  for  his  family.  His  remedy 
ty  a  suit  upon  his  contract  would  be  costly 
and  lucertain,  and  the  damages  recoverable 
would  be  small.  In  England,  and  in  tome 
of  the  American  states,  continuing  to  work 
under  such  circumstances  is  not  deemed,  as 
matter  of  law,  a  voluntary  assumption  of  the 
risk.  Smith  v.  Baker  [1891]  A.  C.  325; 
Thrvaaell  v.  Handyside,  L.  R.  20  Q.  B.  Div. 
859;  Tarmouih  v.  France,  L.  R.  19  Q.  B.  Div. 
647.  But  the  rule  is  established  in  Massa- 
ehuaetts,  and  I  do  not  desire  to  depart  from 
it. 

It  must  be  remembered  that  the  rule  is  ap- 
plicable only  when  the  plaintiff  understands 
and  appreciates  the  risk.  Nothing  less  than 
his  full  understanding  and  appreciation  of 


it  can  make  his  exposure  to  the  danger  vol- 
untary, and  charge  him  with  negligence 
whenever  the  employer  is  n^Iigent.  It  is 
only  when  his  knowledge  of  the  danger  is 
such  as  to  make  his  conduct  as  culpable  as 
that  of  the  employer  that  he  can  be  pre- 
cluded from  recovery  on  this  ground.  The 
question  oftenest  arises  when  it  is  difficult 
to  tell  whether  there  was  sufficient  danger 
properly  to  charge  with  negligence  the  em- 
ployer, whose  duty  it  was  U)  know  that  his 
appliances  were  safe;  and  if  the  conditions 
are  such  that  the  conduct  of  the  employer 
in  procuring  the  defective  appliance  falls 
only  a  hair's  breadth  below  the  line  of  due 
care,  nothing  less  than  a  full  understanding 
of  the  danger  can  charge  the  employee  with 
negligence  in  using  it  when  it  was  provided 
for  him.  It  will  hardly  be  contended  that 
a  hired  servant  always  works  at  his  own 


that  risk  cannot  be  Inferred  from  bis  knowledge 
alone. 

The  former  alternative  Is  the  one  adopted  by 
courts  which  take  it  for  granted  that  the  serv- 
ant la  a  free  agent,  economically  speaking,  in 
regard  to  entering  or  qoltting  any  employment. 
By  these  it  is  held  that  the  responsibility  for 
the  consequences  of  dangerous  conditions  is 
shifted  to  the  servant  as  soon  as  he  has,  or 
ought  to  have,  ascertained  the  actual  facta 
Sometimes  the  Judges  use  language  which  is 
susceptible  of  the  construction  that  they  con- 
sidered the  servant  bound  to  abandon  the  em- 
ployment the  moment  he  receives  notice  of  risk, 
and  that,  if  he  fails  to  do  this,  it  is  presumed 
to  have  been  accepted.  See,  for  example,  Rogers 
V.  Leyden  (1890)  127  Ind.  50,  26  N.  B.  210. 
But  we  know  of  no  case  where  such  a  doctrine 
has  been  categorically  laid  down,  and  it  has 
been  repudiated  by  courts  of  high  authority. 
Northern  P.  B.  Co.  v.  Mares  (1887)  123  U.  S. 
710.  31  L.  ed.  296,  8  Sup.  Ct.  Rep.  821 ;  Louis- 
ville ft  N.  R.  Co.  V.  Kelly  (1894)  24  U.  8.  App. 
103,  63  Fed.  Rep.  407,  11  C.  C.  A.  260. 

▲s  a  matter  of  fact  it  will  almost  always  be 
foiind  that,  where  the  servant  has  been  held  to 
have  assumed  a  new  risk,  the  injury  was  re- 
ceived a  sufficient  time  after  the  servant's 
knowledge  was  acquired  to  render  It  not  un- 
reasonable to  say  that  he  had  had  an  opportun- 
ity for  considering  whether  he  should  go  on 
with  or  give  up  the  work.  The  time  may  be 
only  a  few  hours,  or  it  may  be  several  years,  but 
If  It  has  been  long  enough  to  furnish  an  oppor- 
timulty  for  real  deliberation  and  an  estimate  of 
the  comparative  advantages  of  continuing  In  or 
leaving  the  employment,  it  would  seem  that  the 
respective  rights  of  the  master  and  servant  are 
definitively  fixed,  and  that  an  extension  of  the 
period  can  carry  with  it  no  additional  or  char- 
acteristic legal  resnlta 

In  Membery  v.  Great  Western  B.  Co.  (1880) 
L.  R.  14  App.  Caa  179,  B8  L.  J.  Q.  B.  N.  S.  663, 
61  L.  T.  N.  S.  566,  88  Week.  Bep.  145,  64  J.  P. 
244,  the  original  agreement  between  the  plain- 
tllTs  master  and  the  defendant  was  that  the  lat- 
ter should  furnish  an  assistant  for  the  purpose 
of  enabling  him  to  execute  with  greater  safety 
the  shunting  work  which  his  master  had  con- 
tracted to  perform.  This  agreement  had  been 
carried  out  for  several  yeara  A  new  arrange- 
noent  was  then  made,  the  purport  of  which  was 
merely  that  the  defendant  should  furnish  an  as- 
sistant, if  It  had  one  available,  and  the  plaintiff 
eontlnued  to  work  for  several  years,  sometimes 
with  an  assistant  and  sometimes  without  one. 
It  was  held  that,  under  these  circumstances,  he 
47L.R.A. 


could  not  recover  damages  for  an  injury  caused 
by  the  want  of  an  assistant. 

In  Smith  V.  Baker  [1891]  A.  C.  825,  60  L.  J 
Q.  B.  N.  S.  688.  65  L.  T.  N<  B.  467,  66  J..  P.  660 
(seefaets  VII.  c,  infra).  Lord  Bram well  expressed 
the  opinion  that  if  a  servant  found  himself  exposed 
to  a  new  danger  after  his  term  of  employment 
had  begun,  the  right  course  for  him  to  take  was 
to  sue  for  a  breach  of  the  engagement,  and 
that,  if  he  continued  work  with  a  knowledge  of 
the  conditions,  the*  maxim  would  prevent  his 
claiming  any  indemnity  for  an  injury  traceable 
to  that  danger. 

In  Yarmouth  v.  France  (1887)  t.  R.  10  Q.  B. 
Div.  647,  57  L.  J.  Q.  B.  N.  S.  7,  86  Week.  Rep 
281,  Lopes,  L.  J.,  in  his  dissenting  opinion  con- 
sidered that  the  fact  that  the  plalntltF  was  not 
engaged  to  drive  a  dangerous  horse  was  met  by 
the  fact  that  he  continued  in  the  service  after 
he  knew  the  horse  was  dangerona  Commenting 
on  Woodley's  Case  (see  »upra)  the  learned  Judg' 
said:  "The  only  distinctions  that  I  can  find 
between  that  case  and  the  present  are  the  fol- 
lowing: Woodley  was  hired  to  do  dangerous 
work,  and  luew  its  dangerous  character  and  at- 
tendant risks.  Yarmouth  was  hired  to  do  woric 
not  dangerous,  vis.,  amongst  other  work  to  drive 
horsea  which  most  frequently  are  manageable. 
The  horse  which  did  the  mischief  was  Intrusted 
to  his  care  after  he  entered  on  the  employment, 
and  It  was  then  first  he  learned  its  propensities ; 
but  long  after  he  had  been  made  aware  of  its 
vicious  nature  he  continued  to  drive  it.  There 
was  no  evidence  that  Woodley  ever  made  any 
complaint  to  his  employer.  Yarmouth,  on  the 
contrary,  complained,  but  continued  in  the  em- 
ployment. Having  regard  to  the  Judgments  of 
the  majority  of  the  court,  I  do  not  think  that 
what  I  have  suggested  furnishes  any  substantial 
ground  for  distinction." 

In  Eraser  v.  Hood  (1887)  16  Ct.  of  Sesa  Cas. 
(4th  Ser.)  178,  it  was  held  that,  although 
the  vicious  temper  of  a  horse  was  a  defect  in 
the  plant  of  his  employer,  a  stableman  who  en 
tered  his  stall,  well  knowing  the  animal  to  be 
a  dangerous  one,  waa  as  matter  of  law,  de- 
barred from  recovering  for  injuries  caused  by  a 
bite. 

But  the  above  rulings  and  dioia  embody  a 
doctrine  which  has  now  been  definitely  rejected 
in  England.  See  Smith  v.  Baker  [1801]  A.  C 
326,  846,  60  L.  J.  Q.  B.  N.  S.  688,  66  L.  T.  N. 
S.  467,  66  J.  P.  660,  infra. 

In  Massachusetta  one  of  the  few  states  in 
which  the  maxim  has  been  discussed  to  any 
great  extent  in  relation  to  the  extent  of  an  em- 
ployer's liability,  the  accepted  doctrine  Is  still 


160 


MA8flA0HU8BTT8  SUFRKMB  JUDICIAL  COUBT. 


JULT, 


risk  when  he  continues  in  senrioe  after  dis- 
covering that  his  employer's  negligence  in 
failing  to  repair  machineryj  or  in  introduc- 
ing unsafe  machinery,  has  somewhat  in- 
creased the  perils  of  his  situation.  So  to 
hold  would  altogether  depriye  the  employee 
of  the  benefit  of  the  salutary  provision  of 
law  which  makes  it  the  duty  of  the  em- 
ployer to  provide  proper  tools  and  machinery 
with  a  view  to  his  safety.  It  is  often  con- 
sistent with  due  care  for  him  to  continue  in 
the  service  when  he  knows  that  the  provision 
for  his  safety  is  not  as  good  as  it  should  be. 
He  may  think  that  the  danger  is  not  great 
enough  reasonably  to  require  him  to  refuse 
to  work.  That  full  knowledge  and  apprecia- 
tion of  the  risk  on  the  part  of  the  plaintiff 
is  essential  to  the  maintenance  of  this  de- 
fense in  cases  of  this  kind  has  repeatedly 
been  held«  and  I  am  not  aware  that  any  dif- 


ferent doctrine  has  been  enunciated.  FiUh 
gerald  v.  Conneotiout  River  Paper  Co,  1S5 
Mass.  166,  29  N.  E.  464;  Mahoney  v.  Dare, 
166  Mass.  613,  30  N.  E.  366;  Tenanty  v.  Boe- 
ton  Mfg.  Co,  170  Mass.  323,  49  N.  E.  654; 
Ferren  v.  Old  Colony  R.  Co,  143  Mass.  197» 
9  N.'E.  608;  Thomas  v.  Western  U.  Teleg» 
Co.  100  Mass.  156;  Linnehan  v.  Sampson, 
126  Mass.  606,  30  Am.  Rep.  692;  Lawless  T. 
Connecticut  River  R,  Co,  136  Mass.  1; 
Mahoney  v.  Metropolitan  R.  Co,  104  Mass. 
73.  That  the  danger  is  obvious  is  not  neces- 
sarily enough  to  defeat  the  plaintiff  on  this 
ground,  although  it  may  warrant  a  finding 
by  a  jury  against  him.  The  danger  may  be 
so  great  and  so  obvious  that  in  any  possible 
view  of  the  evidence  the  general  judgment 
of  common  men  would  at  once  condemn  his 
conduct  in  continuing  to  work  as  careless.  In 
such  a  case  it  would  oe  the  duty  of  the  court 


what  It  was  declared  to  be  from  the  standpoint 
of  a  contractual  assumption  of  risks,  via.:  That, 
where  a  new  risk  Is  created  by  the  Introduction 
of  new  appliances  after  the  servant  has  entered 
the  employment,  and  he  continues  to  work  with- 
out any  objection,  be  Is  equally  debarred  from 
an  action  as  if  the  risk  had  existed  when  he 
first  entered  the  employment.  Carrlgan  v. 
Washburn  &  M.  Mfg.  Co.  (1898)  170  Biass.  79, 
48  N.  B.  1079. 

•  The  following  cases  may  also  be  cited  as  a 
few  illustrations  out  of  many  which  might  be 
given  of  the  principle  that  where  the  rights  of 
the  parties  are  referred  to  the  implied  terms  of 
their  contract  the  mere  fact  of  the  risk  having 
come  into  existence  after  the  inception  of  the 
service  is  considered  by  many  courts  not  to  be 
a  reason  why  the  servant's  appreciation  of  the 
conditions  should  not  be  deemed,  as  matter  of 
law,  to  bsr  his  action.  Dynen  v.  Leach  (1857) 
26  L.  J.  Ezch.  N.  S.  221  (plaintiff  worked  sev- 
eral months  after  a  less  safe  device  had  been 
substituted  for  the  one  formerly  used)  ;  Powers 
▼.  New  York,  L.  B.  &  W.  R.  Co.  (1885)  98  N.  Y. 
274  (handle  of  hand  car  on  which  plaintiff  rode 
out  of  repair  for  three  weeks  before  the  acci- 
dent) ;  East  Tennessee,  V.  ft  G.  R.  Co.  v.  Smith 
(1882)  9  Lea,  085  (unsound  handle  of  hand  car 
in  use  one  month)  ;  Atchison,  T.  ft  S.  F.  R.  Co. 
▼.  Schroeder  (18U1)  47  Kan.  315,  27  Pac.  965 
(conductor  injured  by  insufficiency  of  crew  of 
train,  force  having  been  reduced  about  one  year 
before  the  accident)  ;  Mundle  v.  Hill  Mfg.  Co. 
(1894)  86  Me.  400,  80  Atl.  16  (servant  tripped 
over  splinter  In  floor-Hlanger  known  for  three 
months) . 

Compare  also  the  cases  in  which  a  servant 
In  the  permanent  employ  of  a  master  finds  him- 
self obliged  to  decide  whether  he  will  undertake 
duties  which  require  him  to  deal  with  particular 
agencies  which  he  has  never  handled  before,  but 
which  unquestionably  belong  to  a  category 
which  brlDgs  their  use  within  the  scope  of  his 
contract.  Here  he  cannot  recover  if  he  pro- 
ceeds to  perform  the  work  with  a  full  apprecia- 
tion of  the  risk.  Goldthwait  v.  Haverhill  ft  G. 
Street  R.  Co.  (1894)  160  Masa  554,  86  N.  E. 
486  (where  the  risk  was  the  obvious  one  that 
new  street  cars  with  projecting  steps  would, 
when  passing  round  a  curve,  swing  closer  to  a 
certain  wall  than  cars  without  such  stepa  and 
the  servant  had  known  of  the  altered  condi- 
tions a  month  before  the  accident)  ;  Pingree  v. 
Ley  land  (1883)  135  Mass.  398  (expert  machin- 
ist in  employ  of  stevedore  ordered  to  use  a  de- 
fective winch  on  a  particular  vessel)  ;  Carey  v. 
Boston  ft  M.  R.  Co.  (1898)  158  Mass.  228,  83  N. 
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E.  512  (projecting  screw  on  handle  of  hand  car 
caught  clothes  of  section  hand,  and  threw  him 
off,  several  days  after  the  car  was  furnished  in 
place  of  another  one)  ;  Hale  v.  Cheney  (1893) 
159  Masa  268,  84  N.  B.  255  (injury  caused  by 
slippery  condition  of  floor  of  room  to  which 
plaintiff  had  been  transferred  three  weeks  be- 
fore accident)  ;  Richmond  ft  D.  R.  Co.  v.  Mitch- 
ell (1898)  92  Qa.  77,  18  S.  B.  290  (plaintiff  un- 
dertook to  couple  cars  where  number  of  train- 
men was  known  to  be  insufficient  for  perfect 
safety)  ;  Sullivan  v.  Louisville  Bridge  Co. 
(1872)  9  BuSh,  81  (laborer  on  railroad  con- 
struction work  injured  by  fall  of  temporary  foot- 
bridge). 

It  must  be  admitted,  however,  that  the  Massa- 
chusetts cases  Just  cited  are  extremely  difficult 
to  reconcile  with  some  that  will  be  referred  to 
below,  unless  the  court  intends  to  assert  the  doc- 
trine that  the  inference  of  an  assumption  of  the 
risk  which  is  drawn  from  the  servant's  knowl- 
edge is  more  peremptory  where  the  defense  Is 
based  upon  the  doctrine  of  an  implied  contract 
than  where  it  is  based  upon  the  maxim. 

There  is  some  authority  for  the  proposition 
that  the  maxim  does  not  shift  the  responsibility 
to  the  servant  until  the  next  date  has  passed 
at  which  he  may,  without  breaking  his  contract, 
leave  the  employment.  In  Smith  v.  Baker 
[1891]  A.  C.  825,  846,  60  L.  J.  Q.  B.  N.  S.  683, 
65  L.  T.  N.  S.  467,  55  J.  P.  660,  Lord  Bramwell, 
speaking  with  special  reference  to  the  terms  of 
the  contract  of  hiring,  under  which  most  Eng- 
lish laborers  work,  said:  "In  these  services 
every  week  there  Is  a  new  engagement,  and, 
therefore  his  last  week's  work  was  under  a  con- 
tract made  by  the  plaintiff,  with  full  knowledge 
of  the  risk.  If  we  suppose  the  contract  was  from 
week  to  week,  till  determined  by  notice,  surely 
he  is  voletis  if  he  does  not  give  the  notice." 

To  the  other  theory  under  which  knowledge 
Is  not  an  absolute  bar  to  the  action  of  a  servant 
who  is  injured  by  a  risk  which  is  superadded  to 
his  employment  after  he  has  begun  work,  a  few 
of  the  earlier  cases  have  accorded  some  slight 
recognition. 

In  Clarke  v.  Holmes  (1862)  7  Hurlst.  ft  X. 
047,  81  L.  J.  Bxch.  N.  S.  856.  8  Jur.  N.  S.  992, 
10  Week.  Rep.  405,  Bylea  J-t  considered  that  a 
master  who  violated  his  contract  with  his  serv- 
ant to  provide  a  fence  for  machinery  exercised 
a  species  of  compulsion  over  him,  but  whether 
he  thought  the  essential  element  of  this  com- 
pulsion to  be  the  fear  of  losing  the  employment 
is  not  apparent  from  the  report. 

In  Ladd  v.  New  Bedford  R.  Co.  (1870)  HO 
Mass.  412,  the  court  distinguished  between  Um 
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to  order  a  verdict  against  him  on  the  ffronnd 
of  a  want  of  due  care;  but  it  would  not 
neeeeaarily  follow  that  he  yoluntarily  as- 
sumed the  risk,  so  as  to  come  wvthin  the 
doctrine^  VoUmii  non  fit  injuria.  He  might 
have  heem  stupid,  or  inattentive,  and  merely 
eareleBs,  in  not  ascertaining  the  extent  of  the 
danger. 

To  decide  against  the  plaintiff  on  this 
KTOund  inyolves  an  affirmative  finding  of 
tmeL  The  negligence  which  is  fatal  to  his 
ease  is  not  merely  an  omission  to  take  prop- 
er precautions.  It  ia  positive  negligent  ac- 
tion. It  is  a  voluntary  exposure  to  a  well- 
nnderstood  danger^  so  great  that  due  care 
requires  him  to  avoid  it.  The  defendant 
most  establish  the  plaintiff's  knowledge  and 
appreciation  of  the  risk,  and  voluntary  as- 
sumption of  it,  if  he  would  prevail,  when,  on 
other  grounds,  the  plaintiff's  case  might  be 


decided  in  his  favor.  When  a  fact  is  to  be 
established  by  evidence,  a  court  can  seldom 
say,  as  matter  of  law,  that  it  is  proved. 
Where  the  plaintiff  has  the  burden  of  proof 
to  show  the  defendant's  n^ligence  or  his  own 
due  care,  the  case  is  different.  There  the 
court  must  determine,  as  a  matter  of  law, 
in  the  first  instance,  whether  any  evidence 
has  been  introduced  in  support  of  the  propo- 
sitions. As  was  said  in  Oahome  v.  London 
<£  y.  W.  12.  Co.  L.  R.  21  Q.  B.  Div.  220,  of  the 
discussions  in  Yarmouth  v.  Franoe,  L.  K  19 
Q.  B.  Div.  647,  and  in  Thomas  v.  Quarter- 
maine,  L.  R.  18  Q.  B.  Div.  685:  "Those  ob- 
servations go  far  to  make  it  hard  for  a  de- 
fendant to  suoeeed  on  such  a  defense  as  that 
relied  on  here,  for  it  is  probable  that  juries 
would  often  find  for  plaintiffs  on  the  ground 
that  they  had  not  full  knowledge  of  the 
nature  and  extent  of  the  risk;  but  that  can- 


poeftlon  of  a  servant  who  continues  to  work 
with  knowledge  of  a  permanent  imperfection  iu 
■a  agency  of  the  master's  baslness  (there  the 
cheek-chains  on  its  cars),  and  the  position  of  a 
servant  who  goes  on  with  his  duties,  where  the 
premises  or  instruments  upon  which  or  by  which 
the  business  is  carried  on  are  temporarily  de- 
fective, and  remarked  that»  although  the  em- 
ployer was  never  liable  In  the  former  case,  he 
might  be  liable  in  the  latter  case,  especially  if 
he  had  promised  the  servant  to  remedy  the 
dangerous  conditions  and  failed  to  do  so. 

Of  late  years,  however,  this  principle  has 
emerged  into  greater  prominence,  and,  so  far  as 
Bhigland  is  concerned,  there  Is  no  doubt  that  It 
has  superseded  the  older  doctrine  formulated 
In  cases  of  which  Dynen  v.  Leach  (1857)  26  L. 
J.  Ezch.  N.  S.  221,  was  the  earliest  example. 

Passing  over  the  case  of  Thomas  v.  Quarter- 
malne  (1887)  L.  R.  18  Q.  B.  Div.  685,  702,  56 
L.  J.  Q.  B.  N.  8.  840,  57  L.  T.  N.  S.  587,  85 
Week.  Rep.  555,  51  J.  P.  516,  in  which,  as  al- 
ready noted,  the  general  theory  was  first  enunci- 
ated that  the  continuance  of  work  with  knowl- 
edge of  a  particular  risk  Is  not  necessarily  con- 
clusive, but  no  suggestion  was  offered  that  a 
distinction  should  be  made  between  cases  in 
which  the  risk  existed  at  the  beginning  of  the 
service  from  those  In  which  it  arose  afterwards, 
we  come  to  the  Important  decision  In  Yarmouth 
V.  France  (1887)  L.*R.  19  Q.  B.  Div.  647,  57 
Ij.  J.  Q.  B.  N.  8.  7,  86  Week.  Rep.  281,  where  the 
point  was  directly  Involved,  as  the  injury  was 
caused  by  a  vicious  horse  bought  several  years 
after  the  plaintiff  had  entered  the  employment. 
Tbe  essence  of  the  evidence  was  that  the  plain- 
tiff objected  to  driving  him,  and  told  the  fore- 
man of  the  stable  that  the  horse  was  unsafe  to 
drive,  whereupon  the  foreman  said  :  "You  have 
to  drive  him ;  and,  If  any  accident  happens,  we 
(meaning  the  employer)  will  be  responsible." 
Tbe  trial  Judge  thought  he  was  bound  by  Thomas 
V.  Quartermalne  (1887)  L.  R.  18  Q.  B.  Div.  685, 
702.  56  L.  J.  Q.  B.  N.  8.  340,  67  L.  T.  N.  8.  537, 
85  Week.  Rep.  655,  51  J.  P.  516,  to  decide  that 
there  could  be  no  recovery  for  injuries  caused 
by  a  kick  which  the  plaintiff  received  from  tbe 
animal.  Two  members  of  the  court  of  appeal, 
tiord  Esher  and  Llndley,  L.  J.,  were  of  a  dif- 
ferent opinion,  while  Lopes,  L.  J.,  a  portion  of 
whose  opinion  has  been  quoted  above,  held  that 
tbe  maxim  was  a  bar  to  the  plaintiff's  claim. 
Commenting  on  the  construction  placed  by  the 
trial  Judge  upon  Thomas  v.  Quartermalne,  Llnd- 
ley, L.  J.,  said :  **The  principles  laid  down  In 
that  case  are  no  doubt  to  be  accepted  and  fol- 
lowed ;  and,  if  I  may  say  so,  I  entirely  concur 
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In  them :  but  it  is  not,  in  my  opinion,  correct  to 
regard  that  case  as  deciding  thia  The  facts 
there  and  the  facts  here  are  materially  different. 
In  Thomas  v.  Quartermalne  the  facts  were  all 
one  way ;  there  was  evidence  that  the  plaintiff 
was  volent  and  not  merely  9cien9;  he  was  not 
even  directed  to  do  what  led  to  his  injury :  he 
did  it  voluntarily,  of  his  own  accord ;  there  wan 
no  evidence  that  the  plaintiff  was  nolena;  the 
plant  was  not  defective  or  dangerous  to  persons 
engaged  In  the  ordinary  course  of  their  employ- 
ment ;  the  plaintiff  had  never  complained  of  it : 
the  injury  was  the  result  of  a  pure  accident; 
and  the  case  might  well  have  been  decided  on 
that  ground  alone.  In  the  present  case  the 
horse  was  vicious ;  the  plaintiff  was  constantly 
complaining  of  it  to  the  defendant's  foreman; 
the  foreman  told  the  plaintiff  to  go  on  driving 
It,  and  the  plaintiff  did  so  rather  than  run  the 
risk  of  dismissal ;  nor  is  It  possible  to  regard 
this  case  as  one  of  accident.  Under  these  cir- 
cumstancea  the  question  is  whether  the  plain- 
tiff with  luowledge  and  appreciation  of  l>oth  the 
risk  and  the  danger  voluntarily  took  the  risk 
upon  himself.  The  plaintiff  was  not  engaged  to 
drive  vicious  horses ;  and  the  conversation  with 
the  foreman,  though  not  evidence  against  the  de- 
fendant of  any  promise  by  him  to  take  the  risk, 
la  In  my  opinion,  admissible  to  exnlaln  the  con- 
duct of  the  plaintiff,  and  to  rebut  the  inference 
that  he  voluntarily  took  the  risk  upon  himself.' 

In  the  following  year  we  find  two  decisions 
bearing  upon  the  subject.  The  remarks  of 
Hawkins,  J.,  in  Thrussell  v.  Handjslde  (xoa8) 
L.  R.  20  Q.  B.  Div.  850.  57  L.  J.  Q.  B.  N.  8.  847, 
58  L.  T.  N.  8.  844,  52  J.  P.  279,  will  be  cited  in 
VII.  g,  infra. 

In  Osborne  v.  London  &  N.  W.  B.  Co.  (1888) 
L.  R.  21  Q.  B.  Div.  220,  57  L.  J.  Q.  U.  N.  S.  618, 
60  L.  T.  N.  8.  227,  36  Week.  Rep.  809,  62  J.  P. 
806,  a  railway  passenger  was  Injured  in  attempt- 
ing to  descend  a  flight  of  Ice-covered  steps.  The 
court  laid  It  down  that  a  defendant  cannot  suc- 
ceed In  a  court  of  review  on  the  ground  that  the 
maxim  is  applicable,  unless  he  has  either  had  a 
finding  of  fact  In  their  favor,  or  all  the  facts  are 
t>efore  the  court,  so  that  it  is  in  a  position  to 
decide  it.  Grantham,  J.,  said :  '*I  think  that 
the  Judgment  of  Bo  wen,  L.  J.,  in  Thomas  v. 
Quartermalne  confirms  the  view  which  I  take, 
that  the  maxim  Volenti  non  fit  injuria  does  not 
apply  to  such  a  case  as  the  present.  If  it  did, 
it  would  go  to  the  root  of  tbe  liability  of  all 
persons  who  would  otherwise  be  liable  to  pro- 
vide safe  premises  or  safe  machinery.  For 
instance,  in  the  case  of  a  stage  coach,  if  a  pas- 
senger sees  that  one  of  the  horses  is  vlcloua 
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not  be  helped."  In  cases  of  oontracioal  m- 
•umption  of  the  risk  it  is  often  claimed  that 
the  plaintiff  has  introduced  no  evidence  of 
any  danger  which  was  not  obvious  and  so 
included  in  his  implied  contract,  whether  he 
actually  understood  or  not  But  in  regard 
to  risks  not  assumed  by  the  plaintiff  in  his 
contract  for  service,  resulting  from  conduct 
of  the  defendant  while  the  plaintiff  is  work- 
ing under  his  contract,  I  think  it  can  seldom 
be  said,  as  a  matter  of  law,  that  the  employee 
has  lost  his  legal  right  to  hold  his  employer 
for  the  consequences  of  his  negligence  on  the 
ground  of  voluntary  assumption  of  the  risk 
by  continuing  to  work,  unless  his  own  con- 
duct is  such  that,  viewed  independently,  it 
furnishes  no  evidence  of  his  due  care. 


In  the  present  ease  it  eannot  be  contended 
that  there  was  a  contractual  assumption  by 
the  plaintiff  of  the  risk  of  injury  from  the 
use  of  an  unsafe  and  improper  stirrup  strap. 
No  such  risk  was  obvious  when  he  entered 
the  defendant's  service.  On  the  contrary, 
the  defendant^  by  his  oontract,  impliedly 
agreed  to  furnish  safe  and  proper  straps. 
There  was  no  new  contract  nor  any  new  con- 
sideration for  a  contract  when  the  plaintiff 
obeyed  the  order  of  Abbott  to  use  the  strap 
which  broke.  The  riffhts  and  obligations  of 
both  parties  created  by  the  contract  of  hir- 
ing remained  unchanged.  It  may  be  that  a 
jury  would  have  found  that  the  plaintiff 
was  careless  in  consenting  to  use  the  strap ; 
but  certainly  the  court  cannot  say  so  as  a 


l8  he  bound  to  stay  at  home  and  give  up  his 
Journey,  or  If  he  does  not  do  so,  and  suffers  In- 
Jury,  Is  he  to  lose  all  remedy?  The  same  con- 
siderations would  apply  in  the  case  of  a  railway. 
It  seems  to  me  that  the  whole  difficulty  In  the 
present  case  arises  from  the  answer  of  the  plain- 
tiff to  a  question  pat  to  him  in  cross-examina- 
tion being  too  much  relied  on.  What  he  meant 
was  that  he  Imew  there  was  some  danger  In  go- 
ing down  the  stepa  and  that  It  was  necessary 
to  be  careful,  but  he  thought  he  could  get  down 
safely  with  the  assistance  of  the  hand  rail.  The 
only  chance  for  the  defendants  was  to  show  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff, and  this  they  have  failed  to  show.** 

The  doctrine  of  these  two  cases  was  definitely 
established  by  a  majority  of  the  house  of  lords 
in  Smith  V.  Baker  [1801]  A.  C.  825.  60  L.'J.  Q. 
B.  N.  S.  683.  65  L.  T.  N.  S.  467.  55  J.  P.  660. 
the  effect  of  which,  as  stated  by  the  supreme 
court  of  Massachusetts  in  Mahoney  v.  Dore 
(1892)  156  Mass.  518.  80  N.  B.  866.  is  that  a 
servant  who  continues  to  work  where  he  is  ex- 
posed to  a  danger  which  he  understands  and 
appreciates,  and  which  results  from  his  em- 
ployer's negligeDce.  and  which  he  did  not  as- 
sume by  his  implied  contract  when  he  entered 
the  service,  does  not.  as  matter  of  law,  volun- 
tarily assume  It  by  merely  remaining  in  a  place 
which  is  rendered  unsafe  by  bis  master's  fault. 
The  plaintiff,  after  doing  different  kinds  of  work 
for  the  defendant,  had  t>een  transferred  about 
two  months  before  the  accident  to  the  duties 
which  he  was  discharging  when  injured.  These 
consisted  in  drilling  holes  in  a  rock  cutting  near 
a  crane  worked  by  his  coemployees,  which  at 
times  would  swing  stones  so  that  they  passed 
over  his  head.  One  of  the  stones  broke  in 
pieces  while  it  was  in  the  sling,  and  fell  upon 
the  plaintiff.  He  sought  to  recover  damages 
on  the  ground  that  this  system  of  handling  the 
stones  without  taking  precautions  to  warn  him 
BO  that  he  might  move  to  a  place  of  safety  while 
the  hoisting  was  in  progress  indicated  negli- 
gence. The  evidence  on  which  it  was  asserted 
that  a  nonsuit  should  have  been  granted  con- 
sisted of  the  statements  of  the  plaintiff  himself. 
Speaking  of  the  operation  of  slinging  the  stones 
over  the  heads  of  the  workmen,  he  said  that  it 
was  not  safe,  and  that  whenever  he  had  suf- 
ficient warning,  or  saw  it,  he  got  out  of  the 
way.  The  gang  foreman  told  the  workmen  to 
get  out  of  the  way  of  the  stones  which  were 
being  slung.  The  plaintiff  said  he  had  been 
long  enough  at  the  work  to  know  that  it  was 
dangerous,  and  another  workman  in  his  hearing 
had  complained  that  it  was  a  dangerous  prac- 
tice. 

The  clearest  statement  of  the  precise  ration- 
ale and  effect  of  this  decision,  abstracted  from 
the  more  general  discussions  of  the  maxim  by 
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the  Judgea  from  which  copious  extracts  have 
been  made  to  illustrate  the  special  subject-mat- 
ter of  the  several  sections  in  this  subdivision.  Is 
contained  in  the  following  passage  of  Lord 
Henrcheirs  opinion  (p.  862  of  the  Law  Re- 
ports) :  Whatever  the  dangers  of  the  employ- 
ment which  the  employed  undertakes,  amongat 
them  is  certainly  not  to  be  numbered  the  risk 
of  the  employer's  negligence,  and  the  creation 
or  enhancement  of  danger  thereby  engendered. 
If,  then,  the  employer  thus  fails  in  his  duty 
towards  the  employed,  I  do  not  think  that  be- 
cause he  does  not  straightway  refuse  to  continue 
his  service,  it  is  true  to  say  that  he  is  willing 
that  his  employer  Should  thus  act  towards  him. 
I  believe  it  would  be  contrary  to  fact  to  assert 
that  he  either  invited  or  assented  to  the  act 
or  default  which  he  complains  of  as  a  wrong, 
and  I  know  of  no  principle  of  law  which  compels 
the  conclusion  that  the  maxim  Volenti  non  fit 
injuria  becomes  applicable.** 

In  a  case  decided  in  the  following  year  the 
supreme  court  of  Massachusetts  also  adopted 
the  doctrine  that  the  question  whether  the  serv- 
ant voluntarily  assumed  the  risk  of  injury  from 
a  peril  which  arose  after  he  entered  the  service 
was  one  of  fact.  Fltsgerald  v.  Connecticut  River 
Paper  Co.  (1892)  165  Mass.  156,  20  N.  B.  464. 

Similarly,  in  Mahoney  v.  Dore  (1802)  156 
Masa  518,  80  N.  B.  866,  where  a  female  em- 
ployee was  injured  through  slipping  on  a  stair- 
case which  became  temporarily  covered  with  ice 
during  the  term  of  her  employment.  It  was  held 
to  be  a  question  of  fact  whether,  when  she 
started  down  the  staira  she  understood  and  ap- 
preciated the  danger  of  going,  and,  if  she  un- 
derstood it,  whether  she  assumed  it  voluntarily, 
or  because  she  felt  obliged  to  continue  In  the 
service  and  make  the  best  of  the  situation  in 
whidi  she  found  herself.  Enowlton,  J.,  after 
laying  it  down  that  the  maxim  was  a  conclusive 
defense  in  thJB  case  of  ordinary  risks  and  ex- 
traordinary dangers  which  may  be  considered 
normal,  proceeded  thus :  "But  In  a  much  larger 
class  of  cases  It  is  a  question  of  fact,  when  one 
has  l)een  injured  by  reason  of  an  exposure  which 
he  knew  involved  some  risk,  whether  he  volun- 
tarily took  the  risk  of  the  injury  which  he  re- 
ceived. The  question  divides  itself  into  two 
parta  first,  whether  he  understood  and  appre- 
ciated the  risk,  which  is  sometimes  a  question 
of  law  and  sometimes  a  question  of  fact  r  second- 
ly, if  he  appreciated  whether  he  assumed  it 
voluntarily  or  acted  under  such  an  exigency,  or 
such  an  urgent  call  of  duty,  or  such  constraint 
of  any  kind,  as,  in  reference  to  the  danger,  de- 
prives his  act  of  its  voluntary  character.  He 
may  reluctantly,  so  far  as  the  danger  Is  con- 
cerned, and  under  extraneous  pressure  which 
amounts  almost  to  compulsion,  expose  himself  to 
a  danger  which  originates  in  another's  fault. 
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matter  of  law,  and  tlie  opinion  does  not  put 
the  decision  on  that  ground.  The  ground  of 
the  decision  is  that  the  plaintiff  assumed 
the  risk.  The  opinion  implies  that  it  may 
be  doubtful  whether  the  defendant  was  negli- 
gcnt»  although  there  can  be  no  doubt  of  his 
dutj  to  furnish  safe  and  proper  straps.  If 
the  jury  found  that  the  defendant  was 
primarily  responsible  for  the  injury, — as  the 
opinion  assumes  that  they  might  find, — the 
plaintifT  is  cut  off  from  recovery  by  a  hold- 
ing of  the  court,  as  matter  of  law,  that  his 
rdation  to  the  risk  by  reason  of  his  consent- 
ing to  use  the  strap  under  orders  was  such 
as  necessarily  to  make  him  guilty  of  negli- 
gence. This  seems  to  me  to  leave  out  of  con- 
sideration the  facts  that  the  defendant  was 


under  a  legal  obligation  to  know  that  ths 
strap  was  safe,  while  the  plaintiff  was  under 
no  such  obligation,  and,  that  the  plaintiff 
might  rely  to  some  extent  upon  the  probable 
performance  of  duty  by  his  employer,  and 
upon  the  implied  representation  of  his  em- 
ployer, as  well  as  the  express  representations 
of  Abbott,  the  foreman,  that  the  strap  was 
sufficiently  strong.  I  think  that  there  was 
evidence  for  the  jury  upon  this  point,  but 
that  the  court  could  not  properly  say,  as 
matter  of  law,  that  the  proposition  was  es- 
tablished. Dealing  with  it  as  a  matter  of 
fact,  I  think  the  weight  of  the  evidence  was 
that  ho  did  not  fully  understand  anu  appre- 
ciate  the  risk.  He  was  undoubtedly  in- 
fluenced by  the  statements  and  representa- 


and  under  such  circnmstances  it  cannot  be  said 
that  he  assames  the  risk  voluntarily.  .  .  . 
The  tendency  of  recent  decisions  Is  to  hold  that. 
In  regard  to  dangers  growing  out  of  the  master's 
negligence,  which  are  not  covered  by  the  Implied 
contract  between  the  master  and  servant  when 
the  service  was  undertaken.  It  Is  a  question  of 
fact  whether  a  servant  who  works  on,  appre- 
ciating the  risk,  assumes  It  voluntarily  or  en- 
dures It  because  he  feels  constrained  to.*'  The 
learned  Judge  added  that  he  was  not  aware  of 
any  adjudications  In  Massachusetts  which  were 
necessarily  Inconsistent  with  the  **ju8t  and  res- 
sooable  doctrine"  of  Smith  v.  Baker,  although 
different  opinions  had  been  expressed  on  the 
point  ruled  in  that  case  by  eminent  Judges,  both 
English  and  American. 

Wherever  this  construction  of  the  maxim  Is 
accepted  as  correct,  the  practical  result  must  evi- 
dently be  the  abolition  of  the  power  of  a  court 
to  declare  It  to  be  a  bar  where  the  evidence  mere- 
ly shows  a  knowledge  and  appreciation  of  the 
risk  by  the  servant,  except  in  the  more  extreme 
cases  where  a  court  would  deem  itself  entitled 
to  say  that  reasonable  men  could  not  disagree 
ss  to  the  proper  conclusion  to  be  drawn  from  the 
facts. 

That  this  is  the  true  significance  and  extent 
of  the  authorities  appears  very  plainly  from  the 
following  passage  In  the  admirable  opinion  de- 
livered by  Lord  Watson  in  Smith  v.  Baker 
[1891]  A.  C.  825  (p.  854).  60  L.  J.  Q.  B.  N.  S. 
688,  65  L.  T.  N.  S.  467,  55  J.  P.  660 :  "The  only 
question  which  we  are  called  upon  to  decide,  and 
I  am  Inclined  to  think  the  only  substantial  ques- 
tion in  the  case,  is  this :  whether,  upon  the  evi- 
dence, the  Jury  were  warranted  in  finding,  as  they 
did,  that  the  plaintiff  did  not  ^voluntarily  under- 
take a  risky  employment  with  a  knowledge  of  Its 
risks.*  Whether  the  plaintiff  appreciated  the 
full  extent  of  the  peril  to  which  he  was  exposed 
or  not.  It  Is  certain  that  he  was  aware  of  its 
existence,  and  apprehensive  of  Its  consequences 
to  himself ;  so  that  the  point  to  be  determined 
practically  resolves  itself  into  the  question 
whether  he  voluntarily  undertook  the  risk.  If 
upon  that  point  there  are  considerations  pro  and 
eontra,  requiring  to  be  weighed  and  balanced, 
the  verdict  of  the  Jury  cannot  be  lightly  set 
aside.  The  defendant's  case  is  that  the  evidence 
Is  all  one  way ;  that  the  plaintiff's  continuing 
in  their  employment,  after  he  had  become  aware 
and  had  complained  of  the  danger,  of  itself  af- 
fords proof  absolute  and  conclusive  of  his  hav- 
ing accepted  the  risk  of  a  stone  falling  in  the 
course  of  its  transit  from  the  quarry  to  the 
loading  bank." 

In  the  same  case  Lord  Herschell  argued  as  fol- 
lows In  the  same  strain :  "There  may  be  cases 
In  which  a  workman  would  be  precluded  irom 
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recovering  even  though  the  risk  which  led  to 
the  disaster  resulted  from  the  employer's  negli- 
gence. If,  for  example,  the  inevitable  conse- 
quence of  the  employed  discharging  his  duty 
would  obviously  be  to  occasion  him  personal  in- 
Jury,  It  may  be  that.  If  with  this  knowledge  he 
continued  to  perform  his  work,  and  thus  sus- 
tained the  foreseen  Injury,  he  could  not  main- 
tain an  action  to  recover  damages  In  respect  of 
It.  Suppose,  to  take  an  illustration,  that  owing 
to  a  defect  In  the  machinery  at  which  he  was  em- 
ployed the  workman  could  not  perform  the  re- 
quired operation  without  the  certain  loss  of  a 
limb.  It  may  be  that  if  he,  notwithstanding 
this,  performed  the  operation,  he  could  not  re- 
cover damages  In  respect  of  such  a  loss,  but  that 
Is  not  the  sort  of  case  with  which  we  have  to 
deal  here.  It  was  a  mere  question  of  risk  which 
might  never  eventuate  in  disaster.  The  plain- 
tiff evidently  did  not  contemplate  injury  as  In- 
evitable, not  even,  I  should  Judge,  as  probable. 
Where,  then,  a  risk  to  the  employed,  which 
may  or  may  not  result  In  Injury,  has  been  cre- 
ated or  enhanced  by  the  negligence  of  the  em- 
ployer, does  the  mere  continuance  in  service, 
with  knowledge  of  the  risk,  preclude  the  em- 
ployed. If  he  suffer  from  such  negligence,  from 
recovering  in  respect  of  his  employer's  breach  of 
duty?  I  cannot  assent  to  the  proposition  that 
the  maxim  Volenti  non  fit  injuria  applies  to  such 
a  case,  and  that  the  employer  can  invoke  Its 
aid  to  protect  him  from  liability  for  his  wrong." 

It  should  be  noted  that  the  courts  which  de- 
cline to  make  any  distinction  between  the  cases 
in  which  the  defect  existed  at  the  beginning  of 
the  service  and  those  In  which  it  arose  subse- 
quently apply  the  doctrine  that  where  there  is 
evidence  merely  of  the  servant's  knowledge  of 
a  defect  the  question  of  his  assumption  of  the 
risk  is  for  the  Jury.  See,  for  example,  Laning 
V.  New  York  C.  R.  Co.  (1872)  49  N.  Y.  621,  10 
Am.  Rep.  417.  That  Is  to  say,  evidence  which 
goes  no  further  than  to  show  that  the  plaintiff 
was  aware  that  the  condition  of  an  Instrumen- 
tality was  to  some  extent  abnormal  and  possibly 
unsafe,  renders  the  whole  question  of  his  right 
to  recover  one  of  fact. 

The  uncertainties  Incident  to  the  application 
of  a  rule  which  leaves  so  much  to  the  personal 
equation  of  individuals  are  strikingly  Indicated 
by  the  variety  of  the  views  which  have  been  ex- 
pressed by  Bngllsh  Judges  as  to  the  correctness 
of  the  decision  in  Thomas  v.  Quarter  mains, 
9upra,  where  that  rule  was  first  formally  enun- 
ciated. 

"For  myself,"  said  Lord  Esher  In  Yarmouth  v. 
France  (1887)  L.  R.  19  Q.  B.  Dlv.  647.  654,  57 
L.  J.  Q.  B.  N.  S.  7,  36  Week.  Rep.  281.  "I  can- 
not help  thinking  that,  whether  or  not  a  work- 
man has  voluntarily  agreed  to  incur  the  risk  of 
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lions  of  Abbott.  He  knew  the  strap  was  de* 
iective,  but  he  did  not  know  how  strong  it 
was.  No  one  can  accurately  estimate  the 
strength  of  a  piece  of  old  leather  from  the 
appearance  of  it.  He  saw  Abbott  pull  upon 
it,  but  he  did  not  know  how  much  lorce  was 
applied  in  pulling.  Probably  he  thought 
it  was  stronger  than  it  proved  to  be.  If  the 
strap  was  only  just  bad  enough  to  make  the 
defendant  liable  for  n^ligence  in  fumishins 
it,  I  do  not  think  it  follows,  as  a  matter  of 
law,  that  the  plaintiff  was  negligent  in  not 
refusing  to  use  it.  I  think  the  questions  at 
issue  were  questions  of  fact  for  the  consider- 
ation of  the  jury  under  proper  instructions. 


Except  in  eases  of  contractual  assumption 
of  the  riskf  I  think  there  is  great  danger  of 
improper  interference  with  the  right  of 
plaintiff  to  a  trial  by  Jury  upon  questions 
of  fact  in  holding,  as  matter  of  law,  even 
when  the  defendant  might  be  found  to  be 
negliffent,  and  even  when  it  does  not  appear 
on  other  grounds  that  the  plaintiff  has  failed 
to  show  his  own  due  care,  that  the  plaintiff 
has  lost  his  right  to  recover  by  a  voluntaiy 
assumption  of  the  risk.  I  hope  that  this 
fashionable  modem  doctrine  will  not  lead  to 
a  departure  from  the  sound  principles  on 
which  the  law  of  negligence  rests. 


defective  machinery,  is  a  question  of  fact,  and 
that,  in  mj  opinion,  would  have  made  the  deci- 
sion in  Thomas  v.  Quartermaine  wrong,  for  the 
majority  of  the  Judges  there  took  upon  them- 
selves  to  decide  the  question  of  fact,  whereas  in 
mj  opinion  they  had  no  right  to  decide  It ;  the 
utmost  they  properly  could  do  was  to  send  It 
back  to  the  county  court.  They  held  In  that 
case  that  the  facts  were  conclusive  to  show  that 
the  plaintiff  did  voluntarily — in  the  sense  in 
which  they  understood  the  word — accept  the 
risk.  ThU  revives  the  old  question  as  to  con- 
tributory negligence  in  cases  of  railway  acci- 
dents. ...  I  have  always  protested  that  It 
Is  not  for  the  Judge  to  say  whether  or  not  a 
plaintiff  (or  the  deceased  In  the  case  of  death) 
has  been  guilty  of  contributory  negligence;  be 
(the  Judge)  has  no  right  to  hold  that  the  evi- 
dence of  it  is  conclusive;  it  should  be  left  for 
the  decision  of  the  Jury.** 

In  Smith  V.  Baker  [1891]  A.  C.  826,  837,  60 
L.  J.  Q.  B.  N.  S.  683,  65  L.  T.  N.  8.  467,  55  J.  P. 
660,  Lord  Halsbury.  said  that  he  was  unable  to 
concur  in  the  view  that  the  maxim  Volenti  non 
fit  injuria  was,  as  a  matter  of  law,  applicable 
under  the  circumstances,  while  Lords  Morris 
and  Bramwell  expressed  their  concurrence  with 
the  Judgments  of  the  Justices  who  formed  the 
majority. 

In  McPeck  v.  Central  Vermont  R.  Co.  (1807) 
50  U.  S.  App.  27,  70  Fed.  Bep.  501,  25  C.  C.  A. 
110,  the  doctrine  of  Smith  v.  Baker  [1801]  A.  C. 
825,  60  L.  J.  Q.  B.  N.  S.  088,  65  L.  T.  N.  8.  467, 
55  J.  P.  600,  was  expressly  declared  not  to  be 
the  rule  of  the  Federal  courts — citing  Tuttle  v. 
Detroit.  G.  H.  k  M.  B.  Co.  (1886)  122  U.  S. 
189,  80  L.  ed.  1114,  7  Sup.  Ct.  Rep.  1166. 

This  statement  is  undoubtedly  correct  so  far 
as  regards  the  position  of  those  courts  with  re- 
spect to  the  effect  of  knowledge  when  considered 
from  ilie  standpoint  of  a  contractual  acceptance 
of  the  risk,  but  it  does  not  by  any  means  follow 
that  the  supreme  court  would  adopt  the  same 
theory  if  a  case  were  presented  In  which,  as  in 
Smith  V.  Baker,  It  would  be  necessary  to  deter- 
mine the  rights  of  the  serYant  with  special  ref- 
erence to  the  meaning  of  the  maxim.  Besides, 
Judge  Putnam  in  his  opinion  is  mistaken  in 
supposing  that  the  views  of  a  majority  of  all 
the  Judges,  taken  collectively,  in  the  three  courts 
In  which  Smith  v.  Baker  was  discussed  were  op- 
posed to  that  of  the  majority  of  the  House  of 
Lords.  The  divisional  court  allowed  an  appeal 
for  the  reason  that  they  felt  unable  to  reconcile 
certain  earlier  decisions  of  the  court  of  appeal, 
and  the  court  of  appeal  disposed  of  the  case  on 
the  ground  that  there  was  no  evidence  of  neg- 
ligence on  the  part  of  the  defendant.  (See  p. 
829  of  the  report  In  [1891]  A.  C,  and  65  L.  T. 
N.  S.  468,  469).  The  only  references  In  the 
lower  courts  to  the  maxim  were  one  dictum  by 
Wills,  J.,  and  another  by  Coleridge,  Ch.  J.,  to 
the  effect  that  It  constituted  a  bar  to  the  action. 
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The  history  of  the  case  therefore  does  not  bear 
out  Judge  Putnam's  theory  either  as  to  the  pre- 
cise point  decided  or  as  to  the  weight  of  author- 
ity for  and  against  the  ruling,  even  so  far  as 
that  may  be  estimated  by  the  rather  unsatisfac- 
tory process  of  counting  heads. 

Where  a  Judge  put  the  question  to  the  Jury 
whether  "the  plaintiff,  a  carrier,  knowing  the 
character  of  a  restive  horse  he  was  told  to 
drive/*  did,  with  that  knowledge  and  with  knowl- 
edge of  the  danger  to  which  he  was  exposed,  un- 
dertake the  charge  of  It,  **a  finding  that  the 
plaintiff  knew  of  the  horse's  character  and  the 
risk  he  ran  in  taking  charge  of  it,"  was  held  to 
imply  that  the  plaintiff  went  voluntarily  to 
drive  the  horse  and  undertook  the  risk,  and  to 
amount,  therefore,  to  a  verdict  for  the  defend- 
ant. Wilson  V.  Boyle  (1889)  17  Ct.  Sesa  Cas. 
(4th  ser.)  62. 

d.  Foet  that  cofuUUons  toers  or  were  not  under 
the  control  of  the  eervant. 

Much  Importance  has  been  attached  by  some 
Judges  to  the  distinction  between  cases  where 
the  servant  has  some  personal  or  physical  con- 
nection with  the  operations  or  conditions  which 
produced  his  Injury  and  those  In  whldi  those 
operations  and  conditions  are  Independent  of 
his  own  volition  and  removed  from  his  control. 

A  servant  "cannot  be  said  not  to  consent  to  the 
thing  which  he  himself  Is  doing.  And  examples 
might  be  Indefinitely  multiplied  where  the  es- 
sential cause  of  the  risk  Is  the  act  of  the  com- 
plaining plaintiff  himself,  and  where,  therefore, 
the  application  of  the  maxim  Volenti  non  fit  in- 
juria  is  completely  Justified."  Lord  Halsbury 
In  Smith  V.  Baker  [1891]  A.  C.  825,  888,  60  L. 
J.  Q.  B.  N.  S.  688,  65  L.  T.  N.  8.  467,  55  J.  P.  660. 

Lord  Watson  also  argues,  upon  the  assump- 
tion that  this  view  is  correct :  "The  risk  may 
arise  from  a  defect  in  a  machine  which  the  serv- 
ant has  engaged  to  work  of  such  a  nature  that 
his  personal  danger  and  consequent  injury  must 
be  produced  by  his  own  act.  If  he  clearly  fore- 
saw the  likelihood  of  such  a  result,  and,  not- 
withstanding, continued  to  work,  I  think  that, 
according  to  the  authorities,  he  ought  to  be  re- 
garded as  volene.  The  case  may  be  very  dif- 
ferent where  there  Is  no  Inherent  peril  In  the 
work  performed  by  the  servant,  and  the  risk  to 
which  he  is  exposed  arises  from  a  defect  In  the 
machinery  used  in  another  department  over 
which  he  has  no  control.  The  present  case  be- 
longs to  that  category.  There  was  no  intrinsic 
danger  In  the  operation  of  drilling  in  which  the 
plaintiff  was  engaged ;  the  peril  from  which  he 
suffered  [the  dropping  of  a  large  stone  which 
was  slung  over  his  head  by  a  crane]  was  not 
evoked  by  his  act,  but  was  brought  Into  contact 
with  him  by  workmen  employed  in  a  different 
operation."  Smith  v.  Baker  [1891]  A  C.  825 
(p.  357),  60  L.  J.  Q.  B.  N.  S.  688,  65  L.  T.  N.  & 
467,  55  J.  P.  660. 
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la  Membery  ▼.  Great  Western  B.  Co.  (1880) 
!«.  B.  14  App.  Cas.  179,  68  L.  J.  Q.  B.  N.  S. 
MS,  61  L.  T.  N.  S.  566,  88  Week.  Bep.  145.  64 
J.  P.  244,  thU  principle  wae  mentioned  by  Lord 
Halabury,  as  one  of  the  ffronnds  which  led  him 
U>  deny  the  plaintilTs  rlRht  to  recover. 

If  these  Judicial  dicta  shoald  hereafter  be 
made  the  groundwork  of  a  specific  ruling,  the 
Importance  of  the  actual  decision  in  Sn\ith  ▼. 
Baker  must  be  reduced  very  considerably,  for 
the  consequence  would  plainly  be  that  many  of 
the  hardships  of  the  old  doctrine  would  be  re- 
▼Ived  in  that  large  class  of  cases  in  which  the 
employee's  duties  are  restricted  to  the  handling 
<»f  some  particular  instrumentality. 

There  is,  of  course,  manifest  Justice  In  allow- 
InflT  the  maxim  to  bar  the  action  of  a  senrant 
who  has  himself  created  or  consented  to  the  cre- 
ation of  a  defect  Highland  Ave.  ft  B.  B.  Co.  t. 
Walters  (1890)  91  Ala.  486,  8  Bo.  857,  holding 
that  a  railway  company  cannot  be  held  liable  for 
the  death  of  a  yardmaster  due  to  his  being 
thrown  off  the  footboard  on  the  front  of  a 
switch  engine  by  striking  against  a  pile  of  coal 
near  the  track  which  had  been  deposited  there 
by  the  consignee  with  his  permission.  See  also 
nart  ▼.  Frlck  Coke  Co.  (1890)  181  Pa.  125,  18 
Atl.  1011 ;  Langlois  ▼.  Maine  C.  B.  Co.  (1892) 
84  Me.  101.  24  Atl.  804. 

Similarly,  there  Is  nothing  unfair  in  holding 
that  an  action  which  the  servant  of  a  contractor 
who  Is  erecting  a  building  might  otherwise  have 
saalntalned  against  one  who  has  furnished  his 
employer  with  a  defective  derrick  for  hoisting 
heavy  stone,  on  the  theory  that  it  is  an  instru- 
ment dangerous  to  human  life  if  not  properly 
eonstracted,  is  barred  by  evidence  showing  that, 
being  placed  In  full  control  of  the  apparatus,  he 
removed,  upon  his  own  responsibility,  the  rope 
wirich  had  been  supplied  with  the  derrick,  and 
procured  from  the  owner  one  of  another  kind 
which  was  a  quarter  of  an  inch  thicker  than  he 
thought  sufficient.  Davies  v.  Pelham  Hod  Ble- 
vatlns  Co.  (1892)  65  Hun,  578,  20  N.  Y.  Supp. 
528,  Affirmed,  without  opinion,  in  146  N.  Y. 
868,  41  N.  B.  88. 

a.  Foot  that  loork  was  underi€iken  by  tervant 

ex  proprio  motu. 

In  Mellor  v.  Merchants'  Mfg.  Co.  (1890)  150 
Mass.  862,  5  L.  B.  A.  792,  28  N.  B.  100,  it  was 
recognised  that  there  *'mlght  be  cases  where  the 
plaintiff  would  be  held  to  have  taken  the  risk 
irrespective  of  any  implied  term  in  his  contract 
of  service,  even  if  he  could  not  properly  be  said 
to  hare  been  negligent."  Upon  this  principle 
a  verdict  for  the  plaintiff  was  there  set  aside, 
the  evidence  showing  that  when  he  was  Injured 
be  had  undertaken  to  make  repairs  which  it  was 
no  part  of  his  regular  duty  to  make,  and  started 
to  do  so  of  his  own  free  will,  upon  the  sugges- 
tion of  a  fellow  workman,  after  asking  and  ob- 
taining the  mere  consent  of  his  own  immediate 
superior.  Under  such  circumstances  he  was 
only  a  volunteer,  and  could  stand  on  no  better 
footing  than  a  stranger  would  have  done,  who 
should  have  offered,  and  should  have  been  per- 
mitted, to  make  the  same  repairs.  Even  if  it 
was  not  negligent  of  him  to  approach  the  dan- 
gerous spot,  he  took  the  risk  of  the  danger 
which  he  necessarily  contemplated  as  existing 
when  he  undertook  to  remove  it. 

f.  Foot  that  »€rvant  complained  of  the  danger- 

0U9  condition. 

The  influence  of  each  of  the  theories  noticed 
fa  the  preceding  section  is  also  apparent  when 
the  precise  question  to  be  solved  is.  What  de- 
dactlon  should  be  drawn  from  evidence  showing 
that  the  servant  had  or  had  not  complained  of 
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or  protested  against  the  maintenance  of  the 
dangerous  conditions  which  caused  his  injury? 
The  more  rigorous  of  these  theories  sets  the 
servant  on  the  horns  of  a  dilemma.  On  the  one 
hand,  he  is  confronted  with  the  proposition  that 
his  failure  to  object  to  his  environments  should 
be  treated  as  a  circumstance  which  strengthens 
the  Inference  that  he  had  consented  to  take  the 
accompanying  risks. 

The  earliest  case  in  which  this  conception  was 
distinctly  treated  as  a  factor  was  Sklpp  v.  E!ast- 
em  Counties  B.  Co.  (1858)  9  Bzch.  228,  8  C.  L. 
Bep.  185,  28  L.  J.  Ezch.  N.  S.  28,  where  the 
servant  was  injured  owing  to  the  inadequacy  of 
the  numlMr  of  servants  furnished  for  the  work. 
The  Judges,  during  the  argument  of  counsel, 
unanimously  declared  that  he  could  not  recover 
for  reasons  stated  by  each  of  them  as  follows : 

"The  case."  said  Piatt,  B.,  "falls  within  the 
maxim  Volenti  non  fit  injuria," — "I  acted  upon 
that  principle  at  the  trial,**  said  Martin,  B.,  "be- 
ing of  opinion  that  the  company  was  not  liable,  as 
the  plaintiff  had  done  the  same  work  for  several 
months  without  any  Intimation  on  his  part  that 
he  was  unable  to  carry  it  on ;  and  I  therefore 
considered  him  a  voluntary  agent.*'  "The  de- 
fendants,'* said  Parke,  B.,  "were  bound  to  use 
all  due  and  reasonable  care  only.  Here  the 
plaintiff  was  engaged  in  the  same  work  for  sev- 
eral months  and  made  no  complaint  whatever 
as  to  the  inadequacy  of  the  means  employed.  If 
he  felt  that  he  was  in  danger  by  reason  of  the 
want  of  a  sufficient  number  of  fellow  servant^ 
he  should  not  have  accepted  the  service."  Sim- 
ilar language  was  employed  by  Martin,  B.,  in  his 
opinion :  "I  think  that  if  the  case  had  gone  to 
the  Jury  they  must  have  found  a  verdict  for  the 
defendanta  But,  as  I  entertained  a  very 
strong  opinion  on  the  matter,  I  thought  it  clear- 
ly to  be  my  duty  not  to  leave  the  case  to  them 
upon  the  chance  of  their  finding  a  verdict  for 
the  plaintiff  from  motives  of  commiseration. 
The  plaintiff  brought  the  accident  upon  himself, 
for,  if  he  found  that  he  could  not  do  the  work 
which  was  set  him,  he  ought  to  have  declined 
it  in  the  first  instance.  He.  however,  carried  it 
on  for  several  months,  and  never  made  the  least 
complaint  upon  the  matter. 

See  also  Assop  v.  Yates  (1858)  2  Hurlst.  ft 
N.  768,  27  L.  J.  Bxch.  N.  S.  156 ;  Yarmouth  v. 
France  (1887)  L.  B.  19  Q.  B.  Div.  647,  660.  57 
L.  J.  Q.  B.  N.  S.  7,  86  Week.  Bep.  281,  per  Lind- 
ley,  L.  J. ;  Goldthwait  v.  Haverhill  ft  6.  Street 
B.  Co.  (1894)  160  Mass.  564,  86  N.  E.  486 ; 
Greene  v.  Minneapolis  ft  St.  L.  B.  Co.  (1883)  31 
Minn.  248,  47  Am.  Rep.  785,  17  N.  W.  878 ;  La 
Pierre  v.  Chicago  ft  G.  T.  R.  Co.  (1894)  99  Mich. 
212.  58  N.  W.  60 ;  Latremouille  v.  Bennington  ft 
B.  B.  Co.  (1890)  63  Vt.  836.  22  Atl.  656 ;  Mans- 
field Coal  ft  Coke  Co.  v.  McEnery  (1879)  91  Pa. 
185;  New  York,  L.  E.  &  W.  R.  Co.  v.  Lyons 
(1888)  119  Pa.  324,  13  Atl.  205;  Green  ft  C. 
Street  Pass.  R.  Co.  v.  Bresmer  (1881)  97  Pa. 
103  ;  Bumsey  v.  Delaware.  L.  &  W.  B.  Co.  (1892) 
151  Pa.  74.  25  Atl.  37  ;  Kaare  v.  Troy  Steel  &  I. 
Co.  (1893)  139  N.  Y.  860.  84  N.  E.  901 ;  Shack- 
elton  V.  Manistee  ft  N.  E.  R.  Co.  (1895)  107 
Mich.  16,  64  N.  W.  728 ;  Scott  v.  Darby  Coal  Co. 
(1894)  90  Iowa,  689,  57  N.  W.  619;  Bogen- 
schutz  V.  Smith  (18b0)  84  Ky.  330.  1  S.  W.  578. 

"Protest  against,  or  objection  to.  a  service 
rendered  dangerous  by  defective  machinery,  if 
the  party  making  the  protest  or  objection  is 
under  no  legal  obligation  to  remain  in  the  serv- 
ice, cannot  render  the  services  subsequently  per- 
formed involuntary.  There  is  a  disparity  in  the 
relation  of  master  and  servant,  but  not  such  as 
can  make  the  act  of  the  servant  in  remaining 
in  a  service  which  he  knows  to  t>e  peculiarly 
dangerous  from  defective  machinery  an  involun- 
tary act  in  legal  contemplation."     Galveston,  H. 
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ft  8.  A.  B.  Co.  ▼.  Drew  (1888)  59  Tex.  13,  48 
Am.  Rep.  261. 

Under  tble  theory  where  there  lesomeeTidenee 
that  the  eeryant  knew  of  the  dan^r,  it  It  error 
to  refuse  an  instruction  directing  the  jury  to 
find  for  the  employer  if  the  eeryant,  having  such 
knowledge,  continued  to  work  without  objection. 
Wells  ▼.  Burlington,  C.  IL  ft  N.  B.  Co.  (1881) 
56  Iowa,  520,  9  N.  W.  864. 

On  the  other  hand,  this  theory  may  be  re- 
garded as  involTing  the  conclusion  that,  as  the 
fact  of  his  having  complained  is  conclusiye  proof 
that  he  realized  his  danger,  eTidence  of  that  fact 
only  furnishes  an  additional  reason  for  declaring 
him  to  be  subject  to  the  consequences  entailed 
by  a  full  appreciation  of  a  risk. 

Thus,  in  Yarmouth  ▼.  France  (1887)  L.  B.  19 
Q.  B.  DiT.  647,  57  L.  J.  Q.  B.  N.  8.  7,  86  Week. 
Rep.  281,  we  find  Lopes,  L.  J.,  arguing  as  fol- 
lows: "The  point  that  Yarmouth  was  not  en- 
gaged to  drive  a  dangerous  horse  is  met  by  the 
fact  that  he  continued  in  the  serrice  after  he 
knew  the  horse  was  dangerous ;  and  his  constant 
complaints  may  be  regarded  as  evidence  of  his 
thorough  appreciation  of  the  risk  he  was  in- 
curring and  of  his  willingness  to  incur  that  risk 
rather  than  relinquish  his  employment.  After 
complaining  he  remains  In  the  service  for  a  long 
time,  knowing  the  risk  and  knowing  that  no 
steps  had  been  taken  to  prevent  its  continuance. 
This  is  more  consistept  with  his  acquiescence  in 
a  disregard  of  his  complaints,  and  with  a  will- 
ingness to  incur  the  risk,  than  with  the  contrary 
view.  .  .  .  The  present  case  seems  a  strong- 
er case  of  voluntary  exposure  to  danger  than 
that  of  Thomas  v.  Quartermaine  (1887)  L.  R. 
18  Q.  B.  Div.  686,  56  L.  J.  Q.  B.  N.  8.  840,  57 
L.  T.  N.  8.  587,  85  Week.  Rep.  555,  51  .J.  P.  516. 
In  the  latter  case  there  is  little,  if  any,  evidence 
that  Thomas  knew  of  or  appreciated  the  danger ; 
but,  in  the  present  case,  the  evidence  is  strong 
to  show  that  Yarmouth  thoroughly  understood 
the  danger  to  which  he  was  exposing  himself. 
With  a  knowledge  of  the  danger,  though  com- 
plaining, he  continues  in  the  service,  indicating 
thereby  a  willingness  to  Incur  the  risk  rather 
than  give  up  his  employment." 

8o,  the  declaration  of  a  laborer  who  seeks  to 
recover  on  the  ground  that  his  master' furnished 
unsuitable  pieces  of  wood  for  checking  cars  on 
an  incline  has  been  held  to  show  that  he  cannot 
maintain  the  action  where  it  states  he  was  well 
acquainted  with  the  nature  of  the  timber  fur- 
nished, and  had  on  two  occasions  complained 
to  his  foreman  about  the  want  of  proper  stuff. 
McGee  v.  Egleston  Iron  Co.  (1888)  10  Scotch 
Sees.  Gas.  (4tb  8er.)  955.  See  also  the  ex- 
tract given  in  VII.  g,  infra,  from  Lord  Bram- 
well's  opinion  in  Membery  v.  Great  Western  R. 
Co.  (1889)  L.  R.  14  App.  Cas.  179,  58  L.  J.  Q. 
B.  N.  8.  568,  61  L.  T.  N.  8.  566,  88  Week.  Rep. 
145,  64  J.  P.  244. 

The  above  doctrines,  however,  qualified  in 
favor  of  the  servant  to  the  extent  that,  if  the 
complaint  of  the  servant  elicited  from  the  mas- 
ter a  promise  to  remedy  the  conditions  which 
menaced  the  servant's  safety,  the  responsibil- 
ity for  those  conditions  is  shifted  for  a  reason- 
able period  to  the  master,  and  the  latter  is  held 
liable  for  any  Injury  which  the  former  may  re- 
ceive prior  to  thtf  expiration  of  that  period,  un- 
less the  risk  of  continuing  work  is  so  great  that 
no  prudent  man  would  have  encountered  it  even 
for  any  period  however  short.  This  subject  is 
fully  diicuMod  in  a  note  in  Illinois  Steel  Co.  v. 
Mann  (18U7  ;  111.)  40  L.  R.  A.  781. 

The  judges  who  uphold  the  other  theory  nat- 
urally adopt  the  conclusion  that  as  Lord  Hersch- 
ell  puts  it,  "the  mere  fact  that  the  servant  con- 
tinues bis  work,  even  though  he  knows  of  the 
risk  and  does  not  remonstrate,  does  not  preclude 
47  L.  R.  A. 


his  recovering  in  respect  of  the  master's  breach 
of  duty,  by  refison  of  the  maxim.'*  Smith  ▼. 
Baker  11801]  A.  C.  826  (p.  865)  60  L.  J.  Q.  & 
N.  8.  688,  65  L.  T.  N.  8.  467,  55  J.  P.  660.  The 
learned  judge  said  he  would  not  lay  the  same 
stress  as  Lindley,  L.  J.,  had  done  in  Yarmouth 
V.  France  (1887)  L.  R.  19  Q.  B.  Div.  647,  661, 
57  L.  J.  Q.  B.  N.  8.  7,  86  Week.  Rep.  281,  upon 
the  fact  that  the  plaintiff  had  remonstrated. 

Ajr  to  the  point  that  the  absence  of  evidence 
of  a  complaint  ia  not  ooneinaive,  see  also  Rich- 
mond ft  D.  R.  Co.  ▼.  Norment  (1887)  84  Ya.  187, 
4  8.  B.  211. 

It  has  been  held  In  Bngland  by  the  Queen's 
Bench  division  that  evidence  of  a  remonstrance 
by  the  servant  negatived  the  inference  of  volun- 
tary action  on  his  part  Sanders  v.  Barker 
(1890)  6  Times  L.  B.  824,  per  Lord  Coleridge 
and  Mathew,  J. 

A  court  should,  it  seems,  always  refuse  to 
draw  an  absolute  inference  of  assumption  of 
risks,  when  there  is  ground  for  supposing  that 
the  iervant  hesitated  to  complain  lest  he  should 
lose  his  place.  Goldthwalt  v.  Haverhill  ft  G. 
Street  R.  Co.  (1894)  160  Mass.  654,  555,  86  N. 
E.  486. 

Under  this  theory,  the  inferences  to  be  drawn 
from  the  fact  that  the  servant  had  made  com- 
plaint should  depend,  It  would  seem,  on  the 
length  of  time  during  which  he  had  gone  on 
working  after  the  complaint  was  made.  In 
Smith  V.  Baker  [1891]  A.  C.  826,  60  L.  J.  Q.  B. 
N.  8.  683,  65  L.  T.  N.  8.  467,  65  J.  P.  660,  where 
the  servant  had  been  exposed  only  two  weeks 
to  the  danger  which  produced  his  Injury,  two 
members  of  the  house.  Lord  Halsbury  (p.  887) 
and  Lord  Watson  (p.  867)  considered  that  his 
remedy  was  not  barred  because  he  had  made 
repeated  complaints.  The  latter  said:  "The 
complaints  made  to  the  foreman  by  his  fellow 
workmen,  coupled  with  the  fact  of  their  con- 
tinuing to  work,  might  be  fairly  construed  as  an 
intimation  to  the  defendants  that  they  must 
either  discontinue  the  vicious  practice  of  sling- 
ing stones  over  the  heads  of  their  workmen  or 
take  the  consequences.  It  was  a  protest  against 
the  practice,  which  does  not  naturally  or  neces- 
sarily imply  that  they  were  willing  to  submit  to 
it  or  to  accept  the  risk  of  it." 

So,  it  had  been  held  many  years  previously  by 
an  Australian  court  that  the  maxim  is  not  a  bar 
to  an  action  merely  because  a  servant,  although 
he  objects  to  his  master's  mode  of  driving,  vol- 
untarily allows  himself  to  be  driven  by  him. 
The  master  is  still  bound  to  exercise  skill  and 
proper  caution.  Bateman  ▼.  Moffatt  (1S68)  6 
W.  W.  ft  A.  B.  (Victoria  Law)  125,  Beversed  In 
(1869)  L.  R.  8  P.  C.  115,  22  L.  T.  N.  8.  140,  8 
Moore  P.  C.  C.  N.  8.  869,  but  not  on  this  point. 

In  Dean  v.  Ontario  Cotton  Mills  Co.  (1887) 
14  Ont.  Rep.  119,  each  of  the  above  antagonis- 
tic theories  found  an  advocate  in  one  member  of 
a  divisional  court. 

But  where  the  period  during  which  the  serv- 
ant continued  to  work  is  so  long  that  the  only 
inference  which  can  reasonably  be  drawn  la 
that  he  has  resolved,  however  reluctantly,  to 
make  the  best  of  a  dangerous  situation,  it  would 
seem  the  presumption  of  an  acceptance  of  the 
risk  becomes  so  strong  that  it  cannot  be  dis- 
turbed by  evidence  that  he  had  often  expressed 
his  dissatisfaction. 

Thus,  in  Membery  v.  Great  Western  B.  Co. 
(1889)  L.  R.  14  App.  Cas.  179,  68  L.  J.  Q.  B.  N. 
8.  563,  61  L.  T.  N.  S.  566,  88  Week.  Rep.  145, 
54  J.  P.  244,  where  the  plaintiff  had  remained 
in  the  service  several  years  after  the  alleged 
breach  of  duty  in  not  furnishing  a  helper,  all 
the  Law  Lords,  including  some  who  concurred  In 
the  decision  in  Smith  v.  Baker,  euttra,  were  of 
opinion  that  the  fact  of  the  servant's  having 
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made  repeated  demands  for  additional  aultt- 
ance,  and  protested  against  the  dangers  to  wblch 
he  was  exposed  on  account  of  its  not  being  fur- 
nished, will  not  prevent  the  maxim  Volenti  non 
fit  injuria  from  being  a  conclusive  bar  to  his 
action. 

The  maxim  Is  not  a  bar  to  the  action  where 
a  defective  machine  was  stopped  upon  the  com- 
plaint of  the  plaint ifT,  and  be  was  told,  when 
he  resumed  work,  that  it  was  working  properly. 
Ba(^n  V.  Dawes  (Q.  B.  D.  1887)  8  Times  L.  R. 
657. 

g.  Faet  that  $ervanf»  motive  for  continuing 
work  ioae  hie  fear  of  diemieeal. 

Intimately  connected  with  the  question  dl^ 
cussed  in  the  preceding  section,  and  usually  pre- 
sented in  any  case  in  which  it  is  raised.  Is  an- 
other, viM.,  What  significance  shall  be  attached 
to  tbe  apprehension  of  a  servant  that,  if  he  de- 
clines to  undertake  unusually  perilous  work,  he 
may  lose  his  position?  The  answer  given  to 
this  question  will  of  course  depend  upon  which 
of  the  economic  theories  referred  to  in  VII.  e,  f, 
tupro*  is  deemed  to  be  the  correct  one.  An  obvious 
corollary  of  the  doctrine  that  If  a  servant  Is  dis- 
satisfied with  his  environment  he  is  free  to  aban- 
don it  is  that  the  risk  of  dismissal  can  have  no 
terrors  for  him. 

The  most  uncompromising  of  the  English  ex- 
ponents of  this  theory  was  tlie  late  Lord  Bram- 
well. 

In  Ogden  ▼.  Rummens  (1863)  8  Post.  &  F. 
751,  while  he  was  trying  a  case  one  of  the  work- 
men testified  that  if  he  bad  complained  of  the 
danger  of  the  work  he  would  have  been  told  that 
someone  else  would  do  it.  The  remark  of  the 
judge  was  that  this  was  '*a  very  sensible  an- 
swer, .  .  .  but  that  showed  that  he  had  an 
option  to  do  It,  or  not  to  do  It." 

This  brief  text  was  expanded  into  the  fol- 
lowing incisive  homily  in  the  opinion  which  he 
delivered  in  Membery  v.  Great  Western  R.  Co. 
(1880)  L.  B.  14  App.  Cas.  179.  58  L.  J.  Q.  B.  N. 
B.  563,  61  L.  T.  N.  S.  566,  88  Week.  Rep.  145, 
64  J.  P.  244 :  '*I  hold  that  where  a  man  Is  not 
physically  constrained,  where  he  can  at  his  op- 
tion do  a  thing  or  not,  and  he  does  It,  the  max- 
im applies.  What  is  volenet  Willing;  and  a 
man  is  willing  when  he  wills  to  do  a  thing  and 
does  it.  No  doubt  a  man,  popularly  speaking, 
is  said  to  do  a  thing  unwillingly,  with  no  good 
will,  but  If  he  does  it,  no  matter  what  his  dis- 
like is,  he  prefers  doing  it  to  leaving  It  alone. 
He  wills  to  do  it.  He  does  not  will  not  to  do 
it.  I  suppose  nolens  Is  the  opposite  of  volene, 
its  negative.  There  are  two  men :  one  refuses 
to  do  work,  wills  not  to  do  it,  and  does  not  do  It. 
The  other  grumbles,  but  wills  to  do  It,  and  does 
it.  Are  both  men  nolentee,  unwilling?  Sup- 
pose an  extra  shilling  induced  the  man  who  did 
the  work.  Is  he  nolene  or  has  the  shilling  made 
him  volenet  There  must  be  a  strange  notion, 
either  that  a  man  who  does  a  thing  and  grum- 
bles is  nolene,  is  unwilling,  has  not  the  will  to 
do  it,  or  that  there  is  somthing  Intermediate  be- 
tween nolens  and  volens,  something  like  a  man 
being  without  a  will,  and  yet  who  wills.  If  the 
shilling  made  him  volens,  why  does  not  the  de- 
sire to  continue  employed  do  so?  If  he  would 
have  a  right  to  refuse  the  work  and  his  dis- 
charge would  be  wrongful,  with  a  remedy  to 
him,  why  does  not  his  preference  of  certain  to 
an  uncertain  law  not  make  him  volens  as  much 
as  any  other  motive?  There  have  been  an  In- 
finity of  profoundly  learned  and  useless  discus- 
sions as  to  freedom  of  the  will ;  but  this  notion 
Is  new.  This  is  an  important  question.  Is  the 
maxim  to  be  got  rid  of?  Are  we  to  say  Volenti 
fit  injuria  provided  he  grumbles,  as  Mr.  Bell  con- 
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tended?  To  do  so  would  be  most  unjust  and 
unreasonable.  The  master  says.  Here  is  the 
work,  do  it  or  let  it  alone.  If  you  do  it,  I  pay 
you ;  if  not,  I  do  not.  If  he  has  engaged  him,  he 
says,  I  discharge  you  if  you  do  not  do  It ;  I 
think  I  am  right;  if  wrong,  1  am  liable  to  an 
action.  The  master  says  this,  the  servant  does 
the  work  and  earns  his  wages,  and  is  paid,  but 
is  hurt.  On  what  principle  of  reason  or  Justice 
should  the  master  be  liable  to  him  In  respect 
of  that  hurt?  On  this  ground,  also,  I  am  of 
opinion  the  Judgment  should  be  afflrned.  I  may 
observe  that  the  court  of  appeal  thought  that 
neither  of  the  cases  where  this  novel  notion  was 
entertained  bore  on  the  present." 

In  a  later  case  we  find  him  reiterating  these 
▼lews:  **It  Is  said  that  to  hold  the  plaintiff 
is  not  to  recover  is  to  hold  that  a  master  may 
carry  on  his  work  In  a  dangerous  way  and  dam- 
age his  servant.  I  do  so  hold,  If  the  servant 
Is  foolish  enough  to  agree  to  it.  This  sounds 
very  cruel.  But  do  not  people  go  to  see  dan- 
gerous sports?  Acrobats  daily  incur  fearful 
dangers,  so  do  lion-tamers  and  the  like.  Let  us 
hold  to  the  law.  If  we  want  to  be  charitable, 
gratify  ourselves  out  of  our  own  pockets." 
Smith  V.  Baker  [1891]  A.  C.  825,  846.  60  L.  J. 
Q.  B.  N.  8.  683,  65  L.  T.  N.  S.  467,  55  J.  P.  660. 
•In  other  cases  Judges  have  been  equally  out- 
spoken.   . 

In  Yarmouth  ▼.  France(1887)L.  R.  19  Q.  B. 
Dlv.  647,  57  L.  J.  Q.  B.  N.  S.  7,  36  Week.  Rep. 
281,  Lopes,  L.  J.,  was  of  opinion  that  the  In- 
ference of  a  voluntary  assumption  of  a  risk 
caused  by  a  master's  breach  of  duty  could  not  be 
rebutted  by  showing  that*  he  feared  that  a  re> 
fusal  to  incur  the  risk  would  cost  him  his  posi- 
tion. 

**This  is  a  country  of  free  labor.  ...  It 
has  been  said  that  the  servant  is  more  powerful 
than  his  master.  But  I  rather  think  the  serv- 
ant is  not  less  powerful  than  his  master ;  and 
certainly  he  is  quite  able  to  enforce  the  con- 
tract and  defend  his  rights."  Crichton  v.  Hen 
(1863)  1  Sc  Sess.  Cas.  (8d  Ser.)  407,  per  Ing- 
lis,  J. 

"Morally  speaking,  those  who  employ  men  on 
dangerous  work  without  doing  all  in  their  power 
to  obviate  the  danger  are  highly  reprehensible. 
.  .  .  The  workman  who  depends  on  his  em- 
ployment for  the  bread  of  himself  and  his  fam- 
ily Is  thus  tempted  to  Incur  risks  to  which,  as 
a  matter  of  humanity,  he  ought  not  to  be  ex- 
posed. But  looking  at  the  matter  in  a  legal 
point  of  view,  if  a  man,  for  the  sake  of  the 
employment,  takes  it  or  continues  in  It  with  a 
knowledge  of  Its  risks,  he  must  trust  to  himself 
to  keep  clear  of  injury."  Cockburn,  C.  J.,  In 
Woodley  v.  Metropolitan  Dist.  R.  Co.  (1877) 
L.  R.  2  Exch.  Dlv.  884,  389,  46  L.  J.  Exch.  N. 
S.  521. 

This  case  was  approved  in  Leary  v.  Boston 
ft  A.  R.  Co.  (1885)  139  Mass.  580,  52  Am.  Rep. 
733,  2  N.  E.  115,  where  It  was  held  that  the 
plalntllf  assumed  the  risk  of  acting  as  fireman 
on  an  engine,  though  the  duty  was  not  within 
his  original  contract.  The  court  said :  *'The 
plaintiff  did  this,  it  Is  true,  rather  than  lose  the 
position  which  he  had,  and  which  he  desired 
to  retain ;  but  by  so  doing  >he  Ingrafted  this 
duty  on  his  original  contract,  of  which  he  made 
it  a  part.  Morally,  to  coerce  a  servant  to  an 
employment,  the  risks  of  which  he  does  not 
wish  to  encounter,  by  threatening  otherwise  to 
deprive  him  of  an  employment  he  can  readily 
and  safely  perform,  may  sometimes  be  harsh ; 
but  when  one  has  assumed  an  employment.  If  an 
additional  and  more  dangerous  duty  is  added 
to  his  original  labor,  he  may  accept  or  refuse  It. 
If  he  has  an  executory  contract  for  the  original 
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•errlea,  he  may  refute  the  addtttonal  and  more 
dangeroQi  serrlce ;  and.  If  for  that  reason  he  U 
dltcharsed.  he  may  ayall  htmaelf  of  hie  remedy 
on  hie  contract.  If  he  has  no  such  contract, 
and  knowingly,  although  unwillingly,  accepts 
the  additional  and  more  dangerous  employment, 
he  accepts  its  incidental  risks;  and,  while  he 
may  require  of  the  employer  to  perform  his  duty, 
he  cannot  recover  for  an  injury  which  occurs 
only  from  his  own  Inexperience.  The  employer 
is  not  necessarily  unjust,  because  he  wishes  to 
have  in  his  employ  a  servant  who  can  from  time 
to  time  relieve  a  skilled  wortcman,  while  his  or- 
dinary duties  will  be  those  of  a  mere  laborer. 
It  must  certainly  be  his  right  to  engage  a  serv- 
ant who,  while  his  ordinary  duties  will  be  sim- 
ple and  expose  him  to  no  danger,  is  willing,  as 
a  part  of  his  service,  from  time  to  time  to  as- 
sume duties  which  in  order  to  be  safely  per- 
formed, require  a  higher  degree  of  skill,  and 
which  expose  him  to  a  certain  degree  of  dan- 
ger." 

In  Reed  t.  Btockmeyer  (1896)  84  U.  8.  App. 
727,  20  C.  C.  A.  881,  74  Fed.  Rep.  186.  the  court 
reasoned  as  follows:  **It  Is  urged  that  Btock- 
meyer, in  obeying  the  orders  of  Drehoble,  acted 
under  compulsion,  and  should  not  be,  therefore, 
held  to  have  assumed  the  risks  of  the  work  he 
was  directed  to  perform.  It  is  conceded  that- he 
made  no  objection  to  the  order,  that  he  did  not 
protest  any  Incapacity  to  comprehend  the  risk, 
but  that  he  was  coerced  into  compliance  with 
the  order  through  fear  of  dlsdiarge  in  case  of 
disobedience.  That,  however,  does  not  charge 
liability  upon  the  master.  In  the  absence  of 
restrictive  contract  provisions,  the  master  Is  at 
liberty  to  discharge  the  servant  at  any  time. 
So,  likewise,  is  the  servant  at  liberty  to  aban- 
don his  service  at  will.  The  master  has  the 
right  to  demand  other  service  than  that  for 
which  the  servant  has  engaged.  The  latter  may 
accept  or  decline  at  win.  Declining,  he  may 
lose  employment;  accepting,  he  assumes  the 
risks  attending  the  service,  if  he  knows  or  has 
been  properly  warned  of  them.  The  servant 
Is  not  under  guardianship.  He  Is  a  free  man, 
at  liberty  to  make  such  contracts  as  he  will. 
That  through  stress  of  circumstances  he  con- 
sents to  the  orders  of  the  master  rather  than 
be  discharged  from  employment,  does  not  Impose 
liability  upon  the  master  because  of  such  de- 
mand, if  he  has  otherwise  performed  the  duty 
which  the  law  imposes  upon  him  with  respect 
to  the  servant." 

So,  also,  in  New  York  it  has  been  laid  down 
that  a  threat  to  discharge  a  servant  If  he  re- 
fuses to  work  with  appliances  which  are  In  the 
same  condition  as  when  he  began  work  is  not 
coercion.  Sweeney  v.  Berlin  &  J.  Envelope  Co. 
(1886)  101  N.  T.  620,  5  N.  E.  358:  Prentice  v. 
WellsvIIle  (1893)  60  N.  Y.  8.  R.  557.  21  N.  Y. 
8upp.  820.  See  also  to  same  effect  Wescott  v.  New 
York  &  N.  E.  R.  Co.  (1891)  153  Mass.  460,  27  N. 
B.  10 ;  Haley  v.  Case  (1886)  142  Mass.  316.  7  N. 
E.  877 ;  Llnch  v.  Sagamore  Mfg.  Co.  (1887)  143 
Mass.  200,  9  N.  E.  728  (in  these  two  cases  the 
point  was  considered  with  reference  to  the  de- 
fense of  contributory  negligence)  ;  Atdilson.  T. 
ft  S.  F.  R.  Co.  V.  Schroeder  (1891)  47  Kan.  315. 
27  Pac.  963 ;  Southern  Kansas  R.  Co.  v.  Moore 
(1892)  49  Kan.  616,  81  Pac.  138;  Worlds  v. 
Georgia  R.  Co.  (1896)  99  Ga.  283.  26  S.  E.  646 
(servant  undertook  to  lift  ties  which  he  knew 
were  too  heavy  for  him)  ;  Dougherty  v.  West 
Superior  Iron  ft  S.  Co.  (1894)  88  Wis.  343,  (>0 
N.  W.  274.  In  Shearm.  ft  Redf.  Neg.  6th  ed.  S 
211  (a),  It  Is  stated  that  In  the  last-named  de- 
cision the  court  relied  on  cases  since  overruled. 
Those  cited  are  Leary  v.  Boston  ft  A.  R.  Co. 
(1885)  139  Mass.  680.  68  Am.  Rep.  788.  2  N.  B. 
115;  Bradshaw  v.  Louisville  ft  N.  R.  Co.  (1898) 
47  L.  R.  A« 


14  Ky.  L.  Rep.  688.  21  8.  W.  846;  Woodley  t. 
Metropolitan  Dist.  R.  Co.  (1877)  L.  R.  2  Bxch. 
Dlv.  884.  46  L.  J.  Bxch.  N.  8.  621. 

The  reply  to  this  assertion  Is  simple.  Th« 
Massachusetts  case  has  nev«r  been  disapproved 
in  any  later  decision  in  that  state,  and  the  point 
that  a  fear  of  dismissal  is  not  coercion  was  re- 
afflrmed  so  recently  as  1891  In  Wescott  v.  New 
York  ft  N.  B.  R.  Co.  163  Mass.  460.  27  N.  B.  10. 
The  Kentucky  case  remains  unlmpugned  so  t»r 
as  we  can  discover  by  any  later  ruling  in. that 
state.  The  authority  of  Woodley's  Case  has 
been  doubtless  shaken  to  some  extent  by  the 
diota  and  decisions  cited  below,  but  on  this  par> 
tlcular  point  It  has  certainly  not  been  over- 
ruled categorically.  Besides,  it  will  be  noticed 
that  these  dicta  and  decisions  are  all  of  earlier 
date  than  the  Wisconsin  case,  and  it  is  at  least 
a  reasonable  hypothesis  that  the  court  deliber- 
ately preferred  to  follow  the  authorities  which 
it  cited  rather  than  any  others.  These  re- 
marks are  made,  not  because  we  disagree  with 
the  learned  authors  in  regard  to  the  doctrine 
that  the  fear  of  dismissal  should  be  regarded 
as  coercion,  but  because  we  think  it  important 
that  there  should  be  no  misapprehension  as  to 
the  real  effect  of  the  cases  on  the  subject. 

On  the  other  hand,  the  alternative  theory, 
which  takes  into  account  the  patent  truth  that 
fresh  employment  is  seldom  easy  and  sometimes 
very  difficult  Indeed  to  get,  InvolTes  the  corol- 
lary that  the  servant's  apprehension  of  being 
thrown  out  of  employment  is  an  Influence  di- 
rectly operating  to  deprive  him  of  a  consider- 
able part  of  his  freedom  of  will.  Judicial  no- 
tice of  this  metaphysical  fftct,  abstruse  enough 
not  to  be  known  to  more  than  about  ninety- 
nine  sane  persons  out  of  every  hundred  in  all 
civilised  countries,  has  at  length  been  taken 
both  In  England  and  the  United  States. 

In  Yarmouth  v.  France  (1887)  L.  R.  19  Q.  B. 
Dlv.  647.  667.  660.  661.  67  L.  J.  Q.  B.  N.  8.  7, 
86  Week.  Rep.  281.  Lord  Esher  and  Lindley.  L. 
J.,  both  declared  that  evidence  of  the  servant's 
fear  of  being  discharged  tended  to  rebut  the  in- 
ference that  he  was  rolens  in  continuing  to 
work.  The  latter  said :  "If  nothing  more  la 
proved  than  that  the  workman  saw  the  danger, 
reported  it.  but,  on  being  told  to  go  on,  went  on 
as  before  in  order  to  avoid  dismissal,  a  Jury 
may  in  my  opinion  properly  find  that  he  had  not 
agreed  to  take  the  risk,  and  had  not  acted  vol- 
untarily in  the  sense  of  having  taken  the  risk 
upon  himself.  Fear  of  dismissal,  rather  than 
voluntary  action,  might  properly  be  Inferred.** 

In  the  following  year  similar  views  were  thus 
expressed  by  Hawkins,  J..  In  Thrussell  v.  Handy- 
side  (1888)  L.  R.  20  Q.  B.  Dlv.  369,  67  L.  J.  Q. 
B.  N.  S.  847.  68  L.  T.  N.  8.  844.  62  J.  P.  279 : 
**It  cannot  be  said,  where  a  man  is  lawfully  en- 
gaged in  work,  and  is  in  danger  of  dismissal  if 
he  leaves  bis  work,  that  he  wilfully  incurs  any 
risk  which  he  may  encounter  in  the  course  of 
such  work,  and  here  the  plaintiff  had  asked  the 
defendants'  men  to  take  care.  It  is  different 
where  there  Is  no  duty  to  be  performed,  and  a 
man  takes  his  chance  of  the  danger^for  there  he 
voluntarily  encounters  the  risk.  If  the  plain- 
tiff could  have  gone  away  from  the  dangerous 
place  without  Incurring  the  risk  of  losing  his 
means  of  livelihood,  the  case  might  have  been 
different ;  but  he  was  obliged  to  be  there ;  his 
poverty,  not  his  will,  consented  to  incur  the 
danger.*'  The  learned  Judge  also  suggested 
that,  if  it  had  been  impossible  for  the  defend- 
ants to  take  precautions  against  the  danger,  it 
might  have  been  held  that  the  plaintiff  was 
bound  to  take  his  chance.  The  case  was  dis- 
tinguished from  Woodley  t.  Metropolitan  Dist. 
R.  Co.  (1877)  L.  R.  2  Exch.  Dlv.  884.  40  L.  J. 
Bxch.  N.  S.  621«  on  the  ground  that.  In  the  la^ 
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eaae,  the  plaintiff  not  only  knew  that  there 
danger,  but  had  It  in  hie  power  to  protect 
lilmself,  while  In  the  former,  the  plaintiff  could 
not  have  avoided  the  danger,  unlesa  he  had  die- 
obeyed  the  orders  of  hie  employers,  and  in- 
curred the  risk  of  dismissal. 

In  Uembery  ▼.  Great  Western  R.  Co.  (1889) 
Ij.  B.  14  App.  Gas.  179,  58  L.  J.  Q.  B.  N.  S.  563, 
ei  L.  T.  N.  8.  566,  88  Week.  Bep.  145,  54  J.  P. 
244,  the  other  members  of  the  House  of  Lords 
■eem  to  have  been  somewhat  staggered  by  Lord 
Bzamweirs  outspoken  advocacy  of  the  doctrine 
tbat  the  putting  a  man  in  fear  of  starvation 
does  not  amount,  in  a  legal  point  of  view,  to  the 
application  of  physical  coercion,  and  preferred 
to  reserve  their  opinion  on  the  subject.  Lord 
Halabury  contented  himself  with  saying  that 
there  was  no  evidence  that  the  plaintiff  had  been 
compelled  to  do  the  work  by  any  such  fear,  but 
•tOksequently  remarked  that  he  wished  to  leave 
open  the  question  as  to  the  true  scope  of  the 
«w*»»n  Lord  Herschell  also  desired  that  the 
matter  should  be  left  open  for  argument  and 
<lecllned  to  express  any  positive  opinion  as  to 
the  correctness  of  Lord  Bramwell's  views.  Lord 
Fits  Gerald  did  not  directly  discuss  the  ques- 
tion whether  the  fear  of  losing  employment  was 
compulsion,  but  thought  that  no  compulsion 
could  be  predicated  of  a  case  where  the  servant, 
after  having  asked  for  assistance,  and  met 
with  a  refusal,  simply  went  on  doing  the  same 
work  in  the  same  manner  in  which  he  must 
often  have  done  It  before  during  his  seven  years 
of  service. 

The  ^'physical  compulsion"  theory  of  Lord 
Bramwell  was,  however,  emphatically  con- 
demned by  Lord  Coleridge  and  Mathew,  J.,  in 
Sanders  v.  Barker  (Q.  B.  D.  1890)  6  Times  L.  B. 
824. 

In  Mellor  v.  Merchants*  Mfg.  Co.  (1890)  150 
Mans.  862,  5  L.  B.  A.  792,  23  N.  E.  100,  Holmes, 
J.,  remarked:  "It  may  be  that  a  case  like 
Thomas  v.  Quartermaine  comes  very  near  the 
line ;  because,  if  the  servant  Is  acting  within  the 
scope  of  his  regular  employment,  or  in  obedience 
to  special  orders,  the  fear  of  losing  his  place 
nuiy  take  away  his  choice  so  far  that  he  cannot 
he  said  freely  to  take  the  risk  upon  himself." 

Compare  the  following  remarks  of  the  same 
jud^e  in  Boyle  y.  New  Tork  &  N.  E.  R.  Co. 
(1890)  151  Mass.  102,  28  N.  B.  827.  "This  ac- 
cident happened  before  the  date  of  this  statute, 
and  here  there  can  be  no  doubt  that  the  risk 
was  assumed  by  the  plaintiff's  Intestate,  so  tbat 
even  if  his  conduct  was  not  negligent  in  the 
sense  of  culpable,  still,  as  it  involved  danger 
okanlfest  to  him,  he  could  not  complain  of  the 
consequences,  or  argue,  as  it  might  be  argued, 
perhaps,  in  some  cases,  under  the  act  of  1887, 
that,  if  he  acted  under  the  fear  of  losing  bis 
place  he  did  not  act  at  his  own  peril,  unless  a 
Jury  found  him  to  have  been  culpably  careless.'* 

llic  application  of  these  expressions  of  indi- 
Tldual  opinion  seems  intended  to  be  limited  to 
cases  arising  under  the  employers'  liability  act. 
If  not  so  limited  they  are  in  direct  conflict  with 
the  speelflc  rulings  of  the  whole  court,  as  no- 
ticed above. 

But  the  Virginia  court  of  appeals  has  spoken 
In  the  same  sense  and  with  no  uncertain  note. 
"The  third  instruction  of  the  defendant  is  to 
the  effect  that  an  employer  is  released  from  all 
liability  for  negligence,  although  aware  of  Its 
continued  existence,  if  the  injured  employee  con- 
tinned  to  work  for  him  after  he  knew  of  the 
negligent  and  dangerous  manner  in  which  the 
employer  allowed  his  business  to  be  conducted. 
.  .  .  It  was  palpably  improper.  It  is  sanc- 
tioned neither  by  reason,  justice,  nor  law.  The 
n«nal  and  legal  duty  of  every  employer  is  to  pro- 
Tide  all  means  and  appliances  reasonably  neoes- 
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sary  for  the  safety  of  those  in  his  employment.  It 
is  a  cruel,  an  inhuman,  doctrine  that  the  employ- 
er, though  he  is  aware  that  his  own  neglect  to 
furnish  the  proper  safeguards  for  the  lives  and 
limbs  of  those  in  his  employment  puts  them  in 
constant  haxard  of  injury,  is  not  to  be  held  ae* 
countable  to  those  employees  who,  serving  him 
under  such  circumstances,  are  injured  by  his 
negligent  acts  and  omissions,  if  the  injured 
parties,  after  themselves  becoming  cognizant  of 
the  peril  occasioned  by  their  employer's  negli- 
gent way  of  conducting  his  business,  continue 
in  his  employment  and  receive  his  pay,  though 
they  may  be  virtually  compelled  to  remain  by 
the  stem  necessity  of  earning  the  dally  food 
essential  to  keep  away  starvation  itself."  Rich- 
mond ft  D.  R.  Co.  V.  Norment  (1887)  84  Va 
172,  4  8.  B.  211. 

The  same  view  has  commended  Itself  to  the 
supreme  court  of  Indiana.  Pittsburgh,  C.  ft  St. 
L.  R.  Co.  V.  Adams  (1886)  105  Ind.  151,  5  N.  B. 
187  (duties  here  were  outside  scope  of  employ- 
ment) ;  Brazil  Block  Coal  Co.  v.  Hoodlet  (1891) 
129  Ind.  827,  27  N.  E.  741.  In  the  latter  case 
the  court.  In  dealing  with  the  contention  that 
the  plaintiff  assumed  the  risk,  said  :  "The  com- 
plaint avers  that  he  did  this  by  the  express  com- 
mand of  the  appellant.  But.  It  may  be  said,  he 
need  not  have  ot>eyed  the  command.  He  was 
free  to  quit  the  service  and  thus  avoid  the  dan- 
ger, and  that,  by  voluntarily  continuing  in  the 
service  and  obeying  the  command,  it  must  be 
presumed  that  he  consented  to  take  the  addi- 
tional risk.  While  In  theory  the  employee, 
whose  master  furnishes  appliances  which  both 
know  are  defective.  Is  at  liberty  to  quit  the  serv- 
ice, and  refuse  to  be  subjected  to  the  enhanced 
danger,  we  cannot  close  our  eyes  to  the  fact  that 
the  necessities  of  the  struggle  *  for  existence 
tend  strongly  to  deprive  the  employee  of  that 
theoretical  Independence  and  freedom  of  action. 
While  the  service  cannot  be  compulsory  In  the 
sense  that  the  employee  can  be  compelled  to 
work  against  his  will,  yet  the  very  nature  of  the 
relation  existing  between  the  parties  carries 
with  it  the  irresistible  inference  of  dependence 
upon  the  one  side." 

In  Mason  v.  Richmond  ft  D.  B.  Co.  (1892) 
111  N.  C.  482,  18  L.  B.  A.  845,  16  S.  E.  608, 
the  court  said,  In  reviewing  a  case  where  a 
brakemau  bad  been  injured  In  obeying  an  order 
of  his  conductor  which  violated  a  rule  of  the 
defendant :  "The  question  Involved  In  ail  such 
cases  is  whether  the  subordinate  feels  con- 
strained to  obey  the  orders  of  his  superior, 
though  apparently  obedience  will  be  attended 
with  peril,  rather  than  run  the  risk  of  defying 
his  authority.  The  fact  that  the  conductor 
has  the  power  to  employ  and  discharge  brake- 
men  on  his  train  is  but  evidence  to  show  that 
the  brakemen  fear  to  disobey  his  commanda 
The  existence  of  such  authority,  in  the  very 
nature  of  things,  cannot  be  made  the  invariable 
test  of  the  servant's  culpability.  If  the  servant 
never  knows  or  communicates  with  a  higher  of- 
ficial than  the  conductor,  and  receives  every  or- 
der upon  which  he  acts  In  the  line  of  his  duty 
from  him  as  a  superior,  as  it  Is  a  matter  of  uni- 
versal knowledge  is  the  true  state  of  facts  on 
ail  railroads,  is  It  not  reasonable  for  the  laborer 
to  conclude  that  the  conductor  has  power  to 
waive  the  requirement  of  the  rule  that  he  has 
signed,  and  that,  if  he  refuses  to  couple  cars  in 
accordance  with  his  direction,  and  thereby  de- 
lays the  departure  of  a  train,  he  may  at  least 
be  reported  for  inefficiency,  and  discharged  from 
the  service  of  the  company  ?  If  the  servant  acts 
upon  a  well-grounded  fear  of  losing  his  place, 
the  reason  of  the  rule  would  be  met,  and  he 
should  be  declared  free  from  culpability,  unless 
the  plaintiff  recklessly  exposed  himself  to  manl- 
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feat  peril,  or  them  to  aobject  himaelf  to  danger 
when  another  aafe  mode  of  dlacbarging  hia  daty 
waa  open  to  him,  aa  in  Chambera  ▼.  Weatem  M. 
C.  R.  Co.  (1884)  91  N.  C.  476." 

Where  the  defenae  relied  upon  ia  eontrlbn- 
tory  negligence,  and  it  la  proTed  that  the  aenr- 
ant  waa  ordered  to  do  a  certain  act  on  pain  of 
being  dlacharged  if  he  refuaed,  the  action  ia  not 
barred  If  it  ia  ahown  that  he  did  not  fully  ap- 
preciate the  riak  to  which  obedienoe  would  ex- 
poae  him.  Colorado  Midland  R.  Co.  ▼.  O'Brien 
(1891)  16  Colo.  219,  27  Pac.  701. 

Or  that  the  order  waa  given  in  an  exigency, 
and  the  danger  to  be  encountered  waa  not  ao 
glaring  that  a  prudent  man  would  not  have 
rialLed  it  for  the  aake  of  a  abort  Job.  Baat 
Tenneaaee,  V.  &  G.  R.  Co.  t.  DulBeld  (1888)  12 
Lea,  68,  47  Am.  Rep.  819  (contraat  the  caaea 
cited  above,  which  illuatrate  the  oppoaite  doc- 
trine aa  applied  to  the  defenae). 

An  employer  ia  liable  for  Injuriea  to  a  l>oy  of 
fourteen  yeara  In  cleaning  a  dangeroua  machine, 
from  obeying  the  ordera  of  the  foreman  to  hurry 
up  in  auch  cleaning,  where  he  ia  not  aware  of 
the  danger,  and  he  obeya  becauae  he  thinka  the 
foreman  knowa  better,  or  he  ia  afraid  to  dla- 
obey.  Tagg  ▼.  McOeorge  (1898)  IBS  Pa.  868, 
26  Atl.  671. 

Similar  vlewa  aeem  to  prevail  in  Quebec.  St 
Amaud  V.  Glbaon  (1898)  Rap.  Jud.  Quebec,  18 
C.  S.  22. 

h.  Fact  that  duty  violated  wa»  etdtutoru. 

The  Engllah  declalona  relating  to  the  effect 
of  a  aervant'B  knowledge  of  the  breach  of  a 
atatutory  duty  to  take  certain  apeclfied  precau- 
'tlona  for  the  aecurity  of  the  aervant  have  ea- 
tabllahed  the  doctrine  that,  aa  waa  remarked  by 
Bowen,  L.  J.,  and  Fry,  L.  J.,  in  Thomaa  v.  Quar- 
termaine  (1887)  L.  R.  18  Q.  B.  Div.  686.  56  L. 
J.  Q.  B.  N.  S.  840,  57  L.  T.  N.  S.  687,  85  Week. 
Bep.  555,  51  J.  P.  516,  where  a  peraon  haa  a 
atatutory  right  to  protection,  the  rule  ia  that 
tke  defendant  doea  not  diacharge  hla  legal  obli- 
gationa  by  merely  affecting  the  plaintiff  with 
knowledge  of  a  danger,  which,  but  for  hia 
breach  of  duty,  would  not  have  exiated  at  all. 

The  caae  referred  to  aa  an  llluatration  of  thia 
theory  waa  Clarke  v.  Holmea  (1862)  7  Hurlat. 
k  N.  937,  81  L.  J.  Bxch.  N.  S.  856,  8  Jur.  N.  S. 
992,  10  Week.  Rep.  405,  which  the  former 'judge 
aaid  had  been  ao  explained  in  aubaequent  decl- 
alona. Theae  are  not  cited  by  name.  One  of 
them  ia  Indermaur  v.  Damea  (1866)  L.  R.  1  C. 
P.  274,  287,  85  L.  J.  C.  P.  N.  S.  184.  12  Jur.  N. 
S.  432,  14  L.  T.  N.  S.  484,  14  Week.  Rep.  586, 
1  Harr.  A  R.  248.  But  the  rationale  of  the 
actual  ruling  In  Clarke  v.  Holmea  la  almply  that 
the  promiae  of  the  maater  to  remedy  the  de- 
fective condltlona  prevented  the  inferencea  that 
would  otherwlae  have  been  drawn  from  the  aerv- 
ant'a  continuance  of  work. 

See  note  to  Illlnoia  Steel  Co.  v.  Mann  (1897 ; 
III.)  40  L.  R.  A.  p.  784. 

The  aame  point  deveated  of  thia  apedal  fea- 
ture waa  aubaequently  preaented  in  Brltton  v. 
Great  Western  Cotton  Co.  (1872)  L.  R.  7  Bxch. 
180.  41  L.  J.  Bxch.  N.  S.  99,  where  the  plain- 
tifTs  decedent  waa  caught  in  an  unprotected  fly- 
wheel while  greaaing  the  bearinga. 

The  reasons  of  the  Judges  are  rather  obscure- 
ly stated,  and  the  difllcuity  of  ascertaining  their 
preciae  point  of  view  la  Increaaed  by  the  fact 
that  the  language  aacribed  to  them  in  the  Law 
Reporta  differa  in  aome  important  reapecta  from 
that  found  in  the  Law.  Journal.  In  the  former 
the  giat  of  the  argument  of  Bramwell,  B.,  la 
given  aa  followa  (p.  187)  :.  "It  ia  fur- 
ther contended  that  at  any  nta  the  de- 
47  L.  R.  A. 


ceaaed  knew  the  danger  m  well  as  hla  em- 
ployera.  That  may  be  doubtful  in  fact.  .  . 
Assuming,  however,  that  he  did  share  hia  em- 
ployera'  knowledge^  It  muat  be  remembered  that 
the  liability  of  the  defendanta  here  ia  not  at 
common  law,  but  by  atatute.  They  are  in  de- 
fault to  begin  with,  and  the  mere  drcumatance 
that  the  deceaaed  entered  on  a  dangeroua  em- 
ployment doea  not  exonerate  them,  unleaa  he 
knew  the  nature  of  the  rlak  to  whidi,  in  conae- 
quence  of  that  default,  he  waa  expoaed."  In 
the  Law  Journal  the  laat  aentence  ia  contfder- 
ably  expanded,  and  appears  In  this  form  (p. 
101) :  '*Here  the  plaintiff  ia  not  placed  in  the 
dilemma  which  arlaea  when  the  action  ia  for  a 
breach  of  a  duty  at  common  law.  That  di- 
lemma ia  thia— either  the  danger  waa  obvioua 
or  it  waa  not  If  obvioua,  the  aervant  muat 
have  known  it  aa  well  aa  the  employer;  if  it 
waa  not  obvioua,  there  waa  no  negligence  in  the 
employer.  That  dilemma  la  not  in  the  plaln- 
tilTs  way  here,  for  the  duty  Is  a  atatutory  one. 
If  the  deceaaed  diapenaed  with  the  performance 
of  it,  knowing  the  duty  and  knowing  the  danger, 
I  think  he  would  be  volene,  but  not  otherwlae.** 

In  the  aame  report  Channell,  B.,  ia  aald  to 
have  expreaaed  hia  agreement  with  Bramwell, 
B.,  aa  to  the  diatinction  which  he  drew  between 
an  action  on  a  breadi  of  a  common-law  duty 
and  an  action  on  a  breadi  of  a  atatutory  duty, 
and  to  have  added :  "In  the  latter  caae,  if  the 
plaintiff  niahed  Into  the  danger  with  a  full 
knowledge  of  it,  he  could  not  maintain  an  ac- 
tion for  negligence ;  but  In  the  preaent  caae  the 
deceaaed  [plaintiff],  though  he  waa  volene.  In 
the  aenae  that  he  waa  at  liberty  to  accept  or  re- 
ject the  employment,  yet  he  waa  not  volene  In 
the  aenae  of  being  guilty  of  contributory  negli- 
gence. If  the  aervant,  fully  aware  of  the  dan- 
geroua nature  of  the  employment,  waa  Induced 
to  accept  it  by  a  higher  pay,  then  it  ia  dear  that 
he  would  be  volene," 

The  atatementa  of  the  Lord  Juatlcea  In 
Thomaa  v.  Quartermaine  (1887)  L.  R.  18  <).  B. 
DIv.  686.  56  L.  J.  Q.  B.  N.  8.  840,  57  L.  T.  N.  8. 
537,  85  Week.  Rep.  555,  61  J.  P.  516,  were  oon- 
aldered  by  Willa  and  Grantham,  JJ.,  in  Badde- 
ley  V.  Granville  (1887)  L.  R.  19  Q.  B.  Dlv.  428, 
56  L.  J.  Q.  B.  N.  S.  501,  57  L.  T.  N.  8.  268.  86 
Week.  Rep.  68,  51  J.  P.  822,  to  be^an  affirmation 
of  the  doctrine  that  the  maxim  doea  not  apply 
at  all  where  the  injury  aroae  from  a  direct 
breach  of  a  atatutory  obligation.  Willa,  J., 
atated  that  thia  rule  had  been  put  upon  grounda 
of  public  policy,  the  theory  being  that  there 
ought  to  l>e  no  encouragement  given  to  the  mak- 
ing of  an  agreement  between  two  peraona  that 
one  of  them  ahall  be  at  liberty  to  break  the  law 
which  haa  been  paaaed  for  the  protection  of  the 
other.  *'ir*  aald  he,  "the  auppoaed  agreement 
between  the  deceaaed  [aervant]  and  the  de- 
fendant [hia  maater],  in  oonaequence  of  which 
the  principle  of  Volenti  non  fit  infuria  la  aought 
to  be  applied,  oomea  to  thia  that  the  maater  em- 
ploye the  aervant  on  the  terma  that  the  latter 
ahall  waive  the  breach  by  the  maater  of  an  obli- 
gation Impoaed  on  him  by  atatute,  and  ahall 
connive  at  hla  diaregard  of  the  atatutory  obli- 
gation Impoaed  on  him  for  the  benefit  of  others 
aa  well  as  of  himself,  fiuch  an  agreement  would 
be  in  violation  of  public  policy  and  ought  not  to 
be  listened  to." 

There  ia  a  good  deal  to  be  aaid  on  general 
prindplea  in  favor  of  thia  view,  but  there  ia 
nothizig,  either  in  the  caae  relied  on  nor  In  thoae 
to  which  it  ia  baaed,  to  Juatlfy  the  aweeping 
rule  here  laid  down.  So  far  are  the  earlier  decl> 
alona  from  declaring  the  maxim  to  be  wholly 
Inapplicable  where  the  duty  violated  la  atatu- 
tory, that  the  arguments  of  the  Judges  all  a» 
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nme  that  under  appropriate  drcutnstancea  It 
would  be  aTailable  as  a  bar  to  an  action. 

Another  objection  to  which  this  decision  Is 
opoi  is  that,  in  the  series  of  cases  beginning 
with  Thomas  t.  Quartermalne  (1887)  L.  R.  18 
Q.  B.  DIT.  685,  66  L.  J.  Q.  B.  N.  8.  840.  67  L.  T. 
N.  B.  537,  85  Week.  Rep.  666,  51  J.  P.  616.  and 
ending  with  Smith  t.  Baker  [1891]  A.  C.  825. 
60  L.  J.  Q.  B.  N.  S.  688,  06  L.  T.  N.  S.  467,  55  J. 
P.  660  (referred  to  in  various  sections  of  this 
Bote,  and  infra  in  this  section),  the  maxim  has 
been  held  a  yalid  defense  onder  the  employers' 
liability  act  of  1880.  It  is  impossible  to  assert 
with  any  show  of  logic  or  reason  that  It  should 
absolya  the  master  from  the  consequences  of  the 
▼iolation  of  the  comprehensiye  duties  imposed 
on  him  by  the  general  terms  of  that  statute,  but 
that  It  Is  not  a  protection  where  he  has  Tiolated 
a  statute  which  simply  requires  the  adoption 
of  certain  specified  safeguards  in  the  use  of 
particular  Instrumentalltiea 

Most  of  the  American  decisions  Indulge  in  no 
refinements  upon  the  subject,  and  treat  the 
knowledge  of  the  serrant  as  pointing  to  the 
same  conclusions,  whether  the  defendant  was  or 
was  not  guilty  of  a  breach  of  a  positive  enact- 
ment requiring  the  adoption  of  certain  precan- 
tiona 

Thus,  in  New  York  the  maxim  was  held  to  be 
arallable  as  a  defense  where  the  servant  had 
entered  and  remained  in  an  employment  know* 
Ing  that  his  master  had  not  complied  with  the 
proTlslons  of  the  factory  act  (Laws  1800,  p. 
766,  chap.  808,  f  12),  requiring  the  guarding  of 
cog-wheela  Knisley  ▼.  Pratt  (1896)  148  N.  Y. 
872,  82  L.  R.  A.  867,  42  N.  B.  086. 

The  court  adopted  unreservedly  the  reason- 
ing of  the  supreme  court  of  Massachusetts  In 
O'Mauit  v.  South  Boston  Gaslight  Co.,  and 
said :  '*The  rule  as  to  the  risks  of  the  service, 
or  ordinary  risks,  is  entirely  distinct  from  the 
rule  of  obvious  risks,  and  if  the  statute  has 
added  to  the  duties  which  the  law  enjoins  upon 
the  employer  before  the  servant  can  be  sul>- 
Jected  to  the  rule  of  ordinary  risks,  then  tbe 
default  of  the  employer  in  the  discharge  of  this 
statutory  duty,  resulting  In  Injury  to  the  em- 
ployee, would  enable  the  latter  to  sue.  Such  a 
construction  of  the  statute  would  not  in  any 
way  limit  the  doctrine  of  obvious  risks.**  This 
case  waa  followed  (as  to  same  act)  In  Graves 
V.  Brewer  (1896)  4  App.  Div.  827,  38  N.  Y. 
Bupp.  666 ;  also  in  Horton  v.  Vulcan  Iron  Works 
(1897)  18  App.  Div.  508,  48  N.  Y.  Supp.  699 
(act  -  requiring  set-screws  in  shafts  to  be 
guarded)  ;  and  in  De Young  v.  Irving  (1896)  5 
App.  Div.  409,  38  N.  Y.  Supp.  1089  (clause  for- 
bidding cleaning  of  machinery  in  motion  by 
women  under  twenty-one  years  of  age). 

That  the  maxim,  considered  as  an  emlx>di- 
ment  of  the  principle  that  a  plaintiff  is  debarred 
from  recovery  if  his  own  negligence  contributed 
to  his  injury  (see  VIII.  4nfra),  constitutes  a 
valid  defense,  even  where  the  duty  violated  is 
statutory,  was  settled  In  Ehigland  by  the  ruling 
that  a  person  who,  while  lawfully  on  the  prem- 
ises of  another,  wrongfully  sets  machinery  in 
motion,  and  is  injured  owing  to  its  being  un- 
covered, cannot  take  advantage  of  a  statute  re- 
quiring kuch  machinery  to  be  fenced.  (Caswell 
V.  Worth  (1866)  6  El.  &  Bl.  849,  26  L.  J.  ().  B. 
N.  S.  121,  2  Jur.  N.  S.  116. 

In  Illinois  the  same  doctrine  has  been  laid 
down.  "If,**  said  the  court,  *'a  person  knows 
that  another  is  violating  the  law,  he  cannot 
base  an  action  of  negligence  upon  such  presump- 
tion,'* that  other  persons  will  comply  with  the 
law.  Swift  V.  Fue  (1896)  66  111.  App.  651 
(provision  requiring  the  guarding  of  machin- 
ery). ^  ^ 

The  cases  bearing  upon  the  slgniflcanoe  of  the 
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fact  that  the  action  was  brought  for  the  breach 
of  a  duty  presented  by  one  of  the  employers*  lia- 
bility acts  remain  to  be  considered. 

In  Weblin  v.  Ballard  (1886)  L.  R.  17  Q.  B. 
Div.  122.  66  L.  J.  Q.  B.  N.  S.  395.  54  L.  T.  N.  8. 
632,  84  Week.  Rep.  466,  60  J.  P.  597,  it  was 
ruled  that  the  employers*  liability  acts  had 
taken  away  the  general  defense  that  the  serv- 
ant assumed  the  risks  of  his  employment. 

This  view  was  adopted  by  Lord  Esher  in 
Thomas  v.  Quartermalne  (1887)  L.  R.  18  Q.  B. 
Div.  685,  56  L.  J.  Q.  B.  N.  S.  340,  67  L.  T.  N.  S. 
587.  35  Week.  Rep.  565,  51  J.  P.  516,  where  he 
expressed  his  views  as  follows:  **The  first 
thing  to  consider  is.  What  is  the  true  construc- 
tion of  the  employers'  liability  act  1880?  It 
has  been  suggested  that  this  act  has  only  the 
effect  of  doing  away  with  the  doctrine  of  the 
immunity  of  the  master  from  damages  arising 
from  the  negligence  of  another  servant  in  the 
common  employment  of  the  master.  To  my  mind 
it  is  clear  that  the  statute  has  taken  away  from 
the  master  another  defense.  It  was  no  doubt 
held  that  a  servant  could  not  sue  a  master  for 
injuries  arising  from  the  negligence  of  a  fellow 
servant,  btft  It  was  also  held  that  a  man  who 
went  Into  any  employment  undertook  to  take  all 
the  ordinary  risks  Incident  thereto,  unless  they 
were  concealed  or  were  known  to  the  master, 
and  not  to  the  servant.  It  seems  to  me  clear 
that  the  act  has  taken  away  that  defense  from 
the  master.  I  can  see  no  difference  between 
contracting  to  take  a  risk  upon  oneself  and  un- 
dertaking an  employment  to  which  risk  attaches. 
No  one  ever  suggested  that  there  eould  be  such  a 
contract  in  the  case  of  any  person  other  than  a 
servant,  so  that  when  a  servant  is  put  on  a  foot- 
ing with  other  persons  that  defense  of  the  mas- 
ter is  gone.  The  case  is  reduced,  therefore,  to 
a  personal  action  founded  on  negligence.'* 

But,  by  the  opinions  of  Bowen,  L.  J.,  and  Fry, 
L.  J.,  in  the  same  case,  it  was  definitely  settled 
In  Bngland  that,  whether  this  theory  of  Lord 
Bsher  was  correct  or  not*  the  servant's  action 
might  be  barred,  under  appropriate  drcum- 
stanoes,  by  the  principle  of  the  maxim,  and  the 
only  controversy  since  then  has  been  as  to  the 
circumstances  which  should  let  in  this  defense. 
The  provision  specially  relied  upon  by  those 
who  contended  that  the  statute  had  qualified 
this  defense  is  suba  8  of  i  2,  depriving  the  serv- 
ant of  the  right  to  maintain  an  action  where  he 
discovered  a  defect  and  failed  to  notify  the  mas- 
ter, i  •  Yarmouth  v.  France  (1887)  L.  R.  19 
Q.  B.  i^.w  G47,  666,  57  L.  J.  Q.  B.  N.  8.  7,  86 
Week.  Uep.  283,  this  provision  was  thus  dis- 
cussed by  Lopes,  L.  J. :  *'Bowen,  L.  J.,  in 
Thomas  v.  Quartermalne  (1887)  L.  R.  18  Q.  B. 
Div.  686,  66  L.  J.  Q.  B.  N.  S.  340,  57  L.  T.  N.  S. 
637,  36  Week.  Rep.  556,  51  J.  P.  616,  deals 
with  that  clause.  He  says  (at  p.  693)  :  'The 
object  of  that  clause  is  to  limit  the  employers* 
liability,  not  to  enlarge  it.'  I  read  it  thus: 
Although,  under  i  1,  the  workman,  with  certain 
exceptions.  Is  to  be  placed  in  a  position  as  ad- 
vantageous as,  but  not  better  than,  the  rest  of 
the  world  who  use  the  master's  premises  in  his 
business,  the  workman  is  not  to  have  this  ad- 
vantage if,  knowing  of  any  defect  or  negli- 
gence, he  does  not  inform  the  employer  as  pro- 
vided in  that  section.  The  object  of  this  is  to 
give  the  employer  the  opportunity  of  remedying 
the  mischief.  In  fact  the  workman  is  not  to 
have  the  advantages  of  the  act  unless  he  per- 
forms the  condition  precedent  of  making  the 
master  aware  of  his  cause  of  complaint.  This 
leaves  the  employers'  defense  of  Volenti  non  fit 
injuria  untouched  by  the  act  if  he  can  prove  it. 
It  is  said  that  such  a  construction  would  make 
the  act  merely  a  dead  letter.  But  this  is  not 
the  case.     In  all  cases  where  the  wortcman  Is 
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Ignorant  of  the  defect  or  negligence,  and  la  In- 
jured by  a  fellow  workman'a  negligence,  'com- 
mon  employment'  la  no  longer  a  defenae  for 
the  maater  In  the  caaea  epedfled  In  I  1,  aa  It 
would  have  been  before  the  paaalng  of  the  act. 
It  la  aald  that  the  object  of  the  act  waa  to  ex- 
clude In  the  Bpeclfled  caaea  the  two  legal  Infer- 
encea  which  were  before  the  act  to  be  drawn 
againat  a  workman  from  the  mere  fact  of  hla 
employment,  viM., — ^flrat,  the  Inference  that  he 
accepted  the  rlak  of  hla  fellow  aervant'a  negli- 
gence; and  aecondly,  the  inference  that  he  ac- 
cepted the  riaka  which  were  InyoWed  In  the 
execution  of  hla  employer'a  ordera,  'if  he  In 
fact  ran  them  rather  than  refuae  to  do  ao  and 
thereby  Incur  the  rlak  of  dlamiaaal.  I  agree 
that  It  waa  the  object  of  the  act  to  exclude  the 
flrat  Inference,  and  in  the  apeclfled  caaea  to  de- 
etroy  the  defenae  of  'common  employment.' 
But  what  authority  there  la  for  the  contention 
that  it  waa  intended  to  extlngulah  the  aecond 
Inference,  I  fail  to  be  able  to  diacover." 

The  same  doctrine  la  now  eatabllahed  In  the 
etatea  where  a  aimilar  atatute  la  In  force. 

Lord  Eaher  atated  hia  viewa  aa  followa :  **It 
la  very  difficult  to  give  a  aenalble  conatructlon 
to  Buba.  8  of  I  2.  The  workman  who  dlacoTera 
the  defect  la  to  give  notice  of  it  or  he  cannot 
recover.  From  that  I  infer  that  if  he  doea  give 
notice,  and  the  defect  la  not  remedied,  he  may 
recover.  When  la  he  to  give  notice?  And  what 
if  the  defect  la  not  immediately  remedied?  la 
the  workman  at  once  to  refuae  to  incur  the  rlak 
and  quit  the  employ?  That  ia  a  dilemma  to 
which  it  never  could  have  been  intended  to  re- 
duce the  workman.  I  cannot  help  thinking  that 
It  ia  clearly  enacted  in  the  8d  aubaectlon  of  I  2, 
that.  If  the  workman  givea  notice  of  the  defect, 
and  the  employer  falla  to  remedy  it,  the  work- 
man'a  claim  for  compenaation  la  valid  unleaa  he 
la  brought  clearly  within  the  maxim  Volenti 
mm  fit  injuria.** 

In  Maaaachuaetta  it  la  fully  aettled  that  the 
maxim  conatltutea  a  valid  defenae  under  the 
employera'  liability  act  of  1887,  aa  at  common 
law.  0*Maijbt  v.  South  Bobton  Gasliort  Co.  ; 
Mellor  V.  Merchanta*  Mfg.  Co.  (1890)  160  Haas. 
862.  0  L.  R.  A.  792,  23  N.  B.  100. 

There  la,  however,  the  aame  conflict  of  opinion 
in  thia  atate  aa  In  E<ngland  with  regard  to  the 
queation  whether  the  mere  fact  of  the  continu- 
ance of  work  with  knowledge  of  an  extraordi- 
nary rlak  debara  the  aervant,  aa  a  matter  of 
law,  from  recovering  damage,  or  whether  auch 
continuance  merely  raiaea  a  queatlon  of  fact, 
which  ia  primarily  for  the  jury.  The  declaiona 
bearing  upon  thIa  queatlon  have  been  cited  un- 
der appropriate  heada  In  the  general  diacus- 
Biona  in  other  parta  of  thla  article. 

In  Alabama  it  waa  held,  aoon  after  the  paaa- 
age  of  the  act  of  1885,  that  the  defenae  of  aa- 
aumptlon  of  rIaka,  aa  baaed  upon  the  maxim, 
waa  not  available,  the  court  aaylng:  "If  it 
waa  Intended  in  Thomaa  v.  Quartermaine  (1887) 
L.  R.  18  Q.  B.  Div.  685,  56  L.  J.  Q.  B.  N.  8.  340, 
57  L.  T.  N.  8.  537,  85  Week.  Rep.  655,  51  J.  P. 
516,  to  apply  the  maxim  Volenti  non  fit  injuria 
to  the  caae  of  a  defect  of  which  the  employer 
waa  aware,  and  negligently  failed  to  remedy,  we 
are  not  willing  to  adopt  auch  conBtruction  of 
the  atatute."  Mobile  ft  B.  R.  Co.  v.  Holbom 
(1887)  84  Ala.  138,  4  So.  146. 

But  theae  declaiona  were  overruled  in  Bir- 
mingham R.  ft  Electric  Co.  v.  Allen  (1892)  99 
Ala.  359,  20  L.  R.  A.  457,  13  So.  8,  where  the 
maxim  waa  held  to  bar  recovery  on  the  ground 
that  the  aervant  had  gone  on  working  for  a 
year  after  learning  of  a  defect.  To  the  aame 
general  effect,  aee  Louiavllle  ft  N.  R.  Co.  v. 
Banka  (1804)  104  Ala.  508,  10  So.  547;  LouiB- 
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ville  ft  N.  B.  Co.  ▼.  StuttB  (1894)  lOB  Ala.  868; 
17  So.  29. 

Thla  ruling  waa  fallowed  1b  EOghlaiiA  Ave.  ft 
Belt  R.  Co.  T.  Waltera  (1890)  91  Ala.  486,  8  So. 
867,  where  It  waa  declared  that  a  proper  Impli- 
cation from  the  provialon  in  the  laat  paragraph 
of  i  2590  of  the  Code  of  1886,  pronouncing  the 
master  not  to  be  liable  if  the  servant  knew  of 
a  defect  and  failed  to  notify  the  maater  thereof 
In  a  reaaonable  time,  waa  that  eontrlbutory  neg- 
ligence could  not  be  Imputed  to  a  aervant  mer»> 
ly  becauae  he  continued  in  the  aervloe  after  dla> 
covering  a  defect,  and  that  thlB  conaequence 
could  be  predicated  only  of  caaea  In  which  there 
waa  alao  a  failure  to  give  notice  of  the  defect  In 
a  reaaonable  time. 

L  Neoeeeittf  of  provinff  ooneent  to  porilowlar 

rifip. 

In  Yarmouth  v.  France  (1887)  L.  R.  19  Q.  B. 
Div.  647,  661,  57  L.  J.  ().  B.  N.  8.  7.  36  Week. 
Rep.  281,  Llndley,  L.  J.,  aald :  **If  in  any  caae 
It  can  be  ahown  aa  a  fact  that  a  workman 
agreed  to  incur  a  particular  danger,  or  volun- 
tarily exposed  hlmaelf  to  it,  and  waa  thereby  in- 
jured, he  cannot  hold  hla  maater  liable.  But,  In 
the  caaea  mentioned  In  the  act,  a  workman  who 
never  in  fact  engaged  to  incur  a  particular  dan- 
ger, but  who  flnda  hlmaelf  expoaed  to  it  and 
complaina  of  It,  cannot,  in  my  opinion,  be  held, 
aa  a  matter  of  law,  to  have  impliedly  airieed  to 
incur  that  danger,  or  to  have  voluntarily  In- 
curred it  becauae  be  doea  not  refuae  to  face  it ; 
nor  can  it,  in  my  opinion,  be  held  that  there  Is 
no  caae  to  aubmit  to  a  jury  on  the  qnealion 
whether  he  haa  agreed  to  incur  it  or  haa  volun- 
tarily incurred  it  or  not,  aimply  becauae,  though 
he  proteated,  he  went  on  aa  before,  ^e  facts 
of  each  particular  caae  muat  be  ascertained  and 
conaidered." 

In  Smith  V.  Baker  [1891]  A  C.  826,  60  L.  J. 
Q.  B.  N.  8.  688,  65  L.  T.  N.  S.  467,  55  J.  P.  660, 
we  find  Lord  Halabury  also  reaaonlng  upon  the 
aame  linea  (p.  886  of  Law  Reporta)  : 
"For  my  own  part  I  think  that  a  per- 
son who  reiiea  on  the  maxim  muat  ahow  a 
conaent  to  the  particular  thing  done.  Of 
courae,  I  do  not  mean  to  deny  that  a  conaent  to 
the  particular  thing  may  be  inferred  from  the 
courae  of  conduct,  aa  well  aa  proved  by  expreaa 
conaent ;  but  if  I  were  to  apply  my  propoaltion 
to  the  particular  facta  of  thla  caae,  I  do  not  be- 
lieve that  the  plaintiff  ever  did  or  woulid  have 
conaented  to  the  particular  act  done  under  the 
particular  circumatancea»  He  would  have  aald, 
*I  cannot  look  out  for  myaelf  at  preaent.  Yon 
are  employing  me  In  a  form  of  employment  In 
which  I  have  not  the  ordinary  meana  of  looking 
out  for  myaelf;  I  muat  attend  to  my  drill.  If 
you  will  not  give  me  warning  when  the  atone 
la  going  to  l>e  alung,  at  all  eventa  let  me  look 
out  for  myaelf,  and  do  not  place  me  under  a 
crane  which  ia  lifting  heavy  atonea  over  my 
head  when  you  keep  my  attention  fixed  upon 
an  operation  which  preventa  my  looking  out  for 
myaelf.' "  So,  alao,  in  a  later  paaaage  of  hie 
opinion  (p.  888  of  Law  Reporta)  the  aame 
learned  judge  remarked  :  **I  am  of  opinion,  my- 
aelf, that  in  order  to  defeat  a  plaintifTB  right 
by  the  application  of  the  maxim  relied  on,  who 
would  otherwlae  be  entitled  to  recover,  the  jury 
ought  to  be  able  to  affirm  that  he  conaented  to 
the  particular  thing  being  done  which  would 
involve  the  rlak,  and  conaented  to  take  the  rlak 
upon  hlmaelf.  It  la  manifest  that  if  the  prop- 
oaiilon  I  have  juat  enunciated  be  applied  to  this 
caae,  the  maxim  could  here  have  no  application. 
So  far  from  conaenting,  the  plaintiff  did  not 
even  know  of  the  particular  operation  that  waa 
being  performed  over  hla  head  until  the  Injury 
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liappened  to  him.  and  his  conient,  therefore,  waa 
out  of  the  question.  As  I  have  Intimated  be- 
fore, I  do  not  deny  that  a  particular  consent 
ma  J  be  inferred  from  a  general  course  of  con- 
duct." 

This  principle  Is  sometimes  Important  In  de- 
termining the  construction  to  be  placed  on  a 
finding  by  a  Jury.  A  recent  Canadian  decision 
turned  on  the  effect  of  an  afflrmatlTe  answer 
by  the  Jary  to  the  question  :  "Did  the  deceased, 
knowing  the  danger,  Toluntarlly  accept  the  risk 
of  shunting?'  The  court  said:  "This  at  first 
sight  might  seem  opposed  to  the  answers  find- 
ing negligence,  because  if  It  were  to  be  Inferred 
therefrom  that  the  deceased  had  absolved  the 
defendants  from  any  duty  towards  him  of  tak- 
ing care  in  the  management  of  the  shunting  en- 
gine, then  there  was  no  breach  of  duty  on  their 
part,  no  negligence  of  which  he  or  the  plain- 
tiff could  complain.  The  defendants  do  not  as- 
sert that  the  deceased  was  guilty  of  contribu- 
tory negligence,  which  assumes  or  admits  negli* 
gence  In  the  first  instance  on  their  part.  Their 
defense  is  rested  on  the  application  of  the 
maxim  Volenti  tion  fit  injuria.  The  deceased, 
they  say,  was  assenting  to  all  risks  of  shunting 
incident  to  his  situation  in  the  car,  even  to 
those  incurred  by  their  negligent  or  improper 
management  of  it;  In  other  words,  that  they 
were  entitled  to  conduct  their  operations  with- 
out regard  to  tiie  fact  that  he  was  In  the  car. 
But  the  answer  of  the  Jury,  In  my  opinion,  does 
not  go  as  far  as  thla  It  can  only  be  under- 
stood as  afllrming  that  the  deceased  assumed  or 
accepted  the  risks  incident  to  shunting,  so  far 
as  the  operation,  when  performed  with  reason- 
able care,  would  be  intrinsically  dangerous  to  a 
person  in  his  situation,  not  that  he  assented 
to  their  managing  It  Just  as  if  he  were  not  In 
the  car.  Given  that  the  shunting  was  per- 
formed without  unnecessary  violence,  such  an 
occurrence  as  the  shifting  of  the  lumber  was 
not  Inevitable,  and  here  it  was  the  unnecessary 
force  used  which  producsed  that  result,  and 
thereby  caused  the  death  of  the  deceased.  It 
is  a  question  of  fact  In  every  case  In  which  the 
maxim  Is  invoked,  what  risks  were  accepted, 
and  it  ought  to  be  very  clearly  made  out  that 
that  of  negligence  was  one  of  them.  See  Pol- 
lock's Law  of  Torts,  8d  ed.  p.  154.  There  is  no 
evidence  here  that  It  was,  and  the  Jury  have  not 
said  so ;  the  question  and  answer  must  therefore 
be  rejected  as  irrelevant."  Hurdman  v.  Can- 
ada Atlantic  R.  Co.  (1895)  22  Ont.  App.  Rep. 
292. 

J.  CiroumMtancca  indicating  maater'M  aooeptanoe 
of  the  reapontibility. 

In  some  instances  the  evidence  may  Justify 
the  inference  that  It  Is  the  Intention  of  the  mas- 
ter to  make  himself  answerable  for  any  injury 
that  the  servant  may  receive.  Under  such  cir- 
cumstances the  legal  situation  is  simply  that 
the  master  Is  deemed  to  have  surrendered  any 
right  he  might  otherwise  have  had  to  protect 
himself  by  the  maxim. 

Thus,  nonvoluntary  action  may  he  properly 
inferred  by  a  Jury  if  It  is  proved  that  the  work- 
man was  told  by  his  superintendent  not  to  mind, 
and  that  if  any  accident  happened  the  employer 
must  make  It  good.  Such  an  additional  circum- 
stance would  go  far  to  negative  the  Inference 
that  the  complaining  workman  took  the  risk 
opon  himself.  Yarmouth  v.  France  (1887)  L. 
R.  19  Q.  B.  Div.  647,  661.  67  L.  J.  Q.  B.  N.  S. 
7,  86  Week.  Rep.  281,  per  Llndley,  L.  J. 

Such  an  acceptance  of  the  responsibility  may 
sometimes  be  implied  from  the  conduct  of  the 
master,  as  where  he  directs  the  servant  to  per- 
form labor  to  which  he  is  not  arrustomed,  aft- 
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er  the  foreman  of  the  work  has  sent  him  back 
for  the  reason  that  he  is  not  deemed  sufliclently 
strong.  Alberts  v.  Bache  (1890)  82  N.  T.  8.  R. 
1014,  10  N.  Y.  Supp.  639. 

VIII.  Negligence  of  the  gervante  of  a  person 
other  than  the  plaintiff*  employer  not  a  risk 
aaaumed. 

Since  a  servant  who  Is  working  in  a  place 
where  he  Is  exposed  to  the  risk  of  injury  from 
the  negligence  of  the  servants  of  another  person 
can  very  rarely  be  ignorant  of  the  peril  thus  in- 
curred, it  would  seem  that,  upon  a  strictly  logi- 
cal application  of  the  doctrine  discussed  in  the 
preceding  sections.  It  should  always,  in  a  case 
where  an  injury  results  from  this  cause,  be  con- 
sidered at  least  an  open  question  of  fact,  wheth- 
er, by  virtue  of  the  principle  expressed  in  the 
maxim  Volenti  non  fit  injuria  he  assumed  the 
risk  of  such  an  injury. 

This  consideration  has  been  allowed  its  full 
weight  where  the  servant  is  seeking  indemnity 
from  his  own  master. 

Thus,  it  has  been  held  that  the  servant  of  a 
railway  company  assumes,  as  one  of  the  ordi- 
nary perils  of  his  employment,  the  risk  of  In- 
Jury  through  the  negligence  of  the  servants  of 
another  company  which  is  operating  trains  up- 
on the  same  line  under  a  lease.  In  such  a  case 
the  fact  that  there  is  no  common  employment  Is 
not  material.  Clark  v.  Chicago,  B.  &  Q.  R.  Co. 
(1870)  92  III.  48  (action  against  lessor). 

But  in  cases  where  the  servant  Is  suing  one 
who  is  not  his  own  master,  the  courts  have 
viewed  the  rights  of  the  parties  from  another 
standpoint,  the  accepted  doctrine  being  practi- 
cally this,  that  the  fact  of  a  plaintiff's  being 
in  the  position  of  a  servant,  and  engaged  upon 
the  same  work  as  the  servants  of  the  defendant, 
is  not  a  sufiicient  ground  for  putting  him  upon 
a  footing  different  from  that  upon  which  any 
other  stranger  would  stand  in  an  action  against 
the  same  defendant  for  Injuries  caused  by  the 
negligence  of  his  servants ;  that  Is  to  say,  as  the 
mere  general  knowledge  that  the  servants  of  a 
person  with  whom  a  stranger  Is  brought  into 
contact  in  the  transaction  of  everyday  life  may 
act  negligently  has  never  been  considered  to  In- 
volve the  corollary  that  he  accepted  the  risks 
of  the  situation,  so  the  rule  Is  now  well  settled, 
both  in  this  country  and  in  England,  that  "un- 
less the  person  sought  to  be  rendered  liable  for 
the  negligence  of  his  servant  can  show  that  the 
person  so  seeking  to  make  him  liable  was  him- 
self in  his  service,  the  defense  of  common  em- 
ployment Is  not  open  to  him."  Johnson  v.  Lind- 
say [1891]  A.  C.  871,  65  L.  T.  N.  S.  97,  65  J.  P. 
644,ReversIng  L.  R.  23  Q.  B.  Div.  608. 

The  decision  In  Wlggett  v.  Fox  (1866)  llBxch. 
832,  26  L.  J.  Bxch.  N.  S.  188,  2  Jur.  N.  S.  956, 
was  disapproved  in  so  far  as  It  might  be  held 
to  have  countenanced  a  different  doctrine,  but 
was  explained  as  being  Intended  to  rest  upon  the 
ground  that  the  control  exercised  by  the  defend- 
ant over  the  plaintiff  was  such  as  to  make  the 
latter  his  servant.  Woodhead  v.  Gartness  Mln. 
Co.  (1877)  4  Sc.  Sess.  Cas.  (4th  Ser.)  469  (see 
infra),  in  which  it  had  been  categorically  held 
that,  in  cases  of  common  employment  under  dif- 
ferent masters,  each  master  is  exempt  from  lia- 
bility for  injuries  inflicted  upon  the  workmen 
of  other  masters  by  the  negligence  of  his  serv- 
ants, was  overruled. 

In  other  words,  the  doctrine  of  common  em- 
ployment "applies  only  where  the  action  Is 
brought  for  an  injury  to  a  servant  or  agent 
against  the  principal  by  whom  such  servant 
was  himself  employed."  Smith  v.  New  York  k 
H.  R.  Co.  (1869)  19  N.  Y.  127,  182,  per  Selden, 
J. 
13 
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To  the  same  effect,  see  Chicago,  St.  P.  &  E. 
C.  R.  Co.  T.  Chambers  (1896)  68  Fed.  Rep.  148, 
82  U.  S.  App.  258,  16  C.  C.  A.  827 ;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  ▼.  Kernochan  (1896)  65 
Ohio  St.  806,  45  N.  B.  681 ;  Poor  ▼.  Sears  (1891) 
164  Mass.  639,  28  N.  B.  1046 ;  Morgan  ▼.  Smith 
(1S03)  159  Mass.  570,  85  N.  B.  101 ;  Reagan  ▼. 
Casey  (1894)  160  Mass.  874,  86  N.  B.  58 ;  Sven- 
son  ▼.  Atlantic  Mail  S.  S.  Co.  (1874)  57  N.  T. 
108 :  Gregory  ▼.  HIII  (1869)  8  Sc.  Sess.  Cas.  (3d 
Ser.)  282;  and  the  cases  cited  in  the  note  to 
Hardy  ▼.  Shedden  <^o.  (1897 ;  C.  C.  A.  6th  C.) 

87  L.  R.  A.  88. 

Indermaur  ▼.  Dames  (1866)  L.  R.  1  C.  P.  274, 
85  L.  J.  C.  P.  N.  S.  184.  12  Jnr.  N.  S.  482,  14 
L.  T.  N.  S.  484.  14  Week.  Rep.  686.  1  Harr.  ft  R. 
243,  has  also  been  said  to  have  decided  that,  as 
between  the  owner  of  machinery  and  those  who 
are  sent  by  their  masters  to  repair  it,  there  is  no 
Implied  contract  that  the  workmen  so  sent  take 
upon  themselves  the  risk  of  injury  from  the  neg- 
ligence of  the  senrants  of  the  owner  of  the  ma- 
chinery. Blackburn,  J.,  in  Smith  t.  Steele 
(1875)  L.  R.  10  Q.  B.  125,  44  L.  J.  Q.  B.  N.  S. 
60,  32  L.  T.  N.  S.  195,  23  Week.  Rep.  388. 

The  principles  upon  which  this  rule  rests  have 
been  variously  explained,  as  the  following  pass- 
ages show : 

In  Swalniron  v.  'North-Bastem  R.  Co.  (1878) 
L.  R.  8  Bzch.  Dlv.  848,  47  L.  J.  Bzch.  N.  S.  372, 

88  L.  T.  N.  S.  201.  26  Week.  Rep.  413,  Lord 
Bramwell  said :  **We  must  consider  what  obli- 
gations a  servant  takes  upon  himself;  it  is 
sometimes  said  that  he  contracts  to  take  upon 
himself  the  risks  of  his  service ;  but  the  proposi- 
tion may  also  be  stated  as  follows,  namely,  that 
he  has  not  stipulated  for  a  right  of  action 
against  his  master  If  he  sustains  damage  from 
the  negligence  of  a  fellow  servant.  The  two 
forms  of  the  proposition  seem  to  me  substan- 
tially the  same ;  in  either  case  it  is  necessary  to 
prove  that  a  relationship  has  been  established 
between  the  person  who  complains  and  the  mas- 
ter of  the  person  who  does  the  injury.** 

This  passage  was  referred  to  with  approval 
by  Lord  Herscheli  in  Johnson  v.  Lindsay  [1891] 
A.  C.  871,  65  L.  T.  N.  S.  97.  55  J.  P.  644,  whose 
point  of  view  is  further  indicated  by  the  follow- 
ing extract  from  his  opinion:  **It  is  obvious 
that,  if  the  exemption  [i.  e,,  that  created  by  the 
doctrine  of  common  employment]  results,  as  it 
does  according  to  the  authorities  I  have  cited, 
from  the  injured  person  having  undertaken,  as 
between  himself  and  the  person  he  sues,  to  bear 
the  risks  of  his  fellow  servant's  negligence,  it 
can  never  be  applicable  when  there  Is  no  rela- 
tion between  the  parties  from  which  such  an 
undertaking  can  be  implied.  There  are  other 
considerations  which  point  In  the  same  direc- 
tion. It  must  be  remembered  that  whilst  a 
servant  contracts  with  his  master  to  bear  the 
risks  of  the  negligence  of  bis  fellow  servants, 
there  is,  as  has  more  than  once  been  laid  down, 
a  corresponding  duty  on  the  part  of  the  employ- 
er to  take  due  care  to  select  competent  servanta 
And  It  would  be  most  unreasonable  to  hold  that 
be  is  exempt  from  liability  for  his  servant's 
negligence  In  any  case  where  he  is  not  under 
this  obligation.  But  I  do  not  see  how  such  an 
obligation  can  arise  otherwise  than  from  some 
contractual  relation.  The  obligation  and  the 
exemption  appear  to  me  to  be  correlative,  and 
to  be  implied  from  the  relation  of  master  and 
servant  created  between  the  parties.** 

In  the  same  case  Lord  Watson  stated  his 
views  as  follows :  "I  am  also  unable  to  assent 
to  the  legal  doctrine  which  found  favor  with  the 
divisional  court,  and  was  pressed  upon  us  In  the 
argument  for  the  respondents.  I  do  not  agree 
with  Baron  Pollock,  that  the  rule  which  exempts 
a  master  from  liability  to  his  servant  for  in- 
47  L.  R.  A. 


juries  negligently  occasioned  by  a  fellow  serv- 
ant in  the  course  of  their  common  employment 
rests  upon  the  absence  of  an  implied  contract 
by  the  master  to  recoup  such  damage.  The  mas- 
ter's responsibility  for  his  servant's  acts  has  ita 
origin  in  the  maxim  Qui  faoit  per  aUum  faoU 
per  9e,  which  has  been  construed  as  inferring  his 
liability  for  what  is  negligently  done  by  the 
servant  acting  within  the  scope  of  his  employ- 
ment. The  immunity  extended  to  a  master  in 
the  case  of  injuries  caused  to  each  other  by  hit 
servants  whilst  they  are  working  for  him  to  a 
common  end  is  an  exception  from  the  general 
rule,  and  rests  upon  an  Implied  undertaking  by 
the  servant  to  bear  the  risks  arising  from  the 
possible  negligence  of  a  fellow  servant  who  has 
been  selected  with  due  care  by  his  master." 

The  following  passages  from  the  dissenting 
opinion  In  the  Scotch  case  of  Woodhead  v. 
Gartness  Mln.  Co.  (see  9upra  and  infra)  are 
also  worthy  of  notice,  since,  as  already  noted, 
the  judgment  of  the  majority  of  the  court  was 
overruled  by  the  House  of  Lords. 

"When  servants  work  under  the  same  master, 
they  are  working  In  one  Interest,  and  for  the 
benefit  of  the  same  man.  They  are  appointed 
and  paid  by  the  same  man,  and  the  same  man  is 
responsible  for  them.  I  take  It  that  this  ele- 
ment In  a  common  contract  of  service  lies  at 
the  root  of  the  exception  based  on  It.  The  same 
person  is  responsible  for  the  conduct  of  the 
servants  towards  third  parties,  and  he  Is  also 
responsible  to  his  own  servants  that  each  shall 
be  chosen  with  reasonable  care.  In  common 
service  each  servant  represents  the  same  mas- 
ter. But  when  two  persons  enter  Into  a  con- 
tract for  the  execution  of  work  to  be  done 
either  by  the  servants  of  both  or  by  the  servants 
of  one,  there  Is  no  such  Identity  of  relations  or 
Interest.  Bach  party  to  the  contract  Is  liable 
for  his  own  servants,  but  he  is  not  liable  for  the 
servants  of  the  other.  The  servants  of  each 
work  for  the  Interest  of  their  own  master,  and 
represent  him  only.  As  neither  selects  the  serv- 
ants of  the  other,  neither  can  have  any  responsi- 
bility as  to  their  qualifications.  And  thus  It  Is 
fixed,  first,  that  neither  Is  liable  for  the  neglect  of 
the  servant  of  the  other  party  to  the  contract, 
and,  secondly,  that  each  Is  liable  for  the  neglect 
of  his  own  servant  If  the  servant  of  the  other  is 
thereby  injured.  .  .  .  When  two  persons 
enter  into  a  mutual  independent  engagement 
that  a  certain  operation  shall  be  performed 
either  by  both  jointly,  or  by  one  on  the  premises 
of  the  other,  and  that  for  a  valuable  considera- 
tion, neither  can  complain  against  the  other  of 
the  accidental  consequences  of  the  act,  for  thej 
have  both  agreed  that  It  shall  be  done.  But 
each  Is  k>onnd  to  the  other  that  his  part  of  the 
contract  shall  be  carefully  and  skilfully  per- 
formed, and  Is,  of  course.  liable  for  negligent 
and  unskilful  performance ;  and  this  liability  Is 
incurred  to  everyone  who  Is  lawfully  engaged 
in  the  execution  of  the  contract  for  the  behoof 
of  the  other  party  to  It.  The  negligence  of  one 
of  the  parties  to  the  contract  In  its  execution  Is 
not  an  Incident  of  the  contract,  but  a  breach  of 
It.     The  law  on  this  head  Is  clearly  settled." 

"The  ground  of  exemption  of  the  master  In  all 
these  cases  [i.  e.,  where  the  servant  Is  suing  his 
own  master]  Is  the  privity  of  the  contract  be- 
tween him  and  the  person  Injured,  from  which 
the  law  presumes  an  agreement  between  them, 
for  a  compensation  equal  to  the  risk  or  peril  of 
the  service.  If,  therefore,  the  plaintiff  In  this 
case  was  not.  In  any  legal  sense,  the  servant  or 
employee  of  the  defendants,  but  was  the  serv- 
ant or  employee  of  another,  and  there  was  no 
privity  between  him  and  the  defendants,  the 
decisions  referred  to  do  not  apply,  and  the  de- 
fendants must  be  liable,  upon  the  general  rule. 
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to  tlM  plaintiff,  the  tame  m  to  any  other  itran- 
ler.  The  defendante  can  claim  no  benefit  or  ex- 
emption from  a  contract  made  between  the  plaln- 
tlC  and  another  party,  whaterer  rlaks  he  may 
have  assumed,  as  between  himself  and  his  em- 
ployer." Young  ▼.  New  York  C.  B.  Co.  (1859) 
80  Barb.  229.  235. 

*The  general  rale  is  responsibility  by  the  mas- 
ter for  the  negligence  of  his  servant  In  the  per- 
formance of  his  work  from  which  injury  results 
to  another.  This  liability  does  not  arise  from 
contract,  bot  springs  from  a  breach  of  that  duty 
which  each  member  of  the  community  owes  to 
each  other  member.  It  may,  it  is  true,  be  llm> 
ited  by  contract ;  and  where  one  enters  into  the 
aerrice  of  another  the  contract  of  serrioe  is  held 
to  imply  a  release  under  certain  circumstances 
of  responsibility  by  the  master  for  the  negli- 
gence of  fellow  serrants.  But  what  room  is 
there  for  the  application  of  this  rule  as  between 
parties  who  do  not  stand  in  any  contractual  re- 
lation? Or  why  should  a  fanciful  and  imagin- 
ary contract  be  made  and  supplied  by  the  courts 
to  relioTe  from  liability  ?  That  an  occupation  is 
dangerous  does  not  make  it  unlawful ;  nor  is 
negligence  lawful  because  occurring  in  a  dan- 
gerous enterprise.  If  my  business  calls  me  to 
cross  a  dangerously  crowded  street,  the  circum- 
stances under  which  I  am  placed  demand  a 
greater  care  and  the  exercise  of  greater  watch- 
fulness to  avoid  danger,  failing  In  which  I  may 
be  denied  an  action  against  another  who  has 
also  been  guilty  of  the  same  negligence.  But 
suppose  I  do  exercise  all  the  prudence  which  my 
situation  requires.  Shall  I  then,  who  am  inno- 
eent,  be  ridden  down  by  one  who  is  negligent, 
and  when  appealing  to  the  law  for  redress  be 
answered  that  I  took  the  chances  of  injury? 
And  if  I  may  recover  against  the  person  by 
whom  the  injury  is  Inflicted,  why  may  I  not 
hold  to  a  like  responsibility  him  whose  servant 
Inflicted  It?  It  devolves  upon  those  who  ad- 
vance this  view  to  show  some  rule  of  law  which 
relieves  the  master  of  the  negligent  servant,  and 
If  any  such  rule  exists  It  has  not  been  pointed 
out  in  a  single  case  to  which  we  have  been  re- 
ferred. We  understand  the  law  to  be  that  one 
who  engages  in  a  dangerous  enterprise  assumes 
the  risk  of  such  Injuries  as  he  may  receive  pro- 
vided they  are  not  caused  by  the  negligent,  and 
therefore  unlawful,  act  of  another.  But  dan- 
gerous occupations  demand  a  correlatively  great- 
er  care  on  the  part  of  all  persons  engaged  in 
them,  and  one  guilty  of  a  want  of  that  care 
which  the  law  imposes  on  him,  and  resulting  in 
Injury  to  an  innocent  person,  cannot  escape  the 
obligation  of  making  reparation  to  the  innocent 
by  showing  that  the  service  in  which  he  was  en- 
gaged was  In  itself  of  a  dangerous  character,  for 
son  constat  that  the  injury  would  have  resulted 
in  the  dangerous  service  if  the  defendant  him- 
self had  used  that  care  which  the  very  danger 
required  him  to  observe.  But  it  is  said,  by  en- 
gagiag  in  a  common  work  the  servants  of  the 
employer  and  those  of  an  Independent  contract- 
or, or  the  servants  of  two  Independent  con- 
tractors, become  fellow  servants.  This  Is  a 
pare,  simple,  and  arbitrary  assertion ;  a  fanciful 
doctrine,  invented  to  subserve  some  supposed 
public  policy  or  to  limit  the  operation  of  a  well- 
recognized  rule  which  Judges  have  thought  In 
particular  cases  it  would  result  In  some  hard- 
ship to  enforce.  Suppose  the  plaintiff,  Conroy, 
had  gone  to  the  defendant  company  and  said  to 
it :  'Your  engineer  Is  a  careless  and  negligent 
man  :  I  am  unwilling  to  serve  with  him,  and  I 
ask  you  to  discharge  him  ?  '  Would  not  the  reply 
have  been  *We  have  nothing  to  do  with  you  ; 
we  did  not  engage  you  ;  we  cannot  discharge 
you :  you  are  not  liable  under  any  contract  to 
ns ;  we  are  not  responsible  for  you  nor  to  you  ? ' 
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The  plaintiff  would  have  then  gone  to  McDonald, 
who  had  employed  him,  and  made  the  same  com- 
plaint. McDonald  would  have  replied,  and  prop- 
erly :  'I  liave  nothing  to  do  with  the  engineer ; 
I  did  not  select  him ;  I  cannot  discharge  him ; 
I  do  not  control  him ;  I  am  not  responsible  for 
him.'  The  relationship  seems  to  begin  Just 
where  the  master  invokes  it  for  his  protection, 
and  ends  Just  where  the  servant  invokes  It  for 
hla  It  has  no  foundation  in  Justice,  reason,  or 
the  analogies  of  the  law;  It  screens  the  guilty 
and  denies  to  the  innocent  reparation  for  unlaw- 
ful injury."  Louisville,  N.  O.  &  T.  R.  Co.  v. 
Conroy  (1886)  68  Miss.  562,  57S,  56  Am.  Rep. 
835. 

In  Zelgler  ▼.  Danbury  k  N.  R.  Co.  (1885)  52 
Conn.  648,  where  it  was  contended  that  the  serv- 
ants of  two  railway  companies  used  the  same 
line,  the  court  said :  *'No  consideration  of  pul>- 
lic  policy  will  sustain  this  defense,  l>ecause  the 
public  are  not  at  all  Interested  in  the  question 
as  they  are  in  questions  concerning  Inn-keepers 
and  common  carriers.  They  are  only  interested 
to  have  the  law  Justly  and  fairly  administered. 
No  considerations  of  Justice  will  sustain  it,  be- 
cause the  plaintiff  had  no  relation  whatever  to 
the  negligent  conductor.  It  was  not  his  duty 
to  observe  bis  conduct,  he  had  no  opportunity  to 
do  so,  and  no  opportunity  to  guard  against  the 
consequences  of  his  negligence." 

In  Illinois  the  reason  assigned  for  <9enying 
that  the  doctrine  applicable  to  cases  in  which 
one  servant  is  injured  by  the  negligence  of  a 
coservant  has  any  pertinence  where  the  action 
Is  against  a  person  other  than  the  common  em- 
ployer of  the  two  servants,  is  that,  if  the  injury 
was  caused  by  the  coservant,  that  is  simply 
equivalent  to  saying  that  he  was  not  Injured 
by  the  negligence  of  the  defendant.  Chicago  A 
B.  I.  R.  Co.  V.  O'Connor  (1887)  119  111.  586, 
9  N.  B.  263. 

To  the  same  effect,  see  Pennsylvania  Co.  ▼. 
Backes  (1890)  133  111.  255,  24  N.  B.  568  (serv- 
ant of  mill  company  loading  freight  on  cars  of 
railroad  company),  denying  the  significance,  in 
this  connection,  of  the  fact  that  one  of  the  risks 
of  his  employment  was  exposure  to  such  Injury. 

A  situation  which,  as  regards  parties,  Is  ex- 
actly the  reverse  of  that  presented  by  the  above 
cases  arises  when  the  action  Is  brought  against 
a  stranger  and  the  defense  is  that  the  injury 
was  partly  caused  by  the  negligence  of  the  plaln- 
tilTs  own  fellow  servanta  Cases  of  this  type 
are  usually  discussed  with  reference  to  the  doc- 
trine of  Imputed  negligence,  the  accepted  theory 
of  late  years  being  that  the  defense  in  question 
is  not  n  bar  to  the  action,  for  the  reason  that 
the  negligent  servant  is  not  the  agent  of  the  in- 
jured servant  in  such  a  sense  that  the  latter  can 
be  made  responsible  for  the  defaults  of  the 
former.  Adams  v.  Glasgow  R.  Co.  (1875)  3 
Sc.  Sess.  Cas.  (8d  Ser.)  216;  Chicago,  St.  P.  A 
K.  C.  R.  Co.  v.  Chambers  (1895)  32  U.  S.  App. 
253,  68  Fed.  Rep.  148,  15  C.  C.  A.  327; 
Abbitt  V.  Lake  Erie  A  W.  R.  Co.  (1895;  Ind.) 
40  N.  E.  40;  Poor  v.  Sears  (1891)  154  Mass. 
539.  28  N.  B.  1046 ;  and  the  cases  cited  In  the 
note  to  Hardy  v.  Shedden  Co.  (1897;  C.  C.  A. 
6th  C.)  37  L.  R.  A.  33. 

But  a  similar  result  has  also  been  arrived  at 
by  reasoning  which  is  quite  simiiar  to  that  em- 
ployed in  the  cases  referred  to  in  this  section 
of  the  present  note. 

Thus,  in  Perry  v.  Lansing  (1879)  17  Hun,  34, 
where  the  pilot  of  a  steamer  who  was  injured  by 
its  coming  into  collision  with  another  steamer, 
owing  to  the  negligence  of  both  crews,  was  al- 
lowed to  recover  against  the  proprietor  of  the 
second  steamer,  we  find  the  court  saying :  **The 
rule  applicable,  as  between  servant  and  master, 
is  well  known.     The  servant  cannot  recover  of 
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the  matter  for  Injariee  oecailoned  by  a  coeenr- 
ant  In  the  same  general  employment.  That  risk 
he  aBsumes  when  he  enter*  Into  the  employment. 
But  has  this  principle  any  application  to  an  ac- 
tion for  injuries  against  a  third  person  not  the 
master?  Though  the  servant  may  not  main- 
tain an  action  against  his  master  for  an  Injury 
arising  from  the  negligence  of  a  fellow  servant, 
does  it  follow  that  he  may  not  have  an  action 
against  a  third  person  for  an  injury  occasioned 
by  such  third  person's  negligence,  because  some 
coservant  has  been  guilty  of  negligence  con- 
tributing to  the  Injury?  No  such  rule  can  be 
found  so  far  as  I  have  been  able  to  discover. 
Between  the  master  and  servant  there  is  an  im- 
plied contract  that  the  servant  shall  assume  the 
risks  of  the  employment.  For  this  reason  the 
liability  does  not  exist.  But  there  Is  no  such 
relation  between  the  servant  and  a  stranger. 
As  between  them,  the  servant  has  not  waived 
his  remedy  If  a  coservant  has  been  guilty  of  con- 
tributory negligence.  The  proximate  cause  of 
the  Injury  is  the  act  of  the  stranger.  Why 
should  he  be  shielded  from  damages  because 
some  person,  no  way  related  to  him,  has  failed 
to  exercise  the  requisite  care  to  prevent  plain- 
tirs  Injury?" 

The  English  employers*  liability  »ct  of  1880, 
being  Intended  merely  to  remove  a  defense  which 
is  based  on  the  assumption  that  the  relation  of 
master  and  servant  exists  between  the  plaintiff 
and  defendant,  has  no  application  to  a  case 
where  that  relation  does  not  exist,  as  between 
the  employer  of  a  contractor  and  the  contract- 
or's servants.  Kobertson  v.  Busaell  (1885)  12 
Ct.  of  Sess.  Cas.  (4th  Ser.)  684. 

The  principles  established  by  the  foregoing 
cases  may  fairly  be  described  as  an  arbitrary 
limitation  upon  a  rule  which  Is  itself  based  on 
nothing  more  substantial  than  a  purely  fic- 
titious implication.  Considering  the  intolerable 
amount  of  Injustice  produced  by  the  defense  of 
common  employment,  It  is  far  from  being  a  sub- 
ject of  regret  that  the  courts  should  have  re- 
stricted that  defense  to  cases  where  the  negli- 
gent and  the  Injured  servants  are  hired  by  the 
same  master.  But  It  Is  Impossible  to  deny  that 
the  situation  would  logically  be  far  more  satis- 
factory If  the  exception  thus  Ingrafted  on  the 
main  doctrine  had  been  referred  Immediately  to 
what  is,  in  the  last  resort,  the  only  solid  founda- 
tion which  can  be  suggested  for  the  doctrine 
Itself,  vig.,  public  policy.  Chicago  M.  &  St.  P. 
R.  Co.  V.  Ross  (1884)  112  U.  S.  377,  28  L.  ed. 
787,  5  Sup.  Ct.  Rep.  184.  Bven  supposing, — 
and  that  is  by  no  means  a  necessary  concession, 
— that  the  theory  of  an  implied  agreement  Is 
Inapplicable,  simply  and  solely  because  the  ac- 
tion is  one  between  a  plaintiff  and  a  defendant 
between  whom  there  is  no  privity  of  contract, 
Uiere  are  no  apparent  reasons,  apart  from  such 
as  may  be  deduced  from  public  policy,  why  the 
principle  expressed  in  the  maxim  Volenti  non 
fit  injuria  should  not  be  allowed,  under  appro- 
priate circumstances,  to  constitute  a  valid  de- 
fense. It  is  a  manifest  Inconsistency  to  allow 
that  principle  to  operate  as  a  bar  in  such  cases 
as  Woodley  v.  Metropolitan  Dlst  R.  Co.  (see  VII. 
b,  Bupra)  and  to  deny  it  that  effect,  where  the 
risk  is  as  obvious  as  It  was  In  Johnson  v.  Lind- 
say (see  supra  in  this  section)  and  similar  cases. 

The  present  writer  has  offered  some  remarks 
upon  the  inherent  weakness  of  the  position  taken 
up  by  the  courts  on  this  subject  In  the  note  to 
Hardy  v.  Shedden  Co.  (1897;  C.  C.  A.  6th  C.) 
87  L.  R.  A.  33,  87,  and  also  In  an  article  on  the 
application  of  the  maxim  Volenti  non  fit  injuria 
published  in  the  American  Law  Review.  From 
the  latter  the  following  passage  is  extracted 
(Vol.  32,  pp.  64-^6)  :  "This  uncertainty [i.  e., 
whether  It  Is  referable  to  contract  or  to  the 
47  L.  R.  A. 


mazim]  concerning  the  foundation  of  the  doc- 
trine of  the  acceptance  of  risks  Is  usually  of 
slight  Importance ;  for  in  most  Instances  the  usa 
of  the  maxim  must  necessarily  lead  to  the  same 
conclusions  as  those  which  would  be  reached 
through  the  conception  of  an  implied  contract. 
But  to  this  rule  there  Is  one  notable  exception 
which  has  not  received  so  much  attention  as  It 
deservea  As  a  result  of  following  out  the  doe- 
trine  that  an  assumption  of  risks  Is  a  matter 
of  contract,  a  principle  which  could  never  have 
found  acceptance, — at  least  In  the  shape  we  now 
find  it, — if  the  courts  had  referred  their  deci- 
sions to  the  maxim  alone,  is  now  firmly  imbedded 
In  the  law  of  master  and  servant.  The  rule  la 
well  settled,  both  In  England  and  In  the  United 
States,  that  the  defense  of  common  employment 
Is  not  open  to  the  employer  of  a  servant  who  by 
his  negligence  has  injured  another  person  oc- 
cupying the  position  of  a  servant  and  ec^aged 
upon  an  enterprise  inuring  to  the  benefit  of  such 
employer,  but  working,  at  the  time  of  the  acci- 
dent, under  the  control  of  another  master.  The 
narrow  ground  taken  is  that,  to  let  in  this  de- 
fense, there  must  be,  not  only  a  common  employ 
ment,  but  a  common  master,  and  the  language 
of  the  Judges  shows  quite  clearly  that  It  has  re- 
sulted from  dealing  with  the  assumption  of 
risks,  solely  from  the  standpoint  of  an  implied 
contract,  and  Ignoring  the  possible  applicability 
of  the  maxim  which  is  obviously  suggested  by 
most  cases  of  this  type,  inasmuch  as  the  serv- 
ant, whenever  he  Is  exposed  to  danger  from  this 
source,  can  scarcely  ever  be  unaware  of  the  fact. 
Uere  there  is  no  difficulty  In  conceding  that  no 
Implied  undertaking  to  learn  the  risks  aris- 
ing from  the  negligence  of  the  servants  of  the 
person  can  be  imputed  to  an  employee  whose 
only  contractual  relations  are  with  another  pc-r 
son.  But  unless  the  pertinence  of  the  maxlna 
In  such  cases  Is  to  be  wholly  denied,— 4nd  there 
is  no  apparent  reason  why  It  should  be, — the 
consideration  relied  upon  Is  not  necessarily  con- 
clusive. As  long  as  cases  like  Woodley  v.  Metro- 
polltan  Dlst.  R.  Co.  (1877)  L.  R.  2  Bxch.  DIt. 
384,  46  L.  J.  Exch.  N.  S.  521  (see  VII.  b,  «tipra), 
where  the  wider  rule  embodied  In  the  maxim 
was  permitted  to  defeat  the  action  of  a  con- 
tractor's servant  who  claimed  damages  from  the 
contractor's  principal,  the  reason  assigned  be- 
ing that  the  plaintiff  continued  to  work  with 
a  full  knowledge  of  the  dangers  to  which  he 
was  exposed,  are  not  explicitly  disapproved,  the 
law  stands  In  this  curious  position — that,  where 
a  servant  is  injured  by  the  negligence  of  one 
who,  though  a  stranger,  stands  In  such  a  rela- 
tion to  the  servant's  master  that  his  negligence 
will  not  improbably  augment  the  risks  of  the 
employment,  the  defendant  Is  at  least  entitled 
to  go  to  the  Jury  on  the  Issue  whether  the  plain- 
tifTs  action  Is  barred  for  the  reason  that  he 
fully  appreciated  the  perils  to  which  the  posal- 
blllty  of  such  negligence  exposed  him ;  while,  on 
the  other  hand.  It  Is  a  rigid  rule  that  the  moat 
complete  appreciation  of  the  danger  to  which 
be  is  exposed  by  the  negligence  of  the  employeee 
of  that  strainer  will  not  debar  him  from  recov- 
ering damages  for  Injuries  caused  by  the  neg- 
ligence of  one  of  them.'* 

How  little  there  really  Is  to  choose,  upon 
purely  logical  grounds,  between  the  accepted 
and  rejected  doctrines  Is  shown  In  a  very  strik- 
ing manner  from  the  following  extracts  from  the 
opinions  of  eminent  English  and  Scotch  judges. 

In  Johnson  v.  Lindsay  (1889)  L.  R.  23  t\  B. 
DIV.  508,  518,  58  L.  J.  Q.  B.  N.  8.  581,  38  Week. 
Rep.  119,  Fry,  L.  J.,  whose  views  differed  from 
those  of  the  other  members  of  the  court  of  ap- 
peal, but  were  those  which  prevailed  In  the 
House  of  Lords  (see  above),  propounded  the 
question,  *'What  Is  the  duty  of  a  master  who 
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does  not  penonally  ezeente  the  work  towards  a 
workman  not  In  his  employ,  bot  who,  as  the 
■errant  of  another  master,  is  to  take  part  in  the 
common  enterpriser* — and  proceeded  thus:  **I 
know  of  no  authority  which  answers  that  Ques- 
tion. But  I  find  that  In  Wilson  t.  Merry  (1868) 
L.  R.  1  H.  L.  Sc.  App.  Cas.  826,  882,  Lord  Calms 
has  indicated  a  difference  between  the  duty  of 
a  master  to  the  general  public  and  to  a  servant, 
in  the  case  of  the  workman  there  is  the  element 
of  tree  will ;  in  the  public  there  is  not.  Lord 
Cairns  says:  'At  all  events  a  serrant  may 
choose  for  himself  between  serring  a  master  who 
does,  and  one  who  does  not,  attend  in  person 
to  bis  business.'  So,  a  man  may  choose  be- 
tween taking  part  In  an  enterprise  In  which 
there  Is  the  co-operation  of  masters  who  employ 
servants,  and  not  taking  part  in  such  enterprise. 
if  he  do  voluntarily  take  part  in  such  an  en- 
terprise he  cannot  complain  of  the  master  who 
does  all  he  can,  who  chooses  competent  servants, 
and  supplies  them  with  fitting  materials  and 
appllancea  This  view  would  have  presented 
itself  to  me  If  there  had  been  no  decisions  before 
me  but  Wilson  v.  Merry.  But  it  is,  so  far  as  I 
know,  to  be  found  in  no  other  authority,  and  it 
Is  obvious  that  to  adopt  it  would  have  far-reach- 
ing consequences,  and  would,  I  think,  overrule 
some  old  cases,  such  as  Bland  v.  Boss  (I860)  14 
Moore,  P.  C.  C.  210.  I  do  not,  therefore,  feel  at 
liberty  to  adopt  it." 

In  Gregory  v.  Hill  (1869)  8  Se.  Bess.  Cas. 
i3d  Ser.)  282,  It  was  argued  that  the  defense 
based  on  common  employment  should,  on  prin- 
ciple, be  applied  to  circumstances  where  though 
the  parties  are  not  fellow  servants,  their  work 
is  such  that  risk  from  Injury  to  one  from  the 
nesllgence  of  the  other  is  a  natural  and  neces- 
sary consequence  of  the  employment.  This  con- 
tention did  not  prevail,  as  the  court  felt  Itself 
bound  by  the  authorities,  and  therefore  not  in  a 
position  to  settle  the  question  on  purely  scien- 
tific grounds.  But  the  following  extract  from 
the  opinion  of  Lord  Moncrieff  indicates  clearly 
the  trend  of  Judicial  thought  In  Scotland  at 
tbat  time. 

"In  this  case,  the  plea  of  the  defender  entirely 
repudiates  the  idea  of  contract  between  master 
and  servant,  as  the  ground  of  Immunity.  He 
says  tbat  the  rule  does  not  rest  on  an  implied 
contract  on  the  part  of  the  servant,  but  on  a 
wider  principle,  which  renders  the  master  in  a 
much  larger  class  of  cases  only  lliible  for  his 
own  acts,  and  the  selection  of  proper  persons  to 
do  the  work.  Whatever  I  may  think  of  the 
ground  on  which  the  rule  has  been  rested,  or 
however  willing  I  might  be  to  see  the  exemption 
of  the  master  placed  on  a  more  general  footing, 
I  can  And  no  authority  which  has  laid  down  any 
such  rule  for  our  guidance.  It  might  have  been 
sounder  to  measure  the  liability  of  the  master 
by  the  proper  legal  Incidents  of  his  own  position 
rather  than  by  an  artificial  and  rather  fanciful 
implication  of  a  tacit  contract,  which  hardly 
affords  a  solid  foundation  for  the  result  deduced 
from  It.  That  a  workman  undertakes  the  risks 
of  the 'employment  Is  only  true  In  the  sense  In 
which  It  Is  true  that  everyone  who  contracts 
takes  the  ordinary  risks  incident  to  the  fulfil- 
ment of  his  contract.  He  does  not  thereby  en- 
gage to  liberate  others  from  their  legal  liability 
to  him.  He  does  not  engage  to  free  the  master 
from  the  consequences  of  his  own  neglect,  nor  Is 
It  easy  to  see  why  he  should  be  supposed  to  In- 
tend to  liberate  him  from  the  consequences  of 
acts  which  the  law  assumes  to  be  his.  It  is 
true  also  of  the  master  in  his  contract  with  his 
workmen ;  and  he  who  employs  twenty  workmen 
may  be  Justly  said  to  know  and  take  the  risk  of 
his  liability  for  the  negligence  of  ^ch  of  them. 
Tliat  is  truly  an  ordinary  risk  of  the  employment 
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of  laborera  But  under  color  of  the  phrase  an 
''ordinary  risk"  there  has  been  spelt  out  of  the 
contract  of  service  a  special  contract  of  libera- 
tion or  Indemnity  under  which  the  workman  Is 
held  not  so  much  to  undertake  a  risk  as  to  free 
from  responsibility  those  whom  otherwise  the 
law  would  have  made  liable  to  him.  But  the 
more  artificial  the  rule,  the  more  necessary  It  Is 
that  we  should  strictly  adhere  to  It ;  and  if  we 
were  once  to  decide  that  this  Implied  contract 
was  not  the  foundation  of  the  rule,  I  do  not  see 
that  we  could  stop  short  of  what  would  be  a 
more  scientific  rule,  liberating  the  master  In  all 
cases  In  which  he  had  been  guilty  of  no  personal 
neglect.*'  Gregory  v.  Hill  (1869)  8  Sc.  Sees. 
Cas.  (3d  Ser.)  282. 

Bight  years  later  came  Woodhead  v.  Qartness 
Min.  Co.  (1877)  4  Sc.  Sees.  Cas.  (4th  Ser.)  469. 
overruled  by  Jolmson  v.  Lindsay  (1891)  A.  C. 
371,  65  L.  T.  N.  S.  97,  55  J.  P.  644  (see  Bupra), 
and  in  the  interval  the  Judges  had  gathered  suf- 
ficient courage  to  disregard  the  authorities  and 
treat  the  question  upon  what  they  deemed  a 
scientific  basis.  The  considerations  which  led 
the  court  to  the  conclusion  that.  In  cases  where 
the  servants  of  different  masters  are  co-operating 
in  the  execution  of  the  same  work,  each  master 
is  exempt  from  responsibility  for  injuries  in* 
fllcted  upon  the  servants  of  other  masters  by 
the  negligence  of  his  servants,  will  be  apparent 
from  the  following  extracts  from  the  opinions : 

'*As  a  result  of  the  whole  of  the  authorities,** 
said  Lord  Ingles,  **it  appears  to  me  that  one  of 
the  conditions  subject  to  which  every  man  must 
become  a  member  of  one  of  these  great  organisa- 
tions (for  mining  or  manufacturing  purposes) 
is  that  he  shall  take  on  himself  all  the  perils 
naturally  Incident  to  the  work  he  undertakes 
without  looking  to  anyone  else  to  guarantee  him 
against  or  indemnify  him  for  Injury  sustained 
from  the  occurrence  of  such  peril.  This  does 
not  Interfere  with  the  principle  of  personal  lia- 
bility for  the  consequences  of  personal  wrong 
or  negligence,  but  It  excludes  all  notions  of 
what,  for  the  sake  of  distinction,  I  shall  call 
secondary  responsibility.'* 

"If  two  miners  are  employed  and  paid  by  the 
same  master,  and,  while  they  are  hewing  at  one 
working  face,  the  one  by  negligence  Injures  the 
other,  the  master  is  not  answerable  because  It 
is  said  they  are  engaged  in  a  common  employ- 
ment— that  is  to  say,  they  are  engaged  In  the 
same  work  as  servants  of  the  same  master.  But 
If  the  legal  principle  were  applicable  to  this 
case  only  It  would  cease  to  be  a  principle  and 
degenerate  into  a  mere  artificial  and  arbitrary 
rule.  It  is  not  because  the  wrongdoer  is  In  a 
tedmlcal  sense  the  servant  of  the  same  master 
that  the  master  is  not  answerable.  It  is  of  no 
moment  to  the  injured  workman  whether  his  in- 
Jury  be  caused  by  a  servant  of  the  same  master 
or  by  one  who  has  undertaken  some  function 
in  the  mine  upon  what  is  called  an  independent 
contract.  The  injury  in  either  case  is  the  same. 
The  personal  liability  of  the  wrongdoer  is  the 
same.  But  the  mine  owner  is  freed  from  re- 
sponsibility, not  because  the  Injured  and  In- 
Jurer  are  both  his  own  hired  and  paid  servants, 
but  because  he  Is  not  personally  In  fault  and  has 
not  warranted  the  Injured  workman  against  the 
perils  of  the  work.     .     .     . 

**The  whole  persons  engaged  in  a  mine  form 
one  organisation  of  labor  for  one  common  end 
(however  different  their  functions  may  be),  and 
are  all  subject  to  one  general  control,  exercised 
by  the  mine  owner  or  those  to  whom  his  au- 
thority is  delegated.  ...  To  such  a  com^ 
munity  as  this,  and  to  Its  Individual  members, 
the  mine  owner  is  under  certain  well-defined  ob- 
ligations, but  to  hold  that  his  obligations  and 
liabilities  to  the  individual  workmen  depend  on 
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whether  they  are  technically  hie  aeryanta  em- 
ployed by  a  contractor  for  piece  work  in  some 
limited  portion  of  the  mine,  while  it  would  be 
Inconsistent  with  legal  principle,  would  also,  I 
Ahlnk,  Introduce  great  confusion  where  it  Is  de- 
sirable that  everything  ahould  be  as  clear  as 
fiOMlble," 

*'If  a  committee  of  the  BriUsh  Association,'* 
•JAid  Lord  Moncrleff,  ''choose  to  go  down  a  mine, 
Xhey  must  take  the  safeguards  of  the  mine  as 
4hey  find  them.  It  would  be  an  entirely  dlflFer- 
ent  thing  if  the  owner  had  engaged,  for  ordinary 
professional  remuneration,  the  services  of  a 
medical  man  to  visit  the  pit  periodically.  The 
distinction  manifestly  lies  in  the  element  of  con- 
tract and  valuable  consideration.  I  do  not 
say,  and  the  reverse  has  been  held,  that  the 
moral  obligation  implied  in  invitation  or  en- 
couragement may  not  amount  in  special  cases 
to  legal  obligation.  But  that  requires  some 
element  equivalent  to  a  direct  undertaking.  It 
Is  apparent  that  the  principle  of  presumed  ac- 
ceptance of  the  risk  which  obtains  in  the  case 
of  fellow  servants  has  a  much  wider  application. 
But  it  has  no  place  in  cases  of  onerous  con- 
tract." 

This  decision  was  followed  in  Wlngate  v. 
Monkland  I.  Co.  (1884)  12  Sc.  Bess.  Cas.  (4th 
8er.)  91  (where  an  apprentice  of  a  firm  of  min- 
ing engineers  was  injured  by  an  explosion  due 
to  the  negligence  of  a  servant  of  the  mine- 
owner),  and  in  Maguire  v.  Russell  (1885)  12 
8c.  Sess.  Cas.  (4th  Ser.)  1071,  overruled  by  the 
House  of  Lords  (where  a  workman  in  the  em- 
ploy of  one  who  had  contracted  to  do  the  plumb- 
ing work  of  a  building  was  held  to  be  engaged 
in  the  same  work,  and  therefore  to  be  the  fel- 
low servant  of  a  workman  hired  by  a  firm  to  lay 
the  cement  flooring  in  the  same  building) . 

In  the  former  of  these  two  cases  the  court 
took  the  broad  ground  that  the  rule  as  to  an 
implied  assumption  of  a  risk  is  not  restricted 
in  its  application  to  the  case  of  fellow  servants, 
but  is  a  bar  to  recovery  in  the  case  of  a  member 
of  a  master's  family,  or  of  a  friend  who  may 
be  driving  with  him,  or  of  any  person  who  placet 
himself  by  contract  or  otherwise  voluntarily  in 
such  a  relation  to  the  master  that  he  must  be 
held  to  have  taken  upon  himself  the  risks  inci- 
dental to  the  position. 

The  supreme  court  of  Pennsylvania  has  held 
that  the  question  whether  the  negligence  of  the 
mate  of  a  ship  which  is  being  unloaded  by  a 
stevedore  is  one  of  the  risks  assumed  by  a  labor- 
er working  under  a  stevedore  is  a  question  for 
the  Jury,  the  answer  to  which  depends  upon 
what  shall  be  ascertained  to  t>e  their  relations 
to  each  other,  the  extent  to  which  they  are 
brought  into  contact,  and  to  which  they  are  en- 
gaged in  a  common  employment,  and  the  connec- 
tion of  the  duties  of  each  with  the  duties  of  the 
other.  Mullan  v.  Philadelphia  &  S.  Mail  S.  S. 
Co.  (1875)  78  Pa.  25,  21  Am.  Rep.  2. 

In  Michigan  C.  R.  Co.  v.  Leakey  (1862)  10 
.lA.ca.  103,  the  court  was  equally  divided  on  the 
question  whether  the  servant  of  a  contractor 
assumed  the  risk  of  the  negligence  of  the  serv- 
ants of  the  contractor's  employer.  That  there 
is  no  such  general  rule  a»  to  isolated  acts  of 
negligence  may  now  be  taken  as  settled,  though 
the  principle  may  undoubtedly  be  applied  to 
cases  where  the  contractor's  servant  has  gone 
on  working  with  a  knowledge  of  some  special 
danger  to  which  he  is  continuously  exposed  from 
the  want  of  proper  precaution  on  the  part  of  the 
contractor's  employer.  In  the  Michigan  case 
the  agents  of  the  company  knew  of  the  condi- 
tions which  threatened  to  cause  injury,  and  the 
contractor's  servant  did  not. 

So,  it  has  been  held  in  Arkansas  that  a  person 
engaged  in  the  service  of  a  railroad  company 
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as  car  inspector,  with  a  fall  knowledge  of  the 
dangers  incident  to  the  service,  who  is  injured 
while  in  discharge  of  his  duties  by  an  engine  of 
another  company  running  over  the  same  tracks 
at  the  station  for  making  up  Its  trains,  by  lease 
from  his  employer,  through  the  negligence  of  the 
engineer  of  the  lessee  company  in  running  the 
engine,  cannot  recover  damages  from  the  com- 
pany employing  him.  Bauer  v.  St.  Louis,  I.  M. 
te  e».  B.  Co.  (lb»5)  46  Ark.  388. 

IX.  Relation  of  the  mamitn  to  the  defenee  of  con- 
tributory negligence. 

The  older  authorities  construe  the  maxim  as 
covering  the  defense  of  contributory  negligence 
as  well  as  assumption  of  risks.  GrilBths  v.  Gid- 
low  (1858)  8  Hurlst.  &  N.  648,  27  L.  J.  Exch. 
N.  8.  404 ;  Senior  v.  Ward  (1859)  EI.  *  El.  386. 
28  L.  J.  Q.  B.  N.  S.  139,  6  Jur.  N.  8.  172,  7 
Week.  Rep.  261;  Caswell  v.  Worth  (1856)  6  El. 
A  BI.  849,  25  L.  J.  Q.  B.  N.  8.  121,  2  Jur.  N.  8. 
116;  Byam  v.  Bullard  (1852)  1  Curt.  C.  C.  100, 
Fed.  Caa  No.  2,262.  See  also  Broom's  Legal 
Maxims,  *268. 

The  same  view  seems  to  have  been  adopted 
by  Lord  Watson  in  the  passage  quoted  in  III. 
tuura. 

Compare  also  the  language  of  Channell,  B.,  in 
Brltton  V.  Great  Western  Cotton  Co.  (1872)  L. 
R.  7  Exch.  130,  27  L.  T.  N.  8.  126,  20  Week. 
Rep.  625,  41  L.  J.  Exch.  N.  S.  99  (as  reported 
in  the  latter  only),  and  the  statement  that  it 
is  a  fundamental  principle  in  this  branch  of 
Jurisprudence,  that  one  who  voluntarily  Incurs 
a  known  and  immediate  danger  is  guilty  of  con- 
tributory negligence.  Indianapolis  &  St.  L.  R. 
Co.  V.  Watson  (1887)  114  Ind.  20,  15  N.  E.  824. 

One  of  the  most  eminent  of  modem  English 
Judges,  however,  has  recently  enunciated  a  dif- 
ferent theory.  In  Thomas  v.  Quartermalne 
(1887)  L.  R.  18  Q.  B.  Div.  685,  697.  56  L.  J. 
Q.  B.  N.  8.  340,  57  L.  T.  N.  8.  537,  85  Week.  Rep. 
555,  51  J.  r.  516,  Bowen,  L.  J.,  after  referring 
to  the  principle  expressed  by  the  maxim  as  l)e- 
ing  **outside  the  principle  of  contributory  negli- 
gence altogether,"  explained  his  position  as  fol- 
lows: "Contributory  negligence  arises  when 
there  has  been  a  breach  of  duty  on  the  defend- 
ant's part,  not  where  ea  hypothesi  there  has  been 
none.  It  rests  upon  the  view  that  though  the 
defendant  has  in  fact  been  negligent,  yet  the 
plaintiff  has  by  his  own  carelessness  severed  the 
causal  connection  between  the  defendant's  neg- 
ligence and  the  accident  which  has  occurred ; 
and  that  the  defendant's  negligence  accordingly 
is  not  the  true  proximate  cause  of  the  injury. 
It  is  for  this  reason  that,  under  the  old  form  of 
pleading,  the  defense  of  contributory  negligence 
was  raised  in  actions  based  on  negligence  under 
the  pleading  of  'not  guilty.'  It  was  said,  and 
said  rightly,  in  Weblln  v.  Ballard  (1886)  L.  R. 
17  Q.  B.  Div.  122,  66  L.  J.  Q.  B.  N.  8.  895,  54 
L.  T.  N.  8.  532,  84  Week.  Rep.  455,  50  J.  P.  597, 
that  In  an  inquiry  whether  the  plaintiff  has 
been  guilty  of  contributory  negligence  the  plain- 
tiffs knowledge  of  the  danger  is  not  conclusive. 
Obviously  such  knowledge  may  have  even  led  him 
to  exercise  extraordinary  care.  But  the  doctrine 
of  Volenti  non  fit  injuria  stands  outside  the  de- 
fense of  contributory  negligence,  and  is  in  no 
way  limited  by  it.  In  individual  Instances  the 
two  ideas  sometimes  seem  to  cover  the  same 
ground,  but  carelessness  is  not.  the  same  thing 
as  Intelligent  choice,  and  the  Latin  maxim  often 
applies  when  there  has  been  no  carelessness  at 
all.  A  confusion  of  ideas  has  frequently  been 
created  in  accident  cases  by  an  assumption  that 
negligence  to  the  many  who  are  ignorant  may 
be  properly  treated  as  negligence  as  regards  the 
one  individual  who  knows  and  runs  the  risk, 
and  by  dealing  with  the  case  as  if  It  turned  oalj 
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«B  a  fotMequent  laTMitlgatloii  Into  contributory 
JMsIlgence.** 

The  present  wrltor  Tenturet  to  tblnk  that,  in 
thla  argnment,  the  learned  Judge  has  shown  less 
than  his  usual  acumen  and  clearness  of  legal  in- 
sight.  In  the  case  he  was  discussing  the  finding 
which  negatived  contributory  negligence  had  ref- 
erence merely  to  the  conduct  of  theplalntifCat  th^ 
time  the  accident  occurred.  But  manifestly  this 
Is  not  the  only  description  of  contributory  negli- 
gence which  constitutes  a  possible  factor  in  the 
determination  of  the  right  of  parties  to  such 
actions.  Want  of  care  may  be  shown,  not  only 
by  a  failure  to  observe  the  precautions  appro- 
priate to  be  taken  at  the  moment  when  the  In- 
jury was  received,  but  by  the  fact  that  the 
plaintiff  remained  in  a  situation  in  which  there 
was  a  probability  of  his  being,  sooner  or  later. 
Injured,  owing  to  the  existence  of  a  certain 
known  peril,  although  he  might  be  in  the  exer- 
cise of  due  care  at  the  moment  when  an  immedi- 
ate necessity  for  avoiding  that  peril  arose.  If 
the  probability  of  being  thus  injured  was  so 
great  that  a  prudent  man  would  have  declined 
to  expose  himself  to  the  danger,  the  supposed 
case  is  evidently  one  in  which  the  injured  person 
would  be  guilty  of  contributory  negligence  and 
chargeable  with  the  legal  consequences  of  that 
kind  of  culpability.  Here  we  have  voluntary 
and  deliberate  action, — **lntelllgence  choice,"  in 
fact,  to  use  the  very  words  of  Lord  Justice 
Bowen, — and  no  sound  reason  can  be  suggested 
why  the  maxim  should  not  be  held  applicable 
onder  such  circumstances.  With  all  deference, 
therefore,  it  is  submitted  that  this  distinguished 
Jnrlst  has  fallen  into  an  error,  and  that  his  er- 
ror Is  accounted  for  by  his  having  failed  to  take 
Into  account  one  of  the  possible  aspects  under 
which  the  evidence  before  him  might  have  been 
▼iewed. 

Other  eminent  authorities  seem  to  have  made 
a  similar  mistake. 

** Independently  of  any  relation  of  master  and 
servant,  there  may  be  a  voluntary  assumption  of 
the  risk  of  a  known  danger,  which  will  debar 
one  from  recovering  compensation  in  case  of  in- 
Jury  to  person  or  property  therefrom,  even 
though  he  was  in  the  exercise  of  due  care.  In 
other  words,  it  may  be  consistent  with  due  care 
to  incur  a  known  danger  voluntarily  and  de- 
liberately ;  and  this  may  be  so  when  the  danger 
arises  from  the  known  or  apprehended  neglect 
or  carelessness  of  others."  Miner  v.  Connecti- 
cut River  B.  Co.  (1891)  153  Mass.  898,  26  N.  B. 
994.  There  the  action  was  to  recover  damages 
for  the  death  of  a  horse  which  was  frightened 
by  a  moving  locomotive  while  standing  in  a 
railway  yard,  and  backed  Itself  and  a  wagon 
over  the  edge  of  an  unprotected  embankment. 
The  court  held  that  where  there  is  evidence  that 
a  plaintiff's  employee  knew  and  appreciated  the 
danger  which  caused  the  injury  complained  of 
It  is  error  to  refuse  a  ruling  that,  if  the  Jury 
should  find.  Independently  of  any  question  of 
contributory  negligence,  that  the  plaintiff's  em- 
ployee with  full  knowledge  voluntarily  assumed 
the  risk,  or  intentionally  took  it  upon  himself, 
the  verdict  should  be  for  the  defendant.  "The 
principle,*'  said  the  court,  **that  one  may  be  de- 
barred from  a  recovery  when  he  voluntarily  as- 
sumes the  risk  is  not  identical  with  the  prin- 
ciple on  which  the  doctrine  of  contributory  neg- 
ligence rests,  and  in  proper  cases  this  ought  to 
be  explained  to  the  Jury.  One  may,  with  his 
eyes  open,  undertake  to  do  a  thing  which  he 
knows  is  attended  with  more  or  less  peril ;  and 
he  may,  both  in  entering  upon  the  undertaking 
and  In  carrying  it  out,  use  all  the  care  he  is 
capable  of.  But  whether  or  not  he  thereby  as- 
■ames  the  risk  may  depend  on  other  circum- 
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In  his  work  on  Negligence  (I  182)  Wharton 
lays  It  down  that  '^negligence  .  .  .  neces- 
sarily excludes  a  condition  of  mind  which  is 
capable  either  of  designing  an  injury  to  another 
or  of  agreeing  that  an  injury  should  be  received 
from  another." 

As  to  the  former  of  the  alternatives  here  pre- 
sented, it  is  submitted  that  the  learned  author 
misconceives  the  situation.  The  true  theory, 
we  take  It,  is  that,  in  cases  where  design  can  be 
proved  the  question  whether  the  actor  was  im- 
prudent or  not  Is  wholly  Immaterial  and  does 
not  appear  as  an  element  In  the  problem.  A 
similar  remark  applies  to  the  latter  alternative. 
A  plaintiff  naturally  chooses  what  he  considers 
to  be  the  surest  ground  upon  which  to  found  his 
action,  and  if  he  can  establish  a  specific  agree- 
ment by  the  defendant,  it  will  clearly  be  a 
gratuitous  piece  of  folly  to  desert  this  vantage 
ground  and  allow  the  controversy  to  be  fought 
out  with  reference  to  the  vague  standards  which 
are  alone  available  for  determining  whether  an 
act  is  negligent  or  not. 

The  present  writer  is  still  of  opinion  that  the 
connection  between  the  maxim  and  the  defense 
of  contributory  negligence  and  assumption  of 
risks  is  that  which  was  thus  suggested  by  him 
in  the  article  already  referred  to  more  than  once 
(see  p.  58)  :  "This  theory  [i.  e.,  that  which 
separates  the  defense  given  by  the  maxim  from 
that  of  contributory  negligence]  clearly  finds  no 
warrant  in  the  words  of  the  maxim  themselves, 
for  the  idea  underlying  them  is  simply  that  of 
voluntary  action  which  incapacitates  the  actor 
from  maintaining  a  suit  for  damages  In  a  court 
of  law  against  some  person  who  would  otherwise 
l>e  amenable  to  such  suit.  No  other  quality  Is 
predicated  of  the  disabling  action  than  that  It 
should  have  followed  an  unconstrained  exercise 
of  the  actor's  will.  Nor  can  such  a  theory  be 
made  to  harmonise  with  any  Juristic  concept  of 
negligence ;  for  a  want  of  care,  although  It  may, 
merely  as  a  matter  of  abstract  metaphysics,  be 
pi:edioated  of  an  action  Induced  by  coercion,  can- 
not, without  doing  violence  to  one  of  the  funda- 
mental doctrines  of  all  systems  of  law,  be  recog* 
nlzed  as  a  factor  in  the  practical  determination 
of  legal  rights,  unless  the  negligent  person  was 
a  free  agent." 

Thus,  it  Is  held  that  negligence  cannot  be 
predicated  of  the  act  of  a  sailor  in  ol)eying  with- 
out remonstrance  the  order  of  his  superior  to 
operate  a  dangerous  uncovered  winch,  where 
disobedience  of  the  orders  would,  under  the 
ship's  rulfs,  subject  him  to  punishment,  and 
would  also,  under  the  law  of  the  forum,  subject 
him  to  imprisonment  and  forfeiture  of  wagea 
Eldrldge  v.  Atlas  S.  S.  Co.  (1892)  1S4  N.  Y. 
187,  82  N.  B.  66.  In  the  opinion  of  the  major- 
ity it  was  said:  **The  defendant  Insists  that 
the  command  to  operate  this  dangerous  winch 
was  not  lawful,  and  therefore  the  plaintiff 
might  rightfully  have  refused  obedience.  If  It 
be  conceded  that  the  command  was  unlawful,  it 
does  not  necessarily  follow  that  plaintiff's  ot>e- 
dlence  was  negligence.  For,  whether  the  com- 
mand was  lawful  or  unlawful,  the  evidence  Is 
to  the  effect  that  his  disobedience  would  have 
resulted  In  his  punishment.  The  boatswain,  un- 
der whose  orders  plaintiff  was  operating  the 
winch,  testified  that  the  plaintiff  'was  bound  to 
obey  the  order  that  I  gave  him ;  if  he  did  not 
obey  the  order  he  would  have  been  put  in  irons 
and  fined.'  Grant  that  the  plaintiff  had  been  so 
learned  in  the  law  as  to  know  that  the  courts 
would  ultimately  decide  the  command  was  un- 
lawful, and  disobedience  to  It  lawful,  he  could 
know  no  way  of  escape  from  the  ship's  punish- 
ment of  his  disobedience,  for  there  was  none. 
The  Jury  found  In  effect  that  he  was  coerced. 
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throach  fear  of  pnnldiment.  Into  obedience. 
If  the  command  wa«  onlawful,  the  defendant's 
case  is  not  improyed  bj  the  fact  that  the  pun- 
ishment It  would  visit  upon  disobedience  was 
also  unlawful.  In  anj  event  the  plaintiff  was 
In  a  dilemma.  He  had  to  choose  between  pres- 
ent punishment  with  a  possible  hope  of  remote 
Justlflcation,  and  customary  obedience  to  or- 
ders with  the  hope  that  by  care  he  would  escape 
Injury.  Grant  that  he  made  a  mistake  in  Judg- 
ment under  these  difficult  conditions,  the  law 
does  not  adjudge  it  to  be  negligence,  and  the 
Jury  upon  consideration  have  refused  to  do  so. 
We  cannot  hold  that  their  refusal  was  error." 
The  dissent  was  on  the  ground  that  it  was  not 
necessary  to  consider  whether  the  servant  was 
or  was  not  negligent  In  obeying  the  specific  or- 
der which  led  to  his  being  injured,  as  an  assump- 
tion of  the  risks  Incident  to  the  use  of  his  mas- 
ter's appliances  in  the  condition  in  which  they 
were  might  be  implied  from  his  acceptance  of 
the  service. 

Compare  with  this  case  the  rulings  in  which 
the  injured  person's  will  is  destroyed  by  actual 
terror  (Wells  k  F.  Co.  v.  Qortorski  (1893)  50 
III.  App.  445)  ;  or  a  servant  with  much  ezpeH- 
ence  undertakes  a  dangerous  duty,  after  persist- 
ent urging  on  the  part  of  a  superior  servant 
coming  within  the  description  of  vice  principal 
(Shadd  V.  Georgia,  C.  &  N.  R.  Co.  (1895)  116  N. 
C.  968,  21  8.  E.  554)  ;  or  a  servant  is  absolved 
from  contributory  negligence  on  the  ground 
that  his  capacity  for  intelligent  choice  was  de- 
stroyed by  confusing  orders  (Williams  v.  Church- 
ill (1884)  137  Mass.  248,  50  Am.  Rep.  804, 
where  the  court,  while  accepting  the  principle, 
held  that  the  evidence  did  not  Justify  Its  ap- 
plication). See  also,  generally,  the  cases  cited 
in  VI.  Bupra. 

"It  has  been  thought  by  some  that  the  maxim 
properly  covers  those  cases  alone  in  which  de- 
liberation precedes  action,  while  contributory 
negligence  implies  that  the  plaintiff  has  acted 
without  deliberation.  [This  theory  seems  to  be 
the  basis  of  the  following  ruling:  A  plaintiff 
who  not  only  carelessly  seeks  and  remains  in 
a  place  of  danger,  but  remains  there  in  diso- 
bedience to  directions  given  him  and  despite  of 
warnings  which  he  received,  consents  to  any 
injury  he  may  receive.  Such  a  case  goes  beyond 
the  operation  of  the  rule  on  the  subject  of  con- 
tributory negligence,  and  comes  within  the  scope 
of  the  maxim.  Aufdenberg  v.  St.  Louis,  I.  M. 
k  8.  R.  Co.  (1896)  132  Mo.  565,  34  S.  W.  485  (a 
case  of  a  passenger  riding  on  top  of  a  box  car)  ]'. 
A  very  little  consideration,  however,  will  show 
that  the  defenses  cannot  be  differentiated  upon 
this  footing.  A  man  may  bestow  the  most 
anxious  thought  upon  the  solution  of  the  ques- 
tion whether  he  will  encounter  a  certain  risk, 
and  yet  if  his  ultimate  action  In  electing  to  ex- 
pose himself  to  that  risk  would  be  pronounced 
imprudent  by  the  average  sense  of  the  commun- 
ity, the  law  certainly  charges  him  with  the  guilt 
of  negligence.  The  present  writer  ventures  to 
think  that  the  rationale  of  these  two  defenses, 
so  far  as  the  maxim  is  concerned,  is  simply 
this — that,  where  the  maxim  is  relied  on,  the 
plaintifTs  mental  condition  prior  to  the  adop- 
tion of  the  course  of  conduct  which  proved  hurt- 
ful to  him  is  the  particular  matter  upon  which 
his  right  of  recovery  is  made  to  depend,  while 
the  plea  of  contributory  negligence  brings  Into 
the  foreground  the  more  special  consideration 
that  the  course  of  conduct  so  adopted,  or  some 
particular  act  done  after  the  plaintiff  had  com- 
mitted himself  to  that  course  of  conduct,  was 
of  such  a  character  as  to  show  that  he  was 
wanting  In  due  care,  and  that  this  carelessness 
was  the  true  proximate  cause  of  the  accident. 
In  other  words,  the  maxim  stops  with  the  pre- 
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llmlnary  question  whether  the  plalntlfTs  will 
was  exercised  freely  and  without  constraint, 
while  the  defense  of  contributory  negligence 
concerns  Itself  rather  with  the  subequent  ques- 
tion, whether  the  behavior  of  the  plaintiff,  in 
the  situation  in  which  he  placed  himself  by  the 
exercise  of  his  will,  was  or  was  not  that  of  a 
prudent  man.  As,  however,  the  law  takes  no  ac- 
count of  a  mental  attitude,  except  in  so  far  as 
it  may  express  Itself  in  overt  acts,  it  is  evident 
that,  although  the  freedom  of  the  will  Is  the 
point  emphasised  by  the  maxim,  the  inquiry, 
whether  it  is  applicable  in  the  premises,  really 
projects  the  view  forward  to  the  same  circum- 
stances as  those  which  suggest  the  farther  in- 
quiry whether  the  plaintiff  was  negligent.  Add 
to  this  the  fact  already  alluded  to,  that.  In  the 
practical  administration  of  Justice,  negligence 
can  only  l>e  predicated  of  a  voluntary  agent,  aud 
it  will  be  apparent  that,  for  the  purpose  of 
gauging  the  servant's  rights,  the  defense  that 
his  action  was  voluntary  and  the  defense  that 
it  was  negligent  should  rather  be  regarded  as 
the  expression  of  two  conceptions  which  are 
both  comprehended  under  the  maxim,  than  re- 
ferred to  two  distinct  ideas,  one  of  which  does, 
and  the  other  of  which  does  not,  lie  within  its 
scope.  A  circumstance  which  goes  very  strong- 
ly to  support  this  view  of  its  effect  is  that  any 
state  of  facts  which  suggests  its  availability  as 
a  defense  will  usually  be  such  that  the  pleader 
may  rely  either  upon  a  general  acceptance  of 
the  risks  of  the  situation,  or  upon  the  theory 
that  the  conduct  of  the  plaintiff,  in  continuing 
to  expose  himself  to  those  risks,  or  In  doing  that 
particular  thing  from  which  his  inj.ury  re- 
sulted, was  guilty  of  contributory  negligence." 
82  Am.  L.  Rev.  pp.  58-60. 

Z.  Bearing  of  the  tervanfe  knowledge  upon  the 
qneatUm  whether  he  woe  negligent. 

The  legal  significance  of  evidence  that  a  serv- 
ant went  on  working  with  a  knowledge  of  the 
abnormally  dangerous  conditions  which  caused 
his  injury  is  necessarily  not  the  same  where  the 
defense  is  a  voluntary  assumption  of  the  risk 
as  where  the  defense  is  contributory  negligence. 
In  the  one  case  the  essential  factor  In  the  prob- 
lem is  the  mental  condition  of  the  plaintiff 
himself  at  the  time  of  his  making  a  choice  be- 
tween the  alternatives  of  remaining  in  and  quit- 
ting the  service.  In  the  other  case  the  question 
to  be  determined  Is  whether  a  prudent  man 
would,  under  the  circumstances,  have  gone  on 
working  or  done  the  particular  thing  which 
eventuated  In  disaster.  According  to  the  the- 
ory universally  accepted,  the  latter  issue  is  one 
which  is  exclusively  for  the  Jury  in  every  in- 
stance in  which  the  evidence  Is  susceptible  of 
two  constructions.  It  is  for  this  reason  rather 
than  the  metaphysical  one  assigned  by  Bowen, 
L.  J.,  in  the  passage  quoted  from  his  opinion 
In  the  preceding  section,  that  knowledge  Is  not 
conclusive  evidence  of  negligence  on  the  serv- 
ant's part.  The  proper  tribunal  to  decide 
whether  a  plaintiff's  conduct,  in  this  or  in  any 
other  Instance,  attained  or  fell  short  of  the 
standard  supplied  by  what  it  may  be  supposed 
that  the  typically  careful  man  would  have  done 
under  the  circumstances,  Is  obviously  one  com- 
posed of  a  reasonably  large  body  of  representa- 
tive members  of  the  community. 

The  situation  is  explained  by  Lord  Bsher  in 
the  following  passage,  which,  it  will  be  noticed, 
brings  out  with  great  precision  the  distinction, 
which  seems  to  nave  escaped  the  other  mem- 
bers of  the  court,  between  negligence  in  contino- 
ing  to  work  and  negligence  in  foiling  to  asee^ 
tain  the  nature  of  the  particular  peril  to  be  en- 
countered, or  in  doing  the  particular  act  which 
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eauMd  the  Injury  :  **I  cannot  aee,  therefore,  that 
the  knowledge  of  the  plaintiff  absolves  the  de- 
fendant from  any  duty.  It  Is  put  in  argument 
that  the  duty  of  the  master  is  either  to  take 
reasonable  care  that  there  shall  be  no  defect  or 
to  tell  the  servant  that  he  does  not  mean  to  do 
so.  To  me  it  seems  an  unnatural  doctrine  that 
merely  telling  the  servant  of  the  defect  should 
absolve  the  master  from  liability,  and  unless 
there  !s  some  authority  that  binds  me  to  accept 
it  I  cannot  do  so.  Is  it  true  to  say  that  the 
mere  knowledge  of  the  servant  that  the  master 
Is  not  going  to  take  care  that  there  Is  no  defect 
or  danger  makes  the  continuance  of  the  servant 
at  the  work  evidence  of  negligence  on  his  part? 
Are  there  not  Innumerable  instances  which  nega- 
tive this,  as«  for  instance,  if  the  servant,  in 
spite  of  the  danger,  does  any  act  tending  to  save 
life  or  to  the  protection  of  his  master's  prop- 
erty? I  protest  against  its  being  said  that  a 
Jury  are  bound  to  find  that  there  is  negligence 
in  such  case  on  the  part  of  the  man  who  runs  a 
risk.  The  knowledge  of  the  plaintiff  of  the 
want  of  care  of  the  defendant  la  not  conclusive 
against  the  former,  though  it  Is  a  material  fact 
for  the  consideration  of  the  Jury  in  determining 
whether  under  all  the  circumstances  the  plain- 
tiff was  guilty  of  contributory  negligence.  The 
case  of  Clarke  v.  Holmes  (1862)  7  Hurlst.  &  N. 
087,  has  been  often  observed  upon,  but  It  has 
never  been  overruled,  and  it  seems  to  me  to  be 
this  case.  It  is  binding  on  us,  and,  moreover. 
It  is,  in  my  ot>inion,  rightly  decided,  and  In  each 
of  the  Judgments  I  find  it  laid  down  that  knowl- 
edge Is  only  a  fact  in  the  case  to  be  taken  Into 
consideration  by  the  Jury  with  all  the  other 
facts  and  circumstances  in  determining  the 
question  whether  the  plaintiff  has  himself 
helped  to  bring  about  the  accident  in  respect  of 
which  he  seeks  to  charge  the  defendant." 
Thomas  v.  Quartermalne  (1887)  L.  R.  18  Q.  B. 
Div.  686,  689,  56  L.  J.  Q.  B.  N.  S.  840.  57  L.  T. 
N.  S.  587,  85  Week.  Rep.  565,  51  J.  P.  516. 

That  contributory  negligence  Is  not  necessar- 
ily to  be  inferred  from  the  fact  that  the  servant 
roluntarily  took  some  risk,  see  also  Lawless  ▼. 


Connecticut  River  R.  Co.  (1883)  186  Mass.  1 
(brakeman  coupled  car  to  locomotive,  knowing 
that  drawbar  was  too  low)  ;  Mahoney  v.  Dore 
(1802)  155  Mass.  513,  80  N.  B.  366. 

The  practical  result  of  this  difference  in  the 
points  of  view  which  must  be  taken  according 
as  one  or  the  other  defense  is  relied  upon  has 
been  that,  owing  to  the  mere  accident  that  de- 
fendants have  often  preferred  to  protect  them- 
selves by  the  plea  of  contributory  negligence, 
many  cases  are  to  be  found  In  the  books  in 
which  plaintiffs  have  been  allowed  to  recover 
upon  evidence  which,  if  it  had  been  Interpreted 
with  reference  to  the  doctrine  of  assumption  of 
risks,  would  have  been  deemed  to  show  conclu- 
sively that  he  could  not  maintain  his  action. 
A  single  Illustration  of  this  anomalous  clash- 
ing of  principles  will  suffice  for  present  pur- 
poses. No  American  court  has  more  rigidly 
upheld — at  least  until  quite  recent  times — ^the 
rule  that  a  servant  who  continues  work  with  a 
full  appreciation  of  the  risk  is.  as  matter  of 
law,  debarred  from  recovering.  Yet  in  Snow  ▼. 
Housatonic  R.  Co.  (1864)  8  Allen,  441,  85  Am. 
Dec.  720,  where  the  evidence  showed  such  ap- 
preciation, the  court  refused'  to  say,  as  matter 
of  law,  that  the  plaintiff  was  negligent,  the 
reason  assigned  being  that  the  continuance  of 
his  work  did  not  '^necessarily  and  inevitably  ex- 
pose him  to  danger.'*  This  consideration  would 
plainly  be  Immaterial  In  a  case  where  the  de- 
fense Is  that  the  servant  elected  to  take  the  risk. 

To  discuss  in  detail  all  the  questions  sug- 
gested by  these  distinctions  between  the  two  de- 
fenses would  carry  us  beyond  the  scope  of  the 
present  note.  It  Is  enough  to  point  out  that, 
whether  the  defense  of  contributory  negligence 
is  referred  directly  to  the  maxim,  or  is  treated 
according  to  the  more  usual  theory,  as  an  ap- 
plication of  the  doctrine  of  proximate  cause,  its 
evidential  basis  must  be  Uie  same.  For  specific 
rulings  as  to  the  effect  of  a  servant's  knowledge 
of  a  risk  the  various  treatises  on  the  law  of 
Negligence  and  of  Master  and  Servant  must  be 
consulted.  C.  B.  L. 
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Olivia  COLE,  Reapt., 

V. 

UNION    CENTRAL    LIFE    INSURANCE 
COMPANY  of  Cincinnati'Ohio,  Appt. 


( Wash. 


1.  A  provision  of  an  Insarance  policy 
to  tbe  effect  tl&at  ''none  of  Its  ternui 
can  be  niodllled,  nor  any  forfeiture  under 
It  waived,  save  by  an  agreement  in  writing 
signed  by  the  president  or  secretary  of  the 
company."  never  became  binding  or  effective 
on  the  assured,  who  made  his  contract  with 
the  general  agent  and  manager  of  the  Insur- 
ance company  within  the  state  before  the  pol- 
icy was  written,  when  he  did  not  assent  to 
this  provision,  had  no  knowledge  of  it,  and 


was  not  informed  that  the  policy  to  be  issued 
would  contain  any  such  provision. 

2.  A  receipt  for  part  payment  of  tl&e 
prenilnm    on    an     Insnrance     policy, 

which  is  wholly  in  writing,  must  control  the 
printed  terms  of  an  application  which  conflict 
with  it,  when  the  delivery  of  the  application 
and  the  giving  of  the  receipt  are  to  be  re- 
garded as  contemporaneous  acts. 

3.  An  affreenient  between  tbe  general 
airent  of  a  forelgm  Inanrance  contpa- 
ny  and  a  person  who  takes  a  policy,  by 
which  the  latter  Is  given  credit  for  a  part  of 
the  first  premium  In  Ignorance  of  any  stipula- 
tion contained  In  the  policy  thereafter  issued, 
which  denied  the  right  of  the  agent  to  make 
such  contract,  estops  the  Insurance  company 
to  deny  the  acts  of  the  agent,  or  to  assert  the 
invalidity  of  the  agreement. 

(January  2,  1900.) 


NoTB. — As  to  waiver  of  condition  that  the 
first  premium  must  be  paid  before  policy  will 
take  effect,  see  also  Stewart  v.  Union  Mut.  L. 
Ins.  Co.  (N.  Y.)  42  L.  R.  A.  147. 

For  power  of  insurance  agent  to  bind  compa- 
ny, see  Davidson  v.  Old  People's  Mut.  Ben.  Soc. 
(Minn.)  1  L.  R.  A.  482,  and  note;  German  Ins. 
47  L.  R.  A. 


Co.  T.  Gray  (Kan.)  8  L.  R.  A.  70,  and  note; 
Hoose  V.  Prescott  Ins.  Co.  (Mich.)  11  L.  R.  A. 
840,  and  note;  Goode  v.  Georgia  Home  Ins.  Co. 
(Ta.)  80  L.  R.  A  842 ;  and  John  R.  Davis  Lum- 
ber Co.  ▼.  Hartford  F.  Ins.  Co.  (Wis.)  87  L.  K. 
A.  181. 


f5ee  also  47  L.  R.  A.  641. 
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Jav., 


APPEAL  hj  defendant  from  a  judgment 
of  the  Superior  Ck>urt  for  King  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  alleged  to  be  due  on  a 
life-insurance  poliej.    Affirmed, 

The  facta  are  stated  in  the  opinion. 

Meaara.  John  E.  Hnmphilea,  Williaat 
£.  Hampbrey,  and  Hanrison  Boatwlok, 
for  appellant: 

Parol  evidence  will  not  be  received  to  vary 
the  terms  of  a  written  contract,  in  the  al^ 
sence  of  fraud  or  mistake  or  ambiguity. 

Haakina  v.  Dem,  19  Utah,  89,  56  Pac.  963; 
Comtneroial  Union  Aaaur,  Co.  v.  Norwood; 
67  Kan.  610,  47  Pac.  529;  Union  Nat,  Bank 
V.  Oerman  Ina,  Co,  34  U.  S.  App.  397,  71 
Fed.  Rep.  473,  18  C.  C.  A.  203;  Oumey 
V.  Morriaon,  12  Wash.  456,  41  Pac.  192;  Ta- 
ooma  Mill  Co,  v.  Shertoood,  11  Wash.  492, 
39  Pac.  977;  Oliok  v.  Weathertoaw,  14  Wash. 
660,  45  Pac.  156;  Warren  v.  Phaaniw  Ina.  Co. 
47  N.  Y.  8.  R.  421,  19  N.  Y.  Supp.  990;  Mar- 
vin  V.  Univeraal  L.  Ina.  Co,  85  N.  Y.  278,  39 
Am.  Rep.  667;  Walah  v.  Hartford  F.  Ina.  Co. 
73  N.  Y.  6. 

The  admissions  of  an  agent,  made  subse- 
quent to  the  time  of  entering  into  the  con- 
tract, with  reference  to  the  subject-matter 
of  the  contract,  are  inadmissible  in  evidence. 

Wicktorwitg  v.  Farmera*  Ina.  Co,  31  Or. 
669,  61  Pac  75;  Eaat  Tenneaaee  Teleph.  Co, 
V.  8imm,  99  Ky.  404,  36  S.  W.  171;  Louia- 
vUle  d  N.  R,  Co.  V.  Ellia,  97  Ky.  330,  30  B. 
W.  979;  Haven  v.  Broton,  7  Me.  421,  22  Am. 
Dec.  208;  Commeroial  F.  Ina.  Co,  v.  Morria, 
106  Ala.  498,  18  So.  34. 

If  it  was  a  part  of  the  application  and 
contract  for  insurance  that  any  policy  which 
might  be  issued  under  the  application 
should  not  be  valid  until  the  first  premium 
was  paid  to  the  company  or  its  authorized 
agent,  and  the  receipt  countersigned  by  the 
agent  and  delivered  during  the  lifetime  of 
the  deceased,  and  no  receipt  for  the  premium 
was  countersigned  by  the  company  or  its  au- 
thorized agent,  and  delivered  during  the  life- 
time of  the  deceased,  then  plaintiff  cannot 
recover. 

Home  Ina.  Co.  v.  Favorite,  46  111.  263; 
Marvin  v.  Univeraal  L,  Ina,  Co,  86  N.  Y.  278, 
39  Am.  Rep.  657 ;  Walah  v.  Hartford  F,  Ina, 
Co,  73  N.  Y.  6 ;  Cleaver  v.  Trader^  Ina.  Co. 
71  Mich.  414,  39  N.  W.  571;  Hill  v.  London 
Aaaur.  Corp.  26  Abb.  N.  C.  203,  12  N.  Y. 
Supp.  86;  Kohen  v.  Mutual  Reaerve  Fund 
Life  Aaao.  28  Fed.  Rep.  705 ;  Fowler  v.  Pre- 
ferred Aooi,  Ina,  Co,  100  Ga.  330,  28  S.  E. 
398;  Brown  v.  Maaaachuaetta  Mut,  L.  Ina. 
Co.  59  N.  H.  298,  47  Am.  Rep.  205. 

All  oral  negotiations  were  merged  in  the 
written  contract,  no  fraud  or  mistake  being 
alleged  or  attempted  to  be  proved. 

Haakina  v.  Dem,  19  Utah,  89,  56  Pac.  953; 
Ming  v.  Pratt,  22  Mont  262,  66  Pac.  279; 
Te  Poel  V.  Shutt,  67  Neb.  592,  78  N.  W.  288 ; 
Kleia  v.  Niagara  F.  Ina.  Co.  117  Mich.  469, 
76  N.  W.  155;  Union  Mut,  L.  Ina.  Co.  v. 
Motory,  96  U.  S.  544,  24  L.  ed.  674. 

The  agent,  Edward  Newbegin,  and  special 
agent  R.  Cooper  Willis,  had  no  power  or  au- 
thority to  enter  into  any  other  or  different 
contract  than  set  forth  in  the  application, 
47  L.  R.  A. 


and  they  had  no  right  to  give  any  eredit  or 
make  any  other  terms  than  the  terms  con- 
tained in  the  written  application. 

Broton  v.  Mciaaachuaetta  Mut,  L,  Ina.  Co, 
69  N.  H.  298,  47  Am.  Rep.  205;  Cleaver  v. 
Tradera*  Ina,  Co,  71  Mich.  414,  39  N.  W.571; 
Walah  V.  Hartford  F.  Ina.  Co,  73  N.  Y.  6; 
Marvin  v.  Univeraal  L,  Ina.  Co,  85  N.  Y.  278, 
39  Am.  Rep.  667;  Van  Loan  v.  Farmera^ 
Mut,  F.  Ina,  Aaao,  90  N.  Y.  286;  Delrrove  v. 
Metropolitan  Ina,  Co,  61  N.  Y.  601,  19  Am. 
Rep.  305;  Huhhard  v.  Hartford  F,  Ina,  Co. 
33  Iowa,  325,  11  Am.  Rep.  126. 

In  an  action  on  an  insurance  policy,  a 
pleading  whicn  sets  up  that  the  party  failed 
to  perform  the  conditions  in  the  policy  be- 
cause of  ignorance  of  such  conditions,  but 
which  fails  to  allege  fraud,  misrepresenta- 
tion, or  concealment,  is  insufficient  as  a  de- 
fense. 

Morriaon  v.  Inauranoe  Co,  of  N,  A.  69 
Tex.  363,  6  S.  W.  605;  Weinberger  v.  Mer- 
ehanta'  Ina.  Co.  41  La.  Ann.  31,  6  So.  728; 
Imperial  L.  Ina,  Co,  v.  Olaaa,  96  Ala.  668, 
11  So.  671;  Southern  Ina,  Co,  v.  White,  68 
Ark.  277,  24  S.  W.  426;  Egan  v.  Weatchea- 
ter  F.  Ina.  Co,  28  Or.  289,  42  Pac  612 ;  Hitt 
V.  London  Aaaur.  Corp.  26  Abb.  N.  C.  203,  12 
N.  Y.  Supp.  86 ;  New  York  L.  Ina.  Co.  v.  Mo- 
Maater,  67  U.  S.  App.  638,  87  Fed.  Rep.  67, 
30  C.  C.  A.  532. 

The  certificate  issued  bv  R.  Cooper  Willis, 
taken  in  connection  with  the  application, 
means  that  the  policy  which  is  binding  on 
the  company  from  the  date  of  the  receipt  is 
the  policy  introduced  in  evidence. 

Eureka  Ina,  Co,  v.  Rohinaon,  66  Pa.  266, 
94  Am.  Dec.  66;  Lipman  v.  Niagara  F.  Ina, 
Co.  121  N.  Y.  464,  8  L.  R.  A.  719,  24  N.  B. 
699;  Home  Ina.  Co.  v.  Favorite,  46  111.  263. 

The  receipt  and  the  application,  taken  to- 
gether, refer  to  a  five-year-term  policy  in 
use  by  the  defendant. 

Hubbard  v.  Hartford  F.  Ina,  Co,  33  Iowa, 
325,  11  Am.  Rep.  126;  DeOrove  v.  Metropol- 
itan Ina,  Co.  61  N.  Y.  694,  19  Am.  Rep.  306; 
Van  Loan  v.  Farmera*  Mut,  F,  Ina,  Aaao,  90 
N.  Y.  285. 

Cole  agreed  with  the  defendant  that  the 
application  and  the  policy  should  constitute 
the  contract.     • 

Marvin  v.  Univeraal  L.  Ina.  Co,  85  N.  Y. 
282,  39  Am.  Rep.  657 ;  Walah  v.  Hartford  F. 
Ina,  Co,  73  N.  Y.  9 ;  Egan  v.  Weateheater  F, 
Ina,  Co.  28  Or.  289,  42  Pac  612;  Cleaver  v. 
Tradera'  Ina.  Co.  71  Mich.  414,  39  N.  W.  671. 

For  the  purpose  of  this  case  the  deceased 
saw  similar  policies,  and  knew  exactly  what 
kind  of  a  policy  he  was  contracting  for. 

Hill  V.  London  Aaaur,  Corp,  26  Abb.  K.  C. 
203,  12  N.  Y.  Supp.  86;  Kohen  v.  Mutual  Re- 
aerve Fund  Life  Aaao.  28  Fed.  Rep.  706; 
Broum  v.  Maaaachuaetta  Mut.  L,  Ina.  Co,  69 
N.  H.  298,  47  Am.  Rep.  205. 

The  application  constituted  a  part  of  the 
contract;  the  policy  constituted  the  other 
part  of  the  contract;  all  oral  negotiations 
were  merged  in  the  written  contract. 

Kleia  v.  Niagara  F.  Ina.  Co.  117  Mich.  469, 
76  N.  W.  155 ;  Robinaon  v.  Oerman  Ina,  Co, 
51  Ark.  441.  4  L.  R.  A.  251,  11  S.  W.  686; 


1900. 


CoiM  y.  UsiOK  CsNTBAi.  LiFB  Insubancb  Co. 


VnUm  Mui.  L.  Ins.  Co.  ▼.  Mowry,  06  U.  S. 
644,  24  L.  ed.  674. 

Petition  for  rehearing. 

The  receipt  con taisB  notice  to  the  applicant 
that  no  policy  issued  upon  the  application 
will  be  valid  until,  first,  payment  of  the 
premium,  second,  receipt  therefor  counter- 
signed by  the  a|;ent  and  delivered  during  the 
lifetime  of  the  insured.  The  contract  is  not 
contrary  to  public  policy,  is  not  void  on  con- 
stitutional grounds,  and  therefore  it  must  be 
valid  and  binding  upon  the  parties  to  it. 

Marvin  ▼.  Untveraal  L,  Ins.  Co.  86  N.  T. 
282,  30  Am.  Rep.  667;  Walsh  ▼.  Hartford  P. 
Ins.  Co.  73  N.  Y.  0;  DeOrove  ▼.  Metropolitan 
Ins.  Co.  61  N.  Y.  604, 10  Am.  Rep.  305;  New 
York  L.  Ins.  Co.  ▼.  MeMaster,  67  U.  S.  App. 
638,  87  Fed.  Rep.  67,  30  G.  C.  A.  632. 

llie  appellant  has  a  right  to  stand  upon 
the  terms  and  conditions  of  this  contract. 
There  is  no  claim  of  any  fraud,  mistake,  or 
imposition;  consequently  the  parties  are 
bound  by  the  terms  and  conditions  of  the 
contract  entered  into  between  them. 

Weinberger  y.  Merchants'  Ins.  Co.  41  La. 
Ann.  31,  6  So.  728;  Morrison  ▼.  Insurance 
Co.  of  N.  A.  60  Tex.  363,  6  S.  W.  605;  Im- 
perial L.  Ins.  Co.  ▼.  Class,  06  Ala.  668,  11 
So.  671 ;  Southern  Ins.  Co.  ▼.  White,  68  Ark. 
277,  24  S.  W.  426. 

A  person  cannot  execute  a  contract  where 
it  was  done  without  fraud  or  mistake,  and 
avoid  the  terms  and  conditions  of  the  con- 
tract. 

Weinberger  ▼.  Merekanti^  Ins.  Co.  41  La. 
Ann.  31,  6  So.  728;  Morrison  v.  Insurance 
Co.  of  N.  A.  60  Tex.  363,  6  S.  W.  606;  Stew- 
art y.  Cleveland,  C.  C.  d  St.  L.  B.  Co.  21  Ind. 
App.  218,  52  N.  E.  00;  Powler  v.  Preferred 
Aooi.  Ins.  Co.  100  Oa.  330,  28  S.  E.  808 ;  Ma- 
sons^ Union  L.  Ins.  Asso.  t.  Brockman,  20 
Ind.  App.  206,  60  N.  E.  403. 

The  policy,  with  all  of  its  terms  and  condi- 
tions, IS  the  exact  policy  contracted  for 
without  any  modification  or  change  what- 
ever. This  being  true,  the  deceased  is  bound 
by  all  of  the  terms  and  conditions  of  the  pol- 
icy. 

Bproul  V.  Western  Assur.  Co.  33  Or.  08,  64 
Pac  180;  Home  Ins.  Co.  v.  Favorite,  46  111. 
263;  Smith  v.  State  Ins.  Co.  64  Iowa,  716, 
21  N.  W.  146;  Newark  Mach.  Co.  v.  Kenton 
Ins.  Co.  60  Ohio  St  640,  22  L.  R.  A.  768,  35 
N.  E.  1060;  Salisbury  v.  Hekla  F.  Ins.  Co. 
32  Minn.  468,  21  N.  W.  552;  DeGrove  v. 
Metropolitan  Ins.  Co.  61  N.  Y.  694,  10  Am. 
Rep.  306;  Lipman  v.  Niagara  F.  Ins.  Co.  121 
N.  Y.  454,  8  L.  R.  A.  710,  24  N.  E.  690; 
FuUer  v.  Madison  Mut.  Ins.  Co.  36  Wis.  603; 
Eames  r.  Home  Ins.  Co.  04  U.  S.  621,  24  L. 
ed.  208 ;  Marvin  v.  Universal  L.  Ins.  Co.  85  N. 
Y.  282,  30  Am.  Rep.  657;  Walsh  v.  Hartford, 
P.  Ins.  Co.  73  N.  Y.  6;  Egan  v.  Westchester 
P.  Ins.  Co.  28  Or.  280,  42  Pac  612;  Cleaver 
V.  Traders'  Ins.  Co.  71  Mich.  414,  30  N.  W. 
671;  Kohen  v.  Mutual  Reserve  Fund  Life 
Asso.  28  Fed.  Rep.  706;  Brown  v.  Massachu- 
setts Mut.  L.  Ins.  Co.  60  N.  H.  208,  47  Am. 
Rep.  206;  Kleis  v.  Niagara  P.  Ins.  Co.  117 
Mich.  460,  76  N.  W.  156. 

A  contract  cannot  be  waived  by  an  agent 
when  the  ocftitract    itself  declares    that  he 

47  L.  R.  A. 


shall  not  have  power  to  waive  it,  or  that 
certain  officers,  which  do  not  include  him, 
shall  have  such  power. 

WUkins  V.  State  Ins.  Co.  43  Minn.  177,  45 
N.  W.  1;  Lamberton  v.  Connecticut  P.  Ins. 
Co.  30  Minn.  120, 1  L.  R.  A.  222,  30  N.  W.76; 
Jenkins  v.  Oerman  Ins.  Co.  58  Mo.  App.  210; 
Porter  v.  United  States  L.  Ins.  Co.  160 
Mass.  183,  36  N.  £.  678;  Carlson  v.  Metro- 
poUtan  L.  Ins.  Co.  172  Mass.  142,  61  N.  K 
626;  Hartford  P.  Ins.  Co.  v.  Small,  30  U.  S. 
App.  127,  66  Fed.  Rep.  400,  14  C.  C.  A.  33 ; 
Walker  v.  State  Ins.  Co.  46  Kan.  312,  26  Pac 
718;  Enos  v.  Sun  Ins.  Co.  67  Cal.  621,  8 
Pac  370;  Shttggart  v.  Lycoming  P.  Ins.  Co. 
66  Cal.  408;  Cladding  v.  Calif omia  Farm- 
ers' Mut.  P.  Ins.  Asso.  66  Cal.  6,  4  Pac.  764; 
Carey  v.  Oerman  American  Ins.  Co.  84  Wis. 
80,  20  L.  R.  A.  267,  64  N.  W.  18;  Sprague  v. 
Western  Home  Ins.  Co.  40  Mo.  App.  423. 

Messrs.  Brady  Sc  Gay  and  MUo  A. 
Root»  for  respondent: 

This  cause  of  action  is  be^ed  upon  what  is 
termed  a  preliminary  otl*  contract.  The 
policy  is  not  the  basis  of  the  action,  and  is 
material  only  as  showing  the  approval  of 
the  application  by  the  company.  However, 
if  it  were  to  be  treated  as  an  action  upon 
the  policy,  the  record  abundantly  justifies 
the  judgment  entered. 

Hardwiok  v.  State  Ins.  Co.  20  Or.  647,  26 
Pac.  840,  23  Or.  200,  31  Pac  666;  Relief 
P.  Ins.  Co.  V.  ShoiW,  04  U.  S.  674, 24  L.ed.201. 

The  preliminary  oral  contract  was  the 
only  one  where  there  was  a  ''meeting  of  the 
minds"  of  the  parties. 

Kausal  v.  Minnesota  Farmers^  Mut.  P. 
Ins.  Asso.  31  Minn.  17,  47  Am.  Rep.  776,  16 
N.  W.  430;  Hardwiok  v.  State  Ins.  Co.  20  Or. 
547,  26  Pac.  840,  23  Or.  200,  31  Pac  666; 
Wood,  Ins.  S9  30,  Z2;  Franklin  P.  Ins.  Co. 
y.Hewitt,3  B.Mon.231;  1  May, Ins. 99  20-23. 

The  application,  signed  by  Cole,  and  the 
receipt,  signed  by  WUlis,  both  having  been 
made  out  and  signed  at  the  same  time  and 
place  and  as  a  part  of  the  same  transaotioUf 
must  be  construed  together  as  one  instru- 
ment. 

2  Parsons,  Contr.  7th  ed.  p.  634. 

The  receipt  showed  a  payment  of  $3.  By 
necessary  implication,  it  showed  a  credit  as 
to  the  balance  But  as  to  how  long  a  credit, 
it  was  silent.  We  therefore  had  the  right 
to  show  by  parol  what  this  credit  was. 

1  Oreenl.  Ev.  14th  ed.  S9  283-284a;  Cass 
Mfg.  Co.  V.  So9man,  138  U.  S.  437,  34  L. 
ed.  1022,  11  Sup.  Ct  Rep.  360;  Bradley  v. 
Washington,  A.  d  O.  Steam  Packet  Co.  18 
Pet  89,  10  L.  ed.  72;  Waldron  v.  Home  Mut. 
Ins.  Co.  16  Wash.  106,  47  Pac  425 ;  WHght 
V.  Stewart,  10  Wash.  170,  62  Pac  1020; 
2  Jones,  Ev.  9  461 ;  Hardunck  v.  State  Ins. 
Co.  23  Or.  290,  31  Pac  666;  Oerrish  v.  Ger- 
man Ins.  Co.  55  N.  H.  355. 

Any  person  having  business  in  this  state 
with  a  foreign  insurance  company  has  a 
right  to  suppose  that  the  general  agent  and 
manager  of  said  company  for  this  state  has 
authority  to  bind  his  company  touching  any 
matter  within  the  apparent  general  scope  of 
the  business  which  he  manages  for  his  prin- 
cipaL 
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MeBierman  ▼.  Home  Mui,  Ina,  Co,  5  IjVash. 
624,  32  Pac.  458;  Hart  v.  Niagara  F.  Ins. 
Co.  9  Wash.  620,  27  L.  R.  A.  86,  38  Pac.  213 ; 
Southern  L.  Ins.  Co.  v.  McCain,  96  U.  S. 
84,  24  L.  ed.  653;  New  York  L.  Ina.  Co.  ▼. 
Eggleston,  06  U.  S.  572,  24  L.  ed.  841; 
Union  Mut.  L.  Ins.  Co.  y.  Wilkinson,  18 
Wall.  234,  20  L.  ed.  623;  Relief  F.  Ins.  Co. 
T.  Shaw,  94  U.  S.  574,  24  L.  ed.  291 ;  Phamia 
Ins.  Co.  ▼.  Dosier,  106  U.  S.  32,  27  L.  ed. 
66,  1  Sup.  Ct  Rep.  18;  Hardwiok  ▼.  State 
Ins.  Co.  20  Or.  547,  26  Pac.  840,  23  Or.  290, 
31  Pac.  656;  Bacon,  Ben.  Soc.  §  426;  Joyce, 
Ins.  §  536;  Palmer  v.  PhoBnia  Mut.  L.  ins. 
Co.  84  N.  Y.  63;  Silverherg  ▼.  Pheniw  Ins. 
Co.  67  Cal.  36,  7  Pac.  38;  Wood,  Ins.  §  29; 
Baile  ▼.  St.  Joseph  F.  do  M.  Ins.  Co.  78  Mo. 
871. 

Where  an  insurance  company  treats  an  in- 
surance contract  as  in  force  until  the  death 
of  the  assured,  it  cannot  then  assert  con- 
ditions or  restrictions  that  would  have  ter- 
minated the  contract  if  timely  enforced,  but 
which  it  has  itself  disregarded;  such  disre- 
gard being  a  waiver. 

Hanley  ▼.  Life  Asso.  of  America,  4  Mo. 
App.  253;  Robinson  v.  Pacific  P.  Ins.  Co.  18 
Hun,  395 ;  Murray  y.  Home  Ben.  Life  Asso. 
90  Cal.  406,  27  Pac  309;  Titus  ▼.  Qlens 
Falls  Ins.  Co.  81  N.  Y.  419;  Knarston  v. 
Manhattan  L.  Ins.  Co.  124  Cal.  74,  56  Pac. 
773;  Silverherg  v.  Phenix  Ins.  Co.  07  Cal. 
86,  7  Pac.  38;  Pennsylvania  F.  Ins.  Co.  ▼. 
KittU,  39  Mich.  54;  Eureka  Ins.  Co.  v.  Rob- 
inson, 56  Pa.  268,  94  Am.  Dec.  65;  HOm^i 
Ins.  Co.  y.  Mea/rs,  20  Ky.  L.  Rep.  1217,  49 
8.  W.  31 ;  Oandy  y.  Orient  Ins.  Co.  52  S.  0. 
224,  29  S.  E.  655 ;  Blake  v.  NationH  L.  Ins. 
Co.  123  Cal.  470,  56  Paa  101. 

Gordon,  Ch.  J.,  deliyered  the  opinion  of 
the  court: 

The  defendant  is  a  life  insurance  company 
org^anized  under  the  laws  of  the  state  of 
Ohio,  and  doing  business  within  this  state 
pursuant  to  the  statute.  Its  general  agent 
and  manager  within  this  state  at  the  times 
herein  mentioned  was  Edward  Newbegin,  re- 
siding in  the  city  of  Seattle.  On  January 
24,  1898,  Thomas  H.  Cole  applied  to  such 
ffeneral  a^ent  for  an  insurance  policy  insur- 
ing the  life  of  him,  the  said  Cole.  There- 
upon an  application  in  writing  was  filled 
out,  signed,  and  delivered.  In  the  course  of 
the  proceedings  Cole  was  introduced  by  New- 
begin to  one  R.  Cooper  Willis,  special  agent 
of  the  defendant  company,  and  we  gather 
from  the  record  that  the  transaction  which 
occurred  at  that  time  was  in  tiie  presence, 
and  had  the  approval,  of  both  Newbegin  and 
Willis.  The  annual  premium  on  the  insur- 
ance sought  to  be  effected  amounted  to  $12.- 
88,  and  as  part  of  the  transaction  Cole  then 
and  there  paid  the  sum  of  $3  and  received 
the  following  receipt: 

Union  Central  Life  Insurance  Company,  of 

Cincinnati. 
Office  of  Edward  Newbegin,  General  Agent, 
808-309  New  York  Building, 

Seattle,  Wash. 
This  is  to  certify  that  Mr.   Thomas   H. 
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Cole  has  paid  the  sum  of  $3.00  (three)  as 
part  payment  of  his  policy,  which  is  binding 
on  the  company  from  this  date. 

R.  Cooper  Willis,  Agent, 
Union  Central  Life  Insurance  Company, 

of  Cincinnati. 

There  was  testimony  introduced  at  the 
trial  tending  to  show,  and  in  contemplation 
of  the  verdict  the  jury  must  have  found, 
that  there  was  a  credit  of  sixty  days  extend- 
ed to  Cole  for  the  payment  of  the  balance 
of  the  first  annual  premium,  and  that  this 
credit  was  extended  by  Newbegin.  In  this 
connection  it  should  be  stated  that  all  poli- 
cies of  insurance  issued  by  said  company  are 
issued  at  its  home  office  in  Cincinnati,  and 
signed  by  its  president  and  attested  by  its 
secretary,  and  at  the  time  of  tne  transaction 
to  which  we  now  refer,  the  policy  was  not 
before  the  assured  for  his  examination,  nor 
does  it  appear  that  its  conditions  were  made 
known  to  nim  by  the  agents  of  the  company. 
The  amplication  for  insurance  contained  the 
following  stipulations  printed  therein  in 
small  type,  vis.: 

''It  is  nereby  agreed  and  warranted  that 
should  the  company  issue  a  policy  upon  this 
application  its  interests  shall  not  be  affect- 
ed by  verbal  statements  made  to  its  agents 
or  oUiers,  or  bv  the  knowledge  of  such  agent, 
but  that  it  shall  be  affected  only  by  the 
statements  herein  made  (including  those 
made  to  the  medical  examiner),  which  are 
hereby  warranted  to  be  true,  full,  and  cor- 
rect as  facts,  and  th^  shall  constitute  the 
basis  of  any  policy  which  may  be  issued 
hereon. 

"I  agree  that  any  policy  which  may  be  is- 
sued under  this  application  shall  not  be 
valid  until  the  first  premium  is  paid  to  the 
company  or  its  author!  ecd  agent,  and  the 
receipt  therefor  countersigned  by  the  agent, 
and  delivered  during  my  lifetime." 

It  is  alleffed  in  the  reply  that  the  provi- 
sion just  referred  to  in  reference  to  the  pay- 
ment of  the  premium  "was,  by  agreement 
of  the  parties  at  the  time,  modified  and 
changed  in  such  a  way  as  to  render  the  pol- 
icy valid  from  the  time  of  the  application 
and  the  payment  of  the  $3  and  a  credit  of 
sixty  days  was  extended  to  Cole  for  the  pay- 
ment of  the  balance  of  the  first  payment." 
Also  that  the  stipulation  appearing  in  the 
application  in  fine  print  was  not  called  to 
the  attention  of  the  said  Cole,  and  that  he 
was  led  to  believe  that  there  was  nothing  in 
the  application  contrary  to,  or  inconsistent 
with,  his  agreement  with  the  general  agent, 
granting  an  extension  of  sixty  days  on  the 
unpaid  raJance  of  'the  first  premium,  and 
"that  the  company  ratified  the  act  of  the  ex- 
tension of  time  for  the  payment  of  the  bal- 
ance of  the  said  first  premium,  and  accepted 
and  retained  the  $3  paid  on  the  said  con- 
tract;" that  neither  the  defendant  nor  its 
agent  ever  made  known  to  Cole  that  there 
was  any  provision  in  the  insurance  policy 
to  be  issued  that  was  contrary  in  any  way 
to  the  agreement  made  with  the  company 
and  its  agent  as  herein  set  forth,  and  neither 
the  plaintiff  nor  Thomas  H.  Cole  ever  knew 
of  any  such  provision  or  provisions,  and  thai 
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the  $3  BO  paid  had  been  retained  by  the 
defendant,  and  no  demand  for  the  unpaid 
balance  of  the  first  premium  ever  made.  On 
the  30th  day  of  January,  1898,  a  policy  was 
issued  at  the  home  office  of  the  company, 
which  contained,  among  other  provisions, 
the  following: 

"The  contract  of  insurance  between  the 
parties  hereto  is  completely  set  forth  in  this 
policy  and  the  application  for  the  same,  and 
none  of  its  terms  can  be  modified,  nor  any 
forfeiture  under  it  waived,  save  by  an  agree- 
ment in  writing  signed  by  the  president  or 
secretary  of  the  company,  whose  authority 
for  this  purpose  shall  not  be  delegated." 

The  policy  was  sent  to  general  agent  New- 
begin  for  delivery,  but  never  was  delivered. 
On  the  23d  day  of  February,  Cole  died  at 
Sheep  Camp  District,  Alaslca,  and  up  to  the 
time  of  his  death  the  balance  of  the  premium 
had  not  been  paid.  After  Cole  s  death 
plaintifiT  paid  such  balance  to  the  company 
through  Newbeffin,  who  received  it  not 
knowing  of  Cole's  death,  and,  having  subse- 
quently learned  of  it,  offered  to  return  the 
amount  so  received,  which  offer  the  plaintiff 
refused  to  accept.  The  case  was  tried  in  the 
superior  court  before  a  special  judge  se- 
lected by  the  parties,  and  from  a  judgment 
in  plaintiff's  favor  the  company  hu  ap- 
pealed. 

A  number  of  alleged  errors  are  assigned 
in  appellant's  brief,  but  in  the  main  they 
relate  to  the  authority  of  appellant's  agents 
to  bind  the  company,  and  the  action  of  the 
trial  judge  in  permitting  the  plaintiff  to  give 
evidence  at  the  trial  of  any  agreement  or 
contract  conflicting  with  the  written  appli- 
cation and  the  policy  subsequently  issued 
upon  it.  The  rulings  of  the  trial  judge  were 
consistent  throughout,  and  the  points  raised 
in  the  different  assignments  all  relate  to 
these  main  questions,  which  are  presented 
in  different  phases  and  forms.  The  con- 
troversy between  counsel  as  to  whether  this 
action  is  upon  a  written  policy  of  insur- 
ance, or  upon  a  preliminary  contract,  may 
be  dismissed  with  the  observation  that  upon 
the  record  here  it  is  wholly  immaterial 
which  view  is  adopted.  Adopting  that  the- 
ory which  is  most  favorable  to  the  appel- 
lant, we  think  the  acUon  is  upon  the  writ- 
ten policy,  modified  by  the  preliminary 
agreement,  under  which  the  provision  con- 
tained in  the  application  in  reference  to  the 
prepayment  of  the  premium  was  waived,  and 
creait  given  for  the  unpaid  balance,  and  that 
the  provision  of  the  policy  to  the  effect  that 
^none  of  its  terms  can  be  modified,  nor  any 
forfeiture  under  it  waived,  save  by  an  agree- 
ment in  writing  signed  by  the  president  or 
secretary  of  the  company"  never  becanae 
binding  or  effective,  because  it  never  received 
the  assent  of  the  assured,  who  had  no  knowl- 
edge of  it  and  was  not  informed  that  the 
policy  to  be  issued  would  contain  any  such 
provision. 

This  court,  in  the  early  case  of  Meaterman 
T.  Home  Mut,  Ins,  Co,  5  Wash.  524,  32  Pac. 
458,  recognizing  that  the  authorities  were 
conflicting,  adopted  the  rule  that  "an  insur- 
ance company  is  estopped  from  asserting  the 
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invalidity  of  its  policy  at  the  time  it  was 
issued  for  the  violation  of  any  of  the  con- 
ditions of  such  policy,  or  the  applicaiion 
therefor,  if,  at  the  time  that  it  was  issued, 
the  fact  of  such  violation  was  known  to  the 
company  or  its  duly  authorized  agent;"  and 
the  doctrine  thus  announced  was  subsequent- 
ly reaffirmed  in  Eart  v.  Niagara  F.  Ins,  Co, 
9  Wash.  620,  27  .L.  R.  A.  86,  38  Pac.  '^x6. 

The  delivery  of  the  application,  and  the 
giving  of  the  receipt,  must  be  regarded  as 
contcumporaneous  acts;  and  where  it  is  ap- 
parent that  there  is  a  conflict  between  them 
we  think  it  must  be  ruled  that  the  terms  of 
the  receipt — which  was  wholly  in  writing — 
must  control  the  printed  terms  of  the  appli- 
cation which  conflict  with  it.  Adopting 
that  rule,  and  remembering  Uiat  the  as- 
sured here  was  dealing  with  the  highest  offi- 
cer of  the  defendant  within  the  state,  con- 
cerning a  matter  which  was  within  the  ap- 
parent scope  of  the  authority  of  such  gen- 
eral aeent  or  manager,  and  in  ignorance  of 
any  stipulation  contained  in  the  policy — 
which  was  not  then  before  him  or  open  to  his 
inspection — denying  the  right  of  such  gen- 
eral agent  or  mana^r  to  waive  statements 
or  conditions  contained  in  the  application, 
it  must  be  held  that  the  company  is  es- 
topped to  deny  the  acts  of  its  agent  New- 
b^n,  or  to  assert  the  invalidity  of  the 
agreement  made  by  him  with  the  applicant, 
the  effect  of  that  agreement  being  to  waive 
the  condition  of  the  application  and  the  pol- 
icy Bubsecruently  issued,  requiring  prepay- 
ment of  tne  premium  as  a  precedent  condi- 
tion. In  reaching  this  conclusion  we  decide 
no  new  principle,  and  the  views  herein  ex- 
pressed are  fully  sustained  in  Mesterman  v. 
Home  Mut.  Ins,  Co.  5  Wash.  524,  32  Pac 
468,  and  Hart  v.  Niagara  F.  Ins.  Co.  9  Wash. 
620,  27  L.  R.  A.  86,  38  Pac.  213,  ana  author- 
ities cited  in  the  latter  case. 

The  objection  of  the  appellant  to  the  in- 
troduction of  a  letter  written  by  Newbegin 
subseauent  to  the  transaction  in  question, 
and  also  to  the  testimony  of  witness  Brady 
as  to  a  conversation  between  the  witness 
and  Newbegin,  became  immaterial  in  view  o( 
the  admissions  contained  in  the  pleadings 
and  of  the  conclusions  reached  by  us  upon 
the  main  proposition. 

The  judgment  is  affirmed. 

We  concur:  Dunbar,  ReaviSf  Fuller- 
to]i»  JJ. 


T.  J.  FLEETWOOD,  Appt^ 

V. 

J.  H.  READ,  Respt. 


( Wash. 


) 


1.  Tike  ralslitff  of  revenue  by  lloenee 
tax  la  anaatlioriBed  by  1  Ballinger's 
(Wash.)  Anno.  Codes  &  Stat.  subd.  33,  | 
789,  autborizlng  licenses  **for  any  lawful  pur- 
pose,"— especially  when  considered  with 
other  statutory  provisions  which  expressly 
authorize  cities  of  some  classes  to  issue  li- 

Note. — As  to  the  limit  of  the  amount  of  11- 
cense  fees  that  may  be  Imposed,  see  note  to  Stats 
eof  rel.  Toi  ▼.  French  (Mont.)  80  L.  B.  A.  415. 
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eeoMi  for  parpoMt  of  rvTenoe  ai  well  ai  of 
regulation  of  buslnesB. 
S.  An  ordlnanee  tmpoalnff  m.  llceime 
tax  OB  All  mercliaiite  -wl&o  use  any 
•tamps,  coupona,  tlcketa,  cards,  or  other  de- 
▼ises  for  the  sale  of  goods  wblcb  entitle  the 
purchaser  to  procure  any  goods  free  of  charge 
from  any  other  firm  or  corporation  does  not 
Impose  a  burden  upon  a  portion,  and  not  the 
whole,  of  a  daas  of  merchants  in  violation 
of  the  constitutional  proTlsion  against  grant- 
ing to  any  citisen  or  clasa  of  citlsens  priTi- 
leges  or  immunities  which  shall  not  equally 
belong  to  all  citlsens,  since  the  ordinance  ap- 
plies to  all  who  see  fit  to  ose  tickets  of  that 
kind. 


S.     An  ordlaaace  Feqalrlnir  a  license  of 
9100  for  the  ose  of  trading  stanips  by 

merchants,  and  imposing  for  its  Tlolatlon  a 
fine  of  not  leas  than  |60  nor  more  than  |100, 
or  imprisonment  not  exceeding  thirty  days, 
or  both,  is  not  Toid  on  the  ground  that  it  it 
oppressive. 
4.  A  tax  on  ooonpatlon  or  bnslness  is 
not  within  the  constitutional  proTlaion  re- 
quiring uniformity  of  taxation. 

(October  18,  1890.) 

APPEAL  by  petitioner  from  a  judgment  of 
the  Superior  Court  for  Pierce  Ck>unt7 
denying  a  writ  of  habeas  corpus  to  nrocure 
his  release  from  custody  to  which  he  had 
been  committed  for  violation  of  a  city  ordi- 
nance reauiring  a  license  from  merchants 
using  trading  stamps.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Fenley  Bryan,  for  appellant: 

There  are  two  kinds  of  licenses  which  may 
be  imposed  by  municipal  governments:  (1) 
Licenses  imposed  in  the  exercise  of  the  ordi- 
nary police  powers  of  the  city;  (2)  licenses 
imposed  for  the  sole  purpose  of  raising  reve- 
nue, or  in  the  exercise  of  the  power  of  taxa- 
tion. 

Tiedeman,  Pol.  Power,  p.  273;  Cooley, 
Taxn.  p.  592. 

Licenses  cannot  be  imposed  for  either  of 
these  purposes  unless  the  power  has  been 
conferred  upon  the  municipality  attempting 
to  do  so  by  the  legislative  act  under  which 
it  is  organized  and  created. 

Dill.  Mun.  Corp.  §  351 ;  Cooley,  Taxn.  p. 
597. 

A  grant  of  power  to  impose  licenses  in  the 
exercise  of  the  police  power  does  not  confer 
authority  to  impose  a  license  for  the  pur- 
pose of  raising  revenue. 

Dill.  Mun.  Corp.  9  358. 

The  fee  charged  for  a  license  under  the 
power  to  regulate  for  police  purposes  must 
be  only  sufficient  in  amount  to  cover  the 
costs  of  isBuing  the  license  and  the  inciden- 
tal expenses  attending  the  regulation  of  the 
business. 

J.  here  is  an  entire  absence  of  language  in 
the  ordinance  putting  any  restraint  or  lim- 
itation upon  the  business,  or  in  any  way  pro- 
viding for  regulating  or  oontrolling  it.  The 
one  purpose  expressed  in  the  ordinance  is 
the  collection  of  the  fee.  Ordinances  of  this 
character  have  been  held,  even  in  cases  where 
the  nature  of  the  business  was  such  as  to 
bring  it  within  the  power  of  the  city  to  reg- 
ulate it  for  police  purposes,  to  be  intend^ 
only  for  the  purpose  of  raising  revenue. 
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Bi.  Paul  V.  Traeger,  25  Minn.  251,  33  Anu 
Rep.  462;  New  York  v.  Second  Ave.  R.  Co. 
32  N.  Y.  270. 

A  business  or  occupation  cannot  be  li> 
censed  in  the  exercise  of  the  police  oontroU 
unless  by  its  nature  it  is  such  that  it  has,  or 
if  not  properly  regulated  and  supervised  it 
may  have,  some  evil  effect  upon  the  public 
welfare. 

Tiedeman,  Pol.  Power,  p.  4 ;  People  v.  OiU- 
eon,  109  N.  Y.  401,  17  N.  E.  343. 

The  ordinance  is  a  tax,  and  not  a  valid  ex- 
ercise of  the  police  power. 

Milleratoum  v.  Bell,  123  Pa.  151,  16  AtL 
612;  New  Orleans  t.  Oreai  Southern  TelepK 
d  Teleg.  Co.  40  La.  Ann.  41,  3  So.  533 ;  Chi- 
eago  v.  Phosnia  Ins.  Co.  126  111.  278, 18  N.  E. 
668. 

This  ordinance  must  be  held  to  be  enacted 
solely  for  the  purpose  of  raising  revenue. 

The  grant  of  such  a  power  to  a  city,  espe- 
cially where  there  is  no  question  of  rela- 
tion involved,  is  always  construed  strictly. 

Cool^,  Taxn.  p.  547;  13  Am.  ft  Eng.  En& 
Law,  p.  530;  Cairo  v.  Broea,  101  111.  478  r 
Emmons  v.  Lewistown,  132  III.  384,  8  L.  R. 
A.  828,  24  N.  E.  58;  St.  Louis  v.  Bell  TelepK 
Co.  96  Mo.  627,  2  L.  R.  A.  278,  10  S.  W.  197; 
Tiffining  v.  Elgin,  88  111.  App.  356. 

A  grant  of  power  to  regulate  does  not  car- 
ry with  it  the  power  to  license. 

Burlington  v.  Bumgardner,  42  Iowa,  673. 

That  the  giving  of  coup9ns  is  a  perfectly 
legitimate  transaction  seems  too  clear  for 
argument. 

People  V.  Oillson,  109  N.  Y.  389,  17  N.  E. 
343;  Long  v.  State,  74  Md.  565,  12  L.  R.  A. 
425,  22Atl.  4. 

It  is  not  subject  to  police  control. 

The  amount  of  the  license  fee  is,  under  the 
circumstances,  not  only  unreasonable,  but 
prohibitive. 

The  ordinance  is  therefore  void,  for  what 
cannot  be  prohibited  by  direct  legislation 
cannot  be  prohibited  by  means  of  excessive 
taxes  or  licenses. 

Cooley,  Taxn.  p.  598. 

The  ordinance  is  void  because  it  imposes 
a  burden  upon  a  portion,  and  not  the  whole, 
of  a  class  of  merchants. 

St.  Louis  V.  Spiegel,  90  Mo.  590,  2  S.  W. 
839;  Nashville  v.  Althrop,  5  Coldw.  554;  E9 
parte  Frank,  52  Cal.  606,  28  Am.  Rep.  642. 

Municipal  bylaws  must  also  be  reasonable. 
Whenever  they  appear  not  to  be  so  the  court 
must,  as  a  matter  of  law,  declare  them  void. 

Cooley,  Const.  Lim.  5th  ed.  p.  243;  Tug- 
man  V.  Chicago,  78  111.  405;  Com.  v.  Wil- 
kins,  121  Mass.  356;  Ex  parte  Frank,  52 
Cal.  606,  28  Am.  Rep.  642;  Barling  v.  West, 
29  Wis.  307;  Kip  v.  Paterson,  26  N.  J.  L. 
298;  Ex  parte  Burnett,  30  Ala.  461;  St. 
Paul  V.  Traeger,  25  Minn.  248,  33  Am.  Rep. 
462;  Shreveport  v.  Levy,  26  La.  Ann.  671,  21 
Am.  Rep.  553;  Taooma  v.  Krech,  15  Wash. 
296,  34  L.  R.  A.  68,  46  Pac.  255 ;  Butchers' 
Union  8.  H.  d  L.  S.  L.  Co.  v.  Crescent  City 
L.  8.  L.  d  8.  H.  Co.  Ill  U.  S.  762,  28  L.  ed. 
689,  4  Sup.  Ct.  Rep.  652. 

Messrs.  W.  H.  Pritoliard  and  Walter 
M.  Harvey,  for  respondent: 

The  whole  scope  of  the  legislative  provi- 
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siont  in  thiB  state  miut  be  taken  into  con- 
■ideration  in  determining  the  nature  of  the 
nant  by  the  legislature;  and  it  is  not  only 
nir  to  presume  that  they  had  in  mind  the 
raising  of  revenue  from  the  issuing  of  li- 
eenses,  and  that  is  the  necessary  implication 
from  the  language  used,  but  it  is  the  only  rea- 
sonable construction  that  can  be  placed  upon 
the  grant. 

Boston  T.  Sehaifer,  9  Pick.  418;  Ex  parte 
Frank,  52  Cal.  606,  28  Am.  Rep.  642;  Oha- 
vers  y.  People,  11  Mich.  43;  Adams  Exp.  Co, 
y.  Otoensboro,  85  Ky.  265,  8  S.  W.  370; 
Cooley,  Tazn.  408;  Dill.  Mun.  Ck>rp.  357* 
360;  Cooley,  Ck>nst  Lim.  9  201;  People  y. 
Naglee,  1  Cal.  232,  52  Am.  Dec  331. 

The  grant  of  a  power  to  regulate  does  not 
carry  with  it  the  power  to  license. 

Re  Wanyin,  22  Fed.  Rep.  701;  Burling- 
ton y.  Latorenee,  42  Iowa,  681;  Chicago 
Pkg.  d  P.  Co.  y.  Chicago,  88  III.  221,  30  Am. 
Rep.  545 ;  State  y.  Clarke,  54  Mo.  17,  14  Am. 
Rep.  471 ;  Welch  y.  Hotohkiss,  30  Conn.  140, 
12  Am.  Rep.  383;  Cincinnati  y.  Buckingham, 
10  Ohio,  257 ;  Dill.  Mun.  Corp.  9  291. 

The  ordinance  is  reasonable. 

Ogden  City  y.  X/rossman,  17  Utah,  66,  58 
Pac  985;  Titusville  y.  Brennan,  143  Pa.  642, 
14  L.  R.  A.  100,  3  Inters.  Com.  Rep.  735,  22 
Atl.  893;  Davis  v.  Macon,  64  Ga.  128,  37 
Am.  Rep.  60;  Municipality  No.  Tuh>  y.  Du- 
bois, 10  La.  Ann.  56 ;  Re  Chipchase,  56  Kan. 
357,  43  Pac.  264;  Newton  v.  Atchison,  31 
Kan.  151,  47  Am.  Rep.  486, 1  Pac  288. 

Dunbar,  J.,  delivered  the  opinion  of  the 
court: 

The  city  of  Tacoma  passed  the  following 
ordinance: 

"Be  it  ordained  by  the  city  of  Taooma: 

"Sec.  1.  Every  person,  firm,  or  corpora- 
tion within  the  city  of  Tacoma  who  shall  use 
any  stamps,  coupons,  tickets,  cards,  or  other 
devices  for  the  sale  of  goods,  wares,  and  mer- 
chandise, which  said  stamps,  coupons,  tick- 
ets, or  other  similar  devices  shall  entitle  the 
purchaser  receiving  the  same  to  procure 
from  any  other  firm  or  corporation  any 
goods,  wares,  or  merchandise  tree  of  charge 
upon  production  of  any  number  of  said 
stamps,  tickets,  coupons,  cards,  or  other  sim- 
ilar aevices,  shall,  before  using  the  same,  ob- 
tain a  license  therefor  from  the  city  clerk. 

"Sec  2.  Before  obtaining  such  license  the 
person  applying  therefor  shall  pay  to  the 
city  treasurer  the  sum  of  one  hundred  dol- 
lars; and  upon  such  payment  being  made, 
and  filing  a  receipt  therefor  with  the  city 
clerk,  the  city  clerk  shall  issue  to  the  firm  or 
corporation  making  such  payment  a  license 
to  use,  for  one  year,  the  stamps,  coupons, 
tickets,  cards,  or  other  similar  devices  men- 
tioned in  S  1  of  this  ordinance. 

"Sec.  3.  That  any  person  violating  the 
provisions  of  this  ordinance  shall  be  pun- 
ished by  a  fine  of  not  less  than  fifty  dollars, 
and  not  exceeding  one  hundred  dollars, 
or  by  imprisonment  not  exceeding  thirty 
days,  or  by  both  such  fine  and  imprison- 
ment." 

The  appellant,  Fleetwood,  was  charged 
with  violating  this  ordinance;  was  tried  be- 
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fore  a  justice  of  the  peace,  found  guilty,  and 
sentenced  to  pay  a  nne  of  $50.  In  default 
of  payment  ne  was  committed  to  jail,  his 
custodian  being  the  chief  of  police  of  the 
city  of  Tacoma;  whereupon  the  said  Fleet- 
wood made  application  by  petition  to  the 
Honorable  Thomas  Carroll,  one  of  the  judges 
of  the  superior  court  of  Pierce  county,  for  a 
writ  of  habeas  corpus,  setting  forth  that  the 
only  cause  or  pretense  of  his  confinement 
and  restraint  was  the  violation  of  said  ordi- 
nance, and  that  the  said  ordinance  is  void* 
because  the  said  city  of  Taooma  had  no  au- 
thority or  power  to  enact  or  enforce  it;  that 
said  ordinance  is  in  conflict  with  the  Consti- 
tution of  this  state;  that  it  is  unreasonable, 
and  that  it  requires  a  portion,  and  not  the 
whole,  of  a  class  to  pay  a  license  for  the 
transaction  of  business.    So  that  the  only 

Question  here  is  as  to  the  validity  of  the  or- 
inancc  It  is  urged  by  the  appellant  that 
there  are  two  kinds  of  licenses  which  may  be 
imposed  by  municipal  governments :  ( 1 )  Li* 
censes  imposed  in  the  exercise  of  the  ordi* 
nary  police  powers, of  the  city;  (2)  licenses 
imposed  for  the  sole  purpose  of  raisins  reve- 
nue, or  in  the  exercise  of  the  power  of  taxa- 
tion; and  that  licenses  cannot  be  impost 
for  either  of  these  purposes  unless  the  power 
has  been  conferred  upon  the  municipality 
attempting  to  do  so  by  the  legislative  act 
under  which  it  is  organized  and  created; 
and  authorities  are  cited  to  show  that  a 
grant  of  power  to  impose  licenses  in  the  ex- 
ercise of  the  police  power  does  not  confer  au- 
thority to  impose  a  license  for  the  purpose 
of  raising  revenue  It  is  assumed  by  the  ap- 
pellant that  it  follows  that,  if  the  ordinance 
in  question  has  no  relation  to  the  exercise 
of  the  police  power,  and  is  only  an  attempt 
to  raise  revenue  by  license,  and  the  legisla- 
ture has  granted  the  city  of  Tacoma  power 
to  issue  licenses  only  in  the  exercise  of  the 
police  power,  the  ordinance  is  void.  We  do 
not  think  it  is  necessary  to  follow  counsel 
for  appellant  in  his  attempt  to  show  that 
the  ordinance  in  question  is  an  ordinance  re- 
lating to  the  exercise  of  the  police  power,  for 
it  may  be  conceded,  we  think,  that,  as  the 
term,  "police  power"  is  ordinarily  used 
there  is  no  police  power  exercised  by  virtue 
of  this  ordinance.  It  is  boldly  asserted, 
however,  by  the  respondent,  that  under  the 
power  granted  by  the  legislature  not  only  is 
the  city  authorized  to  pass  ordinances  con- 
trolling the  exercise  of  the  police  power,  but 
it  is  authorized  to  pass  ordinances  for  the 
purpose  of  raising  revenue  only.  The  law 
which  authorized  this  ordinance,  if  it  is  au- 
thorized, .is  subdivision  33,  9  739,  1  Ballin- 
ger's  Codes  ft  Statutes,  and  is  as  follows: 
"To  grant  licenses  for  any  lawful  purpose, 
and  to  fix  by  ordinance  the  amount  to  be 
paid  therefor,  and  to  provide  for  revoking 
the  same."  This  provision  is  in  relation  to 
cities  of  the  first  class.  We  do  not  think  the 
restricted  interpretation  urged  by  the  appel- 
lant can  be  placed  upon  this  statute.  The 
language  is  comprehensive.  The  authority 
is  to  grant  licenses  for  any  lawful  purpose, 
and,  in  the  absence  of  restriction,  the  pur- 
pose of  raising  revenue  is  as  lawful  as  the 
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purpose  of  ttxerdBiiig  the  police  power. 
This  interpretation  is  borne  out»  we  think, 
by  the  authori£ation  of  the  le^^atore  to 
cities  of  other  classes.  Subdivision  10  of  9 
938 — the  act  in  regard  to  general  powers  of 
the  cities  of  the  third  class— authorizes  the 
city  to  license,  for  purposes  of  regulation 
and  revenue,  all  and  every  kind  of  business ; 
and  subdivision  10  of  S  1011,  in  defining  the 
powers  of  cities  of  the  fourth  class,  provides 
that  the  city  shall  have  power  to  license^  for 
the  purposes  of  regulation  and  revenue,  all 
and  every  kind  of  business.  And  so  the 
power  to  license  for  purposes  of  revenue  is 
especially  granted  to  all  the  other  classes  of 
cities.  But  we  do  not  think  that  the  au- 
thorization in  this  respect  of  cities  of  the 
other  classes  is  any  stronger  than  the  au- 
thorization of  cities  of  the  first  class,  where 
the  power  is  to  grant  licenses  for  any  law- 
ful purpose,  which  must  be  held  to  include 
purposes  embraced  in  the  provisions  in  rela- 
tion to  the  other  cities ;  and,  taking  into  con- 
sideration the  whole  scope  of  the  legislative 
provisions  in  this  state, /is  well  as  the  lan- 
guage especially  used  in  relation  to  cities  of 
the  first  class,  we  think  it  is  plain  that  no 
discrimination  was  intended  by  the  legisla- 
ture. The  legislature  probably  intended  by 
this  sweeping  and  comprehensive  provision 
to  put  at  rest  any  legal  questions  which 
might  be  raised  by  an  attempt  to  specify 
particularly  the  powers  conferred,  or  the 
particular  subjects  falling  within  the  gen- 
eral provision,— questions  which  are  fre- 
quently raised  under  the  rule  that  the  ex- 
nression  of  one  thins  excludes  the  others. 
It  is  true,  as  stated  by  appellant,  that  the 
language  used,  vias,,  ''and  provide  for  revok- 
ing the  same,"  may  seem  to  be  a  little  awk- 
ward and  unnecessary  in  this  connection. 
Still  a  ease  might  be  conceived  where  it 
would  be  necessary  to  revoke  a  license  even 
where  the  object  of  the  license  was  to  ob- 
tain revenue.  But,  in  any  event,  the  inter- 
vention of  this  seemingly  unnecessary  pro- 
vision would  not  be  sulHcient  to  destroy  the 
interpretation  which,  it  seems  to  us,  the 
broaa  langiiaffe  of  the  statute  thoroughly 
warrants.  We  have  examined  all  the  cases 
cited  by  the  appellant,  but,  with  the  excep- 
tion of  one  or  two,  they  do  not  seem  to  us  to 
be  in  point,  and  those,  we  think,  do  not  ex- 
press the  established  and  almost  uniform 
law  on  the  subject. 

It  is  insisted,  also,  that  the  ordinance  is 
void  because  it  imposes  a  burden  upon  a  por- 
tion, and  not  the  whole,  of  a  class  of  mer- 
chants. We  do  not  think  this  contention  is 
tenable.  The  ordinance  does  apply  to  all 
merchants  who  see  fit  to  engage  in  the  busi- 
ness of  buying  tickets  of  that  kind,  and  the 
constitutional  provision  that  no  law  shall  be 
passed  granting  to  any  citizen,  class  of  citi- 
zens, or  corporation  other  than  municipal, 
privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all 
citizens  or  corporations,  cannot  be  invoked 
against  this  ordinance.  The  adjudicated 
cases  in  this  respect  are  so  numerous  that  it 
is  scarcely  worth  while  to  mention  tiiem 
here. 
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The  ordinance  cannot  be  held  void  on  a» 
oount  of  excessive  burden  imposed.  It  !■ 
not  so  oppressive  that  it  will  in  any  way  in* 
terfere  with  the  rights  of  merchants.  Howr 
ever  wrong  the  policy  may  be  which  prompt- 
ed the  enactment  of  this  ordinance,  or  hoir- 
ever  doubtful  the  propriety  of  passing  su(& 
an  ordinance,  those  are  questions  which  are 
submitted  by  the  legislature  to  the  discre- 
tion of  the  council,  and  upon  them  it  is  not 
our  province  to  comment.  We  think,  with- 
out further  investigation,  that  there  is  no 
doubt  that  the  or<Snance  is  warranted  by 
legislative  authority. 

Some  question  was  raised  bv  the  court  at 
the  time  of  the  argument  of  this  case  in  re- 
lation to  the  ordinance  being  in  confiict  with 
9S  I,  2,  and  9  of  article  7  of  the  state  Con- 
stitution, which  provide  for  uniformity  in 
taxation.  Counsel  for  the  respondent  was 
requested  by  the  court  to  furnish  it  with  a 
brief  on  that  subject,  which  he  did,  and  up- 
on an  examination  of  the  cases  cited  and  of 
other  eases  we  have  become  convinced  that 
the  question  raised  by  the  court  was  not  a 
question  pertinent  in  this  case;  that,  under 
the  great  weight  of  authority,  a  tax  on  occu- 
pation, business,  etc.,  is  not,  in  legal  contem- 
plation, a  tax  on  propertv,  which  falls  with- 
in the  inhibition  imposed  by  the  usual  con- 
stitutional provisions  in  relation  to  uni- 
formity of  taxation;  and,  in  consideration 
of  the  fact  that  the  state  Constitution  is  a 
limitation  upon  the  actions  and  powers  of 
the  legislature  instead  of  a  grant  of  power, 
that  Sie  power  of  the  legislature  to  tax 
trades,  professions,  and  occupations  is,  in 
the  absence  of  constitutional  restriction,  a 
matter  within  its  absolute  control,  and  rest- 
inffentirely  in  sound  legislative  discretion. 

The  judgment  toUl  he  affirmed. 

Gordon,  Ch.  J.,  and  X*iillorton  and 
BeaTiSf  JJ.,  concur. 


STATE  of  Washington  em  rel.  M.  WEIN- 
BERG, Reept., 

V. 

PACIFIC   BREWING  &  MALTING  COM- 
PANY  et  oZ.,  Appfs. 


( 


Wssh. 


) 


1.  The  eovrt  vrill  not  dlanilss  a 
mandamus  proceed  luff  In  the  first  In* 
stance  apon  its  attention  being  called  to  the 
fact  that  It  Is  not  prosocuted  In  the  name  of 
the  proper  party,  bnt  will  fflve  sn  opportun- 
ity to  amend  by  striking  oat  the  name  of  the 
nnnecessary  party  and  Inserting  the  name  of 
the  party  beneficially  interested. 

a.  A  mandamus  prooeedinff  Is  proper- 
ly bronffht  In  the  nanie  of  the  state 
on  the  relation  of  the  party  beneficially  In- 
terested, where  statutes  do  not  define  the 
writ,  or  prescribe  for  It  a  form  of  title,  or 
declare  In  whose  name  It  shall  be  prosecuted 
but  preserve  the  ancient  method  of  suing  out 
the  writ,  and  prescribe  that  It  mu^t  be  issned 


NoTR. — For  note  on  the  rlgbt  to  Inspect  ths 
books  of  a  corporation,  see  Welhenmayer  ▼.  Bit- 
ner  (Md.)  45  L.  R.  A.  450. 
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apon  allldaTlt  on  the  appllcfttion  ot  the  party 
beneflcially  interested. 
t.  A  atockliolder  lias  a  rlfflit  to  inapeet 
and  examine  the  boolca  and  records  of 
the  corporation  at  reasonable  times,  so  long 
as  his  purpose  is  to  inform  himself  as  to  the 
manner  and  fidelity  with  which  the  corporate 
affairs  are  being  conducted,  and  his  examina- 
tion is  made  in  the  interests  of  the  corpora- 
tion. 

4.  The  burden  of  proof  that  a  atoelc- 
holder*a  reaneat  for  inapeetion  of  the 
boolui  of  the  corporation  Ls  not  made  In  the 
Interests  of  the  corporation  is  upon  the  cor- 
poration, when  it  refuses  the  request  upon 
that  ground. 

5.  The  vrron^nl  refnaal  of  Inapeetion 
of  the  boolui  of  a  corporation,  on  the 
broad  ground  that  the  shareholder  had  no 
right  to  inflect  them  at  sny  time  or  for  sny 
purpose,  cannot  be  sustained  on  appeal  on  the 
ground  that  it  was  not  shown  that  his  de- 
mand was  made  during  business  hours  or  at 
the  proper  place,  or  that  the  person  making 
It  was  his  agent. 

(September  27,  1890.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Superior  Court  for  Pierce  County 
in  favor  of  relator  in  a  proceeding  to  oompel 
defendants  to  permit  relator  to  inspect  the 
books  of  the  corporation.    A/firmed, 

The  facts  are  stated  in  the  opinion. 

MeMre,  Oaatpbell  A  Powell*  for  appel- 
lants: 

The  state  of  Washington  has  no  interest 
in  the  proceeding.  As  mandamus  is  a  ciyil 
remedy,  the  proceeding  therefor  should  have 
been  brought  in  the  name  of  the  party  bene- 
ficially  interested. 

Code  1881,  §  4;  State  em  rel.  Atchieon,  7. 
d  8.  F,  B,  Co.  v.  Jefferaon  County  Cofnre.  11 
Kan.  66;  Taylor  v.  Tacoma,  15  Wash.  02,  45 
Pac.  641 ;  State  ew  rel,  Nookaaok  River  Boom 
Co.  ▼.  Whatcom  County  Super,  Ct.  2  Wash. 
0,  25  Pac  1007 ;  People  em  reL  Livingston  v. 
Paeheco,  20  Cal.  210. 

At  common  law,  in  order  to  entitle  a  stock- 
holder of  a  private  corporation  to  a  manda- 
mus to  compel  the  custodian  of  its  corpo- 
rate records  and  documents  to  allow  him  an 
inspection  of  them,  he  must  show  that  he  has 
made  a  proper  demand  for  such  inspection, 
at  a  proper  time  and  place,  and  for  a  speci- 
fied and  proper  reason. 

People  em  reL  Bishop  v.  Walker,  0  Mich. 
328;  Lyon  v.  American  Screw  Co,  16  R.  I. 
472,  17  Ati.  61. 

A  stockholder  had  no  absolute  right  to  ex- 
amine the  books  of  the  corporation  of  which 
he  was  a  stockholder. 

Taylor,  Ev.  9  1346;  King  v.  Merchant  Tail- 
ore*  Co.  2  Bam.  &  Ad.  115;  Imperial  Gas 
Co,  T.  Clarke,  7  Bing.  06;  Birmingham  B.  A 
T,  Junction  R.  Co,  v.  White,  1  Q.  B.  282;  2 
Phillips,  £v.  314;  King  v.  Bank  of  England, 
2  Barn,  ft  Aid.  620;  People  em  rel.  Bishop  v. 
Walker,  0  Mich.  328;  Lyon  v.  American 
Screw  Co.  16  R.  I.  472,  17  Atl.  61. 

He  must  show  that  he  desires  such  inspec- 
tion for  some  just  or  useful  object,  or  to  pre- 
vent some  injury  which  he  will  sustain  if  he 
is  not  allowed  to  inspect  them. 
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People  em  ret.  Hatch  v.  Lake  Shore  d  M. 
S.  R.  Co.  11  Hun,  1,  Affirmed  in  Sage  v.  Lake 
Shore  d  M,  S.  R,  Co,  70  N.  Y.  220. 

He  will  then  be  allowed  to  inspect  them  at 
the  proper  place  and  on  proper  occasions. 

People  em  rel.  Bishop  v.  Walker,  0  Mich. 
328. 

But  only  to  the  extent  necessary  for  the 
purpose  indicated. 

King  v.  Merchant  Tailors^  Co,  2  Barn.  & 
Ad.  115. 

The  writ  will  not  be  granted  when  it  is 
asked  for  mere  curiosity. 

People  em  rel.  Bishop  v.  Walker,  9  Mich. 
328. 

Or  for  speculative  purposes. 

Phcenim  Iron  Co,  v.  Com,  em  rel.  Sellers, 
113  Pa.  563,  6  Atl.  75. 

Or  at  the  caprice  of  the  curious  or  sus- 
picious. 

Lyon  V.  Amerioan  Screw  Co.  16  R.  I.  472, 
17  Atl.  61;  People  em  rel.  Field  v.  Northern 
P.  R,  Co.  18  Fed.  Rep.  471;  Sage  v.  Lake 
Shore  d  M.  S.  R.  Co.  70  N.  Y.  220. 

A  stockholder  is  not  entitled  to  mandamus 
upon  merely  alleging  grounds  on  which  the 
relator  believes  that  the  corporate  affairs 
have  been  improperly  conductea  and  the  offi- 
cers unduly  diosen,  and  complaining  of  mis-- 
government  in  some  particular  instances  not 
affecting  the  parties  themselves  or  any  mat- 
ter then  in  dispute. 

King  v.  Merchant  Tailors^  Co.  2  Bam.  & 
Ad.  115. 

Nor  will  a  stockholder  be  allowed  manda- 
mus if  there  be  fair  grounds  to  believe  the 
relator  intends  to  make  an  improper  use  of 
the  information  he  is  seeking. 

State  em  rel.  Rosenfeld  v.  Einstein,  46  N. 
J.  L.  479. 

Messrs.  Pritehard  A  Haifflit,  for  re- 
spondent: 

The  question  as  to  the  prosecution  of  the 
writ  in  the  name  of  the  state  is  purely  tech- 
nical; and  if  this  mode  of  prosecution  be  in- 
formal under  the  Code,  leave  would,  of 
course,  be  given  to  amend. 

State  em  rel,  Huston  v.  Perry  County 
Comrs.  5  Ohio  St.  497. 

Mandamus  is  still  a  writ  (2  Ballinger, 
Anno.  Codes,  9  5754),  and  therefore  issues 
in  the  name  of  the  state. 

Bouvier,  Law  Diet,  title  Writ. 

An  application  for  a  mandamus  is  not  a 
civil  action,  but  a  special  proceeding. 

2  Ballinger,  Anno.  Codes,  9§  5738,  5776; 
State  em  rel.  Dakota  Hail  Asso.  v.  Carey, 
2  N.  D.  86, 49  N.  W.  164 ;  People  em  rel.  Sheri- 
dan V.  French,  18  Abb.  N.  C.  413;  Territory 
em  rel.  Tanner  v.  Potts,  3  Mont.  364;  Chinn 
V.  Trustees,  32  Ohio  St.  236;  Com,  em  rel, 
Witmer  v.  Lanoaster  County  Comrs.  6  Binn. 
5;  Bosenhaum  v.  San  Francisco,  120  U.  8. 
450,  30  L.  ed.  743,  7  Sup.  Ct  Rep.  633. 

The  changes  effected  by  the  statute  of  Anne 
are  not  deemed  to  change  the  formal  charac- 
ter of  the  proceeding,  which  still  continues 
to  be  an  application  for  the  issuance  of  ths 
writ,  and  tnerefore  it  is  entitled  in  the  name 
of  the  state  on  the  relation  of  the  party  ap- 
plying for  the  writ,  against  the  parties  to 
whom  the  writ  is  dire^ed. 
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High,  Extr.  Legal  Rem.  Ist  ed.  |  1430; 
Btate  em  rel.  H%Mt<m  v.  Perry  County  Comrs, 
6  Ohio  St.  497;  State  ex  rel,  Dakota  Hail 
As9o,  V.  Carey,  2  K.  D.  36,  49  N.  W.  164: 
Rider  ▼.  Broum,  1  Okla.  244,  32  Pac.  341; 
State  ex  reh  Levy  v.  Spicer,  36  Neb.  469,  54 
N.  W.  849;  Van  Horn  ▼.  State  ex  rel  Allen, 
61  Neb.  232,  70  N.  W.  941;  Whiteeides  v. 
Stuart,  91  Tenn.  710,  20  S.  W.  245;  People 
ex  rel.  Sherwood  v.  State  Bd.  of  Canvaaeers, 
129  N.  Y.  360,  14  L.  R.  A.  646,  29  N.  £.  345; 
Btate  ex  rel,  Parrott  v.  Ohio  Public  Works, 
36  Ohio  St.  409;  State  ex  rel.  Oreen  Bay  d 
U.  R.  Co.  y.  Jenninga,  66  Wis.  113,  14  N.  W. 
28 ;  Territory  ex  rel.  Tanner  v.  Potta,  3  Mont. 
364;  State  ex  rel.  Curtis  v.  McCullough,  3 
NeT.  202;  Chance  v.  Temple,  1  Iowa,  179; 
Moses  V.  Kearney,  31  Ark.  261;  Brower  v. 
O'Brien,  2  Ind.  423 ;  Jessup  v.  Carey,  61  Ind. 
584 ;  State  ex  rel.  Kelleher  v.  St.  Louis  Pub- 
Uo  Schools,  134  Mo.  298,  35  S.  W.  617;  Run- 
ion  V.  Latimer,  6  S.  G.  N.  S.  126;  fiftate  es 
rel.  Clark  v.  Lonp,  37  W.  Va.  266,  16  S.  E. 
578;  Ex  parte  Root,  4  Cow.  548. 

The  statutes  of  the  state  have  assimilated 
the  mandamus  proceeding  to  a  civil  action, 
but  have  not  made  it  a  civil  action. 

State  ex  rel.  Dakota  Hail  Asso.  v.  Carey, 
2  N.  D.  36,  49  Pac.  164. 

Some  of  the  authorities  declare  that  the 
proceeding  must  be  prosecuted  in  the  name 
of  the  state. 

Chance  v.  Temple,  1  Iowa,  179;  State  ex 
rel.  Curtis  v.  McCullough,  3  Nev.  202;  State 
ex  rel.  Parrott  v.  Ohio  Public  Works,  36  Ohio 
St.  409 ;  Territory  ex  rel.  Tanner  v.  Potts,  3 
Mont.  364;  Whitesides  v.  Stuart,  91  Tenn. 
710,  20  S.  W.  245;  Lord  v.  Bates,  48  S.  C. 
95,  24  S.  E.  755;  State  ex  rel.  Atchison,  T. 
d  8.  F.  R.  Co.  V.  Jefferson  County  Comrs.  11 
Kan.  66. 

The  practice  of  this  state  regarding  the 
entitling  of  this  proceeding,  and  especially 
of  this  court  in  exercising  original  jurisdic- 
tion to  issue  writs  of  mandamus,  has  uni- 
formly been  in  accordance  with  the  histori- 
cal and  appropriate  method  of  entitling  it 
adopted  in  this  case. 

State  ex  rel.  Oerman  Sav.  d  Loan  Soc.  v. 
Prather,  19  Wash.  336,  53  Pac.  344;  State 
ex  rel.  Oatsiert'Schwabcwher  Land  Co.  v. 
Bridges,  19  Wash.  428,  53  Pac.  547;  State  ex 
rel.  Hellar  v.  Young,  18  Wash.  21,  50  Pac 
786;  State  ex  rel.  Boyle  v.  Pieroe  County 
Super  Ct,  19  Wash.  128,  52  Pac.  1013;  State 
ex  rel.  Fairhaven  Land  Co.  v.  Cheetham,  17 
Wash.  131,  49  Pac.  227 ;  State  ex  rel.  Middle- 
brook  V.  Reid,  17  Wash.  267,  49  Pac.  517,  17 
Wash.  688,  49  Pac.  516;  State  ex  rel.  Alladio 
V.  King  County  Super.  Ct.  17  Wash.  54,  48 
Pac.  733;  State  ex  rel.  Bellingham  Bay  Im- 
prov.  Co.  V.  Bridges,  19  Wash.  431,  53  Pac 
545;  State  ex  rel.  Smith  v.  McClinton,  17 
Wash.  45,  48  Pac  740;  State  ex  rel.  Wolf  v. 
Moore,  16  Wash.  360,  47  Pac  757;  State  ex 
rel.  Puget  Sound  Nat.  Bank  v.  King  County 
Super.  Ct.  14  Wash.  686,  45  Pac  670;  State 
ex  rel.  AUuka  Packers*  Asso.  v.  Crawford j  13 
Wash.  633,  43  Pac  892;  State  ex  rel.  Col- 
lins V.  Snohomish  County  Super.  Ct.  13 
Wash.  187,  43  Pac  19 ;  State  ex  rel.  Smith 
V.  Parker,  12  Wash.  685,  42  Pac  113;  State 
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ex  rel.  Bancroft-Whitney  Co.  v.  Price,  18 
Wash.  653,  42  Pac  120. 

The  relator,  being  a  large  stockholder, 
owning  nearly  one  fifth  of  the  capital  of  the 
entire  company,  and  seeking  to  examine  the 
books  of  account  only  at  reasonable  times  and 
on  proper  occasions  for  the  purpose  of  learn- 
ing the  condition  of  the  affairs  of  the  com- 
pany, the  manner  in  which  its  business  was 
being  managed,  and  the  value  and  nature  of 
her  interest  in  the  property  thereof,  had  a 
clear  right  to  do  so,  which,  being  denied,  was 
properly  enforced  by  mandamus. 

Huylar  v.  Cragin  Cattle  Co.  40  N.  J.  £q. 
392,  2  Atl.  274;  Lewis  v.  Brainerd,  53  Vt. 
519;  State  ex  rel.  Martin  v.  Bienville  OH 
Works  Co.  28  La.  Ann.  204 ;  Legendre  v.  New 
Orleans  Brewing  Asso.  45  La.  Ann.  669,  12 
So.  837;  State  ex  rel.  Bourdette  v.  New  Or- 
leans OasUght  Co.  49  La.  Ann.  1556,  22  So. 
815;  Ranger  v.  Champion  Cotton-Press  Co. 
51  Fed.  Rep.  61;  Deaderiok  v.  Wilson^  8 
Baxt.  108;  State  ex  rel.  Doyle  v.  LaugMUi, 
63  Mo.  App.  542;  Union  Nat.  Bank  v.  Hunt, 
76  Mo.  439;  Re  Steinway,  31  App.  Div.  70,  52 
N.  Y.  Supp.  343;  4  Thomp.  Corp.  S  4418; 
Swift  V.  Richardson,  7  Houst.  {DeL)  338,  92 
AU.  143;  State  ex  rel.  Spinney  v.  Sports- 
man's Parte  d  Club  Asso.  29  Mo.  App.  326. 

FvUertoa,  J.,  delivered  the  opinion  of  the 
court: 

The  Pacific  Brewing  &  Malting  Company 
is  a  corporation  organized  under  the  laws 
of,  and  doing  business  within,  the  state  of 
Washington,  and  William  Virges  is  the  treas- 
urer of,  and  is  entitled  to  and  has  possession 
and  custody  of  the  books  of  account  of,  said 
corporation.  The  respondent  is  a  stockhold- 
er of  the  Pacific  Brewing  &  Malting  Com- 
pany, owning  803  of  the  5,000  shares  in 
which  the  capital  stock  of  the  corporation  is 
divided,  the  par  value  of  each  share  being 
$100.  On  August  10,  1898,  the  respondent 
applied  to  the  court  below  for  a  writ  of  man- 
damus to  compel  the  appellants  to  permit 
her  to  inspect  the  account  books  of  the  corpo- 
ration. As  a  cause  for  the  issuance  of  the 
writ,  she  alleged:  "That  relator,  as  such 
stockholder,  has  for  some  time  been  desirous 
of  learning  the  true  condition  of  the  affairs 
of  said  company,  and  of  the  management  of 
its  business,  and  of  the  value  and  nature  of 
relator's  interest  and  property  therein  as 
such  stockholder,  and  of  the  manner  and  skill 
and  fidelity  with  which  relator's  interests  as 
stockholder  as  aforesaid  are  and  have  been 
attended  to  and  protected,  and  to  that  end 
has  sought  to  inspect  and  examine,  at  proper 
and  convenient  times,  and  without  interrup- 
tion or  embarrassment  to  said  company,  or 
to  the  management  or  transaction  of  the 
business  thereof,  the  books  of  account  of  said 
corporation,  and  has  requested  and  demand- 
ed of  said  respondents  permission,  access, 
and  opportunity  to  so  examine  said  books 
of  account,  but  said  respondents,  and  each  of 
them,  have  always  refused,  .and  still  refuse, 
relator  such  permission,  access,  and  oppor- 
tunity." The  lower  court  caused  an  alterna- 
tive writ  to  issue  directing  the  appellants  to 
permit  the  respondent  to  inspect  the  books. 
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or  show  cause,  on  a  date  named,  why  a  per- 
emptory writ  commanding  them  to  do  so 
should  not  issue.  On  the  return  day  the  ap- 
pellants appeared,  and  moved  the  court  to 
quash  the  proceedings,  for  reasons  which  are 
hereafter  noticed;  and,  on  their  motion  be- 
ing overruled,  demurred,  reciting  the  grounds 
contained  in  their  motion,  and  the  further 
ground  that  the  alternative  writ  of  mandate, 
and  the  affidavit  on  which  it  was  l»sed,  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  or  to  entitle  the  court  to  issue  the 
writ,  and  that  the  respondent  had  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary 
course  of  law.  The  demurrer  was  also  over- 
ruled; whereupon  the  appellants  took  issue 
upon  the  facts  alleged,  upon  which  a  trial 
was  had  before  the  court  without  a  jury,  re- 
sulting in  a  judgment  in  favor  of  the  re- 
spondent, and  an  order  that  a  peremptory 
writ  of  mandate  issue.  From  the  judgment 
and  the  several  orders  and  the  rulings  of  the 
court  this  appeal  is  taken. 

1.  The  motion  to  quash  and  dismiss  is 
based  on  the  ground  that  the  proceeding  is 
Dot  prosecuted  in  the  name  of  the  real  party 
in  interest,  and  is  wrongly  entitled.  The 
contention  is  that  in  all  special  pr^^^eedings, 
where  the  state  has  no  direct  inteic^.,  it  can- 
not be  made  a  party,  and  its  name  should  not 
be  used  in  the  title  of  such  proceedings;  that 
the  proper  way  to  entitle  such  a  cause  is  in 
the  name  of  the  interested  party  as  plaintiff, 
and  the  adverse  party  as  defendant,  after  the 
manner  required  in  an  ordinary  civil  action. 
In  support  of  this,  the  appellants  cite  sub- 
divisions 1  and  2  of  S  4753,  and  §S  4824, 
5738,  and  5775,  of  Ballinger's  Annotated 
Codes  and  Statutes.  Conceding  the  con- 
struction put  upon  the  statute  by  the  ap- 
pellants to  be  the  proper  one,  the  result  con- 
tended for  by  them  would  not  necessarily  fol- 
low. The  court  will  not  in  the  first  instance, 
on  its  attention  being  called  to  this  charac- 
ter of  defect,  quash  the  writ  and  dismiss  the 
proceeding,  but  will  first  grant  the  applicant 
an  opportunity  to  amend  by  striking  out  the 
name  of  the  unnecessary  party,  and  insert- 
ing the  name  of  the  party  beneficially  inter- 
ested in  the  writ,  and  will  only  dismiss  when 
its  order  in  this  respect  is  disobeyed.  But 
treating  the  motion  to  quash  as,  in  effect,  a 
motion  to  require  the  applicant  to  amend, 
should  it  be  allowed?  At  common  law,  as 
formerly  adjudicated  in  the  courts  of  Eng- 
land and  in  some  of  the  courts  of  this  coun- 
try, the  writ  of  mandamus  was  regarded  as 
purely  a  prerogative  writ,  issuable  not  of 
right,  but  only  at  the  pleasure  of  the  sover- 
eign or  state,  and  hence  only  in  his  or  its 
name  and  as  an  attribute  of  sovereignty. 
Now,  in  this  country,  it  is  generally,  if  not 
universally,  regarded  as  a  writ  of  right,  is- 
suable as  of  course  upon  proper  cause  shown, 
and  it  would  seem  there  could  be  no  very  sat- 
isfactory reason  given  why  the  proceedings 
should  not  be  conducted  as  in  an  ordinary 
dvil  action  for  the  protection  of  private 
rights;  that  is,  in  the  name  of  the  actual 
parties  in  interest  as  plaintiff  and  defendant, 
without  introducing  the  state  as  the  prose- 
cutor, unless  issued  in  behalf  of  the  state. 
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Yet  it  is  evident  that  the  statute  regulating 
the  procedure  did  uot  contemplate  this 
change.  It  still  preserves  the  ancient  method 
of  suing  out  the  writ  prescribing  that  it 
''must  1^  issued  upon  affidavit  on  the  appli- 
cation of  the  party  beneficially  interested." 
Neither  does  the  statute  define  the  writ,  or 
prescribe  for  it  a  form  of  title,  nor  declare 
in  whose  name  it  shall  be  prosecuted;  and 
it  is  evident  that  the  statute,  when  it  speaks 
of  the  writ,  must  refer  to  the  writ  as  it  was 
known  and  defined  at  common  law.  The 
weight  of  authority,  also,  seems  to  be  against 
the  appellants.  As  sustaining  their  conten- 
tion, our  attention  is  called  to  the  cases  of 
People  ew  reL  Livingston  v.  Pctoheco,  29  Cal. 
210,  and  State  ex  rel.  Atchison,  T,  d  8.  F, 
R.  Co.  V.  Jefferson  County  Comrs,  11  Kan. 
66.  These  cases,  with  others  that  might  be 
cited  from  those  states,  hold  with  them.  In 
California,  however,  in  the  subsequent  case 
of  People  ex  rel.  Ferguson  v.  San  Franoisoo 
City  d  County  Supers.  36  Cal.  595,  it  was 
said,  speaking  of  this  contention:  "We  are 
not  inclined  to  extend  the  principles  adju- 
dicated in  People  ex  rel,  Ltvingston  v.  Pa- 
checo,  on  this  point,  beyond  the  facts  of  that 
case."  It  would  seem,  too,  that  in  applying 
the  principles  announced  in  the  cases  cited  to 
subsequent  cases,  the  courts  of  those  states 
have  not  been  entirely  consistent.  If  it  be 
error  to  join  the  state  as  prosecutor  in  a 
case  where  only  a  private  prosecutor  is  in- 
terested, it  ought  to  be  equally  so  to  join  a 
private  prosecutor  with  the  state  where  the 
writ  is  prosecuted  on  behalf  of  the  whole 
people, — where  the  state  alone  is  interested, 
— ^yet  this  is  constantly  being  done  in  both 
California  and  Kansas.  Turning  to  the  de- 
cisions from  other  states  having  statutes 
similar  to,  and  equally  liberal  with,  our  own, 
the  method  of  procedure  adopted  by  the  re- 
spondent in  this  instance  is  generally  ap- 
proved. In  State  ex  rel.  Levy  v.  Spicer,  36 
Neb.  477,  54  N.  W.  852,  it  is  said:  "The 
right  of  the  relator  to  bring  an  action  by 
mandamus  in  the  name  of  the  state  has  been 
recognized  from  the  earliest  period  of  our 
history  as  a  state,  and  may  be  regarded  as 
a  settled  rule,  which,  if  changed,  it  should  be 
done  by  the  legislature."  In  State  ex  rel. 
Dakota  Hail  Asso.  v.  Carey,  2  N.  D.  36,  49 
N.  W.  164,  a  case  where  the  attorney  general 
appeared  and  moved  to  dismiss  because  the 
proceeding  was  not  prosecuted  in  the  name 
of  the  refd  party  in  interest,  the  court,  cit- 
ing the  statute  of  that  state,  which  declared 
that  "every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,"  held  that 
this  section  applied  only  to  remedies  former- 
ly had  by  action  at  law  or  by  suit  in  equity, 
and  was  not  intended  to  include  special  pro- 
ceedings, such  as  mandamus,  etc,  saying: 
"We  can  see  no  good  likely  to  result  from 
changing  the  established  practice  in  this  re- 
spect, and,  on  the  other  hand,  a  change  not 
based  on  a  new  and  well-considered  statute 
would,  in  our  opinion,  tend  to  much  confu- 
sion in  the  practice,  and  thereby  greatly  im- 
pair the  usefulness  of  the  writ."  In  State 
ex  rel.  Huston  v.  Perry  County  Comrs.  5 
Ohio  St.  497,  it  is  said:     "The  question  as 
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to  tbe  prosecution  of  the  writ  in  the  name 
of  the  state  is  purely  technical,  and,  if  this 
mode  of  prosecution  be  informal  under  the 
Code,  leave  would,  of  course,  be  given  to 
amend.  But  we  incline  to  think  this  mode  of 
proceeding  in  mandamus  proper.  The  writ 
IS,  from  its  very  nature  and  definition,  'a 
command  issuing  in  the  name  of  the  sov- 
ereign authority.'  Bouvier,  Diet.  Black- 
stone  says :  'It  is  a  command  issuing  in  the 
King's  name.'  In  the  United  States  it  has 
always  been  issued  in  the  name  of  the  sov- 
ereignty by  which  it  has  been  authorized. 
We  apprehend  the  Code  does  not  contemplate 
an  essential  change  in  the  character  of  the 
writ  or  the  proceSings  under  it.  From  the 
nature  of  the  remedy,  this  suit,  then,  is 
properly  prosecuted  in  the  name  of  the 
state."  Collet  v.  Alliaon,  1  Okla.  42,  25  Pac. 
616;  State  em  rel,  Ourtia  v.  McCullough,  3 
Nev.  202;  Chunuuero  v.  Potta,  2  Mont.  242; 
Territory  ea  rel.  Tanner  v.  Potte,  3  Mont. 
364;  State  ew  rel,  Parrott  v.  Ohio  Public 
Works,  36  Ohio  6t  409;  Whiteeidea  v. 
Stuart,  91  Tenn.  710,  20  6.  W.  245.  In  all 
the  numerous  applications  for  this  writ  made 
before  this  court,  and  before  the  superior 
courts  and  brought  here  on  appeal,  the  pro- 
ceedings have  been,  with  perhaps  one  excep- 
tion, prosecuted  in  the  name  of  the  state  on 
the  relation  of  party  beneficially  interested, 
and,  as  is  stated  by  the  counsel  for  appel- 
lants in  their  brief,  "it  is  believed  that  this 
is  the  first  time  that  the  question  of  prac- 
tice presented  by  the  case  at  bar  has  been 
submitted  to  this  court  for  its  decision."  It 
is  proper  to  add  that  this  practically  uni- 
form construction  of  the  statutes  relating 
to  this  subject  by  the  learned  and  distin- 
guished counsel  who  appear  before  the  bar 
of  this  court  is  entitled  to  great  weight  in 
determining  what  is  the  proper  practice,  and 
that  when  a  practice  is  once  established  radi- 
cal innovations  are  to  be  avoided,  especially 
whiBre  no  real  evil  is  corrected  by  the  change. 
We  conclude,  therefore,  that  this  proceeding 
is  properly  brought  in  the  name  oi  the  state, 
on  the  relation  of  the  party  beneficially  inter- 
ested. 

2.  Another  question  is.  Has  the  respondent 
shown  facts  sufficient  to  authorize  the  court 
to  direct  that  a  writ  of  mandamus  issue? 
The  stockholders  of  a  corporation  have  at 
common  law,  for  a  proper  purpose  and  at 
seasonable  times,  a  right  to  inspect  any  or 
all  books  and  records  of  the  corporation. 
While  this  right  is  universally  recognized, 
the  courts  disagree  as  to  what  is  a  proper 
purpose,  or,  rather,  as  to  what  facts  are  suffi- 
cient to  warrant  the  court  in  directing  by 
mandamus  permission  to  inspect,  where  the 
stockholder  has  been  refused  such  by  the  of- 
ficers of  the  corporation.  In  the  early  case 
of  King  v.  Merchant  Tailors'  Co,  2  Barn.  & 
Ad.  115,  this  question  received  consideration 
by  the  court  of  the  King's  bench  in  England, 
on  which  the  several  judges  expressed  opin- 
ions. The  rule  to  show  cause  why  a  writ  of 
mandamus  should  not  issue  was.  obtained 
upon  the  affidavits  of  certain  liverymen  and 
freemen  of  the  company,  who  alleged,  among 
other  things,  that  the  attention  of  the  de- 
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ponents  had  for  a  considerable  time  been 
called  to  the  afiTairs  of  the  company  by  re- 
ports, which  they  believed  to  be  well  founded, 
that  the  revenues  of  the  company  were  mis- 
employed through  malpractices  on  the  part 
of  those  members  who  had  the  management 
of  the  company's  affairs;  that  the  fine  for 
admitting  freemen  to  the  livery  had  been  re- 
cently twice  raised,  without  any  correspond- 
ing increase,  as  deponents  were  informed  and 
believed,  in  the  pensions  and  charitable  dis- 
bursements of  the  company;  that  a  lavish 
expense  had  taken  place,  unsanctioned  by  the 
majority  of  the  nlembers  of  the  company; 
that  a  clerk  of  the  company  had,  as  depon- 
ents had  heard  and  believed,  misappropriated 
funds  of  the  company  to  a  large  amount, 
but  that  no  accounts  or  information  had  been 
laid  before  the  freemen  by  which  they  could 
learn  the  amount  of  such  defalcation,  nor 
could  they  ascertain,  unless  allowed  to  look 
at  their  charters,  by-laws,  books,  muniments, 
and  documents,  whether  such  their  common 
funds  were  properly  applied  and  accounted 
for  or  not;  that  they  had  no  other  wish  in 
desiring  the  inspection  of  the  books  than  to 
see,  on  behalf  of  a  body  of  the  members,  by 
whom  they  were  authorized,  how  their  joint 
funds  were  disbursed,  and  that  the  legal 
rights  and  privileges  of  the  members  were  en- 
joyed agreeably  to  their  charters.  On  mo- 
tion to  discharge  the  rule,  the  judges  were 
unanimous  in  the  opinion  that  no  sufficient 
cause  was  shown  to  warrant  the  court  in  is- 
suing the  writ.  It  was  held  that  before  the 
writ  could  issue  some  distinct  cause  or  pur- 
pose affecting  the  applicant  personally  must 
be  shown,  and  that  a  desire  to  examine  the 
books  for  the  purpose  of  ascertaining  wheth- 
er the  company's  affairs  were  being  properly 
managed  was  not  sufficient  cause.  Passing 
upon  the  motion,  Littledale,  J.,  said:  "The 
master  and  Wardens,  who  have  the  care  of 
the  documents  in  question,  are  bound  to  pro- 
duce them,  if  a  proper  occasion  is  made  out, 
in  a  matter  affecting  the  members  of  the  cor- 
poration. But  I  think  the  members  have  no 
right,  on  speculative  grounds,  to  call  for  an 
examination  of  the  books  and  muniments,  in 
order  to  see  if,  by  possibility,  the  company's 
affairs  may  be  better  administered  than  they 
think  they  are  at  present.  If  they  have  any 
complaint  to  make,  some  suit  should  be  in- 
stituted, some  definite  matter  charged,  and 
then  the  question  will  arise  whether  or  not 
the  court  will  grant  a  mandamus."  Taun- 
ton, J.,  said :  nThere  is  no  express  rule  that, 
to  warrant  an  application  to  inspect  corpora- 
tion documents,  there  must  actually  have 
been  a  suit  instituted;  but  it  is  necessary 
that  there  should  be  some  particular  matter 
in  dispute  between  members,  or  between  the 
corporation  and  individuals  in  it.  There 
must  be  some  controversy,  some  specific  pur- 
pose, in  respect  of  which  the  examination  be- 
comes necessary."  Patteson,  J.,  said:  "I 
am  far  from  saying  that  there  may  not  be 
particular  instances  in  which  a  corporator 
may  apply  for  a  mandamus  to  inspect  docu- 
ments, or  some  of  them,  of  the  kind  here  men* 
tioned,  if  he  can  show  a  specific  ground  of 
application,  and  that  the  granting  of  it  U 
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neoessary  to  prevent  his  suffering  injury,  or 
to  enable  him  to  perform  his  duties.  But  he 
must  state  a  definite  object,  and  here  that 
is  not  done." 

The  principle  announced  in  this  case  has 
been  followed  by  some  of  the  courts  of  this 
country,  in  so  far,  at  least,  as  to  hold  that 
the  mere  benefit  of  knowledge  to  be  derived 
from  the  books  as  to  the  proper  conduct  of 
the  business  is  not  a  siif&cient  cause  for  the 
issuance  of  the  writ  to  compel  the  corporate 
officer  to  grant  an  inspection,  but  that  some- 
thing more  must  be  shown ;  as  that  a  contro- 
versy is  depending,  or  that  some  question 
or  interest  is  involved  with  reference  to 
which  the  contents  of  the  books  may  be  ap- 
plicable. Of  this  class  of  cases,  the  follow- 
ing are  illustrative:  People  em  rel.  Hatch 
V.  Lake  Shore  d  M,  S,  R,  Co,  11  Hun,  1 ;  Peo- 
ple ex  rel.  Bishop  v.  Walker y  9  Mich.  328; 
Com,  ex  rel.  Sellera  v.  Phosnix  Iron  Oo.  105 
Pa.  Ill ;  Lyon  v.  American  Screw  Co,  16  R. 
I.  472,  17  Atl.  61.  The  injustice  of  the  rule, 
when  applied  in  all  its  strictness,  has  been  so 
keenly  felt  that  in  England,  and  in  many 
of  the  United  States,  the  right  of  inspection 
of  corporate  books  is  now  guaranteed  to  the 
stockholders  by  statute,  and  such  statutes 
seem  to  be  generally  held  not  to  be  innova- 
tions in,  but  declaratory  of,  the  common  law. 
The  tendency  of  the  modern  decisions,  also, 
is  towards  holding  that  a  stockholder,  as 
such,  has  a  right  to  inspect  the  books  and 
other  documents  of  the  corporation,  where 
his  sole  object  is  to  inform  himself  as  to  the 
manner  in  which  the  business  of  the  corpo- 
ration is  being  conducted.  In  State  ex  rel, 
Doyle  V.  Laughlin,  53  Mo.  App.  542,  the  facts 
were  that  the  relator  was  a  stockholder  in  a 
banking  corporation,  and  as  such  stockholder 
requested  of  the  directors  and  officers  of  the 
bank  the  privilege  of  examining  the  books 
of  the  bank  for  the  sole  purpose  of  acquaint- 
ing himself  with  the  condition  of  its  affairs 
and  how  the  bank  was  being  managed.  On 
the  request  being  refused,  he  brought  manda- 
mus to  compel  the  officers  to  allow  such  in- 
spection. The  court  said:  "The  right  of  a 
stockholder  to  examine  and  inspect  all  the 
books  and  records  of  a  corporation  at  all  sea- 
sonable times,  and  to  be  thereby  informed  of 
the  condition  of  the  corporation  anu  its  prop- 
erty, is  a  common-law  right.  .  .  .  It  is 
quite  obvious,  therefore,  that  the  relator  has 
a  clear  right  to  examine  the  books  of  the 
bank  in  question ;  and,  though  the  relator  in 
his  application  for  the  alternative  writ  took 
the  precaution  to  state  the  purposes  for 
which  he  sought  to  exercise  the  right  of  in- 
spection, this,  upon  principle,  we  think  was 
unnecessary.  If  the  right  of  inspection  of 
the  corporate  books  exists,  whether  under 
the  statute  or  at  common  law,  the  purpose 
of  the  exercise  of  the  right  is  immaterial. 
State  ex  rel.  Spinney  v.  Sportsman's  Park 
d  Club  Asso.  29  Mo.  App.  326.  Because  the 
right  may  be  made  the  subject  of  abuse  does 
not  prove  that  it  does  not  exist.  The  man- 
ner in  which  it  may  be  exercised  might  well 
be  regulated  by  the  by-laws  of  the  corpora- 
tion. Such  regulations  would,  of  course, 
have  to  be  reasonable.  Tne  right  could  not 
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be  regulated  out  of  existence.'*  In  State  ex 
rel.  Bowrdette  v.  Ifeu)  Orleans  Qaslighi  Co, 
49  La.  Ann.  1556,  22  So.  815,  the  court  said: 
"No  better  way  of  safeguarding  the  interests 
of  the  public  can,  perhaps,  be  devised,  or  one 
that  may  be  so  easily  and  readily  applied, 
as  the  right  to  the  frequent,  sudden,  and 
speedy  examination  of  the  books  of  corpora- 
tions in  the  stock  or  shares  of  which  invest- 
ors and  speculators  are  invited  to  trade.  The 
recognition  of  this  fact  attests  alike  the  wis- 
dom and  purpose  of  the  framers  of  the  Con- 
stitution. The  question  here  presented  was 
virtually  passed  upon  in  Legendre  v.  New 
Orleans  Brewing  Asso,  46  La.  Ann.  669,  12 
So.  837,  and  adversely  to  the  pretensions  of 
defendant  corporation  herein.  See  also 
State  ex  rel.  Martin  v.  Bienville  Oil  Works 
Co,  28  La.  Ann.  204;  Cockbum  v.  Union 
Bank,  13  La.  Ann.  289.  In  the  United 
States,  the  prevailing  doctrine  appears  to  be 
that  the  individual  shareholders  in  a  corpo- 
ration have  the  same  right  as  the  members  of 
an  ordinary  partnership  to  examine  their 
company's  books,  although  they  have  no  pow- 
er to  interfere  with  the  management.  Mora- 
wetz,  Priv.  Corp.  S  473.  This  doctrine  ob- 
tains with  all  tne  more  force  in  this  state, 
by  reason  df  its  recognition  in  the  Consti- 
tution itself."  In  Leuois  v.  Brainerd,  53  Vt. 
519,  an  action  brought  under  a  statute  to 
recover  a  penalty  fixed  by  the  statute  for  re- 
fusing to  permit  a  stockholder  to  examine 
the  books,  tne  court,  on  affirming  a  judgment 
recovered  for  such  refusal,,  said:  "The 
shareholders  in  a  corporation  hold  the  fran- 
chise, and  are  the  owners  of  the  corporate 
property;  and  as  such  owners  they  have  the 
right,  at  common  law,  to  examine  and  inspect 
all  the  books  and  records  of  the  corporation, 
at  all  seasonable  times,  and  to  be  thereby 
informed  of  the  condition  of  the  corporation 
and  its  property.  Our  statute  provides  the 
method  of  securing  and  enforcing  such  rights. 
The  statute  is  remedial.  It  was  enacted  to 
secure  rights,  and  suppress  fraud  and  wrong, 
and  should  be  so  construed  and  enforced  as 
effectually  to  carry  out  the  purpose  of  the  leg- 
islature and  remedy  the  evil  sought  to  be  pre- 
vented." In  Huylar  v.  Cragin  Cattle  Co.  40 
N.  J.  Eq.  392,  2  Atl.  274,  it  is  said :  "Stock- 
holders are  entitled  to  inspect  the  books  of 
the  company  for  proper  purposes  at  proper 
times.  .  .  .  And  they  are  entitled  to 
such  inspection,  though  their  only  object  is 
to  ascertain  whether  their  affairs  have  been 
properly  conducted  by  the  directors  or  mana- 
gers. Such  a  right  is  necessary  to  their  pro- 
tection. To  say  that  they  have  the  riffht, 
but  that  it  can  be  enforced  only  when  they 
have  ascertained,  in  some  way  without  the 
books,  that  their  affairs  have  been  misman- 
aged, or  that  their  interests  are  in  danger, 
is  practically  to  deny  the  right  in  the  ma- 
jority of  cases.  Oftentimes  frauds  are  dis- 
coverable only  by  examination  of  the  books 
by  an  expert  accountant.  The  books  are  not 
the  private  property  of  the  directors  or  man- 
agers, but*  are  the  records  of  their  transac- 
tions as  trustees  for  the  stockholders."  See, 
further,  Cockbum  v.  Union  Bank,  13  La. 
Ann.  289;  State  ex  rel,  Martin  v.  Bienville 
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Oil  Work9  Co.  28  La.  Ann.  204;  Ranger  t. 
Champion  Cotton-Preaa  Co.  51  Fed.  Rep.  61, 
62;  Deaderick  v.  WHaon,  8  Baxt.  108;  Boone, 
Banking,  §  235;  Cook,  Stock,  Stockholders, 
&  Corp.  Law,  3d  ed.  S  511;  4  Thomp.  Corp. 
§§  4406  et  aeq.  In  §  4418,  the  author  in  the 
last  work  cited  quotes  from  the  English  cases 
announcing  the  rule  that  the  right  to  in- 
spect the  books  of  a  corporation  will  not  be 
enforced  unless  there  is  a  defined,  distinct 
dispute,  and  adds:  "It  should  be  carefully 
added,  however,  that  this  theory  has  gained 
no  considerable  footing  in  America,  nor  is  it 
based  upon  any  foundation  of  sense.  Sub- 
ject to  the  convenience  of  the  others,  or  of 
the  common  agency  which  acts  for  all,  it  is 
the  right  of  every  proprietor  to  know  how 
the  business  in  which  he  has  embarked  his 
money  is  being  carried  on,  whether  there  is 
any  dispute  about  it  or  not.  Nor  can  this 
principle  have  any  application  where  the 
right  is  given  by  statute."  In  S  4407  the 
same  author  says:  "In  corporate  manage- 
ment or  mismanagement,  no  more  frequent 
or  more  aggravated  species  of  outrage  exists 
than  the  refusal  of  those  in  possession  of  the 
corporate  books  to  disclose  to  the  stockhold- 
ers the  written  evidences  of  their  steward- 
ship; and  in  many  cases  nothing  short  of 
severe  pecuniary  forfeitures,  followed  by  im- 
prisonment as  for  crime,  will  afford  an  ade- 
quate protection  to  minority  stockholders." 
Corporations,  owing  to  the  ease  with  which 
they  can  be  formed  under  the  liberal  provi- 
sions of  the  statute,  and  affording,  as  they 
do,  a  limited  liability  for  investors,  have  be- 
come a  favorite  means  for  the  combination 
of  capital,  and  are  now  engaged  in  almost 
every  variety  and  character  of  business.  In 
fact,  they  have  largely  superseded  partner- 
ships. Not  having  behind  them  the  personal 
responsibility  and  fortunes  of  the  promoters, 
or  that  of  those  who  may  have  invested  in 
their  capital  stock,  the  interests  of  the  public 
at  large  require,  and  especially  that  part  of 
the  public  dealing  with  them,  that  the  courts 
adopt  the  rule  which  will  most  largely  con- 
duce to  honesty  in  their  management.  We 
believe  that  these  interests  will  be  better 
protected  by  the  holding  that  a  stockholder 
of  a  corporation  has  the  right,  at  reasonable 
times,  to  inspect  and  examine  the  books  and 
records  of  such  corporation  so  long  as  his 
purpose  is  to  inform  himself  as  to  the  man- 
ner and  fidelity  with  which  the  corporate  af- 
fairs are  being  conducted  and  his  examina- 
tion is  made  in  the  interests  of  the  corpora- 
tion. Nor  will  it  be  presumed,  when  such  re- 
quest is  made,  that  the  purpose  of  the  inspec- 
tion is  other  than  in  the  interest  of  the  cor- 
poration, and,  when  it  is  charged  to  be  other- 
wise, the  burden  should  be  on  the  officers  re- 
fusing such  request  or  the  corporation  to  es- 
tablish it.  The  argument  that,  under  this 
rule,  the  managers  of  a  rival  concern  may  ac- 
quire stock  in  the  corporation,  and  use  the 
privilege  for  the  purposes  of  benefiting  the 
rival  concern,  to  tne  detriment  oi  the  corpo- 
ration, is  not  more  forceful  than  the  other, 
that,  under  the  restricted  rule,  a  combination 
can  be  made  by  persons  holding  the  majority 
of  the  stock,  by  which  the  corporation  is 
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managed  for  their  own  interests,  to  the  ex' 
elusion  and  detriment  of  the  minority  hold- 
ers and  injury  to  the  public  dealing  with  it. 

3.  It  is  contended  that  the  writ  should 
have  been  refused  because  it  is  not  shown 
that  the  demand  for  an  inspection  was  made 
during  business  hours,  or  at  the  place  of 
business  of  the  corporation,  or  that  the  per- 
son making  the  demand  was  the  agent  of  the 
respondent,  or  had  any  lawful  right  to  rep- 
resent her  in  the  transaction.  These  objec- 
tions would  come  with  more  force  had 
the  refusal  to  permit  an  inspection  on  the 
part  of  the  officer  in  charge  of  the  books  been 
based  upon  some  one  or  all  of  these  grounds. 
But  the  refusal  was  made  upon  the  broad 
ground  that  the  respondent,  as  such  share- 
holder, had  no  right  to  inspect  the  books  of 
the  company  at  any  time  or  for  any  pur- 
pose, and  the  main  dispute  in  the  court  below 
seems  to  have  been  as  to  the  existence  of 
this  right.  The  evidence,  also,  upon  these 
points,  is  contradictory,  and,  as  the  court 
found  the  facts  in  favor  of  the  respondent, 
we  do  not  feel  disposed  to  disturb  its  find- 
ings. 

The  judgment  is  affirmed. 

Gordon,  Ch.  J.,  and  Reavis  and  Dun- 
bar, JJ.,  concur. 


NORTH    SPRINGS    WATER    COMPANY, 

Appt., 

V. 

City  of  TACOMA,  Respt, 


( Wash. 


) 


1.  The  ffrant  of  power  to  a  city  by 
charter  to  conatmct,  or  authorise 
others  to  construct,  waterworks.  Is  not 
in  the  alternative  so  as  to  preclude  the  city, 
after  granting  a  fraochlse  which  is  not  ex- 
clusive, from  subseQuently  constructing  wa- 
terworks of  Its  own.  " 

2.  A  ffrant  of  a  franchise  to  a  water 
contpany,  without  any  words  of  exclusion 
or  of  limitation  upon  the  right  oi  the  city, 
does  not  preclude  the  city  from  subsequently 
establishing  waterworks  of  its  own,  although 
the  result  may  be  to  destroy  the  value  of  the 
franchise. 

(October  9,  1899.) 


Note. — As  to  the  power  of  a  city  to  construct 
waterworks  of  its  own  while  a  waterworks  com- 
pany is  exercising  a  franchise  to  supply  water, 
see  also  White  y.  Meadville  (Pa.)  34  L.  R.  A 
567  ;  Skaneateles  Waterworks  Co.  ▼.  Skaneateles 
(N.  T.)  46  L.  R.  A.  687. 

As  to  right  of  city  to  take  plant  of  private 
water  company  by  condemnation,  see  Re  Brook- 
lyn (N.  Y.)   26  L.  R.  A.  270. 

As  to  claim  that  city  must  obtain  its  water 
supply  from  existing  company,  or  else  buy  its 
plant,  see  Helena  Consol.  WatW"  Co.  ▼.  Steele 
(Mont.)  87  L.  R  A.  412. 

As  to  enforcing  contract  of  city  to  purchase 
plant,  see  National  Waterworks  Co.  ▼.  Kansas 
City  (C.  C.  App.  8th  C.)  27  L.  R.  A.  827. 

As  to  enforcing  contract  against  water  com- 
pany, see  Bristol  v.  Bristol  &  W.  Waterworks 
(R.  I.)  32  L.  R.  A.  740. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Pierce  (>)unt7  in 
favor  of  defendant  in  a  suit  to  enjoin  defend- 
ant from  extending  water  mains  in  violation 
of  plaintiff's  rights.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  ClLarles  S.  Foss,  for  appellant: 

The  building  of  waterworks  is  not  a  mu- 
nicipal function. 

Dill.  Mun.  Corp.  4th  ed.  §  27. 

The  city  has  no  power  to  contract  away 
any  of  its  legislative  functions,  the  exercise 
of  which  may  be  necessary  in  the  future  to 
protect  the  public  health.  But  this  would 
not  prevent  it  from  engaging  not  to  enter  in- 
to the  business  of  constructing  and  operating 
a  system  of  waterworks. 

Walla  Walla  v.  Walla  Walla  Wateir  Co. 
172  U.  S.  1,  43  L.  ed.  341,  19  Sup.  Ct  Rep.  77. 

A  ri^ht  to  supply  gas  or  water  to  a  mu- 
nicipality and  its  inhabitants  through  pipes 
and  mains  laid  in  the  streets,  upon  condition 
of  the  performance  of  this  service  by  the 
grantee,  is  the  grant  of  a  franchise  vested 
in  the  state,  in  consideration  of  the  perform- 
ance of  a  public  service,  and,  after  perform- 
ance by  the  grantee,  is  a  contract  protected 
by  the  Constitution  of  the  United  States 
against  state  legislation  to  impair  it. 

Ihid. 

The  franchise  was  assignable. 

Detroit  v.  Detroit  City  R.  Co.  56  Fed.  Rep. 
882;  Commercial  Eleotrio  Light  d  P.  Co.  v. 
Taeoma,  17  Wash.  661,  60  Pac.  592. 

The  city  is  estopped  to  question  the  as- 
sigrnment. 

Seattle  v.  Columbia  d  P.  8.  R.  Co.  6  Wash. 
379,  33  Pac  1048;  Spokane  Street  R.  Co.  v. 
Spokane,  6  Wash.  521,  33  Pac.  1072;  Norton 
▼.  Roalyn,  10  Wash.  44,  38  Pac.  878;  Com- 
fnercial  Electric  Light  d  P.  Co.  v.  Tacoma, 
17  Wash.  661,  50  Pac  692. 

The  city's  choice  exhausted  its  powers. 
The  power  of  a  municipal  corporation  to 
construct  waterworks,  or  to  authorize  the 
construction  of  the  same  by  others,  is  such 
only  as  has  been  delegated  to  it  by  the  legis- 
lature of  the  state. 

New  Orleans  Octalight  Co.  v.  Louisiana 
Ught  d  H.  P.d  Mfg.  Co.  115  U.  S.  660,  29 
Li.  ed.  516,  6  Sup.  Ct.  Rep.  252;  National 
Foundry  d  Pipe  Works  v.  Oconto  Water  Co. 
52  Fed.  Rep.  29.' 

In  this  case  the  grant  is  in  the  alternative. 
Both  methods  cannot  be  employed  at  the 
same  time. 

If  another  is  first  authorized  to  construct 
waterworks,  and  such  grantee  proceeds  to  act 
upon  the  grant,  lays  out  the  necessary  cap- 
ital, and  puts  the  system  in  operation,  and 
the  municipality  subsequently  proceeds  to 
construct  a  system  of  its  own,  this  will  be 
"equivalent  to  confiscation"  of  the  plant  of 
the  city's  grantee. 

Walla  Walla  Water  Co.  v.  Walla  Walla, 
60  Fed.  Rep.  957;  White  v.  Meadville,  177 
Pa.  643,  34  L.  R.  A.  567,  35  Atl.  695 ;  Metz- 
ger  v.  Beaver  Falls,  178  Pa.  1,  35  Atl.  1134; 
Welsh  V.  Beaver  Falls,  186  Pa.  578,  40  Atl. 
784. 

The  municipality  is  just  as  much  bound  to 
act  justly  as  anyone  else 
47  L.  R.  A. 


15  Am.  ft  £ng.  Enc  Law,  p.  1083;  Seattle 
V.  Columbia  d  P.  S.  R.  Co.  6  Wash.  379,  33 
Pac  1048. 

There  need  not  be  a  physical  taking  in  or- 
der that  property  may  be  damaged  within 
the  meaning  of  the  Constitution.  It  is  suffi- 
cient if  the  proposed  action  will  seriously  re- 
duce the  rental  and  the  selling  value  of 
plaintiff's  property. 

Brown  y.  Seattle,  6  Wash.  36,  31  Pac.  313, 
32  Pac  214;  Shepherd  v.  Baltimore  d  0.  R. 
Co.  130  U.  S.  426,  30  L.  ed.  970,  9  Sup.  Ct 
Rep.  598. 

Due  process  of  law  includes  compensation, 
where  private  property  is  taken  under  the 
plea  of  public  good. 

Scott  v.  Toledo,  36  Fed.  Rep.  385,  1  L.  R. 
A.  688;  Lawrettoe  County  v.  Deadwood  d  G» 
Toll-Road  Co.  11  S.  D.  74,  75  N.  W.  817. 

Messrs.  W.  H.  Pritoliard  and  Walter 
M.  Harrey,  for  respondent: 

The  city  had  the  right  to  build  and  con- 
struct its  own  works,  and  the  franchise 
granted  to  the  private  corporation,  although 
it  had  been  acted  upon  and  large  sums  of 
money  expended  under  the  authority  thereby 
given,  could  not  be  urged  against  the  right 
which  the  city  had  to  construct  or  acquire 
otherwise  its  own  gas  works. 

State  ex  rel.  Hamilton  Gas  d  Coke  Co.  v. 
Hamilton,  47  Ohio  St.  52,  23  N.  £.  935; 
Hamilton  Gaslight  d  Coke  Co.  v.  Hamilton, 
37  Fed.  Rep.  832,  146  U.  S.  258,  36  L.  ed. 
963,  13  Sup.  Ct.  Rep.  90;  Westerly  Water- 
works Co.  V.  Westerly,  80  Fed.  Rep.  611; 
Thompson  Houston  Electric  Co.  v.  Newton, 
42  Fed.  Rep.  723;  Colby  University  v.  Canan- 
daigua,  69  Fed.  Rep.  671;  Long  v.  Duluth, 
49  Minn.  280,  61  N.  W.  913;  Re  Millvale,  162 
Pa.  374,  29  Atl.  641;  Long  Island  Water 
Supply  Co.  V.  Brooklyn,  166  U.  S.  685,  41 
L.  ed.  1165,  17  Sup.  Ct.  Rep.  718;  Syracuse 
Water  Co.  v.  Syracuse,  116  N.  Y.  167,  6  L.  R. 
A.  546,  22  N.  £.  381. 

A  franchise  or  privilege  of  this  character 
is  deemed  to  be  personal,  and  not  assignable, 
unless  it  is  clearly  manifested,  by  the  legisla- 
tive body,  that  the  quality  of  assignability  is 
intended  to  be  attached  to  the  franchise. 

Brunswick  Gaslight  Co.  v.  United  States 
Gas,  Fuel,  d  lAght  Co.  85  Me.  532,  27  AtL 
525;  Yisalia  Gas  d  E.  L.  Co.  v.  Sims,  104 
Cal.  326,  37  Pac  1042. 

Reavisy  J.,  delivered  the  opinion  of  the 
court: 

Bill  in  equity  by  the  North  Springs  Water 
Company,  a  corporation,  against  the  city  of 
Tacoma,  a  municipal  corporation,  to  enjoin 
the  city  from  extending  its  water  system  in 
that  part  of  the  city  of  Tacoma  situated  in 
sections  24  and  25,  and  in  what  is  known  as 
''Old  Tacoma,"  and  where  the  plaintiff  owns 
a  plant  and  has  its  mains  and  pipes,  and  is 
supplying  water  to  the  inhabitants,  or  most 
of  them,  of  the  area  designated.  The  facts 
are  substantially  as  follows:  Plaintiff 
(here  appellant)  is  the  owner  of  certain 
springs  of  fresh  water  in  the  northwestern 
part  of  Tacoma,  and  owns  and  operates  a 
system  of  waterworks,  by  means  of  wbich  it 
conveys  the  water  flowing  from  the  springs 
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to  the  city,  and  to  its  inhabitants  living  in 
that  vicinity.  This  system  was  constructed 
and  operated  by  plaintiff  and  its  grantors 
under  franchises  granted  by  the  respondent 
city.  The  construction  of  the  works  was  be- 
gun in  1890,  and  the  franchise  or  right  is 
claimed  under  Ordinance  No.  350  of  the  city 
of  Tacoma,  approved  September  8,  1890. 
The  material  portions  of  the  ordinance  are 
as  follows:  '^Section  1.  That  R.  B.  Mullen 
and  his  assigns  are  hereby  granted  the  right, 
privilege,  and  authority  of  erecting  and 
maintaining  waterworks  in  that  part  of  the 
city  of  Tacoma,  in  the  county  of  Pierce,  and 
state  of  Washington,  which  is  known  and  de- 
scribed as  sections  twenty- four  (24)  and 
twenty-five  (26),  in  township  twenty-one 
(21)  north,  of  range  two  (2)  east  of  the 
Willamette  meridian,  and  of  supplying  that 
part  of  said  city  and  its  inhabitants  with 
pure  and  fresh  water,  for  which  the  said  R. 
B.  Mullen  and  his  assigns  are  hereby  author- 
ized to  charge  the  consumers  thereof  reason- 
able rates.  Sec  2.  lliat  for  the  purpose 
aforesaid  the  said  R.  B.  Mullen  and  his  as- 
signs are  hereby  granted  the  right,  liberty, 
and  privilege  of  laying  down,  rdaying,  con- 
necting, disconnecting,  and '  repairing  such 
and  so  many  pipes  along,  through,  and  under 
the  avenues,  streets,  lanes,  alleys,  and  public 
highways  and  public  parks  and  ground  of 
said  part  of  said  city  of  Tacoma  as  may  be 
necessary,  proper,  and  convenient  for  supply- 
ing the  said  part  of  said  city  and  the  inhabit- 
ants thereof  with  pure  and  fresh  water,  and 
for  that  purpose  to  make  connections  be- 
tween the  street  mains  and  pipes  and  the 
dwellings  or  other  buildings  or  structures  of 
the  consumers."  "Sec.  5.  The  city  council 
hereby  reserves  the  right  to  regulate  by  or- 
dinance and  fix  the  charges  of  said  company 
to  the  consumers  for  the  water  privileges. 
Sec.  6.  The  council  reserves  the  right  to 
amend  this  ordinance  any  time  in  its  judg- 
ment it  deems  it  necessary."  "Sec.  8.  The 
rights,  privileges,  and  authority  granted  in 
this  ordinance  shall  continue  for  twenty-five 
years."  Sections  3  and  4  relate  to  the 
method  of  laying  the  mains  and  pipes  un- 
der the  regulations  of  the  city.  By  section 
7  the  city  council  reserves  the  right  to  order 
mains  where  in  its  judgment  it  is  deemed 
necessary.  The  above  ordinance  (No.  350) 
was  amended  by  Ordinance  No.  3C8  on  the 
11th  day  of  October,  1890,  by  repealing  sec- 
tions 5  and  8  thereof,  and  amending  section 
5  to  read  as  follows:  "Sec.  5.  The  city 
council  of  the  city  of  Tacoma  hereby  reserves 
the  right  to  regulate  by  ordinance  and  fix 
reasonable  charges  which  said  company  may 
charge  to  the  consiuners  for  water  privi- 
leges,"— ^and  amending  section  8  to  read  as 
follows:  "Sec  8.  The  right,  privilege,  and 
authority  granted  in  this  ordinance  shall 
continue  for  thirty  years."  On  the  18th  of 
October,  1890,  a  charter  was  adopted  and  of- 
ficers thereunder  elected  by  the  city  of  Taco- 
ma under  the  act  of  the  state  legislature  en- 
titled, "An  Act  to  Provide  for  the  Govern- 
ment of  Cities  Having  a  Population  of  Twen- 
ty Thousand  or  More  Inhabitants  and  De- 
claring an  Emergency  to  Exist,"  approved  on 
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the  24th  day  of  March,  1890.  Section  52  of 
the  charter  provides:  "To  provide  for  erect- 
ing, purchasing,  appropriating,  or  other* 
wise  acquiring  waterworks,  gas  works,  or 
electric-light  plants,  within  or  without  the 
corporate  limits  of  said  city,  to  supply  saia 
city  and  its  inhabitants  with  water  and 
light,  or  to  authorize  the  construction  of 
same  by  others,  and  to  regulate  and  control 
the  use  and  price  of  the  water  or  light  so 
supplied."  Section  203  of  the  charter  con- 
tains the  following  provision:  "The  city 
shall  have  the  right  to  condemn  and  appro- 
priate any  waterworks,  gas  works,  electric 
plant,  street  railway,  for  the  purpose  of 
managing,  operating,  and  controlling  the 
same  by  the  city,  and  all  such  appropria- 
tions shall  be  made  as  provided  in  this  arti- 
cle, except  that,  before  passing  the  resolu- 
tion provided  for,  the  city  council  shall  first 
submit  to  the  qualified  electors  of  the  city 
the  proposition  so  to  appropriate  or  con- 
demn said  property,  and  if  a  majority  of 
votes  cast  be  in  favor  of  appropriation  and 
not  otherwise,  such  resolution  shall  be 
passed  and  such  proceedings  taken ;  said  vote 
to  be  taken  at  a  general  or  special  election." 
Section  218  provides  as  follows:  "When 
water  is  supplied  by  any  person  or  corpora- 
tion to  said  city  or  to  any  department,  it 
shall  not  be  paid  for  at  more  than  the  rate 
established  by  the  city  council."  The  city 
charter  under  which  the  franchise  to  appel- 
lant was  granted  was  enacted  by  the  legisla- 
tive assembly  of  Washington  territory  on  the 
4th  of  February,  1886.  Subdivision  5  of  ft 
48  thereof  contains,  among  other  things,  in 
defining  the  powers  of  the  city  government, 
the  following:  "To  purchase  or  condemn, 
enter  upon  and  take  any  lands,  waterworks, 
or  gas  works  within  the  corporate  limits  for 
public  use  and  for  public  squares,  streets, 
wharves,  docks,  parks,  commons,  cemeteries. 
.  .  ."  Subdivisions  7  and  8  are  as  fol- 
lows: "Seventh — Waterworks.  To  erect 
and  maintain  waterworks  within  or  without 
the  city,  or  to  authorize  the  erection  of  the 
same  for  the  purpose  of  furnishing  the  city 
with  a  sufficient  supply  of  water;  but  no 
such  works  shall  be  erected  by  the  city  until 
a  majority  of  the  voters  of  the  city,  at  a 
general  or  special  election,  assent  thereto, 
and  have  power  to  and  are  hereby  authorized 
to  condemn  and  appropriate  so  much  private 
property  that  shall  be  necessary  for  the  con- 
struction and  operation  of  said  gas  works  or 
waterworks  within  the  city  limits,  the  ap- 
propriation to  be  made  as  provided  by  chap- 
ter twelve  of  this  charter.  Eighth.  Fran- 
*  chises — ^Length  of.  When  the  right  to  build 
and  operate  such  works  is  granted  private 
individuals  or  incorporated  companies  by 
said  city,  they  may  make  such  grant  insure 
for  a  term  of  not  more  than  fifty  years,  and 
authorize  such  individuals  or  company  to 
charge  and  collect  from  each  person  supplied 
by  them  such  water  rents  as  may  be  agreed 
upon  between  said  person  and  corporation  so 
building  said  works ;  and  said  city  is  author- 
ized and  empowered  to  enter  into  a  contract 
with  the  individuals  or  company  construct- 
ing and  operating  said  works  to  supply  said 
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dty  with  water  for  such  purposes  as  may 
be  necessary  for  the  health  and  safety 
thereof,  and  to  pay  therefor  such  sum  or 
sums  as  may  be  agreed  upon  between  said 
eontracting  parties.  Nothing  herein  con- 
tained shall  be  construed  to  interfere  or 
abridge  the  right  and  powers  of  the  city 
council  to  regulate  and  fix  the  rate  of  com- 
pensation as  provided  by  subdivision  25  of 
section  48  of  this  charter."  Authority  was 
also  given  to  regulate  and  fix  from  time  to 
time  rates  of  compensation  which  might  be 
charged  and  collected  by  any  person  or  cor- 
poration for  water  or  gas  furnished  within 
the  city  limits.  Section  8,  art.  1,  of  the  Con- 
stitution of  Washington,  in  effect  in  1889,  is 
as  follows:  "No  law  granting  irrevocably 
any  privilege,  franchise,  or  immunity  shall 
be  passed  by  the  legislature;"  and  §  12  of 
the  same  article  declares :  "No  law  shall  be 
passed  granting  to  any  citizen,  class  of  citi- 
zens, or  corporation  other  than  municipal 
privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all 
citizens  or  corporations."  On  the  12th  of 
November,  1875,  the  legislative  assembly'  of 
Washington  territory  passed  a  special  act  in- 
corporating the  city  of  Tacoma,  which  is  now 
a  part  of  the  city  respondent,  and  on  the 
5th  of  November,  1883,  an  ordinance  (No. 
2G)  was  passed  by  said  city  of  Tacoma  grants 
ing  to  one  Fuller  the  right  and  privilege  of 
conducting  water  into  the  city  of  Tacoma 
(Old  Tacoma),  and  through  the  streets  and 
alleys  thereof,  for  the  purpose  of  supplying 
said  dty  and  its  inhabitants  with  pure, 
fresh  water.  The  charter  of  said  city  con- 
tains the  following  provision, — ^the  author* 
ity  under  which  said  ordinance  was  adopted : 
"Sec  6.  The  board  of  trustees  shall  have 
power  to  nmke  such  by-laws  and  ordinances 
not  inconsistent  with  the  Constitution  of  the 
United  States  and  the  laws  of  this  territory, 
as  they  may  deem  necessary  to  carry  out  the 
purposes  of  this  act.  They  shall  have  power 
to  prevent  and  remove  nuisances ;  to  prohibit 
disorderly  conduct;  to  provide  for  licensing 
public  shows  and  lawful  games;  to  regulate 
and  establish  markets  ;l  to  construct  pumps, 
aqueducts,  reservoirs,  or  other  works  neces- 
sary for  duly  supplying  the  city  with  water ; 
to  lay  out,  name,  alter,  keep  open,  and  repair 
the  streets  and  alleys  of  the  city;  to  provide 
such  means  as  they  deem  necessary  to  pro- 
tect the  city  from  injury  by  fire."  It  does 
not  appear  that  Fuller  took  any  action  un- 
der the  rights  and  privileges  granted  him 
by  the  ordinance,  Jbut  on  the  27th  of  June, 
1891,  he  executed  to  appellant's  grantor 
"the  right  and  privilege  of  conducting  water 
into  the  city  of  Tacoma  [Old  Tacoma],  and 
through  the  streets  and  alleys  thereof,  for 
the  purpose  of  supplying  said  city  and  its 
inhabitants  with  pure,  fresh  water,  and  other 
purposes,"  and  licensed  and  empowered  his 
grantee,  the  grantor  of  appellant,  to  lay 
water  pipes  and  conduct  water  through  and 
along  the  streets  and  alleys  of  a  certain  por- 
tion of  the  city  of  Tacoma  for  the  purpose 
of  supplying  the  city  and  its  inhabitants 
with  water  and  other  purposes,  and  em- 
powered appellant's  grantor  to  use  the  fran- 
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chise  granted  by  Ordinance  No.  26;  and  un- 
der this  franchise  appellant  now  furnishes 
water  to  another  district  in  the  respondent 
city,  of  limited  area,  commonly  called  "Old 
Tacoma."  But  the  territory  of  the  present 
respondent  city  was  all  embraced  within  one 
charter  under  the  above  act  of  the  legislative 
assembly  of  Washington  territory  on  Febru- 
ary 4,  1886,  and  all  ordinances  not  inconsist- 
ent therewith  were  continued  in  force.  By 
Ordinance  No.  32,  approved  June  9,  1884, 
the  city  of  Tacoma  granted  the  rieht  and 
franchise  of  supplying  the  city  wiui  water 
and  light — to  said  city  and  its  inhabitants 
— ^to  the  Tacoma  Light  &  Water  Company, 
a  corporation ;  and  during  a  part  of  the  yco  r 
1893,  and  prior  thereto,  this  corporation 
supplied  certain  portions  of  the  city  of  Ta- 
coma, including  the  business  part  and  a  ma- 
jority of  the  settled  portions  of  the  city, 
with  water  by  means  of  a  water  system  and 
plant  owned  and  operated  by  the  said  Ta- 
coma Light  &  Water  Company.  During  the 
year  1893  respondent  city  purchased  from 
the  said  Tacoma  Light  &  Water  Company  its 
water  plant  and  system,  and  the  water  eom- 
panv  conveyed  to  the  city  of  Tacoma,  by 
deea,  describing  all  of  its  real  estate,  reser- 
voirs, machinery,  water,  and  water  rights, 
and  also  its  franchises  granted  to  it  by  the 
city  imder  Ordinance  No.  32 ;  and  since  said 
purchase  the  respondent  city  has  operated 
and  carried  on  the  business  heretofore  car- 
ried on  bv  the  Tacoma  Light  &  Water  Com- 
pany. Tne  appellant  company  has  at  all 
times  since  the  construction  of  its  works  un- 
der Ordinance  No.  350,  above  mentioned, 
operated  and  supplied  the  people  in  the  dis- 
trict mentioned  in  the  ordinance,  and  at  all 
times  possessed  and  enjoyed  the  privileges 
of  the  streets  and  alleys  where  its  mains  and 
pipes  were  placed;  and  said  appellant  has 
paid  the  municipal,  county,  state,  and  school 
taxes  regularly  assessed  upon  its  property. 
It  has  also  supplied  from  time  to  time  the 
respondent  city  with  water  for  city  purposes 
in  such  district,  and  been  paid  therefor.  It 
was  also  found  by  the  superior  court  "that 
the  quantity  of  water  supplied  in  said  dis- 
trict by  the  plaintiff  and  its  assignors  has 
been  and  is  inadequate  and  insufficient  for 
the  use  of  the  inhabitants  in  that  portion  of 
the  city  of  Tacoma  hereinbefore  described,  in 
which  plaintiff's  water  plant  is  situate,  and 
has  been  and  is  insufficient  for  use  by  the  city 
for  extinguishment  of  fires  and  other 
municipal  purposes."  The  twenty-fifth  find- 
ing of  fact  made  by  the  superior  court  is  as 
follows :  "That  the  defendant  now  proposes 
and  has  decided  to  extend  its  water  mains 
and  water  system  into  the  said  territory, 
more  particularly  described  in  finding  26, 
now  occupied  and  supplied  with  water  for 
domestic  and  other  purposes  and  uses  by 
plaintiff  herein,  and  is  about  to  locate,  lay 
down,  and  operate  its  water  mains  side  by 
side  on  the  same  streets  now  occupied  by 
plaintiff's  said  water  mains,  and  to  make  the 
same  accessible  to  each  householder  in  said 
territory,  and  to  furnish  water  for  domestic 
and  other  purposes  to  the  inhabitants  of  said 
territory  in  competition  with  the  water  so 
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fumiflhed  by  this  plaintiff."  Appellant  has, 
from  first  to  last,  invested  about  $40,000  in 
its  water  system  for  supplying  the  people  of 
the  district  mentioned  with  water. 

1.  Appellant  maintains  that  the  operation 
of  the  city's  water  system  within  the  dis- 
trict that  appellant  has  been  supplying  will 
injure,  and  may  destroy,  the  value  of  its 
property^  and  that  the  franchises  under 
which  it  is  operating  are  contracts  made 
with  the  city,  and  that  the  city,  by  its  in- 
tended extension  of  its  own  water  system,  will 
become  a  competitor  of  appellant,  and  that 
such  competition  is  a  violation  of  the  con- 
tract contained  in  the  franchises  granted  by 
the  city;  and  it  invokes  the  protection  of  the 
state  Constitution  and  of  the  Federal  Con- 
stitution (§  10,  art.  1,  and  S  1,  art  14).  It 
may  be  observed  that  Ordinance  No.  350, 
granting  the  franchise  to  appellant's  grant- 
or, Mullen,  was  under  the  authority  of  the 
legislative  charter  of  the  territory  of  Febru- 
ary 4,  1880,  and  also  that  the  state  Consti- 
tution was  in  effect  at  the  time  the  ordinance 
was  made.  It  would  seem  that  the  charter 
adopted  by  the  freeholders  of  the  city  of  Ta- 
coma  in  1890  has  but  little  bearing  upon  the 
controversy.  It  is  conceded  by  the  learned 
counsel  for  appellant  that  the  city  was 
without  power  to  grant  any  exclusive  fran- 
chise to  appellant;  that,  after  appellant  re- 
ceived its  franchise,  the  same  rights  and 
privileges  could  be  granted  to  any  other  per- 
son or  private  corporation.  Indeed,  it  ap- 
pears from  the  record  that  at  tne  time  ap- 
pellant's grantor,  Mullen,  obtained  the  fran- 
chise to  supply  water  in  the  certain  district 
mentioned  and  in  the  city,  a  franchise  to  sup- 
ply water  and  light  to  the  city  had  thereto- 
fore been  grant^  to  the  Tacoma  Light  & 
Water  Company.  Thus,  at  any  rate,  it  was 
understood  by  all  parties  when  Mullen  ob- 
tained his  franchise  that  he  might  meet  the 
competition  of  other  private  water  com- 
panies. The  power  granted  to  the  city  un- 
der the  act  of  February  4,  1886,  was  to  pur- 
chase or  condemn  waterworks  or  gas  works 
within  the  corporate  limits  for  public  use; 
and  subdivisions  7  and  8  of  S  48  also  author- 
ized the  city  by  ordinance  to  erect  and 
maintain  waterworks,  or  to  authorize  the 
erection  of  the  same,  for  the  purpose  of  fur- 
nishing the  city  with  a  sufficient  supply  of 
water.  But  no  works  could  be  erected  by 
the  city  until  a  majority  of  the  voters  had 
assented  thereto.  When  the  right  to  build 
and  operate  such  works  was  granted  private 
individuals  or  companies  by  the  city,  the 
grant  was  limited  to  a  term  of  not  more  than 
fifty  years. 

It  is  contended  with  much  earnestness  by 
counsel  for  the  appellant  that  the  grant  to 
the  city  was  to  construct  waterworks,  or 
to  authorize  the  construction  of  the  same  by 
others,  that  it  was  empowered  to  pursue 
either  method  in  obtaining  waterworks,  and 
that  the  grant  was  in  the  alternative.  Both 
methods,  however,  could  not  be  employed  at 
the  same  time.  The  same  contention  was 
made  in  the  case  of  Thomas  v.  Orand  Juno- 
tioTif  before  the  court  of  appeals  of  Colorado. 
13  Colo.  App.  80,  56  Pac  665.  There  the 
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General  Statutes  (S  3312,  subd.  67,  ai 
amended  in  1893)  authorized  the  city  to 
purchase  or  erect  waterworks,  or  to  author- 
ize the  erection  of  the  same,  and,  in  effect^ 
are  similar  to  the  charter  of  respondent 
city.  The  court  observed :  "The  contention 
of  the  plaintiff  is  that  the  word  'or,'  as  it  ap- 
pears in  subdivision  67,  is  used  in  the  dis- 
junctive and  alternative  sense,  and  that,  the 
city  having  elected  to  authorize  the  con- 
struction of  waterworks  for  tiie  supplying  of 
water  to  the  city  and  its  inhabitants,  its 
power  in  the  premises  was  exhausted,  and  it 
has  no  power  to  construct  waterworks  of  its 
own.  The  defendant  city  insists  that  the 
word  is  not  used  in  such  a  sense,  and  that, 
if  the  contention  of  plaintiff  be  allowed,  it 
would  defeat  the  evident  intent  and  purpose 
of  the  act,  and  would  render  it  obnoxious  to 
I  11,  art.  2,  of  the  state  Constitution,  which 
provides  that  *no  law  making  any  irrevocable 
grant  of  franchises,  privileges,  or  immuni- 
ties, shall  be  parsed  oy  the  general  assem- 
bly.' It  further  contends  that,  to  carry  out 
the  obvious  purpose  and  legislative  intent, 
the  word  'or'  should  read  'and,'  and  that  the 
judicial  construction  and  interpretation 
should  be  that  the  city  should  be  entitled  to 
exercise  all  of  the  powers  therein  granted. 
We  think  that  the  contention  of  defendant  is 
correct,  and  that  it  is  fully  sustained  by  rea- 
son and  authority.  It  is  a  well-settled  rule 
of  statutory  construction  that  all  words  and 
phrases  used  in  a  statute  shall  be  under- 
stood and  construed  according  to  the  ap- 
proved and  common  usage  of  the  language, 
and  that  some  meaning  shall  be  given  to 
every  word  used.  ...  It  is  equally, 
however,  a  well-settled  rule  of  construction 
that,  if  no  sensible  meaning  can  be  given  to 
a  word  or  phrase,  or  if  it  would  defeat, 
manifestly,  the  real  object  of  the  enactment, 
it  should  be  eliminated;  also,  that,  for  the 
same  reason,  words  may  be  rejected  as  sur- 
plusage; also,  to  carry  out  the  intention  of 
the  legislature,  another  word  may  be  read 
for  the  word  'used,'  where  the  word  'used' 
would  manifestly  defeat  the  legislative  in- 
tent, and  the  substitution  of  the  other  would 
carry  it  out.  These  may  be  said  to  be  ex- 
ceptions to  the  general  rule  as  above  an- 
nounced, but  the  exceptions,  as  will  be  seen 
by  an  examination  of  the  authorities,  are  al- 
most, if  not  quite,  in  as  general  use  as  the 
rule  itself.  Especially  with  reference  to  the 
words  'or'  and  'and'  has  it  been  frequently 
necessary  to  invoke  this  latter  rule.  As  said 
by  Mr.  Sutherland:  'The  popular  use  of 
"or"  and  "and"  is  so  loose,  and  so  frequently 
inaccurate,  that  it  has  infected  statutory 
enactments.  While  they  are  not  treated  as 
interchangeable,  and  should  be  followed 
when  their  accurate  reading  does  not  render 
the  sense  dubious,  their  accurate  meaning  is 
more  readily  departed  from  than  that  of  oth- 
er wordSj  and  one  read  in  place  of  the  other, 
in  deference  to  the  context.'  Sutherland, 
Stat.  Constr.  §  252.  Mr.  Endlich  says:  To 
carry  out  the  intention  of  the  legislature,  it 
is  occasionally  found  necessary  to  read  the 
conjunctions  "or"  and  "and"  one  for  the 
other.     (Indeed,  these  words  are  said  to  be 
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oonreriible  into  each  other,  as  the  sense  of 
the  enactment  and  the  necessity  of  hannon> 
izing  its  provisions  may  require. ) '  Endlich^ 
Interpretation  of  Statutes,  §  303."  In 
Thompson  Houston  Eleotrio  Co,  t.  Newton^ 
42  Fed«  Kep.  723,  the  facts  were  very  similar 
to  those  in  the  case  at  bar.  The  complain- 
ant, a  private  corporation,  obtained  the 
right  to  erect,  maintain,  and  furnish  lights 
to  private  citizens,  and  also,  by  contact 
with  the  city,  to  furnish  lights  for  the 
streets  and  public  places  of  the  city;  and, 
while  so  performing  its  obligations  under  the 
franchise,  the  city  determined  to  establish 
and  maintain  electric-light  plants,  to  be 
owned  and  operated  by  the  city.  The  laws 
of  Iowa  (Acts  22d  Gen.  Assem.  chap.  11) 
enacted  ''that  cities  should  have  power  to  es- 
tablish and  maintain  electric-light  plants, 
or  to  authorize  the  erection  of  the  same;" 
and  the  contention  was  there  made  that  the 
eity  had  the  option  given  it,  and  that  it  could 
originally  have  erected  its  electric-light 
plant,  but,  having  elected  to  authorize  pri- 
vate parties  to  do  so,  it  was  estopped  from 
afterwards  entering  the  field  as  a  competi- 
tor, and,  while  the  light  company  did  not 
have  an  exclusive  right  under  its  agreement 
with  the  city,  yet  the  city  should  not  be  al- 
lowed to  compete  with  a  private  company. 
Mr.  Justice  Shiras  said:  *'It  is  doubtless 
true  ttiaty  if  the  city  enters  the  field  by  the 
erection  of  its  own  plant,  it  will  have  an  ad- 
vantage over  the  complainant;  yet  it  does 
not  follow  that  the  court  can  interpose  and 
restrain  the  city  from  erecting  the  contem- 
plated plant.  As  already  stated,  the  city 
did  not  grant  any  exclusive  riehts  to  com- 
plainant; and  the  latter,  when  it  erected  its 
planty  took  the  chance  as  to  future  compe- 
tition. .  .  •  The  statute  confers  the 
right  so  to  do  upon  the  city,  and  I  can  see 
no  ground  justifying  the  court  in  interposing 
by  injunction,  and  preventing  the  city  from 
establishing  its  proposed  plant."  It  will  be 
noted  that  the  cases  referred  to  above  each 
answers  the  argument  of  the  appellant.  A 
case  which  also  has  much  that  is  similar  in 
the  discussion  is  that  of  State  v.  Hamilton, 
47  Ohio  St.  52,  23  N.  £.  935,  and  also  Hamil- 
ton Gaslight  d  Coke  Co.  v.  Hamilton  City, 
146  U.  S.  258,  36  L.  ed.  963,  13  Sup.  Ct.  Rep. 
90.  Analogous  reasoning  is  found  in  Long 
V.  Duluth,  49  Minn.  280,  51  N.  W.  913;  Long 
Island  Water  Supply  Co.  v.  Brooklyn,  166 
U.  S.  685,  41  L.  ed.  1165,  17  Sup.  Ct.  Rep. 
718;  State  ea  rel.  Atty.  Oen.  v.  Cincinnati 
Gaslight  d  Coke  Co,  18  Ohio  St.  262;  Colby 
University  v.  Canandaigua,  69  Fed.  Rep. 
671.  While  it  is  true  that  supplying  water 
to  the  inhabitants  of  the  city  and  to  itself 
does  not  originate  in  an  exercise  of  the  ordi- 
nary police  powers  of  a  municipal  corpora- 
tion, yet  in  this  state,  since  the  territorial 
organization,  and  it  may  be  also  said  that 
generally  in  this  country,  municipal  charters 
very  generally  confer  this  power  upon  cities. 
The  respondent  city  was  authorized,  under 
its  charter  of  1886,  to  supply  itself  and  its 
inhabitants  with  pure,  fresh  water.  In  the 
exercise  of  this  power,  it  could  exercise  a 
choice  of  modes.  It  could  purchase  or  oon- 
47  L.  R.  A. 


demn  any  existing  system,  or  it  could  grant 
the  right  to  any  person  or  corporation  to  lay 
mains  and  pipes  and  furnish  water,  or  it 
could  erect  a  system  iteelf.  There  does  not 
seem  to  be  any  prescription  in  ito  charter  of 
the  method,  and  there  is  no  cogent  implica- 
tion that  the  city  is  restricted  in  ite  power 
to  build  and  operate  waterworks  to  any 
specific  method.  It  would  seem,  therefore, 
that  the  city  council  could  not  absolutely 
bind  the  city  in  the  future  so  that  it  could 
not  exercise  one  of  ite  specifically  granted 
powers  under  ite  charter;  and  the  well- 
known  and  accepted  rule,  that  in  grante  of 
this  character  doubte  must  be  resolved  in 
favor  of  the  public,  requires  more  than  mere 
negation  to  infer  that  the  council  has  at- 
tempted to  estop  the  city  from  the  fair  exer- 
cise of  such  granted  power.  The  familiar 
rule  that  a  privilege  creating  a  monopoly 
cannot  be  given  without  the  grant  from  the 
sovereign,  the  legislature,  has  been  extended 
in  this  state,  and  that  power  taken  from  the 
legislature  by  the  Constitution;  and  S  8  of 
article  I  of  the  Constitution,  supra,  is  also 
pertinent  in  considering  the  general  policy 
of  the  state.  We  do  not  think  the  grant  of 
the  power  to  construct,  or  authorize  others 
to  construct,  works  to  supply  water  to  a  city 
and  ite  inhabitente,  is  in  the  alternative; 
but  the  original  grant  authorized  it  to  pro- 
vide water  for  the  city,  without  limitetion 
of  the  manner  in  which  it  may  be  done.  It 
was  observed  by  the  Supreme  Court  of  th€ 
United  Stetes  in  Hamilton  0€tslight  d  Coke 
Co,  V.  Hamilton  City,  146  U.  8.  258,  36  L. 
ed.  963,  13  Sup.  Ct.  Rep.  90:  *at  may  be 
that  the  stockholders  of  the  plaintiff  sup* 
posed,  at  the  time  it  became  incorporated, 
and  when  they  made  their  original  invest- 
ment, that  the  city  would  never  do  what  evi- 
dently is  contemplated  by  the  ordinance  of 
1889.  And  it  may  be  that  the  erection  and 
maintenance  of  gas  works  by  the  city  at 
the  public  expense,  and  in  competition  with 
the  plaintiff,  will  ultimately  impair,  if  not 
destroy,  the  value  of  the  plaintiff's  works  for 
the  purposes  for  which  they  were  estab- 
lished, ^ut  sudi  considerations  cannot  con- 
trol the  determination  of  the  legal  righte  of 
the  parties."  Again,  it  was  observed  by  th€ 
same  authority  in  Curtis  v.  Whitney,  13 
Wall.  68,  20  L.  ed.  513:  "Nor  does  every 
stetute  which  affecto  the  value  of  a  contract 
impair  ite  obligation.  It  is  one  of  the  con- 
tingencies to  which  parties  look  now  in  mak- 
ing a  large  class  of  oontracte,  that  they  may 
be  affected  in  many  ways  by  stete  and  na- 
tional legislation."  Commenting  upon  this 
the  court,  in  Hamilton  OcLslight  d  Coke  Co, 
V.  Hamilton  City,  146  U.  S.  258,  36  L.  ed. 
963,  13  Sup.  Ct.  Rep.  90,  says:  "If  parties 
wish  to  guard  against  contingencies  of  that 
kind,  they  must  do  so  by  such  clear  and  ex- 
plicit language  as  will  teke  their  contracte 
out  of  the  established  rule  that  public  grante 
susceptible  of  two  constructions  must  re- 
ceive the  one  most  favorable  to  the  public." 
So,  if  it  be  conceded  that  the  respondent  city 
was  authorized  by  the  terms  of  ite  charter 
to  make  a  contract  that  it  would  not  itsell 
supply  water  to  the  inhabitente  in  the  lint- 
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ited  district  where  the  appellant's  mains 
and  pipes  were  placed,  it  did  not  make  such 
agreement.  There  are  no  words  of  exclusion 
in  the  privilege  granted  appellant  by  the 
ordinance.  There  are  no  words  of  limitation 
upon  the  right  of  the  city.  There  apparent- 
ly is  no  plain  inference  that  can  he  raised 
from  the  ordinance  that  such  was  the  inten- 
tion of  the  parties.  If  such  intention  ex- 
isted, it  would  doubtless  have  been  expressed 
in  the  contract. 

2.  Counsel  for  appellant  relies  upon  two 
eases, — one  of  them  White  v.  Meadville, 
177  Pa.  643,  34  L.  R.  A.  667,  36  Atl.  695. 
But  this  case  is  readily  distinguished  from 
the  one  under  consideration  here.  There, 
under  the  corporation  act,  water  companies 
were  authorized  to  supply  cities  with  water ; 
and  provision  was  made  for  the  purchase  by 
the  cities  so  supplied,  at  their  option,  after 
twenty  years,  of  the  plant  of  the  company, 
at  a  price  regulated  by  its  net  cost.  Another 
act  which  the  court  construed  in  pari  ma- 
teria gave  cities  exclusive  right  to  supply 
themselves  with  water,  or  to  contract  with 
any  company  for  the  erection  of  a  water 
plant,  and  give  it  the  exclusive  right  to  fur- 
nish water  to  the  city.  Thus,  the  legislative 
grants  authorized  an  exclusive  contract  be- 
tween the  city  and  the  water  company.  The 
court  observed,  after  citation  and  construc- 
tion of  the  statutes:  ''Here,  then,  plainly, 
were  two  distinct  methods  by  which  the  mu- 
nicipality could  supply  its  citizens  with 
water;  by  putting  either  method  in  opera- 
tion the  same  end  was  accomplished. 
.  .  .  The  primary  grant  was  the  power  to 
supply;  the  secondary  one,  the  grant  of  two 
distinct  methods  of  exercising  the  power, 
either  of  which  might  be  adopted.  There 
was  no  grant  of  power  to  put  both  methods 
in  operation  at  the  same  time."  It  was  also 
observed  tnat  the  water  company,  by  the 
terms  of  its  charter,  was  authorized  to  make 
an  exclusive  contract.  The  other  authority 
Is  an  eminent  one,  and,  upon  the  construc- 
tion of  the  principle  of  the  i^'ederal  Consti- 
tution invoked  by  appellant,  controlling: 
Walla  Walla  v.  Walla  Walla  Water  Co,  172 
L.  S.  1,  43  L.  ed.  341,  19  Sup.  Ct  Rep.  77. 
But  the  facts  before  the  court  there  are  sub- 
stantially variant  from  those  in  the  case  at 
bar.  The  special  charter  of  the  city  of 
Walla  Walla,  by  act  of  the  territorial  legis- 
lature, invested  the  city  with  power  "to  pro- 
vide a  sufficient  supply  of  water,"  and  "to 
grant  the  right  to  use  the  streets  of  said  city 
tor  the  purpose  of  laying  gas  and  other  pipes 
intended  to  furnish  the  inhabitants  of  said 
dty  with  light  or  water,  to  any  persons  or 
association  of  persons  for  a  term  not  exceed- 
ing twenty-five  years,"  provided  "that  none 
of  the  rights  or  privileges  hereinafter 
granted  shall  be  exclusive  or  prevent  the 
council  from  granting  the  said  rights  to  oth- 
ers.*' It  was  also  provided  that  the  city  of 
Walla  Walla  should  have  power  to  erect  and 
maintain  waterworks  within  or  without  the 
city  limits,  or  to  authorize  the  erection  of 
the  same,  for  the  purpose  of  furnishing  the 
city  with  a  sufficient  supply  of  water,  and 
to  enact  all  ordinances  necessary  to  carry 
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the  power  confcr)*ed  into  effect,  but  no 
waterworks  should  be  erected  by  the  city 
until  a  majority  of  the  voters  should  vote 
for  the  same.  It  was  also  given  power  to 
purchase  or  condemn  waterworks  already 
erected,  or  which  might  be  erected.  Under 
the  powers  contain^  in  its  charter,  on 
March  15,  1887,  the  city,  by  ordinance, 
granted,  under  certain  restrictions,  to  the 
water  company,  for  the  period  of  twenty- 
five  years  from  the  date  of  the  ordinance,  the 
right  to  lay,  place,  and  maintain  all  neces- 
sary water-mains,  pipes,  connections,  and  fit- 
tings in  all  the  highways,  streets,  and  alleys 
of  the  city  for  the  purpose  of  furnishing  the 
inhabitants  thereof  with  water,  and  reserved 
the  right  to  maintain  as  many  fire  hydrants 
as  it  should  see  fit,  and  all  reasonable  and 
necessary  control  of  the  water  for  the  ex- 
tinguishment of  fires.  The  ordinance  also 
provided  tnat  the  city  should  pay  to  the 
water  company  for  the  matters  and  things 
enumerated  in  the  ordinance,  quarter  yearly, 
$1,500  per.  annum,  for  the  period  of  twenty- 
five  years  after  the  date  of  the  passage  of  the 
ordinance.  The  city  was  to  have  &e  right 
to  fiush  any  sewer  it  had  constructed  or 
might  thereafter  construct.  It  was  further 
provided:  "Sec.  7.  For  all  the  purposes 
above  enumerated  said  Walla  Walla  Water 
Company  shall  furnish  an  ample  supply  of 
water,  and  for  domestic  purposes,  including 
sprinkling  lawns,  shall  furnish  an  ample 
supply  of  good,  wholesome  water,  at  reason- 
able rates,  to  consumers,  at  all  times  during 
the  said  period  of  twenty-five  (25)  years; 
and  this  contract  shall  be  voidable  by  the 
city  of  Walla  Walla,  so  far  as  it  requires  the 
payment  of  money,  upon  the  judgment  of  a 
court  of  competent  jurisdiction,  whenever 
there  shall  be  a  substantial  failure  of  such 
supply,  or  a  substantial  failure  on  the  part 
of  said  company  to  keep  or  perform  any 
agreement  or  contract  on  its  part  herein 
specified  or  in  said  contract  contained.  But 
accident  or  reasonable  delay  shall  not  be 
dtemed  such  failure.  And  until  such  con- 
tract shall  have  been  so  avoided,  the  city  of 
Walla  Walla  shall  not  erect,  maintain,  or  be- 
come interested  in  any  waterworks,  except 
the  ones  herein  referred  to,  save  as  herein- 
after specified.  Sec.  8.  Neither  the  exist- 
ence of  said  contract  nor  the  passage  of  this 
ordinance  shall  be  construed  to  be,  or  be,  a 
waiver  of  or  relinquishment  of  any  right  of 
the  city  to  take,  condemn,  and  pay  for  the 
water  rights  and  works  of  said  or  any  com- 
pany at  any  time,  and  in  case  of  sudi  con- 
demnation the  existence  of  this  contract 
shall  not  be  taken  into  consideration  in  es- 
timating or  determining  the  value  of  the  said 
waterworks  of  the  said  Walla  Walla  Water 
Company."  After  this  ordinance  had  been 
in  force  for  about  six  years  the  city  under- 
took to  provide  for  the  construction  of  a 
system  of  waterworks  of  its  own  for  the  pur- 
pose of  supplying  the  city  and  its  inhab- 
itants vrith  water.  The  water  company  filed 
a  bill  in  equity  to  enjoin  the  city  from  pro- 
ceeding to  construct  and  operate  these  works. 
It  was  maintained  by  the  complainant  water 
company  that  the  contemplated  action  of  the 
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titj  yiolated  the  oontrAct  contained  in  the 
ordin«nce  granting  to  the  water  company 
the  right  to  supply  water.  It  was  concluded 
by  tiie  court  that  the  contract  was  not  an 
exdusiye  one,  and  did  not  grant  a  monopoly, 
and  it  was  observed:  "Particularly  is  this 
so  when  taken  in  connection  with  a  further 
stipulation  that  the  city  shall  not  erect 
waterworks  of  its  own.  This  provision  is 
not  devoid  of  an  implication  that  it  was  in- 
tended to  exclude  only  competition  from  it- 
self, and  not  from  other  parties  whom  it 
might  choose  to  invest  with  a  similar  fran- 
chise." And  it  was  observed  further:  ''Nor 
do  we  think  the  contract  objectionable  in  its 
stipulation  that  the  city  would  not  erect 
waterworks  of  its.  own  during  the  life  of 
the  contract.  There  was  no  attempt  made 
to  create  a  monopoly  by  granting  an  exclu- 
sive right  to  this  company,  and  the  agree- 
ment &at  the  city  would  not  erect  water- 
works of  its  own  was  accompanied  in  S  8  of 
the  contract  with  a  reservation  of  a  right 
to  take,  condemn,  and  pay  for  the  water- 
works of  the  company  at  any  time  during 
the  existence  of  the  contract.  Taking  Sl  7 
and  8  together,  they  amount  simply  to  this : 
That  if  the  city  should  desire  to  establish 
waterworks  of  ite  own,  it  would  do  so  by 
condemning  the  property  of  the  company, 
and  making  such  changes  in  its  plant  or  such 
additions  hereto  as  it  might  deem  desirable 
for  the  better  supply  of  ite  inhabitanto,  but 
that  it  would  not  enter  into  a  direct  com- 
petition with  the  company  during  the  life  of 
the  contract.  As  such  competition  would 
be  almost  necessarily  ruinous  to  the  com- 
pany, it  was  little  more  than  an  agreement 
that  the  city  would  carry  out  the  contract  in 
good  faith."  The  controlling  consideration 
seemed  to  be  that  the  city  was  within  ite 
powers  in  making  the  contract  with  the 
water  company;  8iat  it  was  incidental  to 
the  main  power  given  the  city  to  supply 
water;  and  from  this  conclusion  it  is  ap- 
parent from  the  terms  of  tho  Drdinance  iteelf 
that  the  intended  action  of  the  city  was  a 
violation  of  the  contract.  In  a  case  where 
the  facte  are  closely  analogous  to  Uiose  at 


bar  {We$ierly  Waienoorks  Oo,  v.  Westerly, 
80  Fed.  Rep.  611),  where  the  grant  was 
made  to  a  water  company  to  use  the  high- 
ways so  long  as  the  inhabitente  should  be 
reasonably  supplied  with  water,  exempting 
it  from  taxation  twenty-five  years,  and  ex- 
acting an  obligation  to  supply  water  to  the 
town  and  sell  ite  works  to  the  town,  the 
town  was  not  excluded  from  the  right  to 
construct  waterworks  of  ite  own;  and  the 
court  observed:  "We  think,  therefore,  that 
a  sound  distinction  can  be  made  between  a 
grant  or  a  contract  which  absolutely  ex- 
cludes all  competition,  and  one  which  merely 
excludes  the  competition  of  the  town  until 
it  shall  make  due  compensation  to  the  com- 
pany." And  referring  to  the  case  of  Walla 
Walla  Water  Oo,  v.  Walla  Walla,  172  U.  S.  1, 
43  L.  ed.  341,  19  Sup.  Ct.  Rep.  77,  as  re- 
ported in  60  Fed.  Rep.  at  page  967,  it  is  said: 
''The  city  in  explicit  terms  agreed  not  to 
erect,  maintein,  or  become  interested  in  any 
other  waterworks.  .  .  .  It  is  also  stated 
that  the  city  had  bound  itself  to  take  over 
the  plant  and  render  just  compensation 
whenever  it  did  elect  to  furnish  water  by 
means  of  works  owned  by  it.  In  the  present 
case  there  is  no  express  agreement  that  the 
town  will  not  compete,  nor  that,  in  case  it 
should  elect  to  compete,  it  will  purchase  the 
works.  Such  agreement  must  be  deduced 
from  construction,  and,  in  view  of  the  rule 
that  all  doubt  in  the  construction  must  be 
resolved  against  the  company  and  in  favor  of 
the  public,  there  is  great  difficulty  in  infer- 
ring such  agreement"  As  before  observed, 
the  city  of  Tacoma,  in  the  ordinance  which 
conferred  the  franchise  upon  appellant,  did 
not  expressly  or  by  necessary  implication 
agree  not  to  erect  ite  own  waterworks,  and 
the  circumstenoes  surrounding  the  parties 
at  the  time  were  not  such  as  to  impel  the  in- 
ference that  such  contract  was  in  contem- 
plation by  them. 
The  judgment  is  affirmed. 

Oordoa,  Ch.  J.,  and  Dunbar  and  F«l- 
lertoBy  JJ.,  concur. 


WISCONSIN  SUPREME  COURT. 


Leopold  GIOLDBERG  et  al,  Appte., 

V. 

AHNAPEE      ft      WESTERN     RAILWAY 
COMPANY,  Respt. 


( 


.Wis. 


.) 


1.  A  carrier  may  be  eharffed  as  Insnr- 
er  for  bavffave  delivered  at  the  station  be- 
fore the  starting  of  a  train,  only  when  It  was 
delivered  within  the  time  reasonably  neces- 
sary  for  obtaining  the  ticket,  checking  the 
baggage,  etc. 

Nora. — As  to  liability  for  baggage  after  reach- 
ing  destination,  see  Kansas  City,  Ft.  8.  ft  M.  R. 
Oo.  V.  HcGahey   (Ark.)   86  L.  R.  A.  781,  and 
note. 
47L.  R.  A 


2.  A  rule  that  bavarave  will  not  bo 
oheelced  more  tban  tblrtT  minutes  be- 
fore train  time  cannot  beheld  unreasonable  as 
matter  of  law^,  nor  can  It  be  thus  held  to  be 
reasonable  to  leave  baggage  In  the  evening 
for  a  train  at  six  In  the  morning. 

8*  An  objection  to  parol  proof  of  the 
substance  of  a  rule  printed  on  a  card  and 
tacked  up  In  a  railroad  depot  Is  obviated  by 
proof  that  the  card  had  been  destroyed  In  the 
homing  of  the  station. 

(November  24,  1899.) 

APPEAL  by  plaintiffs  from  a  judgm^it  of 
the  Circuit  Court  for  Door  County  in 
favor  of  defendant  in  'an  action  brought  t# 
recover  the  value  of  baggage  destroyed  whila 
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in  defendant's  possession  for  transportation. 
Affvnned, 

Statement  Yxv  Dodse^  J. : 

One  of  the  plaintiffs,  a  traveling  man,  sent 
his  trunks,  containing  merchandise,  and  not 
baggage,  to  the  station  of  the  defendant  rail- 
way company  at  about  5  o'clock  on  the  even- 
ing of  January  27,  1897,  intending  to  check 
them  as  baggage  the  next  morning  on  a  train 
leaving  about  6  o'clock.  During  the  night 
they  were  destroyed  by  fire,  without  fault  or 
negligence  of  the  defendant.  Suit  was 
brought  for  their  value,  and  verdict  found 
for  the  defendant  on  instructions  not  ex- 
cepted to,  from  judgment  on  which  this  ap- 
peal is  brought.  Plaintiff  moved  to  set 
aside  the  verdict  as  a^inst  the  evidence. 
There  was  evidence  tending  to  show  that  the 
contents  of  the  trunk  were  not  properly  bag- 
gage, but  merchandise;  that  the  plaintiff 
Leopold  Goldberg  sent  the  trunks  to  the  sta- 
tion the  night  before  because  it  would  be  in- 
convenient and  more  expensive  in  the  morn- 
ing; that  they  were  delivered  in  the  freight 
house  by  his  drayman  without  the  knowledge 
of  the  defendant  or  its  station  agent;  that, 
though  the  trunks  were  noticed  when  the 
freignt  house  was  shut  up  in  the  evening, 
the  agent  had  no  knowledge  of  their  owner- 
ship, or  the  purposes  for  which  they  had 
been  so  left;  that  the  rules  of  the  defendant 
company  prohibited  the  checking  of  baggage 
until  a  half  hour  before  train  time,  which 
plaintiff  knew.  There  was  conflict  as  to 
some  of  the  facts  stated  above,  and  as  to 
other  facts,  which  it  is  unnecessary  to  men- 
tion. 

Afes«rs.  Felker,  Doo,  ft  Felker,  and  T. 
V.  Drentser,  for  appellants: 

Where  a  railroad  company  receives  a 
trunk  as  baggage,  upon  the  express  or  im- 
plied understanding  that  the  owner  is  to  be- 
come a  passenger,  it  is  liable  for  the  loss  of 
such  baggage  before  transit,  although  the 
owner  has  neither  purchased  a  ticket  nor 
paid  fare  at  the  time  of  the  loss. 

Lake  Shore  d  M.  8,  R.  Co,  v.  Foster,  104 
Ind.  203,  54  Am.  Rep.  319,  4  N.  £.  20. 

If,  notwithstanding  a  rule  to  the  contrary, 
it  receives  a  person's  trunk  as  baggage, 
trusting  to  his  honesty  to  purchase  a  ticket, 
it  will  be  liable  for  his  loss,  whether  that 
loss  occurs  before  or  after  the  arrival  and 
departure  of  the  train,  or  before  or  after  the 
purchase  of  a  ticket. 

O^-een  v.  Milwaukee  d  St,  P.  R.  Co,  41 
Iowa,  410;  Hiokox  v.  Naugatuck  R.  Co,  31 
Conn.  281,  83  Am.  Dec.  143;  Hutchinson, 
Carr.  §  100;  Camden  d  A,  R.  d  Transp.  Co. 
V.  Belknap,  21  Wend.  354;  Rogers  v.  Long 
Island  R.  Co.  56  N.  Y.  620. 

Where  baggage  reaches  its  destination  aft- 
er 6  p.  M.,  and  a  passens^er  calls  for  it  at  7 
the  next  morning,  he  calls  within  a  reasona- 
ble time,  and  the  carrier  is  liable  as  such  if 
it  has  been  lost  in  the  meantime. 

Burgevin  v.  ^ew  York  C.  d  H.  R.  R.  Co.  69 
Hun,  479,  23  N.  Y.  Supp.  415;  Qleason  v. 
Ooodrich  Transp.  Co,  32  Wis.  85,  14  Am. 
Bep.  710;  Ouimit  v.  Benshaw,  35  Vt.  605, 
84  Am.  Dec.  646;  Eoeger  v.  Chicago,  M.  d 
47  L.  R.  A. 


St.  P.  R.  Co,  63  Wis.  100,  58  Am.  Rep.  271, 
23  N.  W.  435;  Berry  v.  Southern  R,  Co,  122 
N.  C.  1002,  30  S.  E.  14;  Hutchinson,  Carr.  § 
100;  Camden  d  A,  R,  d  Transp.  Co,  v.  Belk- 
nap, 21  Wend.  354. 

Goods  and  samples  constituting  a  commer- 
cial traveler's  outfit  are  to  be  considered  per- 
sonal baggage,  where  carrier  and  passenger 
contract  witii  a  full  understanding  of  the 
nature  of  the  property,  and  that  it  does  not 
consist  of  ordinary  wearing  appard  and 
things  carried  for  use  on  a  journey. 

Diapon  v.  Richelieu  Nov.  Co,  15  Ont  App. 
Rep.  647. 

Messrs,  Greene,  Vroman,  Fairoliild, 
North,  ft  Parker,  for  respondent: 

These  trunks  and  contents  were  not  bag- 
gage at  the  time  of  their  destruction,  but 
clearly  freight. 

Stimson  v.  Connecticut  River  R,  Co,  98 
Mass.  83,  93  Am.  Dec  140;  Collins  v.  Boston 
d  M.  R.  Co,  10  Gush.  506;  Ailing  v.  Boston 
d  A.  R.  Co,  126  Mass.  ISO,  30  Am.  Rep.  667 ; 
Haines  v.  Chicago,  St.  P.  M,  d  0,  R.  Co.  29 
Minn.  160,  43  Am.  Itep.  199,  12  N.  W.  447 ; 
Southern  Kans€ts  R.  Co.  v.  Clark,  52  Kan. 
398,  34  Pac.  1054;  Humphreys  v.  Perry,  148 
U.  S.  627,  37  L.  ed.  587,  13  Sup.  Ct.  Rep. 
711. 

There  was  no  obligation  on  the  part  of  the 
defendant,  legal  or  otherwise,  to  transport 
these  trunks  as  baggage,  or  to  receive  tnem 
as  such. 

Hoeger  v.  Chicago,  M,  d  St,  P.  R,  Co,  63 
Wis.  100,  53  Am.  Rep.  271,  23  N.  W.  435. 

So  long  as  something  remains  to  be  done 
by  the  consignor  of  go(3s  before  they  can  be 
intelligently  started  on  the  route  to  their 
destination,  the  strict  responsibility  of  a 
common  carrier  does  not  arise. 

Barron  v.  Eldredge,  100  Mass.  455,  1  Am. 
Rep.  126 ;  O'Neill  v.  New  York  C.  d  H,  R,  R. 
Co,  60  N.  Y.  138 ;  Hutchinson,  Carr.  §§  88, 
94,  100;  St,  Louis,  I.  M,  d  S,  R.  Co:  v. 
Knight,  122  U.  S.  79,  30  L.  ed.  1077,  7  Sup. 
Ct.  Rep.  1132;  Michigan  S,  d  N.  I,  R.  Co,  v. 
Shurtz,  7  Mich.  613;  St.  Louis,  A.  d  T,  H. 
R.  Co.  V.  Montgomery,  39  111.  335;  Watts  v. 
Boston  d  L.  R,  Corp,  106  Mass.  466;  Van 
Gilder  v.  Chicago  d  N,  W.  R.  Co.  44  Iowa. 
548;  Judson  v.  Western  R.  Corp,  4  Allen, 
520,  81  Am.  Dec.  718;  Basnight  v.  Atlantic 
d  N.  C,  R.  Co.  Ill  N.  C.  592,  16  S.  E.  323. 

Dodse,  J.,  delivered  the  opinion  of  the 
court : 

1.  The  liability  of  a  carrier  for  ordinary 
baggage  while  in  its  possession  for  carriage 
as  such  is  very  different  from  the  liability 
while  the  same  articles  are  in  storage  with 
it.  In  the  tlrst  case  it  is  an  insurer ;  in  the 
latter,  liable  only  as  a  bailee  for  ordinary 
care.  The  exact  point  at  which  the  posses- 
sion for  carriage  begins  and  ends  is  not  easy 
to  define,  but  it  is  not  such  as  to  exclude 
some  reasonable  time  at  stations  before  and 
after  actual  transportation.  After  trans- 
portation the  higher  liability  continues  only 
for  such  time  as  is  reasonably  necessary  to 
present  duplicate  checks  and  to  remove  the 
baggage.  Iloeger  v.  Chicago,  M.  d  St,  P,  R. 
Co.  63  Wis.  100,  53  Am.  Rep.  271,  23  N.  W. 
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435.  No  reason  is  apparent  why  the  same 
rule  should  not  apply  to  the  delivery  for 
transportation,  so  that  the  owner  has  the 
right  to  deliver  at  the  station  such  time  be- 
fore starting  of  train  as  may  be  reasonably 
necessary  for  obtaining  ticket,  checking  the 
baggage,  etc,  and  that  he  cannot  impose 
this  extreme  liability  by  earlier  delivery 
without  the  consent  of  tiie  carrier.  Cfreen 
V.  Milwaukee  d  8t.  P,  R.  Co,  38  Iowa,  100; 
Goodbar  v.  Wabash  R.  Oo.  53  Mo.  App.  434. 
This  defendant  had,  by  a  nile  known  to 
plaintiff,  prescribed  thirty  minutes  before 
train  time  as  such  reasonable  time.  It  cer- 
tainly cannot  be  said,  as  matter  of  law,  that 
such  limit  is  unreasonable,  nor  that  twelve 
hours  is  reasonable,  or  was  rendered  reason- 
ably necessary  by  the  circumstances.  The 
submission  of  that  Question  to  the  jury  was 
not  an  error  of  wnich  plaintiff  can  com- 
plain. As  to  whether  defendant  assented 
to  such  delivery,  and  accepted  plaintiff's 
trunks  for  carriage  as  baggage,  with  kno^- 
edge  of  their  contents,  was  a  disputed  ques- 


tion of  fact,  and  a  finding  in  the  negative 
has  abundant  support  in  the  evidence. 

2.  The  overruling  of  the  objection  to  the 
testimony  of  defendant's  agent,  Reitzel,  that 
there  was  no  advantage  to  the  company  in 
having  the  trunks  delivered  the  night  before, 
was  without  prejudice;  for  it  appeared  by 
plaintiff's  own  testimony  that  the  agent  was 
prohibited  from  checking  baggage  until  half 
an  hour  before  train  time,  and  that  the  con- 
venience of  the  company  obviously  could  not 
be  enhanced  by  delivery  of  baggage  earlier 
than  that  time. 

3.  Parol  proof  of  the  substance  of  the 
rules,  printed  on  a  card  and  tacked  up  in  the 
depot,  prohibiting  checking  until  within  half 
an  hour  of  train  time,  could  not  have  pre- 
judiced plaintiff,  for  he  testified  that  he  had 
knowledge  of  such  a  rule.  Further,  any  ob- 
jection to  parol  testimony  as  to  the  contents 
of  such  card  was  obviated  by  proof  that  it  had 
been  destroyed  in  the  burning  of  the  station. 

We  find  no  reversible  error  in  the  record. 
Judgment  affirmed. 


IOWA  SUPREME  COURT. 


STATE  of  Iowa 
James  HOSKINS,  Appi. 


{ Iowa. 


) 


1.  TKe  publication  of  charffes  avi^lAat 
a  candidate  for  the  office  of  jadge  Is  not 
privileged  when  the  charges  are  published  out- 
side the  Jadicial  district  for  which  the  Judge 
Is  to  be  elected. 

2.  A  belief  In  the  trvtb  of  tbe  eharffe 
is  not  a  defense  in  a  criminal  prosecution  for 
libel,  where  the  publication  is  not  shielded  by 
any  privilege. 

8.  Proof  made  by  an  original  boolc 
of  records  cannot  be  prejudicial  merely  be- 
cause the  proof  should  have  been  made  by 
certified  copy. 

4.  Testimony  of  a  ^vrltness  that  a  certain 
person  was  county  auditor  at  a  certain  time 
is  not  inadmissible  on  the  ground  that  it  is  a 
conclusion. 

(December  18,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the    District    Coilrt    for    Buena    Vista 
County  convicting  him  of  publishing  a  libel 
concerning  F.  H.  Helsell,  a  candidate  for  the 
ofiice  of  district  judge.     Affirmed, 
The  facts  are  statai  in  the  opinion. 
Mr,  T.  H.  ClLapniaii,  for  appellant: 
If  the  defendant  in  good  faith  believed  the 
statements   in  the  article  to  be  true,  and 
published  the  same  for  justifiable  ends,  with- 
out malice,  and  in  this  case  for  the  purpose 
of  enlightening  the  voters,  it  is  a  proper  and 
sufficient  defense. 


Mott  V.  Dawson,  46  lowvt,  633;  Bays  t. 
Hunt,  60  Iowa,  251,  14  N.  W.  786;  State  t. 
Conable,  81  Iowa,  60,  46  N.  W.  769. 

Libel  is  defined  to  be  "the  malicious  def- 
amation of  a  person,  made  public  by  any 
printing,  tending  to  provoke  him  to  wrath 
or  expose  him  to  public  hatred,  contempt, 
or  ridicule,  or  to  deprive  him  of  public  confi- 
dence and  social  intercourse,"  etc. 

Code,  S  6086. 

A  defendant  may  show,  as  a  matter  of  de- 
fense, that  he  believed  the  article  to  be  true 
when  he  published  it,  that  he  published  it 
without  malice,  in  good  faith,  and  for  justi- 
fiable ends. 

State  V.  Conable,  81  Iowa,  60, 46  N.  W.  769 ; 
Bays  V.  Hunt,  60  Iowa,  261,  14  N.  W.  785; 
Mott  V.  Dawson,  46  Iowa,  638. 

It  should  be  left  to  the  jury  to  determine, 
under  the  whole  evidence,  whether  the  de- 
fense was  interposed  in  good  faith  under  an 
honest  belief  that  it  was  true. 

Klinok  V.  Colby,  46  N.  Y.  427,  7  Am.  Rep. 
360;  Distin  v.  Rose,  69  N.  Y.  122;  Towns- 
hend,  Slander  &  Libel,  S  400,  pp.  436,  669; 
Allen  V.  Ptoneer  Press  Co.  40  Minn.  117,  3  L. 
R.  A.  532;  Briggs  v.  Garrett,  111  Pa.  404,  56 
Am.  Rep.  274. 

The  intention  of  the  publisher,  and  every 
circumstance  attending  the  act,  must  be  cog- 
nizable by  the  jury  as  questions  of  fact. 

People  V.  Crosu)ell,  3  Johns.  Cas.  364, 
Appx. 

If  the  libelous  matters  complained  of  are 
in  the  way  of  comments  openly  made  upon 
the  acts  an<\  conduct  of  public  officers  or 


Not*. — Por  truth  as  a  defense  to  libel,  see 
sols  to  Warner  v.  Clark  (La.)  21  L.  R.  A.  502. 

As  to  iibei  of  candidates  or  ofBclals,  see  Sill- 
ars  V.  Collier  (liajs.)  6  L.  B.  A.  680.  and  note; 
Randall  v.  Evening  News  Asso.  (Mich.)  7  L.  R. 
47  L.  R.  A. 


A.  809;  Belimap  v.  Ball  (Mich.)  11  L.  B.  A. 
72;  Augusta  Evening  News  v.  Badford  (Ga.) 
20  L.  B.  A.  533;  Upton  v.  Hume  (Or.)  21  L 
R.  A.  498:  and  Smith  v.  TJtley   (Wis.)   85  L. 

B.  A.  620. 
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oandidates  for  office  of  public  trust,  and 
if  they  are  within  the  limits  of  a  fair  and 
honest  criticism,  and  are  not  inspired  by  act- 
ual malice,  they  are  privileged  by  the  occa- 
sion, and  are  therefore  not  libelous. 

Folkard's  Starkie,  Slander  &  Libel,  4th  ed. 
p.  311,  S  266;  King  v.  Root,  4  Wend.  113,  21 
Am.  Dec  102. 

The  only  limit  to  the  privilege  is  that  the 
comments  shall  be  within  the  limits  of  a  fair 
and  honest  criticism,  and  without  actual 
malice. 

Klinck  V.  Colby,  46  N.  T.  427,  7  Am.  Bep. 
360. 

The  existence  of  the  privilege  does  not  de- 
pend upon  the  truth  of  the  statements  made. 

King  v.  Boot,  4  Wend.  113,  21  Am.  Dec 
102. 

The  question  of  malice  is  exclusively  for 
the  jury  whenever  express  malice,  not  legal 
malice,  must  be  proved. 

Klinck  V.  Colby,  46  N.  Y.  427,  7  Am.  Rep. 
360. 

The  occasion  that  makes  a  communication 
privileged  is  when  one  has  an  interest  in  a 
matter  or  a  duty  in  regard  to  it,  or  there  is 
a  propriety  in  utterance,  and  he  makes  a 
statement  in  good  faith  to  another  who  has 
a  like  interest  or  duty,  or  to  whom  a  like 
propriety  attaches  to  hear  the  utterance. 

Van  Wyck  v.  AspinwaU,  17  N.  Y.  190; 
Klinok  V.  Colby,  46  N.  Y.  431,  7  Am.  Rep. 
360;  Sunderlin  v.  Bradaireet,  46  N.  Y.  191, 
7  Am.  Rep.  322. 

In  an  action  for  libel  it  is  for  the  court  to 
determine  whether  the  alleged  libel  was  a 
privileged  communication;  but  the  questions 
of  good  faith,  belief  in  the  truth  of  the  state- 
ment, and  the  existence  of  actual  malice  re- 
main for  the  jury. 

Hamilton  v.  Eno,  81  N.  Y.  116;  Bays  v. 
Hunt,  60  Iowa,  251,  14  N.  W.  785. 

A  privileged  communication  is  not  con- 
fined to  some  certain  limit  or  territory. 

The  communication  becomes  privileged  be- 
cause published  on  a  proper  occasion,  from  a 
proper  motive,  and  upon  reasonable  or  prob- 
able  cause  and  a  belief  of  its  truth. 

Brigga  v.  Oarrett,  HI  Pa.  404,  56  Am. 
Kep.  274,  2  Atl.  513;  Neeb  v.  Hope,  111  Pa. 
145,  2  Atl.  568. 

Mesara,  Milton  Bemley,  Attorney  Qen- 
eral,  Cluurlea  A.  Van  Vleok,  and  Carr  ft 
Parker,  for  appellee: 

In  a  criminal  case  on  a  plea* of  justifica- 
tion, practically  the  defendant  is  acquitted 
if  he  can  prove  that  there  exist  probable 
grounds  to  believe  the  publication  true,  for 
this  is  sufficient  to  generate  a  reasonable 
doubt  of  the  defendant's  guilt. 

Dove  V.  State,  3  Heisk.  367;  Coffee  v. 
State,  3  Yerg.  283,  24  Am.  Dec.  570. 

A  candidate  for  office,  when  he  becomes 
such,  does  not  thereby  surrender  his  private 
rights,  nor  is  he  without  the  pale  of  tne  pro- 
tection of  the  law. 

Where  the  defendant  publishes  an  article 
accusing  a  candidate  of  a  crime,  and  the  ar- 
ticle purports  to  state  facts,  the  defendant 
cannot  excuse  himself  without  proving  the 
truth  of  the  charge. 

Bronson  v.  Bruce,  69  Mich.  467,  60  Am. 
47  L.  R.  A 


Rep.  307,  26  N.  W.  671 ;  Jonee  t.  Townamid^ 

21  Fla.  431,  58  Am.  Rep.  676;  Lewis  v.  Few, 
5  Johns.  35;  Hamilton  v.  Eno,  81  N.  Y.  116; 
Buncombe  v.  Daniell,  8  Car.  &  P.  222;  Bour- 
reaeau  v.  Detroit  Evening  Journal  Co.  63 
Mich.  425,  30  N.  W.  376;  Upton  v.  Hume,  24 
Or.  420,  21  L.  R.  A.  493,  33  Pac  810;  Smith 
V.  Tribune  Co.  4  Biss.  477,  Fed.  Cas.  No.  13,- 
118;  Smith  v.  Burrua,  106  Mo.  94,  13  L.  R. 
A.  63,  16  8.  W.  881 ;  Com.  v.  Clap,  4  Mass. 
163.  3  Am.  Dee.  212;  Wheaton  v.  Beeoher,  66 
Mich.  307,  33  N.  W.  503;  Brewer  v.  Weak- 
ley, 2  Overt.  99,  6  Am.  Dec  656;  Sweeney  v. 
Baker,  13  W.  Va.  183,  31  Am.  Rep.  757; 
Reariok  v.  Wilcow,  81  111.  77;  Com.  v.  Ward- 
well,  136  Mass.  164;  Uaher  v.  Severance,  20 
Me.  9,  37  Am.  Dec.  33 ;  Snyder  v.  Fulton,  34 
Md.  128,  6  Am.  Rep.  314;  Raid  v.  McLendon, 
44  Ga.  156 ;  Benton  v.  State,  56  N.  J.  L.  551, 
36  Atl.  1041;  Townshend,  Slander  &  Libel, 
255,  p.  486;  Root  v.  King,  7  Ck>w.  613;  Barr 
V.  Moore,  87  Pa.  385,  30  Am.  Rep.  367 ;  Mc- 
Donald V.  Woodruff,  2  Dill.  244,  Fed.  Oas. 
Ko.  8,770;  Staub  v.  Van  Benthuyaen,  36  La. 
Ann.  467,  17  Rep.  588;  18  Cent  L.  J.  .p.  418; 

22  Cent.  L.  J.  p.  422,  notes;  21  Cent.  L.  J.  p. 
86,  notes;  Foater  v.  Scrippa,  39  Mich.  376,  33 
Am.  Rep.  403 ;  Cooley,  Torts,  201. 

Watenuan,  J.,  delivered  the  opinion  of 
the  court: 

Defendant  is  the  editor  and  publisher  of 
a  newspaper  printed  in  the  oouirty  of  Buena 
Vista,  one  of  the  counties  ocHnposing  the 
fourteenth  judicial  district  of  this  state. 
The  article  upon  which  this  prosecution  is 
founded  was  written  by  one  Bruce,  and  pub- 
lished by  defendant  in  his  paper,  at  a  time 
when  one  F.  H.  Helsell  was  a  candidate  for 
the  office  of  judge  of  the  district  court  in  and 
for  said  district.  The  article  charged  Hel- 
sell with  fraudulently  altering  a  puolic  rec- 
ord. No  claim  is  here  made  that  the  charge 
was  true.  It  is,  however,  insisted  by  defend- 
ant that  if  he  published  the  article  in  good 
faith,  believing  it  to  be  true,  and  actuated 
by  justifiable  motives,  he  cannot  properly  be 
convicted.  A  determination  of  the  Question 
thus  presented  will  dispose  of  several  of  the 
assignments  of  error. 

In  order  to  make  plain  our  reasons  for  the 
conclusion  at  which  we  have  arrived,  it  will 
be  necessary  to  consider,  to  some  extent,  the 
common  law  relating  to  this  subject.  First, 
let  us  say  there  have  always  been  some  mate- 
rial distinctions  preserved  between  civil  ac- 
tions, in  which  damages  were  sought  for  this 
offense,  and  criminal  proceedings.  In  a 
crminal  proceeding  at  common  law,  the  de- 
fenses were  but  two,— a  denial  and  a  plea 
of  privileged  conununication.  The  truth  of 
the  matter  charged  could  not  be  given  in  evi- 
dence by  a  defendant.  It  was  a  maxim  that 
''the  greater  the  truth  the  greater  the  libel." 
A  prosecution  for  this  offense  was  founded 
on  the  thought  that  a  publication  of  a  libel 
was  likely  to  provoke  a  breach  of  the  peace, 
and  the  fact  that  it  was  true  tended  rather 
to  increase  the  probabilities  of  such  a  result. 
1  Kent,  Com.  621.  But,  in  a  private  action 
for  pecuniary  recompense,  the  truth  of  the 
charge  could  always  be  shown  in  justifiea- 
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tion  or  in  mitigktion  of  damages,  since,  as  it 
is  said^  a  man  is  entitled  to  no  better  repu- 
tation than  his  actual  character  would  war- 
rant 1  Greenl.  £v.  9  421;  J' Anson  v. 
Stuart,  1  T.  R.  748,  2  Smith,  Lead.  Cas.  086, 
note.  In  course  of  time,  the  rule  was 
aaopted  in  many  of  the  states  of  the  Union 
allowing  the  truth  of  the  charge  to  be  shown 
as  a  defense.  In  our  own  state  this  prin- 
ciple is  embodied  in  the  Constitution.  Ar- 
ticle 1,  S  7.  But  with  us  it  is  qualified.  The 
truth  can  be  shown  only  when  the  publica- 
tion is  made  "with  good  motives  and  for 
justifiable  ends."  Except  as  thus  m^ified, 
the  common  law  relating  to  libel  governs  in 
this  state.  Without  the  oonstitutional  pro- 
vision mentioned,  the  truth  itself  would  be 
no  defense.  There  is  no  little  uncertainty 
in  the  books  on  the  question  of  what  consti- 
tutes fli  privileged  communication,  or  rather 
what  publications  are  protected  as  such. 
Thece  are  cases  which  hold  that  a  charge  of 
crime  made  against  one  who  is  a  candidate 
for  public  office  may  be  the  subject  of  privi- 
lege. Briggs  v.  OiMrrett,  111  Pa.  404,  56  Am. 
Rep.  274,  2  Atl.  613.  The  contrary  is  held 
by  many  courts  of  high  standing.  See 
Bronaon  v.  Bruce,  50  Mich.  467,  60  Am.  Rep. 
307,  26  N.  W.  671,  and  cases  cited.  We 
need  not  determine  between  these  conflicting 
authorities,  for  reasons  which  will  presently 
appear.  An  absolute  privilege  is  a  complete 
defense.  No  leeal  complaint  can  be  founded 
upon  words  spoken  or  written  under  its  pro- 
tection. Of  this  nature  are  proceedings  in 
legislative  assemblies,  and  generally  in  judi- 
cial tribunals.  A  qualified  privilege  is  where 
the  oommuncation  is  made  in  the  discharge 
of  some  duty,  social,  legal,  or  moral.  Such  a 
defense  may  be  rebutted  by  a  showing  of  ac- 
tual malice.  To  establish  a  qualifi^  priv- 
ilege, it  must  be  shown  that  defendant  be- 
lieved the  charge  to  be  true,  and  published 
it  in  the  discharge  of  some  duty,  ana  we  may 
assume  that  it  was  a  duty  on  his  part  to 
make  known  to  the  electors  of  the  fourteenth 
judicial  district  the  true  character  of  a  can- 
didate for  the  office  of  district  judge.  But, 
if  this  duty  was  in  any  way  transcended,  the 
good  faith  of  defendant  ceased  to  be  mate^ 
rial.  £?vidence  of  good  faith  is  admissible, 
not  as  a  defense  in  itself,  but  only  as  an  ele- 
ment going  to  make  up  the  defense  of  quali- 
fied privilege.  It  appeared  in  this  case,  from 
defendant's  own  testimony,  that  he  volun- 
tarily published  the  charge,  not  only  outside 
the  fourteenth  judicial  district,  but  outside 
the  state;  thus  making  it  known  to  persons 
who  were  in  no  way  interested  in  the  judicial 
election.  We  have  been  cited  to  no  case,  and 
know  of  no  principle  of  law,  that  would  sus- 
tain the  claim  of  privilege,  under  these  cir- 
cumstances. In  Buokataff  v.  Hicks,  04  Wis. 
34,  08  N.  W.  403,  on  a  state  of  facts  quite 
similar  to  those  here  involved,  the  court 
said:  '"The  evidence  showed  that  the  news- 
paper in  question  circulated  in  adjoining 
counties  and  cities  outside  of  the  coimty  of 
Winnebago,  and  outside  of  the  plaintiff's  sen- 
atorial  district.     To  claim  that  there  was 


defendant  to  publish  such  a  charge  against 
the  plaintiff  in  these  localities  is  to  demon- 
strate the  absurdity  of  the  claim.  There 
was  not  only  no  duty,  but  there  was  certain- 
ly no  tangible  interest  in  the  subject-matter 
on  the  part  of  the  people  outside  of  the  plain- 
tiff's district.  Thus,  it  is  very  plainly  seen 
that  the  publication,  even  if  it  could  be  con- 
sidered as  privileged  when  made  to  a  citizen 
of  Oshkosh,  who  might  be  said  to  be  inter- 
ested in  the  subject-matter,  could  not  be 
made  broadcast  to  the  world,  and  preserve 
its  privileged  character.  The  publication  is 
excessive.  It  must  be  confined  to  people  to 
whom  defendant  owes  a  duty  to  speak,  or 
who  have  an  interest  with  the  defendant  in 
the  subject-matter."  See  also  Rude  v.  Nass, 
70  Wis.  321.  48  N.  W.  556. 

We  have,  then,  this  question,  somewhat 
narrower  than  discussed  by  appellant's  coun- 
sel, presented :  Where  the  publication  of  li- 
belous matter  is  shielded  bv  no  privilege, 
can  a  defendant  in  a  criminal  proceeding  ex- 
onerate himself  by  showing  a  belief  on  his 
part  in  the  truth  of  the  charge?  We  know 
of  no  authority  in  support  of  the  affirmative 
of  this  proposition.  In  all  the  cases  where 
evidence  of  the  good  faith  of  the  defendant 
has  been  admitted,  it  was  not  as  a  direct  de- 
fense, but  only  as  tending  to  establish  one 
essential  element  of  a  qualified  privilege. 
Moii  V.  Dawson,  46  Iowa,  533,  Bays  v.  Hunt, 
60  Iowa,  251,  14  N.  W.  785,  and  State  v. 
Conable,  81  Iowa,  60,  46  N.  W.  760,  relied 
on  by  defendant,  go  no  further  than  this. 
For  the  reasons  stated,  we  think  the  evi- 
dence of  defendant's  good  faith  was  inadmis- 
sible. What  we  have  said  sufficiently  indi- 
cates, also,  our  reasons  for  holding  that  the 
court  properly  refused  the  instructions 
asked  by  defendant.  The  charge  as  given  we 
regard  as  a  concise,  clear,  and  correct  expo- 
sition of  the  law  governing  the  case.  We 
think,  too,  that  the  ground  has  already  been 
stated  upon  which  we  sustain  the  trial 
court's  action  in  striking  out  the  testimony 
upon  which  exceptions  were  reserved,  and 
which  is  discussed  in  the  third  division  of 
the  argument  for  defendant,  and  also  the 
matter  complained  of  in  the  fifth  division 
thereof.  The  various  questions  there  raised 
rest  upon  defendant's  right  to  show  his  good 
faith  as  a  defense. 

2.  An  original  book  of  records  from  Poca- 
hontas county  was  introduced  in  evidence  on 
a  certain  point.  It  is  claimed  there  was  no 
authority  for  bringing  an  original  record 
from  another  county;  that  the  proof  should 
have  been  made  by  certified  copy.  If  de- 
fendant's position  is  correct,  we  can  see  no 
just  ground  of  complaint  on  his  part.  He 
certainly  suffered  no  prejudice. 

3.  A  witness  was  allowed  to  say  what  per- 
son was  county  auditor  at  a  certain  time.  It 
is  argued  that  this  was  a  conclusion,  and  in- 
admissible. All  that  was  sought  was  to 
show  who  was  acting  as  county  auditor. 
This  could  be  done  without  producing  his 
commission.     1  Oreenl.  Kv.  §  83.    What  the 


any  duty,  public  or  private,  resting  on  the    witness  stated  was  a  fact,  and  not  a  conclu- 
47  L.  R.  A.  15 
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•ion.  No  other  matterB  not  oo?ered  by  what 
we  have  already  said  are  presented.  Some 
qnestion  is  made  by  appellee  as  to  the  suffi- 
ciency of  the  exceptions  to  raise  some  of  the 
matters  passed  upon.  We  have  not  investi- 
gated   this    claim,    but,    for    reasons    that 


pasied  upon  tfK 


seemed  to  ns  snffleieat^  haTe 
merits  of  the  case  presented. 
Afflrmed, 


Bobinaoii,  Gh.  J.,  taking  no  part, 
ser,  J.,  not  sitting. 


NEW  HAMPSHIRE  SUPREME  COURT. 


James  Hopkins  SMITH  et  aJ., 

V, 

Henry  H.  FURBISH. 

!•  A  rlvl&t  of  flovrasey  vrklck  a  deed  by 
tbe  proprietor  of  lands  on  botk  aides 
of  a  river,  conveying  one  side  of  It,  reserves 
as  part  of  a  mill  privilege  for  the  benefit  of  a 
mill  to  be  operated  by  water  to  be  raised  by  a 
dam.  Is  to  be  deemed  appurtenant  to  the  land 
of  which  the  mill  and  dam  will  be  a  part, 
and  not  merely  an  easement  in  gross. 

S.  Tbe  bed  of  the  river  bet'vreen  tbe 
ntlddle  of  the  streant  and  the  abnt- 
ClnflT  land  belongs  to  the  owner  of  the  lat- 
ter, under  an  exception  in  a  deed  of  a  piece 
of  land  fronting  on  a  river,  "12  rods  In  length 
on  the  bank  of  said  river,  and  extending  back 
Car  enough,  same  width,  to  comprise  1  acre  of 
land." 

••  The  rlvbt  of  loeatlon  belongs  to  the 
vrantor  under  a  deed  of  land  on  one  side  of 
a  river,  from  which  he  reserves  the  right  to 
build  a  dam  at  any  point  against  the  land, 
with  the  right  of  fiowage  resulting  therefrom, 
and  also  reserving  or  excepting  an  acre  of 
land  fronting  on  the  river  In  the  Immediate 
vicinity  of  the  dam. 

4.  The  nneertalnty  of  a  reservation  or 
exception  of  the  rlvht  to  build  a  dan& 
at  any  point  against  lands  conveyed,  with  the 
right  of  flowage  and  also  1  acre  of  land  in  the 
Immediate  vicinity  of  the  end  of  the  dam, 
does  not  render  the  provision  void,  aa  the 
exercise  of  a  right  of  election  by  the  grantor 
will  remove  the  uncertainty. 

a.  A  forfeiture  of  a  rl^ht  to  tln&ber  on 
land  given  by  a  deed  does  not  result  from  a 
neglect  to  remove  the  timber  for  an  unrea- 
sonable time. 

a.  A  forfeiture  of  *  grantor's  rlvbta  In 
land  excepted  from  a  deed,  but  not  dis- 
tinctly located,  does  not  result  from  his  fail- 
ure to  exercise  his  power  of  selection  In  a  rea- 
■onable  time,  where  the  other  party  has  not 
been  damnified  by  the  delay. 

T.  A  tenancy  In  con&mon  Is  created  by 
a  deed  in  which  the  grantor  makes  an  ex- 
ception of  a  part  not  distinctly  located,  and 
continues  until  he  exercises  his  right  of  elec- 
tion. 

8.  An  exception,  and  not  nterely  a  res- 
ervation, 1b  created  by  a  deed  of  land  on 
one  side  of  a  river,  "reserving"  to  the  grant- 
or the  right  to  build  a  dam  across  the  river 
at  any  point  against  the  land,  with  the  right 
of  fiowage  caused  by  the  dam,  and  also  an 

NoTB. — ^As  to  exceptions  and  reservations  of 
easements,  see  Uagerty  v.  Lee  (N.  J.  L.)  20  L. 
R.  A.  631,  and  note. 

As  to  easements  in  gross  and  the  right  to 
assign  or  transmit  them,  see  Fisher  v.  Fair  (S. 
C.)   14  L.  R.  A.  333. 
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acre  of  land  In  the  Immediate  vicinity  of  the 
dam,  as  the  effect  of  the  provision  does  not 
depend  upon  the  choice  of  the  particolar 
word,  but  upon  the  nature  and  effect  of  the 
provision  Itself. 
0.  The  law  does  not  resort  to  flctloas 
without  a  motive,  or  for  any  other  pur- 
pose than  a  compliance  with  the  requirements 
of  Justice. 

10.  The  use  of  the  word  ^heirs'*  Is  not 
necessary  to  create  a  title  In  fee.  In  New 
Hampshire,  when  there  is  an  unqualified 
grant  or  reservation  of  land. 

11.  The  estate  reserved  to  a  srantor  Is 
not  a  life  estate  only,  where  In  a  deed  of 
land  on  one  side  of  a  river  he  reserves  the 
right  to  build  a  dam  against  it,  with  the  ac- 
companying right  of  flowage,  and  also  to  an 
acre  of  land  in  the  immediate  vicinity  of  the 
end  of  the  dam,  although  his  language  is  "re- 
serving to  myself,"  without  using  any  words 
of  inheritance. 

18.  A  rlvbt  of  election  belonvlnv  to  a 
srantor  who  has  reserved  or  excepted  out 
of  his  grant  a  piece  of  land  and  the  right  to 
build  a  dam  and  the  accompanying  right  of 
fiowage.  without  defining  the  location  by  the 
deed,  does  not  terminate  by  his  failure  to 
exercise  it  during  his  own  life,  but  continues 
to  his  heira 

(Oh(ue,  J,,  dittenU.) 

(July  27,  1804.) 

ACTION  to  enforce  title  to  a  portion  of  a 
tract  of  land  which  complainants' 
grantor  had  conveyed  to  defendant's  grantor 
with  a  reservation  of  the  portion  sought  to 
be  recovered  in  this  action.  Judgment  for 
plaintiffs. 

Moses  T.  Gross,  being  in  possession  of  lot 
4,  in  the  tenth  range  of  lots  in  Berlin,  con- 
veyed to  defendant's  grantor,  Wilson,  a  por- 
tion thereof  described  as  follows:  "A certain 
piece  of  land,  being  all  that  part  of  lot  num- 
bered 4  .  .  .  Tying  on  the  east  side  of 
the  Androscoggin  river;  reserving  to  myself 
the  right  of  building  a  dam  across  said  river 
at  any  point  against  said  land,  together  with 
the  right  of  flowage  of  said  land  at  any  and 
all  times  caused  by  said  dam  when  con- 
structed; also,  reserving  a  piece  of  land 
fronting  on  said  river  in  the  immediate  vi- 
cinity of  the  east  end  of  said  dam,  12  rods 
in  length  on  the  bank  of  said  river,  and  ex- 
tending back  far  enough,  same  width,  to 
comprise  1  acre  of  land ;  said  Wilson  to  have 
the  timber  on  said  acre  of  land." 

Plaintiffs  claimed  under  the  reservation 
in  said  deed. 

Further  facts  appear  in  the  opinion. 

Mr,  Oaaian  Ray^  for  plaintiffs: 

The  reservation  of  the  right  to  build  a 
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dam  and  flow  is  not  confined  to  the  life  of 
the  grantor,  CroM,  but  operates  fpr  the  bene- 
fit of  his  heirs  and  assigns  in  fee. 

Emerson  y.  Mooney,  50  N.  H.  315;  Cole  v. 
Lake  Co.  54  N.  H.  242;  Wilcox  v.  Wheeler, 
47  N.  H.  488;  Winthrop  y.  Fairbanks,  41 
Me.  307 ;  Smith  y.  Ladd,  41  Me.  314. 

Mr,  IXTilllam  Ii.  Foster  also  for  plain- 
UfTs. 

Messrs.  Ladd  A  Fletoher,  for  defend- 
ant: 

The  clause  contained  in  the  deed  is  clearly 
a  reseryation,  and  not  an  exception. 

Tiedeman,  Real  Prop.  S  843;  Bouyier, 
Law  Diet,  title  Reservatton;  Qo/y  y.  Walker, 
36  Me.  54,  58  Am.  Dec  734;  Btate  y.  Wilson, 
42  Me.  9;  Moulion  y.  Faught,  41  Me.  298; 
Craig  y.  Wells,  11  N.  Y.  315;  Ives  y.  Van 
Auken,  34  Barb.  566. 

A  reseryation  must  contain  words  of  lim- 
itation to  enable  it  to  extend  beyond  the  life 
of  the  grantor. 

Kisier  y.  Reeser,  98  Pa.  1,  42  Am.  Rep. 
608;  I  Deylin,  Deeds,  9  222,  and  authorities 
cited ;  Bean  y.  French,  140  Mass.  229,  3  N. 
£.  206;  Curtis  y.  Gardner,  13  Met.  457;  3 
Washb.  Real  Prop.  5th  ed.  p.  465,  *641; 
Green's  Appeal  (Pa.)  12  Cent.  Rep.  559,  13 
AU.  972. 

In  the  case  at  bar  the  reseryation  is  "re- 
serying  to  myself."  A  reservation  thus  re- 
stricted and  qualified  has  been  held  to  be  a 
reseryation  for  the  life  of  the  grantor  only. 

Barnes  y.  Burt,  38  Conn.  541 ;  Bean  y. 
French,  140  Mass.  229,  3  N.  E.  206;  Ash- 
orofi  y.  Eastern  R.  Co.  126  Mass.  196,  30 
Am.  Rep.  672. 

Whereyer  there  is  any  ambiguity  in  the 
language  of  a  deed  the  construction  is  to  be, 
always,  most  fayorable  to  the  grantee. 

Darling  y.  Crowell,  6  N.  H.  421 ;  Leavitt 
V.  Towle,  8  N.  H.  96;  Cocheoo  Mfg.  Co.  y. 
Whittier,  10  N.  H.  306. 

Eyery  exception  or  reseryation  in  deeds  of 
oonyeyance  is  to  be  construed  most  strictly 
against  the  grantor,  and  most  beneficially 
for  the  grantee. 

Wyman  v.  Farrar,  35  Me.  64. 

The  reseryatioir  of  the  land  is  so  general, 
uncertain,  and  indefinite  that  the  court  must 
hold  it  yoid  for  uncertainty. 

1  Devlin,  Deeds,  $  222;  Netomarkei  Mfg. 
Co.  V.  Pendergast,  24  N.  H.  54;  Darling  v. 
Crowelly  6  N.  H.  421;  Bailey  v.  White,  41 
N.  H.  337;  Massey  v.  Belisle,  24  N.  C.  (2 
Ired.  L.)  170;  Andrews  v.  Todd,  50  N.  H. 
565;  Morse  v.  Stockman,  73  Wis.  89,  40  N. 
W.  679 ;  Gaston  v.  Weir,  84  Ala.  193,  4  So. 
258;  Coker  v.  Roberts,  71  Tex.  697,  9  S.  W. 
665;  Butcher  v.  Creel,  9  Gratt.  201. 

The  purpose  of  the  clause  in  the  deed  from 
Cross  to  Wilson,  "reserving  to  myself  the 
right  of  building  a  dam  across  said  river," 
was  to  give  the  grantor  the  easement  of 
maintaining  a  dam  and  flowing  the  land. 

But  "an  easement  cannot  be  created  by 
way  of  exception  from  a  grant  of  land,  be- 
cause an  easement,  not  being  any  specific 
part  of  the  subject  of  grant,  like  timber  or 
minerals,  is  not  properly  a  subject  of  excep- 
tion." 
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Leake,  Land  Laws,  part  iii.,  p.  265;Di»r* 
ham  d  S.  R.  Co.  v.  Walker,  2  Q.  B.  940. 

Whether  an  estate  of  inheritance  has  been 
created  in  the  easement  depends  upon 
whether  the  technical  word  "heirs"  has  been 
used,  or,  if  not>  whether  the  court  is  able  to 
say  that  "the  intention  of  the  grantor  to 
convey  a  fee  simple  is  clearly  shown  by  other 
words  in  the  deed." 

Cole  v.  Lake  Co.  54  N.  H.  242. 

The  intention  of  the  grantor,  the  ascer- 
tainment of  which  will  constitute  Uie  inter- 
pretation of  the  clause  in  question,  is,  in  the 
nature  of  the  case,  not  his  real,  unexpressed 
intention,  but  his  intention  as  expressed  in 
the  deed. 

Hawkins,  Construction  of  Wills,  p.  1; 
Wigram,  Construction  of  Wills,  $  9 ;  Rioe  v. 
Boston  Port  d  Seaman's  Aid  Soc.  56  N.  H. 
191;  Cram  v.  Cram,  63  N.  H.  31. 

Doe,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Lot  4  of  range  10  in  Berlin  is  under  and 
on  both  sides  of  the  Androscoggin  river, 
which  flows  in  a  southerly  direction.  Be- 
tween these  claimants  of  water  power,  it  is 
a  matter  of  importance  that  the  bed  of  the 
river  is  a  part  of  the  lot,  and  that  every 
acre,  bounded  easterly  or  westerly  by  the 
river,  extends  to  the  center  of  the  stream. 
While  the  portion  of  the  lot  on  the  east  side 
may  be  conveniently  called  the  east  section, 
and  the  other  portion  the  west  section,  the 
thread  of  the  river  is  in  this  case  an  imma- 
terial line,  except  at  the  points  where  it  has 
become  a  boundary  of  adjoining  owners. 
Where  both  banks  and  the  bed  belong  to  the 
plaintiffs,  no  light  is  thrown  on  their  rights 
by  dividing  the  bed  into  two  parts,  or  draw- 
ing a  line  between  it  and  the  bank  on  each 
side.  Their  channel  and  their  adjoining  up- 
land are  one  tract.  Their  right  to  build  a 
dam  on  it  and  flow  their  own  territory  is  an 
element  of  their  title.  Their  right  to  flow 
the  defendant's  part  of  lot  4  is  presumed  to 
be  an  appurtenance  of  their  land.  "Though 
an  easement  .  .  .  may  be  created  by 
grant  in  gross,  as  it  is  callea,  or  attached  to 
the  person  of  the  grantee,  this  is  never  pre- 
sumed when  it  can  fairly  be  construed  to  be 
appurtenant  to  some  other  estate."  Washb. 
Easem.  •28;  Spensley  v.  Valentine,  34  Wis. 
164,  160;  Kuecken  v.  Voltz,  110  111.  264, 
268,  269;  McMahon  v.  Williams,  79  Ala.  288, 
291.  It  is  a  natural  inference  of  fact  that 
the  plaintiffs'  right  of  flowage,  expressly  re- 
served by  deed,  was  intended  to  be  attached 
to  the  soil  on  which  by  the  terms  of  the  saro^" 
deed  the  dam  was  to  be  built.  "The  right  of 
flowage  .  .  .  caused  by  said  dam  when 
constructed"  was  evidently  reserved  as  a 
part  of  a  mill  privilege,  for  the  benefit  of  a 
mili  to  be  operated  by  water  to  be  raised  by 
the  dam^  and  is  fairly  construed  to  be  ap- 
purtenant to  the  land  of  which  the  mill  and 
dam  will  be  a  part.  Cross,  being  the  owner 
of  lot  4,  conveyed  a  part  of  the  east  section 
to  Wilson.  The  deed  is  clear,  full,  and  pre 
cise.  The  grant  is  of  "a  certain  piece  of 
land,  being  all  that  part  of  lot  numbered  4, 
in  the  10  range  of  lots  in  said  Berlin,  lyinj; 
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on  the  east  side  of  the  Androscoggin  river; 
reserving  to  myself  the  right  of  building  a 
dam  across  said  river  at  any  point  against 
said  land,  together  with  the  right  of  flow- 
age  of  said  land  at  any  and  all  times  caused 
by  said  dam  when  constructed;  also,  reserv- 
ing a  piece  of  land  fronting  on  said  river  in 
the  immediate  vicinity  of  the  east  end  of 
said  dam  12  rods  in  length  on  the  bank  of 
said  river,  and  extending  back  far  enough 
same  width,  to  comprise  1  acre  of  land ;  said 
Wilson  to  have  the  timber  on  said  acre  of 
land."  This  conveyance  was  made  in  1805. 
In  1888,  Cross  being  dead,  the  plaintiffs,  as 
his  successors  in  title,  surveyed  an  acre  ac- 
cording to  the  description  given  in  the  reser- 
vation, marked  it  on  the  ground,  informed 
the  defendant,  the  successor  of  Wilson,  that 
they  intended  "to  locate  a  dam  there,"  and 
requested  him  to  remove  the  timber.  This 
suit  is  a  writ  of  entry  for  that  acre.  The 
defendant  contends  that  the  reservation  of 
an  acre  was  void  for  uncertainty,  and  l^at 
in  "the  right  of  building  a  dam"  and  "the 
right  of  flowage"  Cross  reserved  only  a  life 
estate. 

1.  A  deed  of  a  lot  of  land  in  Manchester, 
describing  it  as  "fronting  westerly  on  Merri- 
mack river  and  easterly  on  Elm  street,  12 
rods  in  length  on  the  bank  of  said  river  and 
12  rods  on  said  street,"  would  convey  the 
grantor's  title  from  the  middle  of  the  river 
to  the  middle  of  the  street.  An  intent  that 
the  soil  in  the  river  and  street  shall  be 
owned  by  a  person  who  does  not  own  the 
abutting  land  is  so  improbable  that  it  would 
require  an  express  exception  in  the  grant,  or 
some  clear  and  unequivocal  declaration,  or 
certain  and  immemorial  usage  to  limit  the 
title  of  the  grantee  to  the  edge  of  the  street 
and  the  edge  of  the  river.  3  Kent,  Com. 
428;  Wallace's  note  in  Doviuton  v.  Payne, 
2  Smith,  Lead.  Cas.  4th  Am.  ed.  189;  dis- 
senting opinion  of  Redfield,  J.,  in  Buck  v. 
Squiers,  22  Vt  484,  494;  Nororoas  v.  Grif- 
fiths,  65  Wis.  599,  56  Am.  Rep.  642,  27  N. 
W.  606;  Proprietors  of  Claremont  v.  Carl- 
ton, 2  N.  H.  369,  371;  State  v.  Oilma/nton, 
9  N.  H.  461,  463;  Oreenleaf  v.  Kilton,  11 
N.  H.  630,  533;  Btate  v.  Canterbury,  28  N. 
H.  195,  216;  Woodman  v.  Spencer,  54  N.  H. 
607,  512,  514,  616;  Sleeper  v.  Laconia,  60  N. 
H.  201,  202,  49  Am.  Rep.  311;  Taylor  v. 
Blake,  64  N.  H.  392,  10  Atl.  698;  Kent  v. 
Taylor,  64  N.  H.  489,  490,  13  Atl.  419;  Ca- 
pron  V.  Kingman,  64  N.  H.  671,  14  Atl.  868. 
Such  a  limitation  in  the  case  of  a  street 
would  be  contrary  to  universal  practice  (3 
Kent,  Com.  433),  and  the  presumed  intent  is 
the  same  whether  the  boundary  is  a  street 
or  a  fresh-water  river.  On  the  question  of 
fact  whether  certain  phrases  or  circumstan- 
ces are  sufficient  evidence  of  a  different  in- 
tent ( Oould  V.  Eastern  R.  Co,  142  Mass.  85, 
89,  7  N.  E.  543;  Gaylord  v.  King,  142  Mass. 
496,  503,  8  N.  E.  596;  Holloway  v.  South- 
mayd,  139  N.  Y.  390,  401,  412,  34  N.  E.  1047, 
1052;  Tiedeman,  Real  Prop.  §S  833,  837), 
there  has  not  been  a  unanimity  of  opinion 
in  all  jurisdictions,  but  the  presumption  is 
regarded  as  an  established  rule;  and  in  this 
state  it  is  settled  (in  cases  before  cited) 
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that  such  terms  as  those  used  in  Cross's  res- 
ervation do  not  prove  an  intent  to  sever  tiie 
channel  of  the  river  from  the  riparian  estate 
of  which  it  is  presumed  to  be  a  part.  If  a 
Manchester  lot,  abutting  on  Merrimack 
river  and  Elm  street,  were  described  in  a 
deed  as  extending  northerly  from  a  given 
line  far  enough  to  comprise  25  acres,  or  25,- 
000  square  feet,  the  quantity  of  measured 
land  would  be  less  than  the  area  of  the 
granted  premises.  Whether  the  price  were 
a  lump  sum,  or  $1,000  an  acre,  or  $10  a  foot 
the  east  half  of  the  river  and  the  west  half 
of  the  street  would  not  be  included  in  the 
measurement.  The  law  takes  notice  of  the 
fact  that  the  bank  of  the  Merrimack  is  a 
more  ^nvenient  place  for  monuments  than 
the  center  of  the  stream.  Gouvemeur  v. 
National  loe  Co,  134  N.  Y.  356,  365,  18  L.  R. 
A.  605,  31  N.  E.  866.  In  material  elemento 
of  utility  and  value,  the  river  and  street  dif- 
fer from  ordinary  land  in  which  the  owner 
has  a  right  of  exclusive  occupation.  Lord 
V.  Sydney  Comrs,  12  Moore,  P.  C.  C.  473, 
497;  Woodman  ▼.  Spencer,  54  N.  H.  507, 
513.  The  usage  and  understanding  of  the 
community  (judicially  noticed  as  evidence 
of  the  meaning  of  a  deed ) ,  and  the  character 
of  the  use  generally  made  of  a  river  and 
street,  would  show  that  the  half  of  each 
which  passes  bv  a  conveyance  of  an  abutting 
lot  is  not  within  the  specified  dimensions. 
Gouvemeur  v.  National  Ice  Co.  134  N.  Y. 
355,  366,  18  L.  R.  A.  695,  31  N.  £.  866;  HoU 
hert  V.  Edens,  5  Lea,  204,  40  Am.  Rep.  26; 
Jones  V.  Pettihone,  2  Wis.  308;  St,  Paul  d  P, 
R.  Co.  V.  Schurmeir,  7  Wall.  272,  286, 
287,  19  L.  ed.  74,  78;  Jefferis  v.  East  Omaha 
Land  Co,  134  U.  S.  178,  196,  33  L.  ed.  872, 
878,  10  Sup.  Ct.  Rep.  618;  Hardin  v.  Jor- 
dan, 140  U.  S.  371,  380,  381,  36  L.  ed.  428, 
432,  433,  11  Sup.  Ct.  Rep.  808,  838,  and 
cases  there  cited ;  Salisbury  ▼.  Cfreat  North- 
ern R,  Co,  6  C.  B.  N.  S.  174,  209;  Berridge 
▼.  Ward,  10  C.  B.  N.  S.  400,  402,  408,  411, 
414,  416;  Pryor  v.Petre  [1894]  2  Ch.ll.  The 
erroneous  rule,  that  a  line  described  as  run- 
ning "on  the  bank"  of  a  river  disproves  an 
intent  to  make  the  river  the  boundary,  is 
supposed  to  have  been  adopted  in  the  unre- 
ported case  of  Aloock  v.  lAttle,  decided  in 
1816,  and  was  recognized  as  sound  in  a  dic- 
tum in  Ria  v.  Johnson,  5  N.  H.  620,  523, 
624,  22  Am.  Dec.  472.  In  Daniels  v.  Ches- 
hire R,  Co.  20  N.  H.  85,  88,  a  deed  from  the 
plaintiff  to  the  defendants  named  the  bank 
of  Connecticut  river  as  the  western  bound- 
ary, and  described  the  premises  as  situated 
between  the  river  and  a  given  line.  Cold 
river  passed  through  the  premises,  but  was 
not  mentioned  in  the  deed.  In  a  written 
contract,  reciting  the  conveyance,  the  de- 
fendants promised  to  pay  for  "  said  land  ly- 
ing on  both  sides  of  Cold  river,  accurately 
measured,  .  .  .  at  the  rate  of  $100  per 
acre,  except  so  much  thereof  as  is  highway." 
The  suit  was  assumpsit  for  the  agre^  price. 
It  was  held  that  the  deed  conveyed  the  bed 
of  Cold  river,  and  that  the  grantees  were  not 
bound  to  pay  the  agreed  price  per  acre  for 
the  bed  of  either  of  the  rivers.  It  waa 
wrongly  held  that  the  deed  conveyed  no  part 


18M. 


Smith  y.  Furbish. 


239 


of  the  bed  of  the  Connecticut.  In  determin- 
ing the  sum  for  which  the  plaintiff  was  en- 
tiued  to  judgment,  it  was  not  material 
whether  the  deed  conveyed  the  whole  bed 
{Prxffkrietors  of  Oomiah  Bridge  v.  Richai^d' 
9on,  8  N.  H.  207,  210;  State  t.  Canterbury, 
28  N.  H.  196,  219,  221;  Crosby  v.  Hanover, 
36  N.  H.  404,  413;  Connectiout  River  Lum- 
ber Co,  ▼.  Columbia,  62  N.  H.  286),  or  only 
the  east  half  of  it,  or  none  of  it.  A  provi- 
sion in  the  contract  excepting  from  measure- 
ment the  Connecticut  highway  (Connectiout 
River  Lumber  Co.  v.  Oloott  Falls  Co,  66  N. 
H.  290,  377,  13  L.  R.  A.  826,  21  Atl.  1090) 
would  have  been  as  superfluous  as  the  clause 
excepting  so  much  of  the  granted  premises 
"as  18  highway."  Firmstone  v.  Spaeter,  150 
Pa.  616,  25  AtL  41,  is  in  conflict  with  our 
law.  Whoi  the  banks  and  bed  of  a  brook 
are  a  part  of  a  conveyed  lot,  the  bed  is  gen- 
erally included  in  the  measurement.  But  a 
sale  of  a  nimiber  of  acres  or  square  feet 
bounded  by  the  Connecticut,  the  Merrimack, 
the  Androscoggin,  or  a  street,  is  understood 
here  not  to  require  a '  measurement  of  the 
river  or  street,  and  a  price  per  acre  or  foot 
is  understood  not  to  be  the  price  per  acre  or 
foot  of  river  or  street.  The  price  of  the  title 
which  the  purchaser  acquires  in  the  bed  of 
the  river  or  the  street  is  a  part  of  the  agreed 
price  of  the  measured  land. 

2.  The  rule  that  a  deed  is  "taken  most 
strongly  against  him  that  is  the  agent  or 
contractor,  and  in  favor  of  the  other  party, 
.  .  .  being  a  rule  of  some  strictness  and 
rigor,  is  the  last  to  be  resorted  to,  and  is 
never  to  be  relied  upon  but  where  all  other 
rules  of  exposition  fail.''  2  Bl.  Com.  380. 
"The  modem  and  more  reasonable  practice 
is  to  give  to  the  language  its  just  sense,  and 
to  search  for  the  precise  meanixig,  and  one 
requisite  to  give  due  and  fair  effect  to  the 
contract,  wiuiout  adopting  either  the  rule 
of  a  rigid  or  of  an  inaulgent  construction." 
2  Kent,  Com.  557.  "Where  all  other  rules 
of  exposition  fail"  is  a  description  (less  ap- 
propriate now  than  formerly)  of  the  situa- 
tion of  a  case  in  which  there  is  no  prepond- 
erance of  evidence  in  favor  of  either  party. 
WhoL  the  evidence  is  not  exactly  balanced, 
there  is  no  opportunity  to  use  the  rule  con- 
tra proferentem,  "If  the  sense  of  the  words 
be  in  equilibrio,  the  rule  of  law  will  apply." 
Bayley,  J.,  in  Loi;e  v.  Pares,  13  East,  80,  80. 
It  cannot  be  applied  in  this  case,  where  there 
Lb  no  equilibrium.  Whether  it  is  ever  useful 
where  intent  is  a  question  of  probability  and 
the  law  of  the  burden  of  proof  is  duly  ob- 
served, is  no  part  of  the  present  inquiry. 
"  'Where  a  word  having  a  technical  as  well  as 
a  popular  meaning  is  used  in  the  Constitu- 
tion, the  courts  wUl  accord  to  it  its  popular 
signiflcation,  unless  the  very  nature  of  the 
subject  indicates,  or  the  text  suggests,  that 
it  is  used  in  its  technical  sense.'  Weill  v. 
Kenfield,  54  Cal.  Ill;  Sprague  v.  Norway, 
31  Cat.  173.  Words  used  in  a  Constitution 
should  be  construed  in  the  sense  in  which 
th^  were  employed.  They  'must  be  taken 
in  tiie  ordinary  and  common  acceptation,  be- 
eause  th^  are  presumed  to  have  been  so  un- 
derstood by  the  framers,  and  by  the  people 
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who  adopted  it.  .  .  .  It  .  .  .  owes  its 
whole  force  and  authority  to  its  ratification 
by  the  people,  and  they  judged  of  it  by  the 
meaning  apparent  on  its  face  according  to 
the  general  use  of  the  words  employed,  where 
they  do  not  appear  to  have  been  used  in  a 
legal  or  technical  sense.'  Manly  v.  State,  7 
Md.  135."  MiUer  v.  Dunn,  72  ChI.  462,  465, 
14  Pac  27.  The  same  riilural  mode  of  con- 
struction is  applicable  to  wills  and  deeds. 
When  a  word  appears  to  be  used  in  a  tech- 
nical or  peculiar  sense,  its  apparent  mean- 
ing is  its  l^al  meaning.  But  there  is  no 
legal  presumption  that  all  testators  and  con- 
tracting parties  are  lawyers,  or  that  their 
understanding  and  use  of  language  is  pecu- 
liar. Verba  intentioni  dehent  inservire, 
Benigne  interpretomwr  ohartas  propter 
simplicitatem  UUoorum,  Co.  Litt.  36a. 
Therefore  the  construction  must  be  "rea- 
sonable and  agreeable  to  oommon  under- 
standing." 2  Bl.  Com.  379.  "The  terms  of 
every  written  instrument  are  to  be  under- 
stood in  their  plain,  ordinary,  and  popular 
sense,  imless  they  have  generallv,  in  respect 
to  the  subject-matter,  as  by  the  known  usage 
of  trade,  or  the  like,  acquired  a  peculiar 
sense,  distinct  from  the  popular  sense  of  the 
same  words,  or  unless  the  context  evidently 
points  out  that,  in  the  particular  instance, 
and  in  order  to  effectuate  the  immediate  in* 
tention  of  the  parties,  it  should  be  under- 
stood in  some  other  and  peculiar  sense."  1 
Greenl.  Ev.  §  278;  Chitty,  Contr.  79,  81; 
Perkins  v.  Mathes,  49  N.  H.  107,  110.  "It  is 
the  office  of  judges  to  take  and  expound  the 
words  which  conunon  people  use  to  express 
their  meaning,  according  to  their  meaning." 
Hill  V.  Orange,  1  Plowd.  164,  170;  Williams, 
J.,  in  Doe  em  dem.  Winter  v.  Perratt,  6 
Mann.  &  Q.  314,  336.  "The  bulk  of  mankind 
act  and  deal  with  great  simplicity;  and  on 
this  is  founded  the  rule  that  benigncs  foci- 
enda  interpretationes  ohartarum  propter 
simplicitatem  laioorum.  Words  are  to  be 
taken  in  their  popular  and  ordinary  mean- 
ing, unless  some  good  reason  be  assigned  to 
show  that  they  snould  be  understo^  in  a 
different  sense.  .  .  .  Si  nulla  sit  conjee- 
tura  qucB  ducat  alio,  verba  intelligenda  sunt 
ea  proprietate,  non  grammatica  sed  pop- 
ulaH  ea  imu."  2  Kent,  Com.  555.  "An  agree- 
ment or  contract  shall  have  a  reasonable 
construction,  according  to  the  intent  of  the 
parties."  Comyns,  Dig.  Agreement  (C). 
Their  agreement  is  enforced  "according  to 
the  sense  in  which  they  mutually  imderstood 
it  at  the  time  it  was  made.  .  .  .  The 
construction  shall  be  reasonable,  ...  as 
near  the  minds  and  apparent  intents  of  the 
parties  as  the  rules  of  law  will  admit.  And 
it  is  essential  to  consider  the  subject-matter 
of  the  agreement  in  affixing  a  meaning  to 
the  terms  used  therein.  .  .  .  Every  con- 
tract is  to  be  construed  with  reference  to 
its  object,  and  the  whole  of  its  terms;  and 
accordingly  the  whole  context  must  be  con- 
sidered in  endeavoring  to  collect  the  inten- 
tion of  the  parties,  even  although  the  imme- 
diate object  of  inquiry  be  the  meaning  of  an 
isolated  clause."  Chitty,  Contr.  74,  83.  The 
whole  instrument  is  to  be  read,  and  applied 
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to  the  Btibject-mntter,  to  ascertain  the  pri- 
mary and  leading  purpose  of  the  parties; 
and  an  ambiguous  word  or  phrase  is  to  be 
construed,  if  it  reasonably  may  be,  so  as 
best  to  promote  and  accomplish  that  pur- 
pose. Warren  v.  Merrifield,  8  Met.  93,  06; 
Bellows  y.  Dentaon,  0  N.  H.  293,  295 ;  New 
Hampshire  Bank  v.  Willard,  10  N.  H.  210, 
213;  Sherburne  v.  Goodwin,  44  N.  H.  271, 
276;  Salmon  Falls  Mfg.  Co,  v.  Portsmouth 
Co.  46  N.  H.  249,  264,  255 ;  Cortvin  T.  Hood, 
68  N.  H.  401,  402;  Blanchard  v.  Ames,  60 
N.  H.  404,  406. 

3.  The  primary  and  leading  purpose  of 
Cross's  reservation  was  to  leave  m  him  the 
title  of  a  mill  privilege  which  was  situated 
under  and  on  both  sides  of  the  river,  and 
which  Wilson  did  not  buy  or  pay  for.  The 
integral  and  exclusive  character  of  the  wa- 
ter rights  which  Cross  did  not  convey  is  ob- 
vious. While  he  retained  the  west  section, 
an  acre  of  the  east  section,  a  right  to  build 
a  dam  across  the  river,  and  a  right  to  flow 
the  east  section,  he  conveyed  to  Wilson  no 
right  to  flow  the  west  section.  The  quan- 
tity of  both  sections  to  be  flowed  depends 
upon  the  location  and  height  of  the  dam, 
and  is  to  be  determined  by  the  owner  of  the 

Srivilege  electing  where  and  how  high  the 
am  shall  be.  Goodrich  v.  Longley,  1  Oray, 
615.  The  price  paid  by  Wilson  for  what  he 
bought  was  not  fixed  on  the  basis  of  his 
right  to  destroy  the  value  of  the  reservation 
by  locating  the  dam  and  the  acre  where  they 
would  be  worthless  for  the  purposes  of  a 
mill.  The  construction  that  gives  effect  to 
the  intent  of  the  parties  is  that  the  right 
of  location  belongs  to  the  owner  of  the  re- 
served property.  It  is  not  necessary  to  ex- 
amine the  correctness  of  the  view  that  gives 
him  the  election,  because  he  is  the  party  who 
ought  to  do  the  first  act,  via.,  to  build  the 
dam  and  use  the  water  power  and  the  acre. 
Heyward's  Case,  2  Coke,  36,  37;  Co.  Litt. 
146a;  Ck>myns.  Dig.  Election  (Al),  (A2) ;  1 
Benjamin,  Sales,  Am.  ed.  1884,  §  489.  If 
the  reservation  had  been  of  a  mill  site,  with 
no  specification  of  locally  or  quantity,  it 
would  have  retained  in  Cross  and  his  as- 
signs as  much  land  as  was  reasonably  nec- 
essary for  building  and  carrying  on  the  busi- 
ness of  a  mill  at  any  place  in  lot  4,  on  the 
left  bank  of  the  river,  that  he  or  they  might 
select.  Jackson  ex  dem.  Hasbrouck  v.  Ver- 
milyea,  6  Cow.  677,  678.  If  the  parties  in 
interest  disagreed  as  to  the  quantity,  the 
question  of  reasonable  necessity  could  be  de- 
termined on  a  bill  in  equity  brought  by  any 
of  them  against  the  others.  A  similar  ques- 
tion is  considered  in  those  cases  in  which  it 
is  held  that  a  quantity  of  land,  reasonably 
necessary  for  the  use  of  a  mill,  house,  rope 
walk,  or  wharf,  is  conveyed  by  a  deed  of  the 
structure,  with  no  metes  or  bounds,  and  no 
express  mention  of  land.  Blake  v.  Clark,  6 
Me.  436,  439,  440;  Oihson  v.  Brockway,  8 
N.  H.  466,  471,  31  Am.  Dec.  200;  Bean  v. 
Brackett,  34  N.  H.  102,  119;  Winchester  v. 
HeeSy  35  N.  H.  43,  47,  48;  Davis  v.  Handy, 
37  N.  H.  66,  71 ;  Marston  v.  Stickney,  68  N. 
H.  609,  610;  Doane  v.  Broadstreet  Asso.  6 
Mass.  332;  Allen  v.  Scott,  21  Pick.  25,  32 
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Am.  Dee.  238;  Forhush  v.  Lombard,  13  Met 
109,  114;  Johnson  v.  Rayner,  6  Gray,  107; 
Blaine  v.  Chambers,  1  Serg.  &  K.  169,  172, 
174;  Chicago,  R.  /.  <3S  P.  R.  Co.  v.  Denver  dt 
R.  G.  R.  Co.  143  U.  S.  596,  613-615,  36  u. 
ed.  277,  282,  283,  12  Sup.  Ct  Rep.  479.  The 
form  of  the  acre  reserved  by  Cross  is  defi- 
nitely described  in  the  deed.  The  river  is  its 
western  boundary,  and  the  acre  and  the  dam 
are  to  be  in  the  immediate  vicinity  of  each 
other.  The  uncertaintv  of  the  reservation 
is  not  an  equitable  or  a  legal  reason  for  deny- 
ing to  the  owner  of  the  reserved  estate  the 
protection  of  the  remedial  law  applicable  to 
cases  in  which  the  quantity  as  well  as  the 
locality  of  conveyed  or  reserved  land  depends 
upon  a  reasonable  necessity,  determinable  as 
a  Judicial  question  when  the  parties  do  not 
agree,  or  the  owner  refuses  to  make  a  loca- 
tion in  due  time. 

Under  the  stipulation  of  the  deed  that 
Wilson  should  "nave  the  timber  on  said 
acre,"  he  oould  cut  it  as  soon  as  the  deed 
was  delivered.  If  Cross  selected  and  marked 
the  acre,  and  Wilson  obstructed  the  erection 
of  a  mill  upon  it  by  neglecting  for  an  un- 
reasonable time  to  remove  the  timber,  this 
wrong  would  not  operate  as  a  conveyance  of 
the  timber  to  Cross.  Plumer  v.  Presoott,  43 
N.  H.  277 ;  Hoit  v.  Stratton  Mills,  54  N.  H. 
109,  20  Am.  Rep.  119.  In  Irons  v.  Webb, 
41  N.  J.  L.  203,  32  Am.  Rep.  193,  the  plain- 
tiff conveyed  land  to  the  defendant  "except- 
ing and  reserving  the  timber  on  the  said 
land,  .  .  .'  for  the  removal  of  which  the 
said  party  of  the  second  part  agrees  .  .  . 
that  ne  .  .  .  will  give  two  years  from 
the  date  hereof."  "If  the  contention  of  the 
defendant  is  right,"  says  Beasley,  Ch.  J., 
delivering  the  opinion  of  the  court  (p.  205, 
32  Am.  Rep.  196),  "then  this  timber  con- 
tinued to  be  the  property  of  the  plaintiff  up 
to  the  running  out  of  the  two  years,  and 
then,  by  its  nonremoval,  it  became  forfeited 
and  passed  to  the  defendant;  and  it  is  en- 
tirely obvious  that  such  a  condition  is  not 
favored  in  law,  and  that  it  will  not  be  raised 
up  by  implication,  unless  by  the  force  of 
demonstrative  indication.  Looking  at  the 
terms  of  the  present  agreement  and  its  sub- 
ject-matter, I  can  see  no  mark,  certainly  no 
decisive  mark,  signifying  that  it  was  the  in- 
tention of  these  parties  that  by  the  plain- 
tiff's neglect  to  remove  the  timber  it  should 
be  forfeited  to  the  defendant.  Such  a  pur- 
pose, it  is  certain,  is  not  contained  in  any 
part  of  the  language  of  the  instrument,  for 
it  nowhere  says  that  in  any  event  the  title 
to  the  timber  is  to  pass  to  the  grantee. 
.  .  .  If  the  timber  was  permitted  to  re- 
main on  the  premises  until  the  time  of  re- 
moval had  expired,  it  became  unlawful  to 
enter  for  the  purpose  of  taking  it  away. 
But  the  effect  of  such  an  incident  is  not,  in 
law,  to  work  a  forfeiture  of  title."  When 
chattels  are  wrongfully  left  by  their  owner 
on  another's  premises,  the  landowner's  rem- 
edies do  not  include  "the  exorbitant  method 
of  a  forfeiture." 

The  system  of  law  that  furnishes  ample 
procedure  for  the  protection  of  rights,  and 
does  not  impose  the  penalty  of  forfeiture  for 
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•  neglect  to  remove  timber  in  a  reMonable 
time  (when  that  remedy  would  be  inordi- 
nate), did  not  inflict  upon  Cross,  his  heirs 
or  assigns,  the  forfeiture  of  an  acre  of  land, 
or  a  right  to  an  acre,  as  a  remedy  for  the 
fault  of  not  exereisiii^  the  power  of  selec- 
tion in  a  reasonable  time.  It  does  not  ap- 
pear that  any  owner  of  the  Wilson  interest 
has  been  damnified  by  such  fault,  or  would 
suffer  any  loss  or  inconvenience  if  the  acre 
were  not  located  for  one  hundred  years,  or 
that  any  owner  of  the  Cross  interest  has  had 
notice,  or  reason  to  believe,  that  location 
was  desired  by  anybody.  In  this  state  of 
things,  it  is  by  no  means  clear  that  twenty- 
three  years  exceeded  the  limit  of  reason- 
ableness. But  there  is  no  occasion  to  exam- 
ine this  "point. 

Any  delay,  of  which  a  well-grounded  com- 
plaint could  be  made  by  Wilson,  his  heirs, 
or  assigns,  could  be  speedily  ended  on  a  bill 
in  equity  brought  by  him  or  them.  If  Cross, 
his  neirs  or  assigns,  did  not  exercise  the 
power  of  location  in  a  reasonable  time,  it 
could  be  exercised  by  a  judicial  tribunal. 
Starkie  v.  Rtohmond,  155  Mass.  188,  197,  29 
N.  E.  770;  Gardner  v.  Wehsier,  64  N.  H.  520, 
622,  623,  15  Atl.  144;  Conneoticui  River  Lum- 
ber Co.  v.  Olcoti  FaUa  Co,  65  N.  H.  290,  390- 
392,  13  L.  R.  A.  826,  21  Atl.  1090.  The  par- 
ties might  disagree  on  the  question  whether 
high  or  low  water  mark  was  the  line  from 
wMch  the  acre  was  to  be  measured.  Vari- 
ous questions  might  arise,  as  to  location  and 
measurement,  which  the  plaintiffs  were  not 
bound  to  decide  at  their  peril,  and  which 
eould  be  determined  on  a  bill  in  equity.  Se- 
lection was  division.  Before  severance,  the 
granted  and  reserved  premises  were  held  as 
an  undivided  estate.  Between  it  and  land 
owned  in  common  there  was  no  difference 
that  exempted  the  east  section  from  the  le- 
gal process  of  partition,  or  deprived  the  re- 
served property  of  the  security  which  a  ten- 
ant in  common  has  (Campbell  v.  Campbell^ 
13  N.  H.  483;  Clark  v.  Wood,  34  N.  H.  447, 
453;  Perkina  v.  Eaton,  64  N.  H.  359,  361,  10 
Atl.  704;  Leach  v.  Beaitie,  33  Vt.  195; 
Holley  V.  Hatoley,  39  Vt.  525,  531;  Fair- 
elaim  ex  dem,  Bmpaon  v.  Shackleton,  5  Burr. 
2604;  Tiedeman,  Real  Prop.  §§  251,  700) 
against  his  coteoant's  acquisition  of  title  by 
prescription.  Newmarket  Mfg.  Co.  v.  Pen- 
dergaet,  24  N.  H.  54,  66-^9,  is  not  over- 
looked. Location,  measurement,  and  other 
forms  of  specific  adjustment  may  be  needed 
in  many  cases,  and  such  procedure  may  be 
invented  and  used  as  justice  and  conven- 
ience require.  MoDuffee  v.  Portland  d  R. 
R.  Co.  52  N.  H.  430,  449,  451,  13  Am.  Rep. 
72;  Boody  v.  Wataon,  64  N.  H.  162,  171, 
173.  178,  179,  9  Atl.  794;  Holt  v.  Antrim, 
64  N.  H.  284,  287,  9  Atl.  389.  A  limited  sup- 
ply of  precedents  and  an  inadequate  doctrine 
of  procedure  have  promoted  the  judicial  in- 
troduction of  rules  of  construction,  and 
other  so-called  rules  of  law,  which  often  con- 
flict with  rights  plainly  intended  to  be  es- 
tablished by  contracts  and  wills.  In  tnis 
state  an  unjust  judgment  cannot  be  based 
on  a  defect  in  the  remedial  branch  of  the 
eommon  law,  or  on  a  formula  of  construction 
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not  enacted  by  legislative  power,  or  on  aa 
imwritten  rule,  the  reason  of  whose  exist* 
ence  has  ceased.  "Many  things  that  are  un- 
certain of  themselves,  being  reduced  to  cer- 
tainty by  such  means  as  either  the  law  ap- 
points or  the  party  himself  assigns,  may 
take  effect"  Stukeley  v.  Butler,  Hob.  168, 
174.  "If  a  man  grants  twenty  acres,  parcel 
of  his  manor,  wiuiout  any  other  description 
of  them,  yet  the  grant  is  not  void,  for  au 
acre  is  a  thing  certain,  and  the  situation 
may  be  reduced  to  a  certainty  by  the  election 
of  the  grantee."  Bacon,  Abr.  Election  (A). 
In  a  great  mass  of  authorities,  election  is 
assumed  to  be  a  means  of  removing  uncer- 
tainty. "If  I  have  three  horses,  and  I  giv« 
you  one,  .  .  .  the  election  ought  to  be 
made  in  the  life  of  the  parties,  for,  inasmuch 
as  none  of  the  horses  is  given  in  certain,  the 
certainty  and  thereby  the  property  bi^ns  by 
election.  And  with  that  agreeth  Bullook*9 
Case,  10  Eliz.  281.  The  Bishop  of  Sarum, 
having  a  great  wood  of  1,000  acres,  .  .  . 
enfeoffed  another  of  an  house  and  17  acres, 

Sarcel  of  the  wood,  and  made  livery  in  the 
ouse.  None  of  the  wood  passed  before  eleo> 
tion,  and  therefore  his  heir  shall  not  make 
election.  ...  If  I  give  you  one  of  mj 
horses  in  my  stable,  .  .  .  you  shall  have 
election.  .  .  .  And  if  one  grant  to  an- 
other 20  loads  of  hazel  or  20  loads  of  maple, 
to  be  taken  in  his  wood  of  D.,  .  .  .  the 
grantee  shall  have  election;  for  he  ought  to 
do  the  first  act,  soil,  to  cut  and  take  it" 
Heytcard's  Caee,  2  Coke,  35-37;  Co.  Litt 
145a.  "44  Edw.  III.  43,  is  a  good  case.  A 
prior  sold  his  woods,  excepting  forty  of  the 
best  oaks,  at  his  choice,  to  be  taken  within 
two  years.  Then  the  prior  brought  an  ac- 
tion of  trespass  against  the  vendee  for  sell- 
ing them.  He  pleaded  that,  the  plaintiff  de- 
laying his  choice  till  the  two  years  were  al- 
most expired,  he  could  forbear  the  felling 
no  longer,  but  his  two  years  would  expire, 
and  therefore  required  him  to  make  his 
choice,  but  he  refused,  whereupon  he  chose 
forty  of  the  best  himself,  and  left  them 
standing,  and  took  the  rest.  .  .  .  The 
vendee  .  .  .  had  no  property  till  elec- 
tion or  default  made  by  the  vendor,  which 
was  supplied  and  made  certain  bv  the  ven- 
dee; and  yet  the  vendee  could  not  have  made 
the  choice  in  default  of  the  vendor  till  the 
time  incurred  so  near  that  he  must  needs 
and  that  must  be  put  upon  judgment  of  the 
jury  or  court"  Stukeley  v.  Butler,  Hob.  168, 
174;  Palmer's  Case,  5  Coke,  24.  That  is 
sufficiently  certain  which  can  reasonably  be 
made  certain.  Broom,  Legal  Maxims,  481. 
A  grant,  reservation,  or  devise  of  "all  mill 
sites  in  lot  4"  or  of  one  "in  any  part  of 
the  lot,"  would  be  valid.  Thompson  v.  Greg- 
ory, 4  Johns.  81,  4  Am.  Dec  255;  Vanden- 
burgh  v.  Van  Bergen,  13  Johns.  212;  Jack- 
son eeo  dem.  Van  Valkenburgh  v.  Van  Buren, 
13  Johns.  525;  Jackson  eso  dem.  Saaton  v. 
May,  16  Johns.  184,  185;  Jackson  ex  dem. 
Hasbrouck  v.  Vermilyea,  6  Cow.  677,  679, 
680;  Provost  v.  Calder,  2  Wend.  517,  623, 
525;  Dygert  v.  Matthews,  11  Wend.  35-37. 
The  proposition  that  an  unexercised  right 
of  location  is  too  indefinite  to  support  an 
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Aotion  of  ejectment  {JcLckaon  y.  May,  10 
Johns.  184,  185)  does  not  deny  the  right, 
but  merely  points  out  a  defect  in  a  form  of 
action.  A  sheriff's  inability  to  deliver  pos- 
session of  certain  interests  in  land  does  not 
f prevent  their  being  ascertained  and  estab- 
ished  by  legal  proceedings.  A  judgment  de- 
termining the  question  of  right  is  conclu- 
sive without  service  of  process  for  its  en- 
forcement. Walker  v.  Walker,  63  N.  H.  321, 
327,  56  Am.  Rep.  514.  The  rule  that  grants, 
reaervations,  and  devises,  reducible  to  cer- 
tainty by  Buch  means  as  the  law  appoints, 
are  not  void  for  uncertainty,  is  not  rendered 
inoperative  by  an  obsolete  system  of  defi- 
cient procedure. 

Butcher  v.  Creel,  9  Gratt.  201,  was  an  ac- 
tion of  ejectment.  A  grantor  had  reserved 
the  right  to  build  a  sawmill  on  an  acre  at 
a  described  end  of  a  dam.  "There  is"  said 
the  majority  of  the  court,  "not  such  cer- 
tainty in  the  description  of  the  part  intend- 
ed to  be  excepted  as  to  withdraw  it  from 
the  operation  of  the  deed;  it  is  in  no  wise 
identified  or  distinguished  from  other  por- 
tions of  the  acre.  If  it  might  be  identified 
by  entry  and  taking  possession  of  so  much 
of  the  land  as  might  be  necessary  for  the 
sawmill  about  to  Iw  erected,  yet,  as  no  such 
entry  has  been  made  or  possession  taken, 
a  recovery  cannot  be  had  by  the  plaintiff." 
In  our  procedure,  these  objections  would  be 
unavailing.  If  the  parties  contested  the  ex- 
istence of  an  unexercised  right  to  build  a 
sawmill  and  use  land  necessary  for  carrying 
on  the  business  of  the  mill,  the  controversy 
could  be  determined  in  a  real  action.  If 
the  location  and  extent  of  the  mill  lot  were 
in  dispute,  it  could  be  laid  out  and  set  off 
on  a  bill  in  equity  filed  as  an  amendment  of 
the  pleadings  in  the  action  at  law.  Each 
party  would  be  entitled  to  the  means  reason- 
ably necessary  to  accomplish  the  objects  of 
the  grant  and  the  reservation.  Boodft  v. 
Watson,  64  N.  H.  162,  177,  9  Atl.  794. 
Wrong  would  not  be  done  through  a  failure 
of  the  law  to  provide  the  means  required  by 
justice  for  reducing  the  reserved  right  to 
certainty.  In  Darling  v.  Crowell,  6  N.  H. 
421,  the  plaintiff,  owning  land  on  which  was 
a  mill  worked  by  a  river,  had  conveyed  to 
W.,  under  whom  the  defendant  claimed,  a 
tract  of  50  acres,  a  portion  of  which  was 
flowed  by  the  plaintiff^B  dam.  The  deed  con- 
tained this  dause:  "Excepting  one  acre, 
and  one  half  acre,  which  is  reserved  for  the 
use  and  flowing  of  water  for  the  mill."  This 
was  held  void  for  uncertainty  (p.  425),  on 
the  ground  that  "how  much  of  the  land  it 
might  be  advisable  to  retain  for  the  use  of 
the  mill,  or  how  much  for  purposes  of  flow- 
ing, or  where  in  such  case  it  would  be  lo- 
cated, it  is  impossible  to  tell,  and  the  grant- 
or cannot  elect."  A  literal  construction  of 
the  exception  would  make  "use"  and  "flow- 
ing" synonymous,  and  give  the  plaintiff,  on 
the  50  acres,  a  millpond  of  an  acre  and  a 
half,  located  by  measurement  between  the 
edge  of  the  water  (in  its  natural  condition) 
and  a  higher  level.  If  this  or  some  other 
reasonable  construction  were  not  satisfac- 
tory to  both  parties,  justice  could  be  done 
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on  a  bill  in  equity  (for  a  reformation  of  ths 
deed)  filed  as  an  original  petition,  or  as  an 
amendment  of  a  dedaration  or  plea.  Ifo- 
Shane  v.  Main,  62  N.  H.  4,  7,  8.  Whatever 
else  their  intention  might  have  been,  it  is 
not  to  be  supposed  tljfkt  they  intended  tho 
reservation  should  be  wholly  inoperative. 
Bell  V.  Morse,  6  N.  H.  205,  209.  Their  un- 
derstanding of  it  was  determinable,  not  by 
rules  of  law,  but  by  the  balance  of  probabili- 
ties found  in  the  competent  evidence  tending 
to  prove  the  fact  of  intention.  Houghton 
V.  Pattee,  58  N.  H.  326;  Morse  v.  Morse,  58 
N.  H.  391 ;  Corwin  v.  Hood,  58  N.  H.  401 ; 
MoShane  v.  Main,  62  N.  H.  4,  7 ;  Keysar  v. 
Covell,  62  N.  H.  283,  284;  Whittier  v.  Wtnfe- 
ley,  62  N.  H.  338,  340;  Hwrd  v.  Dunsmore, 
63  N.  H.  171;  Crawford  ▼.  Parsons,  63  N. 
H.  438;  Johnson  v.  Conant,  64  N.  H.  109, 
136,  7  Atl.  116.  "We  ought  not,  without 
absolute  necessity,  to  let  ourselves  embrace 
the  alternative  of  holding  a  devise  void  for 
uncertainty.  ...  If  there  be  ever  so 
little  reason  in  favor  of  one  construction  of 
a  devise  rather  than  any  other,  we  are,  at 
least,  sure  that  this  is  nearer  the  intention 
of  the  testator  than  that  the  whole  should  be 
void.  .  .  .  The  difficulty  of  arriving  at 
a  oondusion,  even  the  grave  doubt  which 
may  hang  aroiind  it,  .  .  .  form  no 
ground  whatever  of  holding  a  devise  void  for 
uncertainty.  The  difficulty  must  be  so  great 
that  it  amounts  to  ah  impossibility;  the 
doubt  so  great  that  there  is  not  even  an  in- 
clination of  the  scales  one  way.  .  .  .  The 
books  are  full  of  cases  where  every  shift, 
if  I  may  so  speak,  has  been  resorted  to, 
rather  than  hold  Uie  gift  void  for  uncer- 
tainty." Lord  Brougham  in  Doe  em  dem. 
Winter  v.  Perratt,  6  Mann.  &  G.  314,  369, 
361,  362;  Harriman  v.  Harriman,  59  N.  H. 
135,  136. 

The  validity  of  a  provision  of  a  deed,  like 
the  validity  of  a  devise,  does  not  depend 
upon  the  absence  of  all  ambiguity.  When 
its  meaning  is  not  reasonably  and  morally 
certain,  the  contract  is  not  altered  for  that 
reason.  However  inconclusive  the  evidence, 
it  is  to  be  weighed.  However  doubtful  the 
intention,  a  preponderance  of  probability  is 
enough  to  establish  it.  In  Newsom  v.  Pryor, 
7  Wheat.  7,  10,  5  L.  ed.  382,  383,  a  part  of 
a  boundary  line  was  described  as  running 
"south  894  poles,  to  a  stake,  crossing  the 
river."  To  cross  the  river  the  number  of 
poles  must  have  been  1.222.  The  validity  of 
the  grant  was  not  affected  by  the  uncer- 
tainty of  location.  The  distance  was  con- 
trolled by  the  natural  monument,  because 
"it  is  much  more  probable  that"  the  survey- 
or "should  err  in  the  distance  than  in  the 
fact  of  crossing  the  river."  There  is  a  nat- 
ural inference  that  a  reservation  of  an  acre 
and  a  half  of  land  "for  the  use  and  flowing 
of  water  for  the  mill"  was  designed  to  re- 
tain a  title  or  right  reducible  to  certainty 
by  such  means  as  the  law  appoints.  Whether 
the  more  probable  intent  was  to  reserve  the 
land  for  a  mill  yard  and  pond,  or  soldy  for 
a  pond,  the  parties  must  have  contemplated 
a  right  of  location  capable  of  adjustment 
and   enforcement    by  legal   process.    They 
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eoold  not  have  understood  that  the  reserva- 
tion would  be  erased  by  a  judicial  inability 
to  carry  it  into  effect.  Nothing  less  than  an 
insuperable   difficulty   could   nullify  it  and 

S've  the  grantee  a  piece  of  the  grantor's 
nd  which  it  is  certain  the  grantee  did  not 
buy  or  pay  for,  and  which  was  certainly  not 
understood  by  either  party  to  be  a  gift. 
In  Gardner  v.  Webster,  64  N.  H.  520,  15  Atl. 
144,  the  defendant  conveyed  land  to  the 
plaintiff's  grantor,  "reserving  the  right  to 
pass  and  repass"  across  it.  The  court  says: 
^On  the  question  whether  a  granted  way  is 
subject  to  gates  and  bars,  their  necessity  or 
convenience  to  the  grantor  and  inconven- 
ience to  the  grantee  may  be  considered.  In 
this  case  there  is  no  explicit  provision  on  the 
subject,  and,  it  being  found  that  gates  and 
bars  are  reasonably  necessary,  the  plaintiff 
is  entitled  to  maintain  them.  .  .  .  The 
location  and  limits  of  the  reserved  way  are 
not  snecifled.  It  is  a  reservation  of  a  rea- 
sonably convenient  and  suitable  way.  .  .  . 
The  convenience  of  both  parties  is  evidence 
of  the  locality  of  the  defendant's  way. 
.  .  .  Its  route  ...  is  determined, 
not  by  the  sole  interest  of  either  of  the  par- 
ties, but  by  the  reasonable  convenience  of 
both.  If  its  location  were  contested,  the 
controversy  might  not  be  settled  1^  the 
.  .  .  result  of  many  actions  at  law. 
Both  parties,  or  either  of  them,  might  need 
a  decree  in  equity  that  would  fix  the  route." 
Under  an  abutter's  right  to  a  reasonable  use 
of  the  basin  of  a  public  water,  the  quantity 
as  well  as  the  location  of  a  site  for  a  wharf, 
warehouse,  weir,  or  tide  mill  is  determinable 
on  a  bill  in  equity.  Concord  Mfg.  Co.  v. 
Robertwm,  66  N.  H.  1,  19,  20,  18  L.  R.  A. 
679,  25  Atl.  718.  The  principle  that  fur- 
nishes the  means  of  measuring  and  locating 
reasonably  convenient  ways,  and  reasonable 
sites  for  wharves,  warehouses,  weirs,  and 
tide  mills,  and  reduces  them  to  certainty  by 
laying  them  out,  would  not  allow  a  right  to 
an  acre  and  a  half  of  mill  yard  and  mill 
pond  (in  Darling  v.  Crowell)  to  fail  for 
want  of  a  method  of  settling  the  question  of 
reasonably  convenient  location.  Darling  v. 
Crowell  is  one  of  the  cases  in  which  courts 
have  been  influenced  by  Sheppard's  Touch- 
stone, 70,  where  it  is  said:  'uf  the  excep- 
tions be  not  set  down  with  precision  and  ac- 
curacy, as  if  one  grant  a  nouse,  excepting 
one  chninbcr,  or  grant  a  manor,  excepting 
one  acre,  but  doth  not  set  forth  which  cham- 
ber or  which  acre  [it  shall  be]  the  excep- 
tions are  void."  Taken  without  qualifica- 
tion, this  passage  rejects  the  ancient  doc- 
trine of  elction, — the  maxim  that  things  re- 
ducible to  certainty  by  legal  measures  are 
sufficiently  certain,  and  the  presumed  intent 
of  the  parties  that  their  contract  shall  not 
be  violated  with  impunity  if  it  can  be  en- 
forced by  a  reasonable  appeal  to  the  re- 
sources of  the  law.  When  a  grant  or  reser- 
vation of  an  interest  in  land  is  held  void 
for  uncertainty,  it  is  morally  certain  that 
injustice  is  done.  An  equitable  result  is 
generally  reached  If  due  effort  is  made  to 
ascertain  the  fact  of  intention  by  balancins 
probabilities,  and  to  determine  the  granted 
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or  reserved  right  by  authorized  procedure. 
Whether  the  title  of  personal  property  passes 
when  a  contract  of  sale  is  made,  or  remains 
in  the  vendor  till  something  more  is  done, 
is  often  a  question  of  intent  for  a  jury. 
Fidler  v.  Bean,  34  N.  H.  290,  302-305.  At 
common  law,  when  a  certain  amount  of  per- 
sonalty is  sold«  to  be  taken  out  of  a  specific 
mass,  the  title  passes  at  once  before  sever- 
ance or  identification,  if  such  is  the  intent; 
and  this  intent  is  inferred  from  a  delivery 
of  the  whole  mass  to  the  buyer,  with  power 
to  make  the  separation.  1  Benjamin,  Sales, 
Am.  ed.  1884,  fi§  316-317,  477;  Page  v.  Car- 
penter, 10  N.  H.  77,  80;  Bailey  v.  Smith, 
43  N.  H.  141,  143;  Crofoot  v.  Bennett,  2  N. 
Y.  258,  260.  A  constructive  delivery  of  the 
whole  is  sufficient,  even  if  the  mass  is  of 
such  diverse  qualities  that  the  separation 
requires  a  degree  of  skill  and  judgment. 
Lamprey  v.  Sargent,  58  N.  H.  241,  242.  A 
delivery  showing  a  simultaneous  transfer  of 
title  is  not  wanting  in  a  conveyance  of  land 
by  its  owner.  His  delivery  of  the  deed  is  a 
delivery  of  the  property.  Bell  v.  Peahody, 
63  N.  H.  233,  239,  56  Am.  Rep.  500 ;  Tiede- 
man.  Real  Prop.  fi§  693,  695. 

In  1844  it  was  considered  an  open  ques- 
tion whether  a  conveyance  of  an  unlocated 
half  of  a  specified  lot,  describing  the  granted 
premises  as  half  in  value,  could  be  made  cer- 
tain by  legal  process  of  partition.  "Wheth- 
er a  conveyance,  by  the  owner  of  the  whole 
lot,  of  the  south  half  of  it  in  quantity  and 
quality,  would  operate  as  a  conveyance  of 
one  half  in  quantity  onlv,  on  account  of  the 
uncertaintv  which  would  otherwise  exist  re- 
specting the  dividing  line  until  settled  by 
agreement  of  the  parties,  or  whether  some 
proceeding  might  be  had  in  such  case  to 
settle  the  line  of  separation  in  case  the  par- 
ties failed  to  agree,  we  need  not  now  deter- 
mine. The  deed  .  .  •.  which  contained 
that  description  .  •  •  undoubtedly  con- 
veyed an  estate.  .  .  .  The  only  question 
which  could  arise  was  where  the  dividing 
line  should  be  located."  Smith  v.  Powers, 
15  N.  H.  546,  562.  The  best  inventible  pro- 
cedure must  be  capable  of  solving  the  ques- 
tion of  value  in  such  a  case,  and  an  ap- 
praisal must  be  a  means  of  certainty  where 
the  common  law  provides  convenient  modes 
of  ascertaining  the  value  of  land.  "Except- 
ing .  .  .  four  rows  of  apple  trees  on 
the  north  side  of  the  orchard,  .  .  .  and 
the  land  on  which  they  stand"  (Randall  v. 
Randall,  59  Me.  338),  is  a  description  that 
might  require  a  location  to  be  made  by  legal 
process.  Conveyances  of  "a  mill  yard  100 
feet  square,  adjoining  said  mill,  .  .  . 
best  to  accommodate  said  .  .  .  mill" 
{Farrar  v.  Cooper,  34  Me.  394,  398),  "also 
one  half  of  an  acre  of  land  near  the  wharf 
or  at  the  wharf"  (Simpson  v.  Blaisdell^  85 
Me.  199,  27  Atl.  101),  are  valid.  In  1793, 
"for  the  sum  of  five  shillings,  but  more  es- 
pecially for  the  encouragement  of  building 
a  bridge  over  the  Piscataqua  river  at  and 
from  Fox  Point,"  Richard  Downine  con- 
veyed to  the  proprietors  of  Piscataqua  bridge 
"1  acre,  to  be  laid  out  in  square  form,  upon 
any  part  of  my  farm  at  Fox  Point    .    .    . 


884 


Kbw  Hamfshibb  Bufbbmb  Coubt. 


JULTi 


where  said  proprietors  may  think  proper  to 
build  said  bridge."  Landmarks  in  Dover, 
76.  If  the  phrase  'Vhere  said  proprietors 
may  think  proper  to  build  said  bridge"  had 
been  omitted,  there  would  have  been  suffi- 
cient evidence  that  the  grantees  could  select 
an  acre  in  a  square  form,  on  Fox  Point,  at 
the  end  of  their  bridge. 

It  is  not  necessary  in  this  case  to  consider 
the  soundness  of  the  rule  that  a  tax  col- 
lector, selling  a  part  of  a  lot  of  land  for 
taxes)  cannot  give  an  election  to  the  pur- 
chaser. One  of  the  reasons  ffiven  for  this 
rule  is  that  the  purchaser  could  not  be  com- 
pelled to  elect  in  a  reasonable  time,  there 
would  be  no  remedy  for  his  refusal  to  elect, 
and  the  want  of  remedy  might  be  an  intol- 
erable inconvenience  to  the  owner  of  the  rest 
of  the  lot  Hfwen  ▼.  Cram,  1  K.  H.  93,  95. 
This  view,  as  we  have  seen  in  the  case  of 
nonofficial  conveyances,  is  erroneous.  If 
there  is  a  sufficient  reason  for  holding  that 
a  tax  collector  cannot  give  an  election  to  his 
grantee,  the  question  would  be  of  the  sound- 
ness of  the  Vermont  rule,  that  in  a  collect- 
or's deed  of  a  part,  described  as  "30  acres  of 
said  lot,"  the  description  means  "an  undi- 
vided interest  in  the  lot  in  the  proportion 
that  36  acres  bears  to  the  whole  number  of 
acres  in  the  lot."  Sheafe  v.  Wait,  30  Vt. 
735.  "If  we  regard  the  rules  that  control 
the  exposition  of  deeds,"  say  the  court  in 
that  casCj  "we  can  have  no  doubt  on  this 
point.  It  must  have  been  the  intent  of  the 
parties.  If  we  accept  a  contrary  construc- 
tion, the  sale  and  deed  would  be  void;  and 
the  rule  is  that  deeds  should  be  construed  so 
as  to  be  upheld  rather  than  avoided."  When 
the  rules  that  control  the  exposition  of  deeds 
were  disr^arded  in  tax  cases,  and  the  law 
was  perverted  by  strained  and  quibbling  in- 
terpretation in  behalf  of  taxpayers  endeav- 
oring to  throw  their  share  of  the  common 
burden  upon  their  neighbors  (Boody  v.  Wat- 
•on,  64  N.  H.  162,  179,  9  Atl.  794),  such  a 
deed  as  was  upheld  in  Sheafe  v.  Wait  could 
be  held  void  for  uncertainty.    During  that 

Seriod  the  construction  of  tax  deeds  was  un- 
erstood  to  be  exceptional.  A  distinction 
was  expressly  made  1]«tween  them  and  other 
conveyances.  While  a  collector's  deed  of 
"250  acres,"  part  of  lot  No.  300  (which  con- 
tained about  400  acres),  was  held  to  be  void 
for  uncertainty,  it  was  not  doubted  that  the 
same  deed  would  have  been  valid  if  made  by 
the  owner  of  the  lot.  Haven  v.  Cram,  1  N. 
H.  93.  "The  deed  of  the  constable  is  clearly 
void  for  uncertainty,  unless  it  can  be  con- 
strued to  be  a  grant  of  250  acres  to  be  lo- 
cated by  the  grantee  at  his  election.  In  a 
eommon  conveyance  from  one  individual  to 
another,  the  court  would  be  warranted  in 
putting  such  a  construction  upon  a  deed 
(Bacon,  Abr.  Grants,  H  3),  because  every 
deed  is  to  be  construed  most  favorably  to 
the  grantee,  and  therefore,  to  give  effect  to 
the  conveyance,  the  deed  is  construed  to  give 
an  election  in  such  a  case  to  the  grantee  to 
locate  the  land."  1  N.  H.  p.  94.  If  it  were 
necessary  to  give  him  an  election  in  order 
"to  give  effect  to  the  conveyance,"  that  con- 
struction would  be  adopted.  But  there  is 
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another  alternative,  and  it  may  be  doubtful 
whether  the  grantee  in  Ha/oen  v.  Oram  would 
have  had  an  election  if  the  owner  of  the  lot 
had  been  the  grantor:  "Tenancy  in  com- 
mon" was  "often  expressed,  in  early  timea^ 
by  a  certain  number  of  acres."  Smith  (N. 
H.)  516,  519,  note.  In  Stevens  ▼.  Johnson^ 
55  N.  H.  405,  the  majority  of  the  court  held 
that,  when  the  owner  of  a  lot  conveys  a  part 
of  it  with  such  a  description  as  was  given 
in  the  collectors'  deeds  in  Haven  v.  Cram 
and  Sheafe  v.  Wait,  the  grantee  has  an  elec- 
tion, and  that  he  can  elect  a  tenancy  in  com- 
mon, while  the  minority  was  of  opinion  that 
the  deed  creates  that  tenancy.  It  was  unan- 
imously decided  that  a  deed,  made  by  a  per- 
son not  acting  in  an  official  capacity,  con- 
veying premises  described  merely  as  100 
acres,  part  of  the  lot,  is  not  void  for  un- 
certainty. If  the  question  were  new,  there 
would  be  no  doubt  or  difficulty.  The  maxim, 
Verba  dehent  intelUgi  oum  effeotu,  ut  ree 
magia  valeat  q%kam  pereat  (2  Bl.  Com.  380; 
Bac  Leg.  Max.  reg.  3;  Co.  Litt.  36a  y  Throck- 
merton  ▼.  Trooy,  1  Plowd.  145,  156),  is  a 
statement  of  the  duty  of  making  reasonable 
efforts  to  give  effect  to  the  intent  and  un- 
derstanding which  written  instruments  are 
meant  to  express.  An  intent  of  contracting 
parties  that  their  grants  or  reservations  shaU 
be  void  for  uncertainty,  and  their  under- 
standing that  they  are  void  for  that  cause, 
cannot  be  assumed.  The  natural  inference 
of  fact  is  that  they  are  designed  to  be  valid, 
and  that  the  intent  will  be  frustrated  if  they 
are  held  void  for  uncertainty.  Whether 
holders  of  tax  titles  are  or  are  not  oeprived 
of  the  equal  protection  of  the  laws,  and 
whether  there  are  or  are  not  exceptional 
cases  in  which  the  rule  of  magie  valeat  can 
properly  be  reversed,  or  in  whidi  a  stipula- 
tion can  be  unnecessarily  held  to  be  void, 
we  need  not  now  inquire.  An  owner's  grant 
or  reservation  of  land  described  only  as  an 
acre,  being  a  part  of  a  described  lo^  is  not 
an  exception  to  the  rule  that  the  words  are 
to  be  understood  oum  effectu,  in  order  that 
the  transaction  (including  all  its  parts) 
may  be  operative  rather  than  void.  Ine 
question  in  such  a  case  is,  not  whether  the 
grant  or  reservation  is  void,  but  whether  the 
owner  of  the  acre,  being  xnade  a  tenant  in 
common  by  the  delivery  of  the  deed,  has  or 
has  not  a  right  of  election.  Unnecessary  in- 
validity would  be  contrary  to  elementary 
principle. 

Tenancy  in  common,  existing  until  parti- 
tion is  made  by  an  exercise  of  a  right  of 
election  or  otherwise,  is  regarded  by  the  law 
with  no  disfavor.  By  a  single  deed,  an  own- 
er of  a  farm  conveyed  it  to  three  of  his  chil- 
dren, Richard,  Abigail,  and  Job, — ^"24  acres 
of  land"  to  Richard,  "to  be  in  common  and 
undivided;  6  acres"  to  Abigail,  "to  be  in 
common  and  undivided;  and  the  remainder 
of  said  farm,  with  the  buildings,"  to  Job. 
After  the  death  of  the  grantor,  one  of  his 
other  children  contended  that  the  deed  was 
void  for  uncertainty.  "It  seems  clear,"  say 
the  court,  "that  the  grantor  intended  to  con- 
vey, 'in  the  buildings,'  a  several  estate  to 
Job.    ...     It  is  not  improbable,  there- 
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fore^  that  the  grantor  may  have  expected" 
the  three  shares  of  the  rest  of  the  farm 
would  be  held  "in  common  and  undivided." 
"As  the  whole  farm  contained  '104  acres/ 
the  difficulty  in  ascertaining  the  proportion 
of  each  grantee  would  not  be  insuperable. 
Excluding  the  buildings,  the  proportion  of 
Richard,  Jr.,  in  the  land  would  be^^i  that 
of  Abigail  yf^,  and  that  of  Job^^.  .  .  . 
If  the  farm  was  found  to  contain  a  larger 
or  less  quantity  of  land,  the  proportions 
would  remain  in  the  same  ratio.  .  .  . 
Were  it  necessary,  for  the  purpose  of  mak- 
ing the  deed  operative,  to  resort  to  a  differ- 
ent construction,  it  would  not  be  a  very 
foreed  one  to  pass  by  the  deed  a  several  es- 
tate to  each  of  the  grantees," — ^to  Richard 
**  '24  acres  of  land,'  .  .  .  to  be  'in  com- 
mon and  undivided'  till  it  was  elected  in 
which  part  of  the  farm  to  make  the  location 
of  it;  '6  acres  to  Abigail,'  in  a  similar  man- 
ner; and  the  'remainder  of  the  farm,  with 
the  buildings,  to  J.  W.' "  Cunning  v.  Pink- 
ham,  I  N.  H.  353,  355,  356.  A  grocer,  hav- 
ing sold  his  store.  No.  9  Main  street,  his 
goods,  and  the  goodwill  of  his  business,  and 
covenanted  not  to  open  another  grocery  "in 
the  immediate  vicinity"  of  No.  9,  opens  an- 
other in  No.  10  of  the  same  block,  and  con- 
tends that»  as  No.  10  is  conterminous  with 
No.  9,  he  has  not  broken  his  covenant.  The 
answer  is  that  the  object  of  the  covenant 
was  to  prevent  competition,  and  that  on  his 
construction  this  object  would  not  be  accom- 
plishecL  The  purpose  of  the  covenant  is 
conclusive  evidence  that  the  parties  under- 
stood adjoining  stores  would  be  "in  the  im- 
mediate vicinity"  of  each  other.  In  some 
connections  the  phrase' may  include,  in  oth- 
ers it  may  exclude,  actual  contact.  Its 
meaninff  may  depend  upon  a  scheme  indicat- 
ed in  the  context.  Any  word  or  phrase  of 
a  stipulation  capable  of  two  meanings  is  to 
be  so  read,  if  it  reasonably  may  be,  as  not 
to  baffle  or  embarrass  the  plan  oi  the  clause 
in  which  it  occurs.  In  Cross's  reservation, 
the  purpose  of  retaining  a  mill  privilege  is 
satisfactory  evidence  that  the  parties  under- 
stood "the  immediate  vicinity"  did  not  ex- 
clude the  greatest  degree  of  proximity,  and 
that  the  east  end  of  the  dam  might  adjoin 
the  measured  acre  or  stand  upon  it.  The 
interposition,  between  the  dam  and  the  acre, 
of  a  strip  of  land  across  which  the  owner 
of  the  dam  and  the  acre  could  not  dig  a 
canal  or  build  a  flume,  would  be  inconsistent 
with  the  apparent  design  of  a  manufactur- 
ing plant.  It  is  not  probable  that  the  par- 
ties intended  to  forbid  the  junction  of  parts 
of  the  reserved  estate,  or  thought  of  prohib- 
itinff  unity  by  requiring  "immediate  vicin- 
ity.'^ That  phrase  is  a  limitation  of  the  un- 
certainty arising  from  an  unexecuted  power 
of  election.  An  exercise  of  the  power  is  the 
means  provided  for  the  removal  of  the  lim- 
ited, uncertainty.  The  reserved  "piece  of 
land  fronting  on  said  river  ...  12  rods 
in  length  on  the  bank  of  said  river,  and  ex- 
tending back  far  enough,  same  width,  to 
comprise  1  acre,"  is  an  acre  on  the  east  side 
of  the  water's  edge,  and  the  east  half  of  the 
bed  of  the  river  in  front  of  it.  The  west  half 
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of  the  dam  will  be  on  the  plaintiff's  land, 
and  in  this  inquiry  it  is  assumed  that  the 
east  half  will  be  on  the  reserved  tract,  which 
contains  more  than  an  acre,  but  which,  be- 
ing in  a  legal  sense  the  reserved  acre,  may 
properly  be  called  the  acre.  If  the  plain- 
tiffs should  build  or  propose  to  build  the 
east  half  of  the  dam  on  the  defendant's  land, 
questions  might  be  raised  which  there  is  now 
no  occasion  to  consider.  A  judgment  in  fa- 
vor of  the  plaintiffs  for  the  measured  acre, 
bounded  on  the  west  ( as  it  is  bounded  in  the 
declaration)  by  the  low- water  line  of  the 
river,  will  establish  their  title  to  the  east 
half  of  the  bed  of  the  stream  in  front  of  that 
acre.  An  executed  writ  of  possession,  de- 
scribing the  premises  as  they  are  described 
in  the  declaration,  will  give  them  possession 
of  the  half  of  the  bed  which  in  legal  effect 
is  a  part  of  their  acre. 

4.  On  the  question  whether  Cross's  re- 
served "rieht  of  buildine  a  dam  ...  to- 
gether with  the  right  offlowage"  was  more 
than  a  life  estate,  the  defendant  takes  this 
position:  Although  the  word  "heirs"  is  not 
necessary  in  a  New  Hampshire  grant  of  a 
fee,  the  decision  in  Cole  v.  Lake  Co,  64  N.  H. 
242,  leaves  deeds  and  wills  on  the  same  com- 
mon-law footing.  A  conveyance  or  reserva- 
tion of  a  fee  must  contain  such  an  expres- 
sion of  the  idea  of  perpetuity  as  the  common 
law  requires  in  a  devise  of  a  fee.  The  clause 
relating  to  Cross's  right  to  build  a  dam  and 
his  right  of  flowage  is  a  reservation,  and  not 
an  exception.  "Reserving,"  "excepting,"  and 
"excluding"  are  generally  used  as  synonyms. 
Whether  a  provision  is  a  reservation  or  an 
exception  does  not  depend  upon  the  use  of 
a  particular  word,  "but  upon  the  nature  and 
effect  of  the  provision  itself."  Stocktoell  v. 
Couillard,  129  Mass.  231,  233;  Fischer  v. 
Laack,  76  Wis.  313,  319,  320,  46  N.  W.  104; 
Keeler  v.  Wood,  30  Vt.  242,  246;  Chicago, 
R,  I.  do  P.  R.  Co,  V.  Denver  d  R,  C  R.  Co, 
143  U.  S.  696,  699,  613,  614,  36  L.  ed.  "277, 
282,  283,  12  Sup.  Ct  Rep.  479.  "A  clause 
of  reservation  is  construed  to  be  an  excep- 
tion, if  that  will  best  effect  the  intent  of 
the  parties."  Botoen  v.  Conner,  6  Cush.  132, 
135;  Pettee  v.  Haweey  13  Pick.  323,  326,  327. 
If  Cross  were  now  living,  and  had  parted 
with  no  interest  in  what  he  reserved,  or  in 
the  west  section,  he  could  make  the  location 
that  has  been  made  by  the  plaintiffs,  and 
could  build  a  dam  on  the  west  section  and 
the  acre.  His  undivided  tract  of  land,  ex- 
tending from  the  east  side  of  the  acre  to  the 
west  side  of  the  west  section,  would  include 
the  whole  bed  of  the  river  in  front  of  the 
measured  acre,  and  the  west  half  of  the  rest 
of  it  in  lot  4.  By  flowing  that  tract  he 
would  not  exercise  his  reserved  "right  of 
flowage."  The  only  easement  he  would  have 
would  be  the  reserved  right  of  flowing  the 
part  of  the  east  section  not  belonging  to 
him,  and  that  easement  would  be  an  appur- 
tenance of  his  land.  Watson  v.  Bartlett,  62 
N.  H.  447,  450;  Borst  v.  Empie,  6  N.  Y.  33, 
39;  Winthrop  v.  Fairbanks,  41  Me.  307,  311- 
313;  Smith  v.  Ladd,  41  Me.  314,  319,  320. 
The  right  of  flowing  the  land  conveyed  to 
Wilson  being  reserv^  for  the  benefit  of  land 
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retained  by  the  grantor  (the  aere  and  the 
weBt  aection),  and  being  for  that  reason  an- 
nexed to  the  grantor's  land  as  an  appurte- 
nance, the  easement  is  perpetual.  Washb. 
Easem.  *21 ;  Parker  T.  Nightingale,  6  Allen, 
841,  347,  83  An^.  Dec.  632;  MoMahon  v.  WiU 
liams,  79  Ala.  288,  201.  Even  if  the  word 
"heirs"  were  required  by  New  Hampshire 
law  in  the  conveyance  of  a  fee,  the  easement 
retained  by  Cross  for  the  benefit  of  land 
which  he  continued  to  hold  would  be  a  per- 
petual estate,  although  not  expressly  re- 
served "to  myself  and  my  heirs."  Chappell 
▼.  Neu)  York,  N.  H.  d  H,  R.  Co.  62  Conn. 
195,  202-207,  17  L.  R.  A.  420,  24  Ati.  997. 
The  acre  remained  his  in  fee.  His  title  to 
it,  like  his  title  to  the  west  section,  was  not 
reduced  to  a  life  estate  by  his  sale  of  an  in- 
terest in  adjoining  land.  Wilson  took  the 
east  section,  less  the  acre,  subject  to  a  flow- 
age  easement.  In  other  words,  he  took  the 
east  section  less  the  acre,  and  also  less  the 
easement.  Cross's  ri^ht  to  flow  the  serv- 
ient tenement,  severea  from  it  and  annexed 
to  the  dominant  tenement  ( situated  on  both 
sides  of  the  thread  of  the  river) ,  did  not  lose 
the  perpetuity  belonging  to  it  as  a  part  of 
the  retained  mill  privilege.  In  common 
speech,  the  retained  privilege  on  the  east 
Bide,  dominant  and  appurtenant, — ^the  acre 
and  the  flowage  right, — ^was  not  conveyed. 
In  technical  parlance,  it  was  not  reserved, 
but  excepted. 

By  a  feudal  rule.  Cross's  retention  of  an 
easement  in  the  east  section  would  have  been 
a  reservation  if  the  easement  had  not  been 
retained  as  an  appurtenance  of  his  land. 
"Reserving  ...  the  right  of  building  a 
dam,  .  .  .  together  with  the  right  of 
flowage,  .  •  .  also  reserving  a  piece  of 
land  ...  1  acre,'*  is  a  form  of  expres- 
sion indicating  that  the  parties  did  not  in- 
tend a  part  of  this  property  should  be  re- 
served, and  the  rest  excepted,  but  did  intend 
that  the  whole  should  be  one  estate  of  uni- 
form duration,  and  part  of  a  mill  privilege 
of  the  same  duration.  The  deed  being  their 
lawful  understanding,  proved  by  competent 
evidence,  and  not  by  rules  of  construction, 
the  distinction  between  a  reservation  and  an 
exception  is  useless  in  this  case.  Cross's  re- 
served estate  in  the  acre  was  the  fee,  not  be- 
cause, as  a  matter  of  law,  his  retention  of 
the  acre  was  an  exception,  and  not  a  reser- 
vation, but  because  tne  deed,  understood  in 
the  ordinary  and  popular  sense  of  its  terms, 
does  not  divide  the  title  into  a  life  estate, 
and  a  remainder,  but  is  silent  on  that  sub- 
ject; and,  as  a  matter  of  fact,  the  deed,  con- 
taining no  allusion  to  a  division  of  that 
kind,  is  convincing  evidence  that  the  grantor 
and  grantee  intended  the  grantor  should 
keep  the  described  "piece  of  land,"  which  the 
deed  says  he  reserved,  and  not  a  mere  life 
estate,  of  which  the  deed  makes  no  mention. 
In  the  ordinary  and  popular  sense  in  which 
they  used  the  word,  "reserving"  is  "keep- 
ing," and  keeping  his  own  land  was  keeping 
the  whole  of  his  title.  His  right  of  flowing 
the  land  he  conveyed  to  Wilson  was  retained 
as  a  part  of  his  mill  privilege,  and  an  ap- 
purtenance of  land  of  which  he  kept  the  fee. 
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If  he  had  meant  to  impair  the  value  of  his 
mill  privilege  by  reducing  such  a  part  of  it 
to  a  life  estate,  it  is  not  probable  that  a 
clear  and  express  statement  of  so  singular  a 
transaction  would  have  been  left  out  of  the 
deed.  If  he  had  reserved  the  acre  "for  and 
during  the  term  of  my  natural  life"  only, 
this  would  have  been  evidence  on  the  ques- 
tion whether  his  right  of  flowing  the  east 
section  above  the  acre  was  intended  to  be  re- 
duced to  a  life  estate.  There  might  be  some 
ground  for  arguing  that  the  term  of  the 
easement  on  the  east  side  was  probably  not 
meant  to  be  lon^r  than  the  term  of  the  east 
part  of  the  dominant  tenement.  Until  Cross 
delivered  the  deed,  the  bed  of  the  river  and 
the  undivided  mill  privilege  were  a  part  of 
his  land.  He  could  have  stipulated  that  if 
he  built  a  mill  on  the  acre,  and  a  dam  on  the 
acre  and  the  west  section,  and  died  as  soon 
as  he  completed  the  investment,  the  mill  lot 
(including  the  mill,  the  measured  acre,  half 
of  the  adjoining  bed  of  the  river,  the  east 
half  of  the  dam,  and  half«  or  other  portion, 
or  the  whole^  of  the  water  power)  should  be 
the  property  of  Wilson,  and  the  owner  of  the 
west  section  should  have  no  right  to  flow 
any  part  of  the  east  section.  It  is  possible 
that  the  owner  of  an  unimproved  mill  privi- 
lege has  reduced  his  perpetual  rights  of  use 
and  occupation  to  a  tenancy  for  his  life, 
with  a  design  of  constructing  a  manufactur- 
ing establishment  which  would  not  go  to 
his  heirs  or  devisees  at  his  death,  and  in 
which  he  could  sell  only  his  precarious  life 
estate,  or  with  a  design  of  selling  a  right 
to  make  an  investment  of  that  kind.  Such 
a  division  of  the  title  migl^  not  conclusively 
prove  his  need  of  a  guardian.  The  grantee 
of  the  remainder  might  have  entertained 
views  that  led  him  to  indemnify  the  grantor 
for  the  damage  done  by  breaking  up  the  fee. 
For  some  purpose,  the  grantee  might  have 
desired  to  prevent  the  improvement  of  the 
mill  privilegfe  during  the  life  of  the  grantor, 
and  been  imling  to  pay  for  the  postpone- 
ment of  its  use.  The  field  of  conjecture  is 
boundless.  But  when  an  apparently  waste- 
ful disposition  of  property  is  not  made  in 
express  terms,  and  the  intent  of  contract- 
ing parties  is  to  be  inferred  as  a  fact  from 
competent  evidence,  and  the  evidence  is  a 
mere  grant  and  reservation  of  realty,  the 
tribunal  cannot  reject  probabilitv,  and  as- 
sume that  the  intent  was  whimsi<ad  or  ex- 
traordinary. 

Understood  in  a  peculiar  sense,  "reserv- 
ing" would  import  the  technical  theory  that 
Cross  conveyed  to  Wilson  the  whole  of  the 
east  section  except  the  acre,  and  at  the  same 
time  took  back  a  right  of  flowage  by  an  im- 
plied grant  from  Wilson.  "A  reservation  is 
always  of  something  taken  back  out  of  that 
which  is  clearly  granted,  while  an  exception 
is  of  some  part  of  the  estate  not  granted  at 
all."  Craig  v.  WelU,  11  N.  Y.  315.  321, 
"A  right  of  way  reserved  ...  is,  in 
strictness  of  law,  an  easement  newly  created 
by  way  of  grant  from  the  grantee."  Dur' 
ham  d  8.  R,  Co.  v.  Walker,  2  Q.  B.  940, 
967.  "The  part  excepted  is  already  in  ex- 
istence, and  IS  said  to  remain  in  the  grantor. 
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The  grant  has  no  effect  upon  it.  A  reeenra- 
tion  is  the  creation,  in  behalf  of  the  grant- 
or, of  some  new  right  issuing  out  of  the 
thing  granted, — something  which  did  not  ex- 
ist, as  an  independent  righ^,  before  the 
grant.  ...  A  reservation  is  in  the  na- 
ture of  a  grant  to  the  grantor,  and  there- 
fore requires  the  same  words  of  limitation 
aB  in  the  direct  grant  to  the  grantee.  But 
an  exception  requires  no  words  of  limita- 
tion." Tiedeman,  Real  Prop.  S  843.  By 
this  rule,  applied  without  regard  to  the  ap- 
purtenant character  of  the  reserved  right, 
Cross  retained  his  fee  in  the  acre,  because 
he  did  not  convey  it  to  Wilson;  but  he  re- 
tained oniy  a  life  estate  in  "the  right  of 
flowage/'  because  he  conveyed  that  right  to 
Wilson,  and  did  not  reserve  it  "to  myself 
and  my  heirs,"  as  he  must  have  done  to  ac- 
quire a  perpetual  right  by  the  implied  recon- 
veyance. "Property  is  the  right  of  any  per- 
son to  possess,  use,  enjoy,  and  dispose  of  a 
thing.  The  term,  although  frequently  ap- 
plied to  the  thing  itself,  in  strictness  means 
only  the  rights  of  the  owner  in  relation  to 
it."  Selden,  J.,  in  Wynehamer  v.  People,  13 
N.  Y.  378,  433.  The  most  absolute  land 
title  is  a  perpetual  right  of  exclusive  occu- 
pation and  perpetual  rights  of  use.  Can- 
fieotieut  River  Lumber  Co,  v.  Oloott  Falls 
Co.  65  N.  H.  290.  301,  392  13  L.  R.  A.  826, 
21  Atl.  1090.  By  considering  the  fee  as  dis- 
solved into  the  legal  rights  of  which  it  con- 
sists, a  view  is  obtained  of  l^e  fictitious 
character  of  the  process  whidi  conveys  to 
Wilson  one  of  Gross's  reserved  rights,  and 
takes  it  back  by  a  reservation  construed  as 
a  reconveyance.  In  Ck>nnecticut,  under  the 
feudal  rule  requiring  the  word  "heirs"  in  the 
conveyance  of  a  fee,  a  deed  containing  a  pro- 
vision that  "we  [the  grantors]  reserve  to 
ourselves  the  privilege  of  crossing  and  re- 
crossing"  the  grant^  premises  raised  the 
question  whether  the  reserved  easement  was 
more  than  a  life  estate.  "The  right  to  cross 
was,  in  a  certain  sense,  a  right  existing  in 
the  grantors  at  the  date  of  the  deed.  It  was 
a  part  of  their  full  dominion  over  the  strip 
about  to  be  conveyed  by  the  deed,  and  not  a 
right  to  be,  in  effect,  conferred  upon  them  by 
the  grantees.  It  was  something  which  the 
'reservation'  in  effect  'excepted'  out  of  the 
operation  of  the  grant."  Chappell  v.  New 
York,  N.  H.  d  E,  R,  Co,  62  CJonn.  195,  204, 
17  L.  R.  A.  420,  24  Atl.  999. 

As  the  reservation  in  this  case  does  not 
appear  to  have  been  written  in  a  peculiar 
sense,  it  is  to  be  taken  in  its  ordinary,  natu- 
ral, and  popular  signification,  which  is  that 
after  the  conveyance  Cross  was  to  have  no 
right  that  he  did  not  have  before.  This 
popular  sense  is  the  legal  sense,  not  because 
an  artificial  rule  has  been  established  by  ju- 
dicial or  legislative  power,  but  because  the 
law  ascertains  the  facts  of  the  case,  and  acts 
upon  them;  and,  a  peculiar  meaning  not  be- 
ing proved,  the  inference  of  fact  is  that 
Cross  and  Wilson  understood  the  reserva- 
tion in  a  sense  that  is  not  peculiar, — the  or- 
dinary sense  in  which  it  would  be  under- 
stood by  people  in  general.  Thus  under- 
stood, it  describes  proprietary  rights  that 
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did  not  pass  from  the  grantor,  and  conse- 
quently is  a  part  of  the  description  of  those 
that  did  pass.  The  deed  is  a  mere  con- 
veyance from  Cross  to  Wilson,  and  not  a 
conveyance  in  that  direction  supplemented 
by  an  implied  reconveyance.  Reading  it  in 
a  peculiar  sense,  it  can  be  made  to  express 
an  intent  to  take  one  of  Cross's  rights  from 
him,  give  it  a  new  technical  name,  and  re- 
vest it  in. him  as  a  new  and  less  durable 
rights  by  imaginary  grants  to  and  fro  be- 
tween him  and  Wilson.  There  is  no  rea- 
son to  believe  that  this  supuerfluous  project 
of  a  nominal  creation  was  in  their  minds. 
The  law  does  not  resort  to  fictions  without 
a  motive,  or  for  any  other  purpose  than  a 
compliance  with  the  requirements  of  justice. 
3  Bl.  Com.  43,  206;  Broom,  Legal  Maxims, 
90 ;  Langwell,  Summary  of  Iaw  of  Contracts, 
115;  A%l%n  v.  Parkin,  2  Burr.  665,  668,  669; 
Johnson  v.  Bmith,  2  Burr.  950,  962;  Morris 
V.  Pugh,  3  Burr.  1241,  1243;  Low  v. 
Little,  17  Johns.  346,  348;  Gibson  v.  Chou- 
teau, 13  Wall.  92,  101,  20  L.  ed.  534,  537; 
Newhall  v.  Sanger,  92  U.  S.  761,  766,  23 
L.  ed.  769,  770.  A  contract  may  be  implied 
by  law  contrary  to  the  fact,  as  a  mode  of 
^forcing  the  performance  of  a  legal  duty. 
Sceva  V.  True,  53  N.  H.  627;  Kelley  v.  Da- 
vis, 49  N.  H.  187.  In  ejectment,  a  fictitious 
lease  has  been  adopted  as  a  just  and  conven- 
ient form  of  procedure.  Whatever  equitable 
use  may  be  made  of  grants  which  Cross  and 
Wilson  did  not  make,  and  which  exist  only 
in  the  imagination  of  an  interpreter,  they 
cannot  operate  inequitably  without  a  repeal 
of  the  maxim  that  a  legal  fiction  injures  no 
one.  They  do  not  alter  the  grant  that  was 
made,  fhey  do  not  unjustly  abridge  a 
right  retained  by  the  grantor.  Cross's 
right  to  flow  the  east  section  above  the  acre 
was  in  existence  before  the  deed  was  made. 
It  was  perpetual  before  he  conveyed  a  part 
of  that  section ;  and,  in  the  popular  meaning 
of  "reserving,"  what  he  reserved  he  did  not 
convey,  and  what  he  did  not  convey  re- 
mained his  in  continuation  of  his  former 
title.  There  was  but  one  conveying  con- 
tract. The  reservation,  negatively  describ- 
ing the  granted  premises,  explains  and  qual- 
ifies the  grant,  and  is  a  part  of  it.  The 
grant,  thus  explained  and  qualified,  divided 
the  title,  left  a  part  in  Cross,  and  trans- 
ferred the  rest  to  Wilson.  Cross's  right  to 
fiow  the  east  section  above  the  acre  l^ame 
a  right  to  fiow  Wilson's  land.  Its  substance 
was  the  same  after  the  conveyance  as  before. 
Before  the  conveyance  it  was  one  of  the 
rights  of  which  the  undivided  title  was  com- 
posed. Afterwards  it  was  an  easement. 
For  some  purposes  the  change  in  its  techni- 
cal name  may  be  called  a  creation  of  a  right, 
but  the  change  is  not  material  in  this  case. 
The  deed  does  not  express  an  intent  tb 
change  the  duration  of  Cross's  interest  in 
any  part  of  the  reserved  property.  If  tech- 
nicality and  figment,  instead  of  the  intent  of 
the  parties,  were  adopted  as  the  ground  of 
decision,  the  perpetual  right  of  fiowing  the 
east  section  above  the  acre,  which  had  be- 
longed to  Cross,  could  be  cut  down  to  a  life 
estate.    A   legal    fiction   could   transfer    it 
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from  Cross  to  Wilson,  and  transfer  bade  to 
Cross  a  life  estate  in  it.  Two  deeds  could 
be  made  for  them  without  their  consent  or 
knowledge.  By  holding,  contr9,ry  to  their 
understanding,  that  the  reservation  was  a 
grant  from  the  grantee  to  the  grantor,  a  con- 
veyance from  Wilson  to  Cross  could  be  in- 
vented, and  an  opportunity  could  be  gained 
to  put  in  operation  the  rule  requiring  the 
word  "heirs''  in  the  grant  of  a  fee.  Apply- 
ing this  rule  to  the  fictitious  conveyance, 
Cross  could  be  wrongfully  deprived  of  a  por- 
tion of  his  property.  Consistency  would 
deal  with  the  rest  of  the  reservation  in  the 
same  circuitous  and  violent  manner.  As 
the  grantor  did  not  reserve  anything  to  his 
heirs  in  the  terms  required  by  the  feudal 
rule,  an  implied  reconveyance,  construed  by 
that  rule^  would  make  Cross  a  tenant  for 
life  of  the  acre  as  well  as  the  easement.  If  the 
deed  conveyed  the  flowage  to  Wilson,  it  also 
conveyed  the  acre.  An  imaginary  reconvey- 
ance is  no  more  necessary  for  one  than  for 
the  other.  The  competent  evidence  has  no 
more  tendency  to  show  a  life  estate  in  the 
easement  and  a  fee  in  the  acre  than  to  show 
a  fee  in  the  easement  and  a  life  estate  in  the 
acre.  Estates  of  different  durations  in  the 
reserved  property  can  only  be  established  by 
inserting  in  the  contract  a  technical  distinc- 
tion between  a  reservation  and  an  exception, 
which  the  written  evidence  distinctly  re- 
jects, and  assuming  that  the  parties  relied 
upon  their  meaning  being  disclosed  by  some 
form  of  a  feudal  rule  of  which  there  is  no 
reason  to  suppose  they  had  any  knowledge. 
5.  "The  intention  of  the  testator  fails  on 
account  of  a  feudal  rule  of  law,  which,  in 
my  humble  judgment,  ought  to  have  been 
abolished  long  ago.  I  mean  the  rule  of  law 
requiring  that,  in  order  to  support  a  contin- 
gent remainder,  there  must  be  an  estate  of 
freehold  in  existence  at  the  time  the  contin- 
gent remainder  becomes  vested.  .  .  . 
This  is  an  arbitrary  feudal  rule, — one  of  the 
legacies  of  the  Middle  Ages  which  has  come 
down  to  our  times.  .  .  .  It  is  quite  true 
that  the  testator  probably  never  heard  of 
this  rule  of  law,  but  I  think  his  conveyancer 
did  who  drew  the  will,  for  it  is  a  will  drawn 
by  a  lawyer,  and  the  conveyancer  made  a 
mistake."  Jessel,  M.  K.,  in  Cunuffe  v. 
Brancker,  L.  R.  3  Ch.  Div.  393,  399,  401. 
Aside  from  obsolete  difficulties  of  procedure, 
the  only  reason  of  the  rule  requiring  a  con- 
tinprent  remainder  to  be  supported  by  a  free- 
hold is  said  to  be  that,  if  the  freehold  were 
in  abeyance,  the  feudal  lord  would  be  at  a 
loss  to  know  upon  whom  to  call  for  feudal 
service.  4  Kent,  Com.  237 ;  Taylor  ex  dem. 
Atkyns  v.  Horde,  I  Burr.  60,  10^.  "The  in- 
troduction of  the  feudal  law  into  England 
by  William  the  Conqueror  had  mudi  in- 
Iringed  the  liberties,  however  imperfect,  en- 
joyed by  the  Anglo-Saxons  in  their  ancient 
government,  and  had  reduced  the  whole  peo- 
ple to  a  state  of  vassalage  under  the  King 
or  barons,  and  even  the  greater  part  of  them 
to  a  state  of  real  slavery.  .  .  .  The  feu- 
dal law  is  the  chief  foundation,  both  of  the 
Solitical  government,  and  of  the  jurispru- 
ence  established  by  the  Normans  in  Eng- 
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land."  1  Hume,  History  of  England,  pw 
423,  chap.  11,  App.  441,  444-446.  "The  mili- 
tary tenure  of  land  had  been  originally 
created  as  a  means  of  national  defense,  but 
in  the  course  of  ages  whatever  was  useful  in 
the  institution  had  disappeared,  and  noth- 
ing was  left  but  ceremonies  and  grievances." 
1  Macaulay,  History  of  England,  chap.  2; 
4  Bl.  Com.  438.  "The  rules  concerning  real 
property,  and,  to  a  considerable  extent,  those 
concerning  personal  status  and  relations, 
were  feudal  in  their  orinn  and  nature."  1 
Pom.  Eq.  Jur.  9  18.  "The  feudal  system  ia 
its  day  made  serfs  of  masses  of  men.  .  .  . 
It  was  inimical  to  peaceful  pursuits.  Out 
of  its  logic  sprang  the  most  baneful  doctrine 
that  has  blighted  the  English  law, — the  doe- 
trine  of  tenure.  To  gratify  ancestral  pride 
and  maintain  family  splendor,  the  feudal 
aristocracy  tied  up  landed  property  in  tne 
iron  fetters  of  tenure.  .  .  .  The  feudal 
system  is  the  principal  source  of  the  land 
laws  of  Qreat  Britain,  which  still  press  with 
such  weight  upon  the  agricultural  and  in- 
dustrial classes.  .  .  .  Having  done  its 
work  feudalism  is  happily  gone.  .  .  . 
Largely,  the  curse  of  the  common  law  came 
from  the  feudal  system,  and  from  the  obstin- 
acy with  which  the  doctrines  of  feudalism 
were  adhered  to  when  the  system  .  .  . 
had  ceased  to  exist.  .  .  .  Our  real  prop- 
erty law  is  still  poisoned  by  the  feudal 
taint."  Dillon,  Laws  and  Jurisprudence  of 
England  &  America,  169,  170,  302-304,  355, 
356,  385. 

"If  a  man  purchases  lands  to  himself  for- 
ever, or  to  him  and  to  his  assigns  forever, 
he  takes  but  an  estate  for  life.  Though 
the  intent  of  the  parties  be  ever  so  clearly 
expressed  in  the  deed,  a  fee  cannot  pass 
without  the  word  'heirs.'  The  rule  was 
founded  originally  on  principles  ot  feudal 
policy,  which  no  longer  exist,  and  it  has  now 
become  entirely  technical.  A  feudal  grant 
was,  3trioti  juriSt  made  in  consideration  of 
the  personal  abilities  of  the  feudatory,  and 
his  competency  to  render  military  service; 
and  it  was  consequently  confined  to  the  life 
of  the  donee,  unless  there  was  an  express 
provision  that  it  should  go  to  his  heirs." 
4  Kent,  Com.  6.  "Common  sense  would  have 
dictated  that  an  absolute  estate  should  pass 
by  a  conveyance  without  any  limitation. 
.  .  .  Maxims  of  law  which  grow  out  of 
the  feudal  system  are,  in  general,  inapplica- 
ble in  this  country."  Smith  (N.  H.)  452, 
523.  It  must  be  considered  settled  that 
such  inconvenient  and  unjust  rules  as  are 
based  solely  on  feudal  reasons,  and  are  not 
adapted  to  the  land  system  of  this  state, 
are  not  in  force  here.  "Unless  the  lord 
bound  himself  that  the  fief  should  go  to  the 
heir  of  his  vassal,  the  heir  had  no  rights  in 
it  on  the  death  of  his  ancestor.  .  .  . 
The  rule  was  nothing  more  or  less  than  the 
practice  of  the  feudal  sovereign,  securing 
and  perpetuating  his  grasp  upon  all  the  land 
and  the  services  of  all  the  landholders  in  his 
realm.  Its  origin,  purpose,  and  history 
show  it  to  be  in  no  way  adapted  to  our  in- 
stitutions, system  of  government,  or  condi- 
tion of  society.    As   a  feudal  rule   of  coo- 
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stniction,  it  waa  a  recognition  of  the  fact 
that  the  yaasal  held  hia  lord'a  land  upon  the 
condition  of  rendering  in  hia  own  person  cer- 
tain aeryicea  to  his  lord.  The  vassal,  thus 
holding  the  land  hy  reason  of  the  personal 
trust  and  confidence  reposed  in  him  hy  his 
lord,  could  not  assign,  nor  could  his  heirs 
inherit^  his  obligation  of  personal  service  on 
the  land  held  on  such  a  condition.  .  .  . 
The  feudal  rule  is  inapplicable  to  a  convey- 
ance of  New  Hampshire  land  not  held  by  any 
such  tenure.  When  the  fetters  which  feu- 
dalism had  fastened  upon  the  tenure  of 
lands  in  England  fell  on,  every  reason  on 
which  this  rule  had  resteid  fell  with  them. 
.  .  .  An  act  of  Parliament  cannot  alter 
by  reason  of  time,  but  the  common  law  may, 
since  cessante  ratione  oesaat  lew.  .  .  . 
They  who  brought  the  general  body  of  the 
common  law  with  them  to  this  region  might 
wdl  have  omitted  to  bring  the  feudal  rule, 
not  because  it  was  fabricated  in  a  barbaric 
age,  but  because  it  was  designed  and  fitted 
to  perpetuate  a  barbaric  condition;  .  .  . 
not  because,  as  a  part  of  the  military  sys- 
tem of  Europe,  it  waa  less  necessary  in  feu- 
dal times  than  other  compulsory  methods  of 
filling  armies  and  navies  in  other  times,  but 
becauae  the  general  feudal  relation  of  lord 
and  vassal  not  being  an  incident  of  New 
Hampshire  civilization,  and  the  particular 
debt  of  personal  service  due  from  the  vassal 
to  the  lord  (which  the  heirs  of  the  vassal 
might  be  incompetent  to  perform)  not  being 
a  universal  consideration  of  the  conv3yance 
of  New  Hampshire  real  estate,  the  feudal 
rule  (requiring  the  word  'heirs'  as  evidence 
of  the  lord's  intention  to  assume  the  risk  of 
bis  vassal's  heirs  being  incapable  of  the  stip- 
ulated service)  was  inapplicable  to  the  sit- 
uation and  circumstances  of  the  emigrants, 
and  implied  a  servitude  inconsistent  with 
the  principles  of  personal  freedom  and  equal- 
ity which  pervaded  their  social  and  political 
plan,  hostile  to  the  general  object  of  their 
emigration,  and  particularly  subversive  of 
that  absolute  ownership  of  the  soil 
which  they  specially  sought  in  the  New 
World.  .  .  .  The  rule,  which  would  de- 
feat the  obvious  intention  and  destroy 
the  plainly  expressed  contract  of  the 
parties,  ...  is  not  adapted  to  our  in- 
stitutions, or  the  condition  of  thing's  in 
this  state.  ...  It  never  became  part  of 
the  law  of  the  state."  Cole  v.  Lake  Co.  54 
K.  H.  242,  285,  280,  290. 

In  England  the  rule  "is  now  softened  by 
many  exceptions.  ...  It  does  not  ex- 
tend to  devises  by  will,  in  which,  as  they 
were  introduced  at  the  time  when  the  feudal 
rigor  was  apace  wearing  out,  a  more  liberal 
construction  is  allowed;  and  therefore  by  a 
devise  to  a  man  forever,  or  to  one  and  his 
assigns  forever,  or  to  one  in  fee  simple,  the 
devisee  hath  an  estate  of  inheritance,  for  the 
intention  of  the  devisor  is  sufficiently  plain 
from  the  words  of  perpetuity  annexed, 
though  he  hath  omitted  the  legal  words  of 
inheritance.  But  if  the  devise  be  to  a  man 
and  his  assigns,  without  annexing  words  of 
perpetuity,  Uiere  the  devisee  shall  take  only 
an  estate  for  life,  for  it  does  not  appear  that 
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the  devisor  intended  any  more."  2  Bl.  Com. 
108.  In  a  note  to  this  passage,  Chitty  says, 
of  the  softened  form  of  the  feudal  rule  ap- 
plied to  wills:  '*Lord  Ck)ke  teaches  us  (1 
Inst.  3226)  that  it  was  the  maxim  of  the 
common  law,  and  not,  as  has  been  sometimes 
said  {Idle  v.  Cook,  1  P.  Wms.  70,  77,  78),  a 
principle  arising  out  of  the  wording  of  the 
statutes  of  wills."  "Although  a  set  form  of 
words,  and  the  word  'heirs'  particularly,  are 
necessary  in  deeds  to  convey  an  inheritance, 
yet  may  they  be  dispensed  with  in  last  wills, 
at  which  time  it  is  presumed  that  the  testa- 
tor is  inope  ixmailii;  hence  great  regard  is 
paid  to  the  intention  of  the  testator."  Ba- 
con, Abr.  Deviaeea  (C).  This  seems  to  be  an 
intimation  that  the  intent  of  testators  is 
entitled  to  more  regard  than  the  intent  of 
grantors  and  grantees.  By  whomever  and 
under  whatever  circumstances  deeds  and 
wills  have  been  usually  drawn  in  England, 
the  different  degrees  of  skill  employed  in 
drafting  such  instruments  in  this  state  do 
not  sustain  a  general  or  special  rule  for 
finding  a  life  esUite  in  words  of  a  deed  whicti 
would  prove  a  fee  if  the  grantor  had  used 
them  in  his  will.  As  understood  by  the  en- 
tire population  of  the  state,  with  trifling,  if 
any,  exceptions,  witliout  the  aid  of  a  statute 
of  interpretation,  "I  give  my  farm  to  A.  B." 
are  words  of  perpetuity  in  a  will,  and  "I 
sell  my  farm  to  A.  B.,"  are  words  of  perpe- 
tuity in  a  deed.  They  may  be  qualified  by 
other  words  in  the  same  instrument.  When 
they  are  used  without  qualification,  an  in- 
tent to  dispose  of  the  whole  of  the  devisor's 
or  grantor^s  interest  in  the  farm  is  plainly 
and  adequately  expressed. 

Under  feudal  usages  and  feudal  tradi- 
tions, and  systems  of  tenure  and  entail  in 
which  the  largest  title  was  in  effect  a  life  es- 
tate, the  construction  of  deeds  and  wills  has 
been  obstructed  and  deflected  by  a  rule* 
against  an  intent  to  grant,  reserve,  or  de- 
vise an  estate  of  inheritance.  In  the  case  of 
deeds,  the  rule  took  a  more  absolute  form 
than  in  the  case  of  wills.  There  was  a  dif- 
ference in  the  amounts  of  wronff  done  by  its 
two  forms,  but  the  operation  of  its  softened 
form  was  purely  destructive.  When  a  tes- 
tator devised  to  N.  a  described  tract  of  land, 
and  to  "my  loving  wife"  "all  the  rest  of  my 
lands,  tenements,  and  hereditaments,"  the 
feudal  hostility  to  estates  of  inheritance, 
surviving  in  a  so-called  rule  of  law,  was 
strong  enough  to  mutilate  the  will,  change 
the  devisees  into  tenants  for  life,  and  leave 
the  testator  intestate  as  to  the  remainders. 
Moor  V.  Denn  eto  dem.  Mellor,  2  Bos.  &  P. 
247.  There  is  no  such  rule  in  this  state, 
where  inheritable  titles,  free  from  every  ves- 
tige of  feudalism,  were  one  of  the  objects  for 
which  the  wilderness  was  occupied,  were  the 
issue  determined  in  favor  of  the  people  in 
the  Masonian  controversy,  and  have  pre- 
vailed since  the  first  towns  divided  their 
lands  among  the  settlers.  Their  new  home 
was  a  new  world  in  a  very  comprehensive 
sense.  For  many  of  the  advantages  of  an 
original  organization  of  society,  with  which 
they  began  their  work,  they  never  ceased  to 
contend.     While  many  old  rights  which  tliey 
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brought  with  them  are  found  in  English  his- 
tory, the  decision  in  Cole  v.  Lake  Co.  is  suffi- 
cient authority  for  applying  to  this  case  the 
common  law  that  grows  out  of  the  institu- 
tions and  circumstances  of  the  country. 
Concord  Mfg,  Co,  v.  Robertson,  66  N.  H.  1, 
6,  7,  15,  17,  19,  18  L.  R.  A.  679,  25  Atl.  718; 
State  ex  rel.  Rhodes  ▼.  Saunders,  66  N.  H. 
39,  72,  73,  18  L.  R.  A.  646,  25  Atl.  588.  A 
plain  provision  of  a  deed  or  will  should  not 
be  expunged  or  altered  by  importing  a  meth- 
od of  construction  or  a  rule  of  law  founded 
on,  or  developed  by  the  spirit  and  influence 
of,  an  oppressive  policy  in  regard  to  the  ten- 
ure of  land,  from  which  our  ancestors  lib- 
erated themselves  by  migration.  If  such 
methods  and  rules  were  properly  adopted  in 
England,  they  are  precedents  for  contrary 
methods  and  rules  under  opposite  condi- 
tions. The  policy  of  servitude,  which  pro- 
duced the  feudal  rule  against  grants,  reser- 
vations, and  devises  of  estates  of  inheritance, 
being  inapplicable  to  our  situation  and  cir- 
cumstances, it  would  be  impossible  to  jus- 
tify a  judicial  introduction  of  that  rule  (in 
either  of  its  forms),  or  a  survival  of  feudal 
prejudice  against  competent  evidence  of  con- 
tractual or  testamentary  intent. 

''The  English  common  law  of  real  property 
.  .  .  is  founded  upon  the  doctrines  of  the 
feudal  system.  .  .  .  When  land  was  con- 
veyed to  the  tenant  or  vassal,  it  was  called 
a  'feud,'  'fief,'  or  'fee.'  It  was  at  first  only 
for  the  life  of  the  tenant  Under  the  early 
feudal  system  an  estate  of  inheritance  was 
unknown.  Afterwards  it  became  customary 
to  grant  a  fief  or  feud  to  a  tenant  and  his 
sons,  and  subsequently  to  him  and  his  heirs. 
For  a  long  time  after  the  conquest  a  vassal 
could  not  alien  his  land  without  the  consent 
of  the  lord.  It  was  a  personal  confidence  re- 
posed in  him,  and  a  full  power  of  alienation 
>  would  have  enabled  him  to  let  an  enemy  of 
the  lord  into  possession  of  his  lands.  .  .  . 
So  obsolete  has  the  ancient  doctrine  of  ten- 
ures become,  that  writers  of  eminence  unhes- 
itatingly pronounce  the  lands  in  this  coun- 
try to  be  absolutely  allodial,  t.  6.,free  from 
the  burdens  of  tenure."  Tiedeman.  Real 
Prop.  9$  20,  21,  25.  The  rule  of  construc- 
tion against  an  estate  of  inheritance,  applied 
in  one  form  to  deeds,  and  in  a  softened  form 
to  wills,  is  a  relic  of  the  system  in  the  early 
ages  of  which  an  estate  of  inheritance  was 
unknown.  In  this  state,  where  that  system 
has  not  existed,  and  the  branch  of  the  rule 
applied  to  English  deeds  has  not  been  intro- 
duced, a  described  tract  of  land  conveyed  or 
reserved  by  deed,  and  reduced  to  a  life  es- 
tate by  the  branch  applied  to  English  wills, 
would  be  an  anomalous  instance  of  feudal 
taint.  The  remark  that  the  technical  de- 
scription of  a  fee  contained  in  the  word 
"heirs"  -"could  not  now  be  safely  omitted 
without  using  some  other  form  of  expression 
showing  with  legal  accuracy  the  intention 
and  contract  of  the  parties"  (Cole  v.  Lake 
Co,  54  N.  H.  242,  290),  is  to  be  read  with 
the  accompanying  statement  that  "the  word 
is  no  more  necessary  to  the  valid  conveyance 
of  land  than  to  the  valid  conveyance  of  a 
horse,"  and  with  the  decisions  in  which  it  is 
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settled  that  the  actual  intent  of  the  parties, 
proved  by  competent  evidence,  is  the  l^;al 
meaning  of  a  deed,  and  that  the  question 
of  intent  is  a  question  ot  probability,  to  be 
determined  by  the  ordinary  and  popular 
sense  of  the  deed,  when  its  language  does 
not  appear  to  have  been  used  in  a  technical 
or  peculiar  sense.  In  this  mode  of  construc- 
tion, an  unqualified  ffrant  or  reservation  of 
land  shows  with  legal  accural^  an  intent  to 
convey  or  reserve  nothing  less  than  the 
grantor's  interest  in  the  described  land,  and 
an  unqualified  grant  or  reservation  of  the 
right  to  fiow  a  described  lot  is  a  grant  or 
reservation  of  an  interest  not  less  durable 
than  the  grantor's  right  of  flowing  that  lot. 
A  common  form  of  quitclaim  grant  describei 
the  premises  as  "all  my  righC  title,  and  in- 
terest in  a  certain  tract  of  land,"  or  "all 
my  right,  title,  and  interest  in"  a  certain 
easement.  A  warranty  deed  of  the  land  or 
easement  is  not  less  effective  than  a  Quit- 
claim of  all  the  grantor's  right,  title,  ana  in- 
terest, and  a  reservation  of  a  described  right 
of  fiowage  is  as  strong  as  a  reservation  of 
"all  my  title  and  interest  in"  such  a  right. 
The  authorities  show  how  ideas  and  princi- 
ples inherent  in  a  community  of  loras  and 
vassals  have  outlived  the  military  and  so- 
cial system  to  which  they  belonged,  what  in- 
justice has  been  done  by  the  original  form 
of  the  feudal  rule  applied  to  deeds,  and  by  a 
modified  form  of  it  applied  to  wills,  and  what 
consequences  would  follow  the  enactment  of 
either  form  in  this  jurisdiction. 

"The  rule  of  law  is  infiexible.  To  create 
an  estate  of  inheritance  by  deed,  except  by  a 
deed  to  a  corporation,  and  one  or  two  other 
special  exceptions,  .  .  •  the  land  must 
Im  conveyed  to  the  grantee  and  his  heirs; 
and  no  words  of  perpetuity  will  supply  the 
omission  of  these  necessary  words  of  limita- 
tion. A  grant  to  a  man  to  have  and  to  hold 
to  him  forever,  or  to  have  and  to  hold  to  him 
and  to  his  assigns  forever,  will  convey  only 
an  estate  for  life.  .  .  .  And  the  same 
rule  applies  to  words  of  reservation."  Oiir- 
tis  V.  Qardner,  13  Met  457,  461;  Buffum 
V.  Hutchinson,  1  Allen,  58,  60;  8edgu>iok  ▼. 
Laflin,  10  Allen,  430.  "The  operation  of 
an  exception  in  a  deed  is  to  retain 
in  the  grantor  some  portion  of  his  for- 
mer estate,  which  by  the  exception  is  taken 
out  of  or  excluded  from  the  grant;  and 
whatever  is  thus  excluded  remains  in  him  as 
of  his  former  right  or  title,  because  it  is  not 
granted.  A  reservation  or  implied  grant 
vests  in  the  grantor  in  the  deed  some  new 
right  or  interest  not  before  existing  in  him. 
.  .  .  The  same  rules  of  construction  ap- 
ply to  a  reservation  or  implied  grant  as  to 
an  express  grant  In  this  case  the  words 
used  were,  'reserving  to  myself  the  right  of 
passing  and  repassing,  and  repairing  my 
aqueduct  logs  forever  through  a  culvert' 
This  gave  only  an  estate  for  life.  .  .  • 
To  create  an  estate  of  inheritance  by  deed 
to  an  individual,  the  land  must  be  conveyed 
to  the  grantee  and  his  heirs,  and  these  neo- 
essary  words  of  limitation  cannot  be  sup- 
plied by  other  words  of  perpetuity."  Ash» 
croft  V.  Eastern  R.  Co.  126  Mass.  196,  It^ 
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199,  30  Am.  Rep.  672.  A  deed  from  Merri- 
ileld  to  Cobleigh  contained  the  following 
eUufle:  "Reserving,  however,  to  myself  the 
privil^e  of  a  bricUe  road  in  front  of  the 
nouse.'^  "In  a  deed  to  an  individual/'  say 
the  court,  "the  word  'heir*  is  necessary  to 
create  an  estate  of  inheritance  in  the  gran- 
tee. .  .  .  The  same  rule  applies  to  a  res- 
ervation which  operates  by  way  of  an  im- 
Slied  grant.  .  .  .  When  a  clause  in  a 
eed  is  strictly  an  exception,  taking  out  of 
the  grant  some  portion  of  the  grantor's  for- 
mer estate,  as  if  one  should  convey  his  farm, 
excepting  the  wood  lot,  the  part  excepted 
would  remain  in  the  grantor  as  of  his  former 
title,  because  not  granted.  But,  when  the 
effect  of  the  clause  is  to  create  some  right 
or  easement  not  before  existing,  it  is,  prop- 
erly spea'^ing,  a  reservation,  and  is  general- 
ly considered  as  operating  by  way  of  an 
implied  grant.  .  .  .  Merrilield,  while  he 
was  the  owner  of  the  lots  now  held  by  the 
plaintiff  and  the  defendant,  had  the  right 
to  pass  and  repass  over  any  part  of  his  es- 
tate, but  no  rignt  of  way,  properly  speaking, 
existed  over  the  plaintifl^s  lot.  This  ease- 
ment or  servitude  m  favor  of  the  lot  retained 
by  Merrifield  was  a  new  interest  in  real  es- 
tate, created  by  the  reservation  and  its  ac- 
ceptance by  the  grantee  in  the  deed.  As  the 
reservation  contains  no  words  of  inheritance, 
it  follows  .  .  .  that  Merrifield  had  only 
a  life  estate  in  the  easement."  Bean  v. 
French,  140  Mass.  229,  231,  3  N.  E.  206. 
"An  exception  may  be  created  by  words  of 
reservation.  .  .  .  Whether,  in  a  given 
case,  the  language  shall  be  construed  to  cre- 
ate an  exception  or  a  reservation,  will  de- 
pend upon  the  situation  of  the  property  and 
the  surrounding  circumstances."  White  v. 
^eiw  York  d  N.  B,  R,  Co.  156  Mass.  181,  186, 
30  N.  E.  613.  "According  to  the  English 
law,  a  right  of  way  cannot  strictly  be  made 
the  subject  of  an  exception  or  a  reservation, 
becauae,  as  stated  by  Chief  Justice  Tindal 
in  Durham  d  8.  R,  Co,  v.  Walker,  2  Q.  B. 
940,  967,  Ht  is  neither  parcel  of  the  thing 
granted,  nor  is  it  issuing  out  of  the  Uiing 
granted,  the  former  being  essential  to  an  ex- 
ception, and  the  latter  to  a  reservation.'  If, 
therefore,  an  easement  is  excepted  or  re- 
served in  a  deed,  it  operates  by  way  of  grant 
from  the  grantee  to  the  grantor.  ...  In 
toch  a  state  of  the  law,  the  word  'heirs' 
must  be  used  to  create  an  easement  in  fee. 
In  this  commonwealth,  however,  an  easement 
may  be  created  by  way  of  exception  or  res- 
ervation. ...  If  created  by  way  of 
reservation,  the  word  'heirs'  is  necessary  to 
ereate  an  easement  in  fee.  Aahcroft  v.  East- 
ern R.  Co,  126  Mass.  196,  30  Am.  Rep.  672; 
Bean  v.  French,  140  Mass.  229,  3  N.  E.  206. 
Hut,  if  created  by  way  of  exception,  the 
^Tord  'heirs'  is  not  necessary  to  create  an 
easement  in  fee.  .  .  .  Wood  v.  Boydy  145 
Mass.  176,  13  N.  E.  476;  White  v.  New  York 
d  N.  E.  R,  Co,  156  Mass.  181,  30  N.  E.  612. 
As  an  exception  may  be  created  by  words  of 
reservation  {Wood  v.  Boyd,  145  -Mass.  176, 
13  N.  E.  476),  little  reliance  can  be  placed 
upon  the  language  used,  in  determining 
whether  the  right  is  by  way  of  exception  or 


by  way  of  reservation.  ...  In  White 
V.  Ifew  York  d  2f,  E,  R,  Co,  156  Mass.  181, 
30  N.  E.  612,  where  the  easement  was  held 
to  be  perpetual,  the  language  was,  'reserving 
the  passageway  at  grade  over  said  railroad 
where  now  made,'  and  the  deed  purported  to 
release  the  railroad  from  all  damages  from 
maintaining  the  railroad.  The  defendant 
had  also  previously  taken  the  land  by  its  lo- 
cation, in  deciding  that  the  right  of  way 
was  by  way  of  exception,  and  not  by  way 
of  reservation,  reliance  is  placed  on  all  these 
facts,  including  the  fact  that  the  passage- 
way was  alreadv  existing  when  the  deed  was 
executed.  In  the  case  at  bar  the  defendant 
had  not  already  taken  the  land  by  its  lo- 
cation, .  .  .  and  there  was  no  evidence 
of  an  existing  way  across  the  land.  The 
construction  of  the  deed,  therefore,  is  de- 
termined by  Bean  v.  French,  140  Mass.  229, 
3  N.  E.  206,  and  the  right  of  way  must  be 
taken  to  have  been  acquired  by  way  of  reser- 
vation, and  not  by  way  of  exception."  Claf- 
lin  V.  Boston  d  A.  R,  Co,  157  Mass.  489,  492, 
494,  20  L.  R.  A.  638,  32  N.  E.  660. 

If  the  softened  form  of  the  feudal  rule 
against  inheritable  estates  had  been  sub- 
stituted for  the  other  form  in  the  construc- 
tion of  deeds,  less  injustice  would  have  been 
done  than  has  been  done.  In  some  cases,  in 
which  a  fee,  intended  by  the  parties,  has  been 
changed  into  a  life  estate  by  the  form  that 
requires  the  word  "heirs,"  the  softened  form 
(which  has  been  applied  to  wills)  would 
not  have  done  the  same  wrong.  In  some 
cases,  perhaps  in  many,  it  would  not  have 
been  strong  enough  to  nullify  the  competent 
evidence  of  intent.  But  its  existence  is  not 
justified  by  its  being  less  capable  of  mis- 
chief than  another  form  of  the  same  rule. 
Its  only  effect  in  the  construction  of  wills 
has  been  to  change  an  intended  fee  into  a 
life  estate,  and  it  could  have  no  other  effect 
in  the  construction  of  deeds.  "It  is  .  .  . 
the  constant  confession  of  the  English  judges 
that"  rules  of  construction,  "when  arbitra- 
rily and  unflinchingly  followed,  often  lead 
one  side  of  the  most  obvious  intent  of  the 
testator.  ...  In  the  great  majority  of 
cases,  where  the  devise  has  been  cut  down  or 
restricted  to  an  estate  for  life,  upon  the 
mere  ground  that  no  words  Importing  clear- 
ly that  any  larger  estate  was  intended  to 
pass,  it  has  resulted  in  defeating  the  inten- 
tion of  the  testator."  Redf.  Wills,  420,  421. 
A  man,  haying  personal  estate  and  a  fee  in 
land,  devised  his  land,  adequately  described, 
to  his  nephews,  M.,  G.,  and  T.,  gave  109.  to 
J.,  his  heir  at  law,  and  several  small  lega- 
cies to  other  relations,  and  made  M.,  G.,  ani 
T.  residuary  legatees;  evidently  supposing 
that  the  bequest  of  IQs,  to  his  heir,  other 
legacies  to  other  relations,  and  the  residue  of 
his  personalty  to  his  nephews,  would  vest  in 
the  legatees  all  the  title  he  had  to  that  kind 
of  property,  and  that  the  devise  of  his  land 
to  his  nephews  (emphasized  by  the  legacy 
of  lOs,  to  his  heir)  would  vest  in  the  devi- 
sees all  the  title  he  had  to  the  land.  He 
was  not  aware  that,  while  a  gift  of  person- 
alty made  the  donee  the  owner,  an  ancient 
rule  had  so  far  survived  the  reason  of  its 
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ezistenoe  that  giving  him  land  made  him  a 
tenant  for  life.  The  feudal  distinction  was 
maintained  by  the  King's  Bench,  in  violation 
of  the  elementary  rule  that  a  writing  is  to 
be  understood  in  the  ordinary,  natural,  and 
popular  sense  of  its  terms,  when  they  do  not 
appear  to  have  been  written  in  a  peculiar 
sense.  It  was  held  that  the  devisees  took 
only  a  life  estate  in  the  land,  and  that  the 
heir  took  the  remainder,  notwithstanding 
the  plainly  expressed  intent  that  the 
nephews  should  nave  the  land,  and  the  tes- 
tator's manifest  understanding  that  the  land 
he  devised  to  them  was  the  whole  land  title. 
"The  law,"  says  Lord  Mansfield,  "implies  a 
life  estate  only,  where  there  are  no  words  of 
limitation.  .  .  .  There  must  be  words 
in  the  will  to  control  the  rule  of  law,  which 
I  believe  in  a  variety  of  cases  thwarts  the 
intention  of  the  testator.  I  suspect  extreme- 
ly that  in  this  very  case  the  testator  meant 
to  give  his  nephews  a  fee."  "I  really  think," 
says  Aston,  J.,  "from  the  circumstance  of 
the  testator  civing  10«.  to  his  heir  at  law, 
he  meant  to  disinherit  him."  Denn  ex  dem, 
Gaakin  v.  Oaakin,  2  Cowp.  657,  669,  660. 
"I  verily  believe  that  in  almost  every  case 
where  by  law  a  general  devise  of  lands  is  re- 
duced to  an  estate  for  life,  the  intent  of  the 
testator  is  thwarted,  for  ordinary  people  do 
not  distinguish  between  real  and  personal 
property."  Lord  Mansfield  in  Right  v.  Side- 
hotham,  2  Dougl.  759,  763.  "In  many  of 
the  cases  ...  in  which  it  has  been  de- 
cided that  the  first  devisee  was  only  entitled 
to  a  life  estate,  one  cannot  but  suspect,  pri- 
vately speaking,  that  it  was  the  intention 
of  the  devisor  to  give  the  absolute  property 
to  the  first  taker;  and  Lord  Mansfield  used 
to  observe  that  the  common  class  of  men 
imagined  that  they  could  devise  a  fee  simple 
by  uie  same  words  that  are  sufficient  to  give 
a  piece  of  plate.  .  .  .  Whatever  our  con- 
jectures may  be  (and,  privately  speaking,  I 
think  the  devisor  meant  to  give  an  estate  in 
fee  to  his  wife) ,  we  are  not  at  liberty  to  fol- 
low those  conjectures,  but  are  compelled  by 
the  authorities  to  say  that  she  only  took 
an  estate  for  life."  Lord  Kenyon,  in 
Denn  ex  dem.  Moor  v.  Mellor,  5  T.  R.  558, 
562,  563.  "Though  it  may  be  assumed,  as 
Lord  Mansfield  once  said,  that,  in  almost 
every  case  where  property  is  devised  to  one 
generally,  the  testator  means  to  give  a  fee, 
yet  we  are  tied  down  by  a  positive  rule  of 
law."  Lord  Ellenborough  in  Goodrighi  ex 
dem,  Drewry  v.  Barron,  11  East,  220,  222. 
"We  are  bound."  says  Le  Blanc,  J.,  in  the 
same  case  (p.  223),  "by  a  rule  of  law  con- 
trary to  what  I  think  was  the  probable  in- 
tention of  the  testator  in  this  case,  to  say 
that  the  widow  only  took  a  life  estate." 
"If  a  man  by  deed  of  conveyance  at  common 
law  gives  land  to  another  generally,  without 
words  of  limitation,  the  donee  has  only  an 
estate  for  life.  But  I  really  believe  that 
almost  every  case  determined  by  this  rule, 
as  applied  to  a  devise  of  lands  in  a  will,  has 
defeated  the  real  intention  of  the  testator; 
for  common  people,  and  even  others  who 
have  some  knowledge  of  the  law,  do  not  dis- 
tinguish between  a  bequest  of  personalty  and 
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a  devise  of  land  or  real  «tate.  But  as  they 
know  when  they  give  a  man  a  horse  they 
give  it  him  forever,  so  they  think  if  they 
give  a  house  or  land  it  will  continue  to  be 
the  sole  property  of  the  person  to  whom  they 
have  left  it.  Notwithstanding  this,  where 
there  are  no  words  of  limitation,  the  court 
must  determine,  in  the  case  of  a  devise  af- 
fecting real  estate,  that  the  devisee  has  only 
an  estate  for  life,  because  the  principle  is 
fully  settled  and  established,  ana  no  conjec- 
ture of  a  private  ima^nation  can  shake  a 
rule  of  law.  But  as  this  rule  of  law  has  the 
effect  I  have  just  mentioned,  of  defeating  the 
intention  of  the  testator  in  almost  every 
case  that  occurs,  the  court  has  laid  hold  of 
the  generality  of  other  expressions  in  a  will, 
where  any  such  can  be  found,  to  take  the 
devise  out  of  this  rule.  ...  In  general, 
wherever  there  are  words  and  expressions, 
either  general  or  particular,  or  clauses,  in  a 
will,  which  the  court  can  lay  hold  of  to 
enlarge  the  estate  of  a  devisee,  they  will  do 
so  to  effectuate  the  intention.  But,  if  the 
intention  of  the  testator  is  doubtful,  the  rule 
of  law  must  take  place.  So,  if  the  court  can- 
not find  words  in  the  will  sufficient  to  carry 
a  fee,  though  they  should  themselves  be  sat- 
isfied beyond  the  possibility  of  a  doubt  as, 
to  what  the  intention  of  the  party  was,  they 
must  adhere  to  the  rule  of  law."  Loveacre9 
ex  dem,  Mudge  v.  Blighty  1  Cowp.  352,  355. 
"I  am  satisfied  that  the  idea  expressed  by 
Lord  Mansfield  in  Loveacrea  v.  Blight  is 
correct.  .  .  .  'Almost  every  case  deter- 
mined by  this  rule  .  .  .  has  defeated 
the  real  intention  of  the  testator,  for  com- 
mon people  ...  do  not  distinguish  be- 
tween a  bequest  of  personalty  and  a  devise 
of  land.'"  SedgwicK,  J.,  in  Richardson  v. 
Noyes,  2  Mass.  56,  59,  3  Am.  Dec.  24.  Lord 
Mansfield  "did  not  explain  by  what  author- 
ity the  court  has  laid  hold  of  the  generality 
of  other  expressions  in  a  will  to  take  the  de- 
vise out  of  this  rule,  .  .  .  provided  it 
is  a  rule  of  law  that  the  word  ^heirs'  is  in- 
dispensable to  the  passing  of  a  fee.  .  .  . 
By  what  right  can  the  courts  say  that  the 
intention  of  a  testator  plainly  written  in  his 
will  shall  govern,  but  the  intention  of  a 
grantor  as  plainly  written  in  a  deed  of  bar- 
gain and  sale  shall  be  set  at  naught,  the 
consideration  of  the  sale  be  disregarded,  and 
the  property  be  thrust  back  upon  the  grantor 
or  his  heirs,  on  the  death  of  the  grantee,  for 
the  want  of  this  feudal  word  of  inheritance? 
In  the  nature  of  things,  the  word  is  no  more 
necessary  to  the  valid  conveyance  of  land 
than  to  the  valid  conveyance  of  a  horse." 
Cole  V.  Lake  Co.  54  N.  H.  242,  289. 

In  Wright  v.  Denn  ex  dem.  Page,  10 
Wheat.  204,  6  L.  ed.  303,  the  testator  died 
without  issue,  and  a  clause  of  his  will 
showed  that  he  was  childless  at  the  date  of 
his  will,  eight  months  before  his  death.  In 
the  will,  using  the  words  "give  and  be- 
queath," he  made  general  gifts  of  money  to 
three  sisters,  and  by  the  same  words  he  made 
a  general*  gift  to  his  wife  of  all  his  realty, 
describing  it  as  "all  and  singular  my  lands, 
messuages,  and  tenements,"  intending  and 
clearly  expressing  his  intention  to  dispose 
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of  his  whole  title.  He  evidently  understood 
that  all  his  lands  included,  not  only  all  his 
•oil,  but  also  all  his  interest  in  it,  and  that 
the  whole  title  of  the  land  he  gave  to  his 
wife  did  not  need  a  more  extensive  or  more 

rific  description  than  the  whole  title  of 
money  he  gave  to  his  sisters.  He  was 
not  aware  that,  in  the  peculiar  language  of 
the  officials  by  whom  his  will  would  be  con- 
strued, all  his  land  was  not  all  his  interest 
in  land,  but  a  different  interest,  that  might 
not  last  an  hour.  In  disregard  of  the  ordi- 
nary, natural,  and  popular  meaning  of  the 
will,  and  of  the  natural  presumption  that 
he  intended  to  dispose  of  his  whole  title 
{Kennard  v.  Kennard,  63  N.  H.  303,  311), 
it  was  held  that  his  wife  took  a  life  estate 
only,  and  that  as  to  the  remainder  he  died 
intestate.  "It  is  not  sufficient,"  says  Story, 
J.,  deliyrring  the  opinion,  "that  tiie  court 
may  entertain  a  private  belief  that  the  tes- 
tator intended  a  fee.  It  must  see  that  he 
has  expressed  that  intention  with  reasonable 
certainty  on  the  face  of  his  will.  For  the 
law  will  not  suffer  the  heir  to  be  disinherited 
upon  conjecture.  He  is  favored  by  its  pol- 
icy. .  .  .  We  cannot  find  a  sufficient 
warrant  in  the  words  of  this  will  to  pass  a 
fee  to  the  wife.  The  testator  may  have  in- 
tended it^  and  probably  did;  but  the  inten- 
tion cannot  be  extracted  from  his  words  with 
reasonable  certainty,  and  we  have  no  right 
to  indulge  ourselves  in  mere  private  conjec- 
tures.'' The  legislature  have  empowered  an 
owner  of  property  to  dispose  of  it  by  will, 
and  have  determined  who  shall  inherit  it  if 
his  testamentary  power  is  not  exercised.  A 
partiality  that  favors  heirs  at  the  expense 
of  devisees,  or  prefers  devisees  to  heirs,  is 
not  a  policy  of  )}ew  Hampshire  common  law, 
but  a  violation  of  it.  The  question  whether 
a  general  devise  of  a  described  tract  of  land, 
or  of  "all  and  singular  my  lands,  messuages, 
and  tenements,"  was  intended  to  give  all  the 
testator's  title,  or  to  dispose  of  only  a  life 
estate,  and  leave  him  intestate  as  to  the  re- 
mainder, is  determined  as  a  question  of  fact, 
upon  an  impartial  consideration  of  all  com- 
petent evidence,  hy  balancing  probabilities, 
and  not  by  technical  rules.  Rice  v.  Boston 
Port  A  Beaman'%  Aid  8oo.  66  N.  H.  191,  197, 
198,  203;  Broum  v.  Bartleit,  68  N.  H.  611; 
Kimball  v.  Lanocuter,  60  N.  H.  264 ;  Ooodale 
V.  Mooney,  60  N.  H.  628,  534,  536,  49  Am. 
Rep.  334;  Sanborn  v.  Sanborn,  62  N.  H.  631, 
643 ;  Kennard  v.  Kennard,  63  N.  H.  303,  310 ; 
Bodwell  V.  Vutter,  63  N.  H.  446,  3  Atl.  421 ; 
Kimball  v.  tfeuj  Hampshire  Bible  Soe.  66  N. 
H.  139,  160,  23  Atl.  83,  85.  His  probable 
knowledge  or  want  of  knowledge  may  be  evi- 
dence of  his  probable  intent.  "It  is  a  thou- 
sand to  one  that  the  testator  .  .  .  knew 
nothing  of  that  artificial  reasoning  which 
gave  rise  to  the  expression  'indefinite  failure 
of  issue,'  and  probably  had  never  heard  it." 
Sedgwidc,  J.,  in  Richardson  v.  Noyes,  2  Mass. 
66,  66,  3  Am.  Dee.  24.  "It  is  a  far-fetched 
and  somewhat  startling  supposition  that  the 
testator  must  have  been  conversant  with 
Coke  upon  Littleton,  and  the  profound 
maxim.  Nemo  est  hwres  viventis,**  Williams, 
J.,  in  Doe  eto  dem.  Winter  v.  Perratt,  6 
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Mann,  ft  O.  314,  334.  "The  testator  .  .  • 
was  not  aware  of  the  distinction  between 
real  and  personal  estate."  Thellusson  ▼. 
Woodford,  13  Yes.  Jr.  209,  222.  It  is  as  true 
in  this  country  as  in  England,  that  "common 
people,  and  even  others  who  have  some 
knowledge  of  the  law,"  are  not  familiar  with 
the  relaxed  feudal  rule  concerning  a  devise 
of  an  estate  of  inheritance.  To  apply  that 
rule  to  their  wills  or  deeds  is  to  disregard 
the  evidence  of  intent  furnished  by  the  probh 
able  extent  of  their  information.  In  Wright 
V.  Denn,  above  cited,  an  intent  to  devise  all 
the  land  title  the  testator  had  was  proved 
beyond  reasonable  doubt  by  competent  evi- 
dence. In  this  state  the  intent,  duly  proved, 
and  the  statutory  rights  of  testator  and  dev- 
isee, are  not  defeated  by  a  spirit  of  favorit- 
ism that  sets  aside  the  conclusion  reached 
by  a  performance  of  the  judicial  duty  of 
weighing  legal  proofs  and  balancing  proba- 
bilities. The  rejection  of  such  a  conclusion 
as  a  private  and  unauthorized  conjecture  ex- 
hibits in  a  clear  light  the  mode  of  construe- 
tion  in  which  the  acknowledged  meaning  of 
written  instruments  is  overridden  by  arbi* 
trary  rules.  Among  the  most  instructive 
decisions  are  those  in  which  the  employment 
of  this  method  in  the  accomplishment  of  this 
result  is  accompanied  by  a  confession  of  the 
wrong.  Authorities  of  this  class  (some  of 
which  have  been  cited) ,  and  others  based  on 
the  same  theory, — that  testamentary  or  con- 
tractual intent,  found  by  weiffhing  compe- 
tent evidence  in  the  balance  of  probability, 
is  legally  overthrown  by  unwritten  rules  of 
construction, — affirm  the  soundness  of  oppo 
site  results  in  a  jurisdiction  where  the  in- 
tent, so  found,  prevails  over  those  rules. 

The  conclusive  argument  on  the  duration 
of  Cross's  reserved  easement  is,  it  does  not 
appear  more  probable  than  otherwise  that 
the  reservation  was  understood  by  the  gran- 
tor and  grantee  in  a  peculiar  sense;  ana  the 
common  and  substantially  universal  under- 
standing is  that  a  conveyance  or  reservation 
of  any  piece  of  property,  real  or  personal,  is 
a  conveyance  or  reservation  of  the  grantor's 
interest  in  it.  Rioha^dson  v.  Noyes,  2  Mass. 
56,  61.  People  in  general  do  not  regard  the 
feudal  word  of  inheritance,  or  other  specific 
reference  to  the  perpetuity  of  the  estate,  as 
more  needed  in  a  conveyance  of  described 
realty  than  in  a  conveyance  of  shares  of  an 
incorporated  land  company.  Reading  this 
reservation,  as  our  law  requires  it  to  be  read, 
for  the  purpose  of  giving  effect  to  the  actual 
intent  of  the  parties,  "a  piece  of  land"  is  the 
fee,  "the  right  of  flowage"  is  a  perpetual  es- 
tate, a  life  estate  that  is  not  mentioned  is 
not  created.  "Reserving  to  myself"  a  riffht 
of  flowage,  as  a  part  of  a  reserve  mill  privi- 
lege, does  not  express  the  grantor's  purpose 
to  cut  off  his  heirs  by  severing  the  appurte- 
nance from  the  rest  of  the  privilege  at  his 
death.  The  feudal  rule,  in  the  modified  form 
in  which  it  has  been  applied  to  wills,  as  well 
as  in  the  original  form  in  which  it  has  been 
applied  to  deeds,  is  one  of  the  formulas  that 
our  common  law  does  not  use  to  thwart  the 
piu-pose  of  testators  or  contracting  parties. 
The  mere  acceptance  of  correct  views  of  the 
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law  does  not  remove  all  danger  of  erroneous 
construction.  In  this  case  it  is  not  enough 
to  admit  that  the  feudal  rule,  in  its  original 
form,  requiring  the  word  '^heirs"  as  evidence 
of  intent  to  convey  the  whole  title,  is  no  part 
of  our  law,  and  tliat  the  court  have  no  power 
to  enact  it  in  the  modified  form  that  requires 
more  evidence  of  such  intent  in  a  written 
sale  or  devise  of  a  farm  than  in  a  written 
fale  or  bequest  of  a  chattel  or  chose  in  ac- 
tion. The  right  of  grantors  and  devisors  to 
use  language  in  its  popular  sense  may  be  in- 
fringed when  that  sense  is  not  understood 
b^  judges  who  labor  under  an  educational 
bias,  and  are  unduly  impressed  by  the  feu- 
dal idiom  of  the  printed  forms  habitually 
used  by  the  prof  ession.  Interpreters  of  deeds 
and  wills  may  err  because  they  are  more  fa- 
miliar with  legal  phraseology  than  with  the 
terms  in  which  the  mass  of  their  neighbors 
express  themselves  on  l^al  subjects.  A  full 
and  exact  knowledge  of  both  languages  is  often 
needed  in  determining  in  what  sense  a  word 
or  phrase  was  used  by  a  grantor  or  devisor. 
The  statutory  provision  that  "every  devise 
of  real  estate  shall  be  holden  to  pass  aJl  the 
estate  of  the  devisor  therein,  unless  it  shall 
appear  that  it  was  his  intention  to  pass  a 
less  estate"  (Pub.  Stat.  chap.  186,  $  6),  is  a 
partial  enactment  of  New  Hampshire  com- 
mon law,  which  maintains  a  grantor's  as  well 
as  a  devisor's  right  to  use  the  language  of 
the  people  in  the  sense  in  which  they  under- 
stand it.  The  statute  is  a  recognition  of  the 
fact  that  a  devise  of  land  is  commonly  under- 
stood to  pass  all  the  devisor's  interest  in  it, 
unless  it  appears  that  it  was  his  intention  to 
pass  a  less  estate.  And  in  this  respect  a 
devise  and  grant  are  commonly  understood 
in  the  same  sense. 

0.  Cross  conveyed  to  "Wilson,  and  his 
heirs  and  assigns,  forever,  a  certain  piece  of 
land,  .  .  .  reserving  to  myself  .  .  . 
also  reserving  ...  to  have  and  to  hold 
the  said  premises  ...  to  him,  the  said 
Wilson,  his  heirs  and  assigns,  forever."  The 
printed  form  of  conveyance  generally  used  in 

this  state  runs  "unto  the  said ,  his  heirs 

and  assigns,  forever."  If  a  reservation  had 
been  printed  in  the  same  form,  its  verbal 
structure  would  probably  have  harmonized 
with  the  context.  "Reserving  to  the  said 
grantor,  his  heirs  and  assigns,  forever," 
would  preserve  a  uniformity  of  style.  There 
being  no  such  clause  in  the  bank  deed,  a  trap 
would  be  set  for  grantors  if  "heirs"  were 
held  to  be  a  material  word  in  Wilson's  con- 
tract. The  number  of  persons  who  use  the 
printed  form  of  the  grant  as  a  model  in  draft- 
ing a  reservation  is  small,  and  the  number 
of  those  who  make  constant  use  of  feudal 
phraseology  in  their  original  compositions 
is  smaller  still.  The  consequence  is  that  a 
deed  containing  a  reservation  of  an  easement 
generally  furnishes  ground  for  arguing  that 
the  grantor  intended  to  convey  a  fee  and  re- 
serve a  life  estate.  If  this  was  not  his  pur- 
pose, why  did  he  mention  the  grantee's  heirs 
in  the  premises  and  habendum,  and  omit  his 
own  in  the  reservation?  The  premises  and 
habendum  of  the  common  form  are  extracts 
from  ancient  English  precedents,  drawn  with 
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a  degree  of  redundancy,  technicality,  and 
cumbersome  formality  that  is  foreign  to  the 
purpose  of  a  New  Hampshire  deed.  In  pro- 
cedure we  have  "happily  lost  a  great  mass  of 
antiquated  and  useless  rubbish."  Boston  O. 
d  a,  R.  Co,  V.  State,  23  N.  H.  21fr,  231.  In 
conveyancing  there  has  been  a  similar  loss. 
2  Bl.  Com.  Append.;  Wood,  Conv.,  passim; 
Bell,  Justice  &  S.  ed.  1856,  452.  And  a  large 
part  of  wiiat  remains  is  unserviceable  and 
sometimes  misleading.  It  muddles  a  simple 
business  transaction  with  irrelevant  learning 
that  seems  to  suggest  something  recondite, 
and  ffoes  to  support  unsound  views  of  Ameri- 
can law.  The  habendum  "has  degenerated 
into  a  mere  useless  form."  4  Kent,  Com. 
468.  When  A  sells  his  farm  to  B,  and  exer- 
cises what  j)ower  he  has  to  transfer  his  title 
and  mcJce  B  the  owner  by  saying,  in  a  paper 
duly  sifl;ned,  sealed,  witnessed,  acknowl^ged, 
and  delivered,  "I  convey  my  [described]  farm 
to  B"  ( Id.  461 ) ,  an  iteration  of  the  perpetual 
character  of  the  estate  has  no  more  effect 
than  the  mere  duplication  often  found  in  the 
description  of  its  territorial  extent.  While 
the  most  reasonable  meaning  of  every  word 
of  a  deed  is  to  have  due  weight  as  evidence  of 
actual  intention,  the  words  give,  gprant,  bar- 
gain, sell,  alien,  enfeoff,  convey,  and  confirm" 
are  unnecessary  {Brown  v.  Manter^  21  N.  H. 
528,  53  Am.  Dec.  223 ;  Currier  v.  Janvrin,  58 
N.  H.  374;  Fletcher  v.  Chamherlin,  61  N.  H. 
438,  474,  475;  Bronson  v.  Coffin,  108  Mass. 
175, 180, 11  Am.  Rep.  335) ,  and  so  far  as  they 
have  any  probative  force  they  are  synonymous. 
Giving  them  eight  meanings  instead  of  one 
would  be  a  distortion  of  the  evidence.  Cus- 
tomary words  and  phrases  of  perpetuity  that 
have  been  transmitted  from  former  times  are 
to  be  read  in  the  light  of  their  history.  A 
false  gloss  is  not  to  be  put  upon  repetitions 
evidently  due  to  abundant  caution,  or  to  the 
use  of  forms  that  originally  had  a  signifi- 
cance they  cannot  have  here,  in  the  absence 
of  the  institutions  and  conditions  to  which 
they  were  adapted,  and  of  which  they  were 
products  and  incidents.  When  a  blank  deed 
conies  from  the  printer's  hands,  "his  heirs 
and  assigns,  forever,"  like  "give,  grant,  bar- 
gain, alien,  enfeoff,  and  confirm,"  is  surplus- 
age. Whether  it  is  erased  or  not  does  not 
matter.  It  is  a  needless  repetition  of  the 
idea  of  perpetuity  fully  expressed  in  the  pro- 
ceding  word  "sell,"  and  repeated  again  and 
again  in  the  words  of  grant  Upon  a  consid- 
eration of  what  is  probable,  it  cannot  be 
found  that,  in  a  written  reservation,  the  par- 
ties abstain  from  the  barren  verbiage  of  the 
printed  form  for  the  purpose  of  giving  the 
printed  word  "heirs"  an  evidential  force 
which  it  did  not  have  before  the  reservation 
was  inserted.  Th^  may  hold  the  correct 
legal  view  of  the  printer's  work.  They  maj* 
rely  upon  their  scrivener's  supposed  know- 
ledge of  his  business,  having  themselves  no 
sufficient  motive  for  seeking  instruction  on 
so  technical  a  subject.  Their  reliance  upon 
iin  incorrect  view  of  the  printed  word  "heirs" 
to  affect  the  meaning  of  the  written  reser- 
vation IS  a  conjecture  that  passes  the  bound m 
of  probability.  Their  good  faith  and  con- 
tracting capacity  being  presumed,  it  is  in- 
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credible  that  a  purpose  to  reserve  a  life  es- 
tate is  intentionally  left  to  be  inferred  from 
the  nonerasure  of  the  superfluous  word  "heirs*' 
in  the  print,  and  their  nonuse  of  it  in  the 
writing;.  If  the  whole  deed  is  written,  and 
the  grant  is  an  ancient  form,  the  contrast  of 
the  reservation,  composed  in  this  country, 
and  the  form  dictated  to  foreign  draftsmen 
by  foreign  law,  may  not  prove  a  reservation 
of  a  life  estate.  The  mixed  authorship  may 
be  as  apparent  as  if  the  reservation  were 
written  in  a  printed  form.  Sanborn  v.  San- 
bom,  62  N.  H.  631,  647.  In  the  minds  of 
Cross  and  Wilson,  "reserving  to  myself 
.  .  .  the  right  of  flowage,  ...  al- 
so reserving  a  piece  of  land  .  .  . 
1  acre,"  might  be  a  reservation  of  the 
flowage,  and  an  exception  of  the  acre. 
They  might  hold  the  erroneous  opinion 
that  Cross's  interest  in  the  right  of  flow- 
age,  reserved  as  an  appurtenance  of  his  land, 
would  be  a  lite  estate.  They  might  suppose 
that  some  form  of  a  feudal  rule  would  be  ap- 
plied to  a  reservation,  and  that  no  form  of 
it  would  be  applied  to  an  exception.  With 
this  mode  of  construction  in  view,  instead 
of  saying  "reserving"  the  flowage  and  "ax- 
eepting"  the  acre,  they  might  say  "reserving" 
otne  flowage,  "also  reserving"  the  acre. 
Studiously  avoiding  plain  and  express  terms 
(such  as  "reserving  the  right  of  flowage  for 
and  during  the  term  of  my  life")  that  would 
be  intelligible  to  all,  and  would  naturally  be 
used  by  every  scribe,  expert  or  inexpert,  they 
might  prefer  the  useless  and  aimless  risk  of 
an  attempt  to  exclude  an  estate  of  inherit 
tance  by  a  refinement  in  the  use  and  nonuse 
of  surplusage,  which  not  one  person  in  a 
thousand  would  understand.  But  such  pos- 
sibilities have  no  bearing  on  the  question  of 
probability. 

7.  "When  nothing  passeth  to  the  feoffee 
or  grantee  before  dection  to  have  the  one 
thing  or  the  other,  there  the  election  ought 
to  be  made  in  the  life  of  the  parties,  and  the 
heir  or  executor  cannot  make  election.  But 
when  an  estate  or  interest  passes  immediate- 
ly to  the  feoffee,  donee,  or  grantee,  there 
election  may  be  made  bv  them,  or  by  their 
heirs,  or  executors."  Go.  Litt.  145a.  The 
intent,  proved  by  competent  evidence,  is  the 
contract  that  determines  whether  the  title 
passes  before  election  or  afterwards.  Under 
the  feudal  rule  against  inheritable  interests 
in  realty,  it  is  not  strange  that  a  grantee's 
right  of  selecting  his  land,  like  the  land  it- 
self, would  not  go  to  his  heirs  without  such 
an  expression  of  the  grantor's  intent  that  it 
should  go  to  them  as  would  be  superfluous  in 
this  state.  When  the  sway  of  ideas  gener- 
ated in  feudal  ages  was  absolute,  and  con- 
tractual rights  were  largely  determined  by 
arbitrary  rules,  with  much  less  search  for 
the  intent  of  the  parties  than  is  now  made,  it 
is  not  strange  tnat  a  sale  of  one  of  three 
horses  shoula  be  held  to  require  the  election 
"to  be  made  in  the  life  of  the  parties." 
Beyicard'8  Case,  2  Coke,  35,  36.  In  such  a 
case  the  purchaser  has  an  election  if  the  par- 
ties understand  he  is  to  have  it,  and  it  may 
be  inferred  that  for  the  agreed  price  the  ven- 
dor gives  the  vendee  his  choice.  If  the  ven- 
dee pays  the  price  when  the  bargain  is  made, 
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and  instantly  dies,  it  is  not  a  matter  of  law 
that  the  parties  were  so  actuated  by  feudal 
hostility  to  inheritable  rights  as  to  intend 
that  the  right  of  election,  sold  by  one  and 
paid  for  by  the  other,  should  be  a  life  estate. 
When  the  location  of  grants  premises  is  to 
be  made  certain  by  election,  the  title  passes 
to  the  ffrantee  when  the  deed  is  delivered, 
and  if  the  right  of  election,  passing  to  him 
as  an  incident  of  the  title,  is  not  exercised 
by  him  it  passes  by  his  conveyance  of  the 
land.  Armstrong  v.  Mudd,  10  B.  Mon.  144, 
50  Am.  Dec  546.  The  proposition  that 
Cross  conveyed  the  acre  to  Wilson,  with  an 
implied  stipulation  that  it  should  revert  to 
the  grantor  if  he  located  it,  or  that  any 
right  was  conveyed  with  such  a  defeasance, 
or  that,  on  any  theory,  the  erantor  lost  or 
failed  to  regain  any  propertv  by  not  locating 
it,  would  be  in  conflict  with  general  princi- 
ples of  property,  conveyancing,  construction, 
and  remedial  law  that  have  been  alre»euly  con- 
sidered. If,  by  an  ancient  rule,  the  title  of 
an^  of  the  reserved  property  would  pass  to 
Wilson,  and  could  only  be  revested  in  Cross 
by  his  exercising  a  right  of  election,  this  rule, 
like  the  different  forms  of  the  feudal  rule 
governing  grants,  reservations,  and  devises  of 
perpetual  interests,  is  irrelevant  where  the 
law  finds  the  contractual  intent  in  the  writ- 
ten instrument,  understood  in  its  ordinary 
and  popular  sense.  When  that  sense  is  evi- 
dently what  the  parties  meant,  it  is  not  sup- 
pressed in  this  state  by  a  rule  which  Uie 
legislature  have  not  seen  fit  to  adopt.  In 
Cross's  grant  and  reservation  there  is  no  evi- 
dence that  the  parties  understood  his  perpet- 
ual interest  in  any  part  of  the  reserved  prop- 
erty was  conveyed,  and  there  is  an  intrinsic 
probability  that  he  did  not  intend  his  exist- 
ing and  reserved  title  should  depend  upon 
his  living  long  enough  to  make  a  selection  and 
survey.  Until  the  right  of  election  was  ex- 
ercised there  was  an  ownership  in  common, 
conformable  to  the  proprietary  rights  which 
the  deed  conveyed,  and  the  proprietary  rights 
which  the  reservation  shows  the  deed  did 
not  convey.  There  was  a  tenancy  in  com- 
mon, because  the  deed  conveyed,  not  the 
whole  of  the  east  section,  but  a  part  of  it. 
The  title  of  what  Cross  reserved  remained  in 
him,  and  the  seisin  of  that  part  remained 
with  the  title.  His  exercise  of  the  right  of 
election  could  not  be  necessary  to  vest  in  him 
what  the  deed  did  not  convey  from  him.  As 
the  acre  was  his  before  he  reserved  it,  and  he 
could  not  lose  it  by  reserving:  it,  his  property 
in  it  could  not  b^n  by  subsequent  dection. 
If  it  had  been  located  by  a  decree  on  a  bill 
in  equity  brought  by  Cross  or  Wilson,  the 
title  would  not  have  begim  w^en  partition 
was  decreed;  and,  whether  partition  were 
made  by  process  of  law  or  by  an  exercise  of 
the  right  of  election,  "a  piece  of  land  .  .  . 
1  acre"  would  not  be  conveyed  to  Wilson,  nor 
would  the  title  be  taken  from  Cross  and  left 
in  abeyance,  by  the  deed  in  which  it  was  re- 
served. 

The  plaintiffs  are  entitled  to  judgment. 

Case  discharged. 

Chase,  J.,  dissents.    The  others  concur. 
Kehearing  denied. 
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(168  N.  Y.  576.) 

t.  A  snbserlptioii  to  the  stoclc  of  a  eor» 
poratlon  Is  not  an  aarreemeat  to  pay 

so  much  money  unless  so  expressed  In  the 
contractt  but  Is  a  contract  to  enter  Into  the 
relation  of  stockholder. 

S.  Aa  ozceptloa  to  the  dlrectioa  of  a 
▼erdlct  Is  sufficient  to  present  the  question 
whether  there  Is  a  case  for  the  Jury  without 
requesting  that  any  fact  be  submitted. 

S.  A  corporation  frhlch  permits  the 
traasfer    of    stoclc   by    caacellair   the 


eertlllcate  and  Issuing  a  new  one  to  ths 

purchaser,  and  afterwards  brings  an  action 
against  him  for  the  unpaid  portion  of  the 
stock,  ratifies  the  transaction,  and  cannot  sub- 
sequently  claim  that  the  transfer  la  Ineffec- 
tual to  release  the  original  shareholder  from 
liability  as  such  on  the  ground  that  It  was 
not  made  In  good  faith. 

(April  18»  1809.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  OYerruling  ex- 
ceptions taken  by  plaintiff  at  the  trial  in 
Monroe  County  and  ordered  to  be  heard  by 
the  Appellate  Division  in  the  first  instance 
in  an  action  brought  to  hold  defendant  lia- 


Nora. — Efteei  of  tranafer  of  9hareB  of  9ioek 
upon  liaWity  for  unpaid  9Ub$oripHon. 

I.  Introductory. 
II.  Statuiea  continuing  UdbiUty, 

III.  Transfer  prohibited. 

IV.  Generally  transfer  releasee  suhaoHhor. 

a.  Under  statutory  provisions. 

b.  Corporation  scheme  contemplates  re- 

lease, 
c  Transfer  must  be  perfected, 

d.  Transfer  must  be  bona  fide. 

e.  After  insolvency  of  corporation. 
V.  Transfer  to  or  release  by  w^rporation, 

VI.  Rights  of  creditors. 
VII.  Time  of  transfer. 

I.  Introductory. 

Before  determining  what  the  effect  of  a  trans- 
fer of  shares  may  be  a  consideration  of  the  lia- 
bilities of  the  original  subscriber  will  be  neces- 
sary. No  attempt  will  be  made  to  make  the 
collection  of  authorities  Involving  such  liabil- 
ity exhaustive,  but  enough  will  be  cited  to  show 
the  trend  of  the  decisions  upon  that  question. 

Express  promise  to  pay  enforceable. 

First,  It  may  be  stated  that  If  the  subscrip- 
tion paper  contains  an  express  promise  to  pay  for 
the  shares  the  courts  are  all  agreed  that  so  long 
as  that  contract  exists  It  Is  enforceable  by  ac- 
tion. Townsend  ▼.  Goewey,  19  Wend.  424,  32 
Am.  Dec.  514  ;  Smith  v.  Natchei  S.  B.  Co.  1 
How.  (Miss.)  479;  Dutchess  Cotton  Manufac- 
tory ▼.  Davis,  14  Johns.  238,  7.  Am.  Dec.  459 ; 
Haskell  v.  Sells,  14  Mo.  App.  91 ;  Union  Turnp. 
Co.  V.  Jenkins,  1  Cai.  381 ;  Harlem  Canal  Co. 
V.  Selxas,  2  Hall,  504  ;  Dayton  v.  Borst,  7  Bosw. 
115;  Banet  v.  Alton  &  S.  R.  Co.  18  111.  504; 
Stokes  V.  Lebanon  &  S.  Turnp.  Co.  6  Humph. 
241. 

In  accordance  with  that  principle,  it  has  been 
held  that — 

Where,  in  fhe  articles  of  association,  pro- 
vision Is  made  as  to  the  persons  who  are  to 
be  the  payees,  and  the  several  subscribers  stipu- 
late to  make  payment  for  the  number  of  shares 
subscribed  by  each  to  such  persons  as  should 
be  appointed  to  receive  the  same  by  a  majority 
of  the  shareholders,  the  subscription  may  be 
enforced.  Ives  v.  Sterling,  6  Met.  316;  Athol 
Music  Hall  Co.  V.  Carey,  116  Mass.  471. 

On  a  written  promise  to  a  corporation  to  pay 
a  certain  sum  for  each  share  set  against  the 
subscriber's  name  in  such  instalments  as  the 
president  and  directors  may  legally  require,  the 
corporation  may  maintain  an  action  for  as- 
47  L.  K.  A. 


sessments  without  first  selling  the  shares  for 
nonpayment.  Proprietors  of  City  Hotel  v.  Dick- 
inson. 6  Gray,  586. 

If  the  subscriber  has  promised  to  take  and 
pay  for  the  shares  an  action  will  He  against  him, 
although  the  corporation  has  not  exercised  Its 
authority  to  sell  the  shares  for  delinquency  of 
payment.  Kennebec  &  P.  R.  Co.  v.  Jarvls.  34 
Me.  360. 

A  subscription  which  a  subscriber  undertakes 
to  pay  is.  In  contemplation  of  law,  a  promissory 
note.  East  Tennesse  &  V.  R.  Co.  v.  Gammon.  5 
Sneed.  570. 

Under  a  contract  by  which  persons  agree  to 
subscribe  the  number  of  shares  opposite  their 
names,  and  bind  themselves,  their  heirs,  etc., 
to  pay  said  amount  In  such  instalments  as  may 
be  called  for  by  the  company,  the  contract  may 
be  enforced  by  action  by  the  corporation  when 
It  comes  Into  existence,  where  the  statute  pro- 
vides for  action  or  forfeiture  of  the  stock  In 
case  of  failure  to  pay.  Glenn  v.  Busey.  6 
Mackey,  233. 

If  the  subscribers  sign  a  paper  making  them 
liable  to  pay  all  legal  assessments  as  shall  be 
made  after  the  corporation  shall  be  organised 
according  to  the  statute,  they  may  be  compelled 
to  comply  with  their  agreement.  Salem  Mill 
Dam  Corp.  v.  Ropes,  6  Pick.  23. 

Where  the  subscriber  agrees  to  pay  ths 
amount  subscribed  at  specified  times,  he  is  sub- 
ject to  suit  therefor,  although  no  assessments 
have  been  made.  Shattuck  v.  Robblns  (N.  H.) 
44  Atl.  694. 

The  Interest  acquired  by  a  subscriber  In  the 
corporation  Is  a  sufllclent  consideration  to  sup- 
port an  action  for  the  amount  subscribed  upon 
express  promise  to  pay.  Vermont  C.  R.  Co.  v. 
Clayes,  21  Vt.  30. 

How  far  subscription  may  be  enforced  if  con- 
tract contains  no  express  promise  to  pay. 

The  courts  have  taken  two  opposite  views  of 
the  obligations  imposed  by  the  mere  agreement 
to  take  stock  without  any  express  agreement  to 
pay  for  it,  and  with  nothing  In  the  statute, 
charter,  or  by-laws  expressly  requiring  such  pay- 
ment. The  one  view  la  shown  by  the  following 
decisions : 

Where  the  agreement  is  simply  to  take  the 
number  of  shares  set  opposite  a  subscriber's 
name,  no  promise  to  pay  for  them  will  be  Im- 
plied, and  the  corporation  will  be  limited  to  the 
remedy  given  by  the  statute.  Andover  &  M. 
Turnp.  Corp.  v.  Gould,  6  Mass.  40,  4  Am.  Dec. 
80.  In  support  of  its  ruling  the  court  says 
very  clearly  the  corporation  has  no  power,  as 
incident  to  it  at  common  law,  to  assess  for  lt» 


See  also  48  L.  R.  A.  107. 
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ble  for  aflsessments  upon  unpaid  stock  of 
plaintiff  for  which  he  waa  alleged  to  be  re- 
sponsible.   Affirmed. 

Statement  by  Martin,  J. : 

Appeal  fr<»n  a  judgment  in  favor  of  the 
defendant  entered  April  22,  1896,  which  was 
directed  by  the  appellate  division  of  the  su- 
preme court  in  the  fourth  judicial  depart-, 
ment  to  be  entered  upon  a  verdict  previous-' 
ly  directed  by  the  trial  court,  and  which 
overruled  the  exceptions  taken  upon  the 
trial,  which  were  ordered  to  be  heard  in  the 
first  instance  at  general  term.  The  action 
was  brought  to  recover  of  the  defendant  the 
amount  of  certain  assessments  levied  by  the 
plaintiff  on  thirty  shares  of  its  capital  stock. 
The  plaintiff  is  a  domestic  corporation,  or- 
ganized under  chapter  40,  Laws  1848,  for 
the  purpose  of  dealing  in  real  estate.    Its 


principal  place  of  business  is  in  the  city  of 
Rochester.  By  a  written  contract  dated  Au- 
gust, 1890,  it  was  a^eed  by  the  parties  sign- 
ing it  that  the  plaintiff  corporation  should 
be  formed.  It  also  provided  for  subscrip- 
tions to  the  capital  stock  of  the  proposed 
corporation,  and  the  defendant  subscribed 
for  twenty  of  its  assessable  shares.  The 
capital  stock  of  the  proposed  company  was  to 
be  $500,000,  consisting  of  6,000  shares,  of  the 
par  value  of  $100  each,  divided  into  $200,000 
of  assessable,  and  $300,000  of  nonassessable, 
stock.  Among  other  things,  this  agreement 
provided:  "To  meet  the  first  payment  on 
purchase  price  of  property  and  for  necessary 
expenses  and  improvements,  we  hereby  agree 
to  pay  30  per  cent  on  the  amount  of  the  as- 
sessable stock  subscribed  for  by  us,  on  or  be- 
fore the  22d  day  of  September,  1890."  The 
plaintiff  was  duly  incorporated  on  that  day. 


own  use  a  sam  of  money  on  the  corporators,  and 
compel  them  by  action  at  law  to  the  payment  of 
it.  To  authorise  this  assessment  the  power 
must  be  derived  from  general  statute.  The  power 
to  make  the  assessment  is  implied  from  a  section 
of  the  statute  permitting  a  forfeiture  of  the 
shares  for  failure  to  pay  the  assessment,  but 
since  the  statute  gives  a  new  power,  and  pro- 
vides a  means  of  executing  it,  those  who  claim 
the  power  can  execute  It  In  no  other  way. 

Where  the  statute  requires  payments  of  instal- 
ments to  be  made  at  such  times  as  the  board  of 
directors  may  order,  and  provides  that  in  case 
of  failure  to  pay  the  instalments  at  the  ap- 
pointed time  the  shares  may  be  declared  for- 
feited, no  action  can  be  maintained  to  enforce 
the  subscription.  Odd  Fellows'  Hall  Co.  v. 
Olasier,  6  Harr.  (Del.)  172.  The  court  says 
a  person  may  be  willing  to  embark  In  an  un- 
dertaking author] led  by  an  act  of  incori>oration 
when  he  observes  by  the  terms  of  the  act  that  the 
only  risk  which  he  incurs  will  be  the  forfeiture  of 
his  stock  and  the  Instalments  he  pays,  but  may 
be  very  unwilling,  and  might  refuse,  to  become 
a  member  of  a  corporation  when  the  act  makes 
him  personally  liable  for  the  whole  amount  of 
the  shares  of  stock  for  which  he  becomes  a  mem- 
ber. 

The  other  view  Is  set  forth  in  Webster  v.  Up- 
ton, 91  U.  S.  65,  23  L.  ed.  884,  where  the  court, 
in  discussing  the  llabllltyof  an  assignee  of  unpaid 
stock,  says  an  express  promise  to  pay  is  almost 
unknown  except  in  the  case  of  an  original  sub- 
scription, and  oftener  than  otherwise  it  is  not 
made  In  that.  The  subscriber  merely  takes 
the  stock.  He  does  not  expressly  promise  to 
pay  for  it.  Practically,  then,  unless  the  own- 
ership of  such  stock  carries  with  It  the  legal 
duty  of  paying  ail  legitimate  calls  made  during 
the  continuance  of  the  ownership,  the  fund  held 
in  trust  for  the  creditors  Is  only  that  portion 
of  each  share  which  was  paid  prior  to  the  or- 
ganisation of  the  company,  In  many  cases  not 
more  than  5  per  cent.  The  plain  object  of  the 
statute  fixing  the  minimum  capital  would  be  de- 
feated if  there  Is  no  liability  of  the  stockholder 
to  pay  the  full  subscribed  amount  of  each  share 
of  his  stock.  When  one  comes  into  privity  with 
the  company  as  a  stockholder  there  Is  a  neces- 
sary Implication  that  he  undertakes  to  complete 
the  payment  of  all  that  is  unpaid  of  the  shares 
he  holds  whenever  it  shall  be  demanded.  There 
are  decisions  of  highly  responsible  courts  to 
be  found,  In  which  it  was  held  that  even  a  sub- 
scriber to  the  capital  stock  of  an  Incorporated 
company  is  not  personally  liable  for  calls  unless 
he  has  expressly  promised  to  pay  them,  or  un- 
less the  act  of  incorporation  or  some  statute  de- 
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Clares  that  he  shall  pay  them.  In  most,  if  not 
all,  of  these  cases.  It  appeared  that  the  law  au- 
thorising the  incorporation  had  provided  a  rem- 
edy for  nonpayment  of  calla  The  company  was 
authorised  to  declare  forfeited,  or  to  sell,  the 
stock  for  default,  and,  the  law  having  given 
such  a  remedy,  it  was  held  to  be  exclusive  of 
any  other.  Yet  it  was  conceded  that  if  the 
statute  had  declared  that  the  calls  should  be 
paid,  assumpsit  would  lie  on  the  promise  to  pay, 
Implied  only  from  the  legislative  intent. 
Surely  the  legislative  intent  that  the  full  value 
of  the  stock  authorised  shall  be  in  fact  paid  is 
plain  enough  when  the  authority  to  exist  as  a 
corporation  Is  given  on  condition  that  the  capi- 
tal shall  not  be  less  than  a  specified  sum.  If 
the  intent  of  the  law  was  that  the  whole  capital 
might  be  called  in,  it  is  dlfllcult  to  see  why  s 
subscriber,  knowing  that  intent  and  voluntarily 
becoming  a  subscriber,  does  not  impliedly  engage 
to  pay  in  full  for  his  shares  when  payment  is 
required. 

As  will  eventually  appear,  Webster  v.  Upton 
represents  the  doctrine  of  the  majority  of  the 
courts ;  but  there  is  another  principle  which 
rules  many  cases,  which  must  first  be  referred 
to. 

Statutes  and  charter  part  of  the  contract. 

The  principle  is  that  the  statutes  and  charter 
are  part  of  the  subscription  contract,  so  that 
if  the  express  duty  to  pay  Is  enjoined  by  tl^em 
the  courts  will  enforce  such  duty,  or,  as  stated 
in  Spear  v.  Crawford,  14  Wend.  20,  28  Am.  Dec. 
51S.  the  promise  of  the  subscriber  to  take  the 
shares  may  be  construed  in  connection  with  the 
act  of  incorporation,  and  with  other  parts  of 
the  contract,  and  in  the  light  of  such  instruments 
held  to  be  a  promise,  not  only  to  take  the 
shares,  but  to  pay  for  them,  so  that  the  corpora- 
tion may  enforce  the  promise  by  action. 

So,  it  has  been  held  that — 

As  between  the  corporation  and  the  subscrib- 
er the  liability  upon  the  subscription  will  de- 
pend upon  the  terms  of  the  charter  where  there 
is  no  express  promise  to  pay.  Robertson  v.  Sib- 
ley, 10  Minn.  323,  Gil.  253. 

Whether  or  not  a  subscriber  is  liable  to  pay 
instalments  Is  a  question  of  law  arising  upon 
construction  of  the  charter.  Chesapeake  &  O. 
Canal  Co.  v.  Dulany,  4  Cranch,  C.  C.  85,  Fed. 
Cas.  No.  2,647. 

The  articles  of  subscription  and  association 
may  be  combined,  and  where  they  are  so,  and 
the  articles  of  association  contain  an  express 
or  implied  promise  to  pay  the  sums  annexed 
to  the  names  of  subscribers,  suit  may  be  main- 
tained upon  the  latter.  Ueaston  v.  Cincinnati 
&  Ft.  W.  B.  Co.  16  Ind.  275,  79  Am.  Dec.  430. 
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when  the  defendant  paid  the  30  per  cent 
upon  the  amount  of  the  aasessable  stock  sub- 
scribed for  by  him  as  provided  in  the  agree- 
ment and  received  a  certificate  therefor. 
George  Hennegan  was  a  subscriber  for  ten 
shares  of  the  assessable  stock  of  the  plaintiff 
corporation,  and  received  a  certificate  there- 
for, which  he  afterwards  transferred  to 
Frederick  W.  ZoUer,  who  subsequently,  and 
on  the  27th  of  February,  1892,  duly  trans- 
ferred it  to  the  defendant^  the  consideration 
for  the  transfer  being  $6.  These  transfers 
were  duly  registered  on  the  books  of  the 
company,  the  former  certificates  canceled, 
and  a  new  one  issued  to  the  defendant.  Pre- 
viously to  Zoller's  transfer  to  the  defendant, 
and  on  January  26,  1892,  the  plaintiff  made 
a  call  upon  its  shares  of  assessable  stock  of 
TVa  P®^  c^Q^  which  Zoller  paid,  and  the  de- 
fendant also  paid  that  call  upon  the  twenty 


shares  of  stock  then  held  by  him.  So  that 
on  February  27,  1892,  the  defendant  held 
thirty  shares  of  assessable  stodc,  62  V^  per 
cent  of  the  par  value  of  which  wag  unpaid. 
Thereafter  defendant  acquired  two  more 
shares,  which  had  been  held  by  his  son 
Ueorge  W.  Raymond,  making  defendant's 
holding  of  the  plaintiff's  assessable  stock 
thirty- two  shares.  On  March  4,  1802,  the 
defendant  transferred  these  shares  to  Frank 
B.  Van  Every  for  the  consideration  of  $3. 
The  certificates  therefor  were  duly  surren- 
dered to,  and  canceled  by,  the  plaintiff,  and 
it  issued  new  certificates  to  Van  Every  for 
that  number  of  shares.  The  plaintiff's  sec- 
retary duly  registered  these  transfers  upon 
its  books,  and  took  Van  Every's  receipt  for 
the  shares  received  by  him.  The  defendant 
had  been  a  director  of  the  plaintiff,  and  con- 
tinued such  until  October  24,  1892,  when 


Signing  a  contract  agreeing  to  take  stock  to 
the  amount  of  the  number  of  shares  set  opposite 
his  name  subject  to  the  by-laws,  rules,  and 
articles  of  Incorporation,  will  obligate  the  sub- 
scrlbef  to  pay  the  amount  of  the  subscription 
where  the  by-laws  provide  that  the  stock  shall 
be  paid  for.  Waukon  &  M.  R.  Co.  ▼.  Dwyer,  49 
Iowa,  121. 

Subscribers  to  stock  are  bound  by  the  statutes 
as  though  they  were  part  of  the  contract  of 
subscription.  Mansfield,  C.  &  L.  M.  R.  Co.  v. 
Brown,  26  Ohio  St.  228. 

By  the  subscription  without  condition  or 
stipulation  the  subscriber  undertakes  to  pay  for 
his  shares  according  to  the  conditions  of  the 
charter.  Fboenlx  Warehousing  Co.  v.  Badger, 
67  N.  Y.  294. 

Where  the  charter  of  the  corporation  provides 
that  the  capital  shall  be  a  certain  amount,  and 
that  a  certain  portion  thereof  shall  be  paid  In 
within  a  certain  time,  and  that  the  directors 
may  call  In  the  balance  at  such  times  as  they 
may  think  proper,  the  undertaking  of  the  sub- 
scriber Is. to  pay  the  par  value  of  his  stock. 
Ward  V.  Grlswoldvllle  Mfg.  Co.  16  Conn.  698. 

A  subscription  for  stock  becomes  In  law  an 
absolute  undertaking  for  the  payment  of  the 
stock  subscribed  according  to  the  provisions  of 
the  charter.  Wight  v.  Shelby  R.  Co.  16  B. 
Mon.  4,  68  Am.  Dec.  622. 

The  taking  of  stock  creates  a  contract  to  pay 
for  It  In  the  mode  prescribed  by  the  charter,  and 
a  stipulation  to  that  effect  In  the  subscription 
paper  Is  not  necessary.  Fry  v.  Lexington  &  B. 
8.  R.  Co.  2  Met.  (Ky.)  814. 

The  act  of  subscription  made  by  afDxlng  the 
name  In  the  stock  book  Is  equivalent  In  every 
respect  to  an  express  contract,  and  the  terms 
of  subscription  prescribed  In  the  charter  at- 
tach to  It  as  effectually  as  if  they  had  been  writ- 
ten at  length.  Beene  v.  Cahawba  &  M.  R.  Co. 
8  Ala.  660. 

Although  the  charter  and  statutes  are  to  be 
read  Into  the  contract  as  Indicated  by  the  above 
authorities,  the  question  Is  still  open  as  to  what 
the  rule  of  construction  shall  be.  Will  the  court 
further  the  Intent  of  the  corporation  law  to  pro- 
vide a  fund  to  pay  corporate  debts  by  compelling 
payment  of  subscriptions  although  the  duty  to 
pay  them  Is  not  expressed,  or  Is  It  necessary  to 
expressly  create  the  duty  to  pay?  It  Is  upon 
this  question  that  the  courts  are  not  agreed. 

It  has  been  stated  by  one  court  that  the  lia- 
bility of  a  stockholder  to  pay  for  stock  does  not 
srise  out  of  his  relation,  but  depends  upon  his 
contract,  express  or  implied,  or  upon  some  stat- 
ute, and  In  the  absence  of  either  of  these  grounds 
of  liability  It  Is  not  perceived  how  a  person  to 
47  L.  R.  A. 


whom  shares  have  been  Issued  as  a  gratuity 
has,  by  accepting  them,  committed  any  wrong 
upon  creditors,  or  made  himself  liable  to  pay 
the  nominal  face  of  the  shares  as  upon  a  sub- 
scription or  contract.  Chrlstensen  v.  Bno,  106 
N.  Y.  97,  60  Am.  Rep.  429,  12  N.  B.  648. 

That  being  so,  unless  a  contract  to  pay  can 
be  Implied  it  will  In  many  cases  not  exist. 

It  has  been  held  that — 

Although  there  Is  no  express  promise  of 
the  subscriber  to  pay  Instalments,  if  the 
charter  fixes  the  stock  at  a  certain  number 
of  shares  of  a  certain  amount  each,  by  the 
act  of  subscribing  each  associate  undertakes 
to  raise  his  proportion  of  the  capital  as  It 
may  be  called,  and  assumes  the  duty  of  pay- 
ing for  It.  Merrlmac  MIn.  Co.  v.  Levy,  54  Pa. 
227.  The  court  says  If  the  subscribers  are  not 
bound  to  pay  for  their  stock,  there  Is  nothing 
more  than  a  nominal  capital.  Certainly  It  was 
Intended  that  creditors  should  have  the  security 
of  a  real  capital  to  the  extent  of  a  sum  named 
as  the  aggregate  stock. 

By  subscribing  to  the  stock  of  a  railroad  cor- 
poration on  the  terms  mentioned  In  the  charter, 
and  the  allowance  of  the  shares  subscribed  for, 
the  relation  of  stockholder  and  company  is  cre- 
ated, from  which  the  law  Implies  a  promise  by 
such  subscriber  to  pay  Instalments  ordered  by 
the  directors  pursuant  to  the  charter.  Danbury 
&  N.  R.  Co.  V.  Wilson,  22  Conn.  435. 

Where  the  articles  of  association  define  the 
capital  stock,  the  number  of  shares,  and  the 
amount  of  each  share,  and  stipulate  that  the 
subscribers  thereto  agree  to  take  the  number  of 
shares  set  opposite  their  names,  a  promise  is 
implied  that  each  subscriber  will  pay  the  amount 
specified  per  share.  Miller  v.  Wild  Cat  Qravel 
Road  Co.  52  Ind.  61. 

Carrying  out  the  idea  that  the  limited  llabll* 
Ity  of  the  stockholder  Is  conferred  because  a 
fund  has  been  established  for  payment  of  cor- 
porate obligations,  the  courts  of  all  except 
three  or  four  states  have  held  that  generally 
the  relation  of  stockholder  towards  the  corpora- 
tion Involved  the  payment  of  stock  subscrip- 
tions. 

Thus,  a  subscriber  to  the  stock  of  a  corpora- 
tion undertakes  to  pay  a  sum  for  each  share 
which  Is  fixed  by  the  act  of  incorporation  or  by 
the  by-laws  of  the  company.  Wood  v.  Pearce,  2 
Disney  (Ohio)  411. 

In  Beene  v.  Cahawba  &  M.  R.  Co.  3  Ala.  660, 
the  court  says  we  cannot  conceive  that  the  leg- 
islature Intended  to  confer  tho  franchise  con- 
templated on  such  as  might  desire  to  associate 
together  without  requiring  from  them  something 
In  return.     It  would  be  unreasonable  to  con- 
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he  disposed  of  the  nonasseesable  stock  he 
held,  and  one  Kingsley  was  elected  in  his 
place.  On  July  7,  1892,  the  plaintiff  made 
a  further  call  upon  its  stock  of  12^  per 
cent.  Van  Every  did  not  pay,  and  on  No- 
vember 4,  1893,  a  judgment  by  default  was 
obtained  against  him  by  the  plaintiff  for  the 
amount  thereof.  This  judgment  was  satis- 
fied by  the  plaintiff,  September  14,  1894,  and 
in  the  following  October  it  began  this  action 
against  the  defendant  for  the  amount  of  the 
call  attempted  to  be  collected  of  Van  Every, 
and  for  the  further  amount  of  a  call  of  10 
per  cent  subsequently  made.  This  action 
was  not  commenced  until  two  years  and 
eight  months  after  the  transfer  of  the  de- 
fendant's shares  to  Van  Every,  and  nearly 
a  year  from  the  date  of  the  recovery  of 
judgment  against  the  latter  for  the  amount 
of  one  of  the  calls  included  in  this  action. 


Van  Every  was  a  waiter  in  a  restaurant 
where  the  defendant  took  some  of  his  meals, 
and  was  a  person  of  little  or  no  pecuniary 
responsibility.  Soon  after  this  transfer  to 
him.  Van  Every  transferred  the  certificates 
to  someone  in  the  defendant's  store  to  whom 
he  was  introduced,  but  did  not  know,  and 
received  $5  therefor.  He  claims  that  he  did 
this  in  pursuance  of  some  arrangement  with 
the  defendant  by  which  he  was  to  procure 
a  purchaser  of  the  stock. 

Mr.  James  G.  Ghwene,  for  appellant: 
The  subscription  of  tiie  defendant  for 
twenty  shares  of  stock  was  a  contract  to 
take  and  pay  the  par  value  thereof,  binding 
upon  him  until  such  payment  was  made.  A 
mere  transfer  of  the  certificate  for  such 
shares  without  some  other  act  of  the  cor- 
poration than  registration  of  such  transfer 


clode  that  the  act  of  subscription  ifuye  to  those 
sabscribing  a  chance  of  gain  without  the  possi- 
bility of  loss;  which  would  ite  the  case  if  the 
■obscrlber  could  afterwards  withhold  the 
amount  of  his  subscription  with  Impunity. 

In  Adler  v.  Milwaukee  Patent  Brick  Mfg.  Co. 
13  Wis.  57,  the  court  says  It  would  be  contrary 
to  the  plainest  principles  of  law  and  equity, 
as  well  as  common  sense,  after  having  sub- 
scribed the  requisite  amount  of  stock  to  give  the 
corporation  a  legal  existence,  and,  after  having 
organised  it,  to  allow  the  stockholders  to  refuse 
to  pay  In  so  much  of  the  unpaid  stock  as  may 
be  necessary  to  discharge  the  fair  and  Just  debts 
due  from  the  company,  and  which  had  been  con- 
tracted on  the  foundation  of  such  subscription 
and  organization. 

It  cannot  be  doubted  that  one  who  has  become 
bound  as  a  subscriber  to  the  capital  stock  of  a 
corporation  must  pay  his  subscription  if  re- 
quired to  meet  the  obligations  of  the  corpora- 
tion. Hawley  v.  Upton,  102  U.  S.  814,  20  L.  ed. 
179. 

The  obligation  of  a  subscriber  to  pay  for  his 
stock  is  not  a  statutory  obligation,  but  an  obli- 
gation In  equity  arising  out  of  the  considera- 
tion that  the  capital  stock  of  the  corporation 
in  a  trust  fund  for  the  payment  of  Its  debta 
Hell's  Appeal,  115  Pa.  88. 

To  render  a  subscriber  liable  to  pay  for  the 
stock  it  is  not  essential  that  there  should  be  an 
express  promise  to  pay  the  subscription  price. 
Oftener  than  otherwise  there  is  none,  the  sub- 
scription being  an  agreement  to  take  so  many 
shares  of  stock.  By  necessary  Implication  there 
arises  from  such  a  subscription  a  promise  to 
pay  the  par  value  of  such  stock,  upon  which  an 
action  of  assumpsit  lies.  West  Nashville  Plan- 
ing Mill  Co.  V.  Nashville  Sav.  Bank,  86  Tenn. 
252,  6  8.  W.  340 ;  Hensselaer  &  W.  PI.  Road  Co. 
▼.  Wetsel,  21  Barb.  56. 

Each  subscriber  of  stock  In  a  corporation 
thereby  becomes  liable  for  the  amount  of  stock 
subscribed  by  him,  and  he  can  only  be  dis- 
charged by  paying  money  or  money's  worth  in 
the  manner  provided  by  the  charter  and  by- 
laws, and  this  obligation  may  be  enforced  by 
creditors  In  case  the  corporation  becomes  In- 
solvent. Marshall  Foundry  Co.  v.  Kiliian,  DO 
N.  C.  501,  6  8.  B.  680. 

One  who  subscribes  to  the  capital  stock  of  a 
corporation  impliedly  promises  to  pay  for  It, 
although  there  Is  nothing  requiring  him  to  do 
so  in  the  articles  of  association  or  subscription 
paper,  and  the  statute  merely  provides  that  the 
corporation  shall  provide  for  sale  of  the  shares 
upon  nonpayment  of  caila  Windsor  Electric 
Light  Co.  V.  Tandy,  66  Vt.  248,  29  Atl.  248. 
4 1  L.  xv.  Aa 


An  agreement  to  take  a  certain  number  of 
shares  of  the  capital  stock  of  a  corporation  sub- 
scribed previously  to  the  time  of  Incorporation 
creates  an  Implied  promise  to  pay  for  the  shares 
which  will  sustain  an  action  by  the  corpora- 
tion to  recover  the  amount  of  calls  duly  made 
upon  the  stock.  Buffalo  &  N.  Y.  City  R.  Co.  v. 
Dudley,  14  N.  Y.  836 :  Rensselaer  &  W.  PI.  Road 
Co.  V.  Barton,  16  N.  Y.  457,  note. 

8ubscrlptlon  to  the  stock  of  a  banking  cor- 
poration creates  a  legal  liability  to  pay  the 
amount  of  the  subscription.  Dayton  v.  Borst, 
81  N.  Y.  485. 

A  subscription  for  stock  Is  a  debt  which  the 
corporation  may  call  In  to  satisfy  its  creditors. 
HIghtower  v.  Thornton,  8  Oa.  502,  52  Am.  Dec 
412. 

In  Mann  v.  Pents,  8  N.  Y.  415,  it  Is  said  that 
when  the  stock  has  not  all  been  paid  in,  the 
delinquent  stockholder  should  be  compelled  to 
contribute  from  the  unpaid  subscriptions  suf- 
ficient to  pay  debta  Such  unpaid  balance 
should  be  deemed  for  this  purpose  a  portion  of 
the  capital  stock. 

The  liability  of  a  stockholder  to  pay  for  un- 
paid subscriptions  results  from  the  Implied 
promise  to  take  and  pay  for  the  stock  Implied 
as  against  the  original  subscriber  on  his  sub- 
scription, or,  as  against  a  subsequent  holder,  by 
his  accepting  the  certificate,  thereby  succeeding 
to  the  liabilities  of  the  original  subscriber. 
Seymour  v.  Sturgess,  26  N.  Y.  184. 

The  law  Implies  a  promise  by  the  original  sub- 
scriber of  stock  who  did  not  pay  for  it  In  money 
or  in  property  to  pay  for  the  same  when  called 
upon  by  the  creditors.  Handley  v.  Stuts,  180 
U.  8.  417,  85  L.  ed.  227,  11  Sup.  Ct.  Rep.  530. 

A  constitutional  provision  that  stockholders 
of  corporations  shall  be  liable  for  the  indebted- 
ness of  the  corporation  to  the  amount  of  the 
stock  subscribed  for  creates  no  new  right,  but 
simply  provides  for  the  preservation  of  the  old 
one.  The  liability  is  not  to  the  creditor,  but 
for  the  Indebtedness.  That  Is  no  more  than  the 
liability  created  by  the  subscription.  Patter- 
son V.  Lynde,  106  U.  8.  510,  27  L.  ed.  265,  1 
Sup.  Ct.  Rep.  432. 

The  supreme  court  has  decided  that  state 
statutes  providing  liability  of  stockholders  to 
the  extent  of  unpaid  amounts  on  shares  do  not 
create  a  new  right,  but  merely  recognize  a  lia- 
bility of  the  stockholder  which  existed  at  the 
time  the  statute  was  enacted.  National  Park 
Bank  v.  I'eavey,  64  Fed.  Rep.  912. 

A  subscription  is  not  necessary  to  hold  a 
stockholder  liable  for  the  amount  unpaid  on  the 
stock  If  the  stock  Is  In  fact  Issued,  and  Is  held 
by  the  one  sought    to    be    charged.     Calumet 
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does  not  release  the  defendant.  He  is  lia- 
ble lor  the  stock  subscribed  for  irrespeotiye 
of  the  question  whether  the  transfer  to  Van 
Every  was  in  good  faith  and  out  and  out, 
or  otherwise. 

BUlinga  v.  Robinson,  94  N.  T.  416;  Bohe- 
neetady  d  8.  PI,  Road  Co.  v.  Thatcher,  11  N. 
Y.  102 ;  Small  v.  Herkimer  Mfg.  d  HydrauUo 
Co,  2  N.  Y.  330;  Kohhnetz  v.  Calkins,  16 
App.  Div.  618,  44  N.  Y.  Supp.  1031 ;  North- 
em  R,  Co,  y.  Miller,  10  Barb.  260;  Buffalo 
d  N,  T.  City  R,  Co,  v,  Dudley,  14  N.  Y.  336 ; 
Reneeelaer  d  W,  PI,  Road  Co,  ▼.  Ba/rton,  16 
N.  Y.  467,  note;  Troy  d  B,  R,  Co,  ¥.  Tihhite, 
18  Barb.  297;  Dayton  v.  Boret,  31  N.  Y. 
436. 

A  promise  to  take  shares  imports  a  prom- 
ise to  pay  for  them. 

Upton  V.  Trihiloock,  91  U.  S.  46,  23  L.  ed. 
203;  FUnn  v.  Bagley,  7  Fed.  Rep.  786;  Mann 


y.  Currie,  2  Barb.  294;  Seymour  v,  Sturgeaa, 
26  N.  Y.  134;  Christenaen  v.  Bno,  106  N.  Y. 
97,  60  Am.  Rep.  429,  12  N.  £.  648;  Olenn  v. 
Garth,  133  N.  Y.  18,  30  N.  E.  649,  31  N.  E. 
344;  Veiller  v.  Brown,  18  Hun,  671 ;  Buffalo 
d  N,  Y,  City  R,  Co,  ▼.  Dudley,  14  N.  Y.  336. 

The  implied  contract  is  a  fiction  {Glenn 
y.  Garth,  133  N.  Y.  18,  30  N.  £.  649,  31  N.  E. 
344),  for  which  there  is  no  occasion  if  there 
is  an  express  contract. 

Flinn  y.  Bagley,  7  Fed.  Rep.  786;  Stanton 
y.  WiUon,  2  Hill,  163;  Hamilton  d  D,  FL 
Road  Co,  y.  Rice,  7  Barb.  167;  Eastern  PL 
Road  Co,  y.  Vaughan,  14  N.  Y.  646;  Dorris 
y.  French,  4  Hun,  292;  Buffalo  d  J.  R.  Co,  y. 
Gifford,  87  N.  Y.  294 ;  Buffalo  d  N,  Y.  City 
R,  Co,  y.  Dudley,  14  N.  Y.  336. 

If  anything  further  is  needed  to  clinch 
defendant's  liability  than  the  subscription, 
it  is  supplied  by  his  participation  in  the  or- 


Paper  Co.  y.  Stotts  Inyestment  Co.  96  Iowa,  i 
147,  M  N.  W.  782. 

The  obligation  of  actual  payment  Is  created 
by  a  sabscrlptlon  to  the  stock  of  a  corporation 
unless  plainly  excluded  by  the  terms  of  the  sub- 
scription. Troy  &  B.  B.  Co.  y.  Tlbbits,  18  Barb. 
297 ;  Palmer  y.  Lawrence,  8  Bandf.  161. 

And  the  payment  will  be  enforced  where  the 
terms  of  subscription  expressly  require  payment 
of  a  certain  amount  as  soon  as  a  certain  amount 
of  subscriptions  has  been  received,  and  that  the 
remaining  instalments  shall  be  called  for  as  the 
board  of  directors  may  find  necessary.  Busey 
y.  Hooper,  86  Md.  15,  6  Am.  Rep.  860. 

If  the  capital  stock  is  defined  and  divided 
into  a  certain  number  of  shares  a  subscription 
for  a  given  number  of  shares  at  a  fixed  money 
value,  although  containing  no  express  promise 
to  pay,  will  support  an  action  of  assumpsit 
where  the  object  of  the  corporation  requires  the 
raising  of  the  capital,  and  the  enterprise  might 
result  in  failure  if  there  was  no  power  to  enforce 
subscriptions.  Hughes  v.  Antietam  Mfg.  Co.  34 
Md.  316. 

Signing  a  certificate  stating  that  the  under- 
signed have  associated  to  organize  a  corpora- 
tion for  the  carrying  on  of  a  certain  business 
which  complies  with  the  requirements  of  the 
statute,  and  declares  that  the  subscribers  have 
subscribed  to  the  number  of  shares  taken  as  af- 
fixed to  ^elr  several  signatures,  is  suflicient 
to  render  the  subscriber  liable  to  pay  his  sub- 
scription.    Cole  V.  Ryan,  52  Barb.  168. 

A  subscription  of  a  paper  stating  that  the  un- 
dersigned have  associated  themselves  for  the 
purpose  of  banking  under  a  certain  statute,  and 
declaring  that  the  name  and  residence  of  share- 
holders with  the  number  of  shares  held  by  each 
are  as  follows,  amounts  to  a  subscription  for 
capital  stock,  and  binds  the  subscribers  to  pay 
for  the  number  of  shares  set  opposite  their 
names.  Nulton  v.  Clayton,  54  Iowa,  425,  6  N. 
W.  685. 

One  who  signs  a  writing:  "We  do  hereby 
subscribe  to  the  stock  of  said  corporation  the 
number  of  shares  annexed  to  our  names  re- 
spectively,"— thereby  impliedly  promises  to  pay 
for  the  shares  which  he  sets  opposite  his  name. 
Hartford  &  N.  H.  R.  Co.  v.  Kennedy,  12  Conn. 
490.  The  court  says  it  Is  true  a  promise  to  pay 
in  precise  terms  does  not  appear  to  have  been 
made.  But  the  subscriber  has  done  an  equiva- 
lent act.  He  has  contracted  with  the  corpora- 
tion to  become  a  member,  and  to  be  interested 
in  the  stock  to  the  extent  of  $100  for  each  share 
assigned  to  him  If  that  amount  be  required. 
This  contract  has  been  executed  on  the  part  of 
the  corporation  by  delivering  to  him  the  shares. 
47  I...  R.  A. 


They  are  to  be  paid  for  in  money ;  and  by  volun- 
tarily becoming  a  member  of  the  corporation 
under  the  provisions  of  the  charter,  an  impllK) 
assumpsit  arises  to  pay  the  instalments  on  the 
terms,  conditions,  and  limitations  mentioned  Id 
the  charter. 

A  promise  to  take  stock  subject  to  the  condi- 
tions, requirements,  liability,  and  benefits  of  the 
act  of  incorporation  is  equivalent  to  an  express 
promise  to  pay  for  the  stock.  Northern  R.  Co. 
V.  Miller.  10  Barb.  260. 

A  promise  to  take  shares  of  stock  imports  a 
promise  to  pay  for  them.  Upton  v.  Trlbllcock, 
01  U.  S.  45,  28  L.  ed.  208. 

It  is  the  duty  of  managers  to  see  that  the 
stock  is  contributed,  and  it  is  not  less  the  duty 
of  the  subscribers  punctually  to  contribute  it 
when  required  to  do  so.  If  not  thus  con- 
tributed, equity  may  compel  It  to  be  done  In  a 
proper  case  and  when  good  faith  requires  It, 
but  lapse  of  time  may  preclude  creditors  from 
enforcing  the  duty.  Gil  more  v.  Bunk  of  Cin- 
cinnati, 8  Ohio,  62. 

The  taking  of  stock  in  the  corporation  creates 
a  contract,  express  or«  implied,  to  pay  for  It  In 
the  mode  prescribed  by  the  charter.  GUI  *. 
Kentucky  k  C.  Gold  &  S.  Min.  Co.  7  Bush,  636. 

In  Brant  v.  Bhlen,  69  Md.  1,  which  was  ao 
action  against  an  assignee  of  shares  sold  as  fully 
paid,  the  court  said  the  liability  for  a  subscrip- 
tion to  the  stock  of  the  corporation  is  founded 
on  contract.  Where  one  agrees  to  take  a  cer> 
tain  numl>er  of  shares  the  law  implies  a  promise 
to  pay  for  them  according  to  the  terms  of  his 
subscription. 

Assumpsit  will  lie  in  favor  of  a  corporation 
for  assessments  on  stock  where  no  other  remedy 
Is  provided  by  the  statutes  or  by-laws,  although 
there  Is  no  express  promise  to  pay.  Essex 
Bridge  Co.  v.  Tuttle,  2  Vt.  893. 

An  agreement  to  take  stock  is  equivalent  to 
an  express  promise  to  pay  for  It.  Ogdensburgh, 
R.  &  C.  R.  Co.  V.  Frost,  21  Barb.  641. 

A  few  of  the  courts,  however,  following  ths 
lead  of  Massachusetts,  have  held  that  there  was 
no  implied  promise  to  pay  for  the  shares. 

An  agreement  to  take  the  numl)er  of  shares 
set  opposite  the  names  of  the  subscribers  aoes 
not  amount  to  a  promise  to  pay  the  assessments 
that  may  be  made  on  them.  Andover  &  M. 
Tump.  Corp.  v.  Gould,  6  Masa  40,  4  Am.  Dec 
80 :  New  Bedford  &  B.  Tump.  Corp.  y  Adams, 
8  Mass.  138,  5  Am.  Dec.  81 ;  Franklin  Glass  Co. 
V.  White,  14  Mass.  286 :  Mechanics'  Foundry  & 
Mach.  Co.  V.  Hall,  121  Mass.  272. 

An  agreement  to  take  shares  imposes  no  per- 
sonal  obligation  to  pay  for  them.     Belfast  & 
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Rochester  ft  Kbttlb  Faixs  LAin)  Co.  y.  Raymond. 
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ganisation  of  the  plaintiff  and  the  payment 
of  the  30  per  eent  and  the  7V^  per  cent  instal- 
ments. 

Buffalo  d  J.  R,  Co,  ▼.  Oifford,  87  N.  Y. 
294;  Union  Hotel  Co,  ▼.  Hersee,  79  N.  Y. 
454,  35  Am.  Rep.  536 ;  Poughkeepsie  d  8.  P. 
PI  Road  Co.  V.  Griffin,  24  N.  Y.  150;  Lake 
Ontario  Shore  R,  Co.  ▼.  Curtiss,  80  N.  Y. 
219;  Rice  v.  Rockefeller,  7.34  N.  Y.  174,  17 
L.  R.  A.  237,  31  N.  E.  907 ;  Driaooll  v.  West 
Bradley  d  C.  Mfg.  Co.  59  N.  Y.  96 ;  Kinnan 
V.  Sullivan  County  Club,  26  App.  Div.  213, 
50  N.  Y.  Supp.  95 ;  Wheeler  ▼.  Millar,  90  N. 
Y.  353. 

The  trustees  of  a  corporation  hare  no  pow- 
er to  release  a  subscriber  from  his  liability 
to  pay  without  some  consideration  good  and 
valuable. 

Potts  ▼.  Wallace,  146  U.  S.  689,  36  L.  ed. 
1135,  13  Sup.  Ct.  Rep.  196;  Stone  v.  Van- 


dalia  Coal  d  Coke  Co.  59  III.  App.  536; 
Burke  v.  Smith,  16  Wall.  390,  21  L.  ed.  361. 

Mere  manipulation  of  the  certificates  can- 
not destroy  the  subscriber's  liability. 

2  Thomp.  Corp.  §  1512. 

Defendant's  liability  upon  the  ten  shares 
of  stock  transferred  to  him  by  Zoller  is  upon 
the  assumption  of  the  unpaid  balance  im- 
plied from  his  becoming  the  owner  of  shares 
not  fully  paid  up. 

Glenn  v.  Garth,  133  N.  Y.  18,  30  N.  E.  649^ 
31  N.  £.  344;  Webster  v.  Upton,  91  U.  S.  65, 
23  L.  ed.  384. 

The  transferee  is  liable  for  calls  made 
while  the  holder  of  stock. 

Mann  v.  Currie,  2  Barb.  294 ;  Cole  v.  Ryan, 
52  Barb.  168 ;  Billings  v.  Robinson,  94  N.  Y. 
415;  Webster  v.  Upton,  91  U.  S.  65,  23  L. 
ed.  384 ;  1  Cook,  Stock  &  Stockholders,  3d  ed. 
§  256. 


M.  L.  R.  Co.  ▼.  Moore.  60  Me  661 ;  Belfast  k  M. 
L.  R.  Co.  T.  Cottrell,  66  Me.  185. 

An  arseement  In  writing  to  subscribe  a  speci- 
fied number  of  shares  to  the  stock  of  a  corpora- 
tion is  not  an  express  promise  to  pay  for  them. 
Kennebec  &  P.  R.  Co.  v.  Kendall,  31  Me.  470. 

A  subscription  for  shares  of  a  corporation 
authorized  by  law  to  lay  assessments  and  to  sell 
shares  for  nonpayment  of  them  Imposes  no  per- 
sonal liability  upon  the  subscriber  unless  he  has 
expressly  promised  to  pay.  Katama  Land  Co. 
f.  Jemegan,  126  Mass.  155. 

Even  in  the  states  which  refuse  to  Imply  a 
contract  any  promise  which  may  be  construed 
as  one  to  pay  for  the  shares  will  be  enforced. 

Thus,  an  agreement  to  fill  the  number  of 
shares  set  against  the  name  of  a  subscriber 
amounts  to  a  promise  to  pay  assessments  which 
will  sustain  an  action  against  the  subscriber 
for  the  assessmenta  Bangor  Bridge  Co.  y. 
McMahon,  10  Me.  478 ;  Buckfleld  Branch  R.  Co. 
T.  Irish,  89  Me.  44;  Penobscot  R.  Co.  ▼.  Dum- 
mer,  40  Me.  172,  63  Am.  Dec.  654 ;  Penobscot 
ft  K.  B.  Co.  T.  Dunn,  89  Me.  587. 

An  agreement  by  several  persons  to  associate 
together  under  the  provisions  of  a  proposed  coi^ 
porate  charter,  and  to  take  the  number  of  shares 
set  against  their  respective  names  and  to  be 
paid  for  in  certain  instalments,  creates  a  con- 
tract which  may  l>e  enforced  by  the  corpora- 
tion. Kennebec  &  P.  R.  Co.  v.  Palmer,  34  Me. 
366 ;  Penobscot  &  K.  R.  Co.  v.  Bartlett,  12  Gray, 
244,  71  Am.  Dec.  758. 

Bffeot  of  provision  for  forfeiture. 

In  the  states  which  refuse  to  imply  a  promise 
CO  pay  for  the  shares  It  is  held  that  a  provision 
Id  the  charter  or  statute  for  forfeiture  of  the 
shares  in  case  of  nonpayment  of  calls  is  the 
exclusive  remedy,  so  that  no  suit  can  be  main- 
talned  to  enforce  payments. 

Thus,  a  corporation  cannot  enforce  payment 
of  assessments  upon  stock  unless  the  subscriber 
has  made  an  express  agreement  to  pay  for  it, 
or  unless  by  the  charter  or  other  statutory  pro- 
vision a  personal  obligation  is  Imposed  upon  the 
holder  to  make  such  payment.  Kennebec  &  P. 
R.  Co.  V.  Kendall,  81  Me.  470.  And  where  the 
charter  provides  for  forfeiture  in  case  of  non- 
payment the  corporation  is  limited  to  that  rem- 
edy. 

Under  the  Massachusetts  statute  of  1808, 
the  only  compulsory  mode  which  a  manufactur- 
ing corporation  had  to  enforce  payment  of  as- 
sessments was  by  sale  of  the  siare.  Cutler  ▼. 
Middlesex  Factory  Co.  14  Pick.  483. 

Under  a  statute  providing  that  no  stockholder 
shall  be  liable  \n  his  person  or  property  for  any 
47  L.  R.  A. 


assessment  beyond  his  Interest  in  the  corpora- 
tion, though  every  share  shall  be  perpetually 
pledged  for  all  assessments,  the  only  remedy 
for  failure  to  pay  assessments  is  to  forfeit  the 
sharea  Bangor  House  Proprietary  v.  Hinck- 
ley, 12  Me.  885. 

So,  in  an  early  New  York  case  which  was 
subsequently  questioned  and  afterwards  de- 
parted from  it  was  held  that  a  clause  in  the 
charter  of  forfeiture  of  shares  subscribed  takes 
away  the  right  of  suing  for  them  or  money  or- 
dered to  be  paid  upon  them.  Jenkins  v.  Union 
Tump.  Road,  1  Cai.  Cas.  95.  One  ground  for 
the  decision  in  that  case,  however,  was  that  a 
perfected  contract  had  not  been  entered  into. 

And  in  a  later  case  it  is  stated  that  where 
the  statute  provides  for  forfeiture  of  the  stock, 
and  no  absolute  duty  to  pay  is  Imposed  by  stat- 
ute  or  by  the  terms  of  the  subscription, 
there  is  no  personal  duty  to  pay  the  calls.  The 
rule  is  generally  different  as  to  creditors.  Fort 
Edward  &  F.  M.  PI.  Road  Co.  v.  Payne,  17  Barb. 
667. 

Even  in  the  states  which  hold  that  provision 
for  forfeiture  is  exclusive  in  the  absence  of  a 
promise  to  pay,  an  express  promise  may  be  en- 
forced notwithstanding  a  provision  for  forfeit- 
ure. 

Power  to  forfeit  shares  for  nonpayment  will 
not  prevent  an  action  if  there  was  an  express 
promise  to  pay.  Worcester  Turn  p.-  Corp.  v. 
Willard,  5  Mass.  80,  4  Am.  Dec.  39 ;  Taunton 
&  S.  B.  Turnp.  Corp.  v.  Whiting,  10  Mass.  327, 
6  Am.  Dec.  124 ;  Chester  Glass  Co.  v.  Dewey, 
16  Mass.  94,  8  Am.  Dec.  128. 

The  principle  of  Worcester  Turnp.  Corp.  v. 
Willard,  5  Mass.  80,  4  Am.  Dec.  39,  was  recog- 
nized In  Essex  Turnp.  Corp.  v.  Collins,  8  Mass. 
292,  although  it  was  held  that  no  contract  of 
subscription  had  been  perfected. 

An  action  may  be  maintained  upon  an  ex- 
press promise  to  pay  for  the  stock,  although  the 
subscription  paper  authorizes  a  sale  in  case  of 
nonpayment.  Boston,  B.  &  G.  R.  Co.  v.  Well- 
ington, 118  Mass.  79. 

If  the  subscriber  has  expressly  promised  to 
pay  for  his  stock  an  action  may  be  maintained 
on  the  promise,  although  the  charter  provides 
also  for  forfeiture  of  the  stock  upon  failure  to 
pay.  South  Bay  Meadow  Dam  Co.  y.  Gray,  80 
Me.  647. 

Where  the  subscriber  expressly  agrees  to  pay 
assessments,  he  will  be  liable  to  an  action  there- 
on, although  a  by-law  of  the  corporation  pro- 
vides for  forfeiture  of  the  stock  in  case  of  fail- 
ure to  pay.  Plscataqua  Ferry  Co.  v.  Jones,  39 
N.  H.  491. 

And  that  rule,  of  course,  obtains  in  the  states 
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New  York  Coubt  of  Apfbalb. 


If  a  person  accepts  anything  which  he 
knows  to  be  subject  to  a  charge  or  duty,  it 
is  rational  to  conclude  that  he  meant  to  take 
the  charge  or  duty  upon  himself;  and  the 
law  may  very  well  imply  a  promise  to  per- 
form what  he  has  so  taken  upon  himself. 

Broom,  Legal  Maxims,  077-680,  as  cited  in 
Johnson  v.  Underhill,  52  N.  Y.  203. 

The  transfer  by  the  defendant  to  Van 
Every  is  no  defense^  either  as  to  calls  on  the 
twenty  shares  originally  subscribed  for,  or 
Ihe  ten  shares  received  from  Zoller,  unless 
such  transfer  was  bona  fide. 

Billings  v.  Robinson,  94  N.  Y.  415;  Ish- 
am  V.  Buckingham,  49  N.  Y.  210;  Tucker  y. 
Oilman,  121  N.  Y.  189,  24  N.  E.  302;  3 
Thomp.  Corp.  9  3265;  1  Cook,  Stock  &  Stock- 
holders, 3d  ed.  p.  366,  §  263;  Williams's  Case 
L.  R.  9  £q.  225,  note. 


which  hold  the  provision  for  forfeiture  to  be 
merely  a  cumulative  remedy. 

A  promise  to  pay  will  be  binding,  although 
the  charter  provides  for  a  sale  of  stock  only  In 
case  of  failure  to  pay.  Connecticut  &  P.  Rivers 
R.  Co.  V.  Bailey,  24  Yt.  465,  58  Am.  Dec.  181. 

The  fact  that  the  subscription  Is  made  "upon 
pain  of  forfeiting"  for  nonpayment  will  not  pre- 
vent an  action  to  enforce  the  subscription.  Troy 
Tump.  &  R.  Co.  V.  M'Chesney,  21  Wend.  296. 

Provision   for  forfeiture  merely  a  cumulative 

remedy. 

In  most  of  the  states  the  provision  for  for- 
feiture la  merely  a  cumulative  remedy.  This  Is, 
of  course,  true  If  there  Is  a  requirement  of  pay- 
ment. 

Where  the  charter  of  the  corporation  author- 
izes the  directors  to  require  payment  of  the  sub- 
scription money  a  debt  is  Incurred  by  the  sub- 
scription which  may  be  enforced  by  action,  al- 
though the  remedy  by  forfeiture  Is  given  by  the 
statute.  McDonough  v.  Phelps,  16  How.  Pr. 
872. 

Where  the  charter  requires  a  certain  amount 
of  capital,  and  the  subscribers  agree  to  sub- 
scribe for  and  take  the  number  of  shares  set 
opposite  their  names,  and  bind  themselves  to 
fulfil  all  the  covenants  and  engagements  con- 
tained in  the  articles  of  association,  their  un- 
dertaking will  extend  to  the  payment  of  the 
shares,  and  they  may  be  compelled  to  do  so, 
although  the  charter  also  provides  for  forfei- 
ture in  case  of  nonpayment.  Sagory  v.  Dubois, 
8  Sandf.  Ch.  466. 

A  charter  provision  for  forfeiture  will  not  bar 
an  action  on  an  express  promise  to  pay.  White 
Mountains  R.  Co.  v.  Eastman,  34  N.  H.  124. 

Where  the  subscriber  has  agreed  to  pay  the 
subscription,  a  provision  in  the  charter  author- 
ising the  infliction  of  a  penalty  upon  nonpay- 
ment of  calls,  and  the  forfeiture  of  stock  when 
the  penalties  aggregate  a  certain  amount,  will 
not  prevent  a  suit  upon  the  contract,  but  the 
corporation  may  waive  the  forfeiture.  Delaware 
k  S.  Canal  Nav.  Co.  v.  Sansom,  1  Blnn.  70. 

An  action  lies  against  a  subscriber  to  the 
stock  of  a  corporation  upon  his  promise  to  pay 
unpaid  instalments,  notwithstanding  the  stat- 
ute gives  the  remedy  of  forfeiture.  Goshen  & 
M.  Tump.  Road  v.  Hurtln,  9  Johns.  217,  6  Am. 
Dec.  273. 

Where  the  charter  provides  that  the  subscrib- 
er shall  pay  the  amount  subscribed,  and  that 
apon  failure  to  make  payment  the  shares,  to- 
gether with  any  past  payments,  shall  be  for- 
feited to  the  company,  the  provision  for  forfei- 
ture is  cumulative  merely,  and  does  not  prevent 
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The  unpaid  stock  is  a  part  of  the  assets  of 
the  corporation. 

Sanger  v.  Upton,  91  U.  S.  56,  23  L.  ed.  220. 

This  with  the  other  assets  of  a  corporation 
constitute  a  trust  fund  for  the  payment  of 
stockholders  and  creditors  of  which  the  di- 
rectors of  the  corporation  are  the  trustees. 

Upton  v.  Trihilcock,  91  U.  S.  45,  23  L.  ed. 
203 ;  Van  Riper  v.  Poppenhausen,  43  N.  Y. 
68;  Stiefel  v.  New  York  Novelty  Co,  14  App. 
Div.  371,  43  N.Y.  Supp.  1012  ;8tuart  v.  Hay- 
den,  36  U.  S.  App.  462,  72  Fed.  Rep.  402,  18 
C.  C.  A.  618;  Poster  v.  Lincoln,  72  Fed.  Rep. 
382;  Bowden  v.  Johnson,  107  U.  S.  251,  sub 
nam,  Adams  v.  Johnson,  27  L.  ed.  386,  2  Sup. 
Ct  Rep.  246;  Veiller  v.  Brovm,  18  Hun,  571. 

As  one  of  plaintiff's  trustees  the  de- 
fendant is  presumed  to  know  its  condition. 


suit  for  delinquent  subscriptlona     Greenville  h 
C.  R.  Co.  V.  Cathcart,  4  Rich.  L.  89. 

Assumpsit  will  lie  on  an  express  promise, 
notwithstanding  a  provision  for  forfeiture. 
Barbee  v.  Jacksonville  &  A.  PI.  Road  Co.  6  Fla. 
262.  , 

Under  a  charter  giving  the  directors  power 
to  require  payment  of  subscriptions  under  pen- 
alty of  forfeiture  of  all  previous  payments  there- ' 
on,  the  forfeiture  is  merely  cumulative,  and  will 
not  bar  an  action  upon  the  subscription.  Rut- 
land &  B.  R.  Co.  V.  Thrall,  85  Vt.  536. 

But  even  where  payment  is  not  required.  It  Is 
generally  held  that  a  corporation  may  maintain 
an  action  upon  an  implied  promise  for  the  col- 
lection of  assessments  upon  stock,  notwith- 
standing the  charter  provides  for  forfeiture. 
Kirksey  v.  Florida  &  O.  PI.  Road  Co.  7  Fla.  23, 
68  Am.  Dec  426.  The  court,  in  distinguishing 
the  Massachusetts  cases,  says:  **To  our  minds 
the  distinction  .  .  .  [between  express  and 
Implied  promises]  seems  to  be  singularly  arbi- 
trary, and  is  neither  deducible  from  any  estab- 
lished principle  of  law,  nor  sustained  by  any 
sound  reason.  .  .  .  With  all  proper  defer- 
ence, we  would  respectfully  inquire  what  there 
is  in  the  nature  of  an  implied  promise,  which 
negatives  the  idea  of  a  legal  consideration.  In- 
deed, every  implied  promise  presupposes  the  ex- 
istence of  a  BufDcient  consideration,  for  it 
springs  only  out  of  a  legal  liability  which  never 
arises  but  upon  a  legal  consideration  as  ample 
as  is  the  extent  of  the  liability.'* 

The  company,  by  reason  of  its  Incorporation, 
obtains  the  right  to  sue  upon  stock  subscrip- 
tions, and  this  right  is  not  taken  away  by  the 
affirmative  grant  in  the  charter  of  the  right  to 
forfeit  the  shares  for  nonpayment  of  a  sub- 
scription. Instone  v.  Frankfort  Bridge  Co.  2 
Bibb,  676.  The  court  says  the  subscriber  is  as 
much  bound  to  psy  the  amount  of  shares  sub- 
scribed by  him  as  he  would  be  to  pay  any  other 
debt,  and  the  right  of  the  company  to  demand 
payment  is  no  less  Incontestable. 

Where  the  statute  provides  that  the  directors 
may  require  payment  of  the  sum  subscribed  for 
the  capital  stock  under  penalty  of  forfeiture 
of  the  stock  and  all  previous  payments  thereon, 
one  who  subscribes  to  the  stock  impliedly  prom- 
ises to  pay  therefor,  and  an  action  will  lie  to 
enforce  compliance  with  this  promise  where  the 
statute  also  provides  that  in  case  no  forfeiture 
is  sought  thirty  days'  notice  to  pay  will  be  suffi- 
cient, whereas  sixty  days  is  required  in  case  the 
forfeiture  is  sought.  Dexter  &  M.  PI.  Road  Co. 
V.  Mlllerd,  8  Mich.  91;  Carson  v.  Arctic  Min. 
Co.  6  Mich.  288. 

A  provision  In  the  charter  for  forfeiture  of 
stock  in  case  of  nonpayment  of  calls  Is  not  ex- 
clusive, but  an  action  will  also  lie  to  compel 
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Paine  y.  ilTetuZ,  59  How.  Pr.  318;  Ifathan 
T.  WAitZocA;,  3  £dw.  Ch.  215. 

The  financial  responsibility  of  the  trans- 
feree is  an  important  factor  in  determining 
the  bona  fides  of  a  transfer. 

Germania  Nat,  Bank  v.  Case,  99  U.  S.  628, 
25  L.  ed.  448;  Bowden  v.  Johnaim,  107  U.  S. 
251,  9uh  nom,  Adams  v.  Johnson,  27  L.  ed. 
386,  2  Sup.  Ct.  Rep.  246;  1  Cook,  Stock  & 
Stockholders,  3d  ed.  §  263;  MiUer  y.  Grea4 
Republic  Ina.  Co.  50  Mo.  55. 

The  plaintiff  is  not  precluded  from  pursu- 
ing the  defendant  by  reason  of  having  sued 
and  recovered  a  judgment  against  Van  Every. 

There  could  be  several  recoveries,  but  only 
one  satisfaction. 

Woods  V.  Panghiim,  76  N.  Y.  496. 

Unless  there  is  inconsistency,  there  is  no 
election  of  remedies. 


Crosaman  ▼.  Universal  Rubber  Co.  127  N. 
Y.  34,  13  L.  R.  A.  91,  27  N.  E.  400;  RusseU 
V.  MoOall,  141  N.  Y.  437,  36  N.  E.  498. 

But  even  if  there  be  inconsistency,  there 
can  be  no  election  without  knowledge. 

Rochester  Distilling  Co,  v.  Devendorf,  72 
Hun,  428,  25  N.  Y.  Supp.  200;  Remmel  v. 
Totonsend,  83  Hun,  353,  31  N.  Y.  Supp.  986. 

The  satisfaction  of  the  judgment  without 
payment  did  not  extinguish  the  claim. 

Rochester  Distilling  Co.  v.  Devendorf,  72 
Hun,  428,  25  N.  Y.  Supp.  200;  Rochester 
Distilling  Co,  v.  Devendorf,  72  Hun,  622,  26 
N.  Y.  Supp.  529. 

Mr.  W.  A.  Sntlterlandy  for  respondent: 

The  plaintiff's  right  of  action  to  recover 
assessments  upon  its  stock  rests  upon  the 
contract  relation  spelled  out  of  the  status 
of  a  stockholder  to  the  corporation. 


payment.  Selme  4  T.  B.  Co.  v.  Tipton,  5  Ala. 
787,  39  Am.  Dec.  344;  Carlisle  v.  Cahawba  & 
M.  R.  Co.  4  Ala.  70;  Beena  v.  Cahawba  &  M. 
R.  Co.  3  Ala.  660. 

The  fact  that  the  statute  gives  a  remedy 
against  delinquent  stockholders  by  forfeiture 
of  their  stock  does  not  exclude  an  action  to  re- 
cover upon  their  Implied  promise  to  pay  there- 
for. Hartford  &  N.  H.  R.  Co.  v.  Kennedy,  12 
Conn.  499 :  Northern  B.  Co.  v.  Miller,  10  Barb. 
260 ;  Troy  &  B.  B.  Co.  v.  Kerr,  17  Barb.  681 ; 
Troy  ft  B.  B.  Co.  v.  Tlbblts,  18  Barb.  297; 
Ogdensburgh,  B.  ft  C.  R.  Co.  v.  Frost,  21  Barb. 
541 ;  Herkimer  Mfg.  ft  Hydraulic  Co.  v.  Small, 
21  Wend.  273 ;  Peoria  ft  O.  B.  Co.  v.  Biting,  17 
111.  429 ;  High  tower  v.  Thornton,  8  Ga.  502,  52 
▲m.  Dec.  412;  Stokes  v.  Ijebanon  ft  S.  Turnp. 
Co.  6  Hamph.  241;  Eastern  PI.  Boad  Co.  v. 
Vaughan,  20  Barb.  155 ;  Buffalo  ft  N.  Y.  City 
R.  Co.  V.  Dudley,  14  N.  Y.  836 ;  New  Orleans,  F. 
ft  H.  8.  S.  Co.  V.  Briggs,  27  La.  Ann.  318 ;  Troy 
Tump,  ft  B.  Co.  V.  M'Chesney,  21  Wend.  296; 
Freeman  v.  Winchester,  10  Smedes  ft  M.  577. 

A  provision  for  striking  off  the  names  of  de- 
linquent subscribers  and  selling  their  shares  Is 
cumulative,  and  will  not  prevent  a  suit  for  the 
subscription.  Tar  Blver  Nav.  Co.  v.  Neal,  10 
N.  C.  (3  Hawks)  520. 

The  permission  of  the  charter  to  declare  a 
forfeiture  can  only  be  considered  as  a  penalty 
clause  which  the  corporation  may  or  may  not 
avail  itself  of,  but  which,  if  It  does  not  choose 
to  enforce,  does  not  deprive  It  of  the  right  of 
requiring  execution  of  the  obligation  contracted 
by  the  stockholders  respectively,  and  of  In- 
stituting an  action  against  the  defaulting  stock- 
holders for  that  purpose.  Mexican  Gulf  B.  Co. 
V.  Vlavant,  6  Bob.  (La.)  305. 

Bight  to  enforce  both  remedies. 

There  may  be  circumstances  under  which  an 
action  may  be  maintained  for  the  deficiency, 
even  after  sale  of  shares  for  nonpayment  of 
assessments. 

Under  the  statute  8  ft  9  Vict.  chap.  16,  the 
forfeiture  of  shares  for  nonpayment  of  calls  will 
not  bar  an  action  for  the  unpaid  subscriptions, 
since  the  two  remedies  are  not  made  alterna- 
tive, but  cumulative,  by  the  terms  of  the  act. 
Great  Northern  R.  Co.  v.  Kennedy,  4  Bxch.  417, 
7  Dowl.  ft  L.  197. 

But   if   the   remedies   are   made   alternative < 
then  the  forfeiture  of  the  shares  will  bar  the 
action.     Giles  v.  Hutt,  3  Exch.  18 ;  Edinburgh, 
L.  ft  N.  B.  Co.  v.iHebblewhIte,  6  Mees.  ft  W. 
707. 

Under  a  deed  of  settlement  providing  that  In 
case  of  a  neglect  to  pay  calls  the  directors  may 
-proceed  to  fix  a  day  for  payment,  and  In  default 
47L.il  A. 


of  payment  to  declare  the  shares  forfeited,  oc 
If  they  should  think  fit  to  enforce  payment  of 
the  amount  doe  Instead  of  declaring  a  forfei- 
ture, the  directors  could  not  after  proceeding  to 
Judgment  In  a  suit  to  recover  the  amount  doe 
on  a  call,  declare  the  ^ares  forfeited.  Giles 
V.  Hutt,  8  Exch.  18. 

Forfeiture  of  stock  under  a  statute  for  non- 
payment of  calls  is  not  necessarily  an  extin- 
guishment of  the  right  to  sue  on  the  stockhold- 
er's liability.  Herkimer  Mfg.  ft  Hydraulic  Co. 
V.  Small,  21  Wend.  278,  2  Hill,  127. 

If  a  person  subscribes  for  shares,  and  in  the 
terms  of  his  subscription  makes  a  promise  to 
pay  assessments,  he  is  liable  to  an  action  for  all 
assessments  before  resort  is  had  to  a  sale  of 
the  shares  under  the  charter.  But  where  he 
only  agrees  to  take  a  specified  number  of  shares 
without  agreeing  to  pay  assessments  the  shares 
must  be  sold  to  pay  the  assessments  before  an 
action  can  be  maintained  under  a  charter  pro- 
viding that  if  any  subscriber  shall  neglect  to 
pay  assessments  the  directors  may  order  the 
treasurer  to  sell  his  shares  at  public  auction, 
and  that  such  delinquent  subscriber  shall  be 
held  acconn  tabic  for  the  balance,  provided  the 
shares  shall  sell  for  less  than  the  assessments 
with  interests  and  costs.  New  Hampshire  C.  B. 
Co.  V.  Johnson,  30  N.  H.  402,  64  Am.  Dec.  300. 

Under  a  charter  permitting  the  directors  up* 
on  failure  to  pay  calls  to  sell  the  stock,  and  in 
case  enough  is  not  produced  thereby  to  satisfy 
the  subscription  to  sue  and  recover  the  balance 
from  the  subscriber,  the  directors  are  not  com- 
pelled to  make  sale  In  the  first  instance,  but  may 
sue  for  calls  without  making  sale.  Western  B. 
Co.  V.  Avery,  64  N.  C.  491. 

But  if  the  statutes  provide  a  method  of  hold- 
ing the  subscriber  liable  for  unpaid  assessments 
after  a  sale  of  his  stock,  the  method  must  be 
strictly  followed  in  order  to  charge  him.  Port- 
land. S.  ft  P.  B.  Co.  V.  Graham,  11  Met.  1. 

Under  a  statute  giving  the  right  to  sell  stock 
at  auction  for  unpaid  subscriptions  and  hold 
the  subscriber  liable  for  the  balance,  the  sub- 
scriber may  be  held  after  an  attempt  to  sell  the 
stock  which  is  unsuccessful  for  want  of  bidders. 
Grays  v.  Lynchburg  ft  S.  Turnp.  Co.  4  Band. 
(Va.)  578. 

Under  the  Massachusetts  statutes  In  reference 
to  railroads  the  stockholder  Is  made  liable  for 
deficiencies  In  assessments  which  arise  after  the 
sale  of  his  stock,  for  the  payment  of  the  assess- 
ments. Lexington  ft  W.  C.  B.  Co.  v.  Chandler, 
13  Met.  311;  Troy  ft  G.  B.  Co.  v.  Newton,  1 
Gray,  544. 

The  provisions  of  the  English  statutes  enable 
the  company  to  enforce  payment  of  calls  by  ac- 
tion or  suit,  and  also  give  power  to  the  company 
to    forfeit    itfiares    for    nonpayment    of    calls. 
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Olenn  ▼.  Oitrth,  133  N.  Y.  18,  80  N.  E.  649, 
,31  N.  E.  844. 

This  subscription,  made  before  the  com- 
pany was  organized,  was  not  a  subscription 
to  the  capital  stock,  but  a  pledge  between 
the  parties  signing  the  instrument  to  the  ef- 
fect that  they  would  take  the  stock  when  the 
corporation  should  be  formed. 

Lake  Ontario  Shore  R.  Co.  v.  Ourtias,  80 
N.  Y.  219. 

There  never  was  any  subscription  upon  the 
stock  books  of  the  corporation  signed  by  the 
defendant,  and  even  the  original  agreement 
between  the  individuals,  that  they  would 
thereafter  take  stock  in  the  company  to  be 
incorporated,  and  which  agreement  was 
signed  by  the  defendant  as  to  twenty  of  the 
thirty  shares  upon  which  he  is  sued,  was 
merged  into  the  implied  agreement  arising 
out  of  the  defendant's  relation  as  a  stock- 


holder when  the  company  became  incorpo- 
rated and  the  stock  was  issued. 

PoughkeepaU  d  8.  P.  PI,  Road  v.  Oriffin^ 
24  N.  Y.  150;  Billinge  ▼.  Robinson,  28  Hun, 
122,  Affirmed  in  94  N.  Y.  415. 

When  the  plaintiff  took  its  judgment 
against  Van  Every,  the  transferee  of  the  de- 
fendant, it  became  estopped  from  suing  the 
defendant  to  collect  those  same  assessments. 

Fowler  v.  Bowery  8av.  Bank,  113  N.  Y. 
450,  4  L.  R.  A.  145,  21  N.  E.  172;  Van  Eppe 
V.  McOill,  Hill  A,  Denio  Supp.  109;  Jaitdon 
V.  Randall,  15  Jones  A,  S.  374;  Beaton  v. 
Angier,  7  N.  H.  397,  28  Am.  Dec.  353 ;  Whar- 
ton V.  Walker,  4  Bam.  &  C.  163;  1  Parsons, 
Contr.  219. 

The  obligation  to  pay  assessments  runs 
with  the  stock,  and  is  not  personal  to  the 
holder,  except  while  he  is  a  holder. 

Weston' a  Case^  L.  R.  4  Ch.  20;  Master*s 


whether  the  company  have  sued  for  the  amount 
of  such  calls  or  not.     Inglls  v.  Great  Northern 

B.  Co.  1  Macq.  H.  L.  Caa  112,  16  Jar.  896. 

Rights  of  creditors. 

This  whole  scheme  of  Implied  liability  upon 
subscriptions  is  ultimately  for  the  benefit  of 
creditors,  and  therefore  creditors  are  permitted 
to  enforce  It. 

Stocliholdera  of  an  Insolvent  corporation  are 
liable  to  creditors  for  the  amoants  which  re- 
main unpaid  on  their  several  shares  of  stock 
onder  the  New  York  statutes.  Morgan  v.  New 
York  4  A.  R.  Co.  10  Paige,  290,  40  Am.  Dec 
244. 

I  Unpaid  subscriptions  constitute  a  trust  fund 
which  may  be  reached  by  creditors  of  the  corpo- 
ration in  a  court  of  equity.  Marsh  v.  Bur- 
roughs, 1  Woods,  C.  C.  463,  Fed.  Gas.  No.  9,112 ; 
Wilbur  V.  Stockholders,  18  Nat.  Bankr.  Ileg. 
178.  Fed.  Cas.   No.   17,636. 

If  the  subscriber  has  contracted  to  pay  in 
a  certain  amount  of  the  capital  stock  the  con- 
tract may  be  enforced  for  the  benefit  of  credit- 
ors.    Harmon  ▼.  Page,  62  Cal.  448. 

If  the  capital  stock  has  not  been  paid  for  it 
Is  the  plain  duty  of  the  court  to  require  so  much 
of  it  to  be  collected  as  is  necessary  to  pay  un- 
paid debts  when  the  corporation  becomes  insol- 
vent.    Clayton  v.  Ore  Knob  Copper  Co.  109  N. 

C.  386,  14  S.  B.  36. 

The  unpaid  subscriptions  to  corporate  stock 
are  part  of  the  funds  to  which  the  creditors  of 
the  corporation  may  resort  for  payment  of  their 
claims.  Balnea  v.  Babcock,  95  Cal.  588,  27  Pac. 
674.  Affirmed  In  95  Cal.  681.  30  Pac.  776. 

Where  there  has  been  no  promise  to  pay,  and 
the  statute  provides  only  for  forfeiture  in  case 
of  nonpayment, .  no  action  will  lie  on  behalf  of 
creditors  to  compel  the  payment.  Farwell  v. 
Wadsworth,  35  111.  App.  469. 

Until  all  the  debts  of  the  corporation  are  paid 
creditors  are  entitled  to  pursue  stockholders 
for  unpaid  subscriptions.  Ailing  v.  Wenzell,  46 
111.  App.  562:  Walker  ▼.  Lewis,  49  Tex.  123; 
Crawford  v.  Bohrer,  59  Md.  599 ;  Clark  v.  Blch- 
ardson,  17  Ky.  L.  Rep.  514,  31  8.  W.  878. 

A  bill  in  the  form  of  a  creditor's  bill  will  lie 
against  creditors  of  a  corporation  to  reach  un- 
paid stock  subscriptions  In  favor  of  creditors 
of  the  corporation.  Henry  v.  Yermillion  &  A. 
B.  Co.  17  Ohio,  187. 

But  the  receiver  cannot  maintain  an  action 
unless  the  corporation  itself  could  have  done  so, 
since  he  represents  the  corporation,  and  not  the 
statutory  rights  of  the  creditora  Billings  v. 
Boblnson,  28  Hun,  122. 

A  statutory  recognition  of  the  right  of  credlt- 
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ors  of  a  corporation  to  look  to  unpaid  instal- 
ments of  stock  subscriptions  to  obtain  satisfac- 
tion of  their  demands  does  not  confer  a  new 
right,  but  is  a  recognition  of  a  right  existing 
l>efore  the  statute  by  virtue  of  the  relations  be- 
tween a  corporation  and  its  creditors  and  stock- 
holdera  Clark  v.  Bever,  139  U.  B.  96,  35  L.  ed. 
88,  11  Sup.  Ct.  Rep.  468. 

Creditors  have  no  greater  rights  than  the 
corporation  had  to  unpaid  subscriptions,  since 
they  claim  through  it,  at  least,  so  far  as  the 
question  of  whether  or  not  the  defendant  hai 
become  a  stockholder  by  a  transfer  of  the 
shares  is  concerned.  Glenn  v.  Oarth,  IZ^  N.  Y. 
18,  30  N.  B.  649.  31  N.  E.  344. 

The  insolvency  of  the  corporation  Is  no 
ground  for  restraining  the  collection  of  sub- 
scriptions for  stock.  Dill  V.  Wabash  Valley  il. 
Co.  21  111.  91. 

The  right  of  creditors  to  hold  stockholders 
liable  for  unpaid  subscriptions  was  recognised 
in  Union  Sav.  Asso.  ▼.  Seltgman,  92  Mo.  636. 
15  S.  W.  630. 

The  doctrine  that  a  subscriber  to  stock  un- 
dertakes to  pay  for  it,  so  far  as  necessary  to 
satisfy  the  claims  of  creditors  is  fully  recog- 
nised in  Sawyer  ▼.  Hoag,  17  Wail.  610,  21  L.  ed. 
731. 

In  Merchants'  Nat.  Bank  v.  Bailey  Mfg.  Co. 
34  Minn.  323,  25  N.  W.  639,  the  right  of  credit- 
ors to  enforce  payment  of  the  unpaid  suliscrip- 
tlons  was  recognised  under  the  Minnesota  stat- 
utes. 

Subscribers  cannot  release  themselves  from 
payment  of  their  stock  when  payment  is  neces- 
sary for  the  payment  of  corporate  debts.  Gaff 
V.  Flesher.  33  Ohio  St.  107. 

Conversely,  the  subscriber  is  not  l)ound  to  pay 
more  of  his  subscription  than  Is  necessary  to 
satisfy  outstanding  debts,  when  the  corporation 
is  insolvent  and  its  effects  under  the  control  of 
a  receiver.  Lamar  Ins.  Co.  v.  Moore,  84  111.  676. 

A  New  York  case  has  held  that  the  most  that 
can  be  implied  from  a  niere  subscription  is  s 
promise  to. pay  upon  request  of  the  corporation, 
or  upon  such  terms  and  conditions  and  at  such 
times  as  the  corporation  by  its  by-laws  has  pre- 
scribed :  so  that,  In  case  the  corporation  hai 
made  no  request  and  the  by-laws  no  provislona 
there  is  no  liability  which  can  be  enforced  by 
creditors.     Seymour  v.  Sturgess,  26  N.  Y.  184. 

Btatutoru  liaMlity, 

'In  most  of  the  states  the  statutes  expressly 
require  payment  of  stock  subscriptions ;  so  that 
the  discussion  as  to  implied  duty  to  i>ay  as 
found  in  the  cases  has  become  to  some  exto&t 
obsolete.      Construction    of    such    statutes    It 
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Case,  41  L.  J.  Ch.  N.  S.  501  Pullman  v.  Up- 
ton, 96  U.  S.  328,  24  L.  ed.  818;  Cutting  y. 
Iktmerel,  88  N.  Y.  410;  Tucker  v.  Oilman, 
121  N.  T.  194,  24  N.  E.  302. 


J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  sought  to  be  sustained  upon 
two  grounds:  (1)  That  the  defendant  is 
liable  to  pay  for  the  number  of  shares  sub- 
scribed for  by  him,  notwithstanding  their 
subsequent  transfer;  (2)  that  he  is  liable 
upon  all  the  shares  he  held,  including  those 
subsequently  purchased,  upon  the  ground 
that  the  transfer  to  Van  Every  was  not 
made  in  good  faith,  but  for  the  purpose  of 
avoiding  his  liability  as  stockholder  for  the 
unpaid  calls  thereon. 

First,  as  to  the  liability  of  the  defendant 
by  reason  of  his  having  been  a  party  to  the 


agreement  to  organize  the  plaintiff,  and  to 
take  a  given  number  of  shares  of  its  stock 
when  issued,  it  is  to  be  observed  that  there 
is  no  provision  in  that  agreement  by  which 
the  defendant  was  to  do  more  than  take  the 
number  of  shares  mentioned  and  to  pay  30 
per  cent  upon  the  amount  of  assessable 
stock  subscribed  for  by  him.  There  is  no 
claim  that  he  is  in  d^ault  as  to  the  per- 
formance of  either  of  those  provisions.  He 
took  the  agreed  number  of  assessable  shares, 
and  paid  30  per  cent  thereon.  Therefore  it 
cannot  be  said  that  there  was  any  require- 
ment of  the  agreement  he  subscribed  with 
which  he  has  not  fully  complied.  But  the 
appellant  claims  that,  when  the  defendant 
subscribed  for  the  plaintiff's  shares,  it  in- 
cluded an  implied  agreement  to  pay  to  it 
the  par  value  thereof,  which  is  binding  until 
payment    is    actually    made,  and  that  the 


found  in  Walter  A.  Wood  Harvester  Co.  v.  Rob- 
bins,  56  Minn.  48,  57  N.  W.  817.  which  deals 
with  the  Minnesota  statute  providing  for  an  ac- 
tion  upon  failure  to  pay  calls. 

And  Joy  v.  Manlon,  28  Mo.  App.  55,  which 
holds  that  under  the  Missouri  statutes  a  sub- 
scription to  stock  of  a  corporation  is  equivalent 
to  a  promise  to  pay  for  it. 

By  Stat.  8  &  0  Vict.  chap.  16,  |  86,  it  is  pro- 
vided that  where  an  execution  against  a  com- 
pany has  been  returned  unsatisfied,  execution 
may  issue  against  any  of  the  shareholders  to  the 
extent  of  their  shares  not  paid  up. 

Under  the  Iowa  Code  one  who  subscribes 
toward  the  capital  stock  of  a  corporation  as- 
sumes toward  the  creditors  of  the  corporation 
on  obligation  to  pay  for  the  stock  for  which  he 
subscribea  Singer  v.  Given,  61  Iowa,  98,  15  N. 
W.  858. 

The  Alabama  statute  provides  for  enforce- 
ment of  the  subscriber's  liability  by  suit.  Tut- 
wller  V.  Tuskaloosa  Coal,  Iron  ft  Land  Co.  89 
Ala.  391.  7  So.  308. 

The  Alabama  statute  provides  that  each 
shareholder  shall  be  liable  for  corporate  debts 
to  the  amount  of  stock  owned  by  him.  Nation- 
al Commercial  Bank  v.  McDonnell,  92  Ala.  387, 
9  So.  149. 

The  general  railroad  act  of  New  York  pro- 
vides that  each  stockholder  shall  be  individual- 
ly liable  to  creditors  of  the  company  to  an 
amount  equal  to  the  amount  unpaid  on  stock 
held  by  him  for  all  debts  and  liabilities  of  the 
company  until  the  whole  amount  of  the  capital 
stock  so  held  by  him  shall  have  been  paid.  Uan- 
kine  V.  Klllott,  16  N.  T.  377. 

Although  the  duty  to  pay  may  not  be  enforce- 
able, there  may  be  an  action  for  breach  of  con- 
tract, and  it  has  been  held  that  the  measure 
of  damages  for  breach  of  a  contract  to  take 
and  pay  for  stock  is  the  difference  between  the 
agreed  price  and  the  actual  or  market  value  of 
the  shares  at  the  date  of  the  breach  of  contract. 
Band  v.  White  Mountains  R.  Co.  40  N.  H.  79. 

Contract  for  limited  liabUity, 

There  may  be  peculiar  contracts  under  which 
there  is  no  liability  to  pay  for  the  stock  In  full. 

Thus,  it  has  been  held  that  where  the  corpo- 
ration Is  a  private  one  for  the  purchase  of  land 
and  working  mines  thereon,  and  the  various 
corporators  do  not  undertake  to  take  and  pay 
for  stock,  but  merely  purchase  it  at  certain 
proportions  of  its  par  value  upon  the  condition 
that  failure  to  pay  future  calls  will  terminate 
their  Interest,  no  public  Interest  being  involved, 
no  promise  to  pay  the  additional  amounts  will 
47  L.  R.  A. 


be  implied.  Seymour  v.  Sturgess,  26  N.  Y.  184. 
The  court  says  that  no  personal  liability  arises 
from  the  payment  of  stock  sutuicrlptlons  which 
can  be  enforced  either  by  the  corporation  or  in 
behalf  of  creditor^  if  the  circumstances  show 
that  no  promise  to  pay  for  the  stock  was  made, 
or  Intended  to  be  made,  or  understood  to  have 
been  made. 

So,  where  stock  is  Issued  to  relieve  the  corpo- 
ration from  financial  embarrassment,  and  an 
earnest  effort  made  to  sell  the  same  at  par  and 
at  a  discount,  after  which  the  directors  take 
It  at  the  discount  price,  they  will  not  be  held 
liable  In  favor  of  other  stockholders  to  pay  up 
the  stock  to  par.  Peter  v.  Union  Mfg.  Co.  56 
Ohio  St.  181,  46  N.  E.  894. 

The  mere  purchase  of  the  stock  without  sign- 
ing any  agreement  to  take  or  pay  for  It  will 
not  render  the  purchaser  liable  for  unpaid  calla 
Wlntrlngbam  v.  Rosenthal,  25  Hun,  580. 

The  transferee  is  not  liable  to  pay  calfs  by 
the  mere  fact  of  transfer,  but  a  contract  with 
the  corporation  to  do  so  is  necessary  to  effect 
that  result.  Palmer  v.  Ridge  Min.  Co.  84  Pa. 
288.  The  court  says  we  must  look  to  the  act 
of  incorporation,  and  to  the  contract  which  it 
authorises,  for  the  definition  of  a  shareholder, 
and  for  the  liabilities  which  he  assumes,  as 
such.  In  the  present  case  be  undertook  no 
further  than  that  his'  stock  might  be  forfeited 
if  he  neglected  to  pay  calls,  and  no  action  will 
therefore  lie  against  him.  That  case  was  dis- 
tinguished In  Merrlmac  Mln.  Co.  v.  Levy,  54 
Pa.  227,  93  Am.  Dec.  697 ;  but  followed  in 
Franks  Oil  Co.  v.  McCIeary,  63  Pa.  317. 

So,  It  has  been  held  that  under  the  California 
statutes  for  the  organization  of  mining  compa- 
nies there  is  no  liability  to  pay  for  the  stock 
unless  It  Is  expressly  assumed.  Be  South 
Mountain  Consol.  Mln.  Co.  14  Fed.  Rep.  347. 

Different  phases  of  this  question  are  pre- 
sented In  the  discussion  of  the  right  of  the  sub- 
scriber to  withdraw  from  the  corporation.  In  the 
note  to  Bryant's  Pond  Steam-Mill  Co.  v.  Felt 
(Me.)  33  L.  R.  A.  593,  and  of  the  right  to  pay 
for  stock  with  property,  In  note  to  Van  Cleve 
V.  Berkey  (Mo.)  42  L.  R.  A.  593. 

For  discussion  of  right  to  eniorce  liability 
out  of  state,  see  note  to  Cushing  v.  Perot  (Pa.) 
34  L.  R.  A.  737. 

Conclusion. 

The  conclusion  from  this  examination  of  cases 
Is  that  a  personal  liability  to  pay  the  subscrip- 
tion rests  upon  the  subscriber  where  he  has  ex- 
pressly promised  to  pay,  where  the  statutes, 
charter,  or  by-laws  require  payment,  and  gener* 
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traiufer  of  his  shares,  although  made  ac- 
oording  to  the  requirements  of  the  statute, 
and  upon  the  books  and  by  the  act  of  the 
corporation,  in  no  way  relieved  him  from 
that  liability.  In  other  words,  the  claim  is 
that  a  mere  subscriber  for  the  stock  of  a 
business  corporation  assumes  a  liability  tQ 
pay  the  full  par  value  thereof  which  sur- 
vives its  transfer,  and  remains,  although  he 
has  ceased  to  be  a  member  of  the  corpora- 
tion, or  to  have  any  interest  in  it  as  a  stock- 
holder or  otherwise. 

An  examination  of  the  statute  under 
which  the  plaintiff  was  organized  (Laws 
1848,  chap.  40),  and  the  subsequent  stat- 
utes relating  to  this  subject,  discloses  that 
the  stock  of  such  a  corporation  is  declared 
to  be  personal  property,  and  to  be  trans- 
ferable in  such  manner  as  shall  be  pre- 
scribed by  the  by-laws  of  the  corporation. 


It  also  provides  that  no  shares  shall  be 
transferable  until  all  previous  calls  thereon 
shall  have  been  paid  in,  or  shall  have  been 
declared  forfeited  for  nonpayment  thereof. 
Surely,  there  is  nothing  in  that  statute 
which  in  any  way  forbids  the  transfer  of 
such  shares  until  they  are  fully  paid  for, 
or  that  indicates  that  any  liability  on  tb.e 
part  of  the  subscriber  or  purchasing  owner 
shall  continue  after  their  transfer,  unless 
there  have  been  calls  previous  to  the  time 
it  is  made.  On  the  contrary,  the  plain  in- 
ference to  be  drawn  from  its  provisions  is 
that  transfers  may  be  made  before  the  shares 
are  fully  paid  for,  and  it  would  seem  to  jus- 
tify the  holding  that  the  transferee  became 
li8l>le  in  place  of  the  original  owner.  We 
are  of  the  opinion  that,  in  the  absence  of 
special  provisions  to  the  contrary,  either  in 
the  statute  under  which  a  corporation  is  or- 


ally In  all  cases  of  stock  subscriptions  unless 
such  obligation  Is  negatived  by  the  special  cir- 
cumstances of  the  case.  This  latter  rule  is  not 
In  force  In  Massachusetts,  Maine,  New  Hamp- 
■hlre,  and  Delaware  unless  made  so  by  statute, 
as  In  Maine.  See  Ubby  v.  Tobey,  82  Me.  897, 
10  Atl.  904. 

II.  BtatuteM  oonUnuing  MaMUiy. 

It  being  established  that  there  Is  an  enforce- 
able duty  to  pay  stock  subscriptions,  the  ques- 
tion arises,  How  far  may  this  duty  be  avoided 
by  transferring  tha  stock  to  another  person? 
And  first  It  may  be  stated  that  In  some  localities 
the  statutes  expressly  or  Impliedly  continue  the 
liability  to  pay  or  forbid  the  transfer. 

Under  the  Virginia  statutes  both  the  assign- 
or and  assignee  of  unpaid  stock  are  liable  for 
any  Instalments  which  may  thereafter  accrue, 
and  may  be  proceeded  against  in  the  manner 
provided  by  the  statute,  and  the  person  In 
whose  name  the  shares  stand  on  the  books  of 
the  company  shall  be  deemed  Its  owner  as  re- 
gards the  company.  Hawkins  v.  Glenn,  131  U. 
8.  819,  88  L.  ed.  184,  9  Sup.  Ct.  Rep.  739; 
Glenn  v.  Foote,  86  Fed.  Rep.  824 ;  Priest  v. 
Glenn,  4  U.  S.  App.  478,  51  Fed.  Rep.  400,  2 
C.  C.  A.  805,  Affirming  Glenn  v.  Priest,  48  Fed. 
Rep.  19;  Brinkley  v.  Hambleton,  67  Md.  169, 
6  Atl.  904 ;  Morris  v.  Glenn,  87  Ala.  628.  7  So. 
90 ;  Glenn  v.  Scott,  28  Fed.  Rep.  804 ;  McEim 
V.  Glenn,  66  Md.  479,  8  Atl.  180 ;  Hambleton  v. 
Glenn,  72  Md.  331,  20  Atl.  116 ;  Glenn  v.  Hunt, 
120  Mo.  830,  25  S.  W.  181;  Brockenbrough  v. 
James  River  &  K.  Canal  Co.  1  Patton  &  H. 
(Va.)  94;  Glenn  v.  Priest,  46  Fed.  Rep.  19; 
Hamilton  v.  Glenn,  85  Va.  901,  9  S.  E.  129; 
Petersburg  Sav.  ft  Ina  Co.  v.  Lumsden,  75  Va. 
827. 

Under  the  Illinois  statute  each  stockholder 
is  liable  for  the  debts  of  the  corporation  to  the 
extent  of  the  amount  unpaid  on  his  stock,  and 
his  assignment  of  the  stock  does  not  release 
him  from  such  liability.  Sprague  v.  Natioual 
Bank  of  America,  172  111.  149,  42  L.  R.  A.  606, 
50  N.  E.  19. 

The  Illinois  statute  makes  subscribers  liable 
for  corporate  debts  for  the  amount  unpaid  on 
their  stock,  and  no  assignment  of  unpaid  stock 
will  release  the  assignor  from  liability  tbereou. 
Ailing  V.  Wenzel,  133  111.  264.  24  N.  E.  551. 

Under  the  Iowa  Code  a  bona  fide  transfer  of 
stock  will  not  exempt  the  original  subscriber 
from  liability  for  the  unpaid  subscription. 
White  V.  Green,  105  Iowa,  176,  74  N.  W.  928. 

By  the  Nebraska  Constitution  the  original 
subscriber  for  stock  is  liable  for  the  amount  un- 
paid on  the  subscription,  and  the  liability  fol- 
47  L.  R.  .^ 


lows  the  stock  without  releasing  the  subscriber. 
Commercial  Nat.  Bank  v.  Gibson,  87  Neb.  750, 
56  N.  W.  616. 

The  Iowa  statute  provides  that  no  proyislon 
of  the  articles  of  the  Code  relating  to  corpora- 
tions shall  exempt  stockholders  from  an  individ- 
ual liability  to  the  amount  of  unpaid  instal- 
ments on  the  stock  owned  by  them  or  trans- 
ferred by  them  for  the  purpose  of  defrauding 
creditora  National  Park  Bank  v.  Peavey,  64 
Fed.  Rep.  912. 

By  statute  11  ft  12  Vict.  chap.  45,  |  76,  It  Is 
provided  that  in  case  any  of  the  contributories 
shall,  after  the  making  of  the  order  for  the 
winding  up  of  the  concern,  absolutely  assign 
or  dispose  of  his  Interest  in  the  company.  It 
shall  be  lawful  for  the  master  to  Introduce 
Into  the  list  of  the  contributories  the  name  of 
the  person  to  whom  the  assignment  shall  be 
made^  either  by  way  of  substitution  for  the 
name  of  the  contributor  making  such  assign- 
ment or  conjunctively  therewith ;  provided, 
nevertheless,  that  no  such  assignment  or  dls> 
posal  shall  release  or  exonerate  the  party  mak- 
ing the  same  from  any  liability  as  a  contributor 
further  or  otherwise  than  he  would  be  released 
or  exonerated  if  the  affairs  of  the  company 
were  not  being  wound  up. 

The  Pennsylvania  railroad  Incorporation  act 
provides  that  the  transfer  of  shares  shall  be 
subject  to  all  payments  due  or  to  become  due. 
Pittsburgh  ft  C.  R.  Co.  v.  Clarke,  29  Pa.  150; 
6raff  V.  Pittsburgh  ft  S.  R.  Co.  31  Pa.  489. 

III.  Trantfer  proUMted. 

A  provision  In  the  charter  that  no  transfer 
of  stock  shall  exempt  the  person  transferring 
it  from  the  obligation  of  paying  Instalments  aft- 
erwards called  for  until  50  per  cent  on  each 
share  shall  have  been  paid,  exempts  from  liabil- 
ity to  the  company  only  those  who  have  trans- 
ferred their  shares  after  the  payment  of  50  per 
cent  before  the  Instalments  have  matured  and 
payment  has  been  demanded.  VIcksburg,  8.  ft 
T.  R.  Co.  V.  McKeen,  14  La.  Ann.  734. 

In  Re  Bachman,  12  Nat.  Bankr.  Reg.  223, 
Fed.  Cas.  No.  707,  It  was  held  that  a  by-law 
prohibiting  the  transfer  of  stock  while  the 
transferrer  was  indebted  to  the  corporation  ap- 
plied to  an  indebtedness  upon  a  stock  subscrip- 
tion upon  which  no  calls  had  been  made,  and 
that  so  long  as  the  stock  was  unpaid  the  stock- 
holder could  not,  even  with  the  consent  of  the 
officer,  discharge  his  liability  by  attempting  to 
substitute  a  third  person  in  his  place,  so  far  as 
the  rights  of  creditors  were  concerned. 

The  liability  to  pay  for  stock  subscribed  Is  an 
Indebtedness  within  the  meaning  of  the  statute 
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ganized  or  in  its  by-laws,  an  original  sub- 
scriber to  the  stock  of  such  a  corporation 
can  transfer  bis  stock  to  another,  and,  if 
made  in  good  faith,  his  liability  as  a  stock- 
holder ceases,  and  the  transferee  will  be  sub- 
stituted in  his  place,  with  the  same  righls 
and  liabilities  as  the  original  holder.  In- 
deed, one  of  the  chief  attributes  of  corpo- 
rate stock  is  the  right  of  transfer,  whereby 
the  rights  and  liabilities  of  the  stockholder 
are  transfei.cd  to  the  purchaser.  We  find 
no  principle  or  authority  which  limits  the 
power  of  substitution  of  the  purchaser  to 
the  rights  and  liabilities  of  the  owner  to  a 
time  after  the  stock  has  been  fully  paid  for. 
Unless  so  expressed  in  the  instrument,  the 
'subscription  is  not  an  agreement  to  pay  so 
much  money,  but  is  a  contract  by  which  the 
subscriber  a^ees  to  enter  into  the  relation 
of  a  stockholder  in  the  corporation.    These 


considerations  relate  only  to  eases  where 
there  are  no  special  provisions  declaring  the 
original  subscribers  to  be  liable  for  the 
amount  of  their  subscriptions.  Where  there 
is  such  an  agreement,  effect  must  be  given 
to  it,  but  in  its  absence  we  think  no  such 
liability  is  to  be  implied.  Lowell,  Transfers 
of  Stocks,  8  187;  Cowlea  v.  Oromtvell,  25 
Barb.  413;  Cole  v.  Rya/n,  52  Barb.  168;  Bil- 
lings  V.  Robinson,  94  K.  Y.  415;  laham  v. 
Buckingham,  49  N.  Y.  216;  Tucker  v.  Oil- 
man,  121  N.  Y.  189,  24  N.  E.  302;  Webster 
v.  Upton,  91  U.  6.  65,  23  L.  ed.  384;  John- 
son v.  Underhill,  52  N.  Y.  203 ;  Schenectady 
d  8.  PI  Road  Co.  v.  Thatcher,  11  N.  Y.  102; 
Cook,  Stock  &  Stockholders,  §  255. 

The  authorities  to  which  our  attention  has 
been  called  by  the  appellant  are  those  in 
which  there  was  a  provision,  either  by  stat- 
ute or  in  the  contract,  to  the  effect  that  the 


prohibltln;  the  transfer  of  stock  while  the  sab- 
scrtber  Is  Indebted  to  the  corporation,  although 
no  calls  had  been  made  at  the  time  of  the  trans- 
fer. Pittsburgh  *  C.  B.  Co.  v.  Clarke,  2d  Pa 
146. 

Under  the  Pennsylvania  railroad  act  of  1840, 
allowing  transfers  subject  to  all  payments  due, 
or  to  become  due  thereon,  a  subscriber  was  not 
discharged  from  liability  for  unpaid  subscrip- 
tions by  transferring  stock.  Ibid,;  Graff  v. 
Pittsburgh  &  S.  B.  Co.  81  Pa.  489. 

lY.  OeneraXty  transfer  releases  subscriber. 

a.  Under  statutory  provisions. 

Many  of  the  statutory  schemes  for  the  gov- 
ernment of  corporations  in  the  several  Jurisdic- 
tions contemplate  the  change  of  stockholdera 
and  when  this  is  the  case  either  expressly  ot 
impliedly  a  subscriber  may  terminate  his  liabil- 
ity by  transferring  his  shares  in  the  manner 
contemplated  by  the  statutea 
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Raymond  Is  placed  partly  upon  the  New  York 
statute,  but  the  full  effect  of  that  statute  is 
brought  out  more  clearly  In  other  New  York 
cases. 

After  <a  bona  flde  transfer  of  the  stock  the 
transferrer  Is  no  longer  subject  to  calls,  al- 
though he  has  promised  to  tak%  and  pay  for  the 
shares,  where  the  istatute  contemplates  the 
transfer  of  stock  which  shall  release  the  sub- 
8cril>er  and  substitute  the  new  holder  to  his 
liability  to  the  corporation,  since  the  accept- 
ance by  the  corporation  of  the  transferee  as  a 
stockholder  will  amount  to  a  novation.  Bill- 
ings V.  Robinson,  94  N.  Y.  415. 

A  transfer  of  the  stock  will  relieve  the  stock- 
holder from  liability  to  pay  future  calls.  Tuck- 
er V.  Oilman,  121  N.  Y.  189,  24  N.  E.  302. 

Where  one  who  has  agreed  to  take  stock  in 
a  corporation  before  the  same  is  paid  for  with 
the  assent  of  the  corporation  transfers  the  same 
in  good  fallh  to  another,  he  Is  relieved  from  his 
liability  on  the  subscription.  And  the  fact  that 
the  articles  of  association  provide  that  no 
shares  shall  be  transferable  on  which  any  call 
shall  be  unpaid  will  not  prevent  this  result, 
since,  notwithstanding  such  provision,  the  cor- 
poration may  consent  to  the  substitution  of 
stockholders.  Cowles  v.  Cromwell,  25  Barb. 
413. 

To  relieve  the  subscriber  from  liability  his 
stock  must  be  transferred  in  the  manner  which 
the  certificate  Issued  to  him  provides  that  it 
must  be,  to  place  the  title  to  it  in  another. 
Cutting  V.  Damerel,  23  Hun,  330. 

If  the  corporation  has  assented  to  a  substltu 
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tlon  of  the  transferee  Its  receiver  cannot  main- 
tain an  action  against  the  subscriber.  Bill- 
ings V.  Bobinson,  28  Hon,  122. 

The  transferee  becomes  substituted  to  the  lia- 
bilities of  the  subscriber.  Mann  v.  Currie,  2 
Barb.  294. 

So  far  as  the  rights  of  the  corporation  are 
concerned,  the  bona  flde  transfer  of  stock  will 
relieve  the  subscriber  from  his  liability  for  un- 
paid subscriptions.  Bochester  &  K.  F.  Land 
Co.  V.  Baymond,  4  App.  Div.  600,  89  N.  Y.  Supp. 
145. 

Where  the  charter  of  a  corporation  provides 
that  a  subscriber  to  corporate  stock  who  secures 
his  subscription  by  mortgage  may  be  released 
from  his  mortgage  upon  transferring  his  stock 
to  another  who  furnishes  a  mortgage  to  the 
satisfaction  of  the  officers  of  the  company,  such 
transfer  will  release  the  original  subscriber 
from  his  liability  on  his  subscription.  Haynea 
V.  Palmer,  13  La.  Ann.  240. 

Under  the  statute  8  ft  9  Vict  chap.  16,  I  21, 
providing  that  persons  who  have  subscribed 
money  to  a  corporation  shall  pay  the  sum  sub- 
scrll)ed  when  called  for  by  the  company,  and 
that  every  transfer  of  shares  shall  be  by  deed, 
a  person  who  has  duly  subscribed,  and  had  his 
name  entered  on  the  register  of  shareholders, 
cannot  transfer  his  shares  by  assignment  of  the 
scrip  certificates  merely,  so  as  to  escape  liabil- 
ity for  the  amount  unpaid  thereon,  unless  the 
company  recognizes  the  transfer,  and  substi- 
tutes the  name  of  the  transferee  on  the  register 
as  a  shareholder,  so  as  to  bring  him  within  the 
words  of  the  22d  section  of  the  statute,  which 
declares  that  shareholders  are  the  ones  to  pay 
all  calls.  Midland  Great  Western  B.  Co.  v. 
Gordon,  11  Jur.  440,  16  L.  J.  Bxch.  N.  S.  165, 
16  Mees.  ft  W.  804. 

In  that  case  the  court,  In  discussing  the  lia- 
bility of  a  transferee  of  scrip  certificates,  said 
the  company  had  a  right  to  register  the  original 
subscriber.  All  that  the  purchaser  took  by  the 
sale  to  him  of  the  scrip  certificates  for  shares 
was  an  equitable  right  to  have  his  name  en- 
tered on  the  register  as  a  shareholder.  If  he  so 
registers  his  name  when  he  Is  a  shareholder 
the  liability  of  the  original  shareholder  ceases, 
but  until  he  does  so  it  continues. 

In  London  Grand  Junction  B.  Co.  v.  Free- 
man, 2  Mann,  ft  G.  606,  2  Scott,  N.  B.  705,  2 
Bailway  Cas.  468,  which  was  an  action  against 
one  not  an  original  subscriber  for  calls  on 
shares,  the  court  said  it  Is  clear  that  the  pur- 
chasers of  shares  In  a  statutable  form  were  In- 
tended to  pay  calls,  but  it  Is  equally  clear  that 
such  purchasers  do  not  subscribe  In  the  strict 
sense  of  the  word.  The  calls  are  to  be  made  on 
17 
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shares  were  to  be  paid  for  by  the  subscriber, 
notwithstanding  any  transfer  which  should 
be  made,  or  where  there  is  some  other  pro- 
vision showing  a  dear  intent  that  the  orig- 
inal subscriber  should  be  regarded  as  abso- 
lutely liable  to  pay  the  full  amount  of  the 
stock  for  which  he  subscribed.  Those  cases 
have  no  ap|)1ication  to  the  question  here. 

At  the  time  the  plaintiff  was  organized 
the  greater  portion  of  chapter  40,  Laws 
1848,  had  been  repealed  by  chapter  564, 
Laws  1800,  and  the  provisions  of  that  chap- 
ter, which  was  known  as  the  "Stock  Corpo- 
ration Law,"  were  substituted  in  place  of 
the  portion  of  the  law  of  1848  which  was  re- 
pealed. The  statute  of  1890  contained  this 
Srovision:  "If  a  stockholder  shall  be  in- 
ebted  to  the  corporation,  the  directors  may 
refuse  to  consent  to  a  transfer  of  his  stock 
until  such  indebtedness  is  paid,  provided  a 


copy  of  this  section  is  written  or  printed 
upon  the  certificate  of  stock"  (§  26), — which 
is  continued  by  chapter  688,  Laws  1892. 
Therefore,  if  the  directors  of  the  plaintiff 
had  desired  to  make  the  stock  nontransfer- 
able, without  their  consent,  so  long  as  the 
stockholder  should  be  indebted  to  the  cor» 
poration,  they  might  have  done  so  by  caus- 
ing to  be  written  or  printed  upon  the  cer- 
tificate a  copy  of  the  section  wluch  contains 
that  provision.  But,  as  nothing  of  the  kind 
was  done,  no  such  right  existed.  This  court 
so  held  in  Reynolds  v.  New  York  Building 
Loan  Bkg.  Co.  158  N.  Y.  694,  53  N.  E.  1131, 
in  which  no  opinion  was  written. 

Moreover,  as  we  have  already  seen,  the 
same  result  might  have  been  effected  by  a 
provision  in  the  by-laws  of  the  corporation, 
or  by  a  provision  in  the  original  agreement 
signed  by  the  subscribers.     But  as  none  of 


proprietors.  And  that  the  liability  of  one 
whose  name  appears  on  the  books  of  the  corpo- 
ration aa  a  proprietor  is  not  defeated  by  show- 
ing that  a  third  person  was  the  original  sub- 
scriber in  respect  of  the  shares  in  question. 

Under  statutes  providing  that  a  transfer  of 
stock  shall  not  In  any  way  exempt  the  person 
making  it  from  any  liabilities  of  the  corporation 
created  prior  thereto,  and  that  the  private 
property  of  each  stockholder  in  any  corpora- 
tion is  liable  for  corporate  debts  in  the  follow- 
ing cases:  First,  For  all  unpaid  instalments 
on  stock  owned  by  him  or  transferred  for  the 
purpose  of  defrauding  creditors,  a  t>ona  flde 
transfer  entered  on  the  books  of  the  corporation 
will  relieve  the  subscriber  from  his  liability  for 
unpaid  subscriptions.  Re  People's  Live  Stock 
Ins.  Co.  56  Minn.  180,  57  N.  W.  468 ;  Merrimae 
Min.  Co.  V.  Bagley,  14  Mich.  501. 

Under  a  constitutional  provision  making 
stockholders  liable  to  creditors  to  the  amount 
of  their  stock  subscribed  and  unpaid,  and  a  stat- 
ute permitting  transfers  and  making  voluntary 
transferrers  liable  to  existing  creditors  for  the 
amount  unpaid  unless  it  is  paid  by  the  pur- 
chaser, a  subscriber  will  not  be  liable  after  an 
assignment  of  the  stock  except  on  failure  of 
the  assignee  to  make  payment.  Ladd  v.  Cart- 
wright,  7  Or.  820. 

Where  by  the  statute  subscribers  are  given 
power  to  assign  their  shares,  and  the  company  is 
given  authority  to  make  calls  aa  It  may  think 
fit,  an  original  subscriber  la  not  liable  for  a 
call  made  after  he  has  assigned  bis  share.  Hud- 
dersfleld  Canal  Co.  v.  Buckley,  7  T.  R.  86. 

b.  Corporation  »oheme  contemplates  release. 

The  cases  are  not  numerous  in  which  the 
court  has  considered  the  effect  of  the  transfer 
as  between  the  corporation  and  subscriber  on 
principle. 

In  Merrimae  Mln.  Co.  v.  Bagley,  14  Mich. 
601,  the  court,  considering  the  question  from 
the  standpoint  of  the  transferee,  said  the  very 
essence  of  a  corporation  consists  in  its  corpor- 
ate succession,  which  in  stock  companies  is 
kept  up  by  the  substitution  of  one  owner  for 
another  in  the  proprietorship  of  shares ;  and 
that  there  Is  no  principle  of  law  which  can  es- 
tablish any  difference  among  stockholders  In  the 
duties  which  are  implied  from  that  relation, 
whether  they  are  original  subscribers  or  trans- 
ferees, BO  far  as  they  have  not  expressly  agreed 
to  pay  for  the  stock,  but  each  is  liable  for  un- 
paid subscriptions  so  long  as  he  holds  his  stock 
and  no  longer.  Merrimae  Min.  Co.  v.  Bagley,  14 
Mich.  501. 

Accordingly,  It  is  generally  held  that  a  bona 
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flde  transfer  completed  so  as  to  substitute  the 
transferee  as  a  stockholder  will  release  the  sul>- 
scrlber.  There  is  a  slight  difference  of  opinion 
among  the  courts  as  to  what  is  necessary  to  ef- 
fect a  substitution  in  case  of  an  express  prom- 
ise to  pay,  but  the  principle  appears  to  be  the 
same  in  all  cases. 

Where  there  has  been  an  express  promise  to 
pay  the  law  of  contracts  requires  a  novation 
to  effect  a  substitution  of  liability,  and  in  ac- 
cordance therewith  It  has  been  said  that  a  dis- 
tinction is  drawn  between  one  who  holds  his 
stock  by  transfer  and  an  original  subscriber. 
The  former  may,  in  the  absence  of  any  frauuu- 
lent  purpose,  discharge  himself  from  liability 
for  unpaid  instalments  by  due  transfer  of  his 
shares,  while  the  latter  cannot  obtain  immunity 
in  that  way.  Hood  v.  McNaughton.  54  N.  J.  L. 
425,  24  Atl.  407. 

And  in  Messersmith  v.  Sharon  Sav.  Bank, 
06  Pa.  440,  the  court.  In  deciding  against  the 
claim  of  a  subscriber  who  had  transferred  his 
stock  to  freedom  from  liability,  said,  exactly 
why  he  should  be  discharged  from  his  contract 
by  the  mere  fact  of  his  assignment  of  It  to  a 
third  party  has  not  been  made  clear  to  ua  Had 
the  latter  agreed  with  the  corporation  to  as- 
sume the  obligation,  and  had  the  coisporatlon 
thereupon  executed  a  release  to  the  subscriber, 
the  matter  woul<>  have  l>een  easy  of  comprehen- 
sion, but  that  the  transfer  of  the  stock  without 
more  should  have  the  effect  contended  for  can- 
not be  admitted.  It  is  said  that  the  officers  of 
the  corporation  assented  to  the  tr»«*«'er.  and 
that  it  was  made  on  the  books  of  the  corpora- 
tion. Concede  this  to  be  so,  that  does  not  help 
the  matter,  for  the  transferee  did  not  thereby 
assume  the  unpaid  instalments  of  the  stock  sub- 
scription, neither  was  the  subscriber  thereby 
released. 

A  similar  doctrine  is  announced  in  Louisiana 
Ins.  Co.  V.  Gordon,  8  La.  174. 

In  Auitman's  Appeal,  98  Pa.  505,  It  is  said 
that  we  might  hold  it  as  the  law  of  Pennsyl- 
vania that,  although  a  transferee  may  relieve 
himself  from  liability  on  stock  subscriptions  by 
retransferrlng  the  stock,  an  original  subscriber 
cannot  do  so. 

The  majority  of  the  courts,  however,  seem  to 
make  no  distinction  between  subscriptions  In 
which  there  is  an  express  promise  to  pay  and 
those  in  which  there  is  not,  so  far  as  the  re- 
lease from  liability  is  concerned,  holding  that 
when  the  transfer  has  been  perfected,  liability 
of  the  transferrer  ceases,  and  that  recognition 
by  the  corporation  of  the  transferee  is  sufficient 
to  perfect  the  transfer. 

The  principle  of  the  Virginia  statute,  makina 
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those  things  were  done,  and  as  no  such 
agreement  is  implied,  the  defendant  was  not 
liiibletopay  in  full  for  the  stock  subscribed 
for  by  him  after  he  ceased  to  be  a  stockhold- 
er by  a  bona  fide  transfer  of  his  shares,  and 
this  action  must  fail  so  far  as  it  rests  upon 
that  contention. 

This  brings  us  to  the  second  question, 
whether  the  transfer  by  the  defendant  to 
Van  Every  was  made  in  good  faith,  or 
whether  there  was  evidence  which  presented 
a  question  of  fact  for  the  jury  as  to  whether 
the  transfer  was  absolute  or  otherwise. 
When  the  plaintiff  rested,  the  defendant 
moved  that  the  court  direct  a  verdict  in  his 
favor  upon  the  ground  that  the  undisputed 
evidence  was  that  the  plaintiff  accepted  Van 
Every  as  a  stockholder  in' the  place  of  the 
defendant,  and  had  pursued  its  remedy 
against  him  to  judgment  and  satisfaction 


thereof.  This  motion  was  granted,  and  an 
exception  taken.  As  the  plaintiff  made  no 
motion  and  took  no  action  from  which  a 
waiver  of  its  right  to  go  to  the  jury  could 
be  implied,  its  exception  to  the  ruling  of 
the  trial  judge  directing  a  verdict  was  suffi- 
cient to  present  the  question  whether  there 
were  facts  for  the  jury,  and  it  was  not  nec- 
essary to  go  further,  and  request  that  any 
fact  be  so  submitted.  Kast  Hampton  v. 
Kirk,  68  N.  Y.  469;  First  Nat.  Bank  v. 
Dana,  79  N.  Y.  108;  Stone  v.  Flower,  47 
N.  Y.  566;  Freoking  v.  RoUand,  53  N.  Y. 
422,  424. 

In  determining  the  question  of  the  good 
faith  of  the  transfer  from  the  defendant  to 
Van  Every,  the  circumstances  disclosed  by 
the  evidence  should  be  considered.  They 
were  peculiar  in  many  respects.  It  must  be 
conceded  that  the  corporation  was  at  the 


the  subscriber  and  his  assignee  both  liable  for 
future  calls.  Is  stated  in  Brinkley  v.  Hamble- 
ton,  67  Md.  169.  8  Atl.  904,  to  be  a  radical  de- 
parture from  the  ordinary  common-law  prin- 
ciple that  governs  and  regulates  the  rights  of 
assignor  and  assignee  of  stock  and  their  rela- 
tion and  obligation  to  the  company.  The  law 
implies  a  promise  or  duty  by  every  holder  of 
stock  in  a  Joint-stock  company  to  pay  the  full 
par  value  of  the  stock  as  it  may  be  called  for ; 
and  it  follows,  as  a  matter  of  course,  that  an 
assignee  of  the  stock  by  coming  into  privity 
with  the  company  is  equally  liable  as  the  form- 
er holder  was  before  the  transfer.  The  liabil- 
ity to  pay  the  calls  made  upon  the  stock  after 
the  transfer  is  shifted  from  the  outgoing  to  the 
iocomlng  shareholder:  the  transfer  of  stock 
working  a  complete  novation  of  the  contract 
of  membership,  the  transferee  being  substituted 
to  the  place  of  the  transferrer  with  alltherighti 
and  liabilities  incident  to  the  holder  of  the 
shares. 

If  the  subscriber  transfers  his  interest  to  an- 
other from  whom  the  corporation  accepts  a 
bond  and  mortgage  to  secure  payment  of  the 
■ubscription,  there  Is  a  novation  which  will  re- 
lease the  original  subscriber  from  liability. 
Talmer  v.  Lawrence,  8  Sandf.  161. 

Subject  to  the  exceptions  that  the  corpora- 
tion is  limited  to  the  remedy  provided  by  the 
charter,  and  that  if  the  charter  makes  the  sub- 
scriber liable,  even  after  transfer,  the  transfer 
t\'!ll  not  remove  the  liability,  the  obligation  to 
make  good  the  unpaid  portions  of  capital  stock 
when  the  necessity  of  creditors  requires  it  is  a 
charge  upon  the  stock  which  passes  with  it  to  the 
transfereea  Beirs  Appeal,  115  Pa.  88,  8  Atl. 
177.  This  was  a  dictum  because  the  transfer 
had  not  been  perfected  and  was  not  intended  to 
conflict  with  the  rule  In  Messersmith  v.  Sharon 
$>av.  Bank,  96  Pa.  440,  «tipra. 

In  Pullman  v.  Upton,  96  U.  S.  828,  24  L.  ed. 
816.  which  was  a  suit  against  an  assignee  of 
stock,  one  of  the  reasons  given  for  holding  the 
assignee  liable  is  that  by  the  transfer  on  the 
books  of  the  corporation  the  former  owner  is 
discharged. 

And  a  similar  reason  was  given  in  Germania 
Nat.  Bank  v.  Case,  99  U.  S.  628,  25  L.  ed.  448. 

A  stockholder  who  transfers  his  stock  in  good 
faith  with  no  intention  to  defraud  while  the 
corporation  Is  solvent,  and  has  the  transfer  en- 
tered on  the  books  of  the  company,  is  not  ordi- 
narily liable,  either  to  the  corporation  or  its 
creditors,  for  unpaid  subscriptions.  Cole  v. 
Adams,  19  Tex.  Civ.  App.  507,  49  S.  W.  1052. 

The  transfer  of  the  stock  accepted  by  the 
corporation  before  an  assessment,  will  relieve 
47L.  R.  A. 


the  subscriber  from  liability.  Stewart  v.  Walla 
Walla  Printing  ft  Pub.  Co.  1  Wash.  621,  20 
Pac.  605.  The  court  says  the  question  of  good 
faith  is  the  test  which  practically  determines 
the  nonliability.  If  the  transfer  Is  made  In 
fraud,  or  after  a  call  has  been  made,  and  to 
escape  It,  liability  will  exist. 

After  a  subscriber  has  parted  with  his  stocic, 
either  by  sale  or  gift.  In  good  faith,  and  the 
stock  has  been  transferred  on  the  books  of  the 
corporation,  the  subscriber  does  not  remain  lia- 
ble for  the  payment  of  future  corporate  debts, 
although  at  the  time  of  the  sale  the  corporation 
and  transferee  were  both  Insolvent,  and  the 
object  of  the  transfer  was  to  escape  future  lia- 
bility. Peter  v.  Union  Mtg.  Co.  66  Ohio  St. 
181,  46  N.  B.  894. 

In  West  Nashville  Planing  Mill  Co.  v.  Nash- 
ville Sav.  Bank,  86  Tenn.  252,  6  S.  W.  840, 
which  was  an  action  against  the  transferee 
which  had  surrendered  the  original  and  re- 
ceived a  new  Block  certlflcate,  the  court  says 
that  the  transfer  operates  as  a  novation,  the 
transferrer  ceases  to  be  shareholder,  and  the 
transferee  becomes  one.  The  first  Is  ordinarily 
relieved  from  all  further  liability  to  contribute 
capital,  and  loses  all  right  to  participate  In 
the  further  profit  or  management. 

By  the  assignment  and  transfer  on  the  books 
of  the  corporation  the  assignees  are  substituted 
In  the  place  of  the  original  subscribers,  and  hold 
the  shares  on  the  same  conditions,  and  are  sub- 
ject to  the  same  rules  and  orders.  Bend  v.  Sus- 
quehanna Bridge  ft  Bank  Co.  6  Harr.  ft  J.  128, 
14  Am.  Dec.  261. 

A  transfer  of  stock  by  the  subscriber  to  a 
third  person,  who  assents  thereto,  and  who  is 
recognized  as  a  stockholder  by  the  corporation 
in  making  assessments  upon  him,  will  substi- 
tute the  liability  of  such  third  person  for  that 
of  the  subscriber  for  the  payment  of  the  unpaid 
portion  of  the  subscription.  Hall  v.  United 
States  Ins.  Co.  5  Oili,  484. 

In  Upton  V.  Burnham,  3  Blss.  431,  Fed.  Caa 
No.  16,798,  the  court  says  the  company  having 
accepted  and  substituted  another  party  as 
stockholder,  the  liability  of  the  original  sub- 
scriber ought  to  terminate  with  his  rights  as 
stockholder. 

The  statutes  of  Illinois  under  which  the  Up- 
ton cases  arose,  provide  that  stockholders  are 
liable  for  the  payment  of  the  amounts  unpaid 
on  their  stock  so  far  as  such  payment  may  be 
necessary  to  satisfy  the  claims  of  creditors. 

When  the  original  subscriber  has  in  good 
faith  transferred  his  stock,  and  the  transfer  has 
been  accepted  by  the  company,  the  subscriber 
is  not  liable  for  assessments  subsequently  mad& 
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time  greatly  embarrassed,  if  not  insolvent. 
The  proof  shows  that  the  mortgage  and 
floating  debts  of  the  corporation  amounted 
to  $68,000,  and  that  it  had  been  sued  upon 
a  note  for  $5,000.  The  defendant  was  one 
of  the  trustees,  and  was  generally  in  at- 
tendance at  the  meeting  of  the  directors. 
As  such,  he  opposed  assessments  upon  the 
stock  until  he  disposed  of  all  that  stood  in 
his  name  which  was  assessable.  When  he 
first  transferred  a  portion  of  his  stock,  it 
included  all  that  was  assessable,  and  at  the 
same  time  he  procured  to  be  conveyed  to 
the  same  purchaser  two  shares  that  former- 
ly belonged  to  his  son.  The  consideration 
for  the  transfer  of  $3,200  par  value  of  the 
stock,  upon  which  there  had  already  been 
paid  $1,200  upon  calls  made  by  the  corpo- 
ration, was  the  sum  of  $3.  The  purchaser 
was  a  waiter  in  a  restaurant  where  the  de- 


fendant had  taken  a  portion  of  his  meals. 
He  did  not  even  know  how  many  shares  he 
purchased,  nor  from  whom  they  originally 
came.  He  had  not  seen  the  certificates 
when  he  made  the  purchase,  nor  did  he  ap- 
ply to  have  the  stock  transferred  to  him 
upon  the  books  of  the  company.  That  was 
done  by  the  defendant.  He  was  never  seen 
by  the  officers  of  the  plaintiff,  or  known  to 
them.  When  all  these  facts  are  considered, 
with  the  added  one  that  the  defendant  pro- 
cured some  person  unknown  to  Van  Every 
to  purchase  his  stock,  and  that  the  transfer 
of  it  by  him  was  not  completed  by  a  trans- 
fer upon  the  books  of  the  company,  it  can 
hardly  be  said,  as  matter  of  law,  that  the 
defendant  parted  with  his  stock  in  good 
faith,  so  as  to  be  relieved  from  his  respon- 
sibility as  a  stockholder  of  the  plaintiff  as 
to  its  creditors  and  the  other  stockholders. 


Stewart  v.  Walla  Walla  Printing  ft  Pub.  Co. 
1  Wash.  521,  20  Pac.  605. 

In  Jackson  v.  Sllgo  Man.  ft  M.  Co.  1  Lea, 
210,  it  is  said  that  it  seems  to  be  settled  that  a 
party  owning  shares  of  stock  unpaid  may  trans- 
fer them  and  thus  cease  to  be  liable,  no  law  for- 
bidding, nor  any  prohibition  In  the  charter.  In 
that  case  no  stock  books  were  kept,  and  the 
suit  was  by  creditors  who  had  given  no  credit 
because  of  the  stock  subscrlptlona 

An  original  subscriber  cannot,  after  a  bona 
flde  transfer  of  the  stock,  when  all  calls  which 
have  been  made  are  paid  up,  and  the  Issuance  of 
certificates  to  the  transferee,  be  compelled  to 
contribute  the  unpaid  stock  for  the  satisfaction 
of  creditors.  Qilmore  v.  Bank  of  Cincinnati, 
8  Ohio,  62. 

In  Upton  y.  Hansbrough,  S  Bias.  417,  Fed. 
Cas.  No.  16,801.  the  court.  In  considering  the 
liability  of  an  assignee,  said  that  when  the  as- 
signee assumes  the  relation  of  stockholder  to 
the  corporation  he  succeeds  to  all  the  liabilities 
of  the  original  subscriber. 

A  bona  tide  transferee  on  the  books  of  a  cor- 
poration is  substituted  in  the  place  of  the  orig- 
inal subscriber.  Hartford  ft  N.  H.  R.  Co.  v. 
Boorman,  12  Conn.  530. 

In  Van  Demark  v.  Barons,  52  Kan.  779,  35 
Pac.  798,  which  was  a  suit  to  enforce  statu- 
tory liability  against  the  holder  of  paid-up 
stock,  the  court  says  the  general  rule  Is  that 
shares  of  stock  In  a  corporation  are  personal 
property,  and  may  be  transferred  like  any 
other  property,  unless  the  transfer  is  restrained 
by  the  charter  or  articles  of  association,  and 
that  a  bona  flde  transfer  terminates  the  liabil- 
ity of  the  transferrer  to  the  corporation  and 
to  creditors. 

It  seems  that  a  subscriber  is  not  liable  to 
creditors  under  the  Maine  statute  for  the 
amount  due  on  shares  which  he  transferred 
prior  to  the  time  that  the  debt  of  the  creditor 
seeking  to  enforce  the  liability  was  contracted. 
Libby  v.  Tobey,  82  Me.  397,  19  Atl.  904. 

The  law  Implies  a  promise  or  duty  by  every 
holder  of  stock  In  a  Joint-stock  company  to  pay 
the  full  par  value  of  the  stock  as  it  may  be 
called  for,  and  It  follows,  as  a  matter  of  course, 
that  an  assignee  of  the  stock  by  coming  Into 
privity  with  the  company  by  having  the  stock 
transferred  to  him  on  Its  books  Is  equally  liable 
as  the  former  holder  was  before  the  transfer. 
The  assignee  takes  the  shares  with  all  their 
rights  and  liabilities.  The  liability  to  pay  the 
calls  made  upon  the  stock  after  the  transfer  Is 
shifted  from  the  outgoing  to  the  Incoming  share- 
holder; the  transfer  of  stock  working  a  com- 
plete novation  of  the  contract  of  membership, 
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the  transferee  being  substituted  to  the  place 
of  the  transferrer.  Brlnkley  v.  Hambleton,  67 
Md.  169,  6  Atl.  904. 

The  transfer  of  shares  bona  flde  and  for  a 
valuable  consideration  will  release  the  sub- 
scriber from  his  liability  on  his  contract  to 
pay  for  the  shares,  where  the  statute  provides 
only  for  a  sale  of  the  shares  for  delinquencies, 
and  such  nonliability  continues  after  he  has 
purchased  the  shares.  Franklin  Glass  Co.  v.  Al- 
exander, 2  N.  H.  880,  9  Am.  Dec.  92.  This  con- 
struction Is  placed  largely  on  the  wording  of 
the  promise,  the  court  saying  that  he  promised 
to  pay  merely  on  his  shares,  and  not  on  the 
shares,  and  that  when  the  promise  was  made  the 
promisor  was  an  original  proprietor  and  made 
the  promise  concerning  the  shares  owned  In  that 
capacity.  And  that  the  person  to  whom  he  sold 
was  not  subject  to  pay  the  assessments,  and  con- 
seqeuntly  when  he  repurchased  he,  as  vendee 
of  the  one  not  liable,  bought  with  no  other  lia- 
bilities than  those  which  attached  to  the  shares 
Ln  the  hands  of  his  immediate  vendor.  There 
was  a  period  when  the  original  subscriber  was 
neither  owner  of  these  shares  nor  a  legal  mem- 
ber of  the  corporation.  Ills  liability  on  the 
contract  then  ceased,  was  dissolved.  The  gen- 
uine object  of  the  promise  had  been  accom- 
plished when  capital  had  been  raised  to  com- 
mence business  and  a  value  given  to  the  shares. 
The  subscribers  cannot  be  presumed  to  have 
burdened  themselves  with  a  premeditated  and 
unnecessary  responsibility  for  the  epoo<«ffnients 
after  they  should  cease  to  have  any  interest  or 
Influence  In  the  corporation,  and,  when  once 
bona  fide  exempt  from  liability  they  could  not 
intend  that  those  liabilities  should  revest.  If 
they  repurchased  of  others  not  liable,  and  came 
Into  a  company  which  might  then  be  mostly 
constituted  of  subsequent  stockholders  who  were 
not  liable  to  any  such  burden. 

c.  Transfer  must  he  perfected. 

To  effect  the  release  of  the  subscriber  the 
transfer  must  be  perfected  so  that  the  transferee 
has  assumed  the  liability  of  the  transferrer. 

If  an  attempted  ti  insfer  is  not  consummated 
so  that  the  obligation  of  the  transferee  is  sub- 
stituted for  that  of  the  original  subscriber  the 
latter  will  remain  liable  on  his  subscription. 
Ryder  v.  Alton  ft  S.  R.  Co.  13  111.  516. 

The  obligation  of  a  stockholder  of  a  corpora- 
tion can  only  be  discharged  by  a  novation  accom- 
plished through  the  substitution  of  another  in 
his  place  occupying  the  same  relation.  Russell 
V.  Easterbrook,  71  Conn.  50,  40  Atl.  905. 

Therefore  a  transfer  must  be  accepted  by  the 
transferee    to    relieve  the  original   subscriber 
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If  this  was  all  of  the  ease,  we  should  have 
little  difficulty  in  holding  that  the  question 
whether  the  transfer  was  absolute,  or  a 
mere  sham,  was  a  question  of  fact,  which 
should  have  been  submitted  to  the  jury. 

We  however  find  that  the  sale  of  the  stock 
by  the  defendant  to  Van  Every  was  not  only 
ratified  by  the  plaintiff  by  canceling  its  cer- 
tificate issued  to  the  defendant  and  issuing 
a  new  certificate  to  the  purchaser,  but  that 
after  the  lapse  of  a  year  and  eight  months 
it  commenced  an  action  against  Van  Every 
as  a  stockholder  to  recover  the  amount  of 
a  call  it  had  made  upon  the  shares  of  stock 
then  standing  in  his  name,  and  subsequently 
obtained  a  judgment  against  him  therefor, 
which  it  satin  fied.  Moreover,  this  action 
was  not  commenced  until  nearly  a  year  after 
the  judgment  against  Van  Every  was  ob- 


tained, and  nearly  two  years  and  eight 
months  after  the  transfer  of  the  defendant's 
stock  to  him.  The  learned  appellate  divi- 
sion held  that,  under  these  circumstances, 
it  was  too  late  for  the  plaintiff  to  attempt 
to  retreat  from  the  position  it  occupied,  re- 
scind its  action,  and  hold  the  defendant  li- 
able as  a  stockholder.  As  this  is  not  an  ac* 
tion  by  the  creditors  of  the  corporation,  but 
is  between  the  corporation  and  a  former 
stockholder,  the  transfer  of  whose  stock 
they  have  thus  confirmea,  we  are  disposed 
to  sustain  the  decision  of  the  court  in  that 
respect,  and  upon  that  ground  affirm  its 
judgment. 

The  judgment   $hould   he   affirmed,  with 
costs. 

All  concur. 


from  his  llabllltj.     Wilbur  v.  Stockholders,  18 
Nat.  Bankr.  Reg.  178,  Fed.  Cas.  No.  17,636. 

So,  a  transfer  of  unpaid  stock  to  one  who 
has  no  knowledge  thereof  and  does  not  consent 
thereto,  for  the  sole  purpose  of  escaping  11a- 
Mlitj  on  account  of  unpaid  Instalments,  will 
not  release  the  subscriber  from  his  liability. 
Rider  v.  Morrison,  54  Md.  429. 

And  an  assignment  for  creditors  will  not 
carry  stock  In  a  corporation  so  as  to  relieve  the 
assignor  from  liability  on  the  sabserlptlon  and 
place  it  on  the  assignee,  where  there  Is  nothing 
to  show  that  the  assignee  accepted  the  liability, 
and  the  liability  for  unpaid  stock  was  not 
scheduled  as  a  liability  of  the  assignor,  and  no 
claim  was  proved  in  respect  to  It  against  his 
estate.     Denlson  v.  Smith,  43  U.  C  Q.  B.  508. 

In  most  cases  there  are  provisions  of  the  stat- 
Qtes  or  by-laws  which  give  the  corporation  It- 
self some  control  over  the  transfer  of  shares, 
and  In  case  such  provisions  exist  they  must, 
so  far  as  valid,  be  complied  with.  See  n^te  to 
New  England  Trust  Co.  v.  Abbott  (Mass.)  27 
L.  R.  A.  271. 

If  a  shareholder  whose  shares  by  statute  can 
be  transferred  onl>  by  deed,  and  by  an  altera- 
tion in  the  register,  attempts  to  transfer  them 
by  the  assignment  of  the  scrip,  he  will  not  re- 
lieve himself  from  liability  for  future  calla 
although  the  company  accepted  from  the  trans- 
feree payment  of  calls  made  after  the  transfer. 
McGuen  v.  West  London  Wharves  &  Warehouses 
Co.  L.  R.  6  Ch.  665,  40  L.  J.  Ch.  N.  S.  471,  25 
L.  T.  N.  S.  143,  19  Week.  Rep.  837. 

In  any  event  recognition  by  the  transferee 
by  the  corporation  Is  generally  necessary  to 
consummate  the  substitution. 

llie  subscription  to  the  stock  and  the  accept- 
ance of  a  certificate  for  the  shares  constitute  a 
contract  betwen  the  subscriber  and  the  com- 
pany by  which  the  subscriber  engages  to  pay 
the  remaining  Instalments  on  demand  by  the 
corporation.  From  this  agreement  the  sub- 
scriber cannot  recede,  even  by  transferring  his 
stock,  without  the  consent  of  the  company, — 
especially  where  the  by-laws  provide  that  trans- 
fers must  be  entered  on  the  books  of  the  cor- 
poration, and  that  possession  of  a  certificate  of 
stock  shall  not  be  regarded  as  vesting  ownership 
In  any  person  other  than  the  one  In  whose  name 
It  Is  Issued,  as  between  the  company  and  the 
owner,  until  the  transfer  has  been  duly  made  on 
such  books.  Hood  v.  McNaughton,  54  N.  J.  L. 
452,  24  Atl.  497. 

To  effect  the  release  of  the  subscriber  by 
transfer,  the  transfer  must  be  completed  by  an 
entry  upon  the  books  of  the  corporation.  Bell's 
Appeal.  116  Pa.  88,  8  Atl.  177. 

The  transfer  on  the  books  of  the  corporation  ' 
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must  have  been  effected  to  relieve  the  subscriber 
from  liability.     Mann  v.  Currie,  2  Barb.  294. 

But  in  Exigland  It  has  been  held  that  holders 
of  shares  may  be  liable  for  calls,  although  they 
did  not  sign  the  subscription  contract  and  no 
memorial  of  transfer  to  them  from  the  original 
subscribers  has  been  presented  to  the  corpora- 
tion. London  Grand  Junction  R.  Co.  v.  Gra- 
ham, 1  Q.  B.  271,  2  Railway  Cas.  870. 

As  against  the  corporation,  the  entry  of  the 
name  of  the  transferee  In  the  company's  books 
Is  sufficient  to  relieve  the  subscriber  from  fur- 
ther liability.  In  the  absence  of  anything  to 
show  that  It  was  Imposed  upon  by  a  fictitious 
and  fraudulent  transfer  contrived  to  evade 
payment  of  a  call.  Provincial  Ina  Co.  v.  Shaw, 
19  n.  C.  Q.  B.  588. 

A  transferee  of  stock  cannot  devest  himself 
of  his  liability  as  a  stockholder,  either  to  the 
corporation  or  to  Its  creditors,  until  the  trans- 
fer has  been  duly  perfected  on  the  corporation 
hooka     Vale  Mills  v.  Spalding,  62  N.  H.  606. 

A  mere  Informal  ea  porta  transfer  In  writing 
of  shares  of  a  corporation  by  the  original  sub- 
scriber never  entered  or  appearing  on  the  books 
of  the  company,  and  a  private  agreement  of  the 
transferee,  that  the  subscrlher  ^all  not  be  lia- 
ble for  anything  due  on  the  shares.  Is  not  such 
an  assignment  as  will  relieve  the  original  sub- 
scriber from  liability  to  pay  the  amount  unpaid 
on  the  shares  so  transferred.  Bell's  Appeal, 
115  Pa.  88,  8  Atl.  177. 

Although  a  stockholder  sells  stock  which  he 
has  subscribed  for  he  will  be  compelled  to  pay 
up  the  calls  If  the  corporation  does  nothing  to 
release  him  from  his  obligation,  and  merely  per- 
mitting a  transfer  on  the  books  of  the  corpora- 
tion Is  not  sufficient.  Louisiana  Ina  Co.  v. 
Gordon,  8  La.  174. 

The  transfer  of  shares  and  entry  thereof  upon 
the  books  of  the  corporation  substitute  the  new 
shareholder  to  the  subscription  liability  of  the 
subscriber.  Visalia  ft  T.  R.  Co.  v.  Hyde,  110 
Cal.  682,  43  Pac.  10. 

A  transfer  of  stock  by  a  subscriber  for  the 
purpose  of  escaping  liability  upon  It  without  the 
consent  of  the  company  Is  not  a  valid  defense 
to  an  action  against  him  by  the  company  for  the 
purchase  money  of  fhe  shares  subscribed.  Ever- 
hart  V.  West  Chester  ft  P.  R.  Co.  28  Pa.  889. 
Court  divided. 

Where  the  corporation  has  recognised  a  trans- 
fer of  stock  bj  paying  dividends  to  the  trans- 
feree, the  transferrer  cannot  subsequently  be 
held  liable  for  unpaid  subscriptions  merely  be- 
cause the  transfer  was  not  made  upon  the  books 
of  the  corporation.  Cutting  v.  Damerel,  S8  N. 
Y.  410. 

However,  If  a  transfer  of  the  stock  as  re- 
quired bv  statute  Is  not  effected  because  sf  the 
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ftialt  of  tht  corporatloD  It  will  not  be  permitted 
to  take  advantage  thereof  for  the  pnrpoae  of 
enforcing  calls  Bubsequentlj  made  agalnet  the 
one  attempting  to  make  the  transfer.  Isham 
▼.  Buckingham,  40  N.  T.  216. 

Under  a  statute  making  a  stockholder  liable 
for  unpaid  stock  In  favor  of  debts  created  dur- 
ing his  ownership  thereof,  the  liabllltj  to  con- 
tinue for  one  year  after  a  transfer,-  the  time  does 
not  begin  to  run  until  the  transfer  is  registered 
In  the  books  of  the  company.  Krlger  t.  Han* 
over  Nat.  Bank,  72  Miss.  462.  16  So.  851. 

The  carrying  out  of  an  agreement  by  which 
certain  persons  subscribing  to  the  stock  of  a 
railroad  company  upon  condition  that  if  a  city 
shall  subscribe  a  certain  amount  of  stock  their 
subscriptions  over  a  nominal  sum  shall  be  trans- 
ferred to  the  city,  which  shall  accept  and  become 
liable  for  It,  will  relieve  the  subscribers  from 
liability  to  corporate  creditors  for  the  amount 
of  their  subscriptions  over  such  nominal  sum, 
and  the  transfer  Is  not  Illegal  by  the  fact  that 
t|ie  directors  who  permitted  It  were  original  sub- 
scribers to  the  corporation  who  might  be  bene- 
fited by  the  transfer,  and  therefore  personally 
interested  in  the  transaction.  Burke  v.  Smith, 
16  Wall.  890,  21  L.  ed.  861. 

■ 

d.  Trantf&r  must  be  bofia  fide. 

In  Anltman's  Appeal,  98  Pa.  506,  the  court 
approved  the  statement  of  Judge  Thompson  In 
his  treatise  on  the  Liability  of  Stockholders, 
that  a  transfer  of  shares  In  a  falling  corpora- 
tion, made  by  the  transferrer  with  the  purpose 
of  escaping  his  liability  as  a  shareholder,  to 
a  person  who  from  any  cause  Is  Incapable  of 
responding  In  respect  of  such  liability.  Is  void 
as  to  creditors  of  the  company  and  as  to  other 
shareholders,  although,  as  between  the  trans- 
ferrer and  transferee,  the  transfer  may  be  out 
and  out. 

The  subscriber  will  be  liable  for  unpaid  stock, 
although  all  the  statutory  requirements  for  Its 
transfer  have  been  complied  with.  If  he  did  not 
sell  the  stock  In  good  faith  and  with  intent  to 
dispose  of  his  real  Interest  and  personal  do- 
minion over  the  shares.  Billings  ▼.  Boblnson, 
28  Hun,  122. 

A  stockholder  In  an  Insolvent  corporation, 
part  of  whose  subscription  is  unpaid,  cannot  by 
a  donation  to  an  Insolvent  Individual  made  to 
get  rid  of  his  liability  for  such  unpaid  stock 
avoid  responsibility  as  a  stockholder.  Mandlon 
V.  Firemen's  Ina  Co.  11  Bob.  (La.)  177. 

Where  the  statute  makes  the  subscriber  liable 
to  the  par  value  of  his  shares  he  cannot  escape 
liability  by  transferring  the  stock  to  an  insol- 
vent assignee.  Wlshard  v.  Hansen,  99  Iowa,  807, 
68  N.  W.  691. 

A  sale  to  an  Insolvent  person  of  stock  In  an 
insolvent  corporation  will  not,  as  against  cred- 
itors, release  the  subscriber  from  his  liability 
to  pay  subscriptions.  Ford  v.  Lamson,  17  Ohio 
C.  C.  530. 

The  transfer  to  a  fictitious  person  is  a  nullity, 
and  will  not  relieve  the  subscriber  from  his  lia- 
bility. Muskingum  Valley  Turnp.  Co.  v.  Ward, 
18  Ohio,  120.  42  Am.  Dec.  191. 

One  who  has  received  an  assignment  of  stock 
in  a  corporation,  which  subsequently  becomes 
Insolvent,  cannot  avoid  his  liability  for  an  un- 
paid subscription  by  assigning  It  without  con- 
sideration to  an  insolvent  person.  National 
Carriage  Mfg.  Co.  v.  Story  ft  I.  Commercial  Co. 
Ill  Cal.  531,  44  Pac.  157. 

The  subscription  Is  a  contract  which  cannot 
be  dissolved  at  the  option  of  one  party  by  a 
transfer  to  an  Irresponsible  person.  Gaff  v. 
Flesher.  33  Ohio  St.  107. 

But  where  by  the  statutes  a  married  woman 
may  receive  transfers  from  her  husband  and  be- 
come a  stockholder  In  a  bank,  a  bona  fide  trans- 
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fer  in  good  faith  by  a  rabsertber  to  bank  stock 
to  his  wife,  when  the  stock  was  only  partly  paid, 
and  at  a  time  when  he  was  not  Indebted  to  the 
bank  and  the  bank  was  prosperous,  may  tran»> 
fer  to  his  wife  the  stock  In  sudi  a  way  as  to  re- 
lieve himself  from  liability  to  future  calls,  even 
as  against  creditors  of  the  bank.  Simmons  v. 
Dent,  16  Mo.  App.  288. 

e.  After  insolvencif  of  oorporatUm. 

An  attempted  transfer  after  the  corporation 
has  become  Insolvent,  which  Is  not  accepted  by 
the  corporation,  will  not  be  effectual  to  relieve 
the  liability  of  the  subscriber  to  existing  cred- 
itors. Central  Agrl.  ft  Mechanical  Asso.  v.  Ala- 
bama Gold  L.  Ins.  Co.  70  Ala.  120,  Citing  Al- 
len V.  Montgomery  R.  Co.  11  Ala.  487. 

A  solvent  stockholder  who  has  given  a  stock 
note  to  the  corporation  for  the  purchase  price 
of  the  stock  cannot  on  insolvency  of  the  com- 
pany, even  with  the  consent  of  the  directors, 
transfer  his  stock  to  an  irresponsible  person, 
and  be  discharged  from  his  liability  upon  sub- 
stituting the  note  of  such  person  for  his  own. 
Nathan  v.  Wbitloek,  9  Paige,  152,  Affirming  8 
Udw.  Ch.  215. 

▼.  Transfer  to  or  release  by  oorporatUm. 

The  corporation  is  generally  given  some  power 
to  compromise  or  release  subscription  liability 
by  forfeiture  or  otherwise. 

But  the  power  to  forfeit  can  only  be  exercised 
for  the  benefit  of  the  corporation,  and  never  for 
the  benefit  of  the  shareholder.  2  Thomp.  Corp. 
I  1802. 

Therefore  any  schemes  by  which  the  liability 
of  the  subscriber  Is  released  without  possible 
benefit  to  thf  corporation  are  likely  to  prove 
Ineffectual. 

A  subscriber  cannot  by  bis  own  mere  sur- 
render or  abandonment  of  the  stock,  or  of  his 
rights  of  membership,  discharge  himself  from 
his  contract  obligation.'  Minnehaha  Drivlnf 
Park  Asso.  v.  Legg,  50  Minn.  838,  52  N.  W.  898. 

After  an  agreement  has  been  signed  to  take 
shares  In  a  corporation  to  be  formed,  the  sub- 
scriber cannot  withdraw  so  as  to  relieve  himself 
from  liability.  Burke  v.  Lechmere,  L.  R.  6  Q. 
B.  297,  40  L.  J.  Q.  B.  N.  S.  98,  19  Week.  Bep. 
605. 

See  also  noto  to  Bryant's  Pond  Steam-Mill 
Co.  V.  Felt  (Me.)  88  L.  R.  A.  598. 

The  question  of  Issuance  of  stock  at  a  dis- 
count Is  not  within  the  scope  of  this  note,  but, 
as  Indicating  the  questions  which  may  arise 
In  case  of  such  an  attempt  and  the  possible  dif- 
ference of  opinion,  attention  Is  calieu  to  the 
statement  In  Scovlll  v.  Thayer,  105  U.  S.  143. 
26  L.  ed.  968,  that  the  corporation  and  the  sub- 
scriber may  contract  for  a  discount  In  payment 
of  the  shares,  but  such  contract  will  not  be 
binding  on  corporate  creditors. 

And  to  the  case  of  Christensen  v.  Bno,  106 
N.  T.  97,  60  Am.  Rep.  429,  12  N.  B.  648,  which 
was  an  action  by  a  creditor  to  compel  payment 
of  an  amount  which  had  been  credited  by  the 
corporation  on  stock,  although  not  fully  paid 
and  which  failed,  the  court  said  It  may  be  ad- 
mitted that  the  liability  of  subscribers  on  un- 
paid stock  subscriptions  constitutes  an  asset  of 
the  corporation  which  cannot  be  surrendered  or 
given  up  by  the  corporation  without  considera- 
tion to  the  prejudice  of  creditors  But  the 
plaintiff  seeks  to  charge  defendant  as  thougb 
he  had  subscribed  for  the  stock  and  entered  Into 
a  contract  obligation  with  the  company  to  pay 
therefor.  We  can  see  no  ground  upon  which  ht 
can  be  made  to  respond  to  creditors  as  upon  an 
unpaid  subscription.  And  that  case  was  fol- 
lowed In  Christensen  v.  Qulntard,  29  N.  T.  8. 
R.  62,  8  N.  Y.  Supp.  400. 
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Also  to  Wood  T.  Dummer,  8  Maaon,  808,  Fed. 
Cas.  No.  17,944,  where  the  stock  bad  been  dis- 
tributed as  dividends,  and  the  holders  were  held 
liable  to  creditors  on  the  ground  that  the  stock 
vas  a  trust  fund  pledged  for  the  payment  of 
debta. 

Generallj  the  liability  cannot  be  evaded  by 
surrender  of  the  stock  to  the  corporation  as 
against  existing  Indebtedness.  Vlek  v.  La  So- 
chelle,  57  Miss.  602. 

A  subscription  made  upon  the  condition  that 
the  future  calls  shall  be  paid  or  the  shares  shall 
become  the  property  of  the  company  does  not 
give  the  corporation  the  right  to  take  a  trans- 
fer of  sufDclent  of  ^the  shares  to  make  the  re- 
maining shares  of  the  subscriber  paid  up,  and 
relieve  him  from  further  liability.  Mann  v. 
Cooke,  20  Conn.  178. 

A  subscriber  cannot  rid  himself  of  liability 
by  assigning  part  of  his  shares  to  the  corpora- 
tion in  payment  of  assessments  upon  other 
sharesL     Glenn  v.  Scott,  28  Fed.  Rep.  804. 

A  subscriber  cannot  relieve  himself  from  lia- 
bility by  transferring  the  stock  to  the  corpora- 
tion and  receiving  back  paid-up  stock  to  an 
amount  which  his  payments  are  sufBctent  to 
cover.     Mann  v.  Pentx,  2  Sandf.  Ch.  258. 

A  subscrit>er  who  after  insolvency  of  the  cor- 
poration, having  had  notice  that  stock  would  be 
sold  unless  assessments  were  paid«  voluntarily 
assigns  the  certificate  in  blank  to  the  treasurer 
of  the  corporation,  does  not  thereby  relieve  him- 
self from  liability  for  the  unpaid  portion  of  the 
subscription.  Burt  v.  Beal  Estate  Exchange, 
175  Pa.  619.  84  Atl.  928. 

The  directors  of  a  corporation  have  no  power 
to  cancel  stock  and  thereby  release  the  subscrib- 
ers.    Bedford  B.  Co.  v.  Bowser,  48  Pa.  87. 

A  corporation  whose  capital  stock,  as  fixed 
and  limited,  has  not  been  fully  paid  In  cannot 
relieve  a  delinquent  stockholder  from  payment 
of  assessments  upon  his  stock  by  a  purchase  of 
the  same,— especially  against  the  objection  of 
another  stockhplder.  Currier  v.  Lebanon  Slate 
Co.  56  N.  H.  202. 

The  directors  cannot  release  liability  on  the 
subscription,  or  modify  the  contract  except  in 
accordance  with  the  provisions  of  the  charter. 
Chase  v.  East  Tennessee,  V.  *  G.  R.  Co.  5  Lea, 
415. 

Although  a  subscriber  may  relieve  himself 
from  liability  for  unpaid  stock  by  transferring 
the  stock  to  a  third  person,  he  cannot  accom- 
plish that  result  reducing  the  stock  subscribed 
for  to  the  number  of  shares  which  his  payments 
would  pay  up,  and  then  transferring  that  num- 
ber as  paid-up  stock.  Putnam  v.  Hutchison,  4 
Kan.  App.  278,  45  Pac  981. 

A  transfer  to  the  corporation  and  its  release 
of  the  amount  remaining  due  on  the  stock  are 
not  sufficient  to  relieve  the  subscriber  from 
further  liability.  Rider  v.  Morrison,  54  Md. 
429. 

The  subscriber  cannot  discharge  his  liability 
by  assigning  his  interest  in  the  corporation. 
Dayton  v.  Borst,  7  Bosw.  115. 

In  Richmond*s  Case,  4  Kay  ft  J.  305,  6  Week. 
Bep.  779,  a  distinction  was  recognised  between 
the  power  of  the  directors  to  forfeit  shares  for 
the  benefit  of  the  company  and  their  power  to 
cancel  shares  of  stockholders  in  such  a  way  as 
to  diminish  the  capital,  the  court  holding  that 
there  was  no  power  to  do  the  latter.  But  the 
ruling  was  placed  entirely  on  the  language  of 
Che  deed  of  settlement. 

In  Upton  V.  Trlbllcock,  91  U.  S.  45.  28  L.  ed. 
203,  where,  according  to  an  agreement  between 
the  subscriber  and  the  corporation,  the  subscrip- 
tion contract  was  delivered  up  to  him  upon 
payment  of  20  per  cent  of  the  amount  sub- 
ecrlbed,  and  certificates  of  stock  issued  to  him. 
I  he  court  said  It  is  hardly  necessary  to  argue 
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the  proposition  that  If  defendant  became  a 
holder  of  shares  of  capital,  and  had  paid  but  20 
per  cent  thereof,  its  creditors  were  entitled  to 
require  of  him  the  payment  of  80  per  cent  re- 
maining unpaid.  The  acceptance  and  holding 
of  a  certificate  of  shares  in  a  corporation  make 
the  holder  liable  to  the  responslbllitiea  of  the 
shareholder. 

An  agreement  by  which  thie  subscription  Is 
to  be  fictitious  and  not  to  be  enforced  Is  Illegal. 
Robinson  v.  Pittsburgh  ft  C.  R.  Co.  82  Pa.  334, 
72  Am.  Dec  792. 

The  question  of  forfeiture  of  shares  presents 
a  question  very  similar  to  that  raised  by  the 
proceeding  condemned  by  the  above  decisions. 
But  there  is  a  distinction  which  may  uphold 
the  right  of  forfeiture  In  that  forfeiture  may  be 
a  remedy  beneficial  to  the  corporation,  and 
which  it  may  therefore  exercise.  The  author* 
ities  upon  the  question  will  be  found  in  the 
note  to  Morris  ▼.  Metalline  Land  Co.  (Pa.)  27 
L.  R.  A.  805. 

In  Grata  v.  Redd,  4  B.  Mon.  198.  the  court 
said,  if  the  provision  for  forfeiture  was  intended 
to  be  exercised  at  the  will  and  discretion  of  the 
subscribers,  and  to  terminate  their  liability  on 
their  stock,  then  after  the  whole  stock  was 
raised  by  subscription  and  the  work  commenced 
and  contracts  made  and  liability  incurred,  one 
half  of  the  subscribers  might  forfeit  the  pit- 
tance paid  In  on  their  stock  and  back  out  of 
the  concern  at  pleasure,  leaving  the  d^ts  un- 
paid and  the  whole  burden  upon  the  other  half 
of  the  subscribers  without  the  means  to  pay  the 
debts  or  to  complete  the  work,  without  which  It 
might  be  left  an  unprofitable  wreck  upon  their 
hands.  Good  faith  among  the  subscribers  them- 
selves, as  well  as  between  them  and  the  public 
and  special  creditors,  would  repudiate  such  a 
construction. 

A  subscriber  cannot  avoid  his  obligation  to 
pay  his  subscription  under  an  express  agree- 
ment to  do  so  by  forfeiting  his  stock  to  the 
corporation.  Klein  v.  Alton  ft  8.  R.  Co.  18  111. 
514. 

If  the  charter  provides  for  forfeiture  in  case 
of  nonpayment  the  option  to  forfeit  is  in  the 
company,  and  not  in  the  stockholder.  North 
Eastern  R.  Co.  v.  Rodrlgues,  10  Rich.  L.  278. 

Where  the  statute  permits  the  corporation  to 
sue  for  unpaid  subscriptions,  or  to  forfeit  the 
stock  therefor,  the  corporation  may  forfeit  the 
stock  so  as  to  effectually  release  the  subscriber 
from  liability  for  unpaid  subscriptions,  although 
it  Is  at  the  time  insolvent,  if  it  has  not  been  de> 
Glared  Insolvent  and  the  management  taken  from 
its  ofllccrs.  Macauly  v.  Robinson,  18  La.  Ann. 
619. 

Under  a  statute  making  subscribers  liable  to 
creditors  until  the  whole  amount  of  stock  sub- 
scribed for  by  them  has  been  paid,  a  forfeiture 
of  the  stock  for  nonpayment  of  shares  will  de> 
stroy  further  liability.  Mills  v.  Stewart,  41  N. 
Y.  884. 

The  directors  of  the  corporation  may  release 
the  liability  of  a  subscriber  for  future  calls, 
even  as  against  creditors,  by  in  good  faith  for^ 
felting  his  stock  for  nonpayment  of  calls,  but 
they  cannot  do  so  fraudulently.  Mills  v.  Ste- 
wart, 62  Barb.  444. 

After  the  corporation,  pursuant  to  a  provi- 
sion of  its  charter,  has  forfeited  the  stock  of  a 
subscriber  for  nonpayment  of  an  assessment,  it 
cannot  maintain  an  action  to  recover  any  part 
of  such  subscription.  Small  v.  Herkimer  Mfg. 
ft  Hydraulic  Co.  2  N.  T.  880 ;  Mills  v.  Stewart. 
41  N.  Y.  384. 

Before  a  corporation  has  incurred  liabilities 
it  may  forfeit  stock  for  nonpayment  of  assess- 
ments so  as  to  relieve  the  subscriber  from  fu- 
ture liability.  Ailing  v.  Wenael,  138  111.  264, 
24  N.  B.  551. 
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A  forfeiture  of  ttock  !■  an  extinguishment  of 
the  right  to  recover  upon  the  subscription,  but 
a  mere  threat  to  forfeit  is  not  sufficient  to  work 
that  result.  Macon  &  A.  B.  Co.  y.  Vason,  57 
Ga.  314. 

A  mere  resolution  that  stock  not  paid  for 
within  thirty  days  shall  be  forfeited  without 
anything  more  Is  not  sufficient  to  seyer  the  sub- 
scriber's connection  with  the  corporation  and 
relieve  him  from  liability  for  unpaid  stock. 
Hays  y.  Franklin  County  Lumber  Co.  85  Neb. 
511,  53  N.  W.  881. 

If  the  charter  provides  that  upon  failure  to 
pay  the  subscription  the  shares  may  be  sold, 
and  if  they  do  not  bring  enough  to  pay  the 
assessment  the  balance  may  be  collected  by  ac- 
tion, and  by  another  section  that  they  may  be 
declared  forfeited,  and  may  be  transferred  to 
any  responsible  person  who  will  subscribe  for 
them,  the  corporation  cannot,  after  forfeiting 
and  transferring  them  to  another  person,  en- 
force the  liability  of  the  original  subscriber  up- 
on his  contract.  Athol  ft  B.  R.  Co.  v.  Prescott, 
110  Mass.  213. 

If  the  corporation  resorts  to  forfeiture  it  can- 
not, without  express  authority,  hold  the  sub- 
scriber liable  for  the  deficiency.  Rutland  ft  B. 
B.  Co.  y.  Thrall,  85  Vt.  686. 

The  forfeiture  of  stock  by  the  act  or  declara- 
tion of  the  corporation  for  nonpayment  Is  not 
known  to  the  common  law.  Such  a  right  can 
exist,  such  a  remedy  be  pursued,  only  when  au- 
thorized by  the  general  statute  law,  or  by  the 
charter  of  the  corporation,  or  by  consent  of  the 
stockholder.  Minnehaha  Driving  Park  Asso.  y. 
Legg,  50  Minn.  888,  52  N.  W.  898. 

If  the  corporation  forfeits  a  subscriber's 
stock  for  nonpayment  of  a  call,  It  cannot  after- 
ward recover  upon  a  note  given  for  a  previous 
unpaid  assessment.  Ash  ton  y.  Burbank,  2  Dill. 
485,  Fed.  Cas.  No.  582. 

VI.  RighU  of  oreMton. 

One  of  the  principal  reasons  for  enforcing  the 
stockholder's  liability  Is  to  afford  protection  to 
creditors  of  the  corporation,  and  the  general 
rule  Is  that  creditors  will  be  protected  against 
illegal  transfers. 

The  general  rule,  and  some  cases  to  support 
tt,  are  set  out  In  the  Introductory  part  of  this 
note.  Those  authorities  apply  equally  In  case 
of  attempted  transfers  of  stock.  Many  of  the 
decisions  collected  under  the  heading  IV.  eupra. 
Involved  the  liability  of  subscribers  to  creditors. 
It  may  be  stated  that  In  the  absence  of  fraud, 
special  contract,  or  other  peculiar  circumstance 
the  rights  of  creditors  are  measured  by  the  sub- 
scribers' liability  to  the  corporation. 

So,  where  a  subscriber  to  the  stock,  before 
the  same  is  paid  In  good  faith,  transfers  his 
shares  to  another  person  supposed  to  be  a  man 
of  responsibility,  and  no  debts  of  the  corpora- 
tion exist  at  the  time,  the  receiver  of  the  cor- 
poration will  be  bound  by  Its  acts  In  recognizing 
the  transferee  as  the  owner  of  the  stock,  so  as 
td  be  precluded  from  enforcing  the  subscrip- 
tion liability  against  the  original  subscriber. 
Cole  V.  Byan,  52  Bart).  168. 

VII.  Time  of  trantfer. 

Under  a  statute  providing  that  until  a  trans^ 
fer  of  shares  shall  be  delivered  to  the  secretary 
of  the  corporation  the  seller  shall  remain  liable 
for  calls,  and  shall  not  be  entitled  to  have  the 
shares  transferred  until  calls  are  paid,  a  per- 
son who  was  a  shareholder  at  a  time  when  a 
call  was  made  Is  liable  to  suit  therefor,  although 
before  It  became  payable  he  had  transferred  his 
shares  and  delivered  the  transfer  to  the  secre- 
tary. North  American  Colonial  Asso.  v.  Bent- 
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ley,  15  Jur.  187,  19  L.  J.  Q.  B.  N.  S.  427.  The 
court  says  by  joining  the  company  the  subscrib- 
er entered  Into  a  contract  to  pay  any  call  which 
should  be  properly  made  upon  him  while  he 
should  be  shareholder.  The  moment,  there* 
fore,  a  call  was  properly  made  It  was  a  call  due 
from  him  to  the  company. 

A  subscriber  Is  liable  to  the  corporation  for 
the  amount  of  his  subscription,  although,  aft- 
er calls  were  made  and  before  they  were  pay- 
able, he  assigned  his  stock  to  a  responsible  par- 
ty, and  had  It  transferred  on  the  books  of  the 
company.  Schenectady  ft  S.  PI.  Road  Co.  v. 
Thatcher,  11  N.  Y.  102.  The  court  said  tha( 
the  sale  of  the  stock  did  not  release  the  sub- 
scriber from  his  express  promise  to  pay ;  and 
one  of  the  Judges  suggests  that  liability  upon 
the  contract  can  only  be  extinguished  in  those 
modes  In  which  ordinary  liabilities  to  pay 
mon«y  are  extlngulshable. 

In  Aylesbury  R.  Co.  v.  Mount,  4  Mann,  ft  G 
651,  5  Scott,  N.  R.  127,  2  Dowl.  N.  S.  148,  It  Is 
said  that  It  is  clear  at  common  law  that  a  dec- 
laration showing  a  transfer  after  a  call,  but  be- 
fore the  time  appointed  to  receive  It,  Is  not  suffi- 
cient to  hold  the  transferrer  llahle.  The  court 
of  common  pleas  held  that  the  same  was  tri}^ 
under  a  statute  giving  a  right  of  action  against 
the  owner  of  shares  "for  the  time  being**  in  cas» 
of  his  refusal  to  pay  the  call.  But  the  decision 
was  reversed  on  appeal  upon  the  ground  that 
the  declaration  might  be  sustained  as  disclos- 
ing a  possible  state  of  things  under  which  de 
fendant  might  be  liable  by  virtue  of  the  act  of 
Parliament,  and  that  whether  the  defendant 
was  or  was  not  such  a  proprietor  as  to  become 
liable  to  the  call  according  to  the  act  of  Parlia- 
ment would  be  a  matter  of  evidence  at  the  trial. 

The  lower  court  says  that  the  general  scope 
of  the  act  Is  to  treat  a  shareholder,  at  least  one 
not  an  original  subscriber,  as  Identified  with 
his  share,  and  as  having  nothing  to  do  with  th? 
company,  either  with  respect  to  rights  or  liabili- 
ties, before  he  becomes  or  after  he  ceases  to  be 
a  shareholder.  The  duty  of  the  shareholder 
who  takes  by  transfer  to  pay  a  call  Is  a  creature 
of  the  act ;  the  act  requires  the  payment  to  be 
made  at  the  time  appointed  by  the  directors,  at 
that  time,  and  not  before  the  duty  arises,  and 
It  Is  a  duty  which  by  the  terms  of  the  act  Is 
cast  on  the  owner  for  the  time  being.  Ayles- 
bury R.  Co.  V.  Mount,  4  Mann,  ft  O.  651,  5 
Scott,  N.  R.  127,  2  Dowl.  N.  S.  143. 

Transfer  after  the  making  of  the  call  will 
not  relieve  the  stockholder  from  liability  under 
statute  10  ft  11  Vict.  chap.  68,  |  18.  Montreal 
Mln.  Co.  V.  Cuthbertson,  9  U.  C.  Q.  B.  78. 

The  existence  of  an  Illegal  call  will  not  pre- 
vent a  transfer  of  shares.  Moore  v.  McLAren. 
11  U.  C.  C.  P.  584. 

In  Wilson  V.  Birkenhead,  L.  ft  C.  Junction  R. 
Co.  20  L.  J.  Bxch.  N.  8.  806,  6  Exch.  627.  6 
Railway  Cas.  771,  which  was  an  action  undei 
the  statute  for  calls  in  which  the  question  arose 
whether  or  not  It  was  sufficient  to  allege  that 
defendant ^Is  the  holder  of  shares,  Maule,  J., 
said,  a  man,  I  think,  cannot  part  with  his 
shares  after  a  call  has  been  made  until  It  has 
been  paid.  And  upon  counsel  suggesting  that 
he  may  do  so  with  the  consent  of  the  company, 
the  reply  was  made  that  It  may  be  that  the  stat- 
ute only  allows  an  action  under  It  where  the 
party  has  retained  his  shares  up  to  the  time 
the  action  Is  brought,  and  that  the  company 
would  be  confined  to  Its  common-law  remedy 
against  a  shareholder  who  had  transferred  his 
shares. 

Under  a  statute  providing  that  If  an  execu- 
tion against  a  corporation  Is  returned  iMtZIa 
bona,  "then  such  execution  may  be  Issued 
against  any  shareholder  to  the  extent  of  bis 
capital  not  then  paid  up,"  the  shareholder  can- 
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not  transfer  his  shares  after  the  Issuance  of  the 
ezecntlon  against  the  company  so  as  to  ayold 
Uahllity.  Nixon  v.  Brownlow,  27  L.  J.  Exch. 
N.  8.  600*  4  Jur.  N.  S.  878.  3  Hurlat.  ft  N.  68(1. 
Few  BngUsh  cases  have  been  referred  to  be- 


caaae  the  system  of  corporation  law  Is  so  dif- 
ferent In  that  country  from  the  taw  In  the  Unit- 
ed States  that  on  this  branch  of  the  subject 
the  English  decisions  furnish  little  light. 

H.  P.  F. 


OREGON  SUPREME  COURT 


J.  W.  SHUTE,  Admr.,  etc.,  of  Martin  Man- 
ning, Deceased,  Reapt,, 

V, 

A.  HINMAN,  Assignee,  etc,  of  Anton  Pfan- 

ner,  Appi. 

(•••••••  sV/r*  •  ^«  •••••/ 

Tke  K«B«r*^l  deposit  by  an  admialstrA- 
tor,  of  moneys  of  tbe  estate  la  a  bank 
owned  by  blm,  destroys  Its  Identity,  If 
any  portion  of  the  money  In  the  bank  Is  after- 
ward checked  out  so  that  it  Is  Impossible  to 
trace  the  fund  as  a  trust  fund  Into  the  hands 
of  the  bank's  assignee  In  case  of  insolvency, 
although  more  than  the  amount  of  such  de- 
posit remains  In  the  bank. 

(Uarch  80,  1809.) 

APPEAL  hj  defendant  from  a  judgment  of 
the  Circuit  Court  for  Washington  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  reach  an  alleged  trust  fund  which  had 
gone  into  defendant's  hands  as  assignee  of 
an  insolvent  estate.    Reversed, 

The  facts  are  stated  in  the  opinion. 

iir.  S.  B.  Huston,  for  appellant : 

Where  a  creditor  seeks  to  enforce  a  claim 
which  is  at  the  same  time  consistent  with  the 
validity  of  the  trust,  but  in  conflict  with  the 
rights  of  other  creditors,  it  is  essential  that 
they  be  joined  as  parties  defendant,  because 
there  is  a  want  of  community  of  interest  be- 
tween them  and  the  creditor  bringing  suit. 

2  Enc.  PI.  &  Pr.  890;  Rogers  v.  Rogers,  3 
Paige,  37 ;  Fisher  v.  Worth,  46  N.  C.  ( Bus- 
bee,  Eq. )  63 ;  Hudson  v.  Eiscnmayer,  8r,,  MiU 
d  Klevator  Oo.  79  Tex.  401,  15  S.  W.  386; 
Anonpmotis  v.  Oelpoke,  5  Hun,  245;  Codwise 
V.  Oelslon,  10  Johns.  521;  Perry,  Tr.  §  881; 
Burrill,  Assignm.  §  427. 

Upon  the  second  ^uest,  we  think  that  the 
evidence  is  utterly  insufficient  to  establish 
the  claim  as  a  preferred  claim. 

The  person  claiming  a  lien  or  preference 
over  other  creditors  must  make  it  appear 
that  the  fund  or  property  of  the  debtor  wnich 
he  seeks  to  affect  with  such  lien  or  prefer- 
ence includes  the  trust  property  or  proceeds 
thereof. 

Ferchen  v.  Amdt,  26  Or.  121,  29  L.  R.  A. 
664,  37  Pac.  161 ;  Cavin  v.  Oleason,  105  K. 
y.  262,  11  N.  E.  504;  Muhlenberg  v.  North- 
west Loan  A  T.  Oo,  26  Or.  143,  29  L.  R.  A. 
667,  38  Pac.  932;  Sharps  v.  Hartman,  26  Or. 
131.  40  Pac.  230;  Multnomah  County  v.  Ore- 
gon Nat.  Dank,  61  Fed.  Rep.  912;  Union 
Nat,  Bank  v.  Goetz,  138  111.  127,  27  N.  E. 

NoTB. — For  trust  In  deposit  In  insolvent  bank 
and  the  right  to  follow  the  fund,  see  note  to 
Bruner  v.  First  Nat.  Bank  (Tenn.)  84  L.  R.  A. 
582. 
47L.B.  A. 


907;  Philadelphia  Nat,  Bank  v.  Dowd,  38 
Fed.  Rep.  172,  2  L.  R.  A.  480 ;  Little  v.  Chad- 
wiok,  151  Maes.  109,  7  L.  R.  A.  570,  23  N.  E. 
1005;  First  Nat.  Bank  v.  Hummel,  14  Colo. 
259,  8  L.  R.  A.  788,  23  Pac  986;  Oalhoun  v. 
Bank  of  Oreetnoood,  42  S.  C.  357,  20  S.  E. 
153;  Burrows  v.  Johntz,  57  Kan.  778,  48 
Pac.  27. 

Messi'S,  Basley  A  Brown  and  Tl&omjui 
H.  Toasiio  for  respondent. 


J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  to  require  the  assignee 
of  the  estate  of  Anton  Pfanner,  insolvent,  to 
pay  the  administrator  of  Martin  Manning, 
deceased,  $879.84  out  of  the  moneys  comins 
into  his  hands  as  assignee,  on  the  ground 
that  it  is  a  trust  fund.  The  facts  are  that 
on  February  3,  1896,  Pfanner  was  appointed 
and  qualified  as  administrator  of  the  estate 
of  Martin  Manning,  deceased,  and  acted  as 
such  until  June  1897,  when  he  was  removed 
by  the  county  court,  and  the  present  peti- 
tioner appointed  in  his  stead.  Soon  after 
his  appointment  as  administrator,  Pfanner 
purchaised  and  assumed  control  of  a  banking 
house  at  Forest  Grove;  and  all  funds  re- 
ceived by  him  belonging  to  the  estate  were 
deposited  in  the  bank  to  his  credit,  and  com- 
mingled with  and  used  as  a  part  of  the  gen- 
eral funds  of  the  bank  in  tne  usual  course 
of  business.  On  June  10,  1897,  the  bank 
failed,  and  Pfanner  made  a  general  assi^- 
ment  for  the  benefit  of  his  creditors.  He 
had  in  the  bank  vault  at  the  time  the  sum  of 
$1,755.09  in  cash,  and  was  indebted  to  the 
Manning  estate  in  the  sum  of  $879.84  for 
moneys  collected  by  him  as  administrator. 
The  present  administrator  sets  out  these 
facts  in  his  petition,  and  prays  an  order  di- 
recting the  assignee  to  pay  over  such  sum 
to  him  out  of  the  funds  on  hand  at  the  time 
of  the  assignment.  The  petition  was  grant- 
ed, and  the  assignee  appeals,  claiming  that 
the  evidence  is  insufficient  to  establish  the 
right  of  the  Manning  estate  to  a  preference 
over  the  other  creditors  of  Pfanner. 

The  rule  in  this  state  is  that  one  claiming  a 
preference  over  other  creditors,  on  account  of 
trust  property,  must  either  identify  the  spe- 
cific property,  or  the  proceeds  thereof,  or 
show  that  the  property  of  the  debtor  which 
he  seeks  to  aflfect  with  such  lien  or  prefer- 
ence includes  the  trust  property.  The  rule 
formerly  prevailed  that  the  claimant  must 
identify  the  particular  property  or  the  pro- 
ceeds thereof;  but  this  nas  been  so  modified 
that,  although  its  identity  has  been  com- 
pletely lost,  equity  will  afford  relief  if  it  is 
shown  to  have  been  mingled  into  a  common 
mass,    and    forms   a  part  thereof.    'This 
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equitable  doctrine  is  put  upon  the  ground/' 
Bays  Mr.  Chief  Justice  Lord,  "that  the  real 
owner  haa  the  right  to  retake  and  reclaim 
his  property,  through  all  its  transformations 
and  forms,  so  long  as  it  may  be  traced, 
whether  its  identity  is  preserved,  or  is 
merged  into  a  mass  of  which  it  forms  a  part. 
To  accumplish  this  end,  when  such  trust 
property  has  been  mingled  into  a  mass  of 
which  it  fonns  a  part,  but  its  identity  is  lost, 
equity  affords  relief  by  creating  a  charge  or 
lien  upon  such  mass  for  its  ascertainable 
value.  The  right  to  such  relief  has  its  basis 
in  the  right  of  property,  and  'simply  asserts,' 
as  Andrews,  J.,  says,  'the  right  of  the  true 
owner  to  his  own  property.*  Covin  v.  Gleor 
aon,  106  N.  Y.  262, 1 1  N.  E.  504.  But  wheth- 
er such  owner  seeks  to  recover  specific  prop- 
erty, or  to  create  a  lien  upon  a  mass  or  fund, 
he  'must  trace  such  property,  and  show  that 
it  belongs  to  him,  or  that  it  has  ffone  into, 
and  then  remains  in,  the  mass  which  he  seeks 
to  impress  with  a  lien  or  6harge.  In  such 
cases  the  question  to  be  determined  always 
is  whether  the  trust  property  or  fund,  or  tne 
proceeds  thereof,  is  traceable  into  any  spe- 
cific property  or  fund.  Before,  therefore, 
one  claiming  to  be  a  trust  creditor  can  be  en- 
titled to  a  lien  or  preference  over  other  cred- 
itors, he  must  make  it  appear  that  the  fund 
or  property  of  the  debtor  which  he  seeks  to 
affect  with  such  lien  or  preference  includes 
the  trust  property,  or  the  proceeds  thereof." 
Ferchen  v.  Artidt,  26  Or.  121,  127,  29  L.  R. 
A.  664,  37  Pac  161,  163.  By  applying  this 
rule  to  the  facts  in  the  case  before  us,  its 
solution  presents  no  difficulty.  The  evidence 
shows  that  the  money  for  which  the 'plain- 
tiff claims  a  preference  was  indiscriminate- 
ly mixed  and  mingled  with  the  bank's  other 
money,  and  its  identity  wholly  lost.  None 
of  it  has  been  traced  or  followed  into  the 
mass  sought  to  be  charged  with  the  lien.  It 
was  used  by  the  bank  in  the  ordinary  course 
of  its  business  to  pay  its  debts  and  obliga- 
tions, the  same  as  any  other  money;  and,  so 
far  as  this  record  shows,  none  of  it  was  in 
the  possession  of  the  bank  at  the  time  of  its 
suspension,  or  has  since  come  into  the  hands 
of  the  assignee. 

This  is  not  a  case  where  the  trustee  has 
mingled  the  trust  fund  with  his  own,  and  a 
balance  remains  sufficient  to  satisfy  the 
trust,  as  in  Kiiatchbull  v.  Hallett,  L.  R.  13 
Ch.  Div.  696;  but  here  the  trust  fund  was 
commingled  with  the  other  funds  of  the  bank, 
the  same  as  that  of  other  depositors,  and  was 

?aid  out  and  disbursed  in  the  same  manner, 
t  is  manifest,  therefore,  that  the  petitioner 
has  no  preference  over  other  creditors. 

The  decree  mvai  therefore  he  reversed, 
and  the  petition  dismissed;  and  it  is  so  or- 
dered. 

A  rehearing  having  been  granted,  Moore, 
J.,  on  November  0,  1899,  handed  down  the 
following  additional  opinion: 

A  rehearing  having  been  granted  in  this 
cause,  it  is  insisted  that,  inasmuch  as  the 
testimony  conclusively  shows  that  Pfanner 
placed  the  $879.84  belonging  to  the  Manning 
estate  in  his  bank,  and  thereafter,  until  the 
assignment,  retained  more  than  that  amount 
47  L.  R.  A. 


therein,  it  was  error  in  the  former  opinion, 
in  speaking  of  the  money  which  was  sought 
to  be  impressed  with  a  preference,  to  say 
that  "none  of  it  has  been  traced  or  followed 
into  the  mass  sought  to  be  charged  with  the 
lien."  Pfanner,  as  a  witness,  says,  in  sub- 
stance, that  when  appointed  administrator 
he  was  a  broker,  ana  Kept  the  funds  of  the 
estate  in  his  safe,  but  when  he  went  into 
the  banking  business  they  were  placed  in  his 
bank,  and  that  most  of  lus  collections  as  ad- 
ministrator were  made  after  he  engaged  in 
the  latter  business.  In  speaking  of  the 
manner  in  which  the  money  of  the  estate 
was  deposited,  he  says,  "It  was  placed  with 
the  bank's  money,  the  same  as  any  other 
money."  If  Pfanner  had  continued  in  the 
business  of  a  broker,  and  kept  the  funds  of 
the  estate  in  his  safe,  but  commingled  with 
his  own,  it  is  quite  probable  that  if,  at  the 
time  of  the  assignment,  the  money  therein 
was  sufficient  to  satisfy  the  demands  of  his 
trust,  a  court  of  equity,  upon  {jroper  applica- 
tion, would  have  enforcea  a  lien  thereon  in 
favor  of  the  cestui  que  truat.  So,  too,  as  in- 
timated in  the  former  opinion,  if,  after  hav- 
ing mixed  the  money  of  the  estate  with  his 
own,  Pfanner  had  made  a  general  deposit 
thereof  in  a  bank,  where  it  remained  at 
the  time  of  the  assignment,  a  court  of  equi- 
ty would  undoubtedly  have  impressed  the 
money  with  a  lien  in  favor  of  the  estate. 
Overseers  of  Poor  v.  Bank  of  Virginia,  2 
Gratt.  544,  44  Am.  Dec.  399;  Stair  v.  York 
Nat,  Bank,  55  Pa.  364,  93  Am.  Dec.  759; 
Van  A.leii  v.  American  Nat,  Bank,  52  N.  Y. 
1 ;  Central  Nat,  Bank  v.  Contiectiout  Mut.  L, 
Ins,  Co.  104  U.  8.  54,  26  L.  ed.  693.  This 
rule  is  founded  upon  the  principle  that,  if 
a  trustee  mingles  with  his  own  money  the 
funds  of  his  cestui  que  tn^t,  the  whole  will 
be  regarded  as  belonging  to  the  latter,  ex- 
cept so  far  as  the  trustee  may  be  able  to  dis- 
tinguish his  own.  Hart  v.  Ten  Eyck,  2 
Johns.  Ch.  62^  108.  It  has  been  held,  by  in- 
voking Uie  presumption  that  the  ordinary 
course  of  business  has  been  followed  (Hill's 
Ann.  Laws  (Or.)  §  776,  subd.  20),  that,  in 
the  absence  of  evidence  to  the  contrary,  a 
deposit  of  money  in  a  bank  will  be  regarded 
as  a  general  deposit  {Alston  v.  State,  92 
Ala.  124,  13  L.  R.  A,  669,  9  So.  732 y.  How- 
ever, there  exists  no  necessity,  in  the  case  at 
bar,  for  invoking  this  presumption,  for  the 
testimony  conclusively  shows  that  Pfanner 
made  a  general  deposit  of  the  money  of  the 
estate  in  the  bank.  This  created  the  rela- 
tion of  creditor  and  debtor  between  him  and 
the  bank,  thereby  giving  it  the  right  to  min- 
gle the  money  so  deposited  with  its  own 
funds.  Morse,  Banks,  §  289;  Cadtoell  v. 
King,  84  Iowa,  228,  50  N.  W.  975 ;  Catlin  v. 
Savings  Bank,  7  Conn.  487 ;  Coffin  v.  Ander- 
son, 4  Blackf.  395;  Horttntz  v.  Ellinger,  31 
Md.  492 ;  Carman  v.  Franklin  Bank,  61  Md. 
467  ;  Marine  Bank  v.  Fulton  County  Bank,  2 
Wall.  252,  17  L.  ed.  785;  Thompson  v.  Riggs, 
5  Wall,  663,  18  L.  ed.  704;  Bank  of  the  Re- 
public v.  Millard,  10  Wall.  152,  19  L.  ed.  897. 
Although  the  bank  may  have  retained  in 
its  vaults  at  all  times  a  sum  greater  than  the 
trust  funds,  a  general  deoosit  thereof  was 
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teehnieally  a  use  of  such  funds  in  ita  buAi- 
nesB.  8t.  Paul  Trust  Oo,  y.  Kittson,  62 
Sfinn.  408,  65  N.  W.  74.  In  Otis  v.  Gross, 
D6  HI.  612,  a  clerk  of  a  court,  having  made 
a  general  deposit  of  trust  funds  in  a  bank, 
which  became  insolvent,  sought  to  impress 
the  money  of  the  bank  in  the  hands  of  a  re- 
ceiver with  a  preferential  lien,  but  the  relief 
was  denied,  the  court  holding  that  he  must 
share  pro  rata  with  the  other  creditors  of 
the  bank.  In  Wetherell  v.  O'Brien,  140  111. 
146,  20  N.  £.  004,  an  executor  made  a  gen- 
eral deposit  of  the  funds  of  his  testator  in 
a  bank,  which  subsequently  failed,  and  in  a 
suit  to  impress  with  an  equitable  lien  the 
money  of  the  bank  in  the  possession  of  its 
assignee  it  was  held  that  the  suit  would  not 
lie;  the  court  saying:  "It  is  clear  that  it 
was  impossible,  when  the  assignment  was 
made,  to  identify  the  money  of  the  appellee 
as  a  separate  trust  fund,  distinct  from  the 
other  moneys  of  the  bank."  In  McLain  v. 
WaUaoe,  103  Ind.  562,  5  N.  K  Oil,  a  clerk 
of  a  court,  having  made  a  ffeneral  deposit  of 
ti-ust  funds  in  a  bank  in  his  own  name,  to 
which  he  appended  the  word  "derk,"  sought 
to  establish  a  lien  on  the  money  of  the  bank 
in  the  hands  of  its  receiver;  but  it  was  held 
that  the  word  "derk"  did  not  make  the  de- 
posit a  special  one,  and  that  the  suit  would 
not  lie,  the  court  saying:  "Deposits  in 
bank  are  either  Keneral  or  special.  Upon  a 
special  deposit  the  bank  is  merely  a  bailee, 
and  is  bound  according  to  the  terms  of  the 
special  deposit;  but  on  a  general  deposit, 
without  special  agreement,  the  mon^  be- 


comes the  property  of  the  bank,  and  the  de- 
positor has  no  longer  any  claim  on  that 
money.  His  claim  is  on  the  bank  for  a  like 
amount  of  money.  Coffin  v.  Anderson,  4 
Blackf.  305;  McEtcen  v.  Davis,  30  Ind.  100. 
Upon  the  insolvency  of  a  bank,  its  general 
depositors  must  be  paid  pro  rata"  In 
Fletcher  v.  Sharpe,  108  Ind.  276,  0  N.  E. 
142,  an  administrator  having  made  a  gen- 
eral deposit  of  the  funds  of  his  intestate  in 
a  bank,  which  subsequently  became  insol- 
vent, it  was  held,  in  a  suit  to  subject  the  mon- 
ey of  the  bank  to  an  equitable  lien,  that  he 
was  not  entitled  to  any  preference  over  the 
other  general  depositors.  The  reason  for 
this  nue  is  founa  in  the  fact  that  upon  a 
general  deposit  of  money  in  a  bank  it  be* 
comes  the  property  of  the  latter,  and,  when 
indiscriminately  mixed  and  mingled  with  the 
other  money  of  the  bank  which  becomes  in- 
solvent, its  identity  is  wholly  lost  when  any 
portion  of  it  is  diedced  out,  in  which  case 
It  is  impossible  to  trace  the  fund  into  the 
hands  of  the  bank's  assignee.  The  fact  that 
Pfanner  the  administrator  and  Pfanner  the 
banker  were  one  and  the  same  person,  so 
that  the  bank  must  have  known  tne  charac- 
ter of  the  funds  so  deposited,  affords  no  rea- 
son for  changing  the  rule  that  a  general  de- 
posit cannot  be  impressed  with  a  trust  after 
the  bank  in  which  it  is  placed  has  made  a 
general  assignment.  Shields  v.  Thomas,  71 
Miss.  260,  14  8o.  84.  Having  discovered  no 
error  in  the  former  opinion,  we  are  compelled 
to  adhere  thereta 
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J.  R  BIOHAM,  Appt,, 

V, 

William  MADISON  et  al. 
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A  Biiitiiflil  mlatflilce  am  to  tbe  location  of 
boundary  llnea  which  are  pointed  out  by 
vendor  to  vendee,  when  the  result  is  that  the 
latter  gets  only  about  half  the  quantity  of 
land  t>argalned  for  and  less  than  half  In  value, 
will  Justify  a  rescission  of  the  contract,  al- 
though there  was  no  fraud  or  any  Intentional 
misrepresentation. 

(October  21,  1800.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Court  of  Chancery  Appeals  which  af- 
firmed a  decree  of  the  Chancery  Court  for 
Polk  County  in  favor  of  defendants  in  a  suit 


Nora. — As  to  rescission  of  contract  because 
of  mistake,  see  also  McKlnnon  v.  Vollmar 
(Wis.)  6  L.  R.  A.  121;  Duncan  v.  New  York 
Mut.  Ins.  Co.  (N.  T.)  20  L.  R.  A.  386. 

As  to  reformation  of  contract  for  fraud  or 
mistake,  see  also  Miller  v.  Powers  (Ind.)  4  L. 
R.  A.  483,  and  note;  Page  v.  HIggins  (Mass.) 
5  L.  R.  A  152,  and  note;  Cameron  v.  White 
(Wla)  5  L.  a.  A.  403;  Eastman  v.  Provident 
17  L.  R.  A. 


brought  to  rescind  a  contract  for  the  sale  of 
real  estate.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  O.  O.  Hyatt,  for  appeAant: 

Upon  the  hypothesis  that  the  defendants 
innocently  pointed  out  and  sold  complainant 
laud  that  did  not  belong  to  them,  tne  com- 
plainant would  be  entitled  to  his  relief  in 
this  cause. 

Letois  V.  MeLemore,  10  Yerg.  208 ;  1  Story, 
£q.  Jur.  8  193. 

Messrs*  Insorsoll  A  Peyton  also  for  ap- 
pellant. 

Mr.  B.  B.  O.  Witt  for  appellees. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  bill  to  have  a  rescission  of  a  con- 
tract of  sale  of  a  small  tract  of  land.  The 
land  is  described  in  the  deed  by  metes  and 
boimds,  and  as  "containing  25  acres,  more 


Mut.  Relief  Asso.  (N.  H.)  5  L.  R.  A.  712,  and 
note;  Davis  v.  Ely  (N.  C.)  5  L.  R.  A.  810; 
German  Ins.  Co.  v.  Gueck  (III.)  6  L.  R.  A.  885, 
and  note;  Fowler  v.  Black  (111.)  11  L.  R.  A 
670;  Butler  v.  Barnes  (Conn.)  12  L.  IL  A.  278; 
Du  Bols  V.  Du  Bols  City  Waterworks  Co.  (Pa.) 
84  L.  R.  A.  92;  Vega  S.  S.  Co.  v.  Consolidated 
Elevator  Co.   (Minn.)  48  L.  R.  A.  843. 
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or  less."  It  appears  that  the  title  to  about 
one  half  of  this  land  failed,  and,  upon  a  sur- 
vey of  the  premises,  complainant,  without 
suit,  surrendered  to  the  superior  title,  and 
gave  up  so  much  of  the  land  as  is  covered  by 
it.  It  further  appears  that  the  portion  sur- 
rendered, besides  being  about  one  half  of  the 
premises,  was  the  most  valuable  part  of  it, 
and  that  upon  it  the  vendee  had  erected  his 
houses  and  made  improvements  and  cut  tim- 
ber before  the  lines  were  fixed.  The  price 
Eaid  for  the  land  was  $125.  The  chancellor 
eld  that  complainant  had  failed  to  show  a 
superior  outstanding  title  to  the  land,  and 
that  he  had  surrendered  it  voluntarily,  with- 
out ejection,  and  was  therefore  not  entitled 
to  recover,  and  complainant  appealed.  The 
cause  was  assigned  to  the  court  of  chancery 
appeals,  and  heard  by  that  court;  and  it  re- 
versed the  holding  of  the  chancery  court,  that 
complainant  could  not  recover  because  he 
had  surrendered  possession  to  a  superior 
title  without  suit,  and  was  of  opinion  the 
decree  could  not  be  sustained  upon  that 
ground.  The  court  of  chancery  appeals 
finds,  as  a  matter  of  law  and  fact,  that  there 
was  an  outstanding  superior  title  that  cov- 
ered the  land  which  complainant  surren- 
dered, and  that  complainant  could  not  be  de- 
nied relief  because  he  surrendered  to  such 
title  without  suit;  citing  Callis  v.  Coghill, 
9  Lea,  138.  This  holding  is  sustained  by  the 
case  cited«  and  it  is  not  now  in  controversy. 
The  court  of  chancery  appeals  was,  however, 
of  opinion  that  there  was  no  fraudulent  mis- 
representation made  by  the  vendor  as  to  the 
Suantity  of  the  land  embraced,  and  hence 
tiere  was  no  groimd  for  relief. 
The  facts,  so  far  as  necessary  to  be  stated, 
are  that  the  parties  went  upon  the  land  and 
personally  inspected  it.  The  court  of  chan- 
cery appeals  finds  that  the  complainant  and 
defendants  dilTer  as  to  what  statements  were 
made;  the  complainant  stating  that  the  de- 
fendant Madison  pointed  out  on  the  ground 
and  on  a  map  where  the  western  line  ran, 
and  where  it  was  located.  He  also  said 
that  the  defendant  Ballew  stated  that  he  did 
not  know  where  the  western  line  was  locat- 
ed, but  that  he  would  be  bound  by  whatever 
Madison,  the  codefendant.  said.  He  states 
that  Madison,  while  he  did  not  point  out  the 
exact  location  of  the  west  line,  told  him  it 
ran  west  of  the  place  where  he  built  his 
home,  and  stood  in  the  road,  and  pointed  out 
the  lay  of  the  lines  with  his  hand,  and  said 
he  would  be  positive  it  would  come  down  to 
where  he  was  at.  Another  witness  states 
that,  after  the  trade  was  made,  both  Ballew 
and  Madison  pointed  out  where  the  west  line 
was,  and  said  that  it  was  west  of  the  home 
of  complainant,  then  being  erected.  The 
court  of  chancery  appeals  base  their  finding 
of  facts  mainly  upon  the  testimony  of  Weeks, 
who  was  present  when  the  trade  was  made. 
He  states,  in  substance,  that  Madison 
showed  complainant  where  he  thought  the 
line  was,  and  stated  that,  going  by  l£e  map 
which  was  referred  to,  it  would  go  as  far  as 
complainant  claimed  and  bought,  and  that 
he  would  be  safe  in  saving  that  it  ran  where 
complainant  bought  to,  and  that  it  would 
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run  to  about  the  middle  of  block  No.  8  of 
land  across  the  line  in  Georgia,  which  ap- 
pears to  have  been  a  well-known  corner. 
Madison,  after  saying  this,  said,  *'Now,  Joe 
[meaning  complainant],  you  have  bought  it, 
much  or  little,"  to  which  complainant  re- 
plied, "Yes,  this  boundary  is  mine,  running 
l>ack  halfway  of  lot  No.  8."  The  court  of 
chancery  appeals,  upon  these  facts,  finds 
that  there  were  no  false  or  misleading  mis- 
representations made  by  the  defendants  as  to 
the  true  location  of  the  line,  and  that  they 
were  not,  therefore,  liable,  and  the  com- 
plainant was  not  entitled  to  rescind. 

We  think  the  court  of  chancery  appeals  is 
in  error  in  its  conclusion.  We  grant  that  its 
finding  is  conclusive  that  there  were  no  false 
and  misleading  misrepresentations  made  by 
the  defendants  known  to  them  to  be  false,  and 
hence  no  actual  fraud;  but  the  facts  as  found 
by  it  make  out  a  clear  case  of  mutual  mis- 
take as  to  the  location  of  the  lines, — a  mat- 
tor  material  to  the  contract,  not  only  as  to 
the  quantity  of  land,  but  as  to  the  location  of 
the  lines,  and  the  specific  lands  the  vendors 
thought  they  were  selling  and  the  vendee 
thought  he  was  buying,  and  which  were 
pointed  out.  It  is  well  settled  that  a  vendee 
of  land,  when  it  is  sold  in  gross,  or  with  the 
description  "more  or  less,"  or  "about,"  does 
not  thereby,  ipso  facto,  take  all  risk  of  quan- 
tity in  the  tract.  Kerr,  Fraud  k  Mistake, 
§65;  15  Am.  &  Eng.  Enc.  Law,  p.  718;  1 
Jones,  Real  Prop.  §  407 ;  2  Warvelle,  Vendors, 
p.  839 ;  SkiMier  v.  Walker,  98  Ky.  729,  34  S. 
W.  233 ;  Drake  v.  Euhanks,  61  Ark.  120,  32 
S.  W.  492.  It  is  also  well  established  that 
the  use  of  the  words  "more  or  less,"  or 
"about,"  or  similar  words,  in  designating 
quantity,  although  they  show  a  sale  in  gross, 
and  not  by  the  acre,  covers  only  a  reasonable 
excess  or  deficiency.  2  Warvelle,  Vendors,  p. 
839 ;  1  Jones,  Heal  Prop.  §  407 ;  Kerr,  Fraud 
k  Mistake,  §  G5;  1  Story,  Eq.  Jur.  §  141 ;  15 
Am.  &  Enff.  Enc.  Law,  pp.  718,  719;  Bel- 
knap V.  Sealey,  14  N.  Y.  143, 67  Am.  Dec  120; 
Harrell  v.  Hill,  19  Ark.  102,  68  Am.  Dec. 
212;  Drake  v.  Eubanke,  61  Ark.  120,  32  S. 
W.  492;  Stehhina  v.  Eddy,  4  Mason,  414. 
Fed.  Cas.  No.  13,342 ;  Couse  v.  Boyles,  4  N. 
J.  Eq.  212,  38  Am.  Dec.  514;  Pratt  v.  Bow- 
m4xn,  37  W.  Va.  715,  17  S.  E.  210;  Wheeler 
V.  Boyd,  69  Tex.  293,  6  S.  W.  614 ;  Newton  v. 
Tolles,  66  N.  H.  136,  9  L.  R.  A.  50,  19  AU. 
1092.  It  has  been  held  that  such  discrepan- 
cy in  quantity,  in  order  to  be  covered  by 
such  terms,  should  not  exceed  10  to  15  per 
cent,  even  when  sales  are  confessedly  in 
gross,  and  20  per  cent  is  too  great  a  differ- 
ence to  be  so  covered.  15  Am.  &  Eng.  En<^ 
Tjaw,  p.  718.  And  33  1*3  per  cent  is  such  an 
amount  as  universally  has  obtained  relief. 
4  Kent,  Com.  12  th  ed.  467 ;  Harrell  v.  ffttt, 
19  Ark.  102,  68  Am.  Dec.  212;  Harrison  v. 
Talbot,  2  Dana,  258.  Mutual  mistake  of 
the  contracting  parties  to  a  sale,  in  regard 
to  the  subject-matter  of  the  sale,  which  is  so 
material  as  to  go  to  the  essence  of  the  con- 
tuact,  is,  by  all  the  cases,  a  ground  for  relief 
and  rescission  in  a  court  of  equity.  Beih- 
nap  V.  Sealey,  14  N.  Y.  143,  67  Am.  Dec  120; 
Harrell  v.  Hill,  19  Ark.  102.  68  Am.  Dee. 
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212;  Couse  v.  Boyles,  4  N.  J.  Eq.  212,  38 
Am.  Dec.  514;  Camp  v.  Norfieet,  83  Va.  380, 
5  S.  E.  375;  Wheeler  v.  Boyd,  69  Tex.  293,  6 
S.  W.  614;  Boyd  v.  Moss,  15  Tex.  Civ.  App. 
222,  39  S.  W.  983;  Skinner  v.  Walker,  98 
Ky.  729,  34  S.  W.  233 ;  Newton  v.  Tolles,  66 
N.  H.  136,  9  L.  R.  A.  50,  19  Atl.  1092 ;  Hays 
V.  Hays,  12(J  Ind.  92,  11  L.  R.  A.  376,  25  N. 
E.  600;  Hosleton  y.  Dickinson,  51  Iowa,  244, 
1  N.  W.  650  J  1  Jones,  Real  Prop.  §  407 ;  2 
Warvelle,  Vendors,  pp.  339,  340.  It  has  also 
been  held  that,  even  when  the  parties  saw 
the  premises  and  knew  the  boundaries,  it 
cannot  prevent  relief  when  there  was  mutual 
gross  mistake  as  to  quantity.  Belknap  v. 
8&iley,  14  N.  Y.  143,  67  Am.  Dec.  120;  Paine 
V.  Upton,  87  N.  Y.  327,  41  Am.  Rep.  371; 
Newton  v.  Tollea,  66  N.  H.  136,  9  L.  R.  A. 
50,  19  Atl.  1092;  Drake  v.  Euhanks,  61  Ark. 
120,  32  S.  W.  492;  Hosleton  v.  Dickinson,  51 
Iowa,  244^  1  N.  W.  550.  And  the  relief  will 
be  granted  in  executed  as  well  as  executory 
contracts.  Belknap  v.  Sealey,  14  N.  Y.  143, 
67  Am.  Dec.  120;  Harrison  v.  Talbot,  2  Dana, 
259;  Skinner  v.  Walker,  98  Ky.  729,  34  S. 
W.  233;  2  Warvelle,  Vendors,  p.  840.  And 
relief  will  be  granted  when  the  mistake  is  so 
material  that,  if  the  truth  had  been  known 
to  the  parties,  the  trade  would  not  have  been 
made.  Belknap  v.  Sealey,  14  N.  Y.  143,  67 
Am.  Dec.  120;  Pratt  v.  Bowman,  37  W.  Va. 
715,  17  S.  E.  210;  Camp  v.  Norfieet,  83  Va. 
380,  5  S.  E.  375;  Hosleton  v.  Dickinson,  51 
Iowa,  244,  1  N.  W.  550;  2  Warvelle,  Vendors, 
p.  227.  And  if  quantity  entered  into  con- 
sideration in  fixing  price,  and  price  is  fixed 
upon  an  estimate  of  quantity  that  proves 
grossly  incorrect,  relief  will  be  granted. 
Uill  v.  Bvckley,  17  Ves.  Jr.  394;  Pratt  v. 
Bovmian,  37  W.  Va.  715,  17  S.  E.  210;  Camp 
V.  Norfieet,  83  Va.  380,  5  S.  E.  375;  Drake 
V.  Euhanks,  61  Ark.  120,  32  S.  E.  492;  Wheel- 
er V.  Boyd,  69  Tex.  293,  6  S.  W.  614;  Hays 
V.  Hays,  126  Ind.  92,  11  L.  R.  A.  376,  25  N. 
E.  600;  Skinner  v.  Walker,  98  Ky.  729,  34 
S.  W.  233;  Waters  v.  Button,  85  Tenn.  114, 

1  S.  W.  787 ;  Meek  v.  Bearden,  5  Yerg.  467 ; 

2  Warvelle,  Vendors,  pp.  838,  839. 

It  is  not  necessary  that  fraud  be  shown,  in 
order  to  obtain  relief.  Innocent  and  mutual 
mistake  alone  are  sufficient  grounds  for  re- 
scission and  other  relief.  Couse  v.  Boyles,  4 
N.  J.  Eq.  212,  38  Am.  Dec.  514;  Hill  v.  Buck- 
ley, 17  Ves.  Jr.  394;  Newton  v.  Tolles,  66  N. 
H.  136,  9  L.  R.  A.  50,  19  Atl.  1092;  Hays  v. 
Hays,  126  Ind.  92,  11  L.  R.  A.  376,  25  N.  E. 
600;  King  v.  Doolittle,  1  Head,  78;  Barnes 
V.  Gregory,  1  Head,  231 ;  Harding  v.  Egin,  2 
Tenn.  Ch.  41;  Cook  v.  Sumner  Spinning  d 
Mfg,  Co,  1  Sneed,  716;  Oillespie  v.  Moon,  2 
Johns.  Ch.  585,  7  Am.  Dec.  550 ;  1  Story,  Eq. 
Jur.  §  155;  Helm  v.  Wright,  2  Humph.  72; 
Cromwell  v.  Winchester,  2  Head,  390;  Horn 
V.  Denton,  2  Sneed,  125;  2  Pom.  Eq.  Jur.  § 
856,  and  note.  There  are  differences  in  sales 
in  gross,  such  as  are  evidenced  by  the  expres- 
sions "more  or  less,"  "about,"  "by  estimate," 
and  sales  at  "hazard,"  when  quantity  is  not 
regarded  or  material  or  estimated.  In  the 
first  class  of  cases  relief  will  be  granted. 
In  the  latter  it  will  not.  Pratt  v.  Botoman, 
37  W.  Va.  715,  17  S.  E.  210;  Camp  v.  Nor- 
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fleet,  83  Va.  380,  5  8.  E.  375;  Waters  v.  Hut- 
ton,  85  Tenn.  109,  1  S.  W.  787;  Frenche  v. 
The  Chancellor,  51  N.  J.  Eq.  624,  27  Atl. 
140;  Harrison  v.  Talbot,  2  Dana,  259;  Skin- 
ner v.  Walker,  98  Ky.  729,  34  S.  W.  233;  2 
Warvelle,  Vendors,  p.  926.  It  is  true,  a 
purchaser  can  have  no  relief  when  he  sues 
for  lands  not  pointed  out  to  him,  and  that  he 
did  not  buy.  Waters  v.  Button,  85  Tenn. 
109,  1  S.  W.  787;  Moses  v.  Wallace,  7  Lea, 
413;  Blakemore  v.  Kimmons,  8  Baxt.  473; 
Meek  v.  Bearden,  5  Yerg.  467.  But,  while 
this  is  true,  if  the  lines  are  pointed  out,  and 
the  parties  are  mutually  and  honestly  mis- 
taken as  to  their  location  and  as  to  the  land 
embraced,  when  the  mistake  is  material,  and 
when  the  purchaser  does  not  get  the  land  he 
intended  to  buy,  and  which  the  vendor 
thought  he  was  selling,  and  had  a  right  to 
sell,  it  will  be  ground  for  relief  and  rescis- 
sion upon  the  ground  of  mutual  mistake 
which  was  equivalent  to  fraud  in  law. 

Xow,  in  the  case  at  bar,  we  have  a  sale  of 
land  described  in  the  deed  as  "25  acres,  more 
or  less."  The  land  is  shown,  the  lines  are 
pointed  out,  the  comers  located,  and  while 
the  vendor  said,  in  substance,  that  he  would 
not  guarantee  where  the  lines  and  corners 
were,  still  he  assured  the  vendee  they  would 
embrace  the  land  he  saw,  and  where  he 
wanted  to  locate  and  did  locate  his  house. 
There  was  a  superior  title  to  50  per  cent  or 
more  in  quantity,  and  still  more  in  value,  of 
the  land.  Grant  that  the  vendor  was  inno- 
cent of  any  intentional  wrong,  and  that 
there  was  no  guaranty  of  quantity,  still 
there  was  a  clear  case  of  mutual  mistake, 
and  an  evident  ground  for  relief.  In  the 
language  of  Judare  Story:  "A  court  of  equity 
would  be  of  little  value  if  it  could  suppress 
only  positive  frauds,  and  leave  mutual  mis- 
takes, innocently  made,  to  work  intolerable 
mischiefs,  contrary  to  the  intention  of  par- 
ties. It  would  be  to  allow  an  act  originat- 
ing in  innocence  to  operate  ultimately  as  a 
fraud,  by  enabling  the  party  who  receives 
the  benefit  of  the  mistake  to  resist  the  claims 
of  justice  under  the  shelter  of  a  rule  framed 
to  promote  it."  1  Story,  Eq.  Jur.  10th  ed. 
S  155.  The  complainant  in  this  case  sues 
upon  these  facts,  and  asks  a  rescission  on 
these  facts;  and,  while  he  insists  that  the 
act  of  defendants  was  fraudulent,  the  proof 
fails  to  make  out  a  case  of  actual  fraud,  but, 
instead,  makes  out  a  case  of  mutual  mistake 
equivalent  to  fraud  in  law.  The  difiference 
between  the  two  in  a  case  like  the  present  is 
simply  the  difiference  between  a  party  who 
knowingly  misstates  facts,  and  one  who  in- 
nocently misstates  them,  believing  them  to 
be  true.  In  either  case  the  aggrieved  party 
is  entitled  to  rescind  upon  the  facts  as  made 
out. 

The  decree  of  the  Court  of  Chancery  Ap- 
pealh  is  reversed,  and  the  complainant  is  de- 
creed to  be  entitled  to  a  rescission,  and  the 
cause  is  remanded  to  the  court  below,  that 
the  rights  of  the  parties  may  be  adjusted 
upon  such  rescission  in  view  of  the  improve- 
ments put  upon  the  land,  etc  The  defend- 
ants will  pay  all  costs. 
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H.  C.  GIVAN,  Appi., 

V. 

BANK    OF    ALEXANDRIA 

and 

W.  B.  BASTES,  Appt. 


( 


.Tenn ) 


1.  A  credit  of  clteelui  deposited  tor 
eollectlon,  and  the  Issuance  of  d  deposit 
slip  stating  that  all  cash  Items  not  actual 
cash  are  entered  subject  to  payment,  entitle 
the  bank  to  charge  back  a  check  If  it  proves 
uncollectible. 

a.  The  selection  of  a  suitable  Inter- 
mediate bank  for  the  purpose  of  sending 
a  check  for  collection  discharges  the  duty  of 
the  initial  bank  to  the  person  who  deposited 
the  check. 

8.  A  bank  reoelTlnv  a  cbeck  for  col- 
lection exercises  dne  diliffcnoe  If,  in 
accordance  with  its  custom,  it  credits  the 
check  and  forwards  It  on  the  foIlowla:<  day. 

4.  Tbe  selection  of  its  reicular  corre- 
spondent employed  to  transact  its  own  busi- 
ness, for  the  purpose  of  sending  a  check  for 
collection,  indicates  proper  care  on  the  part 
of  a  bank  with  which  it  was  deposited  for 
collection. 

5.  Sendlngr  a  cbeck  directly  to  tbe 
drawee  bank  for  collection  constitutes 
negligence  on  the  part  of  the  collecting  bank. 

(November  26,  1898.) 

CROSS-APPEALS  by  plaintiff  and  defend- 
ant Eastea  from  a  decree  of  the  Chancery 
Court  for  Dekalb  County  in  favor  of  the  de- 
fendant bank  and  against  the  defendant 
Eastes  in  an  action  brought  to  recover  upon 
a  check  drawn  by  Eastes  and  delivered  to 
the  bank  for  collection,  the  proceeds  of  which 
were  lost  through  the  alleged  negligence  of 
the  bank.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Wade  A  Bratten  for  complain- 
ant. 

Mr,  Williams  for  defendant  bank. 

Mr.  J.  R.  Smith  for  detendant  Eastes. 

Neil,  J.,  delivered  the  opinion  of  the 
court: 

The  complainant  seeks  to  recover  of  the 
defendant  bank  on  two  grounds:  i>'irst,  that 
it  took  from  him  two  checks  on  the  bank  of 
A.  Bryan  &  Co.,  of  Water  town,  aggregating 
$121.75,  and  credited  them  to  his  account, 
as  money,  and  thereafter  refused  to  pay  him 
the  money  thereon,  on  the  ground  that  said 
checks  had  proved  non collectible;  and,  sec- 
ondly, in  the  alternative,  that,  if  it  should 
appear  that  the  defendant  bank  took  the 
checks  for  collection,  then  that  it  negligently 
failed  to  collect,  and  should,  for  that  reason, 
be  held  liable.  The  chancellor  held  that  the 
bank  was  not  liable  upon  either  ground,  and 
complainant  has  appealed,  and  assigned  error 
upon  this  ruling.  The  complainant  seeks  to 
hold  the  defendant  Eastes,  the  drawer  of  the 
checks,  liable  on  the  ground  that,  in  order 


to  induce  the  defendant  to  take  them,  he  per- 
sonally guaranteed  the  payment.  The  chan- 
cellor held  defendant  Eastes  liable,  and  he 
thereupon  appealed,  but  he  has  assigned  no 
errors. 

We  think  there  is  no  ground  for  complain- 
ants' first  contention  because  it  is  proved 
that  the  deposit  slip  of  the  defendant  bank, 
as  well  as  the  pass  books,  contained  the 
statement  that  all  cash  items  not  actual 
cash  were  entered  subject  to  payment;  and» 
besides,  the  complainant  admits  in  his  dep- 
osition that  the  checks  were  taken  for  col- 
lection, and  hence  subject  to  be  charged 
back,  and  so  the  cashier  testified.  There  can 
be  no  doubt«  and  we  so  find  the  fact,  that  the 
ba^k  took  the  checks  in  question  merely  for 
collection,  and  that  the  credit  given  therefor 
was  not  absolute,  but  was  subject  to  counter 
charge  in  case  the  checks  should  prove  non- 
collectible  after  the  exercise  of  due  diligence 
on  the  part  of  the  bank.  The  only  question 
remaining  is  whether  the  bank  exercised  due 
diligence.  The  facts  bearing  upon  this 
branch  of  the  case  are  as  follows:  On  the 
afternoon  of  June  2,  1898,  after  banking 
hours,  Eastes  drew  the  two  checks  in  ques- 
tion, one  in  favor  of  complainant  and  the 
oUier  in  favor  of  Flippen  &  Givan,  a  firm  of 
which  complainant  was  a  member.  The 
proof  shows,  however,  that  the  beneficial  in- 
terest in  this  latter  check  belonged  to  com- 
plainant. At  the  same  time  these  checks 
were  indorsed  to  defendant  bank,  and  on  the 
next  day  were  credited  to  complainant's  ac- 
count, it  being  the  custom  of  the  bank,  when 
papers  came  in  after  banking  hours  on  any 
day,  to  enter  it  the  next  day.  On  the  same 
day— June  3d — these  checks  were  for- 
warded to  the  First  National  Bank  at  Nash- 
ville. Upon  receiving  tliese  checks  from  the 
mail,  the  latter  wrote  defendant  bank  that 
it  could  not  handle  the  checks,  giving  as  a 
reason  that  the  bank  of  A.  Bryan  &  Co.  at 
Watertown  had  suspended.  In  reply  to  this, 
defendant  bank  wrote  the  First  National 
Bank  to  forward  the  checks,  and  they  would 
be  paid.  Thereupon  that  bank  did  for- 
ward the  checks  directly  to  the  bank  of  A. 
Bryan  &  Co.,  and  that  bank,  on  tLJ  I3th  of 
June,  1896,  marked  the  checks  paid,  charged 
the  amount  of  them  to  the  account  of  Mr. 
Eastes,  leaving  it  due  him  a  balance  of  $55, 
and  returned  these  checks  to  him,  but  did 
not  forward  the  amount  called  for  by  the 
checks  to  the  First  National  Bank.  The  13th 
of  June  was  Saturday,  and  on  Monday,  the 
15th,  A.  Bryan  A  Co.  made  an  assignment, 
and  closed  their  doors,  with  only  $30  in  cash 
on  hand.  On  said  13th  day  of  June  the  First 
National  Bank  sent  their  Attorney  to  A. 
Bryan  &  Co.  for  the  purpose  of  securing  them 
against  loss  on  checks  they  held  against  said 
banking  concern,  amounting  to  $1,147,  not 
including  the  checks  now  in  controversy. 
This  attorney  obtained  from  A.  Bryan  &  Co. 
collaterals  to  the  amount  of  $1,700  to  secure 
the  above-mentioned   checks,   amounting   to 


NoTB. — As  to  sending  checks  for  collection 
directly  to  tbe  drawee  bank,  see  Anderson  v. 
Rodgers  (Kan.)  27  L.  R.  A.  248.  and  note*  also 
Kersbaw  v.  Ladd  (Or.)  44  L.  U.  A.  236,  and 
47  K  R.  A. 


Minneapolis  Sasb  St  Door  Co.  v.  Metropolitan 
Bank  (Minn.)  44  L.  R.  A.  504. 

As  to  Imnking  customs  in  general,  see  nots 
to  Schoonover  v.  Jacobs  (Iowa)  21  L.  R.  A.  440. 
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$1,147,  but  asked  for  and  took  no  security 
for  the  checks  involved  in  this  litigation, 
nor  does  it  appear  that  he  had  any  instruc- 
tions to  demand  collaterals  to  secure  these 
checks.  According  to  the  usual  course  of  the 
mail,  letters  mailed  at  Alexandria  on  June 
3d  would  reach  Nashville  on  the  same  day, 
and  a  reply  might  be  had  at  Alexandria  by 
the  4th  or  6th  of  June.  So,  if  the  First 
National  Bank  wrote  by  return  mail  its  let- 
ter to  the  defendant  bank,  in  which  it  stated 
that  it  could  not  handle  the  checks  because 
A.  Bryan  &  Ck>.  had  closed  their  bank,  this 
letter  reached  Alexandria  at  least  by  the 
I'ventng  of  the  5th  of  June,  and,  if  the  de- 
fendant bank  promptly  forwarded  its  letter 
to  the  First  National  Bank,  in  which  it  said 
that  the  checks  would  be  paid,  and  instructed 
that  bank  to  forward  them,  this  letter 
reached  Nashville  not  later  than  Saturday, 
June  ^,  cr  Sunday,  June  7.  If  the  First 
National  Bank  promptly  obeyed  the  instruc- 
tions given,  and  forwarded  the  checks  to 
Watertown  for  collection,  they  ought  to  have 
reached  that  place  not  later  than  June  9, 
assuming  that  the  First  National  Bank  re- 
ceived the  letter  of  instructions  of  defendant 
bank  not  earlier  than  June  8.  In  due  course 
of  mail,  the  First  National  Bank  should  have 
had  returns  from  the  checks  not  later  than 
June  11,  which  was  Thursday.  The  above 
findings  are  based  upon  the  assumption  that 
the  defendant  bank  and  its  correspondent 
acted  with  reasonable  promptness  in  conduct- 
ing their  correspondence  and  in  forwarding 
the  checks.  The  proof  does  not,  however,  in 
fact,  disclose  on  what  day  the  First  National 
Bank  wrote  its  letters  to  defendant  bank, 
bit/ing  it  could  not  handle  the  checks  because 
A.  Bryan  &  Ck>.  had  closed  their  doors,  nor 
the  dates  of  any  of  the  subsequent  corres- 
pondence. The  bank  of  A.  Bryan  &  Co.  was 
closed  the  whole  of  the  week  ending  June  6. 
It  opened  for  business  June  8,  and  continued 
open  during  the  whole  of  that  week,  paying 
checks,  but  finally  closed  the  doors,  as  al- 
ready stated,  on  the  following  Monday, 
June  15,  and  made  an  assignment,  leaving  a 
large  number  of  checks  unpaid.  At  the  time 
the  checks  in  question  were  deposited  with 
the  defendant  bank,  it  was  known  both  by 
that  bank  and  hy  the  complainant  that  A. 
Bryan  &  Go.  were  embarrassed,  and  that 
the  bank  was  then  closed,  but  it  was  supposed 
by  both  parties  that  this  embarrassment  was 
only  temporary,  and  during  that  week  de- 
fendant bank  lent  A.  Bryan  &  Co.  without 
security,  $1,000,  to  enable  them  to  get  their 
bank  again  started.  Watertown,  the  place 
where  A.  Bryan  A,  Co.'s  bank  was  located, 
was  only  7  miles  from  Alexandria,  and  was 
between  that  point  and  Nashville,  and  there 
was  daily  mail  between  the  two  places;  also 
telephone  connection;  likewise  one  could  go 
from  Alexandria  to  \vatertown  by  private 
conveyance,  and  return  within  three  hours. 
It  was  expected,  however,  by  the  complain- 
ant, that  defendant  bank  would  put  the 
checks  in  course  of  collection  according  to  its 
usual  method  of  business;  that  is,  throueh 
its  correspondents.  It  was  not  contemplated 
or  expected  by  either  party  that  the  bank 
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would  send  a  private  messenger  to  Water- 
town  for  the  purpose  of  presenting  the 
checks  at  the  counter  of  the  bank  of  A.  Bryan 
&  Co.  It  does  not  directly  appear  from  the 
proof  that  there  was  more  than  one  bank  at 
Watertown,  but  we  think  it  is  a  fair  infer- 
ence from  the  testimony  that  there  was  no 
other  bank  there.  There  is  no  proof  show- 
ing what  the  custom  of  banks  is  as  to  the 
presenting  of  checks  upon  a  drawee  bank 
when  there  is  only  one  bank  at  the  place;  that 
is,  as  to  whether  the  custom  of  the  business 
is  to  mail  the  ch^ck  to  such  drawee  bank. 
The  bank  of  A.  Bryan  &  Co.  was  insolvent 
when  the  checks  in  controversy  were  issued 
by  defendant  Eastes,  but  neither  he  nor 
complainant  nor  the  defendant  bank  knew 
the  fact,  but,  as  stated,  all  knew  that  said 
bank  of  A.  Bryan  &  Co.  was  embarrassed. 
The  First  National  BaiUc  at  Nashville  was 
the  regular  correspondent  of  the  bank  at 
Alexandria.  The  latter  bank  was  in  the 
habit  of  intrusting  similar  business  to  the 
former. 

Is  the  Bank  of  Alexandria  liable  under 
the  facts  above  stated  T  We  think  not.  In 
the  case  of  Second  Nat.  Bank  v.  Cumminga, 
89  Tenn.  609,  618,  18  S.  W.  115,  it  is  said: 
"By  the  great  weight  of  authority,  the  bank 
receiving  a  bill  for  collection,  payable  at  a 
distant  point,  is  impliedly  instructed  to  send 
such  bill  to  a  suitable  agent  for  collection 
at  the  place  of  payment;  and  such  agent, 
when  so  selected,  becomes  the  agent  of  the 
owner  of  the  bill,  and  is  not  the  agent  of  the 
transmitting  bank.  Bwnk  of  Louisville  v. 
First  Nat.  Ba/nk,  8  Baxt.  101,  35  Am.  Rep. 
691.  If  the  debt  be  lost  by  the  negligence 
of  the  agei^  so  selected,  the  right  of  action 
is  in  the  owner  of  the  paper,  and  not  in  the 
bank  forwarding  the  paper.  Ihid.  The  lia- 
bility of  the  transmitting  bank  is  only  for  its 
own  negligence."  In  this  statement  of  the 
rule  it  is  observed  that  the  court  says  the 
initial  bank  must  send  the  paper  to  a  suit- 
able agent  for  collection  at  the  place  of  pay- 
ment. The  case  from  which  we  have  taken 
this  excerpt  exhibited  an  instance  of  where 
the  initial  bank  sent  directly  to  another 
bank  in  the  place  of  payment.  The  same  is 
true  of  the  8  Baxter  case  referred  to  therein. 
But  we  do  not  understand  the  court  to  mean 
that  the  initial  bank  would  be  bound  to  send 
the  papers  directly  to  the  place  of  payment, 
or  that  it  could  not  make  use  of  intermediary 
banks,  according  to  its  usual  course  of  busi- 
ness, for  the  purpose  of  conducting  the  pa- 
per to  the  place  of  payment.  The  rule  is, 
where  a  check  is  drawn  on  a  bank  distant 
from  the  initial  bank  in  which  such  check 
is  placed  for  collection,  the  initial  bank  has 
the  right  to  forward  the  check  to  the  place 
of  payment  through  its  wonted  channel  of 
correspondence.  In  Alorse  on  Banking  the 
following  illustration  is  given:  A  and  B 
and  their  respective  banks  were  in  two  dis- 
tant towns,  and  A  delivered  or  sent  to  B  his 
check  on  the  C  Bank.  B  deposited  it  in  the 
D  Bank  for  collection.  It  is  said  if  C  Bank 
and  D  Bank  are  in  two  provincial  towns, 
and  D  Bank  has  no  correspondent  in  tlie 
place  where  C  Bank  is  situated,  it  may  send 
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to  its  correspondent  in  the  nearest  large 
town  or  city  whose  facilities  for  collecting 
from  G  Bank  are,  or  might  reasonably  be 
supposed  to  be,  greater  and  more  available. 
It  is  true  that  this  may  result  in  some  in- 
stances in  loss  to  the  holder  of  the  check. 
Mr.  Morse^  in  the  course  of  stating  the  rule, 
notes  this  fact  as  follows:  'This  course  of 
proceeding  on  the  part  of  B's  bank  may  be 
perfectly  sufficient  as  an  acquittance  of  its 
duty  and  liability  to  B.  Yet  it  mi^  also  be 
periecUy  consistent  wiUi  B's  loss  of  his  rem- 
edy aeainst  A  in  case  payment  of  the  check 
should  be  lost  by  reason  of  its  arriving  at 
G  Bank  later  by  this  process  than  it  would 
have  arrived  if  sent  according  to  those  or- 
dinary requirements  of  the  common  law 
which  govern  the  relations  of  drawer  and 
payee.  It  will  be  seen,  therefore,  that  the 
deposit  of  a  check  in  tiie  holder's  bank  for 
collection  may,  in  a  certain  conjunction  of 
circumstances,  result  in  his  total  loss  of  the 
amount,  without  any  right  of  action  against 
any  person  or  corporation  for  reimburse- 
ment Several  facts  must  combine,  it  is 
true,  to  produce  this  conjunction,  to  wit: 
First,  the  presentment  by  toe  collecting  bank 
to  the  drawee  bank  for  payment  must  be 
later  than  it  would  have  been  had  the  or- 
dinary rule  of  presentment  as  between  draw- 
er and  payee  been  followed ;  second,  it  must 
appear  that  the  check  would  have  been  paid 
had  it  been  presented  within  the  time  set  by 
this  rule,  or,  at  least,  that  the  bank  was  pay- 
ing during  that  time,  and  that  the  drawer's 
account  was  good  for  the  sum  called  for; 
third,  payment  must  be  refused,  and  tho  re- 
fusal must  be  by  reason  of  the  failure  of  the 
bank  occurring  subsequent  to  such  time,  and 
before  actual  presentment;  or  by  some  other 
like  reason  beyond  the  control  of  the  draw- 
er." But  it  is  further  said :  "There  can  be 
no  real  necessity  for  the*  employment  of  any 
intermediate  agencies  where  the  collecting 
bank  and  the  drawee  bank  are  both  in  the 
same  place.  If  the  collecting  bank,  without 
distinct  permission,  sees  fit  to  have  recourse 
to  them,  it  does  so  at  its  own  risk  of  all  the 
consequences  which  may  result.  This  rule, 
of  course,  does  not  operate  to  abridge  the 
rights  of  banks  to  make  any  of  those  trans- 
fers of  debits  and  credits  among  themselves 
in  the  course  of  clearing,  which  usage  has  in- 
troduced for  the  purpose  of  facilitating  the 
settlement  of  their  mutual  accounts  in  the 
most  convenient  manner."  Again  it  is  said : 
"The  understanding  which  is  assumed  to  be 
mutual  and  to  enter  into  the  contract  of  the 
parties  is  that  the  bank  shall  perform  the 
various  acts  which  are  embraced  in  the  busi- 
ness of  collection  in  every  respect  according 
to  the  method  which  it  is  wont  to  pursue  in 
accordance  with  the  local  law,  rules,  and 
regulation."  Again,  stating  the  question  as 
to  which  bank  is  liable  to  the  owner  of  the 
paper  who  deposited  it  for  collection,  it  is 
said :  "The  question  concerns  the  duty  and 
liability  of  the  several  banks  preceding  in 
the  chain  of  transmission  the  last  one  which 
has  to  eflfect  the  actual  collection.  Thus,  if 
A,  living  in  Portland,  holds  a  note  payable 
in  New  York,  and  deposits  it  in  his  bank  in 
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Portland  for  collection,  the  bank  in  Port- 
land may  be  supposed  to  forward  it  to  ita 
correspondent  bank  in  Boston,  which  in  turn 
will  forward  it  to  its  correspondent  bank  in 
New  York  city,  where  finally  the  collection 
is  to  be  made.  The  question  then  is  whether 
or  not  the  Portland  bank  has  so  far  fulfilled 
and  discharged  its  duty  to  A  by  the  due  and 
sufficient  transmission  of  the  paper  on  ita 
course  for  collection  that  it  is  thereby  freed 
and  absolutely  relieved  from  all  liability  for 
defaults  subsequently  occurring  in  Boston 
or  in  New  York;  or  whether,  on  the  other 
hand,  the  Boston  and  New  York  banks,  and 
any  notary  or  other  agent  employed  by  the 
last  bank  in  the  business  of  collection  (in- 
cluding notarial  demand  and  protest,  if 
made),  are  all  subagents  of  the  Portland 
bank  in  suchm  sense  that  the  law  of  agency 
rendering  it,  as  principal,  liable  to  answer 
for  any  and  all  their  defaiilta,  will  govern  in 
the  case."  Morse,  Banks  &  Banking,  2d  re- 
vised ed.  391-393,  397,  404. 

Assuming,  then,  that  under  the  rules 
stated  the  check  may  be  sent  to  the  place  of 
payment  through  intermediate  banks,  it  fol- 
lows, under  the  rule,  that  the  initial  bank 
discharges  its  duty  to  the  person  who  depos- 
its the  check  for  collection  if  such  interme- 
diate bank  or  banks  are  suitable  persons  for 
the  performance  of  the  business ;  and,  in  the 
event  such  proper  selections  are  made,  such 
intermediate  bank  or  banks,  down  to  the  last 
one  in  the  chain,  become  the  agents  of  the 
owner  of  the  paper,  and  responsible  to  him 
as  such.  It  is  said  that  it  would  be  very 
strong  evidence  on  the  part  of  the  bank  if  it 
is  shown  to  have  selected  the  agent  which  it 
is  wont  to  employ  for  the  transaction  of  its 
own  business  of  the  same  nature,  and  that 
the  courts  are  accustomed  to  speak  of  such 
evidence  as  if  it  were  substantially  conclu- 
sive. Morse,  Banks  &  Banking,  2d  Revised 
ed.  415.  It  follows  that  under  the  facts 
found  the  Bank  of  Alexandria  exercised 
proper  care  in  selecting  the  First  National 
Bank  as  an  intermediary,  and  that  its  duty 
was  then  discharged  to  the  complainant 
when  it  sent  tlie  paper  by  the  mail  of  the 
next  day  to  said  First  National  Bank,  and 
the  latter  became  the  agent  of  the  complain- 
ant. It  is  true  that  when  the  First  Nation- 
al Bank  sent  the  check  directly  to  the  drawee 
bank  it  was  guilty  of  negligence.  The  au- 
thorities upon  this  point  in  favor  of  the  prop- 
osition stated  are  overwhelming.  Mer- 
chants* Nat.  Bank  v.  Ooodmanf  109  Pa.  422, 
58  Am.  Rep.  728,  2  Atl.  687 ;  Drovers'  Nat, 
Bank  v.  Anglo-American  Pkg.  d  Provision 
Co.  117  111.  100,  57  Am.  Rep.  865,  7  N.  E. 
601;  Anderson  v.  Rodgers,  63  Kan.  542,  30 
Pac.  1067,  27  L.  R.  A.  248.  and  see  note  to 
that  case  containing  a  collection  of  the  au- 
thorities; 3  Am.  &  Eng.  Enc.  Law,  p.  809, 
note  3.  But  the  Bank  of  Alexandria,  un- 
der the  rules  stated,  is  not  responsible  for 
this  default  of  the  First  National  Bank.  For 
another  reason,  also,  we  must  hold  that  the 
Bank  of  Alexandria  is  not  liable.  This  is 
that  the  bank  of  A.  Bryan  &  Co.  was  insol- 
vent at  the  time  the  check  was  dra^vn,  and 
it  was  not  at  all  certain  that  the  check  would 
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ha^e  been  paid  eyen  if  presented.  It  oer« 
tainljr  was  not  collectible  by  law.  So,  even 
if  tbe  defendant  bank  had  been  guilty  of  neg- 
ligence, no  right  of  action  would  exist. 
There  must  not  only  be  negligence,  but  in- 
jury, as  a  result  of  it.  Sahlien  y.  Bank  of 
Lonoke,  90  Tenn.  221,  231-233, 16  S.  W.  378; 
Bruce  v.  Baxter,  7  Lea,  477 ;  Collier  v.  Pu^ 
liam,  13  Lea,  114.  118. 

The  result  is,  there  is  no  error  in  the  de- 
cree of  the  chancellor,  and  it  must  be  af- 
firmed, with  costs  of  this  court  and  of  the 
court  below. 

All  the  Judges  concur. 

Affirmed  orally  by  Supreme  Court  Jan- 
nary  10,  1899. 


NANZ  &  NEUNER 

V. 

CUMBEBLAND  GAP  PARK  CX)MPAKY  et 

ol.,  Appie, 


Attilla  COX,  Trustee,  etc.,  AppU 

V. 

NANZ  &  NEUNER. 


( 


>Tenn. 


) 


■mrfcltliiflr  the  soil  and  beautifrlAS 
ffronnd  bjr  plant Insr  flowers,  shrabs, 
and  trees  on  It,  without  making  any  erec- 
tion, ttnietare,  building,  or  fixture,  except  a 
rustic  bridge,  the  mode  or  material  of  con- 
■tmctlng  which  Is  not  shown,  and  which  Is 
an  Item  of  bat  little  Importance,  will  not 
sustain  a  mechanic's  lien  under  Shannon's 
Code,  i  8581,  authorising  liens  for  a  bouse, 
fixtures,  machinery,  "or  Improvements  made*' 
upon  land.  In  favor  of  the  mechanic  or  under- 
taker, founder  or  machinist,  who  does  the 
work  or  famishes  the  materials  or  puts  there- 
on any  fixtures,  machinery,  or  matfrlal,  and 
in  favor  of  all  persons  who  do  work  or  fur- 
nish material  '*for  the  ballding  contem- 
plated." 

(September  80,  1899.) 

APPEALS  by  defendants  in  the  first  case 
and  plaintiiT  in  the  second  from  a  decree 
of  the  Court  of  Chancery  Appeals  which  af- 
firmed a  decree  of  the  Chancery  Court  for 
Claiborne  Coun^  fixing  a  mechanic's  lien 
upon  property  of  the  Cumberland  Gap  Park 
Company.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Jesse  I*.  Rosers  for  appellant  Cox. 

Meeara.  Iiueky,  Saaford^  A  Fowler, 
for  appellee: 

The  work  and  labor  done  and  materials 
furnished  by  Nanz  A,  Neuner  were  such  as 
clearly  giye  them  a  lien  under  the  statutes  of 
Tennessee. 

Shannon's  Code,  S  8681. 

*'The  lien  is  fayored  by  the  l^slature,  and 
should  not  be  hazarded  by  dangerous  niceties 


in  its  enforcement,"  and  "a  liberal  construc- 
tion of  our  mechanics'  lien  laws  is  the  rule." 
Barjiea  v.  Thompson,  2  Swan,  314;  Alley 
y.  Lanier,  1  Coldw.  540 ;  Sieger  v.  Arctio  Re- 
fHgerating  Co,  89  Tenn.  453,  11  L.  R.  A.  580, 
14  S.  W.  1087;  16  Am.  &  Eng.  Enc.  Law,  p. 
179. 

Wilkes,  J.,  delivered  the  opinion  of  the 
court* 

The  Cumberland  Gap  Park  Company 
owned  certain  real  estate  at  Harrogate,  Ten- 
nessee, upon  which  was  erected  the  Four  Sea- 
sons Hotel.  Nanz  &  Neuner  are  florists  at 
Louisville,  Kentucky,  and  made  a  contract 
with  the  company  in  writing  to  furnish  and 
plant  flowers  and  shrubbery,  to  build  a  rus- 
tic bridge,  and  grade  the  walks  and  ways 
about  thepremises  for  the  aggregate  sum  of 
$3,000.  lliey  carried  out  their  contract,  but 
received  only  part  of  the  amount  agreed  to  be 
paid,  and  there  is  a  balance  owing  under  the 
contract  of  $2,744.33,  besides  interest.  Nanz 
A,  Neuner  insist  that  they  have  a  lien  upon 
the  buildings  and  grounds  of  the  company 
for  the  amount  due  them,  by  the  terms  and 
under  the  provisions  of  our  statutes  relat- 
ing to  liens  of  mechanics,  and  embodied  in  § 
3531  of  Shannon's  Code.  The  company  has 
become  insolvent,  and  is  being,  or  has  been, 
wound  up  under  a  proceeding  in  the  Federal 
court,  and  the  purchaser  under  decrees  in 
that  cause,  with  the  company  and  others,  is 
resisting  the  right  to  any  lien  as  claimed. 

The  cuancellor  held  that  a  lien  exists  un- 
der the  statute  for  the  character  of  work 
done,  and  materials  furnished,  in  this  case, 
and  gave  decree  for  such  lien  and  judgment 
for  uie  amount  due,  and  the  court  of  chan- 
cery appeals  has  affirmed  this  holding,  and 
there  is  an  appeal  to  this  court,  and  an  as- 
signment of  error.  The  statute  referred  to, 
and  under  which  the  lien  is  claimed,  is  as  fol- 
lows: "Mechanic's  Lien,  and  Lien  for  La- 
bor and  Materials.  There  shall  be  a  lien  up- 
on any  lot  of  ground  or  tract  of  land  upon 
which  a  house  has  been  constructed,  built, 
or  repaired,  or  fixtures  or  machinery  fur- 
nished or  erected,  or  improvements  made,  by 
special  contract  with  the  owner  or  his  agent, 
in  favor  of  the  mechanic  or  undertaker, 
founder  or  machinist,  who  does  the  work  or 
any  part  of  the  work,  or  furnishes  the  mate- 
rials or  any  part  of  the  materials,  or  puts 
thereon  any  fixtures,  machinery,  or  material, 
either  of  wood  or  metal,  and  in  favor  of  all 
persons  who  do  any  portion  of  the  work  or 
furnish  any  portion  of  the  material,  for  the 
building  contemplated  in  this  section." 
Shannon's  Code,  §3531. 

It  has  been  held  in  a  number  of  cases,  in 
this  as  well  as  in  other  states,  that  a  liberal 
construction  should  be  giyen  to  mechanic's 
lien  laws.  Bai'nea  y.  Thompson,  2  Swan, 
314;  Alley  v.  Lanier,  1  Coldw.  540;  Sieger 
V.  Arctic  Refrigerating  Co.  89  Tenn.  453»  14 
S.  W.  1087 ;  Ragon  v.  Hotoard,  97  Tenn.  334, 
37  S.  W.  136;  16  Am.  &  Eng.  Enc.  Law,  p. 


Nora. — On  the  question.  Who  are  laborers 
within  a  statute  creating  liens?  see  note  to 
Tod  V.  Kentucky  Union  R.  Co.  (C.  C.  App.  6th 
C.)  18  L.  R.  A.  805;  also  Rogers  v.  Dexter  ft 
47  L.  R.  A. 


P.  R.  Co.  (Me.)  21  L.  R.  A.  528;  and  Little 
Rock,  H.  S.  ft  T.  R.  Co.  v.  Spencer  (Ark.)  42  L. 
R.  A.  834. 
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179;  White  Lake  Lumber  Co,  v.  Ritssell,  22 
Neb.  126,  34  N.  W.  104;  Harrison  v.  Wom- 
en's Homceopathio  Asso.  134  Pa.  558,  19 
Atl.  804;  Dugan  Out  Stone  Co,  ▼.  Oray, 
114  Mo.  497,  21  S.  W.  854.  And  this 
liberal  construction  applies  to  the  sub- 
ject-matter that  is  the  property  to  which 
the  lien  attaches,  and  against  which  it  may 
be  enforced.  Steger  v.  JLrctio  Refrigerating 
Co,  89  Tenn.  453,  14  S.  W.  1087.  While  we 
recognize  these  rules  as  well  established, 
they  only  apply  in  favor  of  parties  who  are 
clearly  entitled  to  such  lien  under  the  stat- 
ute. In  Thompson  v.  Baxter,  92  Tenn.  305, 
21  S.  W.  668,  it  is  said:  "The  claimant 
must  make  it  clearly  appear  that  he  has  a 
lien.  This  lien  is  purely  statutory,  and  un- 
known to  the  common  law.  Only  those 
enumerated  and  embraced  in  the  statute  are 
entitled  to  the  lien.  A  liberal  construction 
of  the  mechanic's  lien  law  does  not  mean 
that  they  shall  be  liberally  construed  in  em- 
bracing or  including  others  than  those  enu- 
merated in  the  statutes.  ...  No  one  is 
entitled  to  the  lien  unless  the  statute  includes 
him  or  them.  They  are  not  to  be  included  by 
strained  construction.  Unless  the  statute 
gives  the  lien,  the  party  has  none."  The  me- 
chanic's lien  law  being  purely  a  creation  of, 
and  regulated  by,  statute,  we  can  derive  but 
little  aid  in  the  proper  construction  of  our 
own  statute  from  the  decisions  of  other  states, 
unless  the  statutes  are  identical  in  ter^s, 
which  is  not  probably  the  case  in  any  two 
states  in  the  Union,  nor  are  the  holdings  uni- 
form. To  illustrate:  The  decisions  in 
many  states  hold  that  architects  are  entitled 
to  the  Hen  of  mechanics.  See  cases  collated 
in  Stryker  v.  Cassidy,  76  N.  Y.  50,  32  Am. 
Kep.  262.  But  in  this  state  it  is  held  they 
are  not  entitled  to  such  lien.  Thompson  v. 
Baxter,  92  Tenn.  305,  21  S.  W.  668.  And 
this  is  the-  holding  in  many  cases  in  other 
states.  See  Stryker  v.  Cassidy  (N.  Y.)  32 
Am.  Rep.  265,  266,  note.  The  statutes  in  the 
several  states  are  more  or  less  specific  in 
enumerating  the  kind  of  work  done,  labor  and 
material  furnished,  and  improvements  made, 
and  in  some  states,  in  express  terms,  the  lien 
is  given  for  fences,  walls,  pavements,  etc.  But 
generally  terms  are  used  which  indicate  that 
the  lien  is  to  exist  only  for  buildings  or  some 
kind  of  structures  of  wood,  stone,  or  metal, 
erected  on  the  land,  or  fixtures  or  machinery 
placed  in  the  buildings  or  connected  there- 
with, and,  under  such  statutes,  it  has  been 
held  that  the  lien  does  not  extend  to  and  em- 
brace fences,  walls,  swings,  bridges,  seats, 
etc.  See  a  collation  of  cases  in  La  Crosse  d 
M.  R.  Co.  V.  Vanderpooly  78  Am.  Dec.  691, 
and  notes,  11  Wis.  119.  Thus,  it  has  been  held 
that  a  statute  which  gives  a  li'^n  for  the  build- 
ing, repairing,  or  omamentiii.^  any  house  or 
other  building,  or  appurtenance  thereto, 
gives  no  lien  upon  a  lot  for  curbing,  grading, 
and  paving  the  street  in  front,  though  done 
under  a  contract  with  the  owner  of  the  lot. 
Smith  V.  Kennedy,  89  111.  485.  In  Indiana 
it  is  held  that  making  a  pavement  in  front ol 
47  L.  R.  A. 


a  lot,  or  abutting  thereto,  cannot  be  regarded 
in  anv  sense  as  the  construction  or  repair  of 
a  building  or  such  lot.  Knauhe  v.  Kerchner, 
39  Ind.  217.  So  in  Yearsley  v.  Flanigen,  22 
Pa.  489.  When,  however,  the  pavement  is 
laid  by  one  who  furnishes  the  brick  and  stone 
work  about  the  building,  including  the  pave- 
ment, the  contract  being  entire,  the  lien  will 
cover  cost  of  the  pavement  as  well  as  the 
building.  Yearsley  v.  Flanigen,  22  Pa.  489 ; 
Dugan  Cut  Stone  Co,  v.  Gray,  114  Mo.  497, 
21  S.  W.  854 ;  MoDermott  v.  Claas,  104  Mo. 
14,  15  S.  W.  095.  The  same  principle  is  ap- 
plied in  Steger  v.  Arctic  Refrigerating  Co.  89 
Tenn.  453,  14  S.  W.  1087.  In  Henry  v.  Plitt, 
84  Mo.  237,  it  is  held  that,  when  walks  and 
fences  are  constructed  under  one  entire  con- 
tract, the  mechanic  has  a  lien  for  the  labor 
and  material  expended  on  them,  if  they  are 
appurtenant  to  the  building  and  constructed 
at  the  same  time.  In  Oregon  it  was  held 
that  a  person  employed  to  grade,  fill,  and 
otherwise  improve  a  lot  in  an  incorporated 
city  has  a  hen  for  his  work  in  that  state. 
Pilz  V.  KUlingsworth,  20  Or.  432,  26  Pac.  306. 
But  in  Minnesota  it  is  held  that  a  mechanic 
has  no  lien  for  filling  in  and  grading  earth 
about  buildings  already  erected,  when  the 
work  does  not  enter  into  or  contribute  to  the 
erection,  alteration,  or  repair  of  any  build- 
ing or  structure  upon  the  land.  Pratt  v. 
Dunoan,  36  Minn.  545,  82  N.  W.  709.  Acain« 
in  Drew  v.  Mason,  81  111.  498,  25  Am.  Rep. 
288,  it  is  held  that  furnishing  and  fixing  a 
lightning  rod  on  a  house  is  not  within  the 
statute  ^ving  a  lien  for  labor  and  materials 
in  building,  utering,  repairing,  or  ornament- 
ing a  house.  In  Pratt  v.  Dunoan,  36  Minn. 
545,  32  N.  W.  709,  it  is  sUted  that  the  stat- 
ute of  Minnesota  gives  a  lien  for  the  erec- 
tion, alteration,  or  repair  of  any  house,  mill, 
manufacturing  or  other  building  or  appurte- 
nances, and  it  was  held  that  &is  language 
would  not  authorize  a  lien  for  improvements 
or  operations  on  the  soil  merely,  which  do 
not  enter  into  or  contribute  to  the  erection, 
alteration,  or  repair  of  any  building  or  struc- 
ture upon  the  land,  and  which  are  wholly  un- 
connected with  the  erection  of,  or  work  upon, 
such  artificial  structures.  The  lien  in  that 
case  was  claimed  for  earth  furnished  and 
labor  done  in  banking  up  the  basct^'icut  and 
foundation  walls  of  the  buildings  on  the 
premises,  and  in  filling  and  grading  the 
grounds  for  the  purpose  of  sodding,  and  the 
lien  was  in  that  case  refused.  These  hold- 
ings are  largely  based,  if  not  altogether,  upon 
the  special  wording  and  phraseology  of  the 
statutes  under  which  they  are  made,  and, 
while  they  are  instructive,  Uiey  are  not  con- 
trolling, under  our  statute.  In  the  present 
case,  the  contention  is  that  the  lien  rests  up- 
on a  proper  construction  of  the  term  used  in 
the  statute,  "improvements  made."  But  we 
think  it  evident,  from  a  reading  of  the  stat- 
ute, that  the  improvements  therein  referred 
to  are  such  as  buildings  and  structures.  The 
latter  part  of  the  section  uses  the  expression, 
"building    contemplated    in    this    section." 
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And  this  construction  of  these  terms  is 
strengthened  by  the  use  and  the  connection 
in  which  they  are  used  in  S§  3533,  3534,  3540, 
3542,  Shannon's  Code.  In  Missouri,  where 
the  decisions  are  very  liberal  in  sustaining 
and  extending  the  lien,  it  has  been  held  that 
the  word  "improvements"  will  not  cover  en- 
gines, boilers,  etc.  CoUina  v.  Mott,  45  Mo. 
100.  In  Brotcn  v.  Wyman,  56  Iowa,  452,  9 
N.  W.  344,  it  is  held  that  a  person  who 
breaks  a  prairie,  and  prepares  it  for  cultiva- 
tion, is  not  entitled  to  a  lien  given  for  any 
building,  erection,  or  "improvement  upon 
land."  In  this  case  it  was  said  that  the 
breaking  of  the  prairie  was  an  improvement 
of  the  land,  and  so  was  each  annual  plowing. 
Fertilisers  cause  an  improvement  of  the  land, 
but  the  party  who  furnishes  them  to  be  put 
into  the  land  has  no  lien' for  furnishing  such 
material  to  make  the  improvement.  In  the 
ease  at  bar  the  complainants  "improved"  the 
prf»perty  by  putting  on  it  flowers,  shrubs, 
trees,  and  by  grading,  and  probably  gravel- 
ing, the  groun&  and  walks,  but  they  nutde  no 
erections,  structures,  buildinsn,  fixtures,  or 
machinery  unless  the  rustic  bridge  may  be 
classed  as  such,  and  there  is  nothing  to  ^ow 
how  or  out  of  what  it  was  construeted,  and 
It  was  plainly  but  a  part  of  the  grading  and 
furnishing  the  walks  and  drives,  and  an 
item  of  but  little  importance,  as  it  is  not 
separately  priced,  and  enters  into  other 
items,  valued  at  $1,200.  If  we  should  hold 
that  a  mechanic's  lien  exists  for  such  work 
as  this,  and  such  material  and  such  improve- 
ments, we  must  also  hold,  as  a  logical  se- 
quence, that  the  person  who,  under  a  con- 
tract, fells  the  forest  trees,  and  turns  the  soil, 
and  puts  the  land  in  cultivation,  and  thus 
permanently  improves  it^  has  a  lien  for  such 
services,  and  we  must  also  hold  that  the 
dealer  who  furnishes  the  fertilizer  to  improve 
the  ground  also  has  a  lien,  and  that  the  la- 
borer who  undertakes  to  do  clearing,  ditch- 
ing, and  grubbing  has  a  lien.  Indeed,  we 
can  draw  the  line  nowhere,  if  it  would  ex- 
clude anyone  who  does  any  labor  or  furnishes 
any  material  to  permanently  improve  the 
land  at  any  time.  We  think  the  statute  re- 
fers to  erections,  structures,  fixtures,  ma- 
chinery, and  buildings, — ^things  constructed 
upon  the  land, — and  not  to  the  enriching  of 
the  soil  and  beautifying  the  ground  by  plant- 
ing flowers,  shrubs,  and  trees  on  it. 

We  are  of  opinion,  therefore,  that  the 
chancellor  and  uourt  of  Chancery  Appeals 
u?cre  in  error  in  fueing  a  lien  in  this  case,  and 
their  Jioldings  are  reversed,  and  the  com- 
plainants' bill  is  dismissed  at  their  costs. 
In  this  view  of  the  case,  it  is  not  necessary  to 
consider  the  other  questions  in  the  case,  ex- 
cept to  say  that  we  do  not  think  the  proceed- 
ings in  the  Federal  court  could  prevent  or 
estop  complainants  from  asserti^  or  enforc- 
ing their  lien  if  they  had  one.  "niey  are  en- 
titled to  their  judgment  against  the  company 
with  which  they  contracted,  but  must  pay 
all  costs. 
47  Lb  B.  A. 


B.  G.  ROBINSON 

V. 

W.  W.  BIERCE,  Appt. 
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1.  The  sarrencler  of  possession  wltlt- 
ont  aetnal  eviction  imposes  upon  a  gran- 
tee under  coTeoants  of  warranty  and  against 
encumbrances  the  burden  of  showing  that 
he  surrendered  to  a  paramount  tttle  in  order 
to  recover  on  his  warranties. 

2.  Bifflit  years'  unexplained  delay  in 
prosecntinff  snits  for  taxes  will  defeat 
the  lien  thereby  acquired  oa  the  property, 
where,  except  for  the  suits,  the  taxes  would 
be  barred  by  statute. 

8.  Paynaent  of  tajies  after  ttk^y  -vronld 
ItATe  been  barred  except  for  suits  insti- 
tuted therefor,  and  after  the  suits  have  been 
delayed  so  long  as  to  defeat  the  Hen  acquired 
by  them,  does  not  entitle  a  grantee  to  re- 
cover on  coyenants  of  warranty  end  sgalnst 
encumbrances. 

(May  8,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Chancery  Court  for  Shelby  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  amount  of  taxes  which  plaintiff 
had  paid  to  remove  a  lien  on  property  sold 
to  him  by  defendant  under  covenant  of  war- 
ranty.    Reversed, 

The  facts  are  stated  in  Uie  opinion. 

Mr,  R.  M«  Heatliy  for  appellant: 

Covenants  of  seisin  against  encumbrances 
and  of  right  to  convey,  if  untrue,  are  broken 
immediately  when  made. 

Kenney  v.  Norton,  10  Heisk.  387. 

As  nearly  twelve  years  had  elapsed  after 
the  deed  to  Robinson  had  been  made  before 
he  paid  the  claimed  taxes  and  costs,  any  suit 
upon  the  various  covenants  was  barred  by 
the  statute  of  limitations  and  laches. 

OalUher  v.  Oalliher,  10  Lea,  27. 

A  breach  of  covenant  of  general  warranty 
must  be  by  eviction. 

East  Tennessee  Nat,  Bank  v.  First  Nat, 
Bank,  7  Lea,  425;  Allison  v.  Allison,  1  Yerg. 
24;  Ferries  v.  Earshea,  Mart.  &  Y.  48,  17 
Am.  Dec  782;  Miller  v.  Bentley,  5  Sneed, 
675;  Callis  v.  Coghill,  9  Lea,  138. 

Robinson  did  not  personally  owe  these 
claimed  taxes,  and  he  was  interfering  with 
people  who  also  did  not  admit  liability, 
and  who  were  endeavoring  to  investigate. 

He  committed  "merely  an  officious  volun- 
tary act"  wholly  incapable  of  creating  the 
relation  of  debtor  and  creditor  between  the 
parties. 

Nora. — As  to  the  effect  of  laches  In  respect 
to  a  claim  of  the  state,  see  also  State  ▼.  Spon- 
augle  (W.  Va.)  43  L.  R.  A.  727. 

As  to  the  effect  of  delay  to  terminate  the  Hen 
of  a  lis  pendens,  see  Taylor  ▼.  Carroll  (Md.) 
44  L.  R.  A.  479. 

On  the  question  when  taxes  on  land  become 
a  lien  or  encumbrance,  see  note  to  Cialg  v.  Sum- 
men  (Minn.)  16  L.  R.  A.  286. 
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McNairy  v.  Thompson,  1  Sneed,  154;  fer- 
guson  v.  Quinn,  97  Tenn.  46,  33  L.  R.  A. 
688,  36  S.  W.  676. 

If  Kobtnson  could  have  defended  himself 
he  was  bound  to  do  so. 

De  La  Cucata  v.  Insurance  Co,  of  "N,  A. 
136  Pa.  62.  9  L.  R.  A.  635,  20  Atl.  50«5. 

The  inexcusable  laches  of  the  plaintiff  in 
the  tax  suit,  if  it  was  ever  good,  furnished 
ample  defense  to  £.  Q.  Robinson. 

Mann  v.  Roberts,  11  Lea,  57;  Collins  v. 
North  British  d  M.  Ins,  Co.  91  Tenn.  435,  19 
8.  W.  525 ;  Angell,  Limitations,  note  4,  S  323 ; 
East  Tennessee  Coal  Co,  v.  Daniel,  100  Tenn. 
78,  42  S.  W.  1062;  Armstrong  v.  Harrison, 
1  Head,  382;  Jones  v.  Cloud,  4  Coldw.  236; 
MaoBwell  v.  Lea,  6  Heisk.  247. 

Messrs,  Plerson  A  EwinSt  for  appellee: 

The  act  creating  the  limitation  provides 
that  the  institution  of  the  suit  should  ar- 
rest the  running  of  the  statute,  and  filing 
the  bill  was  certainly  the  institution  of  the 
suit. 

Collins  V.  Vorth  BHtish  d  M,  Ins.  Co.  91 
Tenn.  432,  19  S.  W.  525. 

MoFarlaadt  Special  Judge,  delivered  the 
opinion  of  the  court : 

On  16th  February,  1886,  C.  W.  Frazer, 
now  deceased,  sold  to  W.  W.  Bierce  a  lot  in 
Memphis,  and  executed  a  deed  to  him.  On 
the  3lBt  July,  1886,  Bierce  sold  this  lot  to 
£.  G.  Robinson,  complainant  herein.  At  the 
time  of  sale  by  Frazer  to  Bierce  there  were 
some  back  taxes  due  on  this  lot;  and  whex\ 
Frazer  executed  his  deed  to  Bierce  he  also 
executed  to  Bierce  a  written  agreement  in 
which  it  is  recited  that  back  taxes  were  due 
upon  this  lot,  and  th&t  by  this  aereement 
Bierce  agreed  to  take  no  steps  about  the 
same,  nor  interfere  Uierein,  and  that  the  pay- 
ment and  settlement  of  same  were  to  be  ledft 
entirely  and  solely  with  said  C.  W.  Frazer; 
and  Bierce  testifies  that  at  the  time  of  the 
sale  bv  him  to  Robinson  the  latter  was  in- 
formed as  to  the  arrangement  between  him- 
self and  Frazer  in  regard  to  the  back  taxes, 
and  the  original  paper  was  turned  over  to 
him,  and  he  was  at  the  time  fully  aware  that 
Frazer  was  to  look  after  the  tax  matter,  and 
take  such  course  as  he  saw  proper  in  respect 
thereto,  without  interference  on  his 
(Bierce's)  part,  and  Robinson  assented  to 
the  arrangement.  In  1897  Robinson,  through 
his  agent»  Avery,  negotiated  a  sale  of  the 
lot  to  one  Graves,  but,  these  taxes  appearing 
on  the  books  as  unpaid.  Graves  recused  to 
complete  the  purchase;  and  therefore  a  cor- 
respondence ensued  between  the  parties 
about  them,  Robinson  insisting  that  Bierce 
should  pay  them,  and  Bierce  referred  the 
matter  to  Mrs.  Frazer,  *  executor  of  G.  W, 
Frazer.  On  December  28,  1897,  Bierce 
writes  to  Averv,  agent  of  Robinson,  in  re- 
sponse to  one  from  him,  saying:  "We  are 
this  day  writing  Mrs.  Frazer  to  have  Mr. 
Heath  consult  with  you  immediately  upon 
his  return,  and  we  verily  believe  there  will 
be  no  trouble  whatever  in  obtaining  a  check 
47  L.  R.  A. 


from  Mr.  Heath  for  whatever  amount  you 
may  expend  in  relieving  the  Calhoun  St. 
property  from  any  tax  encumbrance."  Up- 
on receiving  this  letter  Avery  had  the  taxes 
reduced  as  much  as  possible,  and  paid  the 
balance  of  taxes,  which  were  state  and  county 
for  the  years  1873  to  1884,  both  inclusive, 
and  amounting  to  $422.99,  including  interest 
and  costs,  and  thereupon  filed  his  bill  to  re- 
cover the  amount  from  Bierce.  Bierce  an- 
swered, claiming  that  these  taxes  were 
barred  when  paid  by  Robinson,  and  were  not 
such  an  encumbrance  upon  tJbe  land  as  was 
covered  by  the  warranty  in  his  deed  to  Rob- 
inson. In  this  deed  executed  by  Bierce  to 
Robinson  there  were  covenants  of  warranty 
and  against  encumbrances,  but  not  of  seisin. 
There  was  a  decree  for  complainant,  from 
which  defendant  Bieroe  has  appealed  and  as- 
signed errors. 

The  substantial  question  raised  by  thA 
pleadings  is.  Were  these  taxes,  when  paid  by 
kobinson,  such  an  encumbrance  on  the  land 
as  to  justify  Robinson  in  paying  off  same 
before  actual  eviction,  and  entitle  him  to  sue 
his  vendor  T  Under  tiie  common  law,  where 
there  is  a  covenant  of  seisin  this  covenant 
is  broken  at  once  if  there  be  an  encumbrance, 
and  there  can  be  an  action  at  once,  for  the 
breach.  Bamett  v.  Clark,  5  Sneed,  436; 
Kincaid  v.  Brittain,  6  Sneed,  122;  Austin  y. 
Richards,  7  Heisk.  665.  If  there  be  only 
covenants  of  warranty  of  title,  these  cannot 
be  sued  on  without  alleging  and  proving 
actual  eviction.  Crutoher  v.  Stump,  5  Hayw. 
(Tenn.)  100;  Allison  v.  Allison,  1  Terg.  16; 
Perriss  v.  Harshea,  Mart.  AY.  48,  17  Am. 
Dec.  782.  Complainant  insists,  however, 
that  under  covenants  against  encumbrances 
the  authorities  in  Tennessee  hold  that  a  ven- 
dee may  yield  to  a  superior  title,  or  pay  off 
an  encumbrance  or  judgment  or  lien  on  the 
land,  and  sue  for  breach  of  the  covenants, 
without  eviction.  Kenney  v.  Norton^ 
10  Heisk.  888;  Austin  v.  McKinney,  6  Lea, 
499;  CaUis  v.  Coghill,  9  Lea,  137.  In  Ken- 
ney V.  Norton,  101  Heisk.  388,  Norton  had 
conveyed  to  Hubbard,  trustee,  to  secure  a 
debt.  The  trustee  sold  to  Kenney.  Norton 
owed  unpaid  purchase  money,  and  the  land 
was  sold,  upon  proper  proceedings,  for  pay- 
ment of  this  purchase  money,  ^ad  was 
bought  in  by  Kenney,  who  then  sued  Norton 
on  his  covenants  of  title  made  to  Hubbard, 
trustee.  Held,  that  this  covenant  of  war- 
ranty ran  wil^  the  land,  and  that  the  pur- 
chaser could  pay  off  the  encumbrance  fas- 
tened upon  the  land;  suggesting  that  this 
was  stated  as  the  rule  in  Stipe  v.  Stipe,  2 
Head,  171,  but  not  definitely  settled.  The 
court  adds:  "It  must,  as  a  matter  of  course, 
be  a  valid,  subsisting  encumbrance  fixed  on 
the  land,  and  one  which  the  party  would  be 
compelled  either  to  discharge  or  have  en- 
forced against  the  land,  and  which  was  para- 
mount to  his  own  title,  and  by  law  would 
override  it."  To  the  same  effect  is  Austin 
V.  MoKinney,  5  Lea,  499.  Judgment  of  evic- 
tion, without  actual  eviction*  is  condnsiTt, 
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where  notice  is  given  to  defend.  Greenlaw 
▼.  WUUamay  2  Lea,  533;  WilliafM  y.  Burg,  9 
Lea,  455.  In  Cai/ta  v.  Coghill,  9  Lea,  137,  a 
judgment  for  poBsession  of  land,  recovered 
against  tiie  widow  of  warrantor^  holding  un- 
der warrantor,  in  favor  of  a  third  party,  held 
to  be  such  eviction  aa  would  enable  a  vendee 
of  same  land,  purchasing  from  warrantor,  to 
recover  purchase  money.  But  it  is  main- 
tained in  such  case  that  the  party  who  sur- 
renders possession  without  actual  eviction 
does  so  at  his  peril,  and  in  a  suit  against  the 
warrantor  the  burden  of  proof  lies  upon  the 
plaintiff  to  show  the  paramount  title. 

The  burden,  then,  being  upon  the  plain- 
tiff here  to  show  this  paramount  title,  the 
question  is.  Has  the  complainant  done  so? 
The  complainant  has  assumed  this  burden, 
and  has  shown  that  the  lot  was  assessed  to 
one  Parker  for  taxes  of  1873  and  1874,  and 
to  C.  W.  Frazer  for  the  other  years;  that 
two  tax  bills  were  filed  for  the  recovery  of 
these  taxes;  and  those  tax  bills  and  the  pro- 
ceedings thereunder  are  made  parts  of  the 
record.  There  are  several  defects  pointed 
out  by  defendant  in  these  two  proceedings, 
which  are  not  necessary,  however,  to  be  no- 
ticed. The  facts  important  to  be  noticed  are 
that  Frazer  is  made  a  party  to  the  first  bill, 
and  the  complainant,  Robinson,  to  the  sec- 
ond. In  the  first  case  a  pro  oonfesao  was 
taken  against  Frazer  on  the  19th  of  August, 
1887,  and  no  further  steps  taken  as  to  him. 
He  died  in  July,  1897;  and  in  the  second 
proceeding  a  service  of  process  was  had  on 
kobinson  on  April  14,  1890,  and  no  further 
steps  taken  in  this  case.  With  these  two  tax 
suits  in  this  condition,  Robinson  voluntarily 
paid  off  these  taxes  January  13, 1898, — ^nearly 
eleven  years  after  the  last  step  taken  in  the 
first  case,  and  eight  years  after  the  last  step 
In  the  second  suit.  Under  act  1885,  chap. 
24,  all  taxes  are  barred  by  limitation  unless 
suit  is  brought  within  six  years  from  the 
1st  January  of  the  year  on  which  taxes  ac- 
crued. All  of  these  taxes  were  barred,  then, 
unless  the  bar  is  saved  by  the  institution  of 
the  several  suits  therefor  above  mentioned. 
The  institution  of  these  suits  preserved  the 
lien  of  these  taxes  after  bar  operated,  not  as 
originally  imposed,  but  by  virtue  of  the  in- 
stitution of  the  suits  themselves,  and  con- 
verted the  statutory  lien  into  one  of  lis 
pendens,  and  must  be  regarded  as  such  at  the 
time  of  the  payment  of  these  taxes ;  and  the 
question  then  becomes  one  of  lis  pendens. 
The  contention  of  complainant  is  that  by  the 
very  terms  of  the  act  of  1885  itself  the  insti- 
tution of  the  suit  for  taxes,  and  nothing 
more,  suspends  the  running  of  the  statute, 
snd  an  ingenious  argument  to  this  effect  is 
based  upon  the  word  ''instituted"  in  the  act, 
citing  Collins  v.  North  British  d  M,  Ins.  Co. 
91  Tenn.  432,  19  S.  W.  525.  That  case  only 
decides  that  the  filing  of  a  bill  in  equity  is 
the  beginning  or  institution  of  a  suit,  and 
does  not  affect  this  question.  The  construc- 
tion contended  for  oy  learned  counsel  for 
complainant,  of  this  statute,  is  too  narrow. 
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The  institution  of  a  suit  for  taxes  properly 
b^un  against  the  proper  parties  does  stop 
the  running  of  the  statute,  but  from  its  in- 
stitution that  suit  is  subject  to  all  the  rules 
of  practice  an  dthe  results  of  laches  or  sub- 
sequent incidents  as  any  other  suit;  and  if 
in  this  case  there  was  such  laches  in  its  pros- 
ecution as  lost  to  the  state,  county,  or  city 
the  lien  it  acquired  upon  this  property  by  the 
institution  of  its  tax  bills,  or,  to  put  it  dif- 
ferently, if  the  state,  county,  or  city,  having 
instituted  its  tax  suit  so  as  once  to  suspend 
the  statute  of  limitations,  failed  to  prosecute 
such  suit  so  as  to  preserve  this  suspension, 
it  lost  by  laches  the  benefits  obtained  by 
bringing  the  suit.  This  is  the  effect  of 
laches  in  the  prosecution  of  any  suit. 

This  complainant,,  in  his  bill,  states  that 
when  he  bought  this  property  from  Bierce 
he  had  no  knowledge  of  the  existence  of  any 
back  taxes  thereon  which  were  any  encum- 
brance on  the  property,  and  consequently 
did  not  know  of  the  existence  of  any  tax 
suits.  ^  He  was  therefore  an  innocent  pur- 
chaser with  respect  to  this  lis  pendens  of 
this  tax  suit,  in  the  case  of  Mann  v.  Rob- 
erts, 11  Lea,  57,  failure  to  prosecute  a  suit 
for  nearly  four  years  was  held  to  be  such 
laches  as  lost  the  lien  of  lis  pendens  as 
against  an  innocent  or  bona  fide  purchaser  ot 
the  land.  In  Williamson  v.  Williams,  11 
Lea,  356,  the  same  principle  was  held;  the 
court  saying  the  doctrine  of  many  cases 
operates  harshly  upon  innocent  purchasers, 
and  can  only  be  sustained  on  grounds  of  pub- 
lic policy,  where  the  private  mischief  must 
yield  to  public  convenience.  See  Murray  v. 
Ballou,  1  Johns.  Ch.  576.  This  being  so.  when- 
ever the  case  is  within  this  rule  it  must  be 
enforced,  but  should  not  be  extended  beyond 
its  settled  requirements  and  well-defined  con- 
ditions. The  true  grounds  upon  which  the 
courts  should  decide  whether  there  has  or 
has  not  been  such  a  prosecution  of  any  given 
suit  as  to  preserve  or  destroy  the  continuity 
of  the  lis  pendens  is  by  the  application  of  the 
established  principles  of  estoppel.  The  law 
imposes  the  duty  upon  the  plaintiff  or  com- 
plainant to  prosecute  with  proper  diligence. 
The  public  have  a  right  to  expect  it.  If 
there  is  a  failure  to  prosecute,  the  courts 
have  a  right  to  treat  the  negligence  as  in- 
tentional and  misleading  to  the  public.  If 
the  degree  of  this  negligence  has  been  so 
great  as  to  have  induced  the  public  to  be- 
lieve that  the  prosecution  of  the  suit  has 
been  abandoned,  they  should  then  hold  the 
plaintiff  or  complainant  estopped  from 
claiming  to  the  contrary.  13  Am.  &  Eng. 
Enc.  Law,  p.  891.  No  fixed  or  arbitrary  rule 
can  be  formulated  by  which  to  define  laches, 
nor  definite  time  fixed,  without  which  steps 
shall  be  taken  in  a  given  suit,  or  the  same 
brought  to  conclusion.  To  have  the  benefit 
of  lis  pendens^  however,  there  should  be  a 
close  and  continuous  prosecution  of  the  suit 
from  its  commencement  to  its  close;  taking 
into  consideration  the  character  of  the  case, 
the  obstacles  thrown  in  the  way  by  the  op- 
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posing  litigant,  and  tbe  usual  law's  delay. 
Hay  den  v.  Bucklin,  9  Paige,  612.  A  delay 
of  seventeen  months  in  one  case,  and  of  three 
years  in  another,  have  been  held  sufficient  to 
deprive  the  creditor  of  a  priority  of  lien  by 
levy.  Owens  v.  Patteson,  6  B.  Mon.  489,  44 
Am.  Dec.  780;  Deposit  Bank  v.  Berry,  2  Bush, 
236.  This  court  has  held  that  the  lien  of  a  levy 
on  land  of  a  justice's  execution  may  be  lost, 
as  against  an  intermediate  innocent  pur- 
chaser, by  a  failure  to  file  the  papers  in  the 
circuit  court  for  condemnation  in  a  reason- 
able time.  Anderson  v.  Talhot,  1  Heisk. 
407 ;  Zook  v.  Smith,  6  Bazt.  213.  The  lien 
of  an  attachment  on  land  has  been  held  to 
be  lost  by  a  delay  of  two  years  in  the  prose- 
cution of  the  suit  {Petree  v.  Bell,  2  Bush, 
58),  and  of  a  mechanic's  lien  where  there 
was  a  delay  of  four  years  {Ehrman  v.  Ken- 
drick,  1  Met.  (Ky.)  146).  These  cases  are 
all  quoted  with  approval  in  the  case  of  Mann 
V.  Roberts,  11  Lea,  57.  It  is  true  that  laches 
in  prosecution  of  a  given  suit  may  be  ex- 
plained, and,  thus  explained,  lis  pendens 
may  be  preserved  for  a  great  number  of 
years,  but  that  does  not  help  the  complain- 
ant in  this  cause.  The  rule  as  laid  down  in 
Callis  V.  Coghill,  9  Lea,  137,  is  that  when  the 
grantee  in  possession  surrenders  possession 
before  eviction,  or  suffers  eviction  pro  tanto 
by  paying  off  an  encumbrance,  he  must  be 
prepared  to  justify  such  surrender  by  clearly 
making  out  the  facts  authorizing  his  acts. 
Here  the  complainant  seeks  to  justify  his 
payment  of  this  encumbrance  by  showing 
pendency  of  these  suits,  and,  in  order  to  do 
this,  exhibits    records    which    disclose  the 

Sross  laches  in   this  prosecution,   while  he 
oee  not  attempt  to  explain  the  effect  of  the 
laches. 

It  is  again  insisted  that  these  were  tax 
suits,  and  they  should  be  treated  with  great 
leniency,  because  they  involve  a  great  num- 
ber of  tracts  of  land  and  a  great  number  of 
parties,  and  that  the  delay  is  generally  to 
the  advantage  of  the  defendants,  and  gives 
them  time  to  raise  the  money  to  pay  off  the 
taxes.  We  know  of  no  rule  of  sovereignty 
or  divinity  which  hedges  a  tax  suit  with  im- 
munity from  the  rules  of  equity  and  prac- 
tice which  control  other  suits.  The  very 
facts  stated  by  complainant,  of  the  number 
of  parties  and  tracts  of  land  involved,  tend 
to  obscure  particular  lots  and  names  of  indi- 
vidual owners,  and  render  more  secret  the 
liens  placed  upon  particular  lots;  and  bring 
these  cases  clearly  within  the  rule  which  re- 
quires more  active  diligence  in  the  prosecu- 
tion of  suits  which  fix  secret  liens,  in  order 
that  hurt  may  not  fall  to  innocent  parties. 
Our  conclusion  is  that  the  complainant  has 
not  shown  that,  at  the  date  he  paid  the  taxes 
sued  for,  they  constituted  sucn  an  encum- 
brance upon  the  lot  bought  by  him  as  justi- 
fied him  in  paying  them  off  before  even  a 
decree  adjudging  them  to  be  a  lien  upon  this 
lot. 

The  decree  of  the  chancellor  is  reversed, 
and  the  bill  dismissed,  at  the  costs  of  the 
complainant. 
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1.  CltT  ordinances  tor  the  refrvlatton 
of  the  bnalnesa  of  retailing  Intoxicat- 
ing llqnora,  which  Is  not  problDited  by  the 
general  laws  of  the  state,  cannot,  under  the 
pretext  of  public  regulation,  prohibit  or 
harass  those  engaged  In  the  business  by  arbi- 
trary, oppressive,  unreasonable,  and  vexatious 
restrictiona 

2.  An  ordinance  reaniringr  tHe  ear- 
tains  to  front  'vrindovra  and  doom  of 
the  lower  atory  of  a  bnainesa  honae 
to  be  hoisted,  raised  up,  or  otherwise  removed 
from  sunset  to  sunrise  during  night  is  un- 
reasonable and  invalid  as  applied  to  a  retail 
liquor  dealer,  when  the  business  is  not  pro- 
hibited by  state  law. 

8.  An  ordinance  reaniringr  saloons  to 
he  closed  between  10  p.  u.  and  4  ▲.  m.,  and 
also  on  Sunday,  is  a  reasonable  and  valid 
exercise  of  the  power  to  regulate  such  busi- 
ness. 

4.  An  ordinance  maklngr  it  a  misde- 
meanor  to  let  a  person  in  or  out  of  a 

saloon  during  the  hours  In  which  the  saloon 
Is  required  to  be  closed  Is  unreasonable  and 
void. 

5.  An  ordinance  reaniringr  the  inser- 
tion in  every  saloon  license  of  the  legal 
hours  In  which  the  saloon  keeper  Is  permitted 
to  do  business  is  not  Invalid,  as  It  is  harm- 
less, though  useless. 

O.  The  motiTes  that  prompt  the  enact- 
ment of  an  ordinance  cannot  be  consid- 
ered by  the  court  In  determining  whether  the 
ordinance  is  reasonable  or  unreasonable  and 
oppressive. 

(February  4,  1890.) 

CROSS- APPEALS  from  the  Court  of  Chan- 
cery Appeals  affirming  in  part  a  decree  of 
the  Chancery  Court  for  Giles  County  in  a  pro- 
ceeding to  enjoin  the  enforcement  of  certain 
ordinances  lookixig  to  the  regulation  of  the 
liquor  traffic.     Affirmed, 
The  facts  are  stated  in  the  opinion. 
Afr,  Flonrnoy  Rivers  for  complainant. 
Mr,  John  T.  Allen  for  defendant. 

Wilson,  J.,  delivered  the  opinion  of  the 
court: 
This  bill  was  filed  Iday  28,  1898,  by  the 

Nora. — For  power  to  prohibit  screens  in  tar- 
room,  see  Champer  v.  Greencastle  (Xnd.>  24  L. 
R.  A.  768,  and  note. 

As  to  sale  of  intoxicating  liquors  on  holidays^ 
see  note  to  Merchants*  Nat.  Bank  v.  Jaffray 
(Neb.)  19  L.  R.  A.  on  page  S17. 

As  to  power  of  state  to  regulate  sale  of  In- 
toxicating liquors,  see  State  v.  Fulker  (Kan.) 
7  L.  R.  A.  183,  and  note;  State  v.  Creeden 
(Iowa)  7'  L.  R.  A.  295,  and  note;  Tragesser  v. 
Gray  (Md.)  9  L.  R.  A.  780,  and  note;  McCul- 
lough  V.  Brown  (S.  C.)  23  L.  R.  A.  410;  State 
ex  rel.  George  v.  Aiken  (8.  C.)  26  L.  R.  A.  345; 
State  V.  Gerhardt  (Ind.)  33  L.  R.  A.  818; 
Plumb  V.  Christie  (Ga.)  42  L.  R.  A.  ISl ;  and 
DeWalt's  Appeal  (Pa.)  45  L.  R.  A.  890. 
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eoxnplainant,  who  is  a  retail  liquor  dealer  do- 
ing bujiinpss  in  Pulaski,  against  the  mayor 
and  aJdermen  of  the  town,  to  enjoin  them 
from  enforcing  against  him  certain  ordinan- 
ces enacted  by  the  municipal  authorities,  on 
the  ground  that  they  are  arbitrary,  unrea- 
sonable, and  oppressiye,  contrary  to  common 
rights,  deprive  him  of  his  property  without 
due  process  of  law,  and  that  they  were  passed 
in  obedience  to  the  edicts  of  tiie  church  to 
which  the  mayor  and  aldermen  belong,  to  fur- 
ther its  propaganda  for  the  prohibition  of 
the  liquor  traffic,  and  not  to  regulate  it.  The 
bill  is  quite  lengthy,  covering  over  twenty 
pages  of  closely  written  matter  in  the  record. 
It  exhibits  the  charter,  ordinances,  etc,of  tiie 
town,  and  designates  the  ordinances  or  by- 
laws complained  of,  and  also  a  number  of  the 
pronouncements  of  the  Methodist  Episcopal 
Church  South  on  the  whisky  question.  It 
describes  Griles  county  and  Pulaski,  the  num- 
ber of  their  inhabitants,  gives  their  race,  etc, 
the  number  of  saloons  in  each,  the  number  of 
churches  and  peace  officers,  and  alleges  that 
Pulaski  is  in  a  purely  agricultural  section, 
that  it  is  not  a  manufacturing,  mining,  river, 
or  railroad  town,  having  the  floating  popula- 
tion of  rough  people  usually  supposea  to  in- 
habit such  towns,  and  that,'  on  the  contrary, 
its  people  are  quiet  and  peaceable,  sober,  in- 
dustrious, and  law-abiding,  and  that  com- 
plainant pays  his  taxes,  privileges,  etc.,  and 
keeps  a  high-toned  place  of  business,  in  con- 
sonance with  the  general  moral  level  of  the 
community,  where  the  respected  and  peace- 
able citizens,  or  sojourners  for  the  time  in 
the  city,  can  resort  and  get  a  refreshing  stim- 
ulant or  recoupment,  and  the  recreation  of  a 
game  of  pool  or  billiards,  in  quiet  and  decent 
comfort,  during  or  after  the  labors  of  the  da  v. 
He  insists  that  what  might  be  a  reasonable 
regulation  of  the  liquor  traffic  in  one  of  these 
rough  towns,  peopled  by  foreigners  and  oth- 
ers not  inured  and  educated  to  the  standard 
of  American  freebom  folk,  would  he  wholly 
unreasonable,  unjust,  and  oppressive  in  a 
town  like  Pulaski,  and  to  its  self-governing, 
sober,  and  self-respectine  people.  In  other 
words,  the  contention  of  the  bill,  in  this  con- 
nection, IS  that  the  reasonableness  or  oppres- 
sive character  of  a  municipal  ordinance  di- 
rected to  the  retail  liquor  traffic  depends 
largely  upon  the  location  and  surroundings 
of  the  particular  town,  and  the  habits  and 
characteristics  of  its  inhabitants  and  of  the 
people  of  the  territory  immediately  sur- 
rounding it.  As  stated,  the  bill  is  quite 
lengthy,  and  sets  out  many  details  and  ar- 
guments t-ending  to  present,  in  the  view  of 
complainant,  the  oppressive  nature  and  un- 
reasonableness of  the  ordinances  inveighed 
against.  But  we  take  it  that  the  juridical 
ground  of  relief  alleged  may  be  summed  up 
in  the  statement  that  the  ordinances  assailed 
were  all  parts  of  a  scheme  to  harass  and  pro- 
hibit his  business,  in  which  he  had  invested 
considerable  capital,  not  to  regulate  it  to 
subserve  the  purposes  of  peace  and  good  or- 
der, and  that  the  scheme  of  the  ordinances 
was  adopted  under  the  promptings  of  the  re- 
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ligious  sentiment  and  purpose  of  the  church 
to  which  the  town  authorities  pas&ing  them 
belong,  to  prohibit  altogether  the  retail  li- 
quor traffic  in  Pulaski,  and  that,  therefore, 
they  were  unreasonable  and  oppressive,  and 
contrary  to  his  legal  rights  under  the  laws 
and  Constitution  of  the  state,  and  should  be 
set  aside  by  the  court.  A  temporary  injunc- 
tion issued  as  prayed  for  in  tne  bill,  under 
the  fiat  of  a  judge.  Upon  motion,  and  no- 
tice thereof,  the  chancellor,  at  chambers,  dis- 
solved or  dismissed  the  preliminary  injunc- 
tion as  to  one  of  the  ordinances,  and  retained 
it  as  to  the  other  three  assailed.  After  this, 
at  the  succeeding  term  of  the  court,  the  mu- 
nicipality interposed  a  demurrer  to  the  bill, 
embracing  eight  grounds.  The  chancellor 
overruled  all  the  grounds  of  the  demurrer, 
except  the  second ;  holding  what  is  designated 
in  tne  record  as  the  "Curtain  Law  Ordi- 
nance," the  "Letting  In  and  Out  Ordinance," 
and  the  "Insertion  of  Hours  of  Business  in 
Saloon  License  Ordinance"  to  be  invalid.  He 
held  the  "Closing  and  Opening  Hour  Ordi- 
nance" valid.  The  defendant  was  given  thir- 
ty days  in  which  to  answer  the  bill.  It,  by 
its  counsel,  stated  in  open  court  that  it  did 
not  desire  to,  and  would  not,  file  an  answer, 
and  it  was  granted  an  appeal  to  the  supreme 
court.  The  complainant  was  also  granted  an 
appeal.  Both  have  assigned  errors.  While 
the  errors  assigned  are  several  in  number, 
they  all  go  to  the  point  of  the  validity  or  in- 
validity of  the  city  ordinances  in  question. 
The  city  insists  that  the  ordinances  are  rea- 
sonable, and  that  their  enactment  was  sanc- 
tioned by  its  charter  and  the  general  laws  of 
the  state.  The  complainant  insists  that  they 
are  oppressive  and  unreasonable;  that  they 
are  not  authorized  by  the  charter  and  general 
law;  that  they  were  not  enacted  to  subserve 
any  needed  police  end,  to  preserve  its  peace, 
good  order,  and  the  morals  of  the  town,  nor 
to  regulate  his  traffic  in  the  liquor  business, 
but  that  they  were  passed  in  obedience  to  a 
religious  sentiment  to  prohibit  the  business. 
It  appears  from  the  record  that  Pulaski 
is  a  municipal  corporation  established  by  the 
legislation  of  this  state,  and  that  various 
acts  have  been  passed  since  its  original  crea- 
tion investing  it  with  municipal  powers  and 
duties.  Among  its  powers  thus  conferred, 
relating  directly  or  indirectly  to  the  question 
at  issue  in  the  case,  is  the  power  "to  pass  all 
ordinances  and  by-laws,  not  contrary  to  the 
Constitution  and  laws  of  the  state,  that  may 
be  necessary  to  carry  out  the  full  intent  and 
meaning  of  this  act  [act  1870]  and  to  accom- 
plish the  object  of  their  incorporation;  to 
appoint  as  many  policemen  as  may  be  neces- 
sary ;  to  issue  warrants  for  the  arrest  of  par- 
ties violating  the  city  ordinances,  and  to  im- 
pose and  collect  fines  therefor;  to  provide 
ordinances  for  the  prevention  and  extin- 
guishment of  fires,  to  organize  fire  compa- 
nies, to  prevent  the  erection  of  wooden  build- 
ings in  any  part  of  the  town,"  etc.;  "to  en- 
act all  such  by-laws  and  ordinances  as  may 
be  necessary  and  proper  to  preserve  the 
health,  peace,  quiet,  and  good  order  of  the 
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town;  to  prevent  and  remoye  nuisances;  to 
establish  night  watches  and  patrols;  to  pun- 
ish breaches  of  the  peace  and  good  order 
>vithin  the  limits  of  the  corporation;  to  es- 
tablish and  regulate  markets  and  inspection; 
to  impose  and  collect  fines  and  forfeitures 
for  the  violation  of  its  ordinances  and  by- 
laws; to  collect  taxes  upon  property,  priv- 
ileges, and  polls  taxed  by  the  state;  to  tax 
bowling,  nine  and  ten  pin  alleys,  and  billiard 
tables,  to  regulate,  license,  and  tax  all  gro- 
cers, merchants,  retailers,  taverns,  brokers, 
coffee  houses,  confectioners,  retailers  of  li- 
quor, peddlers,  hawkers,  livery-stable  keepers, 
etc. ;  and  to  pass  all  by-laws  and  ordinances 
necessary  to  suppress  and  prevent  all  and 
any  species  of  disorder  and  immorality  with- 
in the  limits  of  the  corporation:  provided 
such  by-laws  and  ordinances  shall  not  be  in- 
consistent with  the  Constitution  of  the 
United  States,  or  the  Ck>nstitution  of  the 
state."  Tliere  are  other  powers  conferred,  in 
respect  to  operating  a  system  of  public 
schools,  waterworks,  lighting  plants,  the  is- 
suance of  bonds,  and  other  matters,  which 
need  not  be  cited,  as  they  have  nothing  to  do 
with  the  controversy  before  us.  Among  the 
ordinances  passed  was  one  designated  in  the 
arguments  oefore  us  as  the  "Closing  Ordi- 
nance." It  is  S  96  of  the  city's  printed  code 
or  compilation  of  its  by-laws  or  ordinances, 
and  is  to  the  effect  that  after  "September  1, 
1805,  it  shall  be  unlawful  for  any  owner,  keep- 
er, or  clerk  of  any  saloon,  or  house  in  which 
wines,  beer,  spirituous  or  malt  liquors  of  any 
kind  whatever  are  retailed,  in  the  town  of 
I'ulaski,  to  keep  his  or  her  saloon  in  which 
such  beverages  are  sold  open  between  the 
hours  of  10  o'clock  P.  if.  and  6  o'clock  A.  m., 
and  to  refrain  from  selling  or  giving  away 
any  of  these  liquors  between  these  hours,  ex- 
cept tipon  Uie  prescription  of  a  regular  prac- 
titioner of  medicine.''  And  a  violation  of 
the  ordinance  subjected  the  party  guilty  to 
fine  of  from  $10  to  $25.  This  ordinance  was 
amended,  as  is  conceded,  so  as  to  allow  the 
whisky  dealers  to  open  at  4  o'clock  A.  M. 
llie  city  authorities  passed  April  30,  1898, 
what  are  designated  in  the  record,  and  as- 
sailed, as  the  "Curtain  Ordinance"  and  the 
"Letting  In  and  Out  Ordinance."  Thoy  are 
as  follows:  "Be  it  ordained  by  the  mayor 
and  aldermen  of  the  town  of  Pulaski,  Ten- 
nessee, that  the  by-laws  and  ordinances  of 
said  town  be  amended  by  adding  the  follow- 
ing, and  the  same  shall  be  §  148  of  said  by- 
]aw9  and  ordinances:  Sec.  148.  Be  it  or- 
dained by  the  mayor  and  aldermen  of  the 
town  of  Pulaski,  that  for  the  better  protec- 
tion of  the  life  and  property  in  the  town  of 
Pulaski,  Tennessee,  against  fire  caused  by 
carelessness  or  otherwise,  and  for  protection 
against  burglaries  and  other  violations  of 
law,  that  all  persons  and  merchants  doing 
business  of  any  kind,  in  said  town,  in  houses 
having  glass  windows  or  doors  in  front,  shall 
keep  curtains  or  other  obstructions  to  the 
front  windows  or  doors  in  the  lower  story  of 
all  business  houses  hoisted,  raised  up,  or 
otherwise  removed  from  sunset  to  sunrise 
during  night.  Each  and  every  violation  of 
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this  act  or  ordinance  shall  be  a  misdemeanor, 
for  which  a  fine  of  not  less  than  five  dollars 
nor  more  than  fifty  dollars  shall  be  imposed, 
and  that  this  ordinance  take  effect  immedi- 
ately after  passage,  the  public  welfare  re- 
quiring it.  All  laws  in  confiict  with  this  are 
hereby  repealed."  Be  it  ordained  by  the 
mayor  and  aldermen  of  the  town  of  Pulaski, 
Tennessee,  that  {  96  of  the  by-laws  and  or- 
dinanoes  of  Pulaski  be  and  is  hereby  amend- 
ed so  as  to  read  as  follows:  That  after  the 
word  Medicine'  of  said  9  96,  it  shall  continue 
to  read  as  follows :  That  any  saloon  in  Pu- 
laski, the  owner  or  clerk  thereof  that  lets  a 
person  in  or  out  of  his  or  her  saloon  between 
the  hours  of  10  o'clock  P.  ic.  and  4  o'dock  a. 
M.  during  week  days,  and  from  10  P.  M.  Sat- 
urday night  Until  4  A.  M.  on  the  following 
Monday,  shall  be  guilty  of  a  misdemeanor, 
and  for  each  offense  be  fined  according  to 
part  two  of  this  section.  And  it  shall  be  un- 
lawful for  any  person  found  going  in  or  com- 
ing out,  except  the  owner  or  clerk,  of  any 
hoiue  where  wines,  beer,  spirituous  or  malt 
liquors  are  retailed,  betweoi  the  hours  of  10 
P.  M.  and  4  A.  M.,  or  on  Sunday,  and  he  shall 
be  guilty  of  a  misdemeanor,  and  be  subject 
to  a  fine  of  not  less  than  $10.00  to  $25.00  for 
each  violation  of  this  ordinance."  It  is 
averred  in  the  bill  that  another  ordinance 
was  passed,  directing  the  recorder  to  insert 
in  every  saloon  license  issued  by  him  the  le- 
gal hours  in  which  the  saloonist  was  permit- 
ted to  do  business;  that  is,  from  10  o'clock  p. 
M.  to  4  o'clock  A.  M.  We  do  not  find  this  ordi- 
nance in  the  printed  copy  of  the  charter  and 
by-laws  of  the  city  furnished  us,  but  it  is 
averred  in  the  bill  that  such  an  ordinance 
was  pass^  and  was  in  foroe,  and  upon  demur- 
rer this  averment  must  be  taken  as  true.  It 
is  one  of  the  ordinances  assailed,  and  that 
was  set  aside  by  the  decree  of  the  chancdlor 
on  the  demurrer.  As  before  indicated,  the 
chancellor  held  the  10  o'clock  p.  m.  dosing 
ordinance  to  be  valid. 

The  question  in  the  case  is.  Are  these  or- 
dinances reasonable,  and  their  enactmoit 
sanctioned  by  the  charter  of  the  town  of  Pu- 
laski and  the  general  law?  If  they  are,  they 
should  be  upheld  by  the  courts.  If  they  are 
not,  they  snould  be  annulled,  or  their  en- 
forcement enjoined.  The  authority,  power, 
and  jurisdiction  of  courts  of  equi^  in  this 
state  to  set  aside  and  enjoin  the  enforcement 
of  municipal  ordinances  not  sanctioned  by 
the  charter  of  the  municipality  enacting  them, 
and  by  the  general  law,  is  too  well  settJed  at 
this  day  to  be  open  to  question.  Municipali- 
ties derive  their  power  from  their  charters, 
and  such  powers  are  limited  by  them,  and, 
being  delegated  agencies  or  arms  of  the  state, 
their  ordinances  must  conform  to  the  Consti- 
tution and  general  law  of  the  state.  It  fol- 
lows that  an  ordinance  of  a  municipality  not 
sanctioned  by  its  charter,  or  obnoxious  to  the 
Constitution  and  general  law,  is  ipso  facto 
void.  This  is  elementary  law,  as  announced 
uniformly,  we  believe,  by  all  the  courts. 
Robinson  y.  Vranklin,  1  Humph.  156,  34  Am. 
Dec.  627,  full  note  and  cases  cited;  Memphis 
v.  MemphU  Water  Co.  8  Baxt.  59a;  Ward  v. 
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Qreeneville,  8  Baxt.  229 ;  Smith  ▼.  Knowville, 
3  Head,  246;  South  Covington  d  0.  Street  R. 
Co,  ▼.  Berry,  40  Am.  St.  Rep.  101,  note,  03 
Ky.  43,  16  L.  R.  A.  604,  18  S.  W.  102G ;  Phil- 
lips  ▼.  Denver,  41  Am.  St.  Rep.  230,  note,  19 
Colo.  179,  34  Pac.  902;  Tarklo  v.  Oooik,  120 
Mo.  1,  25  S.  W.  202.  It  is  equally  well  Bet- 
tied  that  municipal  ordinances  must  be  rea- 
sonable. If  they  are  oppressive,  repugnant  to 
fundamental  rights,  or  obnoxious  to  the  gen- 
eral laws  of  the  state,  they  will  not  be  per- 
mitted to  stand  when  questioned  before  the 
courts.  Authorities  supra;  Columbia  y. 
Beasly,  1  Humph.  241,  34  Am.  Dec.  640;  An- 
derson  v.  Wellington,  40  Kan.  173,  19  Pac. 
719;  2  Kent,  Com.  296;  New  York  ▼.  Dry 
Dock,  E,  B,  d  B.  R,  Co,  28  Am.  St.  Rep.  614, 
note,  133  N.  Y.  104,  30  N.  £.  663 ;  People  v. 
Armstrong,  16  Am.  St.  Rep.  684,  note,  73 
Mich.  288,  2  L.  R.  A.  721,  41  N.  W.  276. 
The  business  of  retailing  whisky  is  not  pro- 
hibited by  the  general  laws  of  this  state.  It 
is  recognized  as  legal,  on  condition  that  the 
retailer  pays  his  tax  and  procures  a  license. 
Ward  v.  Greeneville,  8  Baxt.  228.  And  while 
municipalities  in  this  state  as  a  general 
thing,  and  especially  the  city  of  Pulaski,  un- 
der its  charter,  have  the  right  to  regulate 
the  business,  the^  have  no  right,  under  the 
pretext  of  a  public  regpilation,  to  |)rohibit  or 
narass  those  engaged  in  it,  by  arbitrary,  op- 
pressive, unreasonable,  and  vexatious  restric- 
tions. Ward  V.  GreenevUle,  8  Baxt.  228; 
OriUs  V.  Joneshoro,  8  Baxt.  247;  Burge  v. 
Dperaburg  (Jackson,  April  term,  1896).  In 
Ward  v.  Qreeneville,  8  Baxt  228,  it  was  held 
thnt  an  ordinance  of  Qreeneville  forbidding 
licensed  retailers  from  selling  liquors  be- 
tween the  hours  of  6  P.  M.  and  6  ▲.  m.  was 
unreasonable  and  oppressive.  In  the  case  of 
(hills  V.  Joneshoro,  8  Baxt.  247,  in  the  same 
volume,  an  ordinance  prohibiting  the  sale 
of  liquors  by  a  licensed  dealer  after  0  P.  if. 
on  the  three  first  days  of  each  term  of  the  cir- 
cuit court,  on  the  days  on  which  the  county 
court  is  held,  on  the  days  when  any  public 
show  takes  place  in  the  town,  on  the  days  of 
the  college  commencement,  and  on  the  days 
when  fairs  are  held  at  or  near  Jonesboro,  and 
annexing  a  penalty  for  its  violation,  was  held 
to  be  unreasonable  and  oppressive.  Grills 
filed  his  bill  in  the  chanceiy  court  to  enjoin 
its  enforcement  against  him,  as  a  retail  li- 
quor dealer.  A  demurrer  was  filed  by  the  town, 
the  demurrer  was  overruled,  and  the  town 
Appealed.  The  supreme  court  affirmed  his 
decree,  and  made  the  injunction  perpetual; 
Chief  Justice  Nicholson  saying,  in  the  opin- 
ion of  the  court:  "The  allegations  of  the 
bill  in  the  present  case  make  a  clear  case  of 
excessive  and  unauthorized  exercise  of  the 
police  powers  of  the  corporate  authorities. 
Whatever  may  be  our  views  as  to  the  wis- 
dom of  prohibitory  laws  for  the  prevention 
or  suppression  of  the  evils  of  intemperance, 
so  long  as  the  legislature  continues  to  legal- 
ize the  traffic,  and  to  confer  on  those  engaged 
in  it  the  rights  attached  to  their  privileges, 
Uie  courts  are  bound  to  protect  the  exercise 
and  enjoyment  of  these  rights  and  privileges 
against  unreasonable  and  oppressive  ordi- 
nances passed  by  corporate  authorities,  al- 
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though  they  may,  in  the  judgment  of  these 
authorities,  be  passed  in  the  interest  of  mor- 
ality, reli^on,  and  good  order.  The  law  of 
the  state  is  paramount,  and  must  control." 
In  the  case  of  Ward  v.  GreenevUle,  8  Baxt. 
228,  the  chief  justice  said:  "It  must  be 
borne  in  mind  that  a  municipal  corporation 
has  no  power,  under  the  pretext  of  a  public 
regulation,  to  prohibit  the  exercise  of  a  right 
conferred  by  the  state.  Whenever  this  is 
done,  and  to  whatever  extent,  the  prohibition, 
merely  as  a  prohibition,  is  unreasonable,  op- 
pressive, and  invalid.  The  only  reason 
which  we  can  see  for  restraining  the  trade 
for  two  hours  before  dark  and  for  two  hours 
after  daylight  is  simply  for  the  purpose  of 
prohibition  to  that  extent.  The  reason  may 
be  a  sound  one,  when  viewed  simply  as  a  pro- 
hibitory measure.  It  might  be  equally  sound 
if  the  prohibition  was  total  and  absolute. 
But  the  state  has  virtually  forbidden  a  mu- 
nicipal corporation  to  exercise  its  police  pow- 
ers for  purposes  of  prohibition  merely.  To 
be  legitimate,  the  prohibition  must  be  so 
restricted  as  not  to  interfere  unreasonably  or 
oppressively  with  the  rights  conferred  by  the 
state." 

The  ordinances  questioned  here  must  be 
tested  bv  these  principles.  The  "Curtain  Or- 
dinance" is  obnoxious  to  them.  It  is  clearly 
met  by  the  case  of  Burge  v.  Dyershurg,  above 
cited.  See  also  Steffy  v.  Monroe  City,  135 
Ind.  466,  35  N.  E.  121;  Champer  v.  Oreen- 
castle,  46  Am.  St.  Rep.  390,  note,  and  cases 
cited,  138  Ind.  339«  24  L.  R.  A.  768,  35  N. 
E.  14.  Consistently  with  the  principles 
above  announced,  it  has  been  held  by  our 
courts  and  those  of  other  states  that  an  ordi- 
nance requiring  saloons,  billiard  halls,  etc.,  to 
close  at  dark  or  at  9  or  10  o'clock  p.  m.  has 
been  held  reasonable.  Ward  v.  Oreeneville,  8 
Baxt.  228,  and  cases  cited;  Tarkio  v.  Cook, 
120  Mo.  1,  25  S.  W.  202;  Dill.  Mun.  Corp.  S 
400.  So  that,  nothing  more  appearing,  the 
"Closing  Ordinance,"  as  it  is  called,  is  not 
in  excess  of  the  power  of  the  corporation  to 
pass.  The  "Letting  In  and  Out  Ordinance" 
is.  we  think,  under  the  rules,  open  to  the  ob- 
jection that  it  is  unreasonable.  The  court  is 
of  the  opinion  that  the  ordinance  requiring 
the  recorder  to  insert  in  saloon  licenses  the 
hours  in  which  the  parties  to  whom  same 
are  issued  are  authorized  to  keen  open  their 
business  places  and  sell  is  harmless,  as  well 
as  useless,  inasmuch  as  the  ordinance  fixed 
the  hours  of  their  business.  The  court  is  also 
of  the  opinion  that  it  is  wholly  immaterial 
what  the  motives  were  that  prompted  the  en- 
actment of  these  ordinances, — ^whether 
through  or  under  a  religious  sentiment  in 
favor  of  prohibition  individually  entertained 
by  the  mayor  and  aldermen,  or  in  obedience 
to  such  a  sentiment  propagated  and  enforced 
by  the  church  to  which  they  belong, — and 
that  the  court  has  no  right  to  go  into  the 
motives,  influences,  or  reasons  operating  up- 
on them  to  pass  ordinances;  the  function 
and  business  of  the  court  being  to  ascertain 
and  adjudicate  whether  the  ordinances  are 
reasonable,  or  unreasonable  and  oppressive, 
and  therefore  within  or  without  the  corpor- 
ate power  of  the  municipal  authority.     It 
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followfl  that,  in  the  opinion  of  the  court,  all 
of  the  various  charges  and  allegations  of  the 
bill  relative  to  the  pronouncements  of  a  cer- 
tain church  on  the  whisky  traffic,  and  the 
connection  of  the  municipal  authorities  with 
the  said  church,  and  its  coercive  power  and 
influence  over  them  in  procuring  the  passage 
of  the  ordinances  for  purposes  of  prohibi- 
tion, and  not  to  regulate  his  traffic  in  whisky 
as  a  retailer  of  liquor,  are  wholly  irrelevant 
to  the  legal  questions  raised  by  the  bill.  The 
writer  of  this,  as  a  member  of  the  court,  does 
not  subscribe  to  this  position  of  the  court, 
in  the  broadness  of  its  statements,  as  applied 
to  ^he  facts  averred  in  the  bill.  The  court  is 
also  of  the  opinion  that  it  is  within  the  prov- 
ince of  the  municipal  authorities  of  the  town 
to  determine,  in  th^  first  instance,  what  regu- 
lations of  the  whisky  traffic  within  its  limits 
are  proper  and  reasonable  for  the  preserva- 
tion of  peace,  quiet,  and  good  order,  and  that, 
if  reasonable  and  in  coiSormity  to  its  char- 
ter and  the  general  law,  the  court  cannot 


substitute  its  judgment  for  that  of  the  au- 
thorities as  to  the  need  of  the  community  in 
the  matter. 

The  result  is  that  there  is  na  error  in  the 
decree  of  the  chancellor  in  holding  the  "Clos- 
ing Ordinance"  valid,  and  the  "Curtain  Or- 
dinance" and  the  "Letting  In  and  Out  Ordi- 
nance" invalid.  The  other  ordinance  as- 
sailed— the  one  requiring  the  insertion  of  the 
hours  iu  which  saloons  shall  be  kept  open  and 
carry  on  the  business — is  one,  as  we  have 
held,  that  is  harmless  and  useless,  one  way  or 
the  other,  so  far  as  we  can  see.  A  decree 
will  be  entered  here  in  conformity  to  this 
opinion.  Each  party  and  his  surety  will  pay 
half  the  costs  of  the  appeal.  The  cost  below 
will  be  paid  as  adjudged  by  the  chancellor. 

The  other  Judges  concur. 

Affirmed  orally  by  Supreme  Court,  March 
11, 1809. 
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GALVESTON,  HARRISBURG,  A  SAN  AN- 
TONIO RAILWAY  COMPANY,  Plff.  in 
Err., 

V.  F.  ZANTZINGER  ei  al. 


( 


.Tex. 
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The  ejection  of  a  trespasser  from  tbe 
footboard  of  a  locomotive.  Though  his 
presence  there  does  not  interfere  with  the 
manipulation  of  the  machinery  by  the  engi- 
neer, whose  position  is  inside  the  cab,  is 
within  the  authority  of  the  engineer,  when 
he  has  possession  and  control  of  the  engine, 
so  as  to  charge  the  railroad  company  with  lia- 
bility for  his  wrongful  conduct  in  exercising 
the  authority. 

(November  6,  1899.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  First  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  district  court  for  Wharton  County  in  fa- 
vor of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  injuries  to  her  minor  son. 
Afftrmed. 

The  facts  are  stated  in  the  opinion  and  in 
the  opinion  on  former  hearing,  44  L.  R.  A. 
553. 

Mr.  A.  L.  Jackson  for  plaintiff  in  error. 

Messrs.  J.  V.  Meek,  O.  T.  Holt,  and  J. 
H.  Davenport  for  defendants  in  error. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

"The  plaintiff,  Mrs.  E.  S.  Zantzinger,  who 
is  joined  in  this  action  hy  her  husband,  is  tlio 
mother  of  Aimer  Campbell,  a  minor,  and  this 


suit  was  in  her  own  bdialf,  as  well  as  in  be- 
half of  her  son,  to  recover  damages  for  per- 
sonal injuries  sustained  by  him,  as  it  is 
claimed,  through  the  negligence  of  the  appel- 
lant, who  was  defendant  below.  The  evi- 
dence adduced  at  the  trial  showed  that  de- 
fendant had  a  train  of  cars  attached  to  the 
front  end  of  a  switch  engine,  which  was  run- 
ning backward,  pulling  uie  cars  after  it,  into 
the  city  of  Houston,  from  a  neighboring  sta- 
tion. The  switch  enjg;ine  had  no  pilot  or  cow 
catcher  in  front  of  it,  but  attacked  to  each 
end  was  a  footboard  extending  across  the 
track.  The  car  nearest  the  engine  was  a  flat 
car,  several  feet  intervening  &tween  it  and 
the  footboard.  While  the  train  was  slowly 
moving.  Aimer  Campbell,  without  permission 
of  anyone,  and  contraiy  to  the  rules  of  the 
company,  went  upon  the  footboard  for  the 
purpose  of  riding  into  Houston,  and  stood 
upon  it  between  the  engine  and  fl&t  car.  Aft- 
er he  had  ridden  a  short  distance,  the  cylin- 
der cock  of  the  engine  was  opened  hy  the  en- 
gineer, and  hot  water  and  steam  were  there- 
by thrown  upon  his  less  and  feet,  whereupon 
he  sprang  from  the  footboard  towards  the 
flat  car,  intending  to  get  upon  the  latter,  but 
missed  it,  and  fell  upon  tne  track,  and  was 
run  over,  and  injurea  so  that  he  lost,  practi- 
cally, the  use  of  one  of  his  l^s.  The  evi- 
dence is  sufficient  to  show  that  the  cylinder 
cock  was  opened  by  the  engineer  for  the  pur- 
pose of  throwing  the  steam  and  water  upon 
the  boy  in  order  to  make  him  get  off  the  en- 
gine, but  the  evidence  does  not  warrant  the 
conclusion  that  the  engineer  intended  more 
than  this,  or  that  he  intended  to  injure 
Campbell  in  the  way  in  which  he  was  injured. 
The  engineer  had  authority  to  eject' persons 


Note. — As  to  liability  for  liervant's  tortious 
injury  to  third  person  in  the  absence  of  any 
contractual  relation,  see  Ritchie  v.  Waller 
(Conn.)  27  L.  R.  A.  161,  and  note;  Mayer  v. 
Thompson-Hutchison  Bldg.  Co.  (Ala.)  28  L.  R. 
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A.  483 :  Pierce  v.  North  Carolina  R.  Co.  (N.  C.) 
44  L.  R.  A.  31G;  Baltimore  Consol.  U.  Co.  v. 
Pierce  (Md.)  45  L.  R.  A.  G27.  See  also  Nelson 
Business  College  Co.  r.  Lloyd  (Ohio)  46  L  R. 
A.  814. 
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wrongfully  riding  upon  the  engine.  The  evi- 
dence is  also  sufDcient  to  show  that  the  fright 
and  pain  caused  to  Campbell  by  the  steam 
and  water  a]so  caused  him  to  lose  his  pres- 
ence of  mind,  and  to  make  the  leap  in  order 
to  escape.  He  testified  that  he  was  facing 
the  engineer,  with  his  back  to  the  fiat  car, 
and  that,  after  the  escape  of  steam  and  wa- 
ter commenced,  he  turned  and  made  the  leap, 
calculating  to  reach  the  flat  car  with  his  feet, 
but  not  with  his  hands;  that,  after  he  fell 
between  the  cars«  he  crawled  40  or  50*  feet  in 
the  direction  in  which  the  train  was  movingj 
in  order  to  avoid  the  brake  beam  under  the 
flat  car,  and  then  attempted  to  get  across  the 
rail,  and  was  caught.  There  is  also  evidence 
tending  to  show  that  the  engineer  saw 
CampMl  fall  between  the  cars,  knew  his  dan- 
ger, and  could  have  stopped  the  train  in 
time  to  have  avoided  the  injury.  The  un- 
contradicted evidence  shows  that  in  getting 
upon  the  footboard  Campbell  was  a  trespass- 
er, and  was  guilty  of  negligence,  and  the 
court  below  so  instructed  the  jury.  He  was 
nearly  seventeen  years  of  age,  and  under- 
stood the  daneers  and  risks  of  the  situation." 
The  plaintin  in  error  presents  a  number  of 
objections  to  the  judgment  in  this  case,  which 
we  think  it  unnecessary  to  discuss,  except 
that  the  evidence  was  not  sufiicicnt  to  sup- 
port the  trial  court  in  submitting  to  the 
jury  the  question  of  authority  in  the  engi- 
neer to  eject  Aimer  Campbell  Irom  the  foot- 
board of  the  engine.  If  the  evidence  is  suf- 
ficient to  sustain  the  verdict,  the  objection 
must  be  overruled,  although  the  preponder- 
ance may  be  in  favor  of  a  contrary  conclu- 
sion. It  was  proved  that  a  switch  engine  en- 
gaged in  moving  cars  on  the  defendant's 
tra<^  near  the  city  of  Houston  was  being 
operated  by  J.  D.  Middleton,  engineer,  who, 
according  to  the  testimony  of  the  foreman  of 
the  crew,  had  "the  absolute  possession  of  the 
roachinerv  of  the  engine,"  tne  foreman  hav- 
ing the  right  to  direct  the  engineer  when  to 
move  or  stop  and  where  to  ^o.  The  engineer 
occupied  the  cab  of  the  engine  and  could  not 
occupy  the  footboard  while  engaged  in  mov- 
ing the  locomotive.  It  is  evident  that  the 
engineer  had  complete  and  absolute  control 
of  the  movements  of  the  engine,  and,  al- 
though he  in  fact  sat  in  the  w)  while  oper- 
ating it»  the  greater  part  of  the  machinery 
over  which  he  exercised  control  was  outside 
of  the  cab.  When  one  places  his  property  in 
the  possession  and  under  the  control  of  an- 
other, the  right  to  protect  that  possession, 
as  well  as  the  right  to  prevent  any  interfer- 
ence with  its  immediate  use,  springs  out  of 
the  possession  and  out  of  the  duty  to  control 
and  manage  it.  Carter  v.  Louisville^  N.  A. 
A  C.  R,  Co,  08  Ind.  652,  49  Am.  Rep.  780; 
Hoifmun  v.  Hew  York  C.  d  E,  R,  R,  Co.  87  N. 
Y.  26,  41  Am.  Rep.  337.  The  case  of  Carter 
V.  Louisville,  "N.  A.  d  C.  R.  Co.  cited  above, 
is  very  much  like  this.  In  that  case  a  switch 
engine  was  being  operated  in  the  yards  of  the 
railroad  company,  where  one  who  had  no 
right  climbed  upon  the  front  of  the  locomo' 
tive  under  the  headlight,  and  the  engineer, 
who  was  in  charge  of  the  machinery,  forci- 
bly expelled  him  while  the  engine  was  in  mo- 
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tion.  The  trespasser  was  injured,  and 
brought  suit  for  damages.  The  railroad  com- 
pany claimed  that  the  engineer  acted  with- 
out authority,  but  the  court  held  that,  being 
in  charge  of  the  locomotive,  the  engineer  had 
authority  to  eject  intruders,  and  in  support 
of  the  conclusion  the  court  said :  "We  think 
the  appellee,  by  placing  its  servants  in  pos- 
session of  a  switching  engine  for  the  purpose 
of  placing  and  replacing  cars  upon  its  track 
at  Lafayette,  impliedly  gave  them  authori- 
ty, not  only  to  retain  the  exclusive  posses- 
sion of  the  engine  while  so  engaged,  hut  to 
remove  from  it  all  trespassers  and  wrongdo- 
ers. .  .  .  Because  the  employer  might, 
if  present,  remove  from  its  engine  a  trespass- 
er, or  from  its  station  house  an  intruder,  so 
may  the  servant,  to  whom  the  possession, 
care,  and  use  of  the  station  house  or  switch- 
ing engine  have  been  intrusted,  remove  from 
the  one  or  the  other  trespassers  and  wrong- 
doers. It  is  the  right  of  possession  in  the 
master,  and  the  duty  of  the  servant  to  whom 
the  propertv  has  been  intrusted,  to  keep  and 
maintain  that  possession  for  the  master 
which  give  the  fatter  the  right  to  remove 
trespassers."  We  do  not  think  that  it  was 
necessary  that  Aimer  Campbell's  presence 
should  interfere  with  the  actual  manipula- 
tion of  the  machinery  by  the  engineer  to  au- 
thorize the  latter  to  eject  him  from  the  foot- 
board, but,  being  in  the  possession  and  con- 
trol of  the  locomotive,  it  was  the  right  and 
duty  of  the  servant  to  protect  that  posses- 
sion, and  to  use  his  control  for  the  benefit  of 
his  employer.  If  the  authority  of  an  en- 
gineer were  restricted  to  the  cab,  the  greater 
part  of  the  machineiy  operated  by  him 
would  be  beyond  his  protection,  and  he  must 
sit  in  his  place,  and  see  the  operation  of  the 
locomotive  prevented,  or  the  rights  of  the 
owner  invaded,  with  no  power  to  protect  the 
property.  The  presence  of  a  trespasser  up- 
on the  footboard  or  any  part  of  a  locomotive 
is  an  invasion  of  the  owner's  rights,  and  the 
servant  need  not  wait  until  his  work  is  hin- 
dered, or  the  property  endangered,  before  do- 
ing what  the  master  could  do  if  present.  It 
is  our  opinion  that  there  was  sufficient  evi- 
dence to  require  the  court  to  submit  to  the 
jury  the  issue  of  authority,  expressed  or  im- 
plied, of  the  engineer  to  eject  the  trespasser 
on  this  occasion.  The  issue  was  fairly  and 
clearly  submitted  by  the  court,  and  found 
against  the  railroad  company. 

The  case  of  International  d  0.  N.  R.  Co. 
V.  Anderson,  82  Tex.  516,  17  S.  W.  1039,  does 
not  conflict  with  this  view.  In  that  case  the 
trial  court  practically  instructed  the  jury 
that  the  law  would  presume  authority  for  a 
brakeman  to  eject  trespassers  from  a  train, 
and  devolved  upon  the  railroad  company  the 
burden  of  disproving  the  existence  of  such 
authority.  This  court  said:  "But  whether 
the  act  in  question  can  be  implied  from  the 
general  authority  conferred  upon  the  serv- 
ant must,  in  general,  depend  upon  the  nature 
of  the  service  he  is  engaged  to  perform,  and 
the  circumstances  of  the  particular  case. 
.  .  .  An  engineer  has  the  charge  and  con- 
trol of  his  engine,  and  it  is  necessary  for  the 
safe  performance  of  the  important  duties  de- 
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▼olyed  upon  him  that  he  should  haye  author- 
ity to  remove  persons  trespassing  upon  it/*' 
etc.  In  tliat  case  the  issue  was  upon  the  act 
of  a  brakeman,  and  that  portion  of  the  opin- 
ion quoted  with  reference  to  an  engineer  is 
simply  by  way  of  argument  and  illustration, 
but  we  call  attention  to  it  to  show  that  it 
was  intended  to  hold  that  the  question  of  au- 


thority or  not  is  one  of  fact  to  be  determined 
by  the  jury  like  any  other  issue,  and  not  a 
matter  of  law  to  be  decided  bv  the  court. 

Wc  And  no  error  in  the  judffments  herein, 
and  it  m  therefore  ordered  that  the  judg- 
ments of  the  District  Court  and  of  the  Court 
of  Civil  Appeals  be  affirmed. 
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VIRGINIA   SUPREME    COURT  OF  APPEALS. 


James  E.  PHIUjIPS,  Appt,, 

V. 

RECTOR  &  VISITORS  OP  UNIVERSITY 
OF  VIRGINIA  et  al. 


( 


Va. 


) 


A.  meeltanlc'a  Hen  -will  not  attaclt  to 
bnildinflTS  of  a  state  nniTerslty  erected 
In  place  of  one  that  has  been  destroyed  by 
Are,  although  authority  has  been  given  by 
statute  to  the  rector  and  visitors  of  the  onl- 
rerslty  to  raise  money  by  deed  of  trust  on 
the  property,  to  provide  for  erecting  such 
buildings,  where  the  university  Is  in  the 
strictest  sense  a  public  Institution  owned, 
governed,  and  controlled  by  the  state,  and  Its 
property  dedicated  to  public  usea 

(September  27,  1899.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Albemarle 
County  in  favor  of  defendants  in  an  action 
brought  to  enforce  a  mechanic's  lien.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Messrs,  Jo.  Lane  Stem  and  Oeorse 
Perkins,  for  appellant: 

The  statute  erecting  ''The  Rector  and  Vis- 
itors of  the  University  of  Virginia/'  a  cor- 
poration (Code  1887,  §  1541);  the  statute 
fixing  the  general  law  as  to  corporations 
(Code  1887,  S  1008) ;  the  cases  of  Eastern 
Lunatic  Asylum  v.  Oarrett,  27  Gratt.  163; 
ilcClanahan  v.  Western  Lunatic  Asylum,  88 
Va.  466,  13  S.  E.  977;  and  Maia  v.  Eastern 
State  Hospital  Directors  (Va.)  34  S.  E.  617, 
post,  p.  — ,  establish  the  fact  beyond  question 
that  the  defendant  is  a  corporation. 

It  is  in  some  senses,  oerhaps,  a  public  cor- 
poration, but  nevertheless,  as  to  contracts 
within  the  scope  of  its  powers  it  is  amenable 
as  a  private  individual. 

The  right  to  sue  the  Rector  and  Visitors 
of  the  University  of  Virginia  carries  with  it, 
necessarily ,  the  right  to  o4)tain  a  judgment, 
and  the  consequential  right  to  enforce  col- 
lection. 

While  the  rector  and  visitors  of  the  uni- 
versity could  not  contract  any  debt  on  ac- 
count of  the  university  without  the  consent 
of  the  legislature  previously  obtained  (Code 
1887,  9  1556),  the  debt  created  by  the  con- 
tract with  Langley  &  Co.  was  pursuant  to 
and  founded  on  the  act  of  the  legislature  ap- 

Note. — ^As  to  mechanics'  Hens  on  public  prop- 
erty, see  First  Nat.  Bank  v.   Malheur  County 
(Or.)  86  L.  R.  A.  141,  and  nots. 
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proved  January  23,  1896   (Acts  1895-6,  p. 
159). 

The  property  of  a  college  or  university  is 
not  exempt  from  mechanics'  liens,  though  it 
be  prohibited  from  creating  any  encum- 
brance on  its  property  by  mortgage  or  other- 
wise. 

University  of  Lewishurg  v.  Beber,  43  Pa. 
305. 

Messrs.  Duke  A  Bvke  and  John  B, 
MooBt  for  appellees: 

^  The  state  in  its  sovereign  capacity  at  all 
times  jealously  holds  the  university  subject 
to  its  al)eolute  control,  thus  retaining  it  as 
a  part  of  itself, — not  subject  to  any  power 
but  itself,  and  to  be  governed  as  the  state  it- 
self la  governed;  viz.,  by  its  general  assem- 
bly. 

The  University  of  Virginia  is  in  no  sense 
a  private  institution.  It  was  created  by  a 
pirolic  act)  and  has  no  charter  in  the  ordin- 
ary sense  of  the  word. 

The  buildings  of  the  university  are  public 
buildings, — the  property  of  the  state  and  of 
the  public  just  as  much  as  the  capitol  at 
Richmond  or  the  courthouse  of  a  county. 
No  lien  can  be  had  upon  a  public  building  be- 
longing to  the  state. 

Manly  Mfg.  Co.  v.  Broaddus,  94  Va.  647, 
27  S.  E.  438;  Hicks  v.  Roanoke  Brick  Co.  94 
Va.  741,  27  S.  E.  596. 

The  mechanic's  lien  does  not  apply  to 
labor  or  materials  furnished  for  the  state,  or 
the  general  or  local  public. 

Thomas  v.  Illinois  Industrial  University, 
71  ni.  310;  Ray  County  8av.  Bankr.thramer, 
54  Mo.  App.  587 ;  Thomas  v.  Urbana  School 
Dist.  Ed.  of  Edu,  71  111.  283;  Mayrhofer  v. 
San  Diego  Bd.  of  Edu,  89  Cal.  110,  26  Pac. 
646;  Whiteside  v.  School  Diet.  No.  5,  20 
Mont.  44,  49  Pac.  445. 

Riely,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  instituted  to  enforce  a  me- 
chanic's lien  asserted  on  buildings  of  the 
University  of  Virginia, 

It  is  a  well-settled  rule  that  public  prop- 
erty used  for  public  purposes  is  not  liable  to 
sale  for  the  payment  of  debts.  To  allow  it 
to  be  done  would  thereby  annihilate  the  pub- 
lic uses.  For  this  reason  public  policy  for- 
bids a  lien  on  public  property.  A  lien  upon 
property  implies  the  rignt  to  sell  it  for  the 
payment  of  the  lien,  but,  public  property  not 
being  liable  to  be  sold  for  the  payment  of 
debts,  a  mechanic's  lien  cannot  be  asserted 
upon  it,  unless  expressly  authorized  by  law. 
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This  ifl  the  general  current  of  decisions.  Phil- 
lips, Mechanics'  Liens,  S  179;  2  Dill.  Mun. 
Corp.  I  677;  LesMurd  y.  Revere,  171  Mass. 
294,  60  N.  £.  633 ;  Hovejf  v.  Boat  Providence, 
17  R.  I.  80,  9  L.  R.  A.  loG,  20  Atl.  205; 
Thomae  y.  /lUnow  IndMeirial  Umvereity,  71 
111.  312;  Patieraon  y.  Pennsylvania  Reform 
Sehool,  92  Pa.  229;  and  First  Nat,  Bank  y. 
Malheur  County  (Or.)  35  L.  R.  A.  141,  and 
note. 

In  Boisot,  Mechanics'  Liens,  I  308,  the  law 
on  this  subject  is  thus  stated :  "There  can  be 
no  mechanic's  lien  on  public  property,  unless 
the  statute  creating  such  lien  expressly  so 
proYides,  since  such  a  lien  would  be  contrary 
to  public  policy,  and  would  also  be  incapable 
of  enforcement,  public  property  not  being 
subject  to  forced  sale.  For  this  reason  there 
can  be  no  mechanic's  lien  on  a  courthouse, 
nor  on  county  buildings  generally.  Public 
school  buildings  are  also  exempt  from  me- 
chanics' liens.  And  there  can  be  no  mechan- 
ics' lien  on  such  public  institutions  as  the 
Illinois  Industrial  Uniyersity,  the  Nebraska 
State  Lunatic  Asylum,  the  Pennsylyania  Re- 
form School,  and  Girard  College. 

And  in  2  Jones,  Liens,  |  1375,  the  law  is 
similarly  stated.  "On  grounds  of  public 
policy,  the  mechanics'  lien  laws,"  it  is  there 
said,  "do  not,  in  the  absence  of  express  pro- 
yirions,  apply  to  public  buildings  erected  by 
states,  counties,  and  towns  for  public  uses. 
Schoolhouses  erected  for  the  use  of  public 
schools  come  within  this  exemption.  .  .  . 
Such  buildings  are  exempt  from  attachment 
and  from  sale  upon  execution,  and  for. the 
same  reason  are  exempt  from  liens  which 
might  result  in  an  adyerse  sale." 

In  Manly  Mfg,  Co.  y.  Broaddus,  94  Va. 
547,  27  S.  E.  438,  Keith,  P.,  speaking  for  the 
court,  said:  "The  board  of  superyisora  can- 
not giye  a  lien  upon  a  public  building;  nor 
does  the  contractor,  nor  do  those  who  furnish 
materials,  nor  the  artisans  employed  in  ite 
construction,  acquire  a  lien  of  any  kind  upon 
it." 

And  in  Hicks  y.  Roanoke  Brick  Co,  94  Va. 
747,  27  S.  E.  598,  it  was  said:  "It  is  con- 
trary to  public  policy  to  allow  a  lien  to  be 
acquired  on  public  property,  and  the  mechan- 
ic's lien  laws  do  not  apply  to  public  build- 
ings or  fltructures  erected  by  states,  cities, 
and  counties  for  public  uses,  unless  the  stat- 
ute creating  the  lien  expressly  so  proYides." 

The  mechanics'  lien  laws  of  this  state  do 
not  in  terms  embrace  public  buildings  or 
structures,  and  therefore  under  the  law,  as 
generally  expounded,  a  mechanic's  Hen  can- 
not be  acquired  on  buildings  erected  by  the 
state,  its  counties  or  cities,  for  public  uses. 
The  inquiry  then  is  as  to  the  nature  of  the 
Uniyersfty  of  Virginia.  Is  it  a  public  or  pri- 
yate  instituUon,  and  are  its  grounds  and 
buildings  public  or  priyate  property? 

The  Uniyersity  of  Virginia  was  established 
by  the  general  assembly,  and  the  land  upon 
which  its  buildings  stand  was  acquired  by 
the  state  through  the  conyeyance  from  the 
Central  College,  in  Albemarle  county,  to  the 
president  and  directors  of  the  literary  fund. 
The  mon^  to  defray  the  expenses  of  procur- 
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ing  the  land,  erecting  the  buildings,  and  per- 
manently endowing  the  university  was  ap- 
propriated by  the  general  assembly.  Large 
appropriations  out  of  the  public  treasury 
haye  been  and  still  continue  to  be  annually 
made  for  its  support  by  the  general  assembly. 
And  all  white  students  of  the  state  of  Vir- 
ginia oyer  the  a^  of  sixteen  years  are  en- 
titled to  receiye  instruction  in  the  academic 
department  of  the  uniyersity  without  charge 
of  tuition.  1  Rey.  Code,  p.  90,  chap.  34 ;  Id. 
p.  89,  chap.  88,  S  20;  Rev.  Code  Supp.  p.  44, 
chaps.  29,  30;  Id.  p.  46,  chaps.  32,  33;  Id.  p. 
47,  chap.  34;  and  Code  1887,  chap.  68. 

The  uniyersity,  from  its  foundation,  has 
been  wholly  goyemed,  managed,  and  con- 
trolled by  the  state,  through  a  corporation 
created  for  the  purpose,  under  the  style  and 
title  of  "The  Rector  and  Visitors  of  the  Uni- 
yersity of  Vii^ginia,"  which  is  a  public  corpo- 
ration, without  capital  or  stockholders,  and 
priyate  indiyiduals  haye  no  interest  in  or  con- 
trol oyer  it.  The  yisitors  composing  the  cor- 
poration were  originally  appointed  by  the 
goyernor,  with  the  adyice  of  the  council,  and 
are  still  periodically  appointed  by  him,  by 
and  with  the  consent  of  the  senate.  The  rec- 
tor is  chosen  by  the  yisitors  from  their  own 
body.  The  rector  and  yisitors  were  original- 
ly reauired  to  make  a  report  annually  U>  the 
president  and  directors  of  the  literary  fund, 
to  be  laid  before  the  general  assembly,  em- 
bracing a  full  account  of  the  disbursements, 
the  funds  on  hand,  and  a  general  statement 
of  the  condition  of  the  university.  This  re- 
port is  still  required  to  be  made,  but  now  di- 
rectly to  the  general  assembly.  1  Rev.  Code, 
p.  90,  chap.  34,  and  Code  1887,  chap.  68. 

From  the  time  the  university  was  estab- 
lished, down  to  the  present,  the  law  has  ex- 
pressly provided  that  the  rector  and  visitors 
should  be  at  all  times  subject  to  the  control 
of  the  general  assembly,  and  should  conform 
to  such  laws  as  it  might  from  time  to  time 
enact  for  their  government.  And  they  are  ex- 
pressly prohibited  from  contracting  any 
debt  whatever  on  account  of  the  university 
without  the  consent  of  the  general  assembly, 
previously  obtained.  1  Rev.  Code,  chap.  34, 
S  9,  and  Code  1887, 1  1554. 

It  is  plain  that  the  University  of  Virginia 
is  in  the  strictest  sense  a  public  institution, 
and  that  its  grounds  and  buildings  are  public 
property,  the  property  of  the  state,  that  it  is 
govern^  and  controlled  solely  by  the  state, 
that  its  grounds  and  buildings  are  wholly 
dedicated  to  public  uses,  and  that  the  inter- 
est of  the  public  constitutes  its  ends  and 
aims.  . 

The  fact  that  the  rector  and  visitors  of  the 
University  of  Virginia  were  given  authority 
by  the  act  of  January  23,  1806,  to  borrow 
money  and  issue  bonds  therefor,  to  be  se- 
cured by  a  deed  of  trust  on  the  property  of 
the  university,  to  enable  them  to  erect  other 
buildings  in  the  place  of  those  destroyed  by 
fire,  and  that  the  mechanic's  lien  was  assert- 
ed by  the  appellant  on  the  buildings  so  erect- 
ed, does  not  alter  the  case.  The  principle 
is  the  same.  The  buildings  were  erected  on 
the  grounds  of  the  university,  the  property  of 
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the  state,  and  were  erected  for  public  pur- 
poses, and  are  so  used.  The  general  assem- 
bly, by  the  very  act  that  gave  the  rector  and 
visitors  the  authority  to  borrow  money  with 
which  to  restore  the  buildings,  in  addition  to 
the  regular  annual  appropriation,  made  an 
additional  annual  appropriation  for  the  sole 
purpose,  and  no  other,  of  paying  the  interest 
on  the  bonds  as  it  should  accrue,  and  of 
providing  a  sinking  fund  for  the  redemption 
of  the  principal.  The  authority  to  the  rector 
and  visitors  to  secure  the  loan  by  a  deed  of 
trust  on  the  property  held  by  the  uniyersity 
constituted  do  authority  to  the  contractor, 
subcontractor,  or  other  person  who  did  the 


work  or  furnished  materials  therefor,  to  as- 
sert a  mechanic's  lien  upon  the  buildings 
erected  with  the  money  so  borrowed.  No 
provision  was  made  for  any  lien  other  than 
the  deed  of  trust,  which  was  wholly  intended 
as  security  for  the  lender  of  the  money,  and 
not  directly  or  indirectly  for  the  benefit  of 
anyone  who  might  do  the  wprk  or  furnish 
materials  for  it. 

The  circuit  court  did  not  err  in  sustaining 
the  demurrer  of  the  appellee  and  dismissing 
the  bill.    lU  decree  ie  affirmed, 

Keitli,  P.»  absent. 
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1.  Tlie  theft  of  diamond  rlnffs  from  the 
lliiff«r  of  a  ipvoman  while  she  Is  asleep  In 
a  sleeping  car  gives  her  a  right  of  action 
against  the  sleeping-car  company,  If  the  theft 
result  from  the  fallnre  of  the  agents  and  em- 
ployees In  charge  of  the  car  to  use  ordinary 
care  and  watchfulness  to  protect  her  and 
her  property  from  thieves. 

S.  Hefflect  of  tlie  dvty  to  keep  a  rea- 
sonable vratcli  a-rer  the  eafetr  of 
eleeplnff  paasensrers  and  their  persons  is 
a  question  for  the  jury,  where  the  only  per- 
son whose  duty  It  was  under  the  rules  of  the 
company  to  keep  a  lookout  In  the  car  had 
taken  charge  of  It  after  a  long  and  fatiguing 
passage,  which  to  some  extent  disqualified 
him  for  the  duties  of  a  watchman,  and  he  on 
two  occasions  during  the  night,  when  the 
train  stopped  at  stations,  voluntarily  ab- 
sented himself  for  at  least  twenty  minutes  at 
a  time. 

(January  IS,  1000.) 

APPEAL  hj  defendant  from  a  judgment  of 
the  Circuit  Court  for  Jefferson  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  value  of  property  taken  from 
plaintiff's  person  while  a  passenger  in  de- 
fendant's car.     Affirmed, 
The  facts  are  stated  in  the  opinion. 
Meeera.  Phelps  A  Thiim  for  appellant. 
Mr,  Bennett  K.  Tonne  for  appellee. 

Bnnuun,  J.,  delivered  the  opinion  of  the 
oourt: 

This  was  a  suit  to  recover  the  value  of 
three  diamond  rings  alleged  to  have  been  stol- 
en from  appelee  while  she  was  asleep  in  one 
of  the  defendant's  cars,  and  which  loss  she 
alleged  resulted  from  the  failure  of  defend- 

NoTS. — As  to  liability  to  passenger  on  sleep- 
ing car  for  loss  of  property,  see  Bfann-Bondoir 
Car  Co.  V.  Dupre  (C.  C.  App.  6th  C.)  21  L.  R. 
A.  289,  and  note;  also  Pullman  Palace  Car  Co. 
V.  Gavin  (Tenn.)  21  L.  R.  A.  298:  Pullman's 
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ant's  agents  and  employee!  in  charge  of  the 
car  to  use  ordinary  care  and  watdifulness 
to  protect  her  and  her  property  from  thieves, 
as  was  their  duty  to  do  under  the  law.  The 
defendant  denied  that  its  agents  were  guilty 
of  any  carelessness,  n^ligenoe,  or  nusoon- 
duct  in  the  discharge  of  their  duties  to  the 

Slaintiff^  or  that  this  loss  of  her  rings  was 
ue  to  failure  on  their  part  to  exercise  ordi- 
nary care  and  watchfulness  to  prevent  sudi 
loss.  The  trial  resulted  in  a  verdict  and 
judgment  for  plaintiff  for  $250,  which  the 
defendant  moved  the  oourt  to  set  aside,  and 
grant  it  a  new  trial,  upon  the  ffround  that 
the  verdict  was  contrary  to  the  Taw  and  evi- 
dence, and  that  the  court  erred  in  refusing 
to  ffive  a  peremptory  instruction. 

It  appears  from  the  testimony  that  appel- 
lee, a  young  lady  under  twenty-one  years  of 
age,  rented  lower  berth  No.  11  of  defendant's 
sleeping  car,  which  left  St.  Louis,  Missouri, 
on  the  night  of  September  26,  1895,  for 
Louisville,  Kentucky,  over  the  Baltimore, 
Ohio,  A.  Southwestern  Railroad,  paying  $2 
for  the  use  thereof,  and  while  she  was  asleep 
three  diamond  rings  belonging  to  her,  and 
which  were  of  the  ^ue  of  1250,  were  stolen 
from  her  finger.  The  testimony  of  the  em- 
ployees of  defendant  shows  that  th^re  were 
three  sleeping  cars  attached  to  the  train  when 
it  left  St.  Ix>uis,  all  of  which  were  in  the 
charffe  of  a  single  conductor,  but  that  each 
car  had  its  separate  porter;  that  at  North 
Vernon,  Indiana,  the  sleeping  car  destined 
for  Louis^nlle  was  detached  from  the  train 
with  which  it  had  been  connected,  and  at- 
tached to  another  locomotive,  which  brought 
it  into  Louisville ;  that  at  this  point  apother 
conductor  took  charge  of  the  car,  but  that  it 
waa  not  a  part  of  the  duty  of  either  conduc- 
tor to  keep  anv  special  watch  over  the  person 
or  property  of  the  sleeping  passengers;  that 
this  matter  was  left  entirely  to  tiae  porter, 
a- colored  man  by  the  name  of  Greene,  who 
testifies  that  this  was  his  first  trip  over  that 
route;   that  his  regular  run  was  from  St. 

Palace  Car  Co.  v.  Martin  (Oa.)  29  L.  R.  A  498; 
Pullman's  Palace  Car  Co.  v.  Hall  (Ga.)  44  L, 
R.  A.  790;  and  Pullman*s  Palace  Car  Co.  v. 
Adams  (Ala.)  46  L.  R.  A.  767. 
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Louis  to  £1  Paso,  Texas,  which  took  three 
nights  and  two  days,  and  required  that  he 
should  be  continually  on  duty  eighteen  hours 
out  of  each  twenty-four,  that  he  arrived  in 
St.  Louis  from  this  trip  on  the  morning  of 
September  26,  1805;  and  that,  owing  to  the 
inability  of  the  regular  porter  to  make  the 
trip  to  Louisville,  he  was  detailed  by  defend- 
ant's oflScers  to  make  this  extra  trip.  He  says 
that,  after  making  down  the  various  berths, 
he  stood  in  the  aisle  of  the  gentlemen's  end 
of  the  car,  blacking  the  boots  of  the  male 
passengers,  but  that  he  made  frequent  visits 
to  the  smoking  room,  to  see  if  anything  was 
wanted;  that  when  his  car  arrived  at  Vin< 
eennes  and  North  Vernon,  Indiana,  he 
locked  the  back  door  of  the  coach,  and  walked 
out  the  front  door,  and  stood  on  the  stieps  of 
the  vestibule  while  the  train  remained  at 
each  of  cutsae  places  for  about  twenty  ma- 
ntes ;  and  that  during  this  time  there  was  no 
officer  or  agent  of  the  company  on  duty  in- 
side the  coach.  Conductor  King,  who  took 
charge  of  the  car  at  North  Vernon,  says  that 
when  he  got  on  the  car  no  agent  of  the  com- 
pany, except  the  porter,  was  on  duty. 

The  main  inducement  offered  to  the  travel- 
ing public  to  occupv  sleeping  cars,  and  to 
pay  the  extra  fee  charged  therefor,  is  that 
the  fatigue  and  discomu>rt  of  railroad  trav- 
el is  in  some  decree  ameliorated  by  being 
able  to  sleep  wiui  security;  and  the  com- 
pany, in  advertising  its  accommodations  fur 
sleeping,  and  accepting  compensation  there- 
for, be^mes  thereby  oSligated  to  keep  a  rea- 
sonable watch  over  the  safety  of  its  sleeping 
passengers  and  their  property;  and  this 
seems  to  be  the  measure  of  their  responsibili- 
ty as  defined  by  other  courts.  In  the  case 
of  Plum  V.  Putlman  Sleeping  Car  Co,^  ( de- 
cided by  the  United  States  circuit  court  in 
Tennessee)  13  Alb.  Lb  J.  221,  it  was  held 
that  ''the  company  must  tidce  reasonable 
care  of  its  guests  and  their  property,  espe- 
cially while  said  guests  were  asleep."  In 
Palmeier  v.  Wagner,  11  Alb.  L.  J.  149,  the 
marine  court  of  New  York  held  that  sleep- 
ing-car companies  must,  by  a  reasonable 
watch,  protect  a  passenger  and  the  proper- 
ty about  his  person  during  sleep;  and  in  the 
case  of  Woodruff  Sleeping  d  Parlor  Coach 
Co,  v.  Diehl,  84  Ind.  474,  43  Am.  Rep.  102, 
the  compaiiv  was  held  liable  for  the  loss  of 
a  pocketbook  and  watch  because  of  failure  to 
keep  a  sufllcient  watch  during  the  night,  and 
to  take  reasonable  care  to  prevent  thefts. 

It  seems  to  us  that  the  instructions  given 
in  this  case  go  no  further  than  to  require  at 
the  hands  of  appellant  a  faithful  perform- 
ance of  this  duty.  We  are  of  the  opinion 
that  the  motion  for  a  peremptory  instruc- 
tion was  properly  overruled  under  the  rule, 
which  has  been  established  by  numerous  de- 
cisions of  this  court,  that  it  is  improper  to 
give  a  peremptory  instruction  for  the  de- 
fendant when  there  is  any  evidence  which 
conduces  to  establish  the  right  of  recovery. 
The  fact  that  the  sole  person  whose  duty  it 
was,  under  the  rules  Of  the  company,  to  keep 
a  lookout  in  the  car,  had  arrived  in  St.  Louis 
on  the  morning  of  the  dav  on  which  this 
train  left,  after  a  long  and  fatiguing  passage 
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from  £1  Paso,  Texas,  certainly  to  some  ex- 
tent disqualified  him  from  the  duties  of  a 
watohman  on  the  succeeding  night;  and 
when  there  is  added  the  fact  that  at  least 
on  two  occasions  during  the  night  he  volun- 
tarily absented  himself  from  the  car  for  a 
period  of  at  least  twenty  minutes  on  each  oc- 
casion, it  furnishes  some  evidence  conducing 
to  show  negligence  on  the  part  of  the  agents 
of  the  company,  and  authorized  the  submis- 
sion of  the  case  to  the  jury. 

For  the  reasons  indicated,  the  judgment  ia 
affirmed. 


T.  L.  STOVALL,  Appt., 

V. 

McCUTCHEN  k  COMPANY  et  al. 


( 


Ky. 


) 


1.  Mntiuil  promises  of  mercbants  to  re« 
fraln  from  enarafflnar  In  bnstneM  after 
6 :30  P.  If.  of  each  day  are  sufflclent  loss  or 
detriment  In  the  way  of  flnanclal  transaction, 
or  are  suflSclent  gain  and  advantage  from  a 
social  or  healthful  standpoint,  to  support  a 
contract  to  close  their  places  of  business  at 
that  hour. 

a.  The  sllfflit  roBtraint  of  trade  resvlt- 
inff  from  a  contraot  between  merchants 
to  close  their  places  of  business  at  a  certain 
hour  each  day  Is  not  Illegal. 

8.  An  in  Junction  ia  the  proper  remedy, 
to  prevent  the  breach  of  a  contract 
between  merchants  for  closing  their  places  of 
business  at  a  certain  hour  each  day,  since  It 
Is  necessary  In  order  to  prevent  a  multiplicity 
of  actions  or  to  prevent  a  repeated  and  recur- 
ring cause  of  action. 

(January  2S,   1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Logan  County  in 
favor  of  plaintiffs  in  an  action  brought  to 
enjoin  a  violation  of  a  contract  for  the  early 
closing  of  business  houses  in  Russellville. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  S.  R.  Orewdson,  J.  S.  Hooker, 
and  John  S.  Rhea  for  appellant. 

Messrs.  K.  S.  MoOvtcheoii,  W.  P. 
Sandidse,  and  Oraddook  A  Sandldffe 
for  appellees. 

White,  J.,  delivered  the  opinion  of  the 
court: 

In  May,  1895,  appellant  and  appellees,  all 
merchants  of  Russellville,  signed  an  agree- 
ment as  follows:  "We,  the  undersigned, 
merchants  of  Russellville,  do  hereby  agree 
and  obligate  ourselves  to  close  our  place  of 
business  at  6:30  o'clock,  beginning  May  15, 
1805,  and  lasting  until  the  first  of  Septem- 
ber." The  pleadings  and  proof  all  agree  that 
the  intention  of  this  writing  was  that  the 
stores  were  to  be  closed  at  6 :  30  P.  M.  of  each 
day  during  the  time  specified,  except  on 
Saturdays.  After  compliance  for  a  few 
evenings  after  the  15th  of  May,  appellant 

NoTB. — ^As  to  validity  of  contracts  In  restraint 
of  trade,  see  Trenton  Potteries  Co.  v.  Ollphant 
(N.  J.)  46  L.  R.  A.  255.  and  footnote. 
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notified  appellees  that  he  declined  to  further 
comply  with  the  agreement,  hut  would  dis- 
regard it  This  he  did.  Appellees  insti- 
tuted this  action*  to  obtain  an  injunction 
against  appellant  to  prevent  a  violation  of 
the  agreement,  or,  rather,  to  compel  him  to 
speoincally  perform  the  agreement.  A  tem- 
porary injunction  was  granted.  Appellant 
made  defense  to  the  action,  pleading  that  he 
signed  the  agreement  conditionally.  He  al- 
leffes  that  one  of  the  conditions  was  that 
others,  who  never  did  sign,  were  also  to  sign 
the  agreement.  Another  condition  was  that 
he,  at  the  end  of  a  few  days'  trial,  could 
withdraw  from  the  agreement  if  he  bo  de- 
sired,— ^and  that  these  conditions  were  left 
out  by  mistake,  as  were  the  provisions  thai 
the  closing  was  to  be  daily  at  6:30  p.  m., 
and  not  to  apply  to  Saturday.  On  these  is- 
sues, presented  by  the  answer,  proof  was 
taken,  and  on  final  hearing  the  temporary 
injunction  was  made  perpetual,  and  from 
that  judgment  this  appeal  is  prosecuted. 

It  is  insisted  by  counsel  for  appellant  that 
there  is  no  consideration  for  the  agreement; 
that  it  is  against  public  policy  and  void; 
that,  because  of  its  uncertainty,  it  cannot  be 
specifically  enforced;  and  that  the  trial 
court  erred  in  adjudging,  on  the  proof,  that 
there  were  no  conditions  omitted  from  the 
writing. 

We  are  of  opinion  that  the  proof  fails  to 
establish  that  appellant  signed  the  writing 
with  the  understanding  that  any  others  were 
to  sign  than  those  whose  names  appear  there- 
to. We  are  also  of  opinion  that  the  proof 
fails  to  establish  appellant's  contention  that 
he  had  the  privilege  of  withdrawal  after 
trial. 

We  think  there  is  sufficient  consideration 
to  uphold  the  contract.  "Valuable  consid- 
erations," says  Bouvier  (title.  Considera- 
tion), "are  either  some  benefit  conferred 
upon  the  party  by  whom  the  promise  is  made, 
or  upon  a  third  party  at  his  instance  or  re- 
quest, or  some  detriment  sustained,  at  the 
instance  of  the  party  promising,  by  the  party 
in  whose  favor  the  promise  is  made;"  citing 
Overstreet  v.  Philips,  1  Litt.  (Ky.)  123; 
Lemaater  v.  Burokhart,  "2  Bibb,  30;  Wool- 
dridge  v.  Cafes,  2  J.  J.  Marsh.  222.  Again 
the  same  author  (Bouvier)  says,  "Mutual 
promises  made  at  the  same  time  are  concur- 
rent considerations*  and  will  support  each 
other,  if  both  be  legal  and  binding."  This 
court,  in  the  case  of  Tatbott  v.  Stemmons,  89 
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Ky.  222,  5  L.  R.  A.  866,  12  S.  W.  297,  held 
a  promise  to  abstain  from  the  use  of  tobacco 
to  be  a  sufficient  consideration  for  an  affree- 
ment  to  pay  $oOO.  The  court  of  appeals  of 
New  York,  in  Earner  v.  Sidway,  124  N.  Y. 
538,  12  L.  R.  A.  463,  27  N.  £.  256,  held  the 
same  thing.  We  are  of  the  opinion  that  the 
mutual  promises  to  refrain  from  engaging 
in  business  after  6:80  p.  m.  of  each  day  are 
sufficient  loss  or  detriment  in  the  way  of 
financial  transaction^  or  are  sufficient  gain 
or  advantages  from  a  social  or  healthful 
standpoint,  to  support  a  contract.  The  loss 
or  gam  is  to  be  supposed  to  be  alike  to  all 
parties.  There  is  a  complete  mutuality. 
While  it  is  true  that  contracts  in  restraint 
of  trade  are  to  be  carefully  scrutinized,  and 
looked  upon  with  disfavor,  all  contracts  in 
restraint  of  trade  are  not  illegal.  The  re- 
straint here  put  is  but  partial, — very  incon- 
siderable. It  is  but  a  few  hours,  at  most, 
each  day,  and  for  three,  and  one-half  months, 
during  the  extremely  hot  weather.  It  has 
come  within  the  observation  of  the  members 
of  this  court  that  during  this  season  (May 
15  to  September)  man^  merchants  close 
about  6:30  or  7  P.M.  This  cannot  be  held  to 
be  an  illegal  restraint  of  trade. 

As  to  the  question  of  uncertainty  of  the 
contract,  appellant's  position  might  be  ten- 
able, if  it  were  not  shown  by  the  pleadings 
in  the  case  precisely  what  the  contract  was 
intended  to  mean.  The  courts  rarely  ever 
reform  and  then  specifically  enforce  a  con- 
tract. The  reason  of  this  is  that  the  dispute 
comes  as  to  what  contract  was  intended  to 
be  entered  into.  This  is  not  so  here.  All 
parties  agree  that  this  writing  was  intended 
to  say  and  mean  that  the  places  of  business 
should  be  closed  at  6:30  p.  m.  each  dav,  ex- 
cepting Saturdays,  between  May  16  and  Sep- 
tember 1. 

We  think  that  in  this  case  injxmction  is  a 
proper  remedy.  Hie  recurring  breach  each 
day  of  the  contract  would  require  numerous 
actions  at  law,  and  by  different  plaintiffs,  as 
well ;  or,  if  not,  there  would  at  least  be  a  con- 
tinuing damage  by  the  breaches  and  violation 
of  the  contract  up  to  September  1.  It  has 
repeatedly,  if  not  universally,  been  held  that 
injunction  is  proper  in  either  of  these  classes 
of  cases,  to  prevent  a  multiplicity  of  actions, 
or  to  prevent  a  repeated  and  recurring  cause 
of  action.  Sutton  v.  Head,  86  Ky.  166»  6  S. 
W.  410. 

Judgment  afflrmed. 
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Tliomas  TAYLOR,  Appt., 

V. 

UNION  TRACTION  COMPANY. 
(184  Pa.  465.) 

1.  Bicycles  are  not  vrlthln  the  mean- 
tttff  of  an  ordinance  giving  vehicles  a 
right  of  way  upon  street-railway  tracks  In 
the  direction  In  which  the  cars  usually  run, 
over  vehicles  moving  In  the  opposite  direc- 
tion, 80  that  a  bicyclist  riding  between  ino 
rails  can  compel  an  approaching  vehicle  to 
,    give  way  to  him. 

S.  The  rule  requlrlnff  drivers  of  ▼eht- 
elea  drawn  by  horses,  and  riders  of 
bicycles,  to  regard  the  ordinary  rules 
of  the  road  for  each  other's  convenience 
and    safety    \a    the    ordinary    occupancy    of 


streets,  does  not  require  the  driver  of  a  can. 
In  an  open,  unobstructed  highway  to  drive  to 
one  side  in  order  that  the  bicyclist  may  be  re- 
lieved of  the  necessity  of  deviating  from  a 
straight  line. 
8.  A  bicyclist  TTho  rides  between 
street-railway  tracks  towards  a  vehi- 
cle approaching  from  the  opposite  direction, 
under  the  erroneous  impression  that  he  can 
compel  It  to  give  way  to  him,  until  a  colli- 
sion Is  unavoidable,  cannot  hold  the  owner 
of  the  vehicle  liable  for  injuries  received  by 
him  from  the  collision. 

(January  26,  1808.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas,  No.  4,  for 
Philadelphia  County  in  favor  of  defendant 


NOTS. — Bicycle  law. 

I.  Introductory. 
II.  Right  of  JHcycli9U  to  use  highwayg,  get^ 

erally. 
III.  Validity  of  eytaetments  restricting  the 

use  of  highways  hy  cyclists. 
lY.  Reciprocal  duties  of  cyclists  and  other 
persons  traveling  on  highways. 

a.  Duty  of  cyclists  to  pedestrians, 

b.  Bicyclists   entitled  to   benefits  and 

subject  to  burdens  of  the  rules 
of  the  road. 
y.  Liability  for  frightening  horses. 
Yl.  Duty    of    cyclists    to    carry    bells    and 
lamps. 
YII.  Use  of  footpath  by  cyclists. 

a.  Under  the  common  law. 

b.  Under  statutes  and  ordinances. 
VIII.  Right  of  cyclists  to  recover  for  injuries 

caused  by  defective  highways. 
IX.  Special  enactments  for  the  protection 
and  convenience  of  cyclists. 
X.  Injuries   to  cyclists   at  railway   cross- 
ings. 
XI.  Injuries    to    cyclists   caused   by   street 

cars. 
XII.  Injuries    to    bicycles    left   standing   in 
streets. 
XIII.  Payment  of  tolls,  liability  of  cycles  to. 
XIY.  Cycles  as  a  subject  of  tarnation  by  muni- 
cipalities. 
XY.  Bicycles  as  a  subject  of  contracts  of  sale 

or  lease. 
XYI.  The  bicycle  as  a  subject  of  bailment. 
XYII.  The  bicycle  as  a  subject  of  insurance. 
XVIII.  When  a  bicycle  is  a  necessary  for  a 
minor. 

I.  Introductory. 


Among  the  minor  heads  of  law  which  the 
progress  of  invention  in  recent  years  has 
created,  none  Is  of  more  practical  importance 
than  that  which  deals  with  the  rights  and  lia- 
bilities arising  out  of  the  use  of  the  cycle  In  its 
various  forms.  A  review  of  the  authorities  on 
this  subject,  therefore,  can  scarcely  fail  to  be 
of  interest  to  our  readers.  All  the  available 
sources  of  Information,  English,  Colonial,  and 
American,  have  been  consulted,  and  it  is  hoped 
that  no  ruling  made  prior  to  the  compilation  of 
this  note  has  escaped  notice. 

II.  Right  of  bicyclists  to  use  highways,  general- 

ly- 

For  a  considerable  period  after  cycles  first 
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came  into  common  use,  attempts  were  occa- 
sionally made  to  have  them  placed,  for  Judicial 
purposes,  on  a  different  footing  from  other  vehi- 
cles. For  example,  so  recently  as  1889,  it  was 
still  regarded  as  a  debatable  question  in  the 
United  States  whether  the  riding  of  a  bicycle 
upon  a  public  highway  ought  not  to  l>e  pro- 
nounced a  nuisance  in  such  a  sense  as  to  make 
the  rider  absolutely  liable  if  a  horse  took  fright 
at  the  machine,  and  damage  ensued.  Holland 
V.  Bartch  (1889)  120  Ind.  46,  22  N.  E.  83. 

But  this  inclination  to  treat  a  cyclist  as  a 
sort  of  caput  lupinum,  who  was  entitled  to  very 
scant  indulgence  in  case  of  an  accident  upon 
the  highway,  has  nearly,  if  not  altogether, 
ceased  to  exercise  any  influence  upon  the  courts, 
and  the  doctrine  is  now  firmly  established  that 
a  bicycle,  so  far  as  the  use  of  the  highways  Is 
concerned,  is  to  be  classed  in  the  same  cate- 
gory as  horse-drawn  vehicles.  It  follows,  there- 
fore, that  to  ride  one  in  the  usual  manner,  as  is 
now  done  upon  the  public  highway,  for  conven- 
ience, recreation,  pleasure,  or  business,  is  not 
unlawful.  Thompson  y.  Dodge  (1894)  58 
Minn.  555,  28  L.  R.  A.  608,  60  N.  W.  545.  The 
court  said :  "A  highway  is  intended  for  public 
use,  and  a  person  riding  or  driving  a  horse  has 
no  rights  superior  to  those  of  a  person  riding  a 
bicycle." 

The  rights  of  bliiycllsts  are  referred  to  the 
simple  principle  that  they  are  upon  an  equal- 
ity with  and  governed  by  the  same  rules  as  per- 
sons riding  or  driving  any  other  vehicle  or  car- 
riage. Holland  v.  Bartch  (1889)  120  Ind.  46, 
25  N.  E.  83;  Emporia  v.  Wagoner  (1897)  6 
Ean.  App.  659,  49  Pac.  701 ;  Moore  v.  District 
of  Columbia  (1898)  12  App.  D.  C.  587,  41  L.  B. 
A.  208. 

It  may  be  mentioned  In  passing  that  for  the 
purpose  of  assessing  a  tariff,  bicycles  have  been 
declared  by  the  United  States  government  to  be 
''carriages."  See  Adams'  U.  S.  Tariff,  ed.  1890, 
p.  99. 

"Bicycles  .  .  .  are  not  an  obstruction  to, 
or  an  unreasonable  use  of,  the  public  streets  of 
a  city,  but  rather  a  new  and  Improved  method 
of  using  the  same,  and  germane  to  their  prin- 
cipal object  as  a  passageway."  Swift  v.  Topeka 
(1890)  43  Kan.  671,  8  L.  B.  A.  772,  23  Pac. 
1075. 

That  bicycles  must  also  be  subject  to  the 
same  restrictions  and  disabilities  as  other  vehi- 
cles follows  readily  enough  from  general  princi- 
ples,    /bid. 

Thus,   a  bicycle   is  a   ''vehicle'*   within   the 
meaning  of  |  12  of  the  Liverpool  corporatioo 
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in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed, 

The  opinion  of  the  lower  court  by  Willson, 
J.,  upon  which  the  supreme  court  affirmed 
the  judgment,  was  as  follows: 

"This  case  arose  in  the  following  manner: 
The  plaintiff  was  riding  his  bicycle  on  his  way 
homo  from  his  work.  He  rode  down  Broad 
street,  and  turned  eastward  into  Dauphin 
street.  While  he  was  on  his  course,  rain 
fell,  making  the  streets  wet,  and  requiring, 
as  the  plaintiff  said,  some  care  on  his  part  in 
order  to  avoid  the  slipping  of  his  vehicle.  He 
rode  down  Dauphin  street  slowly.  Before 
he  reached  Thirteenth  street,  he  saw  a  cart 
drawn  by  a  single  horse  on  its  way  up  Dau- 


phin street.  T&e  plaintiff  testified  that  he 
saw  the  driver  of  the  cart  coming;  that  he 
was  not  going  to  make  any  turn;  and  that 
the  roan  was  driving  very  fast.  According 
to  the  plaintiff's  testimony,  he  first  saw  the 
cart  when  it  was  30  or  40  feet  distant.  The 
cart  was  occupying  the  tracks  of  the  passen- 
er  railway  company.  The  plaintiff  kept  od 
his  course,  and  so  did  the  driver,  each  evi- 
dentlv  claiming  or  acting  upon  the  theory 
that  ne  had  the  right  of  way.  When  it  was 
too  late  for  the  plaintiff  to  do  it  safely,  he 
turned  off.  The  plaintiff  on  his  bicycle  was 
struck  by  either  the  cart  or  the  horse,  and 
he  was  thrown  and  injured.  The  cart  be- 
longed to  the  defendant  company,  and  the 
driver  was  in  their  employ.     The  plaintiff 


act  of  1880,  which  forbids  the  use  of  "any  vehi- 
cle exclusively  or  principally  for  the  purpose  of 
displaying  advertisements"  without  the  consent 
of  the  corporation.  Ellis  v.  Nott-Bower  (1896) 
60  J.  P.  760.     See  also  IV.,  V.,  infra. 

The  conclusions  at  which  the  courts,  reason- 
ing upon  purely  common-law  principles,  have 
thus  arrived,  are  In  many  states  embodied  In 
statutory  provisions,  which  declare  that  bicy- 
cles and  their  riders  are  entitled  to  the  same 
rights,  and  subject  to  the  same  restrictions,  In 
the  use  of  the  highways  as  are  prescribed  in  the 
case  of  carriages  drawn  by  horses.  La.  Acts 
1890.  No.  13.  p.  10 :  Rev.  Stat.  p.  860 ;  Pennsyl- 
vania act  1889,  Pub.  Laws.  44 ;  N.  Y.  Rev.  Stat. 
Highway  Law,  |  162. 

The  last  two  of  these  enactments  cover,  not 
only  bicycles,  but  also  tricycles  and  all  other 
vehicles,  propelled  by  hand  or  foot.  That  an 
act  which,  like  that  of  Ontario,  prescribes  the 
relative  obligations  of  cyclists  and  the  drivers 
of  other  vehicles  in  the  use  of  roads,  is  a  practi- 
cal recognition  of  the  same  principle,  Is  suflS- 
dently  obvious.     See  IV.  infra. 

So  far  as  turnpike  companies  are  concerned, 
the  Pennsylvania  act  just  referred  to  has.  It  is 
held,  had  the  effect  of  establishing,  out  of  reach 
of  the  discretion  of  the  company,  the  bicyclist's 
right  upon  the  highway,  and  of  placing  a  per- 
emptory limitation  upon  the  power  of  the  com- 
pany to  exact  excessive  tolls.  Oelger  v.  Per- 
klomen  &  R.  Turnp.  Road  (1895)  167  Pa.  582, 
28  L.  R.  A.  458,  31  Atl.  918.     See  XI.  infra. 

The  doctrine  which  places  cycles  on  the  same 
footing  as  horse-drawn  vehicles  is  really  a 
particular  application  of  the  wider  principle 
that  it  is  the  essential  character  of  the  vehicle 
itself,  and  not  the  motive  power,  which  deter- 
mines the  rights  and  liabilities  of  the  person 
using  it.  To  this  principle  would  seem  to  be  re- 
ferable the  English  decision  that  a  motor  tri- 
cycle capable  of  being  propelled  either  by  foot 
power  or  by  steam  is  within  the  purview  of  | 
88  of  the  Eng*llsh  locomotives  act  of  187S,  which 
prescribes  certain  regulations  •  for  the  working 
of  "any  locomotive  propelled  by  steam  or  any 
other  than  animal  power,"  and  that  a  convic- 
tion for  a  breach  either  of  those  regulations, 
or  of  any  others  prescribed  by  the  earlier  loco- 
motives acts  (24  &  25  Vict.,  chap.  70,  and  28  & 
20  V^lct.,  chap.  83),  should  be  tuslaincd,  al- 
though the  person  traveling  on  the  tricycle  was 
propelling  it  with  his  feet  at  tho  place  where 
he  was  arrested.  Pollock,  B.,  who  wrote  the 
opinion  of  the  court,  pointed  out  that  the  tri- 
cycle could  not  be  less  within  Lhi&  description 
because  It  was  capable  of  propulsion  in  the  ordi- 
nary way  by  the  foot  of  the  rider,  and  that  it 
had  been  expressly  found  In  the  case  that  the 
steam  power  was  sufQcientiy  powerful  to  move 
It.  If  desired,  without  the  foot  motion.  The 
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argument  that  such  a  machine  could  not  have 
been  within  the  contemplation  of  the  statutes, 
as  these  were  apparently  intended  to  be  di- 
rected against  the  use  of  locomotives  larger 
In  sise  and  heavier  in  weight,  and  therefore 
more  dangerous  to  persons  using  the  public 
highway  than  the  locomotive  in  question,  wae 
thus  disposed  of :  "It  is  probable  that  the  stat- 
utes in  question  were  not  pointed  againsU  the 
specific  form  of  locomotive  which  is  described 
In  this  case.  Indeed,  such  a  locomotive  waa 
not  known  when  they  were  passed,  and  possi- 
bly not  contemplated.  As,  however.  It  come* 
within  the  very  words  of  the  statutes.  It  seema 
to  us  that  we  cannot,  upon  any  true  ground  of 
construction,  exclude  It  from  their  operation ; 
and  It  may  be  observed  that,  even  If  the  fullest 
scope  be  given  to  this  argument,  Mr.  Bateman** 
[one  of  the  witnesses]  explanation  that  the 
principle  of  the  Invention  was  capable  of  ex- 
tension to  larger  carriages,  would  bhow  that  a 
locomotive  similar  In  construction  and  princi- 
ple to  that  which  Is  the  subject-matter  of  thia 
case  might,  by  reason  of  Its  size  aud  power,  be- 
come much  more  dangerous ;  and.  If  this  be  so, 
the  question  to  be  considered  In  each  case  would 
not  be  whether  the  locomotive  in  question  prop- 
erly came  within  the  language  of  the  statutes, 
but  whether,  by  reason  of  the  size  or  weight  of 
the  particular  machine,  it  came  within  the  mis- 
chief supposed  to  be  contemplated,  which  show* 
that  such  an  argument  is  vicious.**  Parkyna 
V.  Prelst  (1881)  L.  R.  7  Q.  B.  DIv.  313.  50  L.  J. 
M.  C.  N.  S.  148.  50  L.  J.  Q.  B.  N.  S.  648,  30 
Week.  Rep.  13,  45  J.  P.  751. 

III.  Validity  of  enactments  reatriou.-iy  the  ims 
of  highioaya  by  cycliata. 

The  earlier  cases  dealing  with  the  extent  of 
the  power  of  legislative  bodies  to  place  restric- 
tions upon  the  use  of  highways  by  cycles  re- 
flect, as  might  be  expected,  the  tendency,  al- 
ready noticed,  to  treat  the  new  vehicle  as  a  mere- 
interloper.  Thus,  we  find  It  laid  down  that  an 
ordinance  providing  that  no  bicycle  or  tricycle 
should  be  allowed  In  the  public  parks  of  New 
York  city  was  within  the  discretionary  power  of 
a  board  of  commissioners  vested  by  statute  with 
"the  full  and  exclusive  power  to  govern,  man- 
age, and  direct  the  said  parks."  and  "pass  ordi- 
nances for  the  regulation  and  government 
thereof."  Re  Wright  (1883)  20  Hun.  357.  It 
was  thought  that  there  was  no  force  In  the  argu- 
ment that,  because  bicycles  were  admitted  In 
the  parks  of  other  large  cities  like  London. 
Philadelphia,  and  Boston,  the  court  were  en- 
titled to  say.  as  a  matter  of  law.  that  the  ordi- 
nance was  unreasonable.  The  full  power  to  gov. 
ern  the  parks  being  vested  in  the  commission- 
ers, the  courts  could  not   interfere,   in  the  ab- 
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DOW  seeks  to  recover  damages  for  his  inju- 
ries. In  the  statement  of  the  facts  of  the 
case,  it  is  also  to  be  added  that  the  street  cars 
which  run  upon  the  tracks  on  Dauphin 
street  run  eastwardly,  that  is,  in  the  same  di- 
rection as  the  plaintiff  was  riding  his  bi- 
cycle. ''There  may  be  said  to  be  two 
grounds  upon  which  the  plaintiff  bases  his 
cause  of  action.  The  first  of  these  is  that 
the  defendant's  driver  was  driving  at  a 
high  rate  of  speed.  I  do  not  think  there  is 
anything  in  the  evidence  which  would  justify 
an  inference  that  the  plaintiff's  injuries  were 
owing  to  any  negligence  of  the  driver  upon 
that  course.  The  other  ground  is  that  the 
plaintiff  had  the  right  of  way.  To  sustain 
this  point,  reliance  is  had  upon  the  statute 


which  gives  to  a  bicycle  the  character  of  a 
vehicle,  and  also  to  an  ordinance  of  the  city 
which,  in  ordinary  cases,  gives  to  vehicles 
the  right  of  way  upon  the  tracks  of  the  pas- 
senger railway  companies  in  the  direction  in 
which  the  cars  ordinarily  run.  The  obvious 
reason  of  this  ordinance,  however,  is  that  it 
was  intended  to  give  to  the  vehicles  making 
use  of  the  rails  of  the  tracks  a  convenient 
and  settled  right  of  direction  and  occupancy 
upon  those  rails.  I  do  not  think  it  has  any 
bearing  whatever  upon  the  rights  of  riders 
of  bicycles.  Nobody,  I  presume,  would  dis- 
pute the  proposition  that  in  the  ordinary  oc- 
cupancy of  streets,  and  under  ordinary  cir- 
cumstances, the  drivers  of  vehicles  drawn  by 
horses  and  the  riders  of  bicycles  must  regard 


sence  of  evidence  going  to  prove  fraud  or  coHii- 
Bion.  By  1 102  of  the  highway  law  of  New  York 
of  1890  the  authorities  having  charge  of  high- 
ways are  expressly  deprived  of  power  to  ex- 
clude cycles  from  the  use  of  such  highways  at 
any  time  when  they  are  open  to  the  persons 
Qslng  other  pleasure  carriages. 

But  this  act  Is  subject  to  an  exception  In  the 
case  of  the  "Driveway."  According  to  Doll 
V.  Devery  (1890))  27  Misc.  140,  57  N.  Y.  Supp. 
707,  the  riding  of  a  bicycle  on  a  public  drive- 
way In  New  York  city  esUbllshed  in  1893.  by 
an  act  providing  that  no  portion  of  it  »hall  be 
used  for  any  other  purpose  than  for  "riding  by 
equestrians  and  driving  of  carriages."  may  be 
prohibited  by  the  park  board  under  the  provi- 
sion empowering  It  to  make  such  other  rules 
and  regulations  as  It  may  deem  advisable  for 
the  use  of  such  driveway,  and  for  the  speed  of 
drivers  and  riders  thereon,  and  as  to  the  ex- 
clusion therefrom  of  any  kind  of  vehicles,  the 
use  of  which  may  Injure  the  driveway  or  render 
It  nnflt  or  Inconvenient  for  the  purposes  there- 
of, notwithstanding  the  provision  of  N.  Y.  Laws 
1890,  chap.  568.  i  103,  providing  that  the  au- 
thorities having  charge  or  control  of  any  drive- 
way shall  have  no  power  to  pass,  enforce,  or 
maintain  any  ordinance,  rule,  or  regulation  by 
which  any  person  using  a  bicycle  shall  be  ex- 
cluded or  prohibited  from  the  use  of  any  drive- 
way at  any  time  when  it  Is  open  to  the  free  use 
of  persons  using  other  pleasure  carriages. 

Gildersleeve,  J.,  said  that,  in  his  opinion,  the 
provisions  with  respect  to  the  powers  of  ex- 
clusion conferred  upon  the  park  deparlineut, 
taken  In  connection  with  the  purposes  of  the 
driveway,  had  the  effect  of  taking  It  out  of  the 
general  operation  of  the  General  Statute  of 
1890. 

Four  years  after  the  Wright  Case  wss  decided 
the  supreme  court  of  North  Carolina  declared 
that  a  statute  (N.  C.  Pr.  Acts,  chap.  14)  which 
forbade  any  person  "to  use  upon  the  road  of  the 
A.  company  a  bicycle,  tricycle,  or  other  non- 
horse  vehicle,  without  the  express  permission 
of  the  superintendent  of  the  road"  was  not  un- 
constitutional, as  destroying  the  property  of 
citizens  or  depriving  them  of  the  reasonable  use 
of  It.  The  argument  was  that,  as  a  roan  has 
no  right  to  use  his  property  so  as  to  Injure  an- 
other In  the  just  use  of  his,  there  was  no  reason 
why  the  owuer  of  a  particular  kind  of  vehicle 
should  be  allowed  to  use  It  on  a  certain  road, 
when,  on  account  of  its  peculiar  form  or  appear- 
ance or  from  the  unusual  manner  of  Its  use,  It 
was  apt  to  frighten  horses  or  otherwise  to  im- 
peril passengers  over  the  road.  An  enactment 
which  had  simply  the  effect  of  regulating  the 
use  of  property  was  always  a  lawful  exercise  of 
the  general  police  power  of  a  legislature.  Nor 
could  such  a  statute  be  objected  to  on  the  ground 
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that  it  left  an  arbitrary  discretion  to  the  super- 
intendent of  the  road,  since  the  true  Import  of 
the  provision  was  thst  the  power  vested  in  him 
should  be  honestly,  fairly,  and  reasonably  exer- 
cised for  the  purpose  of  giving  effect  to  the  law, 
and  that  It  was  his  duty  to  grant  permission  to 
cyclists  to  use  the  road,  on  any  occasions  when 
such  use  is  safe  for  others.  State  v.  Yopp 
(1887)  97  N.  C.  477,  2  S.  B.  458. 

So  recently  as  seven  years  ago  a  municipal 
by-law  prohibiting  persons  from  riding  bicy- 
cles across  a  public  bridge  was  upheld  on  the 
simple  ground  that  the  onus  of  showing  such  a 
regulation  to  be  invalid  had  not  been  satisfied 
by  the  party  who  attacked  its  validity.  Twil- 
ley  V.  Perkins  (1893)  77  Md.  252,  19  L.  R.  A. 
632,  26  Atl.  286.  (A  case  in  which  the  plain- 
tiff sued  the  highway  comissioners  for  false 
Imprisonment.)  The  particular  conclusion  ar- 
rived at  was  that,  as  some  horses,  ordinarily 
gentle,  are  apt  to  take  fright  at  bicycles,  when 
ridden  along  the  public  highways,  and  many 
never  become  accustomed*  to  them,  the  discre- 
tionary powers  of  county  commissioners  who  have 
full  authority  to  make  reasonable  rules  and 
regulations  for  the  use  of  a  certain  bridge  were 
not  exceeded  by  the  promulgation  of  a  rule  for- 
bidding any  person  to  "ride"  a  bicycle  or  tri- 
cycle over  the  bridge.  The  court  emphasised 
the  fact  that  It  was  only  the  "riding"  of  the 
bicycle  that  was  prohibited,  and  said  that  a  bi- 
cyclist had  no  right  to  insist  upon  the  use  of 
his  property  or  vehicle  on  the  public  highway 
in  a  manner  that  might  produce  danger  or  In- 
jury to  others  who  were  lawfully  exercising 
their  rights  In  the  ordinary  use  of  their  prop- 
erty. 

It  seems  open  to  grave  doubt  whether  the 
mere  fact  that  such  an  ordinance  Is  on  Its  face 
calculated  to  derogate  from  the  common  right 
of  dtlsens  to  use  a  public  highway  ought  not  to 
have  been  considered  sufficient  to  shift  the  onu» 
In  this  case  to  the  defendants. 

The  decision  of  the  Maryland  court  In  Twil- 
ley  V.  Perkins,  8upra,  seems  to  be  wholly  Irrec- 
oncilable with  another  which  had  been  rendered 
In  Kansas  three  years  earlier  to  the  effect  that, 
as  a  citizen  has  the  absolute  right  to  choose 
for  himself  the  mode  of  conveyance  he  desires 
subject  to  the  sole  condition  that  he  will  ob- 
serve all  those  requirements  which  are  known 
as  the  law  of  the  road,  a  municipal  ordinance 
which  attempts  to  forbid  bicyclists  to  use  that 
part  of  the  street  which  Is  devoted  to  the  use 
of  vehicles  Is  void  as  against  common  right. 
Swift  V.  Topeka  (1890)  43  Kan.  671,  8  L.  R.  A. 
772,  23  Pac.  1075,  where  the  court,  for  the  pur- 
pose of  sustaining  the  validity  of  an  ordinance 
declaring  It  to  be  unlawful  to  ride  a  bicycle 
within  the  limits  of  the  munclpallty,  or  "across 
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the  ordinary  rules  of  the  road  for  each 
other's  convenience  and  safety.  I  do  not, 
however,  think  that  such  a  rule  would  re- 
quire that,  in  an  open,  unobstructed  high- 
way, a  vehicle  like  a  cart,  for  instance, 
should  be  driven  to  one  side  in  order  that 
the  rider  of  a  bicycle  might  be  relieved  of 
the  necessity  of  deviating  from  a  straight 
line.  Good  sense  and  a  reasonable  regard 
for  the  peculiarities  of  such  cases  ought  to 
be  required,  both  of  the  drivers  of  vehicles 
and  of  the  riders  of  bicycles.  This  is 
hardly  necessary  to  say.  The  experience  of 
almost  everyone,  in  his  own  family,  if  not 
from  his  own  personal  use  of  the  bicycle,  em- 
phasizes the  importance  of  proper  and  rea- 
sonable regulations  for  the  protection  of  the 
many  thousands  of  people  who  use  the  mod- 


era  vehicle  known  as  the  bicycle.  At  the 
same  time,  it  is  also  to  be  borne  in  mind  that 
that  vehicle  is  much  lighter  and  more  under 
the  control  of  its  rider  than  vehicles  of  the 
other  sort,  which  are  drawn  by  horses.  In 
many  cases,  therefore,  it  is  the  duty  of  the 
rider  of  the  bicycle  to  regulate  his  course,  and 
to  make  concessions,  which  possibly  the  driv- 
er of  a  vehicle  of  burden  ordinarily  would 
not  be  obliged  to  do.  In  this  particular  case 
it  is  quite  evident  that  the  plaintiff,  under 
the  notion  that  he  had  a  right  to  compel  the 
driver  of  the  cart  to  leave  the  track  in  or- 
der to  give  him  a  free  and  unobstructed  pas- 
sage, remained  in  his  onward  course  so  lon^ 
that  the  collision  which  occurred  >vas  una- 
voidable. In  this  he  was  at  fault.  He 
brought  the  consequences  upon  himself  by 


a  bridge'*  specified  by  name,  construed  tbls  pro- 
vision as  being  merely  a  prohibition  directed 
against  the  use  of  a  bicycle  on  the  sidewalka 
of  the  bridge,  and  not  as  a  prohibition  against 
riding  it  on  any  part  of  the  bridge,  including 
that  which  is  used  by  vehicles  generally. 

And  quite  recently  we  find  the  court  laying  It 
down,  arguendo,  in  Emporia  v.  Wagoner  (1897) 
6  Kan.  App.  659.  49  Pac.  701,  that  **to  forbid 
a  citizen  riding  on  a  bicycle  the  freedom  of  a 
public  street  .  .  .  would  be  void  as  aRainst 
common  right." 

It  is  not  disputed,  of  course,  that  the  power 
of  the  municipal  authorities  is  of  sufficient  ex- 
tent to  require  cyclists  to  observe  such  rules 
and  regulations  as  are  reasonably  necessary  to 
secure  the  safety  of  other  travelers  upon  high- 
ways. 

Thus,  where  a  statute  gives  a  municipal  coun- 
cil the  power  to  regulate  the  riding  of  bicycles 
over  the  sidewallcs  of  a  city,  a  court  ^lil  not 
pronounce  Invalid,  as  being  unreasonable,  an 
ordinance  providing  that  bicyclists  must  have 
an  alarm  beU  and  a  lamp  on  their  wheels,  and 
ring  the  former  on  approaching  all  crossings 
and  sidewallES,  whether  there  are  any  pedes- 
trians on  them  or  not.  Emporia  v.  Wagoner 
(1897)  6  Kan.  App.  GoO,  49  Pac.  Rep.  701. 

The  commissioners  of  the  District  of  Colum- 
bia have  power  to  enact  ordinances  regulating 
the  construction  of  bicycles  used  on  the  streets 
of  Washington,  subject  to  the  restriction  that 
the  regulation  shall  be  reasonable  and  URual. 
Moore  v.  District  of  Columbia  (1898)  12  App. 
D.  C.  537,  41  L.  R.  A.  208. 

The  ordinance  under  discussion  was  one  de- 
claring that  no  bicycle  ridden  on  the  streets 
should  have  a  handle-bar  more  than  4  inches  be- 
low the  saddle.  The  court  did  not  decide  whelh. 
er  this  ordinance  was  unreasonable,  as  it  had 
no  power,  under  the  act  of  Congress,  to  do  so, 
but  indicated  the  considerations  by  which  this 
point  should  be  determined  in  the  following 
passage  of  the  opinion  :  *'In  a  case  such  as  the 
present,  the  question  whether  the  regulation  Is 
reasonable  or  unreasonable  and  oppressive  to 
the  citizen.  In  the  exercise  of  his  rights  and  in 
the  use  of  bis  private  property.  Is  more  or  less 
a  question  of  fact.  The  bicycle  Is  a  vehicje  of 
comparatively  recent  use  upon  our  streets,  and 
Is  of  various  construction.  Its  safe  use  upon 
the  streets  may  depend  greatly  upon  the  ex- 
pertness  of  the  rider,  as  well  as  upon  the  con- 
struction of  the  vehicle  Itself.  If  the  vehicle, 
such  as  that  of  which  the  defendant  is  accused 
of  riding  on  the  streets,  Is  ordinarily  safe  to 
persons  traveling  the  streets,  when  used  by  a 
person  of  ordinary  care  and  skill  in  riding,  then 
there  would  seem  to  be  no  reasonable  necessity  I 
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for  excluding  the  use  of  such  vehicle  on  the 
streets ;  and  the  regulation  by  which  such  vehi- 
cle is  excluded  from  the  street  may  be  said  to 
be  unreasonable,  and  to  operate  to  deprive  the 
defendant  of  the  lawful  u&c  ol  his  property. 
But,  on  the  other  hand,  if  the  ordinary  and 
reasonably  careful  use  of  the  vcbl'.'le  on  the 
streets  In  any  manner  tends  to  endanger  and 
annoy  the  traveling  public  on  iLe  street?,  and 
this  by  reason  of  the  nonconformity  In  the  con- 
struction of  the  vehicle  to  the  requirement  of 
the  regulation,  then  the  regulation  Is  reason- 
able and  proper,  as  applied  In  restraint  of  the 
use  of  the  vehicle  on  the  streets "  Moore  v. 
District  of  Columbia  (1898)  12  App.  D.  C.  537 
(542).  41  L.  R.  A.  208. 

The  onu9  of  showing  that  this  ordinance  was 
unusual  and  unreasonable  was  held  to  be  on 
the  person  infringing  its  validity.  The  precise 
point  on  which  the  decision  turned  was  that  the 
defendant,  who  had  been  prosecuted  for  infring- 
ing the  ordinance,  was  entitled  to  introduce  ex- 
trinsic evidence  to  prove  its  unreasouablcness 
and  oppressiveness,  and  that  it  was  error  for 
the  magistrate  to  disregard  this  evidence  nud 
declare  the  regulation  to  be  reasonable  and  valid 
on  its  face.     Ibid. 

IV.  Reciprocal  duUee  of  cyolista  and  other  per- 
tone  traveling  on  highways. 

The  cases  dealing  with  the  right  of  action  for 
injuries  Intllcted  or  received  by  a  cyclist,  as  the 
result  of  the  wilful  or  careless  acts  of  himself 
or  other  travelers,  may  be  treated  most  conveu- 
iently  by  classifying  them  under  several  needs. 
Indicating  the  nature  of  the  accident  from 
which  the  injury  results. 

a.  Duty  of  cyclieta  to  pedestrian: 

A  bicyclist  Is  within  the  purview  of  the  stat- 
ute 5  &  6  Wm.  IV.  chap.  50,  i  78,  imposing  a 
penalty  upon  any  person  who  "rides  any  horse 
or  beast,  or  drives  any  sort  of  carriage,  .     . 

furiously,  so  as  to  endanger  the  life  or  limb  of 
any  passenger."  Taylor  v.  Goodwin  (1879)  L. 
R.  4  Q.  B.  Div.  228,  48  L.  J.  M.  C.  N.  S.  1U4,  40 
L.  T.  N.  S.  458,  27  Weelt.  Rep.  489,  Lush,  J., 
said :  "The  mischief  intended  to  be  guaided 
against  was  the  propulsion  of  any  vehicle  so 
as  to  endanger  the  lives  or  limbs  of  the  passers- 
by.  It  Is  quite  Immaterial  what  the  motive 
power  may  be.  Although  bicycles  were  un- 
Icnown  at  the  time  when  the  act  passed.  It  Is 
clear  that  the  Intention  was  to  use  words  large 
enough  to  comprehend  any  kind  of  vehicle 
which  might  be  propelled  at  such  a  speed  as  to 
be  dangerous." 

Similarly,  a  bicyclist  Is  within  the  provision 
of  chap.  100.  i  85.  of  the  English  highway  act 
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his  owii  folly.  In  our  judgment,  there  was 
nothings  in  the  circumstances  of  the  case  or 
in  his  duty  which  reauired  the  driver  of  the 
cart  to  leave  the  track  to  make  room  for  the 
plaintiff.  We  are  therefore  of  the  opinion 
that  the  plaintiff  made  out  no  case,  and  that 
the  instruction  of  the  trial  judge  to  the  jury 
to  render  a  verdict  in  favor  of  the  defendant 
was  proper,  and  should  be  sustained.  The 
rule  IS  therefore  discharged." 

Mr.  Tl&omas  Earle  Wliite,  for  appel- 
lant: 

The  bicycle  is  a  two-wheeled  carriage. 

Oeiger  v.  Perkiomen  d  R.  Turnp,  Road, 
1G7  Pa.  582,  28  L.  R.  A.  458,  31  Atl.  018; 
Com.  v.  Forrest,  170  Pa.  40,  29  L.  R.  A.  366, 
32  Atl.  G52. 


Plaintiff  was  riding  a  vehicle  in  a  proper 
portion  of  the  road,  and  one  where  he  had 
the  right  of  way. 

The  act  of  assembly  of  April  23,  1889,  de- 
clares in  express  terms  that  bicycles  shall 
have  the  same  rights,  and  be  subject  to  the 
same  restrictions,  as  vehicles  drawn  by  hors- 
es. 

Mr.  Tl&omas  Iieaminc  for  appellee: 

The  lighter  vehicle  or  boat  must  give  way 
for  the  heavier  and  more  unwieldy  one. 

Bench  V.  Farmeter,  23  Pa.  196;  Orier  v. 
Sampson,  27  l*a.  183;  Philadelphia  d  R.  R. 
Co.  V.  Adama,  89  Pa.  31,  33  Am.  Rep.  721. 

Per  Onriam: 

Jttdgment  affirmed. 


of  24  ft  25  Vict.»  declaring  that  anyone  who, 
"havlner  the  charge  of  any  carriage  or  vehlc'.o, 
■ball,  by  wanted  or  furious  driving  or  racing, 
or  other  wilful  misconduct,  or  wilful  neglect,*' 
do  any  bodily  harm  to  any  person,  Is  i^uilty  of 
a  misdemeanor.  R^.  ▼.  Parker  (1896)  69  J.  P. 
793.  There  the  cyclist  was  riding  down  a  hill 
without  a  brake,  at  a  rate  variously  computed 
by  the  witnesses  at  12  or  IC  miles  an  hour,  and 
knocked  a  man  down,  Inflicting  fatal  Injuries. 
Hawkins,  J.,  said :  "Cyclists  seemed  to  think 
that,  so  long  as  they  rang  their  bell  or  gave  a 
warning,  people  were  bound  to  get  out  of  their 
way.  That  was  not  the  law,  and  they  must 
learn  that  they  have  no  greater  rights  than  other 
persons  using  the  highway,  either  on  horseback 
or  driving.  If  people  do  not  get  out  of  the  way 
they  most  turn  aside  or  stop.  They  must  know 
that  their  liability  was  not  only  a  criminal  one, 
as  they  were  also  liable  to  make  compensation 
for  their  wrongful  acta" 

It  Is  error  to  nonsuit  a  plaintiff  In  an  action 
for  negligence,  where  the  evidence  Is  that  the 
defendant,  while  riding  his  bicycle  at  the  rale  of 
5  or  6  miles  an  hour  down  a  narrow,  sloping 
path,  came  up,  without  giving  any  warning, 
behind  the  plaintiff,  who,  with  many  other 
persons  was  walking  along  the  footpath  In  the 
same  direction  as  the  bicyclist,  and  ran  the 
wheel  against  him.  In  such  a  case  the  defend- 
ant is  not  relieved  from  liability  by  the  fact 
that  the  immediate  cause  of  the  accident  was  the 
striking  of  the  wheel  against  an  obstruction, 
anless.  at  all  events,  It  appears  that  the  exer- 
cise of  doe  care  would  not  have  enabled  him  to 
avoid  that  obstruction.  Myers  v.  Hinds  (1896) 
110  Mich.  300,  33  L.  R.  A.  356,  68  N.  W.  156. 

A  verdict  has  been  upheld  which  found  the 
accident  to  be  wholly  attributable  to  the  fault 
of  the  bicyclist,  where  he  was  riding  at  the  rate 
of  6  or  7  miles  an  hour  through  a  narrow  vil- 
lage street  In  which  there  were  a  number  of  the 
Inhabitants  standing  or  walking  slowly  about, 
and.  after  having  narrowly  escaped  running  Into 
a  group  of  people  which  scattered  at  his  ap- 
proach, came  into  collision  with  a  little  girl 
who  Just  then  ran  out  of  a  side  street,  but 
whom  he  was  unable  to  see  until  the  other 
persons  had  got  out  of  the  way  of  his  bicycle. 
The  court  laid  down  the  general  rule  that  the 
duty  of  a  bicyclist  to  pedestrians  demands  that, 
when  he  Is  riding  along  and  his  view  becomes 
obstructed  so  that  he  cannot  see  what  may  be 
In  front  of  him,  he  ought  either  to  get  off  alto- 
gether, or  to  travel  at  a  much  less  rapid  speed 
than  that  which  he  was  in  this  case  maintain- 
ing. Foster  V.  Rintoul  (1891)  28  Scotch  L. 
Rep.  686. 

A  girl  six  years  of  age  Is  not  negligent  in 
falling  to  take  measures  to  protect  herself 
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against  the  occurrence  of  a  contingency  so  Im- 
probable as  that,  when  she  has  Just  emerged 
from  a  cross  street,  a  bicyclist  will  suddenly 
scatter  a  group  of  people  which  had  previously 
rendered  him  Invisible,  and  dash  down  upon  her 
at  a  rapid  pace.     FMd. 

b.  Bioucli$t8  entitled  to  benefits  and  eubjeot  to 
burdene  of  the  rules  of  the  road. 

The  most  Important  practical  consequence  of 
the  doctrine  which  places  cycles  on  the  same 
footing  as  horse-drawn  vehicles  is  that  cyclists, 
whether  specifically  mentioned  or  not  In  the  en- 
actments which  define  the  rules  of  the  road,  are 
everywhere  held  to  be  subject  to  the  burdens, 
and  entitled  to  the  advantages.  Incident  to  the 
observance  of  those  rules. 

Thus,  we  find  It  laid  down  that  a  bicycle  Is  a 
"carriage  or  vehicle"  within  the  meaning  of  R. 
I.  Pub.  Stat.  chap.  66,  |  1,  which  requires  any 
person  traveling  on  a  highway  with  a  "carriage 
or  vehicle"  to  turn  out  to  the  right  on  meeting 
another  person  so  traveling.  State  v.  Collins 
(1888)  16  R.  I.  371,  3  L.  R.  A.  394,  17  Atl. 
131. 

So,  also,  the  fact  that  the  driver  of  a  vehicle 
does  not  turn  to  the  right  as  he  approaches  a 
bicyclist  riding  In  the  opposite  direction  Is 
prima  facie  evidence  of  negligence.  Cook  v. 
Fogarty  (1897)  108  Iowa,  500,  39  L.  R.  A.  488, 
72  N.  W.  677. 

A  declaration  which  alleges  that  the  plain- 
tiff, while  riding  his  bicycle  along  a  certain 
street.  In  the  exercise  of  due  care,  was  run  over 
by  the  defendant's  horse  and  carriage,  negli- 
gently driven  by  a  servant  of  the  defendant 
while  acting  in  the  scope  of  his  employment, 
and  was  severely  injured  and  his  bicycle  de- 
molished. Is  not  demurrable,  where  the  grounds 
assigned  for  the  demurrer  are  merely  that  It 
neither  avers  specifically  that  the  injuries  were 
Incurred  by  reason  of  any  fault  or  negligence 
of  the  defendant,  nor  that  the  alleged  servant 
of  the  defendant  was  engaged  at  the  time  on 
the  defendant's  business ;  and  that,  if  it  states 
any  cause  of  action.  It  Joins  In  one  count  two 
separate  causes  of  action,  vUf.,  the  injury  to  the 
rider  and  to  the  bicycle.  Bralthwaite  v.  Hall 
(1897)  168  Mass.  88,  46  N.  B.  898. 

The  extent  to  which  a  bicyclist  meeting  a 
horse-drawn  vehicle  Is  entitled  to  rely  upon  ft» 
driver's  observance  of  the  rules  of  the  road  Is  a 
question  which  must  be  determined  by  the  spe- 
cial facts  of  each  case.  On  the  one  hand,  there 
Is  no  dlfBculty  in  admitting  that.  If  the  circum- 
stances show  positive  heedlessness  on  the  part 
of  a  bicyclist  who  rides  Into  the  pole  of  a 
wagon.  It  Is  immaterial  whether  the  wagon  was 
or  was  not  on  the  proper  side  of  the  road.  Row- 
land V.  Wanamaker  (1898)  7  Pa.  Dlst.  R.  249. 
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JONES,  Plff,  in  Err,, 

V. 

City  of  WILLIAMSBURG. 

(97  Va.  722.) 

▲  miinlclpAl  corporation  Is  not  liable 
for  lujary  to  a  person  who  la  struck  by  a 
bicycle  ridden  by  another  person  on  a  side- 
walk, by  reason  of  the  failure  to  enact  or  en- 
force an  ordinance  prohibiting  the  riding  of 
bicycles  on  sidewalks. 

(January   18.   1900.) 


ERROR  to  the  Circuit  Courtof  James  City 
and  the  City  of  Williamsburg  to  review 
a  judgment  in  favor  of  defendant  in  an  ae- 
tion  brought  to  hold  defendant  liable  for  in- 
juries caused  by  a  bicycle  ridden  along  the 
sidewalk  in  defendant  city.     Affirmed. 

The  fact 8  are  stated  in  the  opinion. 

Measra,  J.  N.  Stiibbs  and  B.  H.  Ewaa 
for  plaintifT  in  error. 

Messrs.  Miu&£ord  A  Amdersoiiy  for  de- 
fendant in  error: 

A  sovereign  state  cannot  be  held  liable  in 
a  civil  action  for  damages  to  an  individual 
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So,  too,  there  Is  no  reason  why  bicycles 
should  not.  In  a  general  sense,  be  regarded  as 
within  the  scope  of  the  doctrine  laid  down  In 
an  American  case,  that,  "while  the  statute  pre- 
scribes a  general  rule  [as  to  the  use  of  the 
road],  it  does  not  undertake  to  define  what  may 
be  the  duties  and  liabilities  of  travelers  under 
all  possible  circumstances. s  A  man  may  not  re- 
maifa  stubbornly  and  doggedly  upon  the  right 
of  the  traveled  part  of  the  highway,  and  wan- 
tonly produce  a  collision  which  a  slight  change 
of  position  would  have  avoided."  O'Maley  v. 
Dorn  (1859)  7  Wis.  286,  78  Am.  Dec.  403,  hold- 
ing that  an  Instruction  implying  that,  if  a  vehi- 
cle  had  been  driven  to  the  right-hand  side  of 
the  traveled  strip  of  the  highway,  at  the  time 
It  came  Into  collision  with  another,  the  driver 
was  necessarily  free  from  negligence,  is  rightly 
refused. 

Dut  It  it  sufllciently  obvious  that  a  rigid  ap- 
plication of  this  doctrine  might  easily  l>e  pro- 
ductive of  great  injustice  to  wheelmen.  In 
cases  where  It  becomes  necessary  to  determine 
the  relative  culpability  of  bicyclists  and  the 
drivers  of  horse-drawn  vehicles,  the  manner  in 
which  the  latter  will  commonly  act,  when  an 
emergency  presents  Itself,  must  be  largely  in- 
fluence^ by  the  fact  that.  If  a  collision  does  take 
place,  the  bicyclist  will  certainly  be  the  princi- 
pal, if  not  the  only,  sufferer.  Any  view  of  rela- 
tive duties  of  the  parties  which  does  not  take 
into  account  the  tendency  to  recklessness  which 
a  consciousness  of  being  in  this  position  of  ad- 
vantage will  be  apt  to  induce  in  the  average 
human  being  would  be  altogether  too  optimistic 
for  a  practical  science  like  the  law.  A  fairer 
and  less  one-sided  principle,  we  think,  Is  indi- 
cated by  a  New  York  case  which  holds  that  a 
bicyclist  riding  along  his  own  side  of  a  road  Is 
not  negligent  in  acting  upon  the  assumption 
that  the  driver  of  a  buggy  which  is  coming  to- 
wards him  on  the  same  side  of  the  road  will 
obey  the  law  and  turn  out  l)efore  they  meet,  and 
that,  if  a  collision  occurs,  owing  to  his  mis- 
placed confidence  In  this  regard,  he  may  recover 
damages  from  the  driver  of  the  buggy,  although 
be  might  have  escaped  Injury  if  at  the  last 
moment  he  had  turned  out  towards  the  centre 
of  the  road,  the  result  l>elng  the  same,  althoogh 
he  did  not  act  with  good  Judgment  in  the  mat- 
ter, since  he  Is  entitled  to  the  benefit  of  the 
principle  that,  when  a  party  is  placed  by  the 
negligence  of  another  in  a  position  of  danger, 
and  compelled  to  act  suddenly,  the  law  does  not 
demand  that  accuracy  of  Judgment  which  is 
exacted  under  normal  circumstances.  Schimpf 
V.  Sllter  (1892)  64  Unn,  463,  19  N.  T.  Supp. 
644. 

A  statute  declaring  that  bicycles  and  like 
vehicles  are  entitle  J  to  the  same  rights,  and 
subject  to  the  same  restrictions,  in  their  use  as 
are  prescril>ed  In  the  case  of  persons  using  car- 
riages drawn  by  horses,  has  the  effect  of  imposing 
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upon  a  wheelman  the  duty  of  turning  out  for  a 
heavy  vehicle  where  that  has  previously  been 
established  as  the  rule  of  a  road  by  earlier  deci- 
sions in  the  country  where  the  statute  was  en- 
acted. Taylor  v.  Union  Traction  Co.  (1898) 
184  Pa.  465,  40  Atl.  159 ;  applying  the  general 
rule  laid  down  in  Beach  v.  Parmeter  (1854)  28 
Pa.  196;  and  Grier  v.  Sampson  (1856)  27  Pa. 
183. 

Under  a  statute  requiring  a  driver  to  turn 
to  the  right  when  a  vehicle  is  met,  and  give  it 
half  the  road,  there  is  no  obligation  to  turn  out 
for  a  bicyclist  until  he  knows,  or  with  reason- 
able care  could  have  known,  that  the  bicyclist 
is  approaching.  And  in  such  a  case  a  Jury  Is 
Justified  in  finding  that  the  driver  of  a  vehicle 
used  due  care  to  ascertain  the  approach  of  a  bi- 
cyclist at  night,  where  t)oth  the  driver  himself 
and  a  companion  testify  that  they  were  l>oth 
watching  the  road  in  front  of  them  for  the  pur- 
pose of  seeing  anyone  who  might  be  on  it  and 
were  not  expecting  to  meet  anyone,  and  did  not 
see  or  hear  the  bicyclist  until  the  vehicle  ran 
against  him.  Cook  v.  Fogarty  (1897)  103 
Iowa,  500,  39  L.  R.  A.  488.  72  N.  W.  677. 

Where  the  statute  prescribing  what  side  of 
the  road  shall  be  taken  by  vehicles  cannot  l>e 
construed  so  as  to  cover  bicycles,  the  question 
whether  the  driver  of  a  freight  wagon  shall 
turn  to  the  right  when  meeting  a  bicyclist  Is 
one  to  be  determined  with  reference  to  the  con- 
sideration whether  it  Is  reasonably  necessary, 
and  this  depends  solely  on  what  should  be  con- 
duct In  such  a  case  of  a  driver  of  ordinary  skill 
and  prudence.  The  driver  of  such  a  wagon, 
therefore,  who  takes  the  wrong  side  of  a  road, 
preparatory  to  stopping  at  a  house.  Is  not  bound 
to  exercise  the  highest  degree  of  care,  but  mere- 
ly ordinary  and  reasonable  care,  to  ".void  colli- 
sion with  a  bicyclist  coming  in  the  opposite  di- 
rection. On  the  other  hand,  the  fact  that  there 
Is  no  statute  defining  the  duties  of  the  parties 
prevents  the  bicyclist  from  asserting  that  he 
has  any  absolute  right  to  pass  between  the 
wagon  and  the  curb  on  his  own  side  of  the 
street,  or  to  assume  that  the  driver  will  turn 
out  for  him  towards  the  other  side.  Peltier  v. 
Bradley.  D.  ft  C.  Co.  (1895)  67  ConiL  42,  82  L. 
R.  A.  651,  34  Atl.  712. 

It  is  perhaps  not  amiss  here  to  remind  the 
reader  that  the  rules  of  the  road  which  pre- 
scribe the  side  upon  which  vehicles  shall  pass 
are,  on  very  nearly  the  whole  of  the  American 
Continent,  different  from  those  observed  in  the 
British  Isles  and  the  English  colonies  generally, 
these  being  defined  by  the  old  rhyme  which 
runs : 

**  'TIs  a  law  of  the  road. 

Though  a  paradox  quite. 
If  you  keep  to  the  left 

You  will  always  be  right." 

An  example  of  an  unusually  minute  statu- 
tory definition  of  the  relative  rights  of  cycllsta 
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resulting  from  a  failure  to  exercise  the  func- 
tions of  government,  or  neglect  to  perform 
its  public  duties. 

Hill  v.  Boston,  122  Mass.  348,  23  Am.  Rep. 
332;  Dill.  Mun.  Corp.  9  965;  15  Am.  <fc  Eng. 
Enc.  liaw,  p.  1143;  Qalveston  v.  Poanainaky, 
G2  Tex.  118,  50  Am.  Rep.  517. 

Powers  and  franchises  of  an  exceptional 
and  extraordinary  character,  which  are 
eometimee  granted  to  municipalities,  impose 
upon  them  duties  and  liabilities  similar  to 
those  often  imposed  upon  private  corpora- 
tions and  individuals;  and  with  respect  to 
these  ministerial  and  absolute  duties  muni- 
cipal corporations  are  held  liable  in  damages 
for  neglect  of  duty,  or  the  improper  per- 
formance of  the  duties  imposed. 


Riohttiond  y.  Long,  17  Gratt.  375,  04  Ank. 
Dec.  461 ;  Terry  v.  Biohmond,  94  Va.  537,  38 
L.  R.  A.  834,  27  S.  £.  429 ;  15  Am.  k  Eng. 
Enc.  Iaw,  p.  1145  et  aeq,;  2  Dill.  Mun.  Corp. 
3d  ed.  §§  27,  966,  967,  949,  950,  1046;  note 
to  Flournoy  y.  Jefferaotwille  (Ind.)  79  Am. 
Dec  472. 

Where  a  municipal  corporation  is  given 
power  to  lay  out  streets,  sewers,  etc.,  it  can- 
not be  held  liable  for  failure  to  exercise  this 
power,  but  after  the  streets  or  sewers  are 
once  established  the  duty  to  keep  them  in 
proper  repair  becomes  absolute  or  ministeri- 
al, and  for  its  neglect  the  corporation  is  lia- 
ble. 

Dill.  Mun.  Corp.  3d  ed.  §§  949,  1048;  If »ZU 
V.  Brooklyn,  32  N.Y.489;  MoOarihy  v.  8yr€h 


and  persons  driving  other  vehicles  will  be 
found  in  Ont.  Rev.  Stat.  p.  2922. 

The  negligence  of  the  bicyclist  himself  has 
been  held  to  be  the  proximate  cause  of  a  colli- 
sion with  a  wagon,  where  the  evidence  showed 
that  he  undertook  to  ride  through  a  space  of  3 
or  4  feet  between  that  wagon  and  another  which 
It  was  passing,  rather  than  turn  to  the  left  and 
ride  over  a  strip  of  road  covered  with  fresh- 
laid  macadam,  although  it  also  appeared  that 
the  accident  would  probably  not  have  happened 
If  the  defendant,  noticing  what  the  bicyclist 
was  trying  to  do,  had  not  pulled  his  horse  to  the 
left  so  as  to  give  more  room,  the  first  effect  of 
the  movement  being  that  the  spaoe  between  the 
wagons  was  somewhat  narrowed.  Rolland  v. 
Dawes  (1898)  Rap.  Jud.  Quebec  13  C.  S.  52. 

One  who  drives  so  recklessly  as  to  run  into  a 
bicyclist  going  In  the  same  direction,  and  injure 
him  and  his  bicycle,  may  be  convicted  of.  as- 
sault. Com.  V.  Dooley  (1897)  6  Pa.  Dist  R. 
381. 

▼.  Liability  for  frightening  horaee. 

Compare  also  IT.  b,  tvpra. 

In  cases  where  a  bicyclist  is  charged  with 
negligently  frightening  horses  by  the  use  of  his 
wheel,  his  responsibility  is  measured  by  the 
general  principle  that  a  person  cannot  be  made 
to  suffer  for  his  acts,  unless  they  were  done  in 
such  a  manner  and  at  such  a  time  as  to  show 
that  he  was  acting  in  disregard  of  the  rights 
of  other  persons.  Hence,  in  the  absence  of  any 
apparent  reason  for  supposing  that  the  sight 
of  his  wheel  will  frighten  the  horses  of  a  car- 
riage which  he  sees  approaching,  a  bicyclist  law- 
folly  traveling  in  the  ordinary  manner  along 
a  public  highway  cannot  be  charged  with  negli- 
gence because  he  does  not  stop  and  inquire 
whether  the  horses  will  be  frightened,  or  be- 
cnuse  he  does  not  anticipate  the  contingency  of 
their  taking  fright.  Thompson  v.  Dodge  (1894) 
C8  Minn.  555,  28  L.  R.  A.  608,  60  N.  W.  545. 

But  by  the  Virginia  Laws  1896,  the  obliga- 
tion is  imposed  upon  bicyclists  of  dismounting 
If  an  approaching  team  appears  to  be  fright- 
ened. 

Similarly,  and  In  reliance  upon  the  same  prin- 
ciple, it  has  been  held  that  a  complaint  Is  de- 
murrable which  simply  alleges  that  the  defend- 
ant rode  his  bicycle  in  the  centre  of  the  road, 
p*  the  rate  of  15  miles  an  hour,  to  and  within 
1  feet  of  the  heads  of  the  horses  driven  by  the 
piflfntfff.  the  consequence  l>elng  that  they  took 
fright  and  -ran  away  and  upset  the  plaintiff's 
carriage.  Holland  v.  Bartch  (1889)  120  InU. 
46.  22  N.  E.  83. 

The  mere  fact  that  the  driver  of  a  horse  ac- 
customed to  passing  bicycles,  and  ordinarily 
under  his  control,  failed  to  alight  and  hold  the 
animal's  head  on  a  particular  occasion  when  a 
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bicycle  was  approaching  on  a  narrow  road,  will 
not  constitute  such  contributory  negligence  as 
will  avail  a  municipality  In  an  action  for  In* 
juries  caused  by  the  horses  taking  fright  and 
backing  off  the  road.  White  v.  Ballard  (1898) 
19  Wash.  284.  58  Pac.  159. 

YI.  Duty  of  cyolista  to  carry  helU  and  lamp$. 

Upon  general  principles  It  would  seem  that, 
where  there  is  no  statute  or  ordinance  prescrib- 
ing the  use  of  bells  and  lights,  the  omission  of  s 
cyclist  to  carry  them  is.  In  case  of  a  collision, 
some  evidence,  at  least,  of  negligence,  the  Infer- 
ence of  a  want  of  care  being  more  or  less  per- 
emptory according  to  the  circumstances,  such 
as  the  degree  of  obscurity,  the  number  of  fool 
passengers  likely  to  be  met  upon  the  highway, 
and  so  forth.  The  supreme  court  of  Iowa  has 
recently  laid  it  down,  in  a  case  where  the  bicy- 
clist was  Injured  through  a  collision  with  a  bi- 
cycle, that  *'a  person  who  rides  a  bicycle  with- 
out a  light  or  signal  of  warning  In  a  public 
thoroughfare,  where  he  Is  liable  to  meet  moving 
vehicles  or  pedestrians,  at  a  time  when  objects 
can  be  discerned  readily  at  a  distance  of  but 
a  few  feet  Is  [as  matter  of  law]  guilty  of  negli- 
gence." Cook  V.  Fogarty  (1897)  103  Iowa,  500, 
39  L.  R.  A.  488,  72  N.  W.  677. 

By  I  1  of  the  English  definition  of  time  act 
(43  &  44  Vict.,  chap.  9)  it  is  laid  down  that 
"whenever  any  expression  of  time  occurs  in  any 
act  of  Parliament,  deed,  or  other  legal  instru- 
ment, the  time  referred  shall,  unless  It  is  other- 
wise specifically  stated,  be  held  In  case  of  Great 
Britain  to  be  Qreenwlch  mean  time."  By  f  85 
of  the  local  government  act  of  1888,  it  is  en- 
acted that  during  the  period  between  one  hour 
after  sunset  and  one  hour  before  sunrise  every 
person  riding  a  bicycle  shall  carry  on  it  a 
lighted  lamp.  A  bicyclist  was  arrested  for  not 
having  a  lamp  at  a  place  where  it  was  less  than 
an  hour  after  sunset  by  the  local  time,  but 
more  than  an  hour  by  the  Greenwich  time.  The 
court  held,  adopting  the  argument  of  counsel, 
that  the  expressions  of  time  in  the  later  act 
referred  to  the  physical  facts  of  sunset  and  sun- 
rise, and  that  the  liabilities  of  bicyclists  were 
to  be  determined  with  regard  to  the  actual 
hours  of  darkness  in  different  places,  which 
varied  according  to  longitude.  Gordon  v.  Cann 
(1899)  68  L.  J.  Q.  B.  N.  S.  434. 

The  above-cited  section  of  the  local  govern- 
ment act  merely  has  the  effect  of  making  the  of- 
fenses created  by  the  highway  acts  susceptible 
of  being  committed  by  bicyclists  as  well  as  the 
drivers  of  other  vehicles.  It  does  not  operate 
so  as  to  bring  the  new  offense  of  omitting  to 
carry  a  light  within  the  purview  of  the  clauses 
in  the  eaiiier  statutes  which  give  a  constable  or 
other  person  witnessing  an  infringement  of 
these  provisions  to  detain  the  offender  without 
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ctMe,  46  N.  Y.  194;  Montgpmery  v.  Oilmer, 
33  Ala.  116,  70  Am.  Dec.  562;  Jones  v.  New 
Haven,  34  Conn.  1;  MerrifUld  v.  Worcester , 
110  Mass.  216,  14  Am.  Rep.  592;  note  to 
Perry  y.  Woroester  (Mass.)  66  Am.  Dec. 
434. 

So  as  to  abatement  of  a  nuisance.  Where 
the  failure  to  abate  a  nuisance  is  a  neclcct 
of  an  absolute  or  ministerial  duty,  such  as 
the  duty  to  keep  a  street  in  repair,  the  city 
is  liable,  but  where  it  is  a  neglect  of  a  gov- 
ernmental duty,  such  as  failure  to  prevent 
the  unlawful  use  of  the  streets,  there  is  no 
more  civil  liability  upon  the  corporation 
than  for  failure  to  prevent  a  breach  of  the 
peace. 

Dill.  Mun.  Corp.  3d  ed.  |  961;  Wilming- 
ion  V.  Vandegrift,  1  Marv.  (Del.)  6,  26  L. 
R.  A.  538,  29  Atl.  1047. 


The  language  of  the  statute  from  which 
the  duty  and  power  of  the  municipality  was 
derived  indicates  that  the  duties  which  it 
imposes,  and  the  powers  which  it  confers, 
are  discretionary  and  legislative  in  their 
character. 

If  the  action  complained  of  constituted  a 
public  nuisance  at  common  law,  then  there 
was  a  remedy  in  the  courts,  and  an  ordi- 
nance forbidding  the  act,  and  prescribing  a 
penalty  for  violation,  would  have  been  noth- 
ing more  than  declaratory  of  the  law  aa  it 
previously  existed. 

Wilmington  v.  Vandegrift,  IMarv.  (Del.) 
6,  26  L.  R.  A.  538,  29  Atl.  1047. 

Even  if  such  an  ordinance  had  been  neces- 
sary, and  it  had  been  the  duty  of  the  city 
council  of  Williamsburg  to  pass  it,  in  order 
to  prevent  the  continuation  of  the  nuisance. 


a  warrant.  The  court  said  that  to  constme 
the  later  statute  in  this  manner  would  virtually 
be  equivalent  to  drafting  a  new  section.  Hat- 
ton  V.  Treeby  [1897]  2  Q.  B.  452,  66  L.  J.  Q. 
B.  N.  S.  729  (action  for  assault  by  constable 
who  stopped  bicyclist). 

The  consequences  of  having  no  lamp,  In  cases 
where  the  bicyclist  Is  seeking  to  hold  the  au- 
thorities responsible  for  maintaining  a  defect- 
ive roadway  are  adverted  to  In  VIII.  infra, 

VII.  Uss  of  footpath  by  cvolists, 

a.  Under  the  common  law. 

Apart  from  statute  or  ordinance,  there  Is 
plainly  no  ground  upon  which  It  can  be  pro- 
nounced that  any  right  Is  violated  simply  by 
taking  a  cycle,  or  Indeed  any  vehicle,  along  a 
footpath.  This  strip  Is  as  much  a  part  of  the 
highway  as  that  which  Is  specially  laid  out  to 
be  used  by  horse-drawn  carriages.  The  only 
obligation,  therefore,  Imposed  by  the  common 
law  upon  a  cyclist  In  respect  to  the  use  of  a 
footpath  would  seem  to  be  that  he  shall  exer- 
cise that  increased  measure  of  care  which  is 
suggested  by  the  fact  that  he  is  traveling  where 
foot  passengers  do  not  ordinarily  expect  to  en- 
counter vehicles. 

Thus,  in  Purple  v.  Oreenfleld  (1884)  188 
Mass.  1,  we  find  the  court  declining  to  lay  It 
down  as  a  universal  proposition  that  any  and 
every  use  of  any  kind  of  velocipede  upon  a  side- 
walk is  unlawful,  and  expressing  its  approval 
of  the  trial  judge's  refusal  to  Instruct  the  jury 
that,  if  the  use  of  the  sidewalk  by  the  rider  of  a 
velocipede  caused  the  plaintiff,  while  she  was 
standing  on  the  sidewalk,  engaged  In  conversa- 
tion, to  step  back  to  avoid  being  hit  by  such 
velocipede,  and  so  fall  into  an  opening  negli- 
gently left  without  a  railing  near  the  outer  line 
of  the  sidewalk,  the  defendant  municipality  was 
not  liable  for  the  resulting  injuries.  The  trial 
judge  told  the  jury  that  the  unlawfulness  of 
such  use  of  the  sidewalk  might  be  established 
by  showing  the  exVitence  of  a  municipal  ordi- 
nance forbidding  It ;  but,  as  there  was  no  evi- 
dence of  any  such  specific  prohibition.  It  was 
for  them  to  say  whether  such  use  should  be 
pronounced  unlawful  for  the  reason  that  It  ob- 
structed public  travel,  and  was  therefore  a  nui- 
sance. 

It  may  also  be  mentioned,  though  the  case  is 
not  strictly  within  the  scope  of  this  note,  that 
In  Reg.  V.  Math  las  (1861)  2  Fost.  &  F.  570, 
Byles,  J.,  left  to  the  jury  the  questions  whether 
a  perambulator  was  a  vehicle  which  prevented 
the  convenient  use  of  a  footway  by  passengers, 
and  was  in  that  sense  a  nuisance  which  one  of 
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the  public  had  a  right  to  remove,  and  whether, 
supposing  the  right  to  the  use  of  the  footway 
to  be  a  mere  easement,  the  owner  of  the  soil 
was  justified  In  removing  It,  on  the  ground  that 
its  presence  was  not  justified  by  the  nature  of 
the  easement  His  statement  of  the  law  was 
that  *'the  owner  of  the  soil  may  remove  any- 
thing that  encumbers  his  close  except  such 
things  as  are  usual  accompaniments  of  a  large 
class  of  foot  passengers,  being  so  small  and  light 
as  neither  to  be  a  nuisance  to  other  passengers 
nor  Injurious  to  the  soil."  The  jury  found  that 
the  perambulator  was  a  "usual  accompaniment" 
of  foot  passengers,  but  could  not  agree  on  the 
propositions  submitted  to  it  In  the  latter  part 
of  the  direction  as  to  size  and  weight  and  injury 
to  the  soil. 

The  supreme  court  of  Indiana,  applying  the 
familiar  principle  that  a  specific  design  or  in- 
tention at  the  time  the  act  of  violence  is  done 
Is  not  a  necessary  element  of  an  assault  (see 
4  Bl.  Com.  182;  Addison,  Torts,  p.  142),  and 
that  a  malicious  and  criminal  intent  may  be  in- 
ferred from  a  wanton  and  reckless  disregard  of 
human  life  and  safety,  has  held  that,  even  In  a 
case  where  a  bicyclist  would  be  justified  in  rid- 
ing on  a  footpath,  he  Is  liable  for  an  assault  if 
he  runs  the  bicycle  recklessly  against  a  person 
standing  with  his  back  to  him,  when,  by  the 
exercise  of  the  slightest  care,  he  might  have 
passed  such  person  without  touching  him.  Mer- 
cer V.  Corbin  (1889)  117  Ind.  450,  8  L.  R.  A. 
221,  20  N.  E.  132. 

b.  Under  statutes  and  ordinances. 

But  cases  in  which  the  consequences  of  rid- 
ing or  driving  a  vehicle  on  a  footpath  are  left 
to  be  determined  by  common-law  rules  must 
necessarily  be  very  rare,  as  the  matter  Is  almost 
universally  regulated  by  statutes  or  ordlnanccR. 

Some  few  of  the  cases  relate  to  enactments 
dealing  specifically  with  cycles,  and  tbeser  aro. 
as  might  be  expected,  usually  prohibitory  in 
their  terms.  Under  such  circumstances  the 
duty  to  keep  off  the  footpaths  Is  of  course  per- 
emptory. Hence,  the  fact  that  a  person  who  Is 
prosecuted  for  contravening  the  provisions  of  a 
statute  prohibiting  the  use  of  a  sidewalk  by  bi- 
cyclists was  riding  on  it  with  the  consent  of  the 
turnpike  company  upon  whose  land  it  was  laid, 
is  no  defense.  Such  a  sidewalk  Is  as  much  with- 
in the  purview  of  the  statute  as  any  other,  and 
it  is  not  within  the  power  of  any  Individual  or 
corporation  to  license  a  violation  of  law.  Com. 
v.  Forrest  (1895)  170  Pa.  40,  29  L.  R.  A.  866, 
32  Atl.  652. 

Similarly,  the  fact  that  a  street  is  obstructed 
is  no  excuse  for  violating  a  municipal  ordi- 
nance forbidding  cyclists  to  ride  upon  a  side* 
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its  neglect  to  do  so  could  not  make  the  city 
liable  in  damages  for  injuries  growing  out 
of  that  neglect. 

Elliott,  Pwoads  &  Streets,  465 ;  Hill  v.  Char- 
loUe,  72  N.  C.  65,  21  Am.  Rep.  451. 

A  municipal  corporation  cannot  be  held 
liable  in  damages  for  failure  to  perform  du- 
ties of  this  character. 

2  Dill.  Mun.  Corp.  3d  ed.  §  951 ;  Davis  v. 
Montgomery,  51  Ala.  139,  23  Am.  Rep.  545; 
Shearm.  &  Redf.  Neg.  fi  262;  15  Am.  k  £ng. 
Enc.  Law,  p.  1145;  Wilmington  v.  Vande- 
grift,  1  Marv.  (Del.)  6,  25  L.  R.  A.  638,  29 
Atl.  1047 ;  Hotcard  v.  Brooklyn,  30  App.  Div. 
217,  51  N.  Y.  Sunp.  1058. 

The  "coasting^  and  "fireworks"  cases  in- 
volve the  same  principle  as  the  case  at  bar, 
and  the  authorities  are  almost  unanimous  in 


holding  that  in  these  cases  there  can  be  no 
j'ecovery. 

Dill.  *Mun.  Corp.  §  981,  note  2;  Shearm. 
&  Redf.  Neg.  202;  Shepherd  v.  Chelsea,  4 
Allen,  113;  Schultz  v.  Milwaukee,  49  Wis. 
254,  35  Am.  Rep.  779,  6  N.  W.  342;  Lafay- 
ette V.  Timbcrlake,  88  Ind.  330;  Ball  v. 
Woodbine,  61  Iowa,  83,  47  Am.  Rep.  805,  15 
N.  W.  846;  Hill  v.  Charlotte,  72  N.  C.  56,  21 
Am.  Rep.  461. 

Bioly,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  struck  and  injured  by  a 
bicycle  that  wus  being  ridden  upon  a  side- 
walk of  one  of  the  streets  of  the  defendant 
corporation,  and  brought  this  action  to  re- 
cover damages  for  the  injury.    There  was  a 


walk,  (or  such  an  ordinance  leaves  a  bicyclist 
free  to  dismount  and  walk  with  his  bicycle  past 
the  obstruction.  It  Is  error,  therefore.  In  an  ac- 
tion by  a  bicyclist  for  false  arrest  under  such 
an  ordinance,  to  admit  evidence  that  he  rode 
on  the  sidewalk  because  the  street  was  ob- 
structed. The  consequence  of  the  receipt  of 
such  evidence  Is  that  the  Jury  are  allowed  to 
find  that  the  bicyclist  was  Justified  In  riding 
on  the  sidewalk,  and  that  this  fact  was  known 
to  the  defendant,  and  to  consider  such  evidence 
as  bearing  on  the  motive  of  the  defendant  in 
causing  the  arrest  of  the  plaintiff.  Fuller  v. 
Redding  (1897)  18  App.  Dlv.  61,  43  N.  Y.  Supp. 
96.  It  was  there  held  that  evidence  of  a  con- 
versation in  which  the  defendant,  a  trustee  of  a 
village,  directed  a  police  oflScer  to  watch  the 
plaintiff  and  arrest  him  if  found  violating  an 
ordinance  which  forbade  the  riding  of  a  bicycle 
on  a  sidewalk,  was  not  admissible  In  the  ac- 
tion, as  the  trustee's  desire  to  enforce  the  ob- 
servance of  the  ordinance  was  not  evidence  of 
malice. 

So,  the  fact  that  bicyclists  have  (or  a  consider- 
able time  been  riding  on  a  sidewalk  In  contra- 
vention of  a  statute,  without  complaint  on  the 
part  of  those  Inconvenienced  by  the  practice, 
avails  nothing,  as  a  defense  to  a  suit  brought  for 
the  purpose  of  exacting  the  fine  Imposed  by 
the  statute.  Com.  v.  Forrest  (1895)  170  Pa. 
40,  29  L.  R.  A.  865,  32  Atl.  652. 

In  some  places  the  oflQclals  controlling  the 
highways  have  passed  ordinances  permitting 
the  use  of  footpaths  for  cycling  upon  payment 
of  a  certain  license  fee,  and  it  has  lately  been 
held  in  New  York  that,  where  such  an  enactment 
is  within  their  discretionary  power,  and  the  con- 
ditions resulting  from  the  use  of  the  footpath 
do  not  amount  to  a  public  nuisance,  they  can- 
not be  compelled  to  respond  In  damages  to  a  per- 
son with  whom  a  cyclist  comes  Into  collision 
while  availing  himself  of  the  right  conferred 
by  the  ordinance,  unless  negligence  on  their  part 
is  nflSrmatively  established.  Lechner  v.  New- 
ark (1896)  19  Misc.  452.  44  N.  Y.  Supp.  556. 

Statutes  in  which  cycles  are  not  specifically 
mentioned  have  been  construed  in  the  following 
decisions : 

The  English  highway  act  (5  &  6  Wm.  IV.,  | 
'a).  In  specifying  the  offenses  which  authorise 
the  Infliction  of  the  penalty  prescribed,  begins 
with  the  words:  "If  any  person  shall  wilfully 
ride  upon  any  footpath  ...  or  shall  wil- 
fully lead  or  drive  any  horse,  etc.,  or  carriage 
of  any  description  .  .  .  upon  such  foot- 
path,'* and,  after  enumerating  several  other  mis- 
feasances, uses  the  words :  "to  the  injury,  in- 
terruption, or  personal  danger  of  any  person 
traveling  thereon.'*  This  qualifying  expression, 
it  is  held,  refers  only  to  certain  misfeasances 
mentioned  In  that  part  of  the  section  which 
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Immediately  precedes  It.  Hence  It  is  not  neces- 
sary. In  order  to  Justify  the  arrest  and  convic- 
tion of  a  bicyclist  under  the  opening  clauses 
of  the  section,  that  evidence  should  be  given 
showing  that  the  use  of  the  footpath  had  the 
effect  of  injuring,  etc.,  persons  traveling  there- 
on. Brotherton  v.  Tlttensor  (1896)  60  J.  P. 
72  (action  for  assault  against  constable). 

A  bicycle  being  a  vehicle  in  the  eye  of  the 
law,  a  person  who  rides  one  longitudinally 
along  a  footpath  is  deemed  to  be  guilty  of  a 
violation  of  a  statute  providing  that  "it  shall 
be  unlawful  for  any  person  to  ride  or  drive 
upon"  any  kind  of  "sidewalk  for  the  use  of  foot 
passengers,  unless  In  the  necessary  act  of  cross- 
ing the  same."  Mercer  v.  Corbln  (1889)  117 
Ind.  450,  8  L.  R.  A.  221,  20  N.  B.  182. 

But  a  tricycle  In  which  a  person  unable  to 
walk  Is  traveling  on  a  sidewalk  Is  not  within 
the  scope  of  an  ordinance  against  leading,  rid- 
ing, or  placing  "any  beast  of  burden  or  ve- 
hicle on  any  sidewalk,"  or  an  ordinance  which 
prohibits  riding  or  driving  except  between  the 
curb  lines  of  streets.  Wheeler  v.  Boone  (1899) 
108  Iowa,  235,  44  L.  R.  A.  821,  78  N.  W.  909. 

The  effect  of  the  Pennsylvania  act  (April  28, 
1889,  P.  L.  110),  giving  cyclists  the  same  rights, 
and  subjecting  them  to  the  same  restrictions  in 
regard  to  the  use  of  public  highways  as  the 
drivers  of  vehicles  drawn  by  horses,  is  to  bring 
cyclists  within  the  purview  of  a  later  act  (May 
7,  1889,  P.  L.  44),  Imposing  a  penalty  upon 
anyone  who  "wilfully  or  maliciously  rides  or 
drives  any  horse  or  other  animal  upon  any  foot- 
way laid  along  a  highway."  The  court  said: 
"It  will  scarcely  be  disputed  that  a  bicycler  Is 
within  the  spirit  of  the  act ;  It  Is  wholly  improb- 
able the  legislature  Intended  to  exempt  him. 
The  sidewalk  Is  for  travelers,  men,  women,  and 
children ;  a  very  few  years  of  observation  and 
experience  in  the  new  mode  of  traveling  by 
bicycle  has  resulted  In  the  conclusion  that  this 
vehicle  is  fully  as  dangerous  to  those  walking 
on  the  same  road  as  the  carriage  drawn  by  a 
horse.  ...  No  bicycler,  with  due  regard 
to  the  safety  and  rights  of  his  fellows,  should 
demand  the  use,  in  common  with  foot  travelers, 
of  a  walk  with  such  a  vehicle."  Com.  v.  For- 
rest (1895)  170  Pa.  40,  29  L.  E.  A.  865,  82  AU. 
652. 

A  general  statute  forbidding  the  passage  of 
municipal  ordinances  making  punishable  any 
act  which  has  been  declared  a  public  offense 
against  the  state  (Burns's  Ind.  Rev.  Stat.  | 
1709),  does  not  operate  so  as  to  deprive  a  mu- 
nicipality of  all  power  to  prohibit  riding  bi- 
cycles on  sidewalks,  where  the  statute  covering 
the  subject  merely  enacts  that  It  shall  be  "unlaw- 
ful for  any  person  to  ride  or  drive  upon  the 
brick,  stone,  plank,  or  gravel,  sidewalk  of  any 
town,  etc."   ( Bums' s  Ind.  Eev.  Stat  |  4398). 
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•demurrer  to  the  declaration,  which  was  stis- 
tained  by  the  circuit  court,  and  the  case  is 
before  us  upon  a  writ  of  error  to  its  judg- 
ment. 

The  complaint  is  not  that  the  injury  was 
■caused  by  a  bicycle  that  was  stationary  upon 
the  sidewalk,  &nd  had  been  negligently  al- 
lowed by  the  city  to  remain  there,  but  that 
it  was  due  to  the  propulsion  of  the  bicycle 
against  the  plaintiff,  while  in  motion,  under 
the  power  and  will  of  its  rider.  It  is  obvi- 
•ous,  therefore,  that  if  the  city  be  liable  in 
damages  for  the  injury,  its  liability  results, 
not  from  a  defective  condition  of  the  side- 
walk, but  from  the  improper  and  dangerous 
use  that  was  being  made  of  it  by  the  bicy- 
clist. 

A  municipal  corporation  has  a  dual  char- 
acter, the  one  public  and  the  other  private, 
and  exercises  correspondingly  twofold  func- 
tions, the  one  governmental  and  legislative, 
and  the  other  private  and  ministerial.     In 


its  public  character,  it  acts  as  an  agency  of 
the  state,  to  enable  it  the  better  to  govern 
that  portion  of  its  people  residing  within 
the  municipality,  and  to  this  end  there  is 
granted  to  or  imposed  upon  it  by  the  char- 
ter of  its  creation  powers  and  duties  to  be 
exercised  and  performed  exclusively  for  pub- 
lic governmental  purposes.  These  powers 
are  legislative  and  discretionary,  and  the 
municipality  is  exempt  from  liability  for  an 
injury  resulting  from  the  failure  to  exercise 
them,  or  from  their  improper  or  negligent 
exercise.  In  its  corporate  and  private  char- 
acter there  are  granted .  unto  it  privileges 
and  powers  to  be  exercised  for  its  own  pri- 
vate advantage,  which  are  for  public  purpos- 
es in  no  other  scr.sc  than  that  the  public 
derives  a  common  benefit  from  the  proper 
discharge  of  the  duties  imposed  or  assumed 
in  consid«ration  of  the  privileges  and  pow- 
ers conferred.  This  latter  class  of  powers 
and  duties  are  not  discretionary,  but  minis- 


Applying  the  principle  of  strict  construction  to 
•such  a  provision,  a  complaint  which  is  laid 
under  an  ordinance  which  prohibits  in  general 
terms  the  use  of  bicycles  apon  a  sidewalk  will 
te  good  If  It  shows  that  the  sidewalk  over 
which  the  defendant  rode  was  constructed  of 
materials  other  than  those  mentioned  In  the  stste 
statute.  But  if  this  Is  not  shown,  the  com- 
plaint Is  demurrable,  as,  if  It  should  be  upheld 
the  penalty  might  be  recovered  even  if  the  side- 
walk were  composed  of  "brick,"  etc.  Whiting 
V.  Doob  (1890)  152  Ind.  157,  62  N.  E.  759. 

A  municipal  by-law  which  provides  that  *'no 
{person  shall  by  any  animal,  vehicle,  lumber, 
building,  fence,  or  other  material,  goods,  wares, 
merchandise,  or  chattels.  In  any  way  encumber, 
obstruct,  or  foul  any  street,  .  .  .  sidewalk,'* 
•etc.,  Is  Infringed  by  the  use  of  a  velocipede  on  a 
sidewalk,  even  though  no  one  Is  near  It.  Beg. 
V.  riummer  (1871)  30  U.  C.  Q.  B.  41. 

Under  the  Ontario  consolidated  municipal 
act  of  1892,  I  496,  subsec.  27,  empowering  a 
municipality  to  "prevent  the  encumbering.  In- 
juring, fouling,  by  animals,  vehicles,  vessels,  or 
other  means,  of  any  road,  street,  ...  or 
other  communication,"  It  Is  competent  for  a 
municipal  council  to  pass  a  by-law  prohibiting 
any  person  from  "driving,  leading,  riding,  or 
'backing  any  horse  or  any  other  animal  or  wagon 
or  other  vehicle  along  any  sidewalk,"  and  It  has 
been  held  that  a  bicycle  Is  a  vehicle  and  the 
use  of  a  bicycle  Is  "encumbering"  a  sidewalk 
within  the  purview  of  such  a  by-law.  Reg.  v. 
Justin  (1893)  24  Ont.  Rep.  827,  Approving  Reg. 
V.  Plummer  (1871)  30  U.  C.  Q.  B.  41. 

The  word  "road"  In  a  statute  Is  for  some  pur- 
poses regarded  as  comprehending  footpaths. 
Thus,  It  hss  been  held  that  the  offense  of  "wil- 
fully preventing  or  Interrupting  the  free  pas- 
sage" of  persons  on  a  "public  road"  (Irish  sum-, 
mary  Jurisdiction  act,  f  35,  subsec.  8)  Is  com- 
mitted by  a  bicyclist  who  rides  along  a  foot- 
path beside  a  country  road,  even  though  no  one 
Is  In  Bight,  and  he  does  not  Intend  to  Interfere 
with  anyone.  The  court  took  the  ground  that 
the  act  was  done  upon  a  part  of  the  road,  and 
was  cleariy  calculated  to  "prevent  or  interrupt" 
the  free  passage  of  those  persons  for  whom  a 
'footpath  is  specially  intended,  viz.,  foot  pas- 
sengers. To  this  conclusion  It  Is  not  a  sufficient 
answer  that  If  the  rider  sees  anyone  coming  he 
.may  get  out  of  his  way  by  leaving  the  foot- 
path, for  there  may  be  times  and  circumstances 
when  It  Is  Impossible  even  for  the  most  skilled 
rider  to  avoid  coming  into  contact  with  people. 
M'Kee  v.  M'Glrath  <1892)  Ir.  L.  B.  30  £q.  41«  1 
•47  L.  R.  A. 


VIII.  Right  of  eifclUU  to  recover  for  in^uriee 
caused  by  defective  highways. 

For  the  purposes  of  the  present  article  It  will 
be  sufficient  to  remind  the  reader  thac,  accord- 
ing to  the  doctrine  accepted  In  all  common-law 
Jurisdictions,  a  statute  transferring  to  a  public 
corporation  the  obligation  to  repair  does  not  of 
Itself  render  such  corporation  liable  to  an  action 
in  respect  to  mere  nonfeasance.  To  produce 
that  effect  language  must  be  used  by  the  legis- 
lature which  Indicates  its  Intention  that  this 
liability  shall  be  imposed.  Plctou  v.  Geldert 
[1893]  A.  C.  524;  Cowley  v.  Newmarket  Local 
Board  [1892]  A.  C.  345;  Sydney  v.  Bourke 
[1895]  A.  C.  433. 

The  comments  In  the  first  two  of  these  cases 
upon  Bathurst  v.  Macpherson  (1879)  L.  R.  4 
App.  Cas.  256.  48  L.  J.  P.  C.  N.  S.  61,  shows  that 
the  ground  of  the  decision  was  that  the  munici- 
pality had  been  guilty,  not  of  a  mere  nonfeas- 
ance, but  of  the  maintenance  of  a  nuisance. 
For  other  authorities  upon  the  general  rule 
stated  In  the  text,  see  Shearm.  ft  Redf .  Neg.  I 
387. 

Usually,  however,  the  question  In  cases  where 
a  traveler  seeks  to  recover  damages  for  a  breach 
of  the  duty  to  keep  a  highway  in  good  repair  is 
not  whether  such  a  duty  exists,  but  whether  It 
has  been  performed,  or,  In  other  words,  whethet 
the  parties  admitted  to  be  responsible  for  the 
condition  of  the  highway  have  exercised  that 
degree  of  care  which  the  law  requires.  Upon 
this  question,  so  far  as  It  concerns  the  drivers 
of  horse-drawn  vehicles,  much  iigui  has  been 
thrown  by  a  large  number  of  decisions,  espe- 
cially in  the  United  States,  but  up  to  the  present 
lime  very  little  progress  has  been  made  towards 
deilning  the  principles  upon  which  the  courts 
should  be  guided  In  determining  whether  a 
cyclist,  under  a  given  set  of  circumstances,  can 
or  cannot  bold  the  authorities  responsible  for 
an  injury  caused  by  a  defect  In  a  road.  In  fact, 
so  far  as  our  researches  extend,  only  one  court 
of  review  has  so  far  had  an  opportunity  of 
dealing  with  the  subject.  In  1894  It  was  laid 
down  by  the  supreme  court  of  New  York  that, 
under  the  highway  laws  of  that  state,  the  com- 
missioners of  highways  are  not  subject  to  any 
higher  obligations  by  reason  of  the  fact  that 
a  bicycle  rider  on  an  ordinary  country  road  is 
exposed  to  greater  danger  than  a  person  In  a 
vehicle  drawn  by  horses,  and  are,  therefore, 
only  bound  to  maintain  such  a  road  In  a  condi- 
tion which  makes  It  reasonably  safe  for  general 
traffic.  Sutphen  v.  North  Hempstead  (1894)  80 
Hun,  409,  80  N.  Y.  Supp.  128. 
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terial  aad  absolute;  and,  for  an  injury  re- 
sulting from  negligence  in  their  exercise  or 
performance,  the  municipality  is  liable  in  a 
ciril  action  for  damages,  in  the  same  manner 
as  an  individual  or  private  corporation.  The 
line  of  distinction  between  the  two  classes  of 
powers  and  duties  is  clearly  drawn  by  the 
courts  and  tesit  writers,  and  the  exemption 
of  the  municipality  from  liability  in  the  one 
case,  and  its  liability  in  the  other  fo»  an 
injury  resulting  from  negligence,  firmly  es- 
tablished. 2  Dill.  Mun.  Corp.  4th  ed.  §§  949, 
966;  Riehfnond  v.  Long,  17  Gratt.  375,  94 
Am.  Dec.  401;  Sawyer  v.  Corse,  17  Gratt. 
230,  99  Am.  Dec.  445;  Terry  v.  Richmond, 
94  Va.  538,  38  L.  R.  A.  834,  27  S.  E.  429; 
Moia  V.  Eastern  State  Hospital,  97  Va.  507, 
34  S.  E.  617. 

Cases  doubtless  arise  in  which  the  courts 
experience  difficulty  in  determining  whether 
the  injury  complained  of  is  the  result  of  the 
failure  to  exercise,  or  the  negligent  exercise, 


of  a  governmental  and  public  power,  or  is 
due  to  negligence  in  the  exercise  or  perform- 
ance of  a  ministerial  and  private  power  or 
duty;  but,  as  respects  the  particular  case  be- 
fore us,  there  is  no  such  difUculty. 

Streets,  like  other  highways,  are  for  the 
use  of  the  public,  and  their  use  is  none  the 
less  for  the  public  at  large  because  they  are 
within  the  municipality,  and  subject  to  its 
supei*vi8ion  and  control.  Streets,  as  popu- 
larly distinguished  from  sidewalks,  though 
including  the  latter,  are  principally  designed 
for  the  use  of  vehicles  and  animals,  and  side- 
walks for  the  use  of  pedestrians.  Bicycles 
come  under  the  definition  and  description  of 
vehicles,  and  sidewalks  are  not  the  proper 
place  for  them.  But  the  right  to  regulate 
the  use  of  the  highways  of  the  state  or  of  the 
streets  of  a  dty  is  clearly  a  governmental 
power,  and  its  exercise,  whether  by  the  state 
or  by  a  municipal  corporation  as  an  agency 
of  the  state,  is  legislative  and  discretionary; 


The  circumstances  in  this  case,  however,  did 
not  call  (or  the  enunciation  of  any  such  sweep- 
ing principle,  for  the  road  was  25  feet  In  width, 
and  the  accident  was  due  to  the  fact  that  the 
bicyclist,  flndlng  the  centre  of  the  roadway  to 
be  too  soft  for  easy  riding,  undertook  to  ride 
doee  to  the  edge  of  a  gutter,  with  a  vertical 
side  and  about  18  inches  in  depth,  and  that  the 
soft  soil  gave  way  under  the  wheel  and  allowed 
it  to  drop  into  the  excavation.  The  court  re- 
marked that  "the  accident  was  unusual  and  in- 
cidental to  the  character  of  the  vehicle  he  was 
riding,**  and,  therefore,  "not  one  which  was 
within  the  anticipation  of  a  prudent  man,'*  or 
which  called  for  "extraordinary  precautions 
to  prevent*'  But  this  point  of  view  seems 
to  be  erroneous.  Such  an  accident,  It  is  clear, 
would  be  more  likely  to  happen  to  the  wheels 
on  one  side  of  a  heavy  wagon  than  to  a  bicycle, 
and  the  mere  fact  that,  by  reason  of  the  dif- 
ferent construction  of  the  two  types  of  vehicles, 
the  results  of  the  subsidence  of  the  soil  at  the 
edge  of  the  ditch  would  not  be  exactly  the  same  is 
not  a  sufflcient  reason  for  maintaining  that  a 
different  rule  of  responsibility  rests  upon  the 
highway  authorities  In  the  two  cases.  Plainly  the 
ground  upon  which  the  defendant's  nonliability 
should  have  been  rested  was  that,  as  the  roadway 
was  amply  wide  enough  for  safe.  If  not  comfort- 
able, traveling,  a  bicyclist  who  merely  for  his  own 
convenience  left  the  strip  commonly  used,  and 
rode  along  the  edge  of  the  excavation  like  the 
•one  described,  did  so  at  his  own  risk.  Security, 
not  ease.  Is  clearly  all  that  the  bicyclist  has  a 
legal  right  to  demand. 

That  the  broad  rule  laid  down  by  the  court, 
■arguendo,  virtually  amounting  to  a  declaration 
that  a  cyclist  must  take  a  road  as  he  finds  It, 
provided  It  would  be  safe  for  an  ordinary  horse- 
•drawn  vehicle,  is  Inconsistent  with  sound  prln- 
•clples,  we  have  very  little  doubt.  The  difference 
between  the  requirements  of  a  cyclist  and  of 
persona  traveling  In  other  vehicles,  as  respects 
the  condition  of  a  highway,  is  sufficiently  great 
•to  invalidate  any  conclusion  which  rests  upon 
the  assumption  that  a  condition  which,  in  the 
^»se  of  ordinary  vehicles,  would  justify  the  in- 
ference of  a  performance  or  nonperformance  of 
their  duty  by  the  road  officers,  would  necessar- 
ily Justify  the  same  inference  In  the  case  of  a 
-cycle.  The  fact  that  cycles,  considered  as  ve- 
hicles, posstiss  certain  special  characteristics  of 
their  own.  Involves  the  corollary  that  the  con- 
•duet  of  such  officers  must  often  wear  a  wholly 
•different  complexion  according  as  the  sufferer  is 
traveling  on  a  horse  carriage  or  a  cycle.  80 
47  L.  R.  A. 


much  Is  manifest.  But  the  precise  effect  which 
should  be  attributed  to  these  essential  differ- 
ences tMtween  cycles  and  other  vehicles  is  not 
easily  defined.  The  rather  vague  principle  which 
governs  the  question  is  that  **the  object  to  be 
secured  Is  the  reasonable  safety  of  travelers,  con. 
siderln/T  the  amount  and  kind  of  travel  which 
may  fairly  be  expected  on  the  particular  road." 
Kelsey  v.  Olover  (1848)  16  Yt.  708.  Of.  Shearm. 
&  Redf.  Neg.  |  867. 

Compare  also  the  following  remarks : 

*'It  may  not  always  be  an  easy  matter  to  de- 
fine the  precise  duty  of  a  municipality  under 
the  statute  with  regard  to  highways,  but  it 
may  be  laid  down  generally  that  it  has  done  its 
duty  when  it  has  prepared  a  roadway  of  suit- 
able width  in'  such  a  manner  that  It  can  be  con- 
veniently and  safely  traveled.'*  Walton  v.  York 
County  (1881)  6  Ont.  App.  Rep.  181,  per  Bur- 
ton, J.  A. 

Commissioners  of  highways  **must  exercise 
proper  care  in  their  maintenance  in  a  reason- 
ably safe  condition  for  ail  ordinary  travel." 
Embler  v.  Wallkill  (1890)  57  Hun,  384,  10  N. 
Y.  Supp.  707,  cited  with  approval  in  Ferguson 
V.  Southwold  (1896)  27  Ont.  Rep.  66. 

The  extent  of  the  duties  of  cities  and  towns 
is,  '*not  that  all  parts  of  all  highways  shall  be 
kept  in  like  repair  and  alike  smooth  and  free 
from  obstruction,  but  that  all  parts  of  all  high- 
ways shall  be  kept  in  such  a  condition  as  shall 
be  deemed  reasonably  safe  and  convenient,  hav* 
ing  reference  to  the  character  of  the  way  and 
the  amount  of  travel  over  it.**  Street  v.  Holy- 
oke  (1870)  105  Masa  82,  7  Am.  Rep.  600. 

The  problem  to  be  solved  by  means  of  this 
principle  as  a  starting  point  is  whether,  in  view 
of  the  peculiarities  of  the  cycle,  the  principle 
operates  so  as  to  cast  upon  the  road  officers 
more  onerous  or  lighter  obligations.  At  first 
sight  it  might  appear  that  the  standard  of  care 
thus  imposed  must  be  higher.  But  a  little  con- 
sideration will  show  that  this  conclusion  by  no 
means  follows  as  a  matter  of  course.  On  the 
one  hand,  it  Is  undeniable  that  defects  which 
are  quite  innocuous  to  a  horse-drawn  vehicle 
are  often  such  as  to  be  exceedingly  dangerous 
to  a  cycle.  But,  on  the  other  hand.  It  Is  equal- 
ly undeniable  that,  in  fixing  the  measure  of  care 
Incumbent  upon  the  road  officers,  it  would  be 
unjust  not  to  give  them  the  benefit  of  such  In- 
ferences as  may  reasonably  be  drawn  from  the 
fact  that  a  cycle  occupies  a  much  smaller  space 
and  can  be  turned  In  any  direction  much  more 
readily  than  other  vehicles.  It  Is  impossible  to 
contend  with  any  show  of  reason  that  the  form- 


800 


Virginia  Supbems  Court  of  Appeals. 


Jan., 


and,  being  legislative  and  discretionary,  a 
municipal  corporation,  as  an  arm  of  the 
state,  is  no  more  liable  for  the  failure  to  ex- 
ercise the  power,  or  for  its  improper  exer- 
cise, than  tiie  state  itself  would  be. 

The  defendant  was  empowered  by  its  char- 
ter to  lay  off  streets  and  walks,  and  improve 
the  same,  but  it  was  wholly  within  its  dis- 
cretion when  and  where  it  would  do  so.  For 
the  omission  to  exercise  the  power,  it  being 
legislative  and  discretionary,  it  would  not  be 
liable  for  an  injury  occurring  in  consequence 
of  the  omission,  although,  when  the  power 
was  exercised,  the  duty  to  keep  the  streets 
and  sidewalks  in  a  reasonably  safe  condition 
for  travel  would  become  a  ministerial  and 
positive  duty,  for  the  neglect  whereof  it 
would  be  liable  for  an  injury  resulting  there- 
from. 2  Dill.  Mun.  Corp.  4th  ed.  §§  949, 
1048.  The  condition  of  the  street  or  walk, 
however,  is  one  thing,  and  the  manner  of  its 
use  by  the  public  is  quite  a  different  thing. 


For  its  safe  condition  the  city  is  responsible, 
but  for  its  unlawful  or  improper  use  it  is 
not. 

The  peace,  good  order,  and  welfare  of  a 
community  is  a  primary  object  of  govern- 
ment, and  laws  are  enacted  by  the  sovereign 
power,  and  ordinances  adopted  by  municipal 
corporations,  for  the  preservation  thereof; 
but  clearly  neither  the  state,  nor  the  munici- 
pality, would  be  liable  for  an  injury  received 
in  an  affray  upon  one  of  its  streets,  or  in  a 
collision  from  fast  riding  or  driving,  in  con- 
sequence of  the  absence  of  a  law  or  ordinance 
prohibiting  the  same,  or  the  failure  of  the 
authorities  of  the  state  or  city  to  enforce  it, 
if  enacted  or  adopted,  although  but  for  the 
want  of  a  proper  law  or  oroinance,  or  the 
failure  to  enforce  the  same,  the  injury  would 
not  have  happened.  The  government  does 
not  guarantee  its  citizens  against  all  the 
casualties  incident  to  himianity,  and  cannot 
be  called  upon  to  compensate,  by  way  of  dam- 


alation  of  an  absolutely  rigid  doctrine  which 
would  bind  such  officials  to  provide  a  roadway 
which  should  be  safe  for  a  vehicle  the  construc- 
tion of  which  renders  It  peculiarly  susceptible 
of  injury  is  logically  defensible,  wheu  a  com- 
parison of  the  same  vehicle  with  others  also 
shows  that,  owing  to  its  compactness  and  mobil- 
ity, its  rider  is  often  much  more  favorably 
situated  than  the  drivers  of  those  vehicles  for 
avoiding  a  dangerous  place. 

The  practical  difficulties  raised  by  these  op- 
posing considerations  are  extremely  embarrass- 
ing. On  the  one  hand,  it  is  clear  that  the  ef- 
fect of  fixing  the  attention  too  exclusively  on 
the  greater  fragility  and  instability  of  the  cycle 
will  be,  in  most  instances,  to  lay  upon  highway 
officials  a  far  higher  standard  of  care  than  they 
are  now  obliged  to  satisfy,  and  that  an  enor- 
mous additional  expenditure  of  money  would  be 
required  if  every  public  highway  is  to  be  main- 
tained in  such  a  condition  that  a  cyclist  might 
always  rely  on  escaping  injury  while  holding  as 
straight  a  course  and  exercising  no  greater  vig- 
ilance than  the  driver  of  a  horse-drawn  vehicle 
commonly  exercises.  On  the  other  hand,  if  an 
exaggerated  Importance  should  be  ascribed 
to  the  small  size  of  the  cycle  and  its  capacity 
for  being  readily  guided,  there  will  be  no  little 
danger  of  drifting  towards  a  doctrine  which 
would  virtually  make  a  cyclist  the  insurer  of  his 
own  safety.  The  only  course,  therefore,  which 
would  seem  to  be  open  at  present,  in  cases  in- 
volving the  question  under  discussion,  is  to 
leave  the  jury  to  settle  the  liability  of  the  high- 
way officials  under  instructions  which  will  in- 
dicate clearly  the  various  considerations  which 
Inure  to  the  advantage  or  disadvantage  of  the 
cyclist,    as    contrasted    with    other    travelers. 

That  the  question  whether  the  highway  au- 
thorities were  negligent  is  essentially  one  for 
the  jury,  see  Kelsey  v.  Glover  (1843)  15  Vt. 
708. 

Cases  of  this  type  may  also  be  considered  from 
another  point  of  view  which  will  often  be  of  as- 
sistance in  determining  the  rights  of  the  par- 
ties. According  to  a  familiar  principle  of  the 
law  of  negligence,  one  who  is  under  a  duty  to 
keep  some  material  substance,  like  the  surface 
of  a  road,  in  good  condition  for  the  use  of  an- 
other person  is  entitled  to  the  benefit  of  the  as- 
sumption that  such  person  will,  in  using  it, 
exercise  ordinary  care  In  observing  and  avoid- 
ing dangers.  It  is  true  that,  in  practice,  a  jury 
Is  likely  to  solve  the  problem  whether  road  of- 
ficers have  provided  a  road  reasonably  safe  for 
a  prudent  cyclist,  considered  in  the  abstract,  by 
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Inquiring  whether  the  concrete  specimen  of  the 
cyclist,  who  may  happen  to  be  the  plaintiff, 
was  guilty  of  negligence  at  the  time  the  in- 
jury in  suit  was  received.  But  as  the  issue 
of  contributory  negligence  is  invariably  raised. 
In  some  form  or  other,  in  actions  where  the  de- 
fendant is  charged  with  a  want  of  care,  it  would 
seem  that  no  great  inconvenience,  and  certain- 
ly no  Injustice,  can  result  from  submitting  the 
case  under  both  aspects  to  the  jury. 

To  cases  in  which  the  accident  in  suit  would 
probably  not  have  happened  if  the  cyclist  bad 
not  been  traveling  when  the  light  was  dim,  the 
test  of  liability  here  suggested  would  seem  to 
be  specially  appropriate.  It  Is  certainly  open 
to  serious  doubt  whether  a  cyclist  is  justified 
in  expecting  that  he  will  be  provided  with  a 
roadway  so  smooth  that  he  can  safely  travel 
over  it  without  a  lamp,  and  in  darkness  so  pro- 
found that  a  defect  does  not  become  visible  un- 
til it  is  too  late  for  him  to  take  measures  for 
his  protection.  Even  the  generality  of  such  a 
practice  In  any  given  locality  ought  scarcely,  It 
would  seem,  to  negative  the  inference  that,  even 
if  the  want  of  a  lamp  was  not  contributory  neg- 
ligence on  the  part  of  a  cyclist,  he  must  be  at 
least  charged  with  the  consequences  of  an  elec- 
tion to  take  all  the  risks  which  he  may  incur 
from  the  want  of  the  light. 

The  liability  of  highway  authorities  for  in- 
juries received  on  strips  at  the  side  of  a  road 
deliberately  left  in  a  worse  condition  than  the 
strip  prepared  specially  for  the  accommodation 
of  traffic,  has  as  yet  been  very  little  considered 
with  reference  to  the  requirements  of  cyclists. 

See  Sutphen  v.  North  Ilempstead  (1894)  8C 
Hun,  409,  30  N.  T.  Supp.  128.  the  substance  of 
which  has  been  stated  in  this  section,  supra.  The 
effect  of  this  case  is  that  a  cyclist,  who  turns  out 
of  the  strip  of  a  road  which  is  usually  traveled, 
takes  upon  himself  the  obligation  of  exercising 
greater  vigilance,  the  plaintiff  being  held  guilty 
of  negligence  in  failing  to  realize  the  danger  of 
the  occurrence  of  the  accident  which  actually 
too^  place. 

In  this  dearth  of  strictly  relevant  authorities 
we  shall  content  ourselves  with  collecting  some 
cases  in  which  this  point  has  been  discussed  in 
connection  with  horse-drawn  vehicles.  It  wl!) 
be  observed  that  they  are  not  quite  harmonious. 

In  one  the  trial  judge  was  held  to  have  ri|,hc- 
iy  refused  an  instruction  to  the  effect  that  the 
duty  of  a  municipality  "to  keep  its  streets  In  a 
reasonably  safe  condition  for  the  passage  of 
pedestrians  and  vehicles  extends  to  the  whole 
width  of  the  street."     This  duty,  it  was  said. 
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ages,  its  inability  to  protect  against  such  ac- 
cidents and  misfortunes.  The  failure  to 
pHss  a  needful  law  or  ordinance  is  plainly 
the  omission  by  the  state  or  city  as  an  agen- 
cy thereof  of  a  public,  governmental  duty, 
for  which  no  action  lies.  Hence,  upon  this 
principle,  it  has  been  held  by  the  courts,  and 
laid  down  by  approved  text  wi'iters,  that  a 
municipal  corporation,  in  the  absence  of  an 
express  statutory  declaration  to  the  contrary, 
is  not  liable  for  failing  to  pass  an  ordinance 
prohibiting  the  firing  of  cannon  or  firearms 
in  its  streets,  or  the  explosion  of  fireworks, 
or  the  engaging  in  dangerous  sports,  or  the 
running  at  Targe  of  cattle  and  swine,  or  for 
suspenain^  or  n^lecting  to  enforce  an  ordi- 
nance against  such  dangerous  practices  and 
improper  u&e  of  its  streets,  in  consequence 
whereof  private  property  was  destroyed  or 
persons  injured.  Elliott,  Roads  &  Streets, 
4G5;  2  Dill.  Mun.  Ck)rp.  4th  ed.  §  949,' note; 
1  Shearm.  &  Redf .  Neg.  5th  ed.  §  262 ;  Cool- 


ey,  Const.  Lim.  6th  ed.  note  to  page  254; 
Cooley,  Torts,  2d  ed.  739;  Boyland  v.  New 
York,  1  Sandf.  27;  Levy  v.  New  York,  1 
Sandf.  465;  Ball  v.  Woodbine,  61  Iowa,  83, 
47  Am.  Rep.  805,  15  N.  W.  846;  Davis  v. 
Montgomery,  51  Ala.  139,  23  Am.  Rep.  545; 
Hill  V.  Charlotte,  72  N.  C.  55,  21  Am.  Rep. 
451;  Kelley  v.  Milwaukee,  18  Wis.  83;  Riv- 
ers V.  Augusta,  65  Ga.  376,  38  Am.  Rep.  787. 
The  doctrine  of  the  exemption  of  a  munici- 
pal corporation  from  liability  for  injuries 
resulting  from  the  unlawful  or  improper 
use  of  its  streets  and  sidewalks,  and  not 
from  any  defect  in  their  state  or  condition, 
has  been  applied  where  persons  have  been  in- 
jured by  "coasting," — a  practice  so  similar 
to  the  use  of  sidewalks  by  a  bicyclist  that  a 
different  conclusion  cannot  be  reached  in  the 
case  of  an  injury  caused  by  a  collision  with 
a  bicycle.  Lafayette  v.  Timherlake,  88  Ind. 
330;  Faulkner  v.  Aurora,  85  Ind.  130,  44 
Am.    Rep.    1;  Pierce  v.  New  Bedford,  129 


could  not  be  predicated  regardless  of  the  loca- 
tion of  the  street,  the  amount  of  travel,  and 
other  circamst&Dces.  Fulliam  v.  Muscatine 
(1886)  70  Iowa,  436,  30  N.  W.  861. 

An  earlier  decision  by  the  same  courts  seems 
to  imply  that  a  municipality  has  the  right  to 
leave  a  strip  of  a  highway  unimproved,  but  that 
it  is  liable  for  a  defect  existing  anywhere  be- 
tween the  sidewalks  of  a  city  which  has  once 
been  opened  to  the  public  over  Its  whole  width. 
Stafford  v.  Oskaloosa  (1882)  57  Iowa,  748,  11 
N.  W.  668. 

Other  authorities  seem  to  exclude  this  qualifi- 
cation by  laying  it  down  that  in  one  of  the  pub- 
lic thoroughfares  of  a  city  a  traveler  has  the 
right  to  assume  that  he  can  drive  or  walk  over 
nil  parts  of  the  roadway  with  safety.  Buck  v. 
niddeford  (1890)  82  Me.  433,  19  Atl.  912;  Du- 
rant  v.  Palmer  (1862)  29  N.  J.  L.  544;  Ray- 
mond V.  Lowell   (1850)  6  Cush.  524. 

As  regards  a  country  road,  the  authorities 
are  to  the  effect  that  it  need  not  be  made  pass- 
able over  its  entire  width  for  wheeled  vehicles. 
Shearm.  &  Redf.  Neg.  f  352. 

That  a  violation  of  the  rule  of  the  road  Is  no 
defense  to  an  action  for  Injuries  caused  by 
a  defective  highway,  has  been  held  under  a 
statute  which  rendered  the  driver  of  a  vehicle 
liable  to  be  mulcted  In  a  fine  and  damages  if  he 
failed  to  turn  to  the  right  of  a  highway  when 
he  met  with  another  vehicle,  but  expressly  de- 
clared that  "no  complaint  for  its  violation 
should  be  sustained  unless  made  by  the  person 
Injured."  The  effect  of  such  a  statute  is  merely 
this :  that.  If  a  traveler  meeting  another  turns 
to  the  left,  he  does  so  at  the  Qerll  of  being 
treated  as  a  criminal  in  case  injury  is  thereby 
occasioned  to  another  person ;  but  that.  If  no 
one  is  harmed,  he  is  not  to  be  regarded  as  the 
doer  of  an  Illegal  act.  Hence,  his  having  turned 
out  to  the  left  will  not  debar  him  from  recover- 
ing damages  from  the  parties  responsible  for 
the  condition  of  the  highway  for  injuries  re- 
ceived through  the  overturning  of  his  vehicle 
by  an  obstruction  negligently  left  on  the  road. 
Gale  V.  Lisbon  (1872)  52  N.  H.  174. 

IS.  Special  enactmenta  for  the  protection  and 
convenience  of  cyclists. 

An  attempt  has  been  made  In  some  states  to 
check,  by  penal  statutes,  the  detestable  prac- 
tice of  dropping  upon  highways  substances  cal- 
culated to  Injure  cycles.  For  Illustration,  see 
N.  Y.  Laws  (1896)  chap.  333.  p.  273. 

It  Is  to  be  hoped  that  all  legislatures  will 
shortly  recognize  the  futility  of  leaving  a  per- 
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son  who  suffers  from. malicious  acts  of  this  sort 
to  exact  satisfaction 'by  a  civil  action. 

The  fact  that.  In  some  places,  legislative 
bodies  are  even  willing  to  accord  special  privi- 
leges to  bicycles,  as  against  other  vehicles.  Is 
a  very  significant  token  of  the  change  which,  as 
already  remarked  (II.  supra),  public  opinion 
has  undergone  in  regard  to  their  position  among 
the  appliances  of  transportation.  For  example, 
the  Ontario  municipal  act,  f  640  (Ont.  Rev. 
Stat.  p.  2G33),  empowers  municipal  councils  to 
set  apart  for  the  exclusive  use  of  bicyclists  a 
portion  of  the  highway,  which  cannot  thereafter 
be  used  by  riders  of  horses  or  drivers  of  vehi- 
cles drawn  by  horses  without  tncnrring  a  cer- 
tain penalty. 

Various  other .  statutory  provisions  respect- 
ing bicycles  relate  to  insurance  upon  them,  to 
taxation  of  them,  to  their  exemption  from  levy 
on  execution,  to  the  construction  of  bicycle 
paths  for  the  exclusive  use  of  bicyclists,  to  re- 
strictions as  to  riding  on  sidewalks,  and  to  a 
considerable  variety  of  other  regulations  which 
it  would  not  be  profitable  to  set  out  in  detail. 

X.  Injuries  to  cyclists  at  railwaj^  crossings. 

When  approaching  a  railway  track  a  bicy- 
clist must  dismount,  or  at  least  bring  his  wheel 
to  such  a  stop  as  will  enable  him  to  look  up  and 
down  the  track  and  listen,  in  the  manner  re- 
quired of  a  pedestrian.  What  may  be  called 
a  "bicyclist's  stop,"  via.,  circling  a  wheel  round 
and  round  at  a  distance  of  5  or  10  yards  from 
the  track,  is  not  a  sufllcient  compliance  with  the 
requirements  of  the  law  under  such  circum- 
stances, a  full  stop  being  demanded,  not  merely 
to  the  end  that  he  may  have  time  and  oppor- 
tunity for  observation,  but  in  order  that  un- 
divided attention  may  be  secured.  Robertson 
V.  rennsylvanla  R.  Co.  (1897)  180  Pa.  43,  86 
Atl.  403.  There  the  bicyclist  had  waited,  with- 
out dismounting;  for  one  train  to  pass,  and 
while  on  the  crossing  was  caught  by  another, 
the  evidence  being  that  there  was  a  space  of 
7  feet  clear  between  the  nearest  track  and  the 
adjacent  building  which  intercepted  his  view  of 
the  approaching  train. 

The  fact  that  a  railway  company  has  pro- 
vided an  electric  gong  at  a  crossing,  designed 
to  warn  travelers  that  a  train  is  coming,  will 
not  Justify  a  bicyclist  In  relying  entirely  upon 
the  action  of  the  gong  when  he  Is  approaching 
the  crossing  through  a  deep  cut.  He  must  still 
exercise  reasonable  care  to  ascertain  whether  a 
train  may  not.  In  spite  of  the  silence  of  ths 
gong,  be  so  near  the  crossing  as  to  render  it 
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Mass.  534,  37  Am.  'Rep.  387;  Steele  y.  Boa-' 
ton,  128  5  [ass.  583;  sKepherd  y.  Chelsea,  4 
Allen,  113;  Schultg  y.  Milioaukee,  49  Wis. 
254,  35  Am.  Rep.  779,  5  N.  W.  342 ;  Burford 
y.  Orand  Rapids,  53  Mich.  98,  51  Am.  Rep. 
105,  18  N.  W.  571;  Hutchinson  v.  Concord, 
41  Vt  271,  98  Am.  Dec.  684;  WeUer  y.  Bur- 
lington, 60  Vt.  28,  12  Atl.  215;  Hay  y.  Man- 
chester, 46  N.  H.  59,  88  Am.  Dec.  192;  WiU 
mington  v.  Vandegrift,  1  Marv.  (Del.)  5,  25 
L.  R.  A.  538,  29  AU.  1047. 

The  exemption  of  a  municipality  from  lia- 
bility for  an  injury  resulting  from  the  un- 
lawful or  improper  use  of  its  streets  and 
sidewalks,  with  the  reason  therefor,  is  yery 
clearly  stated  in  Lafayette  v,  Timhorlake,  88 
Ind.  330,  a  case  of  injury  resulting  from 
"coasting"  upon  a  sidewalk,  where  the  court 
said:  '*The  manner,  in  which  a  highway  of 
a  city  is  used  is  a  different  thing  from  its 
quality  and  condition  as  a  street.  The  con- 
struction and  maintenance  of  a  street  in  a 
safe  condition  for  travel  is  a  corporate  duty, 
and  for  a  breach  of  sucl)  duty  an  action  will 
lie:   but  making  and  enforcing  ordinances 


regulating  the  use  of  streets  brings  into  ex- 
ercise governmental,  and  not  corporate,  pow* 
ers,  and  the  authorities  are  well  agreed  that, 
for  a  failure  to  exercise  legislative,  judicial, 
or  executive  powers  of  government,  there  is 
no  liability." 

An  injury  caused  by  a  bicycle  ridden  upon 
a  sidewalk  is  not  distinguishable  from  an  in- 
jury caused  by  "coasting,"  and  the  ground 
of  exemption  from  liability  applies  equally 
in  the  former  case  as  in  the  latter.  In  Hoto- 
ard  V.  Brooklyn,  30  App.  Div.  217,  51  N.  Y. 
Supp.  1058,  it  was  held  that  "a  municipal 
corporation  which  has  merely  failed  to  pasa 
an  ordinance  forbidding  bicycles  to  be  ridden 
over  a  sidewalk  of  the  city,  not  having  in  any 
way  authorized  it,  is  not  liable  to  a  person 
walking  upon  the  sidewalk  for  injuries  re« 
suiting  from  being  run  into  and  thrown 
down  by  a  bicycle." 

Our  conclusion  is  that  the  declaration  doea 
not  state  a  case  of  legal  liability,  and  that 
the  demurrer  waa  properly  sustained. 

The  judgment  of  the  Circuit  Court  musi 
he  affirmed. 


proper  for  him  to  stop.  Whether  he  has  exer- 
cised such  care  Is  a  qaestion  to  be  determined 
by  the  Jury  in  view  of  this  circumstance,  as  well 
as  of  the  rest  of  the  evidence.  Kimball  v. 
Priend  (1897)  95  Va.  125,  27  8.  B.  901. 

XI.  Injuries  to  cyclists  caused  by  street  cars. 

The  contingency  that  a  bicyclist  may  attempt 
to  turn  into  a  side  street  in  front  of  a  horse  car 
which  is  approaching  the  Intersection  of  the 
streets  from  the  opposite  direction  is  not  one 
which  the  driver  of  the  car  is  bound  to  provide 
for  by  slackening  his  speed,  in  the  absence  of 
some  intimation  of  the  rider's  intention.  Un- 
der such  circumstances  the  responsibility  of  de- 
termining whether  he  shall  crosi  the  track  In 
front  of  or  behind  the  car  rests  upon  the  bicy- 
clist. Hence  there  can  be  no  recovery  for  in- 
juries caused  by  the  collision  of  a  street  car 
with  a  tandem  bicycle  where  it  appears  from 
the  testimony  of  the  riders  themselves  that, 
when  the  car  was  approaching  them  rapidly, 
they  andertook,  suddenly  and  without  any  time- 
ly warning,  to  turn  into  an  intersecting  street 
In  front  of  the  car,  and  when  it  waa  so  close 
that  the  front  rider  was  the  one  struck  by  the 
horses.  Lurle  v.  Metropolitan  Street  R.  Co. 
(189G)  18  Misc.  81.  40  N.  Y.  Supp.  1120. 

A  bicyclist's  use  of  the  slot  of  a  cable  road 
Is  not  negligence  per  se.  The  sole  obligation^ 
Incumbent  upon  him  is  that  he  shall  exercise 
the  care  required  of  one  who  puts  himself  In  a 
place  of  danger.  Nor  is  a  bicyclist  under  such 
circumstances  guilty  of  negligence,  as  a  matter 
of  law,  because  he  falls  to  look  back.  He  is 
entitled  to  proceed  on  the  assumption  that  he 
Is  exposed  to  no  danger  through  the  approach 
of  a  car  from  behind  until  he  receives  some 
warning,  after  which  he  Is  bound  to  protect 
himself  by  getting  off  the  track.  Where  he 
testifies  that  the  first  notice  which  reached  his 
ears  was  the  rumble  of  the  car  just  before  It 
struck  him,  It  Is  for  the  jury  to  say  whether  his 
failure  to  avoid  It  showed,  under  the  circum- 
stances, a  want  of  due  care.  Rooks  v.  Houjton, 
W.  Street  &  P.  Ferry  R.  Co.  (1896)  10  App. 
Dlv.  98,  41  N.  Y.  Supp.  824. 

The  liability  of  a  cable-car  company  for  In- 
juries received  by  a  bicyclist  at  a  place  ren- 
dered peculiarly  dangerous  by  the  fact  that 
there  was  a  turn-out  curve  leading  to  a  cross 
street  as  well  as  a  continuation  of  the  main 
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line  was  quite  lately  discussed  In  New  York. 
Cardonner  v.  MetropollUn  Street  R.  Co.  (1898> 
26  App.  Dlv.  8.  40  N.  Y.  Supp.  SUl. 

There  the  evidence  was  to  the  effect  that  Just 
north  of  a  curve  which  turned  to  the  west,  a 
flagman  was  stationed  between  the  main  and 
branch  lines  to  flag  the  cars  round  the  curve, 
and  that  another  flagman  was  stationed  on  the 
crosswalk  of  the  street  into  which  the  curve 
led  to  warn  persons  who  might  attempt  to 
cross  that  street  while  a  car  was  rounding  the 
curve.  The  plaintiff's  Intestate  had  been  rid- 
ing at  a  brisk  pace  behind  a  southwest  bound 
car,  on  the  main  line  north  of  the  curTe,  and 
when  the  car  stopped  according  to  the  regula- 
tions of  the  company,  which  mjulred  It  to  wait 
for  a  signal  that  the  curve  was  clear  before  pro- 
ceeding southward,  he  turned  off  the  track  to- 
wards the  west,  and,  while  attemptl.ng  to  cross 
the  curve,  was  struck  by  a  northbound  car 
which  was  just  then  rounding  It.  The  court 
held  that  there  was  no  evidence  sufficient  to 
charge  the  defendant  with  negligence,  as  great 
care  had  manifestly  been  observed  In  the  man- 
agement of  the  cars,  so  far  as  the  employment 
of  persons  stationed  on  the  street  was  con- 
cerned, and  that  there  was  nothing  to  r:hcT7  that 
either  of  the  signalmen  could,  In  the  exercise 
of  reasonable  care,  have  seen  the  bicyclist  be- 
fore he  turned  out  or  in  time  to  warn  him,  or 
that  the  mutorman  of  the  car  which  struck  him 
was  guilty  of  any  neglect  as  regards  looking 
out  for  the  bicyclist,  or  stopping  the  car  when 
he  finally  observed  him. 

Upon  a  subsequent  hearing  of  this  case  be* 
fore  the  second  department  of  the  supreme 
court,  the  same  conclusion  was  arrived  at,  the 
opinion  being  also  expressed  that  there  waa,  not 
only  an  entire  lack  of  evidence  tending  to  show 
that  plaintiff  was  free  from  contributory  negli- 
gence, but  that  the  evidence  rather  tended  to 
RflArmatlve  proof  of  such  negligence.  (1899) 
38  App.  Dlv.  597,  56  N.  Y.  Supp.  300. 

Where  the  character  of  the  roadway  Is  not 
such  as  to  constitute  any  apparent  reason  why 
a  bicyclist  should  not  get  out  of  the  way  of  a 
trolley  car  which,  as  he  can  ascertain  by  sim- 
ply looking  behind  him.  Is  rapidly  overtaking 
him.  the  motorman  Is  justified  in  assuming  that 
the  bicyclist,  after  being  warned  by  the  shouts 
of  the  passengers  of  a  car  coming  up  on  the 
other  track,  will  either  Increase  his  speed  or 
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Mary   RICE,  by  Edward  Devine,  Guardian 
ad  Litem,  Respt., 

V. 

William  Allen  BUTLER,  Appt, 
(160  N.  Y.  578.) 

Au  Infant  reacindlnar  a  purchase  of  a 
lilcyde,  and  claiming  the  return  of  instal- 
ments paid  upon  it,  must  account  for  the  use 
of  the  wheel  and  its  deterioration  In  value 
while  In  his  possession. 

(November  21,  1809.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  reversing  a  judg- 
ment of  the  Onondaga  County  Court  which 
affirmed  a  judgment  of  the  Municipal  dlourt 
of  the  City  of  Syracuse  in  favor  of  defend- 


ant in  an  action  brought  to  recover  money 
paid  by  plaintiff  to  dei^ndant  as  part  of  the 
purchase  price  of  a  bicycle.     Reversed. 

The  case  was  certified  by  the  appellate 
division  to  the  court  of  appeals  upon  the  fol- 
lowing questions: 

1.  Is  the  contract  of  purchase  in  the 
above-entitled  action,  so  far  as  the  moneys 
paid  upon  said  contract  are  concerned,  an 
executed  contract^  and  is  the  plaintiff  un- 
able to  rescind  said  contract  and  recover 
back  any  moneys  paid  thereon  by  reason  of 
said  contract  being  an  executed  one  so  far 
as  the  moneys  actually  paid  in  are  con- 
cerned T 

2.  Is  the  plaintiff,  being  an  infant,  and 
having  paid  money  on  her  contract  and  en- 
joyed the  benefits  thereof,  bound  to  respond 
to  the  defendant  for  the  deterioration  in  the 
value  of  the  property  caused  by  her  use  of 


leave  the  track  to  avoid  a  collision,  and  is 
therefore  not  bound  to  regulate  the  motion  of 
his  car  on  the  sup];>ositlon  that  he  will  defer 
leaving  the  track  until  the  car  is  within  a  few 
feet  of  him.  Everett  v.  Los  Angeles  Consol. 
Electric  R.  Co.  (1896)  115  Cal.  105.  84  L.  R.  A. 
350,  46  Pac.  880,  43  Pac.  207.  Temple,  J., 
dissented,  holding  that,  upon  the  evidence  ad 
duced,  the  motorman  should  have  inferred  from 
the  wheelman*s  persistent  disregard  of  the 
warnings  he  received  that  he  was  not  paying 
proper  heed  to  his  safety,  and  that  this  knowl- 
edge was  obtained  soon  enough  to  have  enabled 
him  to  Slacken  speed  sufficiently  to  have  pre- 
vent<Hl  a  collision.  The  majority  of  the  court 
also  held  that  contributory  negligence  was 
conclnslvely  established  by  the  evidence,  the 
duty  of  a  wheelman  under  such  circumstances 
being  to  keep  his  faculties  of  sight  and  hearing 
on  the  alert  for  the  purpose  of  ascertaining 
whether  he  is  in  danger  of  a  collision. 

.\II.  Injuries  to  bicycles  left  standing  in  streets. 

It  Is  not  negligence  for  the  owner  of  a  bicycle 
to  leave  it  standing  in  a  driveway  alongside  a 
curbstone,  placed  in  a  proper  manner  so  as  not 
to  Interfere  unduly  with  the  rights  of  others, 
and  the  driver  of  a  wagon  who  negligently  runs 
it  against  a  bicycle -so  placed  must  respond  in 
damages  for  the  injury.  Lacey  v.  Winn  (1804) 
8  Pa.  Dist.  R.  811  (1895)  4  Pa.  Dist.  R.  400.  In 
the  latter  case  the  trial  Judge  said  in  his  charge  : 
"The  defendant  had  no  more  right  to  drive  into 
the  bicycle  there  than  he  would  have  a  right 
to  drive  over  another  man's  wagon  standing 
there." 

Whether  a  bicyclist  who  leaves  his  wheel 
standing  against  the  curbstone  in  front  of  a 
wagon  is  negligent  in  failing  to  ascertain  wheth- 
er the  horse  was  unattended  and  unfastened  Is 
a  question  of  fact  for  the  Jury.  Wagner  v. 
New  York  Condensed  Milk  Co.  (1807)  21  Misc. 
62,  40  N.  Y.  Supp.  930,  where  a  finding  of  the 
Jury  that  the  driver  of  the  wagon  was  bound  to 
Indemnify  the  owner  of  the  bicycle  was  held 
to  be  sufficiently  supported  by  evidence  that  his 
horse,  being  thus  left  unattended  and  unfast- 
ened, started  forward  of  its  own  accord  nnd 
drew  the  wagon  against  the  bicycle. 

XIII.  Payment  of  tolls,  liability  of  cycles  to. 

Whether  tolls  can  be  exacted  from  wheel- 
n.cn  is,  of  course,  a  question  which  must  be  de- 
trmlned,  as  a  matter  of  construction,  from  the 
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provisions  of  the  statute  which  in  the  given 
case  creates  the  right  to  collect  the  toils.  Up- 
on the  whole  the  inclination  of  the  courts  i» 
against  extending  the  operation  of  such  statutes 
to  cycles,  and  very  properly  so,  for  it  is  ob- 
vious that  the  cost  of  maintaining  a  roadway 
Is  not  increased  In  any  appreciable  degree  by 
their  passage.  Thus,  a  turnpike  act,  which  con- 
tains one  provision  allowing  the  collection  of  a 
toll  of  a  certain  amount  for  horses  or  other 
beasts  drawing  various  kinds  of  carriages,  cycles 
not  being  included,  and  the  specific  enumera- 
tion being  followed  by  the  words  "or  other 
such  carriage,**  and  also  another  provision  al- 
lowing the  collection  of  a  toll  of  different 
amount  for  "every  carriage  of  whatever  de- 
scription, .  .  .  drawn  or  Impelled,  or  set, 
or  kept  In  motion  by  steam,  or  other  power  or 
agency  than  being  drawn  by  any  horse,  etc.," 
does  not  authorize  the  collection  of  a  toll  on  a 
bicycle,  as  It  is  presumed  that  the  carriages  re 
ferred  to  in  the  second  provision  must  be  car- 
riages ejusdem  generis  with  the  carriages  speci- 
fied in  the  first.  Williams  v.  Bills  (1880)  L.  K. 
5  Q.  B.  Dlv.  175,  49  L.  J.  M.  C.  N.  S.  47,  42  L. 
T.  N.  S.  249,  28  Week.  Rep.  416,  44  J.  P.  894. 

So,  also,  a  statute  declaring  a  bicycle  to  be 
a  carriage,  so  far  as  regards  the  obligation  of 
the  rider  to  observe  the  rule  of  the  road  (8  N. 
J.  Gen.  Stat.  p.  2940,  f  570),  does  not  make  it  a 
carriage  within  the  purview  of  a  statute  em- 
powering a  turnpike  company  to  collect  tolls 
from  "carriages  of  burthen  or  pleasure,"  where 
it  is  apparent  from  another  portion  of  the  stat- 
ute that  the  carriages  meant  are  those  drawn 
by  beasts.  Gloucester  &  S.  Tump.  Co.  v.  Leppee 
(1808)  62  N.  J.  L.  02,  40  Atl.  681,  41  L.  R.  A. 
457.  The  court  said :  "A  bicycle  ridden  by  a 
human  being  no  more  comes  within  this  de- 
scription than  a  wheelbarrow  drawn  by  a  man, 
or  a  perambulator  pushed  by  a  nursemaid." 

Nor  can  a  bicyclist  be  charged  tolls  for  the 
use  of  a  road  under  IIow.  (Mich.)  Stat.  {  3582, 
permitting  a  chai*ge  of  two  cents  per  mile  for 
"any  vehicle  or  carriage  drawn  by  two  ani- 
mals." and  onp  cent  per  mile  for  "every  vehicle 
or  carriage  drawn  by  one  animal."  as  well  as 
for  "every  horse  and  rider  or  led  horse."  The 
court  "hesitated  to  say"  that  a  motor  cycle 
could  with  propriety  escape  toils  under  this  slat- 
ute,  but  considered  "that  a  distinction  may  be 
made  between  vehicles  propelled  by  man,  and 
those  depending  upon  animal  power  .  .  . 
for  propulsion,  and  that  this  would  not  do  vlo 
lonce  to  the  act.   which  has  always  been   con- 
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the  same,  and,  where  the  deterioration  if 
more  in  value  than  the  moneys  paid  in,  un- 
able to  recover  back  the  consideration  paid? 

3.  Is  the  plaintiff  being  an  infant  and  hav- 
ing received  the  property  and  used  the  same, 
bound  to  respond  to  the  defendant  for  the 
use  of  said  property  by  an  application  of  the 
moneys  paid  in  upon  the  contract,  and,  where 
the  rental  value  is  more  than  the  moneys 
paid  in,  unable  to  recover  back  the  moneys 
paid  in  upon  said  contract? 

4.  Is  the  plaintiff  in  this  action,  having 
received  the  wheel  in  question  into  her  pos- 
session and  used  it  and  deteriorated  it  in 
value,  obliged  to  apply  the  moneys  paid  in 
upon  the  contract  of  purchase  towards  either 
the  use  or  deterioration,  and,  if  she  is  un- 
willing to  make  such  application,  does  the 
law  make  such  application  for  her? 

Further  facts  appear  in  the  opinion. 


Messrs.  Thomson,    Woods,    ft    Smltl^ 

for  appellant: 

This  action  being  an  action  to  recover 
money  had  and  received,  it  is  equitable  in 
nature,  and  the  rule  that  "he  who  seeks 
equity  must  do  equity"  applies  to  this  case. 

Rat^hi>ne  v.  Stocking,  2  Barb.  145;  1  Par- 
sons, Contr.  p.  332. 

An  infant  cannot  damage  property  he  has 
received,  and  then  demand  the  full  price  on 
offering  to  restore. 

Schouler,  Dom.  Rel.  §  446  A. 

It  is  necessary,  upon  an  infant's  rescind- 
ing a  contract,  to  place  the  party  with  whom 
he  makes  the  contract  in  statu  quo  so  far 
as  it  is  within  the  infant's  power. 

Wait,  Law  &  Pr.  72 ;  Oray  v.  Lessington, 
2  Bosw.  257;  Bartholomew  v.  Finnemore^  17 
Barb.  428;  Hangen  v.  Haohmeister,  17  Jones 
&  S.  34;  Wheeler  d  W,  Mfg.  Co.  v.  Jacobs,  2 


strued  to  permit  the  use  of  highways  by  per- 
sons who  did  not  depend  upon  some  means  of 
conveyance  besides  their  own  powers  of  loco- 
motion." This  view,  it  was  thought,  received  a 
strong  support  from  the  fact  that  the  bicycle 
had  been  used  for  nearly  a  quarter  of  a  century, 
and  that  it  was  difflcalt  to  conceive  of  riders 
submitting  to  a  general  practice  of  charging  toll 
without  a  protest  which  would  have  led  lo  a  set- 
tlement of  the  question  in  the  courts.  The  dis- 
tinction thus  drawn  between  carriages  propelled 
by  human  agency  and  by  motors  would,  it  was 
believed,  "protect  the  road  companies  from  a 
use  of  their  roads  by  substitutes  for  those  vehi- 
cles which  the  law  contemplated  should  be 
charged  for,  and  at  the  same  time  protect  the 
pedestrian  in  his  increased  power  of  locomotion 
by  the  aid  of  the  wheel.  Murfln  v.  Detroit  ft 
E.  PI.  Road  Co.  (1807)  118  Mich.  675,  88  L.  R. 
A.  198.  71  N.  W.  1108. 

On  the  other  hand,  a  recent  Pennsylvania 
decision  has  construed  a  general  clause  in  a 
statute  very  strictly  against  bicyclists,  and,  as 
the  present  writer  ventures  to  think,  in  a  sense 
not  easily  reconcilable  with  the  tenor  of  the 
statute  as  a  whole.  Tolls,  it  was  held  might  be 
exacted  from  a  bicyclist  under  a  statute  au- 
thorising the  collection  of  tolls  from  the  drlv* 
ers  of  certain  specifled  vehicles  "or  other  car- 
riages of  burthen  or  pleasure."  Counsel  for  the 
bicyclist  argued  that  the  effect  of  these  virords, 
though  they  were  undeniably  comprehensive 
enough  to  include  bicycles,  was  cut  down  by  a 
subsequent  clause  which  declared  that  the  basis 
of  the  computation  of  the  amounts  payable  as 
tolls  was  to  be  "the  number  of  wheels  and 
horses  drawing  the  same."  The  court,  how- 
ever, considered  that  the  designation  of  this 
special  method  of  computation  did  not  negative 
the  power  expressly  given  to  collect  the  tolls 
from  persons  traveling  by  carriage,  but  merely 
introduced  a  limitation  on  that  power,  in  such 
a  sense  that  the  amount  demanded  must  be  a 
reasonable  one,  not,  In  any  event,  exceeding  the 
sums  specified  for  the  animals  and  vehicles  act- 
ually enumerated.  Gelger  v.  Perkiomen  &  R. 
Turnp.  Road  (1805)  167  Pa.  582,  28  L.  R.  A. 
458,  31  Atl.  018. 

TIV.  Cycles  as  a  subject  of  taxation  by  munid' 

polities. 

The  decisions  relating  to  the  validity  of  taxes 
.mposed  by  municipalities  upon  bicycles  are  dif- 
"flcult,  if  not  Impossible,  to  reconcile,  but  as  it 
would  appear  that  no  court  of  review  has  yet 
had  an  opportunity  of  expressing  its  opinion 
upon  the  subject,  it  will  be  sufficient  for  our 
present  purposes  If  we  note  the  substance  of  the 
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rulings  which  have  appeared  in  the  reports. 
These  rulings  are  all  those  of  American  judges, 
the  question,  so  far  as  we  have  been  able  to  as- 
certain, not  having  been  raised  at  all  in  Eng- 
land or  Canada. 

In  a  recent  Maryland  nisi  prius  case.  It  was 
held  that  the  commissioners  of  a  town  were  not 
authorized  to  pass  an  ordinance  imi>o8ing  a  li- 
cense tax  of  $1  upon  bicycles,  the  judge  taking 
the  position  that,  while  the  commissioners  could 
undoubtedly  regulate  the  use  of  bicycles  In  any 
reasonable  manner,  the  ordinance  in  question 
was  unreasonable,  the  reverse  of  beneficial  to 
the  town,  and  Inconsistent  .with  the  policy  of 
the  state,  which  was  that  the  residents  of  a 
town  and  all  strangers  who  might  happen  to 
pass  through  it  should  enjoy  the  right  of  free 
passage  over  its  streets,  whether  on  foot  or  in 
private  vehicles.  See  4  Am.  &  Eng.  Enc.  Law, 
2d  ed.  1^.  31. 

Under  a  constitutional  provision  that  taxes 
shall  be  uniform  on  the  same  class  of  subjects, 
a  license  tax  imposed  on  bicycles  alone  is  not 
invalid,  as  discriminating  between  bicycles  and 
other  vehicles.  Green  v.  Erie  (1897)  6  Pa. 
Diet.  R.  697. 

Nor  is  a  license  tax  of  $1  per  year,  imposed 
by  a  borough  upon  each  bicycle  owned  by  a  resi- 
dent, invalid  because  limited  to  resident  owners. 
Ibid. 

On  the  other  hand,  a  municipal  ordinance 
requiring  every  owner  of  a  bicycle  resident  in 
the  city  to  pay  an  annual  sum  of  $1,  and  be 
furnished  with  a  tag  placed  upon  the  upright 
underneath  the  handle-bar,  is  not  a  proper  exer- 
cise of  the  police  power,  and  Is  illegal  as  a  reve- 
nue measure,  where  there  are  about  7,000  resi- 
dent bicycle  owners  in  the  city,  and  the  streets 
are  used  by  many  nonresident  bicyclists,  and 
the  cost  of  the  tags  is  less  than  four  cents 
apiece.  Densmore  v.  Erie  City  (1898)  7  Pa. 
DIst.  R.  855. 

An  Illinois  court  has  granted  an  Injunction 
to  restrain  the  enforcement  of  an  ordinance 
requiring  the  payment  of  a  license  fee.  and  the 
procuring  of  a  license  for  all  vehicles  and  bi- 
cycles in  public  and  private  use.  Collins  v.  Cbl- 
cage  (1897)  4  Det.  L.  N.  No.  20.  20  Chlcaeo 
Legal  News,  426.  The  grounds  upon  which  the 
very  lengthy  and  elaborate  judgment  of  the 
court  was  based  were  In  brief  as  follows:  (1) 
That,  as  the  city  of  Chicago  was  only  empowered 
by  its  charter  to  license  certain  specllied  oc- 
cupations, the  principle.  Expressio  unius  est  ex- 
clusio  alterius,  negatived  the  existence  of  this 
power  as  regards  anyone  who  was  not  pursu- 
ing one  of  these  occupations:  (2)  that  the  valid- 
ity of  the  ordinance  could  not  be  sustained  un- 
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Misc.  236,  21  N.  Y.  Supp.  1006;  Crummey  v. 
MilU,  40  Hull,  370;  Hall  v.  Butierfield,  69 
N.  H.  354,  47  Am.  Rep.  209;  Heath  ▼. 
Stevens,  48  N.  H.  251;  Cheshire  v.  Bdn-ett, 
4  McCord,  lu  241,  17  Am.  Dec.  735;  Bing- 
Kam  V.  Barley,  55  Tex.  281,  40  Am.  Rep.  801. 

This  contract,  so  far  as  payments  wers 
made,  was  an  executed  contract,  and  the  in- 
fant cannot  recover  back  money  paid  on  an 
executed  contract. 

Wheeler  d  W.  Mfg.  Co.  v.  Jacobs,  2  Misc. 
236,  21  N.  Y.  Supp.  1000;  Parsons,  Contr. 
322;  Crummey  v.  Mills,  40  Hun,  370; 
Bartholomew  ▼.  Finnemore,  17  Barb.  428; 
Oray  v.  Lessington,  2  Rosw.  257. 

Mr.  Georse  F.  Quinn*  for  respondent: 

An  infant  can  rescind  a  contract  made  lor 
the  I'archase  of  .an  article  which  ie  not  a 
necessity. 

Chreen  v.  Oreen,  69  N.  Y.  553,  25  Am.  Rep. 


233;  Kane  v.  Kane,  13  App.  Div.  544,  43  N. 
Y.  Supp.  002;  Jackson  v.  Brown,  70  Hun,  41, 
27  N.  Y.  Supp.  583;  Clark,  Contr.  228;  Price 
V.  Furman,  27  Vt.  208,  65  Am.  Dec.  194; 
New  York  Building  Loan  Bkg.  Co.  v.  Fisher, 
23  App.  Div.  363,  48  N.  Y.  Supp.  152;  Car- 
penter V.  Carpenter,  45  Ind.  142;  White  v. 
Branch,  51  Ind.  210;  Dill  v.  Bowen,  54  Ind. 
204;  Allen  v.  Lardner,  78  Hun,  603,  29  N. 
Y.  Supp.  213;  Wiser  v.  Lockwood,  42  Vt. 
720;  House  v.  Alexander,  105  Ind.  109,  55 
Am.  Rep.  189,  4  N.  E.  891;  PetHe  v.  Wil- 
Hams,  68  Hun,  595,  23  N.  Y.  Supp.  237. 

An  infant  is  only  liable  for  a  reasonable 
value  for  the  necessaries  of  life  at  the  most. 
A  bicycle  is  not  such  a  necessity. 

Pyne  y.  Wood,  145  Mass.  558,  14  N.  E. 
775;  Beardsley  y.  Hotchkiss,  96  N.  Y.  210. 

TTiis  is  not  an  equity  action  for  money  had 
and  received. 


der  the  power  conferred  in  the  charter  to  resru- 
late  the  use  of  the  streets,  for  the  Question  to 
be  decided  was  not  one  of  the  power  of  the  city 
to  exact  a  license  fee  from  persons  using  the 
streets  for  business  purposes;  (8)  that  the  ex- 
ercise of  the  power  claimed  could  not  be  sus- 
tained under  the  article  of  the  general  act  relat- 
ing to  the  Incorporation  of  cities,  wbich  allowed 
the  laying  of  special  assessments  for  street  im- 
provements; (4)  that  the  ordinance,  on  Its 
face,  was  clearly  an  attempt  to  raise  a  special 
fond  for  tbe  Improvement  of  the  streets,  and  a 
license  fee  exacted  for  a  general  or  special 
revenue  purpose  was  void  as  an  exercise  of  the 
licensing  power,  (6)  that  the  license  fee  was 
essentially  a  tax  on  specific  articles  of  personal 
property,  which  were  conceded  to  have  been 
already  assessed  for  general  taxation  at  their 
value,  and  that  a  second  taxation  of  such  prop- 
erty by  declaring  that  It  should  not  be  used  un- 
til it  paid  another  tax  levied,  as  In  the  ordin- 
ance, withont  regard  to  values,  was  open  to 
tbe  two-fold  constitutional  objection  of  being 
double  taxation  and  of  violating  the  principle 
of  equality  and  uniformity 

XV.  Bicycles  as  a  sub  feet  of  oontraots  of  sale 

or  lease. 

One  who  sells  a  bicycle  on  the  Instalment 
i^lan,  retaining  the  title  to  it  until  the  purchase 
price  is  paid,  and  takes  it  back  for  repairs 
while  some  Instalments  remain  unpaid,  loses  his 
lien  for  such  repairs  when  it  is  returned,  and  if 
be  subsequently  obtains  possession  of  the  wheel 
against  the  will  of  the  purchaser,  be  has  no 
right  to  hold  it  until  be  is  paid  tbe  price  of  the 
repairs  In  addition  to  the  iMilance  of  tbe  pur- 
chase price.  Block  v.  Dowd  (1897)  120  N.  C. 
402.  27  8.  B.  129. 

The  special  rights  wbich  the  vendor  acquires 
under  such  a  contract  of  sale,  as  a  result  of  a 
default  In  one  of  tbe  payments,  are  not  waived 
by  an  offer  of  the  vendor's  agent  to  return  a 
portion  of  the  bicycle  which  has  been  placed  in 
bis  hands  for  repairs,  if  the  vendee  will  pay 
tbe  defaulted  instalment  and  tbe  one  next  due. 
Such  an  offer  is  merely  the  tender  of  a  new 
sjrreement  based  upon  a  fresh  consideration,  and 
tbe  consequences  of  tbe  default  are  left  unaf- 
fected. Equitable  General  Providing  Co.  v. 
Stein  (1896)  16  Misc.  582,  88  N.  T.  Supp.  774. 

Where  a  third  person  guarantees  the  periodi- 
cal payments  to  be  made  by  tbe  lessee  of  a  bi- 
cycle under  a  contract  which  provides  that  tbe 
residue  of  the  purchase  money  is  due  immediate- 
ly upon  the  lessees  being  In  default  as  to  any 
of  the  pa3'ments,  and  that  the  bicycle  Is  to  be< 
come  the  property  of  tbe  guarantor  when  he 


has  paid  that  money,  tbe  fact  that  the  bicycle 
has  been  returned  to  tbe  lessor  for  repairs,  and 
is  still  in  blB  bands  when  a  demand  is  made 
upon  the  guarantor  for  the  balance  of  the  price, 
will  not  avail  him  as  a  defense,  where  it  is 
shown  that  tbe  lessor  offered  tbe  bicycle  to  him, 
and  told  him  be  might  take  It  any  time.  Such 
a  tender  Is  a  sufficient  compliance  with  tbe  pro- 
vision of  tbe  contract  by  wbich  tbe  property  in 
the  bicycle  was  to  pass  to  him  in  tbe  eventual- 
ity specified.  McLean  v.  Wohltjen  (1890)  25 
Misc.  742,  55  N.  Y.  Supp.  682. 

Where  a  bicycle  Is  rented  to  an  expert  wheel- 
man with  a  thorough  knowledge  of  bicycles  for 
a  certain  number  of  months  at  so  much  per 
month,  and  is  to  become  the  property  of  the 
lessee  upon  the  payment  of  a  specified  number 
of  these  sums,  the  doctrine  of  caveat  emptor 
applies.  In  tbe  absence  of  an  express  warranty, 
whether  the  transaction  be  regarded  as  a  lease 
or  as  a  conditional  sale.  Hence  tbe  purchaser, 
if  be  discovers  It  to  be  defective  after  using  It 
for  a  portion  of  tbe  five  months,  cannot  rely  on 
this  defect  as  a  defense  to  an  action  by  the 
vendor  for  the  residue  of  purchase  price,  or  as 
a  basis  for  a  counterclaim  for  return  of  tbe 
rent  already  paid.  Smadback  v.  Wolffe  (1897) 
21  Misc.  82,  46  N.  Y.  Supp.  968. 

Tbe  lessee  of  a  bicycle  Is  entitled  to  recover 
damages  from  the  lessor  npon  proof  of  aver- 
ments that  it  collapsed,  while  in  ordinary  use, 
by  reason  of  defective  materials  or  faulty  con- 
struction, although  he  also  alleges  and  falls  to 
prove  that  be  received  a  warranty  from  the 
prove  that  he  received  a  warranty  from  tbe 
of  the  former  averments,  evidence  in  support 
of  the  warranty  becomes  unnecessary  and  Im- 
material. Moriarty  v.  Porter  (1898)  22  Misc. 
536,  49  N.  Y.  Supp.  1107. 

XVI.  The  bicycle  as  a  subject  of  bailment. 

Whether  a  bailee  of  a  bicycle  left  with  him 
for  repairs  has  used  such  care  in  Its  custody 
as  is  demanded  by  tbe  circumstances  is  for 
the  jury,  where  It  is  stolen  by  burglars,  and  it 
is  shown  that  they  entered  through  a  back 
door,  secured  merely  by  a  screw-driver  passed 
through  two  hasps,  and  tbe  evidence  also  raises 
the  question  whether  the  gate  leading  to  the 
rear  of  tbe  premises  was  kept  closed.  Hoff- 
mann V.  Coughlin  (1899)  26  Misc.  24,  55  N.  Y. 
Supp.  600. 

The  general  obligations  of  a  carrier  to  for- 
ward goods  with  reasonable  promptitude  are 
illustrated,  in  respect  to  bicycles,  by  the  recent 
New  York  decision,  that  a  contract,  by  which  a 
carrier  agrees  to  deliver  in  the  month  of  June, 
at  a  point  in  New  Brunswii^,  a  bicycle  which 
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He  who  deals  with  an  infant  deals  at  his 
peril. 

Patterson  v.  Brown,  32  N.  Y.  81 ;  Minium 
▼.  Seymour,  4  Johns.  Ch.  497. 

The  contract  is  not  an  executed  contract, 
but  must  be  considered  in  its  entirety. 

Chicago,  M,  d  8t.  P.  R.  Oo.  v.  Wabash,  8t. 
L.  A  P.  It,  Co.  27  U.  S.  App.  1,  61  Fed.  Rep. 
903,  9  G.  G.  A.  659,  4  Inters.  Com.  Rep.  578; 
Cooper  v.  Allport,  10  Daly,  352. 

An  infant  can  elect  to  avoid  a  contract 
which  is  not  for  necessaries  without  putting 
the  defendant  in  statu  quo. 

Chandler  y.  Simmons,  97  Mass.  508,  93 
Am.  Dec.  117;  Bartlett  v.  Drake,  100  Mass. 
174,  07  Am.  Dec.  92,  1  Am.  Rep.  101 ;  Walsh 
V.  Young,  110  Mass.  396;  Duh4  v.  Beaudry, 
150  Mass.  448,  6  L.  R.  A.  146,  23  N.  E.  222; 


Boody  ▼.  McKenney,  23  Me.  517;  JforM  t. 
Ely,  154  Mass.  458,  28  N.  E.  577 ;  Uordeoai 
T.  Pearl,  63  Hun,  553,  18  N.  Y.  Supp.  543. 

Haisbtt  J.,  delivered  the  opinion  of  the 
court: 

The  appeal  in  this  case  is  based  upon  the 
certificate  of  the  appellate  division  to  the 
effect  that  questions  of  law  are  involved 
which  ought  to  be  reviewed  by  this  court. 
The  action  was  brought  in  the  municipal 
court  of  Syracuse  to  recover  the  sum  of  $26.- 
25,  paid  by  the  plaintiff,  a  minor  seventeen 
years  of  age,  upon  a  contract  for  the  pur- 
chase of  a  bicycle.  The  contract  price  was 
$45;  $15  were  paid  upon  the  execution  of 
the  contract,  and  the  remainder  was  to  be 
paid  in   weekly  instalments  of  $1.25.    The 


the  shipper,  a  resident  in  New  York,  Intends  to 
use  during  his  vacation.  Is  not  complied  with 
by  an  offer  to  forward  It  to  him  two  months 
after  the  specified  date.  The  carrier  is  lia- 
ble, as  for  conversion,  at  any  time  before  he 
actually  tenders  the  bicycle  to  the  shipper,  the 
measure  of  damages  being  the  cost  price,  where 
it  is  shown  to  have  been  purchased  Just  before 
delivery  to  the  carrier,  and  to  have  never  been 
used.  Mitchell  v.  Weir  (1897)  19  App.  Dlv. 
183,  45  N.  Y.  Supp.  1085. 

To  wheelmen,  however,  the  most  Interesting 
aspect  of  a  carrier's  duties  Is  that  which  In- 
volves the  question  whether  they  are  entitled 
to  have  their  bicycles  transported  on  the  same 
terms  as  the  ordinary  baggage  of  a  passenger. 
Before  the  courts  had  an  opportunity  of  hand- 
ling this  question,  two  writers  in  legal  periodi- 
cals discussed  it  upon  general  principles,  and 
offered  some  plausible  reasons  why  it  should  be 
answered  in  a  sense  favorable  to  the  bicyclist. 
<See  12  Harvard  Law  Rev.  119;  48  Cent.  L.  J. 
863.)  Some  legislation  has  also  been  enacted, 
*  embodying  this  view,  and  doubtless  the  contro- 
versy will  ultimately  be  terminated  everywhere 
by  the  same  means.  For  example,  by  N. 
Y.  Laws  1896,  chap.  888,  p.  278,  bicycles  are 
declared  to  be  baggage,  and  the  passenger  Is  not 
required  to  cover  them. 

Meantime  It  must  be  admitted  that  the  weight 
of  such  judicial  authority  as  we  have  at  present 
Is  decidedly  against  the  view  that  a  bicycle  falls 
Into  the  category  of  baggage. 

In  a  case  in  an  English  county  court  the 
judge  ruled  that  a  bicycle  could  not  be  treated 
as  ordinary  passenger's  luggage,  but  his  reasons 
are  not  reported.  Great  Western  R.  Co.  v. 
Edwards,  noticed  in  the  Solicitor's  Journal, 
Nov.  7,  1806,  by  a  writer  who  doubts  the  cor- 
rectness of  the  ruling  next  referred  to  regard- 
ing the  obligations  of  cabmen,  for  the  reason 
that  the  act  prescribing  their  duties  contains 
no  words  justifying  the  Inference  that  the  load 
which  they  are  obliged  to  carry  free  must  con- 
sist of  "ordinary  luggage." 

In  1897  at  one  of  the  London  police  courts  a 
magistrate  held  that  a  bicycle  Is  not  luggage 
which  a  cabman  is  bound  to  carry  free.  See 
Law  Journal  (Eng.)  Oct.  9,  p.  484. 

The  same  conclusion  was  arrived  at  In  a  nisi 
^  prlus  case  in  which  It  was  necessary  to  deter- 
mine the  meaning  of  the  expression  "ordinary 
luggage"  In  a  railway  act  limiting  the  amount 
which  a  passenger  might  take  free  of  charge. 
Britten  v.  Great  Northern  R.  Co.  [1899]  1  Q.  B. 
248,  68  L.  J.  Q.  B.  N.  S.  76,  15  Times  L.  R.  71 
(an  action  to  recover  back  a  sum  paid  for  the 
bicycle  under  protest).  Counsel  for  plaintiff 
argued  that  the  bicycle  was  as  much  for  a  man's 
p»rRonpI  use  as  his  walking-stick  or  umbrella, 
47  L.  R.  A. 


that  the  expression  "ordinary  luggage'*  was  not 
limited  to  clothes,  but  would  clearly  cover,  for 
example,  such  articles  as  roller  skates,  between 
which  and  a  bicycle  there  was  no  essential  dis- 
tinction, and  that  the  argument  based  on  the 
fact  of  the  large  space  occupied  by  a  wheel  was 
equally  applicable  to  things  which  were  unques- 
tionably luggage,  such  as  a  lady's  trunk.  Coun- 
sel for  defendant,  on  the  other  hand,  laid  stress 
upon  the  fact  that  the  statute,  as  it  only  men- 
tioned limits  of  weight  and  not  of  sise,  could  not 
mean  that  passengers  could  take  anything  of 
any  else.  He  put  the  case  of  boating  men.  de- 
manding that  their  skiffs  should  be  carried 
as  luggage.  Channell,  J.,  In  delivering  judg- 
ment, said :  "I  am  clearly  of  opinion  that  a 
bicycle  cannot  be  considered  as  ordinary  lug- 
gage within  the  meaning  of  the  statute.  .  .  . 
I  think  that  there  are  certain  requirements 
which  articles  must  meet  in  order  that  they 
may  be  regarded  as  ordinary  luggage.  First, 
they  must  be  for  the  personal  use  of  the  pas- 
senger: secondly,  they  must  be  for  use  in  con- 
nection with  the  journey — i,  e.,  must  be  some- 
thing habitually  taken  by  a  person  when  travel- 
ing for  his  own  use,  not  merely  during  the  act- 
ual Journey,  but  for  use  during  the  time  he  may 
be  away  from  home.  .  .  .  It  Is  not  neces- 
sary to  say  that  the  expression  'ordinary  lug- 
gage' Includes  everything  which  Is  taken  by  the 
passenger  for  his  personal  use.  I  think  that 
In  the  word  'luggage'  Is  Involved  the  Idea  of  a 
package  or  something  of  that  sort.  A  bicycle 
requires  special  care,  and  Is  not  packed  In  that 
way,  and  I  think  that  a  thing  taken  loose  like 
a  bicycle  Is  subject  to  rather  different  consid- 
erations. ...  I  do  not  think  .  .  .  that 
a  passenger  could  require  a  gun  apart  from  the 
case  to  be  taken  as  luggage,  although,  if  packed 
In  Its  case  It  might  be  ordinary  luggage.  .  .  . 
The  things  must  be  those  kind  of  things  usual- 
ly denominated  luggage  in  addition  to  being  for 
personal  use.  ...  In  one  sense  I  do  not 
think  that  the  date  of  the  act  of  Parliament  Is 
very  material.  The  habits  of  people  alter. 
.  .  .  But  when  It  is  considered  that  a  bicy- 
cle Is  an  article  of  a  totally  different  charac- 
ter from  any  of  those  which  could  have  been 
Included  In  the  expression  'ordinary  luggage'  at 
the  date  of  the  passing  of  the  act,  it  becomes 
clear  that  It  Is  excluded." 

Similarly,  In  an  American  case.  It  has  been 
held  that  a  bicycle  of  80  pounds  In  weight  was 
not  ordinary  baggage  within  the  meaning  of  a 
statute  requiring  railway  companies  to  carry 
such  baggage  free  up  to  the  weight  of  100 
pounds,  and  that  a  rule  of  the  defendants  fixing 
a  special  charge  for  bicycles  was  therefore  valid. 
State  em  rel.  Bettls  v.  Missouri  P.  R.  Co.  (1897) 
71  Mo.  App.  885.     The  court  took  the  ground 
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plaintiff  purchased  the  wheel  in  June,  and 
DBed  it  until  about  the  20th  of  September, 
and  then  returned  it  to  the  defendant,  assert- 
ing that  she  had  been  defrauded,  and  demanded 
repayment  of  the  amount  that  she  had  paid 
upon  the  contract.  The  defendant  took  the 
wheel,  but  refused  to  return  the  money, 
claiming  that  the  use  of  the  wheel  and  its 
deterioration  in  value  exceeded  the  sum 
paid.  Upon  the  trial  evidence  was  sub- 
mitted on  behalf  of  the  defendant  tending  to 
show  that  the  use  of  the  wheel  and  its  de- 
terioration in  value  equalled  or  exceeded  the 
amount  that  had  been  paid  upon  the  con- 
tract. The  trial  court  found  in  favor  of  the 
defendant,  thus  establishing  the  fact  that 
there  had  been  no  fraud  on  the  part  of  the 
defendant  in  making  the  contract. 


It  is  now  contended  that  the  contract  was 
executory;  and  that,  being  such,  the  plain- 
tiff had  tiie  right  to  rescind,  and  recover 
back  the  amount  paid.  The  appellate  divi- 
sion appears  to  have  taken  this  view  of  the 
case,  and  has  reversed  the  judgment.  The 
question  thus  presented  may  not  be  free 
from  difiiculty.  There  are  numerous  au- 
thorities bearing  upon  the  question,  but  they 
are  not  in  entire  harmony.  We  have  ex- 
amined them  with  some  care,  but  have  found 
none  in  this  court  which  appears  to  settle  the 
question  now  presented.  We,  consequently, 
are  left  free  to  adopt  such  a  rule  as  in  our 
judgment  will  best  promote  justice  and 
equity.  The  contract  in  this  case  in  its  en- 
tirety must  be  held  to  be  executory;  for,  un- 
der its  terms,  payments  were  to  mature  in 


that  the  mere  circamstance  of  a  bicycle's  being 
aseful  and  convenient  at  the  end  of  tbe  Jour- 
ney (see  the  well-known  opinion  of  Cockbum, 
Ch.  J.,  in  Macrow  v.  Great  Western  R.  Co. 
(1871)  L.  R.  6  Q.  B.  612,  40  L.  J.  Q.  B.  N.  8. 
800,  24  L.  T.  N.  S.  618,  19  Week.  Rep.  873), 
was  not  of  itself  a  differentiating  factor  sufll- 
ciently  precise  for  the  purpose  of  determining 
whether  a  vehicle  of  this  description  was  or 
was  not  baggage  The  acceptance  of  this  test, 
it  was  said,  would  Involve  the  result  that  a  light 
buggy  within  the  stiltutory  limit  of  weight 
would  often  fall  Into  the  category  of  baggsge. 
To  the  argument  that  the  leaser  size  of  the  bi- 
cycle might  fairly  be  allowed  to  distinguish  it 
from  other  vehicles.  It  was  deemed  a  sufflclent 
answer  tj  say  that,  owing  to  its  delicate  con- 
st:-uctlon,  exceptional  care  and  skill  were  de- 
manded in  handling  it,  as  well  as  ample  space 
to  preserve  it  from  injury  by  contact  with  other 
Drtlcles  The  court  also  thought  that,  as  to  the 
case  before  It,  in  which  the  bicycle  had  been 
presented  for  transportation  without  any  box- 
ing, another  special  consideration  was  applica- 
ble, viz.,  that  the  law  did  not  recognize  as  bag- 
gage the  things  contained,  as  discerpted  from 
the  receptacle  which  contained  them,  and  did 
not  cast  any  duty  on  a  carrier  to  receive  per- 
sonal baggage  until  it  had  been  placed  in  a 
position  of  reasonable  security  for  handling  and 
transportation.  Much  stress  was  also  laid  on 
tbe  fact  that  many  bills  bad  been  introduced 
in  tbe  legislatures  of  the  various  states  requir- 
ing the  carriers  to  transport  bicycles  as  ordi- 
nary baggage. 

XVII.  The  bicycle  at  a  euhject  of  insurance, 

A  person  who  Is  injured  while  riding  in  a  bi- 
cycle race  cannot  be  said,  as  a  matter  of  law, 
to  t>e  disabled  from  recovering  under  a  policy 
of  accident  insurance  which  provides  that  it 
"shall  not  extend  to  or  cover  .  .  .  injury 
resulting  from  .  .  .  voluntary  over-exer- 
tion, either  voluntary  or  unnecessary  exposure 
to  danger,  or  to  obvious  risk  of  injury.*'  Keeffe 
V.  National  Acci.  Soc.  (1896)  4  App.  Dlv.  392, 
88  N.  Y.  Supp.  864  (non-suit  held  to  have  been 
properly  denied). 

In  a  Scotch  case,  briefly  referred  to  in  the 
Law  Times  (English)  July  11,  1896,  p.  252,  the 
payment  of  a  policy  of  insurance  upon  the  life 
of  a  bicyclist  who  was  killed  while  riding  was 
successfully  resisted,  the  trial  Judge  holding  tbe 
terms  "passenger  train,  passenger  steamer, 
omnibus,  tramcar,  dog-cart,  waggonette,  coach, 
carriage  or  other  passenger  vehicle'*  did  not 
cover  a  bicycle  any  more  than  a  pair  of  skates. 

A  corporation  which  is  chartered  "for  the 
purpose  of  the  accumulation  of  a  fund  by  as- 
sessments for  the  protection  of  Its  members 
47  I-..  R.  A. 


from  loss  by  reason  of  Injury  to  or  the  losing  of 
bicycles,"  and  which  does  not  agree  to  pay 
money  for  any  loss,  but  merely  to  clean  and  re- 
pair the  wheels,  and  replace  them,  If  lost  or 
stolen,  is  not  an  insurance  company.  Hence 
the  fact  that  It  was  not  chartered  under  the 
provisions  of  a  statute  under  which  alone  the 
business  of  insurance  can  lawfully  be  carried 
on  is  not  a  ground  for  forfeiting  Its  charter. 
Com.  e»  reL  Hensel  v.  Provident  Bicycle  Asso. 
(1897)  178  Pa.  636,  86  L.  R.  A.  689,  86  Atl. 
197.  The  court  relied  both  upon  the  general 
consideration  that  the  prevailing  feature  of  In- 
surance policies,  as  they  exist  in  practice.  Is 
that,  for  a  certain  specified  premium,  the  insur- 
er undertakes  to  pay  a  certain  sum  on  the  hap- 
pening of  a  definite  event,  and  on  the  particular 
consideration  that  this  was  the  aspect  of  Insur- 
ance which  was  emphasised  In  the  Insurance 
statute  of  Pennsylvania.  It  was  regarded  as 
manifest  that.  In  view  of  the  terms  of  this  legis- 
lation, an  association  which  did  not  specify  any 
amount  In  Its  policy  could  not  successfully  ask 
for  a  charter  thereunder,  the  necessary  con- 
sequence being  that  the  defendant  was  not 
obliged  to  have  a  charter  which  It  could  not  ob- 
tain. 

XVIII.  When  a  bicycle  it  a  necessary  for  • 

minor. 

A  Judge  sitting  both  as  court  and  Jury  may 
properly  find  that  a  racing  bicycle  worth  £12 
is  a  necessary  for  the  Infant  apprentice  of 
a  scientific  instrument  maker,  earning  21s.  a 
week  and  boarding  with  his  parents,  where  it 
is  In  evidence  that  the  use  of  bicycles  by  persons 
in  his  position  was  common  in  the  neighborhood. 
Clyde  Cycle  Co.  v.  Uargreaves  (1898)  78  L.  T. 
N.  S.  296. 

In  Pyne  v.  Wood  (1888)  145  Mass.  569,  14 
N.  E.  775,  an  action  to  recover  money  paid  for 
a  bicycle.  It  was  held  that  It  was  not  a  necessary 
for  a  boy  of  seventeen  who  worked  In  a  shoe 
shop,  although  he  lived  a  mile  away,  and  If 
obliged  to  walk  home  for  his  dinner  would  have 
been  obliged  to  spend  about  half  of  the  hour  al- 
lowed for  that  meal  in  going  to  and  from  the 
house. 

In  Ricn  V.  BuTLBB,  it  will  be  observed  the 
New  York  court  of  appeals  did  not  express  any 
opinion  upon  the  general  question  whether  a 
bicycle  was  an  article  of  necessity  for  one  of 
the  defendant's  age  and  position.  This  ques- 
tion had  been  answered  in  the  negative  by  a 
majority  of  the  Judges  of  the  fourth  department 
of  the  supreme  court,  tbe  dissent  of  Adams  and 
Ward,  J  J.,  being  based  on  the  theory  of  the  case 
which  was  adopted  by  the  higher  court. 

C.  B.  L. 
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the  future,  and  the  title  was  only  to  pass 
to  the  minor  upon  making  all  of  the  pay- 
ments stipulated;  but,  in  so  far  as  the  pay- 
ments made  were  concerned,  the  contract 
was  in  a  sense  executed,  for  nothing  further 
remained  to  be  done  with  reference  to  those 
payments.  Kent,  in  his  Commentaries  (vol. 
2,  p.  240),  says:  "If  an  infant  pays  money 
on  his  contract,  and  enjoys  the  benefit  of  it, 
and  then  avoids  it  when  he  comes  of  age,  he 
cannot  recover  back  the  consideration  paid. 
On  the  other  hand,  if  he  avoids  an  executed 
oontract  when  he  comes  of  age,  on  the 
ground  of  infancy,  he  must  restore  the  con- 
sideration which  he  had  received.  The  privi- 
lege of  infancy  is  to  be  used  as  a  shield,  and 
not  as  a  sword.  He  cannot  have  the  benefit 
of  the  contract  on  one  side  without  return- 
ing the  equivalent  on  the  other."  In  the 
ease  of  Oray  v.  Lesaington,  2  Bosw.  257,  a 
young  lady  during  her  minority  had  pur- 
chased a  quantity  of  household  furniture, 
paying  about  half  of  the  purchase  price,  and 
had  given  her  note  for  the  balance.  She  sub- 
sequently rescinded  the  contract,  and  sought 
to  recover  the  amount  that  she  had  paid. 
She  had  had  the  use  of  the  furniture  in  the 
meantime,  and  it  was  held  that  she  must  ac- 
count for  its  deterioration  in  value.  Wood- 
nifir,  J.,  in  delivering  the  opinion  of  the 
court,  says:  "When  it  becomes  necessary 
for  her  [an  infant]  to  go  into  a  court  of 
equity  to  cancel  her  obligations,  or  regain 
the  pledge  given  for  their  performance,  seek- 
ing equity,  she  must  do  equity.  Making  full 
satisfaction  for  the  deterioration  of  the  prop- 
erty, arising  from  ite  use,  is  doing  no  more. 
Presumptively,  she  has  derived  from  the  use 
of  the  property  a  profit  or  benefit  equivalent 
to  such  deterioration."  In  the  caae  of  Med- 
hwy  V.  Watrou8,  7  Hill,  110,  an  action  was 
brought  by  an  infant  to  recover  for  services 
performed,  of  the  value  of  $70.  The  defense 
was  that  the  work  was  done  in  part  perform- 
ance of  a  covenant  to  purchase  of  the  de- 
fendant a  house  and  lot  for  the  sum  of  $600. 
He  had  not  entered  into  the  possession  of 


the  house  and  lot,  and  had  received  no  bene- 
fits from  the  purchase.  It  was  held  that 
he  could  rescind  the  contract,  and,  having 
received  nothing  under  it,  he  could  recover 
upon  a  quantum  meruit  for  the  work  per- 
formed. Beardsley,  J.,  in  delivering  the  opin- 
ion of  the  court,  refers  to  the  rule  laid  down 
by  Chancellor  Kent  and  then  to  the  case  of 
Holmes  v.  Blogg,  8  Taunt.  508,  and  says, 
with  reference  to  the  later  case:  "It  waa 
not  shown  what  had  been  the  value  of  the 
use  of  the  premises  demised  while  the  infant 
remained  in  possession.  If  that  was  less 
than  the  sum  paid  by  him,  it  may  well  be 
that  he  ought  to  have  recovered  the  differ- 
ence." It  will  thus  be  seen  that  the  cases 
to  which  we  have  alluded  recognize  the  prin- 
ciple which  we  think  ought  to  be  applied  to 
this  case,  and  that  is  that  the  plaintiff,  hav- 
ing had  the  use  of  the  bicycle  during  the  time 
intervening  between  her  purchase  and  ite  re- 
turn, ought,  in  justice  and  in  fairness,  to  ac- 
count for  its  reasonable  use  or  deterioration 
in  value.  Otherwise,  she  would  be  making 
use  of  the  privilege  of  infancy  as  a  sword, 
and  not  as  a  shield.  In  the  absence  of 
wanton  injury  to  the  property,  the  value  of 
the  use  would  be  deemed  to  include  the  de- 
terioration in  value,  ani  under  the  evidence 
in  this  case  and  as  found  by  the  trial  court, 
the  use  equalled  the  sum  paid.  Our  atten- 
tion has  been  called  to  the  cases  of  Pyne  ▼. 
Wood,  145  Mass.  558,  14  N.  E.  775,  and  Mc- 
Carthy V.  Henderson,  138  Mass.  310;  but  we 
think  the  rule  suggested  by  us  is  mors 
equitoble,  and  that  Siey  should  not  be  fol- 
lowed. 

The  judgment  of  the  Appellate  Division 
should  be  reversed,  and  that  of  the  trial  and 
countv  court  affirmed,  with  cos  to,  and  the 
second,  third,  and  fourth  questions  certified 
to  us  answered  in  the  affirmative.  An  an- 
swer of  the  first  question  is  not  deemed  neces- 
sary, further  than  intimated  in  the  opinion. 

All  concur. 


UNITED  STATES  CIRCUIT  COURT  OP  APPEALS,  EIGHTH  CIRCUIT. 


James  T.   HOLMES,  Plff.  in  Err,, 

V. 

PHENIX  INSURANCE  COMPANY  of 

Brooklyn. 

(98  Fed.  Rep.  240.) 

1.  A  poller  of  Insurance  aoralnat  loss 
.or  dnmaire  by  'vrlnd  ■torma,  cyclonen, 
or  tornadoes  does  not  cover  damage 
by  hall,  though  accompanied  by  damage 
caused  by  wind,  under  a  provision  of  the  pol- 
icy denying  liability  for  damage  "from  hail 
or  lightning,  directly  or  indirectly,  or  by 
the  blowing  down  of  chimneys,  loose  clap- 
boards, weather  vanes,  and  shingles,  unless 


other  damage  occur,'*  since  the  words  "unless 
other  damage  occur*'  are  restricted  to  the  last 
member  of  the  sentence  referring  to  damage 
by  wind,  and  do  not  affect  the  clause  as  to 
damage  from  hail  or  lightning. 

2.  Punctuation  mar  lea  do  not  control 
the  words  of  a  contract,  but  are  controlled 
by  the  worda 

8.  Tbc  rnlc  tbat  an  Insnranoc  policy  In 
to  be  construed  In  favor  of  the  Insured 
does  not  apply  when  there  is  no  ambiguity  in 
the  policy,  no  inconsistent  or  conflicting  pro- 
visions, and  nothing  requiring  construction 
or  interpretation. 

<  November  20,  1899.) 


Note. — The  above  case  represents  one  of  the 
new  phases  of  insurance  business. 

For  various  modern  kinds  of  Insurance,  s^e 
also  People  em  reh  Kasson  v.  Rose  (111.)  44  L. 
47L.R.  A. 


R.  A.  124,  and  footnote  thereto ;  also  Trenton 
Pass.  H.  Co.  V.  Guarantors'  Liability  Indemniiv 
Co.  (N.  J.  L.)  44  L.  R.  A.  218,  and  Re  Hogaa 
(N.  D.)  45  L.  B.  A.  166. 


1899. 
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ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  Division  of  the 
Western  District  of  Missouri  to  review  a 
ludgment  in  favor  of  defendant  in  an  action 
brought  to  recover  the  amount  alleged  to  be 
due  on  a  policy  of  insurance  against  loss  or 
damage  by  storms,  cyclones,  or  tornadoes. 
Afjlrmed, 

The  facts  are  stated  in  the  opinion. 

Before  Caldtoell,  Bahbomf  and  Thayer, 
Circuit  Judges. 

Messrs.  John  O.  Oas«,  Sanford  B. 
Ladd,  and  Charles  XL  Small,  for  plaintiff 
in  error: 

The  natural  construction  of  the  provision 
fastens  upon  the  defendant  liability  for  the 
damages  sued  for.  Primarily  the  contract 
is  one  of  indemnity  against  wind  storms. 
Hail  sometimes  accompanies  wind.  It  may, 
however,  fall  in  the  absence  of  a  storm  of 
wind.  The  object  of  the  policy  was  to  in- 
sure the  property  against  damage  done  by 
wind  storms  and  all  their  accompaniments, 
including  hail,  but  it  was  not  intended  to 
insure  against  damage  done  by  hail  unless  it 
were  an  incident  of  a  wind  storm  or  accom- 
panied by  wind. 

Although  a  court  will  often  disregard,  or 
even  change,  the  punctuation  of  an  instru- 
ment to  be  construed,  and  refuse  to'  be  led 
by  it  to  adopt  such  a  construction  of  the  in- 
strument as  would  give  it  an  effect  evidently 
not  intended  by  the  parties  to  it,  it  is  yet 
true  that  the  punctuation  of  an  instrument 
is  sometimes  resorted  to  by  a  court  as  an  aid 
to  arriving  at  the  intention  of  the  parties, 
as  expressed  in  the  language  used  by  them. 

Phoenix  his,  Co,  v.  Slaughter,  12  Wall. 
404,  20  L.  ed.  444. 

If  the  meaning  of  the  provision  were 
doubtful,  and  the  language  employed  suscep- 
tible of  two  interpretations, — if  its  construc- 
tion were  a  question  upon  which  intelligent 
minds  might  honestly  differ, — in  that  case 
the  one  should  be  adopted  which  is  most  fa- 
vorable to  the  assured. 

First  If  at.  Bank  v.  Hartford  F,  Ins,  Oo, 
95  U.  S.  673,  24  L.  ed.  563 ;  Orace  v.  Ameri- 
can Cent.  Ins.  Co.  109  U.  S.  278,  27  L.  ed. 
032,  3  Sup.  Ct.  Rep.  207 ;  Moulor  v.  Ameri- 
can L,  Ins.  Co.  Ill  U.  S.  335,  28  L.  ed.  447, 
4  Sup.  Ct.  Rep.  466;  Travellers*  Ins.  Co.  v. 
McConkey,  127  U.  S.  661,  32  L.  ed.  308,  8 
Sup.  Ct.  Rep.  1360;  Thompson  v.  Pheniw 
Ins.  Co.  130  U.  8.  287,  34  L.  ed.  408,  10  Sup. 
Ct  Rep.  1019;  Imperial  F,  Ins,  Co,  v.  Coos 
County,  161  U.  S.  452,  38  L.  ed.  231,  14  Sup. 
Ct  Rep.  379;  Wallace  v.  Oerman-American 
Ins.  Co.  41  Fed.  Rep.  742;  Brink  v.  Mer- 
chants' d  M.  Ins.  Co,  49  Vt  442 ;  Wilson  v. 
Conicay  F,  Ins,  Co,  4  R.  I.  141;  Hoffman  v. 
JStna  P.  Ins.  Co,  32  N.  Y.  405,  88  Am.  Dec. 
337;  Reynolds  v.  Commerce  F.  Ins.  Co.  47 
N.  Y.  597 ;  Dilleher  v.  Home  L.  Ins.  Co.  69 
N.  Y.  250,  25  Am.  Rep.  182;  Herrman  v.  Mer- 
chants' Ins.  Co.  81  N.  Y.  184;  Palmer  v. 
Warren  Ins.  Co.  1  Story,  360,  Fed.  Cas.  No. 
10,698:  Blackett  v.  Royal  Exch,  Assur.  Co. 
2  Cromp.  &  tJ.  244;  Teutonia  F.  Ins.  Co.  v. 
Mund,  102  Pa.  89;  Chandler  v.  8t.  Paul  F.  d 
It.  Ins.  Co.  21  Minn.  85,  18  Am.  Rep.  385; 
Olson  v.  ,Sf.  Paul  F.  rf  M.  Ins.  Co,  35  Minn. 
47  L.  R.  A. 


432,  59  Am.  Rep.  333,  29  N.  W.  125;  Bioui  ▼. 
Commercial  Union  Assur,  Co,  12  Fed.  Rep. 
554;  Guarantee  Co.  v.  Mechanics*  8av.  Bank 
d  T.  Co.  47  U.  S.  App.  91,  80  Fed.  Rep.  766, 
26  C.  C.  A.  146 ;  American  Credit  Indemnity 
Co.  V.  Wood,  38  U.  S.  App.  583,  73  Fed.  Rep. 
81,  19  C.  C.  A.  264;  Tehhets  v.  Mercantile 
Credit  Guarantee  Co,  38  U.  S.  App.  431,  73 
Fed.  Rep.  95,  19  C.  C.  A.  281 ;  London  d  L. 
F,  Ins.  Co.  V.  Fischer,  92  Fed.  Rep.  500; 
Piedmont  d  A,  L.  Ins.  Co,  v.  Young,  58  Ala. 
476,  29  Am  Rep.  770;  Burkhard  v.  Travel- 
lers' Ins.  Co.  102  Pa.  262,  48  Am.  Rep.  205; 
Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  484; 
May,  Ins.  3d  ed.  §  175;  Wood,  F.  Ins.  2d  ed. 
§  58. 

Messrs,  M.  A.  Fyke,  Ed.  XL  YatM,  O.  V. 
Fyke,  and  XL  Ii,  Salder,  for  defendant  in 
error : 

Punctuation  is  a  most  fallible  standard 
by  which  to  interpret  a  writing;  it  may  be 
resorted  to  when  all  other  means  fail,  but 
the  court  will  first  take  the  instrument  by 
its  four  corners,  in  order  to  ascertain  its 
true  meaning.  If  that  is  apparent  on  judi- 
cially inspecting  the  whole,  the  punctuation 
will  not  be  suffered  to  change  it 

Buying  v.  Burnet,  11  Pet  41,  9  L.  ed.  624; 
Bishop,  Contr.  enlarged  ed.  {  402;  Weather» 
ly  V.  Mister,  39  Md.  620. 

Caldwell,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

The  Phenix  Insurance  Company  of  Brook- 
lyn, New  York,  insured  "James  T.  Holmes 
against  loss  oi  damage  by  wind  storms, 
cyclones,  or  tornadoes''  to  the  building  de- 
scribed in  the  policy.  The  policy  contains 
this  provision:  "This  company  will  not  be 
liable  for  any  loss  or  damage  that  may  occur 
from  hail  or  lightning,  directly  or  indirectly, 
or  by  the  blowing  down  of  chimneys,  loose 
clapboards,  weather  vanes,  and  shingles,  un- 
less other  damage  occur."  The  building  in- 
sured was  damaged  by  a  wind  and  hail  storm, 
the  chief  damage  occurring  from  the  hail. 
The  insured  brought  this  action  against  the 
insurance  company  to  recover  for  the  dam- 
age done  to  the  building  by  the  hail  as  well 
as  b^  the  wind.  The  lower  court  instructed 
the  jury  that  "all  damage  done  to  this  build- 
ing which  was  the  result  of  the  injury  done 
by  hail  is  not  recoverable  in  this  action  for 
the  reason  that  the  policies  exempt  the  com- 
pany from  damage  or  loss  from  hail."  The 
giving  of  this  instruction  was  duly  excepted 
to  by  the  plaintiff,  and  is  the  only  error  as- 
signed. 

The  contention  of  the  learned  counsel  for 
the  plaintiff  in  error  is  that,  when  it  was 
shown  that  damage  was  done  to  the  build- 
ing by  the  wind,  the  company  was  also  liable 
for  the  damage  done  by  the  hail;  that  the 
words  in  the  clause  of  the  policy  last  quoted, 
''unless  other  damage  occur,"  are  not  re- 
stricted to  the  last  member  of  the  sentence, 
namely,  to  damage  done  by  the  wind  other 
than  that  done  "to  chimneys,  loose  clap- 
boards, weather  vanes,  and  shingles,"  but 
that  those  words  relate  back  to  the  first  mem- 
ber of  the  sentence,  and  include  damage  done 
by   "hail   and   lightning."    The  clause   will 
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not  admit  of  any  such  construction.  The 
words,  "unless  other  damage  occur/'  are 
manifestly  restricted  to  the  last  member  of 
the  sentence,  and  refer  to  damage  occurring 
from  the  thing  insured  against,  namely, 
''wind  storms,"  and  are  operative  when  the 
wind  has  damaged  the  building  over  and 
above  "the  blovring  down  of  chimneys,"  etc. 
The  obvious  meaning  of  these  words  is  pre- 
cisely the  same  as  if  the  clause  read,  "un- 
less other  damage  occur"  from  wind.  The 
last  two  words  which  we  have  italicized  are 
plainly  implied,  and  what  is  implied  in  a 
contract  is  as  much  a  part  of  it  as  what  is 
expressed.  When  the  meaning  of  a  statute 
or  contract  is  perfectly  plain  and  unambigu- 
ous, any  ratiocination  to  make  it  plainer 
simply  serves  to  make  that  which  was  before 
plain  obscure. 

But  it  is  said  that  in  the  policy  the  two 
members  of  this  clause  are  divided  by  a 
comma  only,  and  stress  is  laid  upon  this 
fact.  But  in  a  contract  the  words,  and  not 
the  punctuation,  are  the  controlling  guide  in 
its'  construction.  Punctuation  is  no  part 
of  the  English  language.  The  supreme  court 
says  that  it  "is  a  most  fallible  guide  by 
which  to  interpret  a  writing."  Etoing  v. 
Burnet,  11  Pet.  41,  54,  9  L.  ed.  624.  The 
Oentury  Dictionary  tells  us,  what  is 
common  knowledge,  that  "there  is  still 
much  uncertainty  and  arbitrariness  in 
punctuation."  It  is  always  subordinate 
to  the  text,  and  is  never  allowed  to  control 
its  meaning.  The  court  will  take  the  con- 
tract by  its  four  corners,  and  determine  its 
meaning  from  its  language,  and,  having  as- 
certained from  the  arrangement  of  its  words 
wliat  its  meaning  is,  will  construe  it  accord- 
inglv,  without  regard  to  the  punctuation 
marks,  or  the  want  of  them.  The  sense  of 
a  contract  is  gathered  from  its  words  and 
their  relation  to  each  other,  and  after  that 
has  been  done,  punctuation  may  be  used  to 
more  readily  point  out  the  division  in  the 
sentences  and  parts  of  sentences.  But  the 
words  control  the  punctuation  maiics,  and 
not  the  puctuation  marks  the  words.  If 
there  was  not  a  punctuation  mark  in  this 
whole  clause,  its  meaning  would  be  plain, 
and,  whether  a  comma  or  a   semicolon   is 


placed  between  the  two  members  of  the  sen- 
tence, the  two  members  are  there,  separata 
and  distinct,  as  a  result  of  the  obvious  mean- 
ing of  the  words  and  their  arrangement.  The 
comma  and  semicolon  are  both  used  for  the 
same  purpose,  namely,  to  divide  sentences 
and  parts  of  sentences,  the  only  difference  be- 
ing that  the  semicolon  makes  the  division  a 
little  more  pronounced  than  the  comma;  but 
at  the  last  it  is  the  sense  of  the  words,  taken 
together,  that  dictates  where  the  punctuation 
marks  are  to  be  placed,  and  what  they  shall 
be. 

Another  contention  of  the  plaintiff  in  error 
is  that  the  insertion  of  the  provision  regard- 
ing hail  is  tantamount  to  a  declaration  on 
the  part  of  the  company  that,  without  it,  the 
policy  would  have  bound  the  company  to  pay 
for  damage  done  bv  hail.  There  is  no  am- 
biguity in  either  clause,  and  no  conflict  be- 
tween them.  The  insurance  clause  plainly 
states  what  it  insures  against,  namely, 
"wind  storms,  cyclones,  and  tornadoes," — 
not  hail  or  hail  storms.  The  two  clauses  are 
cumulative,  but  in  no  sense  inconsistent  or 
conflicting. 

The  rule  for  interpretation  and  construc- 
tion of  policies  of  insurance  is  pressed  upon 
our  attention  to  the  effect  that,  "if  a  policy 
is  so  drawn  as  to  require  interpretation,  and 
to  be  fairly  susceptible  of  two  different  con- 
structions, the  one  will  be  adopted  that  is 
most  favorable  to  the  insured.  This  rule, 
recoffnized  in  all  the  authorities,  is  a  just 
one  because  those  instruments  are  drawn  by 
the  company."  Thompson  v.  Phenix  Ins. 
Co.  136  U.  S.  287,  297,  34  L.  ed.  408,  413,  10 
Sup.  Ct  Rep.  1023. 

Many  other  decisions  of  the  Supreme 
Court  of  the  United  States  and  other  courts, 
to  the  same  effect,  are  cited.  We  recognize 
in  the  fullest  manner  the  binding  obligation 
of  these  settled  canons  of  construction.  But 
when,  as  in  the  case  at  bar,  there  is  no  am- 
biguity in  the  policy,  and  no  inconsistent  or 
conflicting  provisions  and  nothing  requiring 
construction  or  interpretation,  there  is  nO 
room  for  their  application. 

The  judgment  of  the  Circuit  Court  m  of' 
firmed. 


MASSACHUSETTS  SUPREME  JUDICIAL  COURT. 


Ella  M.  HOUGHTON 

V. 

Ella  M.  RICE,  Appt. 


{ Mass. 


) 


A  ^rlfe  bM  no  rlarht  of  action  against 
another  woman  for  the  alienation  of  her  hus- 
band's affections,  unaccompanied  by  adultery. 

(October  19,  1899.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Superior  Court  for  Middlesex  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 
to  recover  damages  for  alienation  of  the  af- 
fections of   plaintiff's    husband.     Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  K.  Hamilton  and 
Ralph  E.  Joslin,  for  appellant: 

In  Kelley  v.  New  York,  N.  H.  d  H.  R.  Co, 
168  Mass.  312,  38  L.  R.  A.  631,  46  K.  E.  1063, 


Note. — That  a  married  woman  may  maintain 
an  action  for  alienation  of  her  husband's  affec- 
tions, see  Bennett  ▼.  Bennett  (N.  Y.)  6  L.  R. 
A.  558.  and  note;  Foot  v.  Card  (Conn.)  6  L.  R. 
A.  829;  Warren  v.  Warren  (Mich.)  14  L.  R.  A. 
545  :  Haynes  v.  Nowlin  (Ind.)  14  L.  R.  A.  787 ; 
47  L.  R.  A. 


Clow  V.  Chapman  (Mo.)  26  L.  R.  A.  412 ;  llodg- 
Icinson  V.  Hodgkinson  (Neb.)  27  L.  R.  A.  120; 
Price  T.  Price  (Iowa)  29  L.  R.  A.  150;  Brown 
▼.  Brown  (N.  C.)  88  L.  R.  A.  242 ;  and  Oemerd 
V.  Gernerd  (Pa.)  40  L.  R.  A.  549. 

For  cases  denying  such  right  of  action. 
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this  court  stated:  "It  is  argued  by  the  de- 
fendant, that,  if  a  husband  has  a  right  to  re- 
cover for  the  loss  of  consortium  through  an 
injury  caused  by  negligence,  a  wife  also 
Avould  have  the  same  right,  by  virtue  of  tfce 
existing  statutes,  in  case  of  such  an  injury 
to  her  husband ;  and  that  this  has  never  been 
held  or  even  contended  for.  She  has  no  such 
right  at  common  law;  but  whether  she  has 
by  statute  we  do  not  now  consider." 

The  decisive  point  against  the  right  to 
maintain  an  action  of  this  kind  is  found  in 
the  fact  that  such  a  right  does  not  exist  at 
common  law. 

Kelley  v.  New  York,  N.  H.  &  E.  R,  Co.  168 
,  Mass.  312,  88  L.  R.  A.  631,  46  N.  E.  1063; 
Doe  V.  Roe,  82  Me.  503,  8  L.  R.  A.  833,  20 
Atl.  83 ;  Duffiee  v.  Duffies,  76  Wis.  374,  8  L. 
R.  A.  420,  45  N.  W.  522;  Lellia  v.  Lambert, 
24  Ont.  App.  Rep.  653;  Westlake  v.  West- 
lake,  34  Ohio  St.  621,  32  Am.  Rep.  397. 

Messrs.  Oltarles  F.  OHamberlayne  and 
William  M.  Prest,  for  appellee: 

The  plaintiff  has  stated  a  good  cause  of  ac- 
tion. 

The  allegations  of  the  first  count  of  the 
declaration  are  the  usual  allegations  of  the 
action  of  tort  per  quod  consortium  amisit 
— ^the  action  which  protects  the  marriage  re- 
lation from  the  interference  of  a  third  party. 

The  term  consortium  has  been  well  defined 
in  Bigaouette  v.  Paulet  (1883)  134  Mass. 
123,  45  Am.  Rep.  307,  as  "the  right  to  the 
conjugal  fellowship  of  his  wife,  to  her  com- 
pany, co-operation,  and  aid  in  every  conjugal 
relationship." 

While  this  statement  concerns  the  right  of 
the  husband  to  the  consortium  of  the  wife, 
the  rights  of  a  wife  to  the  consortium  of  the 
husband  are  the  same  as  those  of  a  husband 
in  the  consortium  of  his  wife. 

The  decided  weight  of  authority  is  to  the 
effect  that  a  wife  may  maintain  an  action  for 
the  alienation  of  her  husband's  affections,  or 
other  loss  of  his  consortium. 

Haynes  v.  Nowlin,  129  Ind.  581,  14  L.  R. 
A.  787,  29  N.  E.  389;  Postlewaite  v.  Postle- 
ioaite  ( 1891 )  1  Ind.  App.  473,  28  N.  E.  99 ; 
Holmes  v  Holmes  (1892)  133  Ind.  386,  32 
N.  E.  932;  Basseit  v.  Bassett  (1886)  20  111. 
App.  543,  Waldron  v.  Waldron  (1890)  45 
Fed.  Rep.  315;  Seaver  v.  Adams  (1889)  66 
N.  H.  142,  19  Atl  776;  Bennett  v.  Bennett 
(1889)  116  N.  Y.  584,  6  L.  R.  A.  653,  23  N. 
E.  17;  Baker  v.  Baker  (1885)  16  Abb.  N.  C. 
293;  Breiman  v.  Paasch  (1879)  7  Abb.  N. 
C.  249;  Warner  y.  Miller  (1885)  17  Abb.  N. 
C.  221 ;  Jaynes  v.  Jaynes  ( 1886)  39  Hun,  40; 
Manwarren  ▼.  Mason  (1894)  79  Hun,  592,  29 
N.  Y.  Supp.  915;  Oloto  v.  Chapman  (1894) 
125  Mo.  101,  26  L.  R.  A.  412,  28  S.  W.  328; 
yiehoU  y.  NichoU  (1896)  134  Mo.  187,  35  8. 
W.  677;  Foot  v.  Card  (1889)  58  Conn.  1,  6 
L.  R.  A.  829,  18  Atl.  1027;  Williams  v.  WiU 
Hams  (1894)  20  Colo.  51,  37  Pac  614;  West- 


lake  V.  Westlake  (1878)  34  Ohio  St.  621,  32 
Am.  Rep.  397;  Mehrhoff  v.  Mehrhoff  (1886) 
26  Fed.  Rep.  13 ;  Warren  v.  Warren  ( 1891 ) 
89  Mich.  123,  14  L.  R.  A.  545,  50  N.  W.  842; 
Hodgkinson  v.  Hodgkinson  (1895)  43  Neb. 
269,  27  L.  R.  A.  120,  61  N.  W.  577;  Price  v. 
Price  (1894)  91  Iowa,  693,  29  L.  R.  A.  150, 
60  N.  W.  202;  Lockioood  v.  Lockwood 
(1897)  67  Minn.  476,  70  N.  W.  784;  Tucker 
V.  Tucker  (1896)  74  Miss.  93,  32  L.  R.  A. 
023,  19  So.  955. 

The  enabling  statute  of  this  state  (Stat. 
1874,  chap.  184,  f  3,  Pub.  SUt.  chap.  147,  f 
7 ) ,  that  "a  married  woman  may  sue  and  be 
sued  in  the  same  manner  as  if  she  were  sole ; 
but  this  section  shall  not  be  construed  to  au- 
thorize suits  between  husband  and  wife," — 
seems  about  aa  broad  as  language  can  make 
it,  and  the  decisions  of  this  court  indicate 
no  unwillingness  to  adopt  the  reasoning 
upon  which  the  decisions  in  other  states  have 
been  based. 

Hadley  v.  Heywood,  121  Mass.  236;  Beals 
V.  Thompson,  149  Mass.  405,  21  N.  E.  959; 
Bigaouette  v.  Paulet,  134  Mass.  123,  45  Am. 
Rep.  307;  Butler  v.  Ives,  139  Mass.  202,  29 
N.  E.  654;  Harmon  y.  Old  Colony  R.  Co.  165 
Mass.  100,  30  L.  R.  A.  658,  42  N.  E.  505 ; 
Kelley  v.  "Sew  York,  "N.  H.  d  H,  R.  Co,  168 
Mass.  308,  38  L.  R.  A.  031,  46  N.  E.  1063. 

As  in  natural  justice  no  reason  exists  why 
the  right  of  the  wife  to  maintain  an  action 
against  the  seductress  of  her  husband  should 
not  be  coextensive  with  his  right  of  action 
against  her  seduoer,  nothing  but  imperatiye 
necessity  would  justify  a  decision  to  the  con- 
trarv. 

Seaver  y.  Adams  (1889)  66  N.  H.  142,  19 
Atl.  776. 

Latliropt  J.,  delivered  the  opinion  of  the 
court: 

We  do  not  think  that  the  declaration  in 
this  case  sets  forth  any  cause  of  action  at 
common  law,  if  the  husband  had  been  the 
plaintiff  instead  of  the  wife;  and  no  statute 
of  this  commonwealth  gives  the  wife  any 
greater  right  than  the  husband  in  cases  of 
this  nature.  The  acts  charged  are  that  the 
defendant  did  "ingratiate  herself  into  the 
affections  of  the  said  William  Houghton  [the 
defendant's  husband] ;  cause  him  incessant- 
ly to  frequent  her  society,  to  give  her  various 
large  sums  of  money,  to  execute  to  her  vari- 
ous conveyances  of  property,  to  make  large 
expenditures  of  money  on  her  behalf,  and  to 
transfer  to  her,  the  said  defendant,  the 
courtesy  and  generosity,  love  and  affection, 
previously  bestowed  by  him  upon  the  plain- 
tiff as  his  said  wife."  It  is  then  charged 
that  by  reason  of  these  unlawful  acts  her 
husband  ceased  to  have  regard,  respect,  or 
affection  for  the  plaintiff,  and  became  cross, 
irritable,  ill  tempered,  and  penurious  to- 
wards her,  denying  her  suitable  support  and 


Ihimes  V.  Daffies  (Wis.)   8  L.  R.  A.  420;  and 
Doe  ▼.  Roe  (Me.)  8  L.  R.  A.  833. 

The  right  of  a  married  woman  to  maintain 
an   action   against   another   woman   simply   in 
the  nature  of  crim.  con.  is  denied  In  Kroessin 
V.  Keller  (Minn.)  27  L.  R.  A.  68^ 
47  L.  R.  A. 


As  to  the  right  of  a  parent  to  advise  a  son 
to  separate  from  his  wife,  see  Tasker  v.  Stan- 
ley (Mass.)  10  L.  R.  A.  46S,  and  Tucker  y. 
Tucker  (Miss.)  82  L.  B.  A.  628. 
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maintenance;  was  guilty  of  cruel  and  abue- 
ive  treatment  towards  her;  that  his  affec- 
tions for  her  were  wholly  alienated  from  her, 
and  her  home  and  married  state  broken  up 
and  destroyed;  that  her  husband,  while  liv- 
ing during  certain  months  under  the  same 
roof  with  her,  separated  himself  "virtually** 
from  her,  refused  to  live  or  cohabit  with  her 
as  husband  and  wife,  or  to  give  her  the  ben- 
efit of  his  society,  or  to  pe^orm  any  of  the 
duties  due  from  him  as  her  husband,  but,  on 
the  contrary,  for  part  of  the  year  openly, 
and  during  the  rest  of  the  year  secretly,  lav- 
ished his  property,  society,  love,  and  affec- 
tion upon  the  defendant.  It  is  further  al- 
leged that  "by  reason  of  the  matters  and 
things  hereinbefore  set  forth"  the  plaintiff 
has  suffered  great  nain  and  distress  of  mind 
and  body,  has  lost  her  home,  and  the  society 
and  oomiort  of  her  husband,  etc.  No  adul- 
tery is  alleged,  and  therefore  the  action  is 
not  for  criminal  conversation,  where  the  al- 
legation, when  a  husband  sues,  is  that  the 
defendant  debauched  and  carnally  knew  the 
plaintiff's  wife.  The  alienation  of  the  wife's 
affection  in  such  a  case  is  a  mere  matter 
of  aggravation,  and  the  loss  of  the  wife's 
consortium  is  the  actionable  consequence  of 
the  injury.  Adultery  was  the  essential  fact 
to  be  proved,  and,  if  this  was  not  proved,  the 
action  failed.  At  common  law,  also,  a  hus- 
band could  maintain  an  action  against  one 
who  "persuaded,  procured,  and  enticed  his 
wife  to  continue  absent  and  apart  from  him, 
and  to  secrete,  hide,  and  conceal  herself  from 
him,  whereby  during  the  time  she  continued 
absent  he  lost  her  comfort  and  society,  and 
her  aid  and  assistance  in  his  domestic  af- 
fairs." He  could  also  maintain  an  action 
against  one  for  receiving  his  wife,  and  un- 
lawfully harboring,  concealing,  and  secreting 
her  from  him.  and  refusing  to  deliver  her  to 
him.  In  such  cases  adultery  need  not  be  al- 
leged. We  do  not  see  anything  in  the  sub- 
stantive allegations  which  brings  the  case 
within  any  form  of  action  known  to  the  com- 
mon law.  The  ease  in  this  respect  is  like 
that  of  LellU  v.  Lantberi,  24  Ont.  App.  Rep. 
663, — a  case  very  similar  to  this,  and  where 
the  whole  subject-matter  was  ably  considered 
by  the  court  of  appeals;  the  judges  deliver- 
ing their  opinions  aeriatim.  Judge  Osier,  on 
page  664,  said:  "The  loss  of  a  wife's  affec- 
tions, not  brought  about  by  some  act  on  the 
defendant's  part  which  necessarily  caused  or 
involved  the  loss  of  her  eonaortium,  never 
gave  a  cause  of  action  to  the  husband.  His 
wife  might  permit  an  admirer  to  pay  her  at- 
tentions, frequent  her  society,  visit  at  her 
home,  spend  his  money  upon  her,  and  by  such 
means  alienate  her  affections  from  him,  re- 
sulting even  in  her  refusal  to  live  with  him, 
and,  so  far  as  she  could  bring  it  about,  in  the 
breaking  up  of  his  home,  and  yet,  there  being 
no  adultery,  and  no  'procuring  and  enticing' 
or  'harboring  and  secreting'  of  the  wife,  no 
action  lay  at  the  suit  of  the  husband  against 
the  mfin.  A  wife  can  be  in  no  better  posi- 
tion to  maintain  an  action  against  a  woman 
guilty  of  similar  conduct  towards  her  hus- 
band." 
47  Tj.  R.  a. 


In  the  case  before  us,  we  are  of  opinion 
that  the  substantive  allegations  of  the  dee- 
laration  do  not  state  a  cause  of  action,  and 
that  the  demurrer  should  be  euatained.  Bo 
ordered. 


Harriette  F.  NEVINS 

V. 

Inhabitants  of  FITCHBURa. 


C 


.Mass.. 


) 


A  eity  ^a«  no  rlarht  to  dlscbarire  a  aewev 
into  a  tallraoe  belonging  to  an  Individual, 
where  It  runs  throagb  a  culvert  under  m 
highway. 

(November  29,  1800.) 

REPORT  after  judgment  in  plaintiff's  fa- 
vor by  the  Superior  Court  for  Worcester 
County  for  the  opinion  of  the  Supreme  Judi- 
cial Court  of  an  action  brought  to  recover 
damages  for  wrongfully  emptying  a  sewer  in- 
to the  race  carrying  tJie  water  from  plain- 
tiff's mill.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Jfr.  Edward  P.  Pierce,  for  defendant: 

The  municipality  could  not  by  contract  au* 
thorize  a  private  individual  to  so  encumber 
its  public  streets  as  to  in  any  manner  re- 
strict it  in  its  use  of  such  streets  for  publie 
purposes. 

Eddy  V.  Granger,  19  R.  I.  105,  28  L.  R.  A. 
517,  31  Ati.  831. 

When  a  way  has  been  located  over  private 
land,  if  the  owner  afterward  opens  a  water- 
course across  the  way,  it  will  be  his  duty  at 
his  own  expense  to  make  and  keep  in  repair 
a  way  over  the  watercourse. 

Perley  v.  Chandler,  6  Mass.  457,  4  Am.  Dec. 
159;  Wohum  v.  EenahoAD,  101  Mass.  109,  8 
Am.  Rep.  333. 

The  right  of  the  owner  depends  upon  mere 
sufferance. 

Dygert  v.  Schenck,  23  Wend.  446,  35  Am. 
Dec.  575. 

Assuming  that  the  board  of  aldermen 
were,  in  laying  out  the  sewer,  acting  within 
their  jurisdiction,  the  sewer,  as  constructed, 
performed  its  function  in  the  manner  in 
which  it  was  designed  and  purposed  to  ope- 
rate, and  in  the  only  manner  in  which  it 
could  operate,  and  the  results  following 
therefrom  would  seem  to  fall  into  that  class 
of  cases  founded  upon  Child  v.  Boston,  4  Al- 
len, 41,  81  Am.  Dec.  680,  in  which  it  has 
been  repeatedly  held  that  no  action  lies 
against  a  city  for  results  arising  from  the 
original  plan  of  construction. 

Bates  V.  Westhorough,  151  Mass.  .174,  7 
L.  R.  A.  156,  23  N.  E.  1070. 

If  the  discharge  of  the  sewer  within  the 
limits  of  the  public  way  would  necessarily 
work  an  interference    with    the  plaintiff's 

Nora. — As  to  the  liability  of  municipal  cor- 
poratlons  for  sewers,  see  Seymour  ▼.  Cummins 
(Ind.)  5  L.  R.  A.  126.  and  note;  Bates  v. 
Westborough  (Mass.)  7  L.  R.  A.  156.  and  note; 
Nashville  v.  Comer  (Tenn.)  7  L.  R.  A.  466,  and 
note;  Bulger  t.  Eden  (Me.)  9  L.  R.  A.  205 ;  and 
note;  Fuchs  v.  St.  Louis  (Mo.)  34  L.  R.  A.  119 ; 
Jordan  v.  Ben  wood  (W.  Va.)  86  L.  B.  A  619. 
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right  of  flowage,  and  if  the  plaintiff  had  a 
right  superior  to  the  right  to  so  discharge 
the  sewer,  the  decree  operated  as  a  legal  tak- 
ing of  such  rights,  and  the  plaintiffs  reme- 
dy for  such  consequential  injury  would  be, 
under  the  statute,  oy  petition. 

Pub.  Stat.  chap.  50. 

Assuming  that  the  discharge  into  the  cul- 
vert under  any  conditions  could  be  lawful, 
the  city  could  only  be'  liable  to  the  plaintiff 
upon  proof  that  it  was  negligent  either  in 
the  construction  or  maintenance  of  the  sew- 
er. 

Constitution  Wharf  Co,  ▼.  Boston,  166 
Mass.  397,  30  N.  £.  1134. 

The  acts  done  did  not  constitute  a  tort, 
and  compensation  for  such  damages  must  be 
sought  in  the  manner  pointed  out  by  law. 

Flagg  v.  Worcester,  13  Gray,  604. 
•  When  a  public  officer,  in  the  line  of  hia 
duty,  does  a  public  work  for  the  public  bene- 
fit or  use,  the  town,  in  the  absence  of  any 
direction  *jo  him,  is  not  liable  for  his  or  his 
servants'  acts  of  misconduct. 

Prince  v  Lynn,  140  Mass.  193,  21  N.  E. 
206;  Hennessey  v  New  Bedford,  163  Mass. 
260,  26  N.  E.  999;  Bates  v.  Westhorough,  161 
Mass.  174,  7  L.  R.  A.  156,  23  N.  E.  1070. 

Ifessrs.  Charles  E.  Ware  and  W.  S.  B. 
Hopkins,  for  plaintiff: 

A  millowner  has  the  sole  right  to  the  un- 
impeded flow  of  water  from  his  mill  wheel 
through  his  private  tailraoe. 

Haskell  v.  tJew  Bedford,  108  Mass.  208; 
Brnyton  v.  Fall  River,  113  Mass.  218,  18  Am. 
Rep.  470;  Washburn  d  U.  Mfg.  Co,  v.  Wor- 
cester,  116  Mass.  458;  Emery  v.  Lotoell,  104 
Mass.  13  i  Page  v.  Young,  106  Mass.  313; 
Boston  Rolling  Mills  ▼.  Cambridge,  117 
Mass.  396 ;  Proprietors  of  Locks  d  Canals  v. 
Lowell,  7  Gray,  223. 

If  the  millowner  reoeiye  an  injury  special 
and  particular  to  himself,  he  may  maintain 
his  action. 

Brnyton  v.  Fall  River,  118  Mass.  218,  18 
Am.  Rep.  470. 

The  defendant  is  responsible  for  negli- 
gence or  other  fault  in  care  and  manage- 
ment of  the  sewer. 

ISmery  v.  Lowell,  104  Mass.  13;  Child  v. 
Boston,  4  Allen,  41,  81  Am.  Dec.  680 ;  Merri- 
field  v.  Worcester,  110  Mass.  221,  14  Am. 
Rep.  602;  Tindley  v.  Salem,  137  Mass.  172, 
60  Am.  Rep.  280 ;  Stanchfield  v.  "Sewton,  142 
Mass.  115,  7  N.  E.  703;  Constitution  Wharf 
Co.  y.  Boston,  156  Mass.  397,  30  N.  E.  1134; 
Morse  v.  Worcester,  139  Mass.  389,  2  N.  E. 
Gl)4. 

The  city  of  Fitchburg  has  no  right  to  Col- 
lect surface  water  into  an  artificial  stream, 
to  wit,  a  sewer,  and  discharge  it  into  the 
plaintiff's  private  watercourse  where  it 
would  not  naturally  have  gone  (although 
^aid  private  watercourse  conducts  the  waters 
of  a  natural  stream),  if  in  so  doing  deposits 
are  made  and  the  land  (to  wit,  the  water- 
wheel  and  mill  privilege)  of  the  plaintiff  is 
injured  by  the  consequent  backing  up  of  the 
water. 

Jackman  v.    Arlington   Mills,   137   Mass. 
283;  White  v.  Chapin,  12  Allen,  620;  Curtis 
V.  Eastern  R.  Co.  08  Mass.  428. 
47  L.  R.  A. 


The  defendant  city  was  notified  more  than 
once  of  the  condition  of  affairs,  but  neglected 
to  remedy  what  a  reasonable  examination 
and  inspection  would  have  made  it  aware  of. 

It  is  therefore  the  duty  of  the  city  to  re- 
move the  outlet  from  the  land  of  the  plain- 
tiff, and  carry  the  sewer  where  it  shall  not 
deliver  its  deposits  upon  the  land  of  a  pri- 
vate individual. 

Allen  V.  Boston,  159  Mass.  324,  34  N.  E. 
619:  Bates  v.  Westborough,  151  Mass.  179,  7 
L.  R.  A.  156,  23  N.  E.  1070;  Boston  Belting 
Co.  V.  Boston,  149  Mass.  44,  20  N.  E.  320; 
O'Brien  v.  Worcester,  172  Mass.  363,  52  N. 
E.  386 ;  HiU  v.  Boston,  122  Mass.  368,  23  Am. 
Rep.  332. 

The  city  had  gained  no  right  by  prescrip- 
tion to  discharge  upon  the  plaintiff. 

Middlesex  Co,  v.  Lowell,  149  Mass.  609,  21 
N.  E.  872;  Boston  Rolling  Mills  r,  Cam- 
bridge, 117  Mass.  396;  Haskell  v.  New  Bed- 
ford, 108  Mass.  208. 

If  the  city  has  diverted  surface  water 
from  its  natural  course  to  an  artificial  drain 
and  series  of  catch  basins,  and  accim:iulates 
it  upon  the  plaintiff's  land  in  such  quanti- 
ties as  to  create  a  private  nuisanoe,  it  is  lia- 
ble to  an  action. 

Manning  v.  Lowell,  180  Mass.  21 ;  Brayton 
y.  Fall  Rioer,  113  Mass.  218,  18  Am.  Rep. 
470. 

Lathrop,  J.,  delivered  the  opinion  of  the 
court: 

There  is  nothing  in  the  bill  of  exceptions 
to  show  by  what  authority  tibe  board  of  al- 
dermen passed  the  vote  in  this  case  author- 
izing the  laying  out  of  the  sewer.  The  an- 
swer sets  up  that  it  was  done  under  the  Pub- 
lic Statutes,  and  the  defendant,  in  its  brief, 
states  inferentially  that  it  was  under  Pub. 
Stat.  chap.  50,  which,  by  S  1*  giyee  to  the 
mayor  and  aldermen  of  a  city  the  right  to 
lay,  make,  and  maintain  such  main  drains 
or  common  sewers  as  they  adjudge  to  be  nec- 
essary for  the  public  convenience  or  the  pub- 
lic health,  through  the  lands  of  any  persons 
or  c<)rporations.  Assuming  that  the  vote 
was  passed  by  the  board  of  aldermen  under 
this  statute,  the  defendant  concedes  that,  if 
a  board  of  public  officers  should  decree  that 
a  sewer  should  be  so  constructed  that  it 
would  dischar(^e  upon  private  lands,  a  reme- 
dy by  injunction  or  otherwise  could  be  af- 
forded, because  the  act  done  or  to  be  done 
would  be  without  the  jurisdiction  of  the 
board,  and  would,  in  effect,  be  the  taking  of 
private  property  for  public  uses  without 
proper  condemnatory  proceedings.  We  think 
that  this  concession  was  properly  made, 
llius,  in  Hill  v.  Boston,  122  Mass.  344,  368, 
23  Am.  Rep.  332,  it  was  said  by  Chief  Justice 
Gray :  "So,  if  a  city,  by  its  agents,  without 
authority  of  law,  makes  or  empties  a  com- 
mon sewer  upon  the  property  oi  another,  to 
his  injury,  it  is  liable  to  him  in  an  action  of 
tort;"  citing,  among  other  cases,  Proprietors 
of  Locks  c6  Canals  v.  Lowell,  7  Gray.  223. 
and  Haskell  v.  Neto  Bedford,  108  Mass.  208. 
In  Proprietors  of  Locks  d  Canals  v.  Loirrll. 
it  was  held  that  a  canal  corporation  could 
maintain  an  action  of  tort  against  a  city  for 
laying   down   sewers   and    drains    through 


814 


MAflOAGHUBBTTB*  BUPBKMB  JUDICIAL  COUBT. 


Not., 


landfl  purchased  by  the  corporation  for  the 
use  of  their  canal,  and  emptying  into  the 
canal,  although  the  city  was  authorized  by 
its  charter  "to  cause  drains  and  common 
sewers  to  be  laid  down  through  streets  and 
private  lands/'  and  though  the  canal  was 
cohstructed  in  the  channel  of  an  ancient  wa- 
tercourse. See  also  Boston  Rolling  Mills  v. 
Cambridge,  117  Mass.  396.  8o,  too,  if  a 
sewer  is  legally  laid  out  and  constructed  by 
a  city,  but  is  maintained  in  such  a  manner 
as  to  create  a  private  nuisance,  an  action  at 
law  may  be  maintained  against  the  city  by 
the  persons  injured.  Haskell  v.  New  Bed" 
ford,  108  Mass.  208;  Bray  ton  v.  Fall  Rii)er, 
113  Mass.  218,  18  Am.  Rep.  470.  It  has  also 
been  held  that  if  a  city,  by  a  system  of 
drains,  artificially  diverts  surface  water  from 
its  natural  course,  and  accumulates  it  upon 
the  plaintiff's  land  in  such  quantities  as  to 
create  a  private  nuisance,  it  is  liable  to  an 
action.  Manning  v.  Lotoell,  130  Mass.  21, 
25;  Brayton  v.  Fall  River,  113  Mass.  218, 
226, 18  Am.  Rep.  470;  Bates  v.  Westborough, 
lol  Mass.  174,  182,  7  L.  R.  A.  166,  23  N.  £. 
1070. 

In  the  case  at  bar  the  plaintiff  owned  the 
land  on  each  side  of  the  Bemis  road,  and 
presumably  owned  the  fee  of  the  road.  Its 
tailraoe  ran  under  the  road  by  means  of  a 
culvert,  and  was  on  the  plaintiff's  land.  This 
condition  of  things  existed  prior  to  1845. 
The  culvert  had  never  been  interfered  with 
by  the  defendant  or  by  the  town  of  Lunen- 
burg, in  whose  municipal  limits  it  once  was. 
We  need  not  consider  what  would  have  been 
the  rights  of  the  plaintiff  if  the  city  had 
seen  fit  to  extend  its  sewer  so  as  to  injure  the 
plaintiff's  rights  in  the  tail  race,  as  nothing 
of  this  sort  was  attempted.  The  order  ends 
the  sewer  at  the  raceway.  So  long  as  the 
city  did  not  lay  a  sewer  across  the  tailraoe, 
the  plaintiff  had  a  right  to  the  use  of  the 
land  under  the  way.  Allen  v.  Boston,  159 
Mass.  324,  335,  34  N.  E.  519.  Even  if  it  had 
not  acquired  a  prescriptive  right  so  to  use 
it,  the  defendant  had  no  riffht  to  have  its 
sewer  end  on  the  plaintiff's  land,  and  pour 
the  sewage  thereon.  The  order,  therefore, 
was  of  no  effect,  and  the  judge  rightly  ruled 
that  the  action  could  be  maintained. 

Judgment  aifirmed. 


Hosea  M.  KNOWLTON,  Attorney  Geneoral, 

1?. 

Henry  Bigelow  WILLIAMS  et  aZ. 


( Mass. 
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1.     Tbe    restriction    of    tlie    helvlit    of 
bntldlnss  adjacent  to  Copley  aavare, 

made  by  Stat.  1898,  cbap.  452,  if  intended  to 
benefit  tbe  public  by  promoting  the  beauty 
and  attractiveness  of  a  public  park  and  pre- 
venting unreasonable  encroachments  upon  the 
light  and  air  which  it  had  previously  received, 
justifies  the  expenditure  of  public  money  to 

NoTB. — For  public  purposes  for  which  money 
may  be  appropriated  or  raised  by  taxation,  see 
Daggett  v..  Colgan  (Cal.)  14  L.  R.  A.  474.  and 
note;  also  later  cases  cited  In  footnote  to 
Prltchard  v.  Magonn  (Iowa)  46  L.  R.  A.  381. 
47  L.  R.  A- 


pay  compensation  for  property  rights  thereby 
Injured  by  thus  creating  an  easement  of  light, 
air,  and  view,  annexing  it  to  the  park  in  the 
exercise  of  eminent  domain. 

2.  A  city  mar  be  reqntred  br  the  leK-la« 
latnre  to  pay  the  expense  of  acqnir- 
inar  an  ea«enient  for  a  public  park  In 
the  city,  such  as  an  easement  of  light,  air, 
and  view  created  by  limiting  the  height  of 
adjacent  bnlldings. 

8.  An  approval  of  certain  •ealptnred 
ornaments  on  the  face  of  the  ivall  on 
tiro  sides  of  a  bnlldlnir  above  the  lawful 
height,  made  by  park  commissioners  under 
Btat.  1898,  chap.  452*  authorising  ihem  to  ap- 
prove sculptured  ornaments  extending  al>ove 
the  permitted  height  of  the  building,  does  not 
relieve  the  building  from  the  prohibition  of 
the  statute,  when  its  solid  brick  walla  extend 
6  feet  above  the  limit,  and  its  roof  Is  at  the 
top. 

4.  A  bnlldlnir  erected  above  the  helirht 
limited  by  statnte  in  front  of  a  public 
park  is  a  purpresture  which,  while  not  In  a 
strict  and  narrow  sense  a  public  nuisance. 
Is  in  the  nature  of  a  public  nuisance,  and  to 
be  dealt  with  in  equity  as  such. 

6.  An  Information  In  eqnlty  bjr  the  at- 
tomer  veneral  is  the  proper  form  of  pro- 
ceeding for  the  enforcement  of  public  rights 
against  a  building  erected  above  the  height 
permitted  by  statute  in  front  of  a  public 
park. 

O.  A  statatory  remedy  for  enforcing 
bnlldlnv  laws,  given  by  Stat.  1894.  chap. 
257,  to  the  city  of  Boston,  does  not  exclude  a 
suit  by  the  attorney  general  to  enforce  StaL 
1808,  chap.  452,  prohlhiting  the  erection  of 
buildings  adjacent  to  Copley  square  above  a 
certain  height,  sind  requiring  the  city  to  pay 
damages  for  the  interest  in  lands  thus  taken, 
thus  giving  the  city  a  pecuniary  interest 
against  the  enforcement  of  the  law. 

(October  80,  1899.) 

REPORT  by  the  Supreme  Judicial  Court 
for  Suffollc  County  for  the  opinion  of 
the  full  bench  on  an  information  by  the  At- 
torney General  to  prevent  the  oonstruction 
and  maintenance  of  a  portion  of  a  building 
facing  Copley  square  in  Boston.  Demurrer 
and  pleas  overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Elder,  Wait,  ft  Whitman,  for 
plaintiff : 

Inasmuch  as  this  limitation  by  statute 
affects  real  estate  for  the  benefit  of  the  pub- 
lic, and  incidentally  gives  the  public  certain 
rights  to  real  estate,  the  attorney  general 
is  not  only  the  proper,  but  the  only,  officer 
to  enforce  those  rights. 

The  right  of  the  attorney  ffeneral  in  cases 
where  real  estate  is  involved  is  in  analogy 
to  his  right  to  interfere  in  cases  of  purpres- 
ture where  persons  have  intruded  upon  lauds 
belonging  to  the  commonwealth,  where  he 
proceeds  by  writ  of  intrusion. 

Pub.  Stat  chap.  17,  §  4;  Atty.  Oen,  v. 
Boston  Wharf  Co,  12  Gray,  563;  Com.  v. 
Wilkinson,  16  Pick.  176,  26  Am,  Dec,  654; 
Wood,  Nuisances,  3d  ed.  §  82 ;  Jenks  v.  TFii- 
uams,  115  Mass.  217;  People  v.  Vwnderbilt, 
26  N.  Y.  287 ;  People  v.  Maoy,  62  How.  Pr, 
66;  Atty,  Gen.  v.  Woods,  108  Mass.  436,  11 
Am.  Rep.  380. 
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The  basis  of  the  attorney  general's  inter- 
ference is  his  right  to  protect  the  public 
or  an  indefinite  portion  of  the  public. 

Atty,  Gen.  ▼.  Old  Colony  R,  Co.  160  Mass. 
62,  22  L.  R.  A.  112,  35  N.  £.  252;  Atty. 
Oen.  V.  Clark,  167  Mass.  201,  45  N.  £.  183; 
Atty.  Gen.  y.  Boston,  123  Mass.  460. 

The  attorney  general  has  a  right  to  repre- 
sent the  public,  either  in  equity  or  by  prose- 
cution at  law,  in  cases  where  the  public  in- 
terests are  exposed  to  danger  or  mischief. 

Atty.  Gen.  ex  rel.  Branston  ▼.  Birming- 
ham d  O.  Junction  R.  Co.  3  Macn.  &  G.  453; 
Atty.  Gen.  ▼.  Mid-Kent  R.  Co.  L.  R.  3  Ch. 
100;  Atty.  Gen.  v.  Shrewsbury  {Kingaland) 
Bridge  Co.  L.  R.  21  Ch.  Diy.  752. 

It  is  not  necessary  to  show  any  injury. 

Atty.  Gen.  v.  Cockermouth  Local  Board, 
L.  R.  18  Eq.  172. 

This  court  has  already  dearly  laid  down 
grounds  sufficient  to  warrant  the  interpo- 
sition of  the  attorney  general  in  this  case. 

Atty.  Gen.  ▼.  Jamaica  Pond  Aqueduct  Corp. 
133  Mass.  361;  Atty.  Gen.  v.  Abbott,  154 
Mass.  323,  13  L.  R.  A.  251,  28  N.  £.  346; 
Atty.  Gen  y  Tarr,  148  Mass.  309,  2  L.  R.  A. 
87,  19  N.  £.  358;  Deerfield  r.  Connecticut 
River  R.  Co.  144  Mass.  325,  11  N.  £.  105; 
Atty.  Gen.  y.  Revere  Copper  Co.  152  Mass. 
444,  9  L  R  A.  510.  25  K.  E.  605;  Atty.  Gen. 
V.  Algonquin  Club,  153  Mass.  447,  11  L.  R. 
A.  500,  27  N.  £.  2;  Atty.  Gen.  v.  Gardiner, 
117  Mass  402:  Atty.  Gen.  y.  Williams,  UO 
Mass.  320,  54  Am  Rep.  468,  2  N.  £.  80,  8 
Ji.  E.  214 

There  are  a  number  of  cases  in  this  com- 
mon we^Jth  where  the  attorney  general  has 
interyepe<?  to  protect  yarious  rights  of  the 
public,  where  no  nuisance  per  se  could  be 
said  to  exist  and  where  his  authority  to  in- 
tervene has  not  been  questioned. 

Atty.  Gen.  y.  Cambridge,  16  Gray,  247; 
Atty.  Gen.  y.  Old  Colony  d  N.  R.  Co.  12  Al- 
len,  404;  Atty  Gen.  v.  Boston  d  M.  R.  Co. 
109  Mass.  99;  Atty.  Gen.  y.  Boston,  123 
Mass.  460,  142  Mass.  200,  7  N.  £.  722;  Atty. 
Gen.  y.  Salem,  103  Mass.  138;  District  At- 
iomey  v.  Lynn  d  B.  R  Co.  16  Gray,  242; 
Atty.  Gen.  y.  Metropolitan  R.  Co.  125  Mass. 
515,  28  Am.  Rep.  264;  Atty.  Gen.  y.  Con- 
sumers* Gas  Co.  142  Mass.  417,  8  N.  E.  138. 

If  the  city  of  Boston  has  an  exclusive  right 
to  enforce  this  act,  the  rights  of  the  whole 
public  must  go  without  enforcement,  because 
the  city  is  interested  to  refuse  to  proceed 
with  such  enforcement. 

Atty.  Gen.  v.  Consumers*  Gas  Co.  142 
Mass.  417,  8  N.  E.  138;  Atty.  Gen.  v.  Metro- 
politan R.  Co.  125  Mass.  515,  28  Am.  Rep. 
264;  Atty.  Gen.  v.  Boston,  123  Mass.  460. 

There  are  serious  doubts  whether  there  is 
such  special  damage  to  the  city  of  Boston 
from  the  violation  of  the  statute  as  enables 
it  to  maintain  the  bill  filed  by  it  at  all. 

yccdham  v.  New  York  d  N.  E.  R.  Co.  152 
Mass.  61,  25  N.  £.  20;  Deerfield  v.  Connecti- 
cut River  R.  Co.  144  Mass.  325,  11  N.  £, 
105. 

The  city  of  Boston  has   at   best   nothing 
more  than  a  concurrent  remedy  with  the  at- 
torney general. 
47  L.  R.  A. 


People  V.  Macy,  02  How.  Pr.  65;  PeopU 
v.  Vanderbilt,  26  N.  Y.  287. 

The  American  legislatures  have  the  same 
unlimited  power  in  regard  to  legislation 
which  resides  in  the  British  Parliament,  ex- 
cept where  they  are  restrained  by  written 
constitutions. 

Cooley,  Const.  Lim.  6th  ed.  pp.  49,  104; 
Thorpe  v.  Rutland  d  B.  R.  Co.  27  Vt.  140, 
02  Am.  Dec.  625;  People  ea  rel.  Wood  v. 
Draper,  15  N.  Y.  532;  Cooley,  Const.  Law, 
31;  Munn  v.  Illinois,  04  U.  S.  113,  24  L.  ed. 
77 ;  Sawyer  v.  Davis,  136  Mass.  239,  49  Am. 
Rep.  27;  Com.  v.  Perry,  155  Mass.  117,  14 
L.  R.  A.  325,  28  N.  £.  11 26;  Dingley  v.  Bos- 
ton, 100  Mass.  544;  Opinion  of  the  Justices, 
163  Mass.  589,  28  L.  R.  A.  344,  40  N.  £.713; 
Wurts  y.  Hoagland,  114  U.  S.  606,  29  L.  ed. 
229,  5  Sup.  Ct.  Rep.  1086;  Head  v.  Amos- 
keag  Mfg.  Co.  113  IT.  S.  9,  28  L.  ed.  889,  5 
Sup.  Ct.  Rep.  441;  Hingham  d  Q.  Bridge 
d  Tump.  Corp.  y.  Norfolk  County,  6  Allen, 
353. 

Great  weight  has  always  been  given  to  the 
construction  by  the  legislature  of  its  own 
constitutional  powers. 

Kendall  y.  Kingston,  6  Mass.  524;  Adam* 
V.  Howe,  14  Mass..340,  7  Am.  Dec.  216;  Nor- 
toich  y.  Hampshire  County  Comrs.  13  Pick. 
GO;  Com.  v.  People's  Five  Cents  Sav.  Bank^ 
5  Allen,  428;  Munn  v.  Illinois,  94  U.  S.  113, 
24  L.  ed.  77. 

The  right  of  the  l^slature  to  enact  lawi 
for  the  proper  policing  of  the  state  is  un- 
questioned, although  the  effect  of  such  acta 
may  be  to  deprive  a  citizen  of  his  property. 
The  only  limitation  upon  such  acts  is  that 
they  must  be  "wholesome  and  reasonable." 

Sawyer  v.  Davis,  136  Mass.  239,  49  Am. 
Rep.  27;  Com.  v.  Alger,  7  Cush.  53;  Salem 
v.  Maynes,  123  Mass.  372. 

It  is  not  essential  that  a  police  regulation 
should  be  applicable  to  all  parts  of  the  com- 
monwealth, if  density  of  population  is  an 
element  which  may  justify  the  interference 
of  the  legislature. 

Watertoton  v.  Mayo,  109  Mass.  315,  12 
Am.  Rep.  694;  Com.  v.  Colton,  8  Gray,  488; 
Munn  y.  Illinois,  94  U.  S.  113,  24  L.  ed.  77; 
Mugler  v.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273;  Crowley  v.  Chris- 
tensen,  137  U.  S.  86,  34  L.  ed.  620,  11  Sup. 
Ct.  Rep.  13 ;  Rideout  v.  Know,  148  Mass.  368, 
2  L.  R.  A.  81,  19  N.  E.  390;  Lawton  y. 
Steele,  152  U.  S.  133,  38  L.  ed.  385,  14  Sup. 
Ct.  Rep.  499;  Com,  v.  Abrahams,  156  Mass. 
57,  30  N.  E.  79. 

It  is  certainly  a  public  use  to  take  private 
property,  when  a  result  of  that  order  inurea 
to  the  comfort  and  pleasure  of  the  whole 
people. 

Shoemaker  v.  United  States,  147  U.  S. 
282,  37  L.  ed.  170,  13  Sup.  Ct  Rep.  361; 
Foster  v.  Boston  Park  Comrs.  133  Mass. 
321;  Atty.  Gen.  v.  Abbott,  154  Mass.  328, 
13  L.  R.  A.  251,  28  N.  E.  346;  Kingman  v. 
Brockton,  153  Mass.  255,  11  L.  R.  A.  123, 
26  N.  E.  998;  Higginson  v.  Nahant,  11  Allen, 
530;  Atty.  Gen.  v.  Gardiner,  117  Mass.  492; 
Re  Bushwick  Avenue,  48  Barb.  9;  Mouni 
Washington  Road  Co.'s  Petition,  85  N.  H. 
134. 
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The  establishnMnt  of  a  public  institution 
in  a  community  brings  benefit  to  the  people 
in  the  neighborhood,  but  that  local  benefit 
does  not  make  taxation  to  pay  for  such  in- 
stitution for  a  private,  and  not  a  public,  use. 

Merrick  v.  Amherst,  12  Allen,  500;  Turner 
V.  Nye,  154  Mass.  570,  14  L.  R.  A.  487,  28  M. 
E.  1048;  Holt  v.  Somerville,  127  Mass.  408; 
Com.  V.  Texokshury,  11  Met.  55;  Com.  y.  Al- 
ger,  7  Cush.  53;  Bray  ton  v.  Pall  River,  124 
^fass.  95;  Olmstead  y.  Camp,  33  Conn.  551, 
80  Am.  Dec.  221. 

The  power  of  the  legislature  to  make  and 
to  authorize  local  laws  for  the  administra- 
tion of  local  affairs  is  beyond  question. 

Opinion  of  the  Justices,  138  Mass.  601; 
Com.  V.  Alger,  7  Cush.  63;  Com.  v.  Breed,  4 
Pick.  460;  Norwich  v.  Hampshire  County 
Comrs.  13  Pick.  60;  Atty.  Oen.  v.  Cambridge, 
16  Gray,  247;  Com.  v.  Tewkshury,  11  Met. 
55;  Dorgan  v.  Boston,  12  Allen,  223;  Den- 
hnm  V.  Bristol  County  Comrs.  108  Mass. 
202;  Ooddard,  Petitioner,  16  Pick.  504,  28 
Am.  Dec.  250;  Clinton  v.  Welch,  166  Mass. 
133,  43  N.  E.  1116;  Com.  v.  Qoodnow,  117 
Mass.  114;  Cushing  v.  Boston,  122  Mass. 
1 73 ;  Thorpe  r.  Rutland  d  B.  R.  Co.  27  Vt 
140,  62  Am.  Dec.  625;  Kihgman,  Petitioner, 
153  Mass.  666,  12  L.  R.  A.  417,  27  N.  E.  778; 
Rice  V.  Parkman,  16  Mass.  326;  Sohier  v. 
Massachusetts  General  Hospital,  3  Cush. 
483 ;  Clarke  v.  Hayes,  9  Gray,  426. 

Mr.  A.  E.  Pillflbnry  for  defendants. 

Knowlton,  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  information  by  the  attorney 
general  to  prevent  the  erection  and  mainte- 
nance of  that  portion  of  a  building  on  Cop- 
ley square,  in  the  city  of  Boston,  which  is 
above  the  limit  of  height  prescribed  by  Stat« 
1898,  chap.  452.  Section  1  of  this  statute  is 
as  follows:  "Any  building  now  being  built, 
or  hereafter  to  be  built,  rebuilt,  or  altered 
in  the  city  of  Boston  upon  any  land  abutting 
on  Saint  James  avenue  between  Clarendon 
street  and  Dartmouth  street,  or  upon  the 
land  at  the  corner  of  Dartmouth  street 
and  Huntington  avenue,  now  occupied 
by  the  Pierce  Building,  so  called,  or  upon 
land  abutting  upon  Dartmouth  street  now 
occupied  by  the  Boston  Public  Library 
Building,  or  upon  land  at  the  corner  of  Dart- 
mouth street  and  Boylston  street  now  occu- 
pied by  the  New  Old  South  Church  Build- 
ing, may  be  completed,  built,  rebuilt,  or  al- 
tered to  the  height  of  ninety  feet  and  no 
more ;  and  upon  any  land  or  lands  abutting 
on  Boylston  street  between  Dartmouth 
street  and  Clarendon  street  may  be  com- 
pleted, built,  rebuilt,  or  altered  to  the 
height  of  one  hundred  feet  and  no  more: 
provided,  however,  that  there  may  be  erect- 
ed on  any  such  building  above  the  limits 
hereinbefore  prescribed,  such  suitable  tow- 
ers, domes,  sculptured  ornaments  and  chim- 
neys as  the  board  of  park  commissioners  of 
said  city  may  approve."  Section  2  repeals 
Stat.  1896,  chap.  313,  and  Stat.  1897,  chap. 
379,  so  far  as  tney  limit  the  height  of  build- 
ings erected  along  the  line  of  streets,  park- 
ways, or  boulevards  bordering  on  public 
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parks;  §  3  provides  for  the  payment  of  dam- 
ages to  any  person  owning  or  having  an  in* 
terest  in  an  uncompleted  building  begun  be- 
fore the  14th  day  of  January,  1898,  which  is 
affected  by  the  act ;  and  $  4  provides  for  com- 
pensation to  all  persons  sustaining  damages 
to  their  property  by  reason  of  the  limitation 
of  the  height  of  buildings  prescribed  by  the 
act.^  The  case  is  reported  upon  the  infor- 
mation, demurrer,  pleas,  and  certain  facta 
found  at  the  hearing  on  the  pleas. 

The  first  question  raised  by  the  report  is 
whether  the  statute  is  constitutional.  The 
streets  mentioned  in  the  statute  are  adjacent 
to  Copley  square.  On  the  case  as  now  pre- 
sented, we  must  assume  that  Copley  square, 
in  the  language  of  the  information,  '*is  an 
open  square  and  a  public  park,  intended  for 
the  use,  benefit,  and  health  of  the  public,  and 
is  surrounded  by  buildings  devoted  to  reli- 
gioufl,  charitable,  and  educational  purposes, 
some  of  which  contain  books,  manuscripts, 
and  works  of  art  of  great  value,  many  of 
which  are  in  their  nature  irreplaceable." 
Regulations  in  regard  to  the  height  and 
mode  of  construction  of  buildings  in  cities 
are  often  made  by  legislative  enactments,  in 
the  exercise  of  the  police  power,  for  the  safe- 
ty, comfort,  and  convenience  of  the  people, 
and  for  the  benefit  of  property  owners  gen- 
erally. The  right  to  make  such  regulations 
is  too  well  established  to  be  questioned. 
Salem  v.  MayneSj  123  Mass.  372;  Watertown 
V.  Mayo,  109  Mass.  315,  12  Am.  Rep.  694; 
8au>yer  y.  Davis,  136  Mass.  239,  49  Am.  Rep. 
27.  See  Talbot  v.  Hudson,  16  Gray,  417. 
In  view  of  the  kind  of  buildings  erected  on 
the  streets  about  Copley  square,  and  the  uses 
to  which  some  of  these  buildings  are  put,  it 
would  be  hard  to  say  that  this  statute  might 
not  have  been  passed  in  the  exercise  of  the 
police  power,  as  other  statutes  regulating 
the  erection  of  buildings  in  cities  are  com- 
monly passed.  But  it  differs  from  most 
statutes  relative  to  this  subject,  in  providing 
compensation  to  persons  injured  in  their 
property  by  the  limitations  which  it  creates. 
In  this  respect  it  conforms  to  the  constitu- 
tional requirements  for  the  taking  of  prop- 
erty by  the  right  of  eminent  domain.  Look- 
ing to  all  its  provisions  in  connection  with 
the  place  to  which  they  apply,  it  seems  to 
have  been  intended  as  a  taking  of  rights  in 
property  for  .the  benefit  of  the  public  who 
use  Copley  square.  It  adds  to  the  public 
park  rights  in  light  and  air,  and  in  the  view 
over  adjacent  land  above  the  line  to  which 
buildings  may  be  erected.  These  rights  are 
in  the  nature  of  an  easement  created  by  the 
statute  and  annexed  to  the  park.  Ample 
provision  is  made  for  compensation  to  the 
owners  of  the  servient  estates.  In  all  re- 
spects the  statute  is  in  accordance  with  the 
laws  regulating  the  taking  of  property, by 
right  of  eminent  domain,  if  the  legislature 
properly  could  determine  that  the  preserva^ 
tion  or  improvement  of  the  park  in  this  par- 
ticular was  for  a  public  use.  The  uses 
which  should  be  deemed  public  in  reference 
to  the  right  of  the  legislature  to  compel  an 
individual  to  part  with  his  property  for  a 
compensation,  and  to  authorize  or  direct  tax« 
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ation  to  pay  for  it,  are  being  enlarged  and 
extended  with  the  progress  of  the  people  in 
education  and  refinement.  Many  things 
which  a  century  ago  were  luxuries,  or  were 
altogether  unknown,  have  now  become  nec- 
essaries. It  is  only  within  a  few  years  that 
lands  have  been  taken  in  this  country  for 
public  parks.  Now  the  right  to  take  land 
for  this  purpose*  is  generally  recognized  and 
frequently  exercised.  Foster  v.  Boston  Park 
Comrs.  133  Mass.  321;  Shoemaker  y.  United 
States,  147  U.  S.  282,  37  L.  ed.  170,  13  Sup. 
Ct  Rep.  361.  Many  statutes  have  been 
passed  in  this  commonwealth  allowing  taxa- 
tion for  purposes  affecting  tne  health,  com- 
fort, pleasure,  and  recreation  of  the  people, 
and  thus  conducing  to  their  welfare.  In 
Kingman  v.  Brockton,  153  Mass.  255,  11  L. 
R.  A.  123,  26  N.  E.  998,  the  court  said,  re- 
ferring to  a  statute  authorizing  the  raising 
of  money  by  taxation  for  the  erection  of  a 
memorial  hall :  "The  statute  .  .  .  may 
be  vindicated  on  the  same  grounds  as  stat- 
utes authorizing  the  raising  of  money  for 
monuments,  statues,  gates,  or  archways,  cel- 
ebrations, the  publication  of  town  histories, 
parks,  roads  leading  to  points  of  fine  natural 
scenery,  decorations  upon  public  buildings, 
or  other  public  ornaments  or  embellishments 
designed  merely  to  promote  the  general  wel- 
fare, either  by  providing  for  fresh  air,  or 
recreation,  or  by  educating  the  public  taste, 
or  inspiring  sentiments. of  patriotism  or  re- 
spect for  the  memory  of  worthy  individuals. 
The  reasonable  use  of  public  money  for  such 
purposes  has  been  sanctioned  by  several  dif- 
ferent statutes,  and  the  constitutional  right 
of  the  l^slature  to  pass  such  statutes  rests 
on  sound  principles."  See  also  Higginson  v. 
Nahantf  11  Allen,  530,  and  Hubbard  v.  Taun- 
ton, 140  Mass.  467,  5  N.  E.  167.  In  Olm- 
stead  V.  Camp,  33  Conn.  551,  89  Am.  Dec. 
221,  the  court,  in  discussing  the  line  between 
public  and  private  uses,  says:  "From  the 
nature  of  the  case,  there  can  be  no  precise 
line.  The  power  requires  a  decree  of  elas- 
ticity, to  be  capable  of  meeting  new  condi- 
tions and  improvements  and  the  ever-in- 
creasing necessities  of  society.  The  sole  de- 
pendence must  be  on  the  presumed  wisdom 
of  the  sovereign  authority,  supervised,  and, 
in  cases  of  gross  error  or  extreme  wrong, 
controlled,  by  the  dispassionate  judgment  of 
the  courts."    The  grounds  on  which  public 

e arks  are  desired  are  various.  They  are  to 
e  enjoyed  by  the  people  who  use  them. 
They  are  expected  to  minister,  not  only  to 
the  grosser  senses,  but  also  to  the  love  of  the 
beautiful  in  nature,  in  the  varied  forms 
which  the^ange  in  seasons  brings.  Their 
value  is  enhanced  by  such  touches  of  art 
as  help  to  produce  pleasing  and  satisfactory 
effects  on  the  emotional  and  spiritual  side 
of  our  nature.  Their  influence  should  be  up- 
lifting, and,  in  the  highest  sense,  education- 
al. If  wisely  planned  and  properly  cared 
foi,  they  promote  the  mental  as  well  as  the 
physical  health  of  the  people.  For  this  rea- 
■Ron  it  has  always  been  deemed  proper  to  ex- 
pend money  in  the  care  and  adornment  of 
them,  to  make  them  beautiful  and  enjoyable. 
Their  ssthetic  effect  never  has  been  thought 
47  L.  R.  A. 


unworthy  of  careful  consideration  by  those 
best  qualified  to  appreciate  it.  It  hardly 
would  be  contended  that  the  same  reasons 
which  justify  the  taking  of  land  for  a  pub- 
lic park  do  not  always  justify  the  expendi- 
ture of  money  to  make  the  park  attractive 
and  educational  to  those  whose  tastes  are 
being  formed,  and  whose  love  of  beauty  is 
being  cultivated.  We  have  already  quoted 
from  the  information  the  language  in  regard 
to  the  surroundings  of  the  square.  The 
counsel  on  both  sides  referred  in  argument 
to  the  well-known  buildings  which  constitute 
these  surroundings.  Trinity  Church,  the 
Museum  of  Fine  Arts,  the  Boston  Public  Li- 
brary, the  New  Old  South  Church,  the  Sec- 
ond Church  of  Boston,  and  the  buildings  of 
the  Massachusetts  Institute  of  Technology 
all  face  the  beholder  who  stands  on  Copley 
square  and  looks  around  him.  Some  of 
these  buildings  are  public  in  the  ordinary 
sense  of  the  word,  and  some  of  the  corpora- 
tions which  own  them  have  been  beneficiaries 
of  the  commonwealth  on  account  of  their 
quasi-public  character,  and  the  public  cer- 
tainly feels  an  interest  in  them.  It  is  ar- 
gued by  the  defendants  that  the  legislature, 
in  passing  this  statute,  was  seeking  to  pre- 
serve the  architectural  symmetry  of  Copley 
square.  If  this  is  a  fact,  and  if  the  statute 
is  merely  for  the  benefit  of  individual  prop- 
erty owners,  the  purpose  does  not  justify  the 
taking  of  a  right  in  land  against  the  will  of 
the  owner.  But  if  the  legislature,  for  the 
benefit  of  the  public,  was  seeking  to  promote 
the  beauty  and  attractiveness  of  a  public 
park  in  the  capital  of  the  commonwealth, 
and  to  prevent  unreasonable  encoachnvnts 
upon  the  light  and  air  which  it  had  previous- 
ly received,  we  cannot  say  that  the  lawmak- 
ing power  might  not  determine  that  this  was 
a  matter  of  such  public  interest  as  to  call  for 
an  expenditure  of  public  money,  and  to  jus- 
tify uie  taking  of  private  property.  While 
such  a  determination  should  not  be  made 
without  careful  consideration,  and  while  the 
growing  tendency  towards  an  enlargement  of 
the  field  of  public  expenditures  uiould  be 
jealously  watched  and  carefully  held  in 
check,  a  determination  of  this  kind,  once 
made  by  the  legislature,  cannot  be  lightly  set 
aside. 

It  is  contended  that,  if  the  legislature 
could  take  this  right  for  the  use  of  the  pub- 
lic, it  could  not  require  the  city  of  Boston  to 
make  compensation  for  it,  but  should  have 
provided  for  the  payment  of  damages  from 
the  treasury  of  the  commonwealth.  This 
contention  would  limit  too  strictly  the  power 
of  the  legislature  in  the  distribution  of  pub- 
lic burdens.  Very  wide  discretion  is  left 
with  the  lawmaking  power  in  this  partio- 
ular.  The  legislature  may  change  the  polit- 
ical subdivisions  of  the  commonwealth  by 
creating,  changing,  or  abolishing  particular 
cities,  towns,  or  counties.  It  may  require 
any  of  them  to  bear  such  share  of  the  pub- 
lic burdens  as  it  deems  just  and  equitable. 
This  right  has  been  exercised  in  a  great 
variety  of  ways.  Kingman,  Petitioner, 
153  Mass.  506,  12  L.  R.  A.  417,  27  N.  E. 
778,  and  cases  and  statutes  there  cited.     It 
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does  not  depend  upon  the  clause  of  the  Con- 
stitution which  authorizes  the  imposition 
of  taxes,  but  upon  the  more  general  provi* 
sioQs  defining  the  power  of  the  legislature. 
While  the  interest  to  which  this  statute 
looks  is  public,  it  is  largely  local.  A  very 
large  part  of  the  public  who  are  affected 
by  the  statute  are  citizens  of  Boston.  The 
Tal nation  of  Boston  is  a  large  proportion  of 
the  valuation  of  the  whole  commonwealth. 
The  legislature  might  weU  put  the  whole  of 
this  public  burden  upon  the  city  of  Boston. 
It  appears  that  on  October  31,  1808,  the 
board  of  park  commissioners  voted  *'that  the 
sculptured  ornaments  erected  an  the  building 
.  .  .  above  the  height  of  90  feet,  as  shown 
in  the  plans  thereof  submitted  to  the  board 
and  in  the  building  as  now  erected/'  be  ap- 

E roved.  The  building  is  rectangular,  and  the 
eight  of  its  walls  to  the  roof  is  96  feet.  The 
ceilings  of  the  rooms  in  the  upper  story  are 
a  few  inches  above  a  horizontal  line  of  the 
height  of  90  feet.  Above  these  rooms  there 
is  an  open-air  space  extending  to  the  roof,  a 
distance  of  about  4  feet,  measured  on  the  in- 
side of  the  outer  walls  of  the  building.  The 
walls  of  the  building  are  of  brick,  and  on  the 
two  sides  fronting  on  the  streets  there  is  an 
ornamental  facing  of  terra  ootta,  partly  in 
relief,  and  extending  from  a  line  90  feet  in 
heiffht  upward  to  the  roof,  constituting  the 
architrave,  frieze,  and  cornice  of  the  build- 
ing, which  are  referred  to  in  the  vote  of  the 
park  commissioners  as  "sculptured  oma^ 
ments."  On  the  other  two  sides  of  the  build- 
ing the  walls  of  a  corresponding  height  are 
of  plain  brick.  The  question  arises  whether 
the  approval  of  these  ornaments  by  the  park 
commissioners  relieves  the  building  from  the 
prohibition  of  the  statute.  It  seems  to  us 
very  clear  that  it  does  not.  The  prohibition 
against  erecting  a  building  above  the  height 
of  90  feet  is  absolute,  except  that  certain 
erections,  which  are  usually  above  the  sub- 
stantial parts  of  a  building,  may,  with  the 
approval  of  the  park  commissioners,  be  put 
"on  any  such  buildine"  above  that  height. 
These  are  "steeples,  towers,  domes,  sculp- 
tured ornaments,  and  chimneys."  It  is 
only  as  these  become  a  part  of  the  building 
by  their  erection  upon  it  that  any  part  of 
the  building  can  be  built  to  a  greater  height 
than  00  feet.  All  other  parts  of  the  build- 
ing are  left  within  the  prohibition.  But  the 
ornaments  put  upon  this  building  are  not 
"erected  on"  a  building  constructed  within 
the  limits  prescribed  for  it.  We  have  a 
building  with  its  solid  brick  walls  extending 
(5  feet  above  the  prescribed  limit,  and  its  roof 
at  the  top,  and  an  inclosure  within.  The 
park  commissioners,  by  their  approval  of 
certain  sculptured  ornaments  on  the  face  of 
the  wall  on  two  sides  of  the  building,  did 
not  assume  to  approve  of  other  parts  of  the 
building  which  CQnstitute  the  solid  struc- 
ture; and  the  statute  gave  them  no  author- 
ity to  approve  of  other  parts  of  it,  or  of  the 
building  as  a  whole.  The  statute  intended 
that  the  main  structure  of  the  building 
should  not  extend  above  the  prescribed  line, 
and  that  only  the  specified  parts  which  should 
project  above  the  building  proper  might,  if 
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approved,  be  erected  on  the  building.  It 
does  not  even  permit  roofs  to  be  built  above 
the  line,  as  did  the  statute  of  1897,  chap. 
378,  which  it  repeals.  What  the  park  com- 
missioners were  authorized  to  do  was  to  ap- 
5 rove  sculptured  ornaments  surmounting  a 
0-foot  building.  What  they  have  done  is 
to  approve  the  ornamentation  of  the  archi- 
trave, frieze,  or  cornice  of  two  of  the  four 
walls  of  a  96-foot  building,  leaving  the  other 
two  walls,  unomamented,  96  feet  in  height. 
In  reference  to  the  building  proper,  as  dis- 
tinguished from  the  ornamentation  on  the 
face  of  two  of  its  walls,  the  defendant  can 
derive  no  advantage  from  the  vote  of  the 
park  commissioners. 

It  is  contended  by  the  defendants  that  the 
attorney  general  cannot  maintain  a  suit  in 
equity  to  enforce  this  statute.  His  right 
depends  upon  the  construction  put  upon  the 
statute.  We  hold  that  the  statute  gives 
rights  in  the  nature  of  an  easement  over 
lands  facing  Copley  square,  which  easement 
is  annexed  to  the  square  for  the  benefit  of 
the  public  for  whose  use  and  enjoyment 
Copley  square  was  laid  out,  and  that  those 
rignts  are  similar  in  their  nature  to  rights 
in  highways,  in  great  ponds,  and  in  the 
navigable  waters  of  the  commonwealth.  For 
a  deprivation  of  such  public  rights,  an  in- 
dividual, unless  he  has  suffered  dama^ 
different  in  kind  from  those  to  the  pumio 
generally,  cannot  maintain  an  action.  The 
attorney  general,  as  a  public  officer,  repre- 
sents the  public,  and  may  brins  all  proper 
suits  to  protect  their  rights.  The  wrong  al- 
leged in  the  present  case,  if  permitted,  would 
work  a  permanent  injury  to  the  public,  de- 
priving them  of  that  which  the  statute  gives 
them.  It  is  a  purpresture  which,  while  not 
in  a  strict  and  narrow  sense  a  public  nui- 
sance, is  in  the  nature  of  a  public  nuisance, 
is  sometimes  called  a  public  nuisance,  and 
in  equity  is  to  be  dealt  with  as  a  public 
nuisance.  Com,  v.  Wilkinson,  16  Pick.  176, 
26  Am.  Dec.  664;  Atty.  Gen.  v.  Boston 
Wharf  Co.  12  Gray,  653;  Jenks  v.  Williams, 
115  Mass.  217;  Atty,  Oen,  v.  Woods,  108 
Mass.  430,  II  Am.  Rep.  380;  Atty.  Oen.  v. 
Old  Colony  B.  Co.  100  Mass.  62,  22  L.  R.  A. 
112,  36  N.  E.  252;  People  v.  Vanderbilt,  26 
N.  Y.  287.  In  regard  to  the  enforcement  of 
rights  given  to  the  public  and  to  other  land- 
owners in  lands  reserved  for  their  use  by 
the  commonwealth,  see  Atty.  Oen.  v.  Algon^ 
quin  Club,  153  Mass.  447-454.  II  L.  R.  A. 
500.  27  N.  E.  2;  Atty.  Oen.  v.  Gardiner,  117 
Mass.  492-499;  Atty.  Gen.  v.  Williams,  140 
Mass.  329-331,  54  Am.  Rep.  468,  2  N.  E.  80 
and  3  N.  E.  214.  In  England  it  is  held 
that  "the  attorney  general  has  a  right  to 
represent  the  public,  either  in  equity  or  by 
prosecution  at  law,  in  cases  where  the  public 
interests  are  exposed  to  danger  or  mischief." 
Atty.  Gen.  ex  rel.  Branston  v.  Birmingham 
d  O.  Junction  R.  Co.  3  Macn.  &  G.  453 ;  Atty, 
Gen.  V.  Mid-Kent  R.  Co.  L.  R.  3  Ch.  100; 
Atty.  Gen.  v.  Shrewsbury  (Kingsland) 
Bridge  Co.  L.  R.  21  Ch.  Div.  752;  Atty. 
Gen.  V.  Cockermouth  Local  Board,  L.  R.  18 
Eq.  172.  In  Atty.  Oen.  v.  Jamaica  Poiul 
Aqueduct  Corp.  133  Mass.  361-364,  it  was 


i 


1899. 


KmOWLTON   T.    WlLUAMS. 


319 


said,  in  reference  to  a  great  pond,  that, 
where  an  aqueduct  corporation  proceeds  to 
draw  off  water  to  such  an  extent  "as  to  in- 
jure or  endanger  the  rights  of  the  public 
therein,  an  information  in  equity  would 
furnish  the  onl^  adequate  means  of  assert- 
ing and  protecting  the  rights  of  the  govern- 
ment and  of  the  public."  Tlie  case  of 
AUy,  Gen.  v.  Ahhoit,  154  Mass.  323,  13  L. 
K.  A.  20 1,  28  N.  £.  346,  under  facts  very 
similar  to  those  of  the  present  case,  sus- 
tains the  right  of  the  attorney  general  to 
maintain  an  information  in  equity  for  the 
protection  of  public  rights  in  land  dedicated 
to  the  use  of  the  public  as  a  park.  Of 
si  in  i  hi  r  purport  \b  Atty,  Oen,  v.  Tarr,  148 
Mass.  309-314,  2  L.  R.  A.  87,  19  N.  E.  358. 
His  right  in  Atty,  Oen.  y.  Revere  Copper  Co. 
152  Masts.  444,  9  L.  R.  A.  510,  25  N.  £.  005, 
— a  similar  case, — ^was  assumed.  See  also 
Atty.  Oen.  y.  Consumers*  Oas  Co.  142  Mass. 
417,  8  N.  £.  138;  Atty,  Qen.  y.  Metropoli- 
tan R.  Co.  125  Mass.  515,  28  Am.  Rep.  204. 
We  are  of  opinion  that  the  attorney  general 
is  the  proper  party,  and  that  an  information 
in  equity  is  the  proper  form  of  proceeding 
for  the  enforcement  of  public  rights  affainst 
encroachments  like  those  threatened  in  the 
present  case. 

There  remains  to  be  considered  one  other 
objection  to  the  right  of  the  attorney  general 
to  maintain  this  suit.  It  is  argued  that  by 
the  Btotute  of  1894,  chap.  257,  the  city  of 
Boston  is  given  the  right  to  enforce  its 
building  laws,  that  this  remedy  excludes  all 
others,  and  that  it  applies  to  yiolations  of 
the  statute  of  1898,  chap.  452.  It  is  true 
that,  when  a  statute  proyides  a  remedy  for 
yiolations  of  it»  the  remedy  is  generally  ex- 
clusive; but,  if  it  proyidet  no  remedy,  relief 
from  wrongs  againet  it  is  to  be  sought  at 
common  law.  Andover  d  M.  Tump.  Corp. 
y.  Oould,  6  Mass.  40-44,  4  Am.  Dec.  80; 
Wiley  y.  YaU,  1  Met  553 ;  Elder  y.  Bemis, 
2  Met.  509-604 ;  United  States  y.  Laescki, 
29  Fed.  Rep.  699,  and  cases  cited.  Stat.  1804, 
chap.  257,  is  as  follows:  "The  supreme 
judicial  court,  or  any  justice  thereof,  and 
the  superior  court,  or  any  justice  thereof,  in 
term  time  or  yacation,  shall  on  the  applica- 
tion of  the  city  of  Boston  by  its  attorney, 
have  jurisdiction  in  equity  to  enforce  or 
prevent  the  violation  of  proyisions  of  the 
acts  relating  to  the  erection  or  alteration  of 
buildings  or  other  structures  in  the  city 
of  Boston,  and  may  on  such  application  re- 
strain the  erection,  alteration,  use,  or  occu- 
pation of  any  such  building  or  s.tructure 
which  is  being,  or  has  been,  erected  or  altered 
in  violation  of  any  of  the  provisions  of  said 
acts."  It  was  passed  in  reference  to  the 
elalx>rnte  statutes  then  in  force,  enacted  un- 
der the  police  power  of  the  legislature  for 
the  regulation  of  the  erection  of  buildings 
in  tlic  city  of  Boston.  When  it  was  passed, 
no  such  statute  as  that  invoked  by  the  at- 
torney general  was  contemplated.  Whether 
the  words  "acts  relating  to  the  erection  or 
alteration  of  buildings  or  other  structures 
in  the  city  of  Boston'*  were  intended  to  in- 
clude any  new  and  independent  acts  of  a 
kindred  character  that  mij^ht  afterwards  be 
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passed,  as  distinguished  from  existing  acts 
and  amendments  of  tliem,  may  well  be  ques- 
tioned. The  natural  construction  of  the 
words  would  make  them  apply  only  to  con- 
ditions then  existing.  The  statute  under 
which  this  information  is  brought,  as  we 
construe  it,  materially  differs  from  the  acts 
relative  to  the  erection  of  buildings  in  the 
city  of  Boston  existing  when  the  previous 
statute  was  passed.  It  was  enacted  for  a 
different  purpose  It  creates  public  rights 
annexed  to  public  property.  It  calls  for  the 
payment  of  damages  for  the  taking  of  an 
interest  in  lands,  and  exacts  the  payments 
from  the  city  of  Boston.  The  city  has  a 
pecuniary  interest  against  the  enforcement 
of  the  law.  The  statute  does  not  provide  a 
remedy  for  its  enforcement,  and  thei'efore 
the  remedies  must  be  sought  at  common  law. 
The  kind  of  remedy  provided  by  the  statute 
in  regard  to  the  building  laws  gives  no 
security  to  Uie  public  for  the  protection  of 
their  rights,  for  the  party  to  enforce  it  has 
an  adverse  interest,  and  cannot  be  compelled 
to  proceed.  We  are  of  opinion  that  Stat. 
1898,  chap.  452,  was  not  intended  to  create 
rights  enforceable  only  under  Stat  1894, 
chap.  257,  but  creates  rights  which  are  en- 
forceable under  general  laws.  In  the  opin- 
ion of  a  majority  of  the  court,  the  entry 
must  be:     Demurrer  and  pleas  overruled. 


Re  William  T.  JANVRIN  ei  ol..  Selectmen 

of  Reyere. 


( 
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1.  Tke  autboritr  to  •■tabllsli  m«xl- 
Btmii  crater  rates,  eonferred  upon 
ladires  of  tlie  ■npr^mo  Jadlclal  eonrt 

by  Stat  1897,  chap.  336,  I  1,  authorizing  the 
judges,  on  petition  of  the  selectmen  of  a 
town  or  any  persons  deeming  themselves  ag- 
grieved by  the  price  charged  for  water,  to 
fix  maximum  rates  once  in  five  years,  which 
shall  be  binding  upon  the  water  company 
until  revised  or  altered  by  the  court,  does 
not  make  of  the  court  a  legislative  commis- 
sion to  determine  what  rules  shall  govern 
people  who  are  not  yet  In  relation  to  each 
other,  but  requires  the  court  to  fix  the  extent 
of  actual,  existing  rights  primarily  for  the 
party  aggrieved,  although  secondarily  it  fixes 
a  general  rate  for  all  parties  and  for  the  fu- 
ture as  well  as  the  past. 
a.  Tlie  assistance  of  a  naster,  'wlien 
needed  by  tbe  court  in  bearing  sacb 
matters  as  bave  al^vays  been  beard 
by  ntasters  under  the  equity  practice  of  the 
court,  will  be  presumed  to  have  been  in- 
tended by  the  legislature,  when  it  has  au- 
thorised a  novel  proceeding  not  known  to  the 
common  law,  without  stating  whether  it  shall 
be  deemed  a  proceeding  at  law  or  a  proceed- 
ing in  equity. 

(November  28,  1899.) 

Note. — For  legislative  power  to  fix  tolls, 
rates,  or  prices,  see  Winchester  &  L.  Tump. 
Road  Co.  V.  Croxton  (Ky.)  88  L.  R.  A.  177,  and 
note;  San  Diego  Water  Co.  v.  San  Diego  (Cal.) 
38  L.  R.  A.  460;  and  Indianapolis  v.  Navin 
(Ind.)  41  L.  R.  A.  837. 

As  to  power  of  courts  to  fix  rates,  see  Ne* 
brnska  Telenh.  Co.  v.  State  e»  rel.  Yelser  (Neb.) 
45  L.  R.  A.  118. 
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BESERVATION  by  the  Supreme  Judicial 
Court  for  Suffolk  County  lor  the  opin- 
ion of  the  full  bench  of  a  demurrer  to  a  pe- 
tition by  the  selectmen  of  Revere  to  fix  the 
rates  to  be  charged  for  water  supply  by  the 
Revere  Water  Company  under  the  provisions 
of  the  statute  of  1897.     Demurrer  overruled. 

The  facts  are  stated  in  the  opinion. 

Mr,  Benjamin  N.  Johnson,  for  Revere 
Water  Company,  in  support  of  demurrer: 

The  statute  is  in  conllii^t  with  the  30th  ar- 
ticle of  the  Declaratiob  of  Rights,  prefixed  u> 
the  Constitution,  in  that  it  involves  an  at- 
tempted assignment  or  delegation  by  the 
legislative  department  to  the  judicial  de- 
partment of  the  government,  of  powers 
which  are  distinctively  legislative,  and  not 
judicial. 

Case  of  BupervisorB  of  Election,  114  Mass. 
247,  10  Am.  Rep.  341;  Cooley,  Const.  Law, 
p.  44;  Wayman  v.  Southard,  10  Wheat.  1, 
46,  6  L.  ed.  253,  263;  Bates  v.  Kimball,  2 
D.  Chip.  (Vt.)  77;  Oreenough  v.  Oreenough, 
11  Pa.  489,  51  Am.  Dec.  567;  People  ea  rel. 
Bhumumy  v.  Bennett,  29  Mich.  451,  18  Am. 
Rep.  107. 

Power  to  determine  the  maximum  charge 
to  be  made  for  the  use  of  such  property  has 
been  invariably  deemed  to  be  a  legislative 
power. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed.  77 ; 
Chicago  d  0.  T.  R,  Co,  v.  Wellman,  143  U. 
S.  339,  36  L.  ed.  176,  12  Sup.  Ct.  Rep.  400; 
Stone  V.  Farmers'  Loan  d  T,  Co,  116  U. 
8.  307,  20  L.  ed.  636,  6  Sup.  Ct.  Rep.  334, 
388,  1191;  Chicago,  M,  d  8t,  P.  R,  Co.  v. 
Minnesota,  134  U.  S.  418,  33  L.  ed.  970,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462, 
702;  Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418. 

Statute  1897,  chap.  336,  must  be  con- 
etrued  in  one  of  two  ways :  ( 1 )  The  court 
is  directed  to  fix  the  rates  of  the  water  com- 
panies in  question  upon  such  a  basis  as  to 
the  court  itself  shall  seem  reasonable,  or 
(2)  the  court  is  given  by  the  legislature  a 
standard  by  which  those  rates  must  be  meas- 
ured and  determined. 

If  the  first  construction  of  the  statute  is 
adopted,  tnen  clearly  there  is  nothing  in  it 
beyond  a  naked  delegation  to  this  court,  or 
its  judges,  of  functions  not  of  a  judicial  na- 
ture. If  the  legislature  deems  it  necessary 
to  fix  the  maximum  charges  of  water  com- 
panies, it  must  itself  fix  them  either  direct- 
ly or  through  a  commission  empowered  to 
do  so.  It  cannot  delegate  that  duty  to  an- 
other department  of  the  government. 

Locke,  Civil  Government,  §  142;  Barto  v. 
Himrod,  8  N.  Y.  483,  69  Am.  Dec.  506;  Rice 
V.  Foster,  4  Harr.  (Del.)  479;  Re  Rahrer, 
140  U.  S.  545,  35  L.  ed.  572,  11  Sup.  Ct.  Rep. 
865;  Cooley,  Const.  Lim.  6th  ed.  pp.  137- 
140. 

If  the  second  construction  of  the  statute 
in  question  shall  be  held  to  be  the  correct 
one,  it  is  open  to  the  additional  objection 
that  the  only  power  which  could  devolve  up- 
on the  judges,  under  its  provisions,  would  be 
that  of  accountants  or  commissioners, 
whose  sole  duty  would  be  to  ascertain  and 
tabulate  the  rates  charged  for  all  the  va- 
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rious  kinds  of  water  service  in  other  cities 
and  towns  in  the  metropolitan  district,  and 
then  write  them  against  the  name  of  the 
water  company  in  question. 

Such  a  power  would  not  be  judicial. 

The  statute  in  question  is  open  to  the  still 
further  objection  that  it  is  not  the  supreme 
judicial  court,  but  two  or  more  judges  of 
said  court,  who  are  to  determine  the  matters 
thereby  delegated. 

If  the  power  to  be  exercised  is  not  judicial, 
it  cannot  be  given  to  a  judge;  if  judicial,  it 
must  be  vest^  in  a  court,  and  not  in  one  or 
more  judges  thereof. 

Note  to  Haybum*s  Case,  2  Dall.  409,  1  L. 
ed.  436;  United  States  v.  Ferreira,  13  How. 
40,  14  L.  ed.  42;  Re  Cleveland,  51  N.  J.  L. 
311,  17  Atl.  772;  Cases  ^  Albany  Law  Jour- 
nal, May,  1889,  p.  350. 

Messrs.  Dewins  A  Cntler,  for  petition- 
ers: 

The  legislature,  not  only  in  providing  for 
and  furthering  the  general  scheme  for  pro- 
viding and  maintaining  a  general  supply  and 
system  of  pure  water  witiiin  a  certain  dis- 
trict, but  in  regulating  the  charges  for  wa- 
ter within  such  district  with  a  view  of  equal- 
izing such  charges  among  the  inhabitants  of 
such  district,  is  within  the  well-recognized 
police  power  of  the  legislature. 

SavDyer  v.  Davis,  136  Mass.  239;  Munn  v. 
Illinois,  94  U.  S.  113,  24  L.  ed.  77;  Budd  v. 
yew  York,  143  U.  S.  550,  36  L.  ed.  257^  12 
Sup.  Ct.  Rep.  468. 

tinder  the  police  power  the  legislature  has 
a  right  to  fix  the  rates  to  be  charged  for  serv- 
ice where  the  business  affected  is  not  one  in 
which  any  person  may  engage  at  will,  but  is 
aided  by  special  privileges  in  the  publio 
streets,  highways,  etc.,  when  it  is  one  of  pub- 
lio importance,  but  is  such  as  to  become  a 
virtual  monopoly  in  the  hands  of  one  or  a 
few,  and  is  thus  capable  of  being  made  the 
means  of  unlimited  oppression  or  extortion. 

Cooley,  Const.  Lim.  594;  Black,  Const. 
Law,  309;  Butchers*  Union  8,  H.  d  L,  S.  L. 
Co.  V.  Crescent  City  L,  S.  L.  d  S.  H.  Co.  Ill 
U.  S.  746,  28  L.  ed.  585,  4  Sup.  Ct.  Rep.  652; 
Com.  V.  Oilhert,  160  Mass.  157,  22  L.  R.  A. 
439,  35  N.  E.  454;  Com.  v.  Cage,  114  Mass. 
328;  Com.  v.  Duane,  98  Mass.  1;  Com.  v. 
Page,  155  Mass.  231,  29  N.  £.  512. 

It  is  an  exercise  of  police  power  for  the 
legislature  to  pass  "statutes  intending  to  se- 
cure a  wholesome  and  sufiicient  supply  of 
pure  water  for  cities,  including  the  purchase 
or  maintenance  of  water  works." 

1  Dill.  Mun.  Corp.  $  146,  and  cases  cited; 
Spring  Valley  Waterworks  Co.  v.  Schottler, 
110  U.  S.  347,  28  L.  ed.  173,  4  Sup.  Ct.  Rep. 
48. 

At  common  law,  irrespective  of  statute,  it 
had  been  held  from  the  earliest  times  that 
parties  situated  as  the  respondents  are  sit- 
uated could  only  recover  for  services  such 
as  the  respondents  in  this  case  render,  could 
only  recover  a  reasonable  compensation 
therefor. 

Munn  V.  Illinois,  94  U.  S.  113,  24  L.  ed, 
77;  Allnutt  v.  Inglis,  12  East,  527;  1  Har- 
graves,  Law  Tracts,  78;  Bacon,  Abr.  title. 
Carriers,  D;  Kirkman  v.  Shawcross,  6  T.  R 
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17;  Piokford  v.  Orand  Junction  R.  Co.  10 
Mees.  &  W.  415. 

The  powers  conferred  upon  the  supreme 
court  by  the  statute  in  question  are  judicial 
powers. 

To  compare  the  claims  of  parties  with  the 
law  of  the  land,  before  established,  is  in  its 
nature  a  judicial  act. 

Merrill  v.  Bkerhume,  I  N.  H.  190,  8  Am. 
Dec.  52;  Forsyihe  v.  Hammond,  68  Fed.  Rep. 
774. 

It  is  within  the  scope  of  judicial  power  to 
inquire  whether  rates  of  compensation  fixed 
by  municipalities  and  corporations  for  the 
use  of  appropriated  water  operated  to  de- 
prive the  owner  of  his  property  without  just 
compensation. 

San  Diego  Land  &  T,  Co.  v.  tfational  Oitv, 
74  Fed.  Rep.  79;  Parka  v.  Boston,  8  Pick. 
218,  10  Am.  Dec.  322. 

Unless  charges  are  regulated  in  such  a 
manner  as  to  enable  the  questions  and  issue 
involved  in  regulation  of  charges  and  the  in- 
quiry and  investigation  incident  thereto  to 
be  considered  and  carried  on  by  some  duly 
constituted  and  properly  organized  judicial 
body,  the  statute  providing  therefor  would 
be  open  to  the  objection  of  depriving  a  per- 
son of  property  without  due  process  of  law. 

Reagan  v.  Farmers'  Loan  d  T.  Co.  154 
U.  S.  362,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
560,  14  Sup.  Ct  Rep.  1047;  Chicago,  B.  A  Q, 
R.  Co,  V.  loioa,  04  U.  S.  155,  24  L.  ed.  04; 
Peik  V.  Chicago  d  N.  W.  R.  Co.  04  U.  B. 
164,  24  L.  ed.  07;  Wabash,  8t.  L.  d  P.  R. 
Co.  V.  Illinois,  118  U.  8.  557,  30  L.  ed.  244, 
1  Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4; 
Railroad  Commission  Cases,  116  U.  S.  307, 
20  L.  ed.  636,  6  Sup.  Ct.  Rep.  334,  388,  1101 ; 
Dow  V.  Beidelman,  125  U.  S.  680,  31  L.  ed. 
841,  2  Inters.  Com.  Rep.  56,  8  Sup.  Ct.  Rep. 
1028;  Chicago,  M.  d  8t.  P.  R.  Co.  v.  Minne- 
sota, 134  U.  S.  418,  458,  33  L.  ed.  070,  981, 
3  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep. 
462,  702. 

The  question  of  what  powers  are  judicial 
in  their  nature  is  settled,  so  far  as  concerns 
the  present  inquiry,  by  repeated  decisions 
of  this  court. 

Salem  Tump,  d  C.  Bridge  Corp.  v.  Essex 
County,  100  Mass.  282;  Haverhill  Bridge 
Proprs.  V.  Essex  County  Comrs.  103  Mass. 
120;  Stone  v.  Charlestown,  114  Mass.  214; 
Kingman,  Petitioner,  153  Mass.  566,  12  L. 
R,  A.  417,  27  N.  E.  778. 

Holmes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  only  question  raised  by  the  demurrer 
is  the  constitutionality  of  the  provision  of 
Stat.  1897,  chap.  336,  9  1>  under  which  the 
petitioner  proceeds.  This  section  amends  § 
23  of  the  metropolitan  water  supply  act 
(Stat  1895,  chap.  488).  It  embodies  a 
scheme  which  forbids  cities  or  towns  with- 
in 10  miles  of  the  state  house  to  use  water 
for  domestic  nurposes  from  any  source  not 
now  used  by  tnem,  except  under  the  statute. 
This  prohibition,  standing  alone,  might 
seem  to  put  into  the  hands  of  a  water  com- 
pany now  supplying  any  such  town  or  city 
the  power  to  make  exorbitant  charges  by 
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giving  it  a  monopoly.  Therefore,  with  a 
view,  no  doubt,  of  dealing  with  the  danger, 
the  section  just  referred  to  provides  as  fol- 
lows: "The  selectmen  of  a  town,  or  any 
persons  deeming  themselves  aggrieved  by  the 
price  charged  for  water  by  any  such  com- 
pany, may,  in  the  year  eighteen  hundred  and 
ninety-eight  and  every  fifth  year  thereafter, 
apply  by  petition  to  the  supreme  judicial 
court,  asking  to  have  the  rate  fixed  at  a  rea- 
sonable sum,  measured  by  the  standard 
above  specified;  and  two  or  more  judges  of 
said  court,  after  hearing  the  parties,  shall 
establish  such  maximum  rates  as  said  court 
shall  deem  proper ;  and  said  maximum  rates 
shall  be  binding  upon  said  water  company 
until  the  same  shall  be  revised  or  altered  by 
said  oourt  pursuant  to  this  act." 

When  we  first  read  this  sentence,  the  im- 
pression of  some  of  us  was  that  ii  was  an 
attempt  to  make  out  of  this  court  a  commis- 
sion for  the  taking  of  one  step  in  fixing  a 
legislative  rule  of  future  conduct,  irrespec- 
tive of  any  present  relation  between  the  par- 
ties concerned,  and  that  it  was  no  more  com- 
petent for  the  legislature  to  impose  or  for 
us  to  accept  such  a  duty  than  if  the  proposi- 
tion were  to  transfer  to  us  the  whole  law- 
making power.  See  Smith  v.  Strother,  68 
Cal.  194,  8  Pac  852.  But  upon  further  re- 
flection it  seems  to  a  majority  of  the  court 
that  the  act  can  be  sustained.  If  we  can  do 
so  without  perverting  the  meaning  ot  the 
act,  we  are  bound  to  construe  it  in  such  a 
way  that  it  will  be  consistent  with  the  Con- 
stitution, and  we  think  that  this  can  be  done 
without  any  wresting  of  the  sense,  even  if 
we  should  doubt  (which  we  do  not  intimate 
that  we  do)  whether  the  legislature  had  the 
limit  of  its  power  distinctly  in  mind. 

The  statute  goes  upon  the  footing  that 
every  taker  of  water  from  the  companies  in 
question  has  a  right  to  be  furnisned  with 
water  at  a  reasonable  rate.  No  one  ques- 
tions the  power  of  the  legislature  to  require 
these  water  companies  to  furnish  water  to 
the  takers  at  reasonable  rates.  {Atty.  Oen, 
V.  Old  Colony  R.  Co.  160  Mass.  62,  86,  87, 
22  L.  R.  A.  112,  35  N.  E.  252;  SpHng  Valley 
Watenoorks  Co.  v.  Schottler,  110  U.  S.  347, 
354,  28  L.  ed.  173,  176,  4  Sup.  Ct.  Rep.  48; 
Budd  V.  New  York,  143  U.  S.  517,  537,  549, 
552,  36  L.  ed.  247,  253,  257,  4  Inters.  Com. 
Rep.  45,  12  Sup.  Ct.  Rep.  468);  and  this 
statute  does  require  the  companies  to  do  so, 
and  thereby  gives  to  water  takers  a  corre- 
sponding right,  or  declares  that  they  have 
it.  It  is  with  the  relations  between  actual 
water  takers  and  the  companies  that  the 
statute  calls  on  this  court  to  deal.  It  does 
not  undertake  merely  to  make  of  the  court 
a  commission  to  determine  what  rule  shall 
govern  people  who  are  not  yet  in  relation  to 
each  other,  and  who  may  elect  to  enter  or 
not  to  enter  into  relations  as  they  may  or 
may  not  like  the  rule  which  we  lay  down. 
It  calls  on  us  to  fix  the  extent  of  actually 
existing  rights.  With  regard  to  such 
rights,  judicial  determinations  are  not  con- 
fined to  the  past  If  it  legitimately  might 
be  left  to  this  court  to  decide  whether  a  bill 
for  water  furnished  was  reasonable,  and,  if 
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notj  to  cut  it  down  to  a  reasonable  8tim,  it 
equally  may  be  left  to  the  court  to  enjoin  a 
company  from  charging  more  than  a  reason- 
able sum  in  the  immediate  future. 

But  it  has  been  regarded  as  competent  for 
a  court  to  pass  on  the  reasonableness  of  a 
rate,  even  when  established  by  the  legisla- 
ture, to  the  extent  of  declaring  it  unreason- 
ably low.  Chicago,  hi,  d  8t,  P.  R,  Co.  v. 
Minnesota,  134  U.  S.  418,  33  L.  ed.  970,  3 
Inters.  Com.  Rep.  209,  10  Sup.  Gt.  Rep.  462, 
702;  Chicago  d  t>.  T.  R,  Co,  v.  Wellman, 
143  U.  S.  339,  344,  36  L.  ed.  176,  179,  12 
Sup.  Ct,  Rep.  400 ;  Reagan  v.  Farmers*  Loan 
d  T,  Co,  164  U.  S.  362,  38  L.  ed.  1014,  4  In- 
ters. Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047 ; 
Bmyth  v.  Ames,  169  U.  S.  466,  42  L.  ed.  819, 
18  Sup.  Ct.  Rep.  418.  A  fortioH  when  the 
rate  is  established  by  the  company,  and  it 
has  undertaken  to  charge  the  plaintiff  a  sum 
which  he  alleges  to  be  unreasonable,  and  the 
legislature,  in  terms,  has  referred  him  to 
this  court,  this  court  has  "jurisdiction  to 
inquire  into  that  matter,  and  to  award  to 
the  .  .  .  [plaintiff]  any  amount  ex- 
acted from  him  in  excess  of  a  reasonable 
rate."  Reagan  v.  Farmers'  Loan  d  T,  Co, 
154  U.  S.  362,  397,  38  L.  ed.  1014,  1023,  4 
Inters.  Com.  Rep.  660,  14  Sup.  Ct.  Rep. 
1047,  1064. 

It  is  true  that  in  Reagan  v.  Farmers' 
Loan  d  T.  Co,  it  was  said,  also,  that  "it  is 
not  the  function  of  this  court  to  establish  a 
schedule  of  rates"  ( 154  U.  S.  400,  38  L.  ed. 
1024,  4  Inters.  Com.  Rep.  660,  14  Sup.  Ct. 
Ren.  1055 ) ;  and  to  that  proposition  we 
fully  agree.  But  it  will  be  observed  that 
the  proposition  is  laid  down  in  connection 
with  the  statement  that  "the  challenge  in 
this  case  is  of  the  tariff  as  a  whole,  and  not 
of  any  particular  rate  upon  any  single  class 
of  goods."  Probably  to  prepare  a  new 
schedule  or  to  rearrange  the  old  one  would 
have  gone  beyond  the  scope  of  the  rights  im- 
mediately affected  or  threatened  in  the  case 
before  the  court,  into  the  realm  of  abstract 
lawmaking  for  the  future,  and  so  beyond 
the  power  of  the  court;  and,  if  it  had  not 
been  beyond  the  court's  power,  still  very  pos- 
sibly it  might  have  been  refused,  in  the 
court's  discretion,  the  court  leaving  it  to  the 
proper  body  to  undertake  the  task.  But  it 
is  implied  that,  if  the  challenge  had  been  of 
a  single  rate  threatened  to  be  charged  for  a 
service  demanded,  the  court  might  have  de- 
termined the  question  between  the  parties 
for  the  immediate  future,  as  it  is  stated 
three  pages  earlier  that  the  court  would  de- 
termine it  with  regard  to  a  charge  for  past 
services.  When  you  are  prepared  to  say 
that  a  given  charge  is  too  high  or  too  low, 
it  hardly  would  be  consistent  to  say  that  vou 
had  not  power  or  ability  to  say  what  is  a 
proper  charge. 

It  is  true  that  the  phrase,  "shall  establish 
such  maximum  rates  as  said  court  shall 
deem  proper,"  and  the  following  provision, 
that  such  "maximum  rates  shall  be  binding 
upon  said  water  company  until  the  same 
shall  be  revised  or  altered  by  said  court," 
etc,  suggest  that  the  legislature  had  in  mind 
the  establishment  of  a  rate  to  be  charged  to 
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all  parties  for  the  use  of  water  for  domestic 
purposes,  and  not  merely  a  rate  to  be 
charged  the  netitioner.  It  may  be  that  the 
former  was  the  main  object  which  the  legis- 
lature had  in  mind.  But,  although'  we  can- 
not doubt  that  the  meaning  of  the  words 
last  quoted  is  that  the  rate  shall  be  binding 
as  a  general  rate,  even  that  is  not  said  dis- 
tinctly; and  we  feel  bound  to  assume,  in 
support/  of  the  act,  that  the  legislature  is 
dealing  primarily  with  the  righu  of  the 
party  aggrieved  before  the  court,  and  only 
secondarily  adopts  in  advance  the  rate  thua 
fixed  between  the  parties  as  a  general  rate 
for  all.  If  this  is  so,  the  question  whether 
such  a  legislative  consequence  can  oe  at- 
tached to  the  decision  is  not  before  us. 
Even  if  it  should  fail,  the  failure  would 
not  necessarily  affect  the  constituuonality 
of  sending  "persons  deeming  themselves 
aggrieved  to  this  court  to  get  their  rights 
settled;  but,  as  it  is  not  likely  that  a  rat« 
thus  established  for  a  given  moment  after 
full  investigation  would  be  departed  from 
upon  the  application  of  a  second  pcTsnn  sim- 
ilarly circumstanced,  it  may  lie  questioned 
whether  there  is  anything  to  prevent  the  leg- 
islature from  sanctioning  without  further 
hearing  a  rate  which  once  has  been  declared 
judicially  to  be  reasonable.  It  is  to  be  re- 
marked m  this  connection  that  the  decisions 
which  we  have  cited  for  the  proposition  that 
the  legislature  may  require  rates  to  be  rea- 
sonable establish  the  further  proposition 
that  the  legislature  may  fix  what  the  rates 
shall  be,  subject  only  to  judicial  inquiry 
whether  they  are  so  unreasonably  low  as  to 
deprive  the  company  of  its  property  with- 
out due  compensation. 

It  will  be  understood  from  the  reasoning 
on  which  we  sustain  the  act  that  the  court 
would  not  regard  itself  as  warranted  or 
called  on  to  undertake  the  fixing  of  rates, 
except  so  far  as  they  concern  interests  ac- 
tually and  legitimately  before  the  court. 

The  liberty  to  apply  to  this  court  is  con- 
fined to  the  year  1898  and  every  fifth  year 
thereafter,  so  that  seemingly  it  is  contem- 
plated that  the  rate,  when  fixed,  will  remain 
unchanged  for  five  years.  This  is  another 
indication  that  the  legislature  had  its  at- 
tention directed  to  the  establishment  of  a 
general  rate.  But,  supposing  a  party 
aggrieved  should  obtain  an  injunction,  ob- 
viously the  decree  would  be  drawn  so  as  to 
bind  the  defendant  for  a  reasonable  time,  or 
if  it  were  drawn  in  the  common  form,  sub- 
ject to  review  on  a  chan^  of  circumstances, 
the  court  would  not  be  likely  to  grant  leave 
to  file  a  bill  of  review  until  a  reasonable 
time  had  elapsed;  and,  if  the  l^slature 
should  say  that  in  these  cases  five  years  was 
a  reasonable  time,  we  could  not  say  that  it 
was  wronff.  It  is  true  that  the  party 
aggrieved  is  not  given  an  injunction,  in 
terms,  by  the  act;  and  this  is  another  peculi- 
arity in  the  procedure,  looking  as  it  does  to 
a  decree  affecting  the  future.  Of  course,  it 
is  assumed,  and  no  doubt  rightly,  that  a  com- 
pany would  not  venture  to  disregard  the  de- 
cree. But  if  a  company  should  prove  re- 
calcitrant, in  case  such  disregard  should  not 
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be  construed  as  ipBo  facto  a  oontempt,  un- 
doubtedly the  decree  could  be  enforced  by 
injunction. 

There  is  still  one  peculiarity  in  the  statu- 
tory proceedings  which  adds  a  little  to  the 
difliculty  of  the  question  before  us.  We  have 
construed  the  statute  to  deal  primarily  with 
existing  rights  and  grievances.  But  the 
proceedings  are  given  to  ''the  selectmen  of  a 
town  or  any  persons  deeming  themselves  ag- 
grieved." So  far  as  the  alternative  mention 
of  the  selectmen  should  be  used  as  an  argu- 
ment that  the  primary  purport  of  the  act 
was  not  to  deal  with  present  rights,  we 
should  answer  that  it  does  not  appear  that 
the  towns  within  the  10-mile  radius  do  not 
all  of  them  take  water  in  their  corporate 
capacity;  and  if  it  was  assumed  by  the  legis- 
lature that  they  did,  as  they  probably  do,  the 
argument  would  lose  its  force.  It  may  be 
that  the  legislature  thought  of  the  select- 
men rather  as  representing  the  whole  body 
of  water  takers  in  the  town.  Whether  they 
could  be  made  compulsory  agents  to  rep- 
resent private  interests  in  that  way,  it  is  not 
necessary  to  inquire.  We  may  add  that  we 
understand  the  demurrer  to  be  intended  to 
raise  the  single  question  of  constitutionality, 
and  therefore  we  do  not  consider  whether  the 
petition,  in  strictness,  ought  not  to  show 
that  the  town,  or  whoever  may  be  repre- 
sented by  the  petitioning  selectmen,  is  a 
water  taker,  and,  in  short,  disclose  enough 
to  make  out  a  present  grievance.  If  there  is 
any  defect  of  form, — which  we  do  not  inti- 
mate,— probably  it  could  be  amended. 

One  question  remains.  The  fixing  of  a  rea- 
sonable rate  is  not  left  at  large  to  the  court 
The  rate  is  to  be  "a  reasonable  sum,  meas- 
ured by  the  price  ordinarily  charged  for  a 
similar  service  in  other  cities  and  towns  in 
the  metropolitan  district"  Of  course,  it  is 
argued  that  this  is  an  attempt  to  let  one 
company  fix  a  price  for  another.  To  a  cer- 
tain extent  the  standard  runs  in  a  circle, 
since  the  price  charged  by  water  companies 
in  the  other  towns  within  10  miles  of  Boston 
also  may  come  before  this  court  for  revision. 
But,  leaving  that  consideration  on  one  side, 
it  is  evident  that  the  legislature  regarded 
the  cities  and  towns  referred  to  as  constitut- 
ing a  class;  and,  while  a  mere  accumulation 
of  instances  is  not  evidence  of  what  is  reason- 
able, the  general  practice  in  the  class  to 
which  a  case  belongs  stands  on  a  dififerent 
footing,  and.  if  the  circumstances  are  suffi- 
ciently similar,  may  be  instructive.  See  J/o- 
Mahon  v.  McHale,  174  Mass.  — ,  54  N.  E. 
854;  Veginan  v.  Morse,  160  Mass.  143,  148, 
35  N.  E.  451. 

As  has  been  said,  the  cases  establish  the 
power  of  the  legislature  to  fix  rates,  subject 
to  the  qualification  that  they  shall  not  be 
unreasonably  low.  It  cannot  be  assumed  on 
demurrer,  as  against  the  implied  opinion  of 
the  legislature,  that  the  circumstances  are 
not  similar,  or  that  all  the  prices  in  the  10- 
mile  circuit  will  be  unreasonable.  If,  in  the 
opinion  of  the  court,  at  any  time  they  should 
be  so,  no  doubt  in  that  event  it  would  be 
bound  to  disregard  the  standard  of  com  par  i^ 
son  set  for  it  by  the  act  The  governing  re- 
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quirement  is  that  the  price  should  be  reason- 
able. But,  especially  in  view  of  the  fact 
that  companies  furnishing  the  standard  have 
before  them  the  possibility  of  a  petition  like 
the  present,  such  a  possibility  is  not  to  be 
feared. 

It  is  suggested  that  the  duty  to  be  done  by 
the  court,  sitting  with  two  justices,  un- 
der this  statute,  calls  for  an  investigation 
of  details  and  the  consideration  of  matters 
of  administration  which  cannot  properly  be 
required  of  the  supreme  judicial  court.  If 
an  extended  investigation  of  accounts  or  an 
examination  of  minute  details  is  necessary 
in  the  hearing  upon  this  petition,  it  will  be 
in  the  power  of  the  court  to  appoint  a  mas- 
ter, in  accordance  with  the  practice  of  the 
court  in  equity,  to  hear  the  parties  and  re- 
port the  facts.  The  statute  authorizes  a 
novel  proceeding,  not  known  to  the  common 
law.  It  does  not  say  whether  it-  shall  be 
deemed  a  proceeding  at  law  or  a  proceeding 
in  equity.  In  some  particulars  it  is  more 
nearly  analogous  to  suits  in  equity  than  to 
suita  at  law.  It  is  a  judicial  investigation 
in  aid  of  a  legislative  regulation.  In  actions 
at  law,  when  accotlnts  are  involved,  an 
auditor  may  be  appointed.  The  legislature 
must  be  presumed  to  have  intended  that  the 
court  should  have  the  assistance  of  a  master 
when  needed  in  hearing  such  matters  as  have 
always  been  heard  by  masters  under  the 
equity  practice  of  the  court 

Demurrer  overruled. 


Minnie  T.  SMITH,  Appt., 

V. 

POSTAL  TELEGRAPH  CABLE  COMPANY 
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IVo   recovery   can   be   li«d   for   •Icknesa 

due  to  the  purely  Internal  operation  of  fright 
caused  by  a  negligent  act,  even  If  the  negli- 
gence was  gross  and  the  party  In  fault  ought 
to  have  known  that  the  result  would  follow 
his  act. 

(November  29,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Essex  County  in 

NoTB. — The  above  case  strengthens  the  line 
of  conservative  authorities  against  a  right  of 
action  for  damages  resulting  from  mere  fright. 

For  the  conflict  on  this  subject,  see  note  to 
Ewing  V.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  (Pa.) 
14  L.  R.  A.  GG6,  the  case  annotated  being,  like 
the  present,  against  the  right  of  action. 

On  the  same  side,  see  also  Halle  v.  Texas  k 
P.  R.  Co.  (C.  C.  App.  5th  C.)  23  L.  R.  A.  774; 
Mitchell  V.  Rochester  R.  Co.  (N.  Y.)  34  L.  R. 
A.  781 :  Spade  v.  Lynn  &  B.  R.  Co.  (Mass.)  38 
L.  R.  A.  512  :  Draun  v.  Craven  (111.)  42  L.  R.  A. 
190;  and  Spade  v.  Lynn  &  B.  R.  Co.  (Mass.) 
43  L.  R.  A.  832. 

For  cases  in  addition  to  those  contained  In 
the  note  In  14  L.  R.  A.  666,  which  sustain  such 
a  right  of  action,  see  Sloane  v.  Southern  Cali- 
fornia R.  Co.  (Cal.)  82  L.  R.  A.  193;  Mack  v. 
South  Bound  R.  Co.  (S.  C.)  40  L.  R.  A.  670; 
and  Gulf.  C.  &  8.  F.  R.  Co.  v.  Hayter  (Tex.) 
post,  826. 
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favor  of  defendant  in  an  aetion  brought  to 
recover  damages  for  injuries  caused  by 
fright  which  resulted  from  negligent  blast- 
ing by  defendant.    Affirmed. 

Plaintiff's  cause  of  action  to  which  the  de- 
murrer was  sustained  was  stated  as  fol- 
lows: 

'*The  plaintiff  says  that  the  defendant  is 
a  corporation  operating  and  controlling  a 
telegraph  system,  a  part  of  the  property  of 
said  defendant  used  for  said  purpose  be- 
ing located  in  Lynn,  in  said  county;  that  on 
or  about  the  1st  day  of  October,  1896,  the  de- 
fendant was  locating  telegraph  poles  on 
Western  avenue,  in  said  Lynn,  within  10 
feet  of  the  building  occupied  by  the  plaintiff 
for  a  dwelling  house,  and  for  said  purpose 
was  engaged  in  blasting  a  ledge  at  said 
place,  and  that  reasonable  care  in  said  work 
required  that  the  ledge  so  being  blasted 
should  be  covered  and  protected,  and  that 
the  plaintiff  should  be  warned  that  it  was 
the  purpose  of  the  defendant  to  explode  said 
ledge,  but  that  the  defendant  did  not  cover, 
or  in  any  way  protect,  the  said  ledge  at  the 
time  the  same  was  exploded,  and  did  not  in 
any  way  warn  or  notify  the  plaintiff  of  its 
purpose  to  explode  said  ledge,  and  by  reason 
of  the  aforesaid  conduct  of  the  defendant 
said  ledge  exploded  with  a  great  noise,  and 
large  quantities  of  rocks  were  thrown  high 
into  the  air,  and  fell  upon  and  against  the 
house,  in  which  the  plaintiff  was  at  said 
time,  with  great  force  and  violence;  and  the 
plaintiff,  on  account  of  said  explosion,  and 
the  great  force  and  violence  with  which  said 
rocks  fell  upon  and  struck  said  house,  was 
made  sick,  and  for  a  long  time  suffered 
great  mental  and  bodily  pain,  and  was  un- 
able to  perform  her  usual  work,  and  lost  the 
wages  thereof,  and  incurred  expenses  for 
medicine  and  medical  attendance.  And  the 
plaintiff  says  that  at  said  time  she  was  in 
the  exercise  of  due  care.  And  the  plaintiff 
says  that  at  said  time  the  defendant  knew, 
or  in  the  exercise  of  due  care  ought  to  have 
known,  that  the  plaintiff  was  in  said  dwell- 
ing house,  and  that  the  aforesaid  results 
would  follow  from  said  acts  of  the  defendant, 
but  that  the  defendant  acted  in  the  premises 
with  gross  carelessness  and  recklessness,  and 
with  utter  indifference  to  the  consequences 
that  it  knew  would  follow  from  its  aforesaid 
acts.  And  the  plaintiff  further  says  it  was 
the  duty  of  the  defendant  to  exercise  proper 
care  in  performance  of  the  aforesaid  work, 
so  that  persons  rightfully  at  said  place  and 
in  the  exercise  of  due  care  might  not  get 
hurt  by  reason  of  said  blasting." 

Mr.  Eugene  T.  MoCarthj,  for  appel- 
lant: 

The  true  inquiry  is  whether  the  injury  sus- 
tained was  such  as,  according  to  common  ex- 
perience and  the  usual  course  of  events, 
might  reasonably  be  anticipated. 

Derry  v.  Flitner^  118  Mass.  134;  Lombard 
v.  Lennox,  155  Mass.  70,  28  N.  E.  1126;  Fil- 
lehroxcn  v.  Hoar,  124  Mass.  580. 

When  one  is  engaged  in  an  act  which  the 
circumstances  indicate  may  be  dangerous  to 
others,  and  the  event  whose  occurrence  is  I 
necessary  to  make  the  act  injurious  can  be 
47  L.  R.  A. 


readily  seen  as  likely  to  occur  under  the  cir- 
cumstances, the  defendant  is  liable  if  he  docs 
not  take  all  the  care  which  prudence  would 
suggest,  to  avoid  the  danger. 

AlcOreto  v.  atone,  53  Pa.  436;  Fox  v. 
Dockey,  126  Pa.  164,  17  Atl.  604. 

Mr.  Roger  F.  Sturgis,  for  appellee : 

The  case  comes  directly  within  the  rule 
that  in  an  action  for  negli^nce  there  can  be 
no  recovery  for  physical  injury  caused  by 
fright,  terror^  alarm,  anxiety,  or  distress 
of  mind  where  there  is  no  injury  to  the  per- 
son from  without. 

Spade  V.  Lynn  d  B.  R.  Co.  168  Mass.  285, 
38  L.  R.  A.  512,  47  N.  £.  88;  172  Mass.  48^. 
43  L.  R.  A.  832,  52  N.  E.  747 ;  White  v.  San- 
der, 168  Mass.  296,  47  N.  E.  90;  Mitchell  v. 
Rochester  R.  Co.  151  N.  Y.  107,  34  L.  R.  A. 
781,  45  N.  E.  354;  Swing  v.  Pittsburgh,  0. 
C.  d  St.  L.  R.  Co.  147  Pa.  40, 14  L.  R.  A.  666» 
23  Atl.  340;  Haile  v.  Teofas  d  P.  R.  Co.  23 
U.  S.  App.  80,  60  Fed.  Rep.  657,  9  C.  C.  A. 
134,  23  L.  R.  A.  774;  Victorian  R.  Comra. 
V.  Coultas,  L.  R.  13  App.  Cas.  222;  Kalen  v. 
Tcrre  Haute  d  I.  R.  Co.  18  Ind.  App.  202,  47 
N.  E.  694. 

In  order  to  maintain  an  action  for  assault 
or  wilful  injury,  there  must  be  some  consist- 
ent form  of  averment  that  the  injurious  act 
was  purposely  done  with  the  intent  on  the 
part  of  the  defendant  to  inflict  wilfully  and 
purposely  the  particular  injury. 

Kalen  v.  Terre  Haute  d  I.  R.  Co.  18  Ind. 
App.  202,  47  N.  £.  694. 

Holmes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  point  decided  in  Spade  v.  Lynn  d  B, 
R.  Co.  168  Mass.  285,  38  L.  R.  A.  612,  47  N. 
E.  88,  and  White  v.  Sander,  168  Mass.  296, 
47  N.  E.  90,  is  not  put  as  a  logical  deduction 
from  the  general  principles  of  liability  in 
tort,  but  as  a  limitation  of  those  principles 
upon  purely  practical  grounds.  See,  fur- 
ther, Sjtade  V.  Lynn  d  B.  R.  Co.  172  Mass. 
488,  43  L.  R.  A.  832,  52  N.  E.  747,  and  SiU- 
bee  V.  Webber,  171  Mass.  378,  380,  381,  60  N. 
E.  555.  If  the  rule  is  to  be  adhered  to  that 
there  can  be  no  recovery  for  sickness  due  to 
the  purely  internal  operation  of  fright  caused 
by  a  negligent  act,  it  cannot  be  avoided  by 
calling  the  negligence  gross,  and  alleging 
that  tne  defendant  oueht  to  have  known  that 
the  result  complained  of  would  follow  his 
act  Negligence  with  reference  to  a  given 
consequence  means  that  the  consequence 
ought  to  have  been  foreseen;  and,  although 
the  distinction  between  gross  negligence  and 
negligence  is  known  to  the  law,  still,  having 
regard  to  the  grounds  for  the  above-men- 
tioned rule,  to  allow  it  to  be  avoided  by  such 
an  allegation  would  be  to  do  away  with  it. 
The  decisions  leave  open  the  question  wheth- 
er, if  the  harm  to  the  plaintiff  was  actually 
foreseen  and  intended,  that  would  make  a 
difference.  It  is  possible  that  in  some  cases 
motive  and  actual  intent  would  be  more  con- 
sidered in  this  commonwealth  than  they 
would  be  in  England.  That  question  may  M 
left  until  it  arises. 

Judgment  for  defendant. 
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A  pliysieal  imjury  result Inflr  front  m. 
fright  or  otlier  meatal  •lioclc  cauied 
by  the  wrongful  act  or  omlBSioo  of  another 
entitles  the  injured  party  to  recover  his  dam- 
ages, provided  the  act  or  omission  Is  the 
proximate  cause  of  the  Injury,  and  the  In- 
jury ought,  In  the  light  of  all  the  circum- 
stances, to  have  been  foreseen  as  a  natural 
or  probable  consequence  thereof. 

(January  16,  1900.) 

ERROR  to  the  Court  of  Civil  Appeals  for 
the  Fifth  Supreme  Judicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  Hunt  County  in  fa- 
Tor  of  plaintiff  in  an  action  brought  to  re- 
eoTer  damages  for  mental  shock  to  plaintiff 
by  reason  of  a  collision  of  defendant's  train 
cm  which  plaintiff  was  riding.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mir.  J.  W.  Terry,  for  plaintiff  in  error: 

Damages  which  are  attributable  to  mere 
mental  iright  or  shock  are  not  recoverable 
when  the  same  are  accompanied  by  no  physi- 
cal injury  or  disturbance. 

Uaile  V.  Texas  d  P.  R,  Co.  23  U.  8.  App. 
80,  60  Fed.  Rep.  567,  9  C.  C.  A.  134,  23  L.  R, 
A.  774;  Spade  v.  Lynn  d  B.  R.  Co.  168  Mass. 
285,  38  L.  R.  A.  512,  47  N.  E.  88;  Etoing  r. 
Pittahurgh,  C.  C.  d  8t.  L.  R.  Co.  147  Pa. 
40,  14  L.  R.  A.  666,  23  Atl.  340 ;  Mitohell  v. 
ItocheMer  R.  Co.  151  N.  Y.  107,  34  L.  R.  A. 
781,  45  N.  E.  354 ;  Gulf,  C,  d  S.  F.  R.  Co.  v. 
Trott,  86  Tex.  412,  25  S.  W.  419. 

Injuries,  the  result  of  mere  fright,  are  to 
rare  and  infrequent  that  the  same  cannot  be 
reasonably  anticipated  by  the  wrongdoer, 
and  hence  are  not,  within  the  contemplation 
of  law,  the  proximate  result  of  the  negli- 
gence complained  of. 

Beale  v.  Gulf,  C.  d  S.  F.  R.  Co.  66  Tex.  274, 
67  Am.  Rep.  602;  International  d  O.  N.  R. 
Co.  V.  Folliard,  66  Tex.  603,  1  S.  W.  624 ;  In- 
ternational d  G.  N.  R.  Co.  V.  Terry,  62  Tex. 
380,  60  Am.  Rep.  529 ;  Cleveland  v.  Sew  Jer- 
sey S.  B.  Co.  68  N.  Y.  306,  89  N.  Y.  627,  125 
N.  Y.  299,  26  N.  E.  327 ;  Haile  v.  Texas  d  P. 
R.  Co.  23  U.  S.  App.  80,  60  Fed.  Rep.  657,  9 
C.  C.  A.  134,  23  L.  R.  A.  774;  Scheffer  v. 
Washington  City,  V.  M.  d  G.  8.  R.  Co.  105 
U.  6.  249,  26  L.  ed.  1070;  Eames  v.  Texas  d 
V.  O.  R.  Co.  63  Tex.  660;  Jones  v.  George,  61 
Tex.  346,  48  Am.  Rep.  280;  Sellars  v.  Rich- 
mond d  D.  R.  Co.  94  N.  C.  654;  Western  R. 
Co.  V.  Mutch,  97  Ala.  194,  21  L.  R.  A.  316, 11 
So.  804. 

Messrs.  Neyland  A  Neyland,  T.  D. 
Montroae,  and  Lee  A*  Clark  for  defend- 
ants in  error. 

NOTK. — For  the  conflict  of  authorities  on  the 
right  of  action  for  Injuries  caused  by  fright, 
see  footnote  to  preceding  case  of  Smith  ▼.  Post- 
al Teleg.  Cable  Co.  (Mass.)  ante,  828. 
47  L.  R.  A. 


Gaines,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  suit  was  brought  by  the  defendant 
in  ei'ror  against  the  plaintiff  in  error.  He 
recovered  a  judgment,  which,  upon  appeal, 
was  affirmed  by  the  court  of  civil  appeals. 
The  plaintiff  was  a  passenger  on  a  train  of 
the  Missouri,  Kansas,  &  Texas  Railway  Com- 
pany, which  was  struck  by  a  freight  train  of 
the  defendant  company  at  a  point  where  the 
road  of  the  former  company  is  crossed  by  that 
of  the  latter.  He  was  seated  in  the  smoking 
car,  and  the  train  upon  which  he  was  riding 
was  passing  the  crossing  at  the  time  the  colli- 
sion occurred.  It  was  struck  about  the  coupling 
between  the  chair  car  and  the  sleeping  car. 
Among  other  things,  he  testified  as  foilows: 
"That  the  M.,  K.  £  T.  train  had  stopped  for 
the  crossing,  and  was  just  moving  forward, 
when  he  saw  the  Santa  F6  train  approaching 
the  crossing  at  a  rapid  rate  of  speed,  at  a 
distance  therefrom  of  about  14  of  a  mile.  I 
did  not  think  at  this  time  that  there  would 
be  a  collision.  About  the  time  the  Katy 
train  started  over  the  track  at  the  crossing, 
it  suddenly  moved  forward  with  a  jerk,  and 
increased  speed.  The  whole  of  it  got  across 
the  crossing  except  the  chair  car  and  the 
sleeper.  The  Santa  F6  train  ran  into  the 
Katy  train  about  the  coupling  between  the 
chair  car  and  the  sleeper.  The  Katy  train 
came  to  a  sudden  stop,  jarring  plaintiff  con- 
siderably, but  he  did  not  realize  that  he  was 
hurt  until  he  got  off  the  train.  .  .  .  The 
coach  that  plaintiff  was  sitting  in  did  not 
leave  the  track,  but  the  chair  car,  which  was 
next  behind  the  car  in  which  plaintiff  was 
riding,  and  the  sleeping  car,  wnich  was  the 
rear  car  of  the  train,  both  left  the  track, — 
were  derailed.  That  plaintiff  was  not 
knocked  off  his  seat,  nor  did  the  collision 
tear  bis  hands  loose  from  the  hold  he  had 
taken,  nor  knock  him  from  the  seat,  nor  dis- 
turb his  position  any  that  he  could  tell,  but 
it  frightened  him  greatly."  There  was  tes- 
timony tendinff  to  show  that  a  serious  nerv- 
ous affection.  Known  as  "traumatic  neuras- 
thenia," resulted  from  the  accident,  and  that 
this  may  have  been  caused  either  by  the  phys- 
ical shock  or  by  the  mental  shock  produced 
by  fright,  or  by  bpth.  The  trial  court  ruled, 
and  in  effect  charged  the  jury,  that,  if  the 
negligence  of  the  servants  of  the  defendant 
companv  caused  a  collision  between  the  two 
trains,  ^'and  .  .  .  that,  as  a  direct  re- 
sult of  said  collision,  plaintiff  received  a  men- 
tal shock,  or  a  physical  injury,  or  both,  that 
caused  a  disease  or  sickness  to  develop  from 
which  plaintiff  has  suffered  physical  pain 
and  mental  anguish,  and  .  .  .  such  neg- 
ligence of  the  Santa  F6  Company  was  the 
proximate  cause  of  such  disease  or  sickness," 
they  should  find  a  verdict  for  him. 

The  only  error  assigned  in  this  court  is 
'•'that  the  court  of  civil  appeals  erred  in  hold- 
ing that  the  plaintiff  can  recover  for  inju- 
ries, the  result  of  mere  shock  or  fright,  when 
the  defendant  had  not  inflicted  any  bodily 
injury,  and  had  caused  no  other  disturbance 


826 


Texas  Supbbmb  Ck>URT. 


Jan  , 


to  the  plaintiff  than  such  fright  or  shock." 
The  question  thus  presented  is  one  upon 
which  there  is  a  decided  conflict  of  authori- 
ty. It  is  generally  held  that  for  mental  suf- 
fering accompanying  physical  injuries,  neg- 
ligently inflicted,  damages  may  be  recovered; 
but  many  courts  hold  uiat  for  sickness,  im- 

f>airment  of  the  mental  faculties,  or  physical 
csions  which  merely  result  from  a  mental 
emotion  caused  by  the  wrongful  act  or  omis- 
sion of  another,  but  which  do  not  accompany 
such  mental  emotion,  no  recovery  can  be  had. 
This  court  has  held  that  there  can  be  no  re- 
covery for  mere  fright  neither  attended  nor 
followed  by  any  oUier  injury.  Oulf,  C.  d 
S.  F.  R.  Co.  V.  Troti,  86  Tex.  412,  25  S.  W. 
410.  But  in  Hill  y.  Kimball,  76  Tex.  210,  7 
L.  R.  A.  618,  13  S.  W.  59,— which  presented 
a  similar  question  to  that  before  us, — ^we 
held  that  a  recovery  could  be  had  for  a  mis- 
carriage alleged  to  have  been  caused  by  a 
mental  shock,  unaccompanied  by  any  physi- 
cal violence  whatever  to  the  person  of  the 
injured  woman.  That,  however,  was  a  very 
strong  case,  and  when  we  granted  the  writ 
of  error  we  were  in  doubt  whether  that  deci- 
sion justified  the  ruling  of  the  trial  court 
and  of  the  court  of  civil  appeals  in  the  pres- 
ent mae,  55  S.  W.  128.  We  have,  therefore, 
ns-examined  the  question  in  the  light  of  the 
very  numerous  authorities  which  have  been 
presented  by  counsel,  with  the  result  that 
we  have  been  unable  to  discover  any  substan- 
tial difference  between  the  case  where  an  in- 
jury has  been  inflicted  through  physical 
agencies  and  one  in  which  a  mental  emotion 
constitutes  one  of  the  links  in  the  chain  of 
causes  which  have  led  to  the  injurious  re- 
sult. As  has  been  pointed  out  by  the  su- 
preme court  of  South  Carolina,  the  courts 
which  deny  the  right  of  recovery  in  the  lat- 
ter case  are  not  in  accord  as  to  the  ground 
upon  which  their  conclusion  is  based.  Mack 
V.  South  Bound  R,  Co.  52  S.  C.  323,  40  L. 
R.  A.  670,  29  S.  £.  006.  By  some  it  is  held 
that  a  physical  injury  is  not  a  natural  and 

grobable  consequence  of  a  mental  emotion, 
owever  potent,  and  that  the  injury  in  such 
a  case  is  one  not  reasonably  to  be  anticipat- 
ed. Others  content  themselves  by  saying,  in 
effect,  that  a  contrary  ruling  would  result 
in  a  multiplication  of  damage  suits,  and  in 
intolerable  and  vexatious  litigation.  The 
uncertainty  and  obscurity  attending  the 
facts,  and  the  consequent  difiiculty  of  aidmin- 
istering  tne  law,  are  also  urged  as  an  objec- 
tion to  allowing  damages  for  such  injuries. 
To  our  minds,  neither  proposition  affords  a 
sufficient  reason  for  denying  a  recovery  in 
these  cases.  This  court  has  announced  the 
doctrine  that,  in  order  to  constitute  negli- 
gence, the  act  or  omission  must  be  the  prox- 
imate cause  of  an  injury  which,  in  the  light 
of  the  attending  circumstances,  ought  to 
have  been  foreseen  as  a  natural  and  probable 
consequence  of  such  act  or  omission.  Texas 
d  P.  R.  Co.  V.  Bigham,  00  Tex.  223,  38  S.  W. 
162.  But,  in  the  light  of  modern  science, — 
nay,  in  the  light  of  common  knowledge,— can 
a  court  say,  as  a  matter  of  law,  that  a  strong 
mental  emotion  may  not  produce  in  the  sub- 
ject bodily  or  mental  injury?     May  not  epi- 
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lepsy  or  other  nervous  disorder  or  insani^ 
result  from  fright?  May  not  a  miscarriage 
result  from  a  mental  shock?  In  several  of 
the  adjudicated  cases  in  which  the  question 
under  consideration  has  been  passea  upon, 
there  was  a  miscarriage,  caused  by  fright  or 
other  mental  emotion.  Mitchell  v.  Rochet* 
ter  R.  Co.  151  N.  Y.  107,  34  L.  R.  A.  781, 
45  N.  £.  354;  Renner  v.  Canfield,  36  Minn. 
00,  30  N.  W.  435 ;  Rock  v.  Denia,  M.  L.  Rep. 
4  Super.  Ct  356;  Fitzpatriok  v.  Great  West- 
ern R.  Co.  12  U.  C.  Q.  B.  045.  On  the  other 
hand,  the  reported  cases  would  indicate  that 
the  litigation  arising  from  injuries  inflicted 
through  a  mental  shock  are  not  so  numerous 
as  to  cause  any  considerable  increase  of  lit- 
igation; so  that  this  objection,  as  it  seems 
to  us,  rests  upon  an  imaginary  ground.  It 
is  true  that  in  most  cases  it  may  be  difficult 
to  determine  the  extent  of  a  mental  shock, 
and  its  result  upon  the  physical  system. 
But,  in  our  opinion,  this  is  not  a  sufficient 
reason  for  refusing  a  remedy  for  damages 
resulting  from  a  wrong.  The  same  difficulty 
exists  in  many  other  cases  in  which  that  ob- 
jection has  never  been  urged  as  a  reason  why 
a  recovery  should  be  denied.  We  conclude 
that,  where  a  physical  injury  results  from  a 
fright  or  other  mental  shock,  caused  by  the 
wrongful  act  or  omission  of  another,  the  in- 
jured party  is  entitled  to  recover  his  dam- 
ages, provided  the  act  or  omission  is  the 
proximate  cause  of  the  injury,  and  the  injury 
ouffht,  in  the  light  of  all  the  circumstances, 
to  have  been  foreseen  as  a  natural  and  prob- 
able consequence  thereof.  In  our  opinion,  as 
a  general  rule  these  questions  should  be  left 
to  the  determination  of  the  jury.  The  fol- 
lowing cases  are  in  accord  with  our  views: 
Bell  V.  Great  Northern  R.  Co.  Ir.  L.  R.  26  C. 
L.  428 ;  Bloane  v.  Southern  California  R.  Co. 
Ill  Cal.  668,  32  L.  R,  A.  103,  44  Pac  320; 
Maok  V.  South  Bound  R.  Co.  52  S.  C.  323,  40 
L.  R.  A.  670,  20  S.  E.  005;  Purcell  v.  St. 
Paul  City  R.  Co.  48  Minn.  134,  16  L.  R.  A. 
203,  50  N.  W.  1034;  Fitzpatriok  v.  Great 
Weetem  R.  Co.  12  U.  C.  Q.  B.  645.  In  the 
following  the  contrary  doctrine  is  laid  down: 
Spade  V.  Lynn  d  B.  R.  Co.  168  Mass.  285,  38 
L.  R.  A.  512,  47  N.  E.  88;  Ewing  v.  Pitta- 
burgh,  C.  C.  d  St.  L.  R.  Co.  147  Pa.  40,  14  L. 
R.  A.  666,  23  Atl.  340;  Mitchell  v.  Rochester 
R.  Co.  151  N.  Y.  107,  34  L.  R.  A.  781,  45  N. 
E.  354;  Victorian  R.  Comrs.  v.  Coult<is,  L. 
R.  13  App.  Gas.  222;  Braun  v.  Craven,  176 
111.  401.  42  L.  R.  A.  100,  61  N.  E.  657, 

For  the  reasons  given,  we  think  that  the 
assignment  points  out  no  error,  and  there- 
fore the  judgment  of  the  District  Court  and 
that  of  the  Court  of  CivU  Appeals  are  of- 
firmed. 

W.  L.  BULLOCK,  Plff.  in  Err., 

V. 

Frank  V.  SPR0WL8. 
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NOTB. — Od  the  question,  What  acts  are  nec- 
essary   to   disaffirm   an    Infant's  contract?  see 
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bim  on  bit  coming  of  age,  without  restoring 
the  coDBideratlon  received  for  It,  when  It  U 
not  In  his  possession  or  control  on  arriving  at 
fnll  age,  but  has  been  dissipated  by  him  while 
■till  a  minor. 

(December  18,  1800.) 

ERROR  to  the  Court  of  Ciyil  Appeals  for 
the  Fifth  Supreme  Jvdicial  District  to 
review  a  judgment  affirming  a  judgment  of 
the  District  Court  for  DiSlas  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover land  sold  by  plaintiff  to  defendant 
while  plaintiff  was  under  disability  as  a 
minor.     Affirmed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  H.  Field  and  Jeff.  Word*  for 
plaintiff  in  error: 

Where  a  minor  sells  and  eonveys  property, 
and,  after  arriving  at  the  age  of  major- 
ity, elects  to  disaffirm  his  said  sale  and  con- 
veyance, and  brings  suit  against  his  vendee 
to  set  the  same  aside,  he  must  offer  to  re- 
store, and  restore,  the  oonsideration  received 
by  him;  and  it  is  the  duty  of  the  court  to 
provide  in  its  decree  for  the  protection  of 
such  vendee  in  the  recovery  and  return  to 
him  of  the  oonsideration  so  received  by  said 
minor. 

Bingham  v.  Barley,  56  Tex.  281,  40  Am. 
Rep.  801;  Vogelsang  v.  Null,  67  Tex.  465, 
3  8.  W.  451 ;  Rutherford  v.  Stamper,  60  Tex. 
447 ;  O'Connor  v.  Vineyard,  91  Tex.  496,  44 
8.  W.  485. 

Mr,  Harry  P.  Lawther,  for  defendant 
in  error: 

It  is  not  a  condition  precedent  to  the  dis- 
affirmance by  one,  upon  coming  of  age,  of  a 
sale  of  land  made  during  infancy,  that  he 
shall  return  the  consideration  received,  if 
during  infancy  he  has  spent,  consumed,  or 
wasted  the  same,  so  that  upon  coming  of  age, 
and  to  disaffirm  his  act,  he  has  it  not  in  his 
possession,  nor  under  his  control,  and  can- 
Aot  restore  it. 

Tyler,  Infancy  k  Coverture,  2d  ed.  §  37; 
Bishop,  Conti*  §9  921,  940;  10  Am.  &  Eng. 
Ene.  Law,  1st  ed.  p.  654;  1  Devlin,  Deeds,  § 
96;  1  Minor,  Inst.  pp.  493,  494;  MaeOreal 
▼.  Taylor,  167  U.  8.  688,  42  L.  ed.  326,  17 
Sup.  Ct  Rep.  961;  Eureka  Co.  v.  Edwards, 
71  Ala.  248,  46  Am.  Rep.  314;  Manning  v. 
Johnson,  26  Ala.  446,  62  Am.  Dec.  732;  St, 
Louis,  /.  M.  d  8,  R.  Co.  v.  Higgins,  44  Ark. 
293;  Shuford  v.  Aleosander,  74  Ga.  293; 
Brandon  v.  Brown,  106  III.  519;  Reynolds 
V.  McCurry,  100  Dl.  356;  Dill  v.  Bowen,  54 
Ind.  204;  Carpenter  v.  Carpenter,  45  Ind. 
142;  Briggs  v.  MeCahe,  27  Ind.  327,  89  Am. 
Dec.  503;  Miles  v.  Lingerman,  24  Ind.  385; 
Pitcher  V.  Layooek,  7  Ind.  398;  Eawes  v. 
Burlington,  C,  R.  d  N,  R.  Co.  64  Iowa,  315, 
20  N.  W.  717;  Jenkins  v.  Jenkins,  12  Iowa, 
195;  Vallandingham  v.  Johnson,  85  Ky.  288, 
3  S.  W.  173;  Richardson  v.  Linney,  7  B.Mon. 
571 ;  Walsh  v.  Young,  110  Mass.  396;  Chand- 
ler V.  Simmons,  97  Mass.  608,  93  Am.  Dec. 
117;  Tiffany,  Persons  &  Domestic  Relations, 


p.  393;  Shirk  v.  Bhultz,  113  Ind.  671,  16 
N.  E.  12;  Harvey  v.  BHggs,  08  Miss.  60,  10 
L.  R.  A.  62,  8  So.  274;  Brantley  v.  Wolf,  60 
Miss.  420;  Monumental  Bldg,  Asso.  No.  2 
V.  Hert}ian,  33  Md.  128;  Brattmer  v.  Frank- 
lin, 4  Gill,  403;  Boody  v.  McKenney,  23  Me. 
617 ;  Dawson  v.  Helmes,  30  Minn.  107,  14  N. 
W.  462;  Lacy  v.  Pialer,  120  Mo.  383,  25  S. 
W.  206;  Craig  v.  Van  Behher,  100  Mo.  584, 
18  Am.  St.  Rep.  569,  and  note,  13  S.  W.  906 ; 
Ridgeway  v.  Herbert,  150  Mo.  606,  51  8.  W. 
1040;  Englebert  v.  Troaell,  40  Neb.  195,  sub 
nom.  Englebert  v.  Pritchett,  26  L.  R.  A.  177, 
and  note,  68  N.  W.  852;  Green  v.  Green,  69 
N.  Y.  563,  25  Am.  Rep.  233 ;  Lemmon  v.  Bee- 
man,  45  Ohio  St.  505,  15  N.  E.  476;  Cresin- 
ger  v.  Welch,  15  Ohio,  156,  46  Am.  Dec. 
665;  Shaw  v.  Boyd,  6  Serg.  &  R.  309,  9  Am. 
Dec.  368;  Lane  v.  Dayton  Coal  d  I.  Co.  101 
Tenn.  681,  48  8.  W.  1094;  Nichol  v.  Steger, 
2  Tenn.  Ch.  328;  Mustard  v.  Wohlford,  16 
Gratt  329,  76  Am.  Dec  209 ;  Price  v.  Fur- 
man,  27  Vt.  268,  65  Am.  Dec.  194;  Gillespie 
V.  Bailey,  12  W.  Va.  70,  29  Am.  Rep.  445. 

Where,  upon  a  sale  of  land  by  an  infant, 
the  consideration  was  paid,  not  to  the  infant, 
but  to  another  who  delivered  the  deed  for 
the  infant,  but  who  did  not  pay  over  the 
money  to  him,  the  infant  is  not  bound  to  re- 
store the  consideration  when,  upon  coming 
of  age,  he  elects  to  disaffirm  the  sale. 

Vogelsang  v.  Null,  67  Tex.  406,  3  S.  W. 
451;  StuU  V.  Harris,  51  Ark.  294,  2  L.  R.  A. 
741,  11  S.  W.  104;  Fox  v.  Drewry,  62  Ark. 
316,  36  8.  W.  633;  Richardson  v.  Pate,  93 
Ind.  423,  47  Am.  Rep.  374;  Briggs  v.J/o- 
Cabe,  27  Ind.  327,  89  Am.  Dec.  503;  Law  v. 
Long,  41  Ind.  586;  Robinson  v.  Weeks,  50 
Me.  102;  Englebert  v.  Troxell,  40  Neb.  195, 
sub  nom.  Englebert  v.  Pritchett,  26  L.  R.  A. 
177,  and  note,  68  N.  W.  852;  Clark  v.  Tate, 
7  Mont.  171,  14  Pac.  761;  Griffis  v.  Younger, 
41  N.  C.  (6  Ired.  Eq.)  520,  51  Am.  Dec.  438; 
Ruchizky  v.  DeHaven,  97  Pa.  202;  Bedinger 
V.  Wharton,  27  Gratt.  857. 

Williams,  J.,  delivered  the  opinion  of  the 
court ; 

The  facts  affecting  the  question  on  which 
this  writ  of  error  was  granted  are  the  fol- 
lo\vin<|::  Defendant  in  error,  Sprowls,  on 
the  3d  day  of  February,  1894,  being  a  minor 
seventeen  years  of  age,  agreed  with  his  step- 
father, E.  J.  Allen,  to  buy  a  fifth  interest 
in  a  mercantile  business  which  the  latter 
owned,  and,  in  order  to  raise  money  to  pay 
for  it,  proposed  to  sell  to  plaintiff  in  error, 
Bullock,  the  one-sixth  interest  now  in  con- 
troversv  in  land  which  he  had  inherited  from 
his  father.  The  parties  met  and  discussed 
the  proposition  to  sell  the  land  to  Bullock, 
who  at  first  demurred  on  account  of  Sprowls* 
minority,  but  finally  consented  to  buy,  upon 
Sprowls  and  Allen  agreeing  to  execute  a 
bond,  Mnth  security,  binding  Sprowls  to  ob- 
tain the  removal  of  his  disabilities;  or,  if 
he  failed  in  that,  to  ratify  the  sale  when 
he  attained  his  majority;  and,  in  the  event 


McCarty  ▼.  Woodstock  Iron  Co.  (Ala.)  12  L.  R. 
A.  136.  and  note. 

As  to  tbe  necessity  of  returning  tbe  consfd- 
«mtIon  in  order  to  disafflcm  a  contract  made  by 
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an  infant,  see  Englebert  v.  Pritcbett  (Neb.)  26 
Tj.  R.  A.  177,  and  note;  also  Jobnson  ▼.  North- 
western Mut.  L.  Ins.  Co.  (Minn.)  26  L.  R.  A. 
187. 
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of  his  failure  to  do  both,  to  refund  the  money 
expended  on  the  land,  etc.  The  deed  and 
bond  were  then  executed  by  Sprowls,  and  de- 
livered to  Allen,  to  be  by  him  carried  and  de- 
livered to  Bullock.  Sprowls,  at  the  same 
time,  authorized  Allen  to  receive  from  Bul- 
lock the  purchase  money  of  the  land,  and  re- 
tain it  as  payment  for  the  interest  in  the 
mercantile  business,  and  gave  Allen  an  or- 
der on  Bullock,  authorizing  the  latter  to  pay 
to  the  former  the  money  for  the  purpose 
stated.  The  transaction  was  thus  closed. 
Allen  received  and  used  the  money  ($660.- 
66),  and  admitted  Sprowls  into  the  business 
as  joint  owner.  While  this  joint  business 
continued,  Sprowls  drew  out  of  it  $100.  In 
a  short  time  Allen  bought  Sprowls'  inter- 
est in  the  business  in  exchange  for  a  tract 
of  land  worth  $1,200,  encum^red  by  mort- 
gages amounting  to  $900,  besides  interest. 
Not  being  able  to  discharge  the  liens, 
Sprowls  sold  his  interest  in  the  land  for 
some  personal  property,  which  he  disposed 
of  for  $150.  All  of  these  transactions  occur- 
red while  he  was  still  a  minor,  and  the 
money  received  for  the  personal  property 
was  likewise  spent — for  what,  he  states,  he 
does  not  remember — before  he  reached  his 
majority.  In  the  opinion  of  the  court  of 
civil  appeals,  it  is  stated  that  this  money 
was  expended  for  clothing  and  support,  but 
there  is  no  evidence  in  the  record  to  this  ef- 
fect. What  the  $100  receired  by  him  out  of 
the  store  consisted  of,  and  the  disposition 
made  of  it,  are  not  stated.  Sprowls  had 
none  of  it  when  he  became  of  age.  During 
the  whole  time  covered  by  these  transac- 
tions, Sprowls'  mother  was  living,  and  was 
his  legal  guardian.  This  action  was  brought 
by  Sprowls  upon  reaching  majority,  having 
for  one  of  its  objects  the  setting  aside  of  his 
deed  to  Bullock,  and  the  recovery  of  the  in- 
terest thereby  conveyed.  A  judgment  in  his 
favor  was  affirmed  by  the  court  of  civil  ap- 
peals. The  writ  of  error  was  granted  upon 
the  assignment  that  the  judgment  was 
erroneous  in  allowing  plaintiff  to  recover 
without  restoring  the  consideration  received 
by  him ;  our  impression  being  that  he  should, 
at  least,  have  been  required  to  restore  the 
$150  which  the  court  of  civil  appeals  stated 
had  been  used  by  him  in  obtaining  support 
and  clothing.  Since  the  record  does  not  bear 
out  that  statement,  it  is  unnecessary  to  con- 
sider what  would  have  been  the  proper  judg- 
ment if  the  fact  stated  had  existed. 

The  question  presented  is  whether  or  not 
the  plaintiff  was  required  as  a  condition  of 
disaffirming  his  conveyance  and  recovering 
the  land,  to  restore  a  consideration  received 
for  it  which  was  not  in  his  possession  or  con- 
trol when  he  arrived  at  full  age,  but  had 
been  dissipated  by  him  while  still  a  minor. 
If  he  is  to  be  required  to  restore,  without  in- 
quiry as  to  the  disposition  made  by  him 
of  such  consideration,  we  can  see  no  reason 
why  the  exaction  should  not  be  a  restoration 
of  the  whole  sura  paid  by  Bullock.  He  would 
not,  in  our  opinion,  be  exempted  from  this 
requirement  by  the  principle  laid  down  in 
Vogelsang  v.  Null,  67  Tex.  465,  3  S.  W.  451. 
In  that  case  the  minor  never  received  the 
47  L.  R.  A. 


purchase  money,  but  it  went  into  the  hands 
of,  and  was  appropriated  by,  those  who 
joined  with  her  in  the  conveyance.  Here, 
while  the  money  was  not  paid  into  the  min- 
or's hands,  it  was  paid  to  Allen,  with  his  con- 
sent and  in  accordance  with  his  agreement. 
He  received  it  in  the  way  in  which  he  stipu- 
lated to  receive  it.  The  transaction  was,  in 
effect,  the  same  as  if  the  money  had  l^n 
paid  to  him,  and  by  him  turned  over  to  Allen, 
as  the  price  of  the  interest  in  the  business, 
and  the  question  is  exactly  the  same  as  would 
have  arisen  had  such  been  the  facts.  Ho 
thus  completely  disposed  of  the  money  dur- 
ing his  minority,  and,  in  the  same  way,  he 
disposed  of  the  property  received  for  the  bus- 
iness, and  the  money  eventually  received  for 
the  property.  There  can  be  no  reason  for 
holding  him  bound  to  restore  the  avails  of 
the  property  which  would  not  equally  au- 
thorize the  requirement  that  he  restore  the 
original  purchase  money.  He  disposed  of  all 
during  minority,  without  substantial  or  en- 
during benefit  to  himself. 

In  many  of  the  opinions  of  this  court,  the 
general  rule  has  been  broadly  announced  that 
an  attempt  bv  the  maker  of  a  deed  to  dis- 
affirm it,  on  the  ground  that  it  was  executed 
while  he  was  under  the  disability  of  minori- 
ty, must,  in  order  to  be  successful,  be  accom- 
panied by  a  restoration  of  the  consideration 
received  for  the  property  conveyed.  (7«m- 
mings  v.  Powell,  8  Tex.  88 ;  Womaok  v.  Wo- 
mack,  8  Tex.  417,  58  Am.  Dec.  119;  Kilgore 
V.  Jordan,  17  Tex.  366;  Stuart  v.  Baker,  17 
Tex.  421 ;  Bingham  v.  Barley,  55  Tex.  285, 
40  Am.  Rep.  801;  Chravea  v.  HiokmcM,  59 
Tex.  383 ;  Harris  v.  Musgrove,  59  Tex.  403 ; 
Vogelsang  v.  Null,  67  Tex.  465,  3  S.  W.  461  r 
Wade  V.  Love,  69  Tex.  522,  7  S.  W.  225 ;  Fer- 
guson V.  Houston,  E.  rf  W.  T.  R,  Co.  73  Tex. 
344,  11  S.  W.  347;  Houston,  E.  <i  W.  T.  R 
Co.  V.  Ferguson,  73  Tex.  349,  13  S.  W.  57. 
But  we  thiuk  these  decisions  do  not  go  further 
than  to  state  a  general  principle,  the  facts  of 
the  cases  under  consideration  not  requiring  a 
more  particular  consideration  of^the  subject 
for  the  purpose  of  deRning  the  qualifications 
to  which  the  rule  might  be  subject.  In  all  of 
them  in  which  the  right  to  disaffirm  was  de- 
nied, except  Ferguson  v.  Houston,  E,  d  W.  T. 
R,  Co.,  other  reasons  for  the  judgment  besides 
the  failure  to  restore  existed,  and  in  several 
of  them  the  rule  was  stated  in  general  terms 
only  by  way  of  argument  or  illustration  of 
other  propositions.  In  none  of  them  does 
any  question  appear  to  have  been  raised  as 
to  the  disposition  made  by  the  minor  of  the 
consideration  during  his  minority.  In  the 
case  of  Ferguson  v.  Houston,  E,  d  W.  T,  R, 
Co.  there  was  evidence  to  justify  the  conclu- 
sion that  the  party  whose  land  was  sold  un- 
der a  power  of  attorney  executed  by  him 
while  a  minor  received  and  anpropriated  the 
proceeds  of  property,  in  which  the  money  re- 
ceived by  the  agent  for  the  land  had  been  in- 
vested for  his  benefit,  after  he  had  arrived 
at  full  age,  and  that  he  then  delayed  action 
to  disaffirm  the  transaction  for  two  years. 
The  case  was  decided  upon  all  of  the  facts,  of 
which  the  failure  to  restore  the  purchase 
money  was  only  one. 
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That  one  disafllrming  his  deed  on  the 
ground  that  it  was  executed  when  he  was  a 
minor  must  restore  the  consideration,  if  it  is 
Btill  in  his  possession  or  within  his  control, 
is  a  proposition  about  which  there  can  be  no 
doubt.  It  may  also  be  true  that,  if  he  has 
used  it  during  minority  for  purposes  for 
which  the  law  would  permit  him  to  charge 
his  estate,  as  for  obtaining  necessaries,  he 
must  restore  or  account  for  its  equivalent. 
Searcy  v.  Hunter,  81  Tex.  646,  17  S.  W.  372; 
Womack  v.  Womaok,  8  Tex.  417,  68  Am.  Dec. 
119.  If  he  has  retained  it  until  he  reached 
full  age,  and  then  appropriated  it,  this  may 
be  a  sufficient  reason,  orainarily,  to  preclude 
him  from  disaffirming  the  contract;  or,  if 
not  to  preclude  him  f3>solutely,  to,  at  least, 
require  him  to  pay  its  equivalent,  without 
inquiry  as  to  the  purposes  to  which  he  has 
devoted  it.  What  are  the  proper  rules  in 
such  cases,  as  well  as  in  those  in  which  min- 
ors have  deceived  persons  honestly  dealing 
with  them  into  buying  their  property  in  the 
belief  that  they  are  of  full  age,  are  questions 
which  have  no  bearing  upon  this  inquiry. 
The  trade  in  this  case  was  made  with  full 
knowledge  by  all  parties  that  Sprowls  had 
no  power  to  bind  himself  by  his  conveyance. 
I'he  effect  of  it,  if  it  is  to  stand,  was  to  con- 
vert property,  which  the  law  put  it  beyond 
his  power  to  waste  by  injudicious  manage- 
ment, into  money,  which  he  could  waste,  and 
has  wasted. 

If  a  recovery  of  the  land  is  to  be  denied 
him  until  he  sliall  restore  an  equivalent  for 
the  money  which  he  has  thus  been  enabled  to 
dissipate,  the  purpose  of  the  law  will  be  de- 
feated, and  his  estate  will  be  taken  to  make 
good  the  money  which  the  person  dealing 
with  him  has  put  it  in  his  ^wer  to  squander 
through  his  lack  of  discretion.  The  disabil- 
ity laid  upon  minors  to  sell  their  property 
will  afford  small  protection  if  purchasers 
may  pay  them  money  upon  it,  and,  after  it 
has  been  lost  through  extravagance  or  indis- 
cretion,  hold  the  property  as  a  security  for 
the  return  of  the  money.  Proper  considera- 
tion for  the  interests  of  parties  who  thuA 
knowintrlv  deal  with  minors  does  not  demand 
that  the  purposes  of  the  law  in  imposing  the 
disability  should  be  defeated.  Losses  which 
occur  in  such  dealings  are  only  what  persons 


buying  property  from,  and  paying  money  to. 
minors  should  expect  from  Uieir  presumed 
incapacity  to  judiciously  mana^  business 
affairs,  and  they  are  natural  consequences  of 
such  risks,  which  can  furnish  no  good  reason 
for  denying  to  the  minors  the  protection 
which  it  is  the  purpose  of  the  law  to  give 
them.  We  do  not  think  it  was  ever  the  pur- 
pose of  the  learned  judges  who  wrote  the 
opinions  in  the  cases  cited  to  lay  down  a  rule 
so  broad  that,  in  its  operation,  it  would  con- 
flict with  the  leading  principle  which  ren- 
ders minors  incapable  of  conveying  away 
their  property,  but  that  it  was  only  meant 
to  state  a  general  principle,  under  which  all 
persons  would  be  protected  from  loss,  as  far 
as  this  could  be  done  consistently  with  the 
protection  designed  to  be  given  to  the  inter- 
ests of  the  minor.  Other  courts  have  stated 
the  rule  quite  a's  broadly  as  has  been  done  in 
the  previous  cases  in  this  oourt,  and  some 
of  their  decisions  are  cited  in  Cummings  v. 
Powell  and  Kilgore  v.  Jordan;  but,  when  cir- 
cumstances such  as  exist  in  this  case  have 
arisen,  the  same  courts  have  generally  ad- 
mitted the  qualification  that,  where  the  con- 
sideration has  been  wasted  by  the  minor  dur- 
ing his  minority,  he  is  not  required  to  ^ay 
its  equivalent  as  a  condition  of  recovering 
property  conveyed  by  him.  Badger  v.  Phin- 
ney,  15  Mass.  363,  8  Am.  Dec.  105;  Chandler 
V.  Bimmons,  97  Mass.  608,  93  Am.  Dec.  117; 
Holdenv,  Pike,  14  Vt  406;  Whitoomb  v. 
Joslyn,  61  Vt.  79,  31  Am.  Rsp,  678;  Roof  v. 
Stafford,  7  Cow.  182;  Eillyer  v.  Bennett,  3 
Edw.  Ch.  222 ;  Qreen  v.  Qreen,  69  N.  Y.  553, 
25  Am.  Rep.  233 ;  Hill  v.  Anderson,  5  Smedcs 
k  M.  210;  Ha/rvey  v.  Briggs,  68  Miss.  60,  10 
L.  R.  A.  02,  8  So.  274 ;  Brantley  v.  Wolf,  60 
Miss.  420 ;  Craig  v.  Van  Behber,  100  Mo.  584, 
13  S.  W.  906.  The  great  weight  of  authori- 
ty, and,  we  think,  the  clear  reason.  ar*»  in 
favor  of  this  proposition.  MacQreal  v.  Toy- 
lor,  167  U.  S.  688,  42  L.  ed.  320,  17  Sup.  Ct. 
Rep.  061,  where  many  of  the  authorities  are 
cited. 

We  therefore  conclude  that  the  courts  be- 
low rightly  held  that  the  plaintiff  was  not, 
under  the  circumstances  appearing,  required 
to  pay  to  the  defendant  any  sum  before  re- 
covering the  land. 

Affirmed. 


ARKANSAS  SUPREME  COURT. 


H.  P.  AUTEN,  Receiver,  etc.,  of  First  Na- 
tional Bank  of  Little  Rock,  Appt,, 

V. 

MANISTEE  NATIONAL  BANK. 


( 


Ark. 


) 


1.  A  bank  reeei-vinflr  for  collection  m 
note  on  which  it  Is  an  indorser  is  not  re- 
lieved of  liability  by  reason  of  Its  own  failure 
to  make  demand  and  give  notice  of  dlsbonor. 

Note. — As  to  the  power  of  agents  to  Indorse 
neirotlable  paper,  see  Gates  City  Bldg.  &  L.  Asso. 
T.  National  Bank  of  Commerce  (Mo.)  27  L.  R. 
A.  401. 
47  L.  R,  A. 


2.  A  cashier  of  n  national  banlc  bas 
antbority  to  indorse  negotiable  paper  for 
the  bank  to  parties  dealing  with  It  in  good 
faith. 

8.  A  snbseanent  misuse  or  misapplica- 
tion by-  bank  officers  of  tbe  proceeds 
of  notes  bought  from  the  cashier  of  a 
national  bank  and  deposited  to  the  credit  of 
such  bank,  by  Its  direction,  Id  a  New  York 
bank,  will  not  affect  the  rights  of  the  pur- 
chaser, if  it  was  innocent. 

4.  A  demand  and  notice  npon  a  Fed- 
eral examiner  in  possession  of  an  in- 
sol-vent  national  bank  may  be  sufficient 
to  bind  the  bank  as  an  Indorser,  when  he  Is 
by  operation  of  law  In  charge  of  Its  books 
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and  papers,  90  that  there  Is  no  other  person 
upon  whom  to  make  the  demand  at  the  place 
appointed  in  the  note. 

(December  9,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  CJourt  for  Pulaski  County  in 
favor  of  plaintiff  in  an  action  brought  to 
hold  defendant  liable  as  indorser  on  certain 
promissory  notes.     Affirmed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Oookrill  A  Cookrill,  for  appel- 
lant: 

The  defendant  bank  was  sued  only  as  an 
indorser.  There  can  be  no  recovery  upon 
either  of  the  notes,  because  notice  of  dis- 
honor was  not  given  to  the  bank. 

Wood's  Byles,  Bills,  *306;  1  Morse,  Banks 
&  Banking,  S  232;  1  Dan.  Neg.  Inst.  §  331; 
Story,  Bills,  §  232;  Bank  of  United  States 
V.  Ooddard,  5  Mason,  366,  Fed.  Cas.  No.  917. 
The  fact  that  the  note  was  sent  to  tiie 
First  National  Bank  for  collection  is  itself 
evidence  that  the  Manistee  Bank  looked  to 
the  maker  and  prior  indorser  for  payment, 
and  not  to  the  First  National  Bamc,  for  it 
is  not  the  usage  to  send  a  note  to  the  obligor 
for  collection  from  himself. 

Drovers*  Nat.  Bank  v.  Anglo-American 
Pkg.  d  Provision  Co.  117  111.  100,  57  Am. 
Rep.  855,  7  N.  £.  601 ;  American  Ewch.  Nat. 
Bank  v.  Metropolitan  Nat.  Bank,  71  Mo. 
App.  451. 

The  bank's  indorsement  was  an  accommo- 
dation indorsement;  it  was  made  by  the 
cashier  without  authority,  and  not  in  the 
course  of  the  bank's  business.  There  is  no 
presumption,  therefore,  that  the  cashier 
communicated  the  fact  to  the  bank. 

City  Electric  Street  R.  Co.  v.  First  Nat. 
Ewch.  Bank,  62  Ark.  33,  31  L.  R.  A.  535,  34 
S.  W.  89 ;  Gunster  v.  Soranton  Illuminating, 
H.  d  P.  Co.  181  Pa.  327,  37  Atl.  550;  Gra- 
ham V.  Orange  County  Nat.  Bank,  59  N.  J. 
L.  225,  35  Atl.  1053;  Seavems  v.  Presbyte- 
rian Hospital,  173  111.  414,  50  N.  E.  1079. 
If  the  First  National  Bank  knew  of  the 
indorsement,  and  failed  to  make  demand  or 
give  notice,  the  plaintiff's  cause  of  action 
was  in  tort  for  negligence,  and  not  an  action 
on  the  note. 

The  plaintiff  could  not  sue  on  one  cause 
of  action  and  recover  upon  another. 

Brown  v.  St,  Louis,  I.  M.  d  S.  R.  Co.  52 
Ark.  120,  12  S.  W.  203;  St.  Louis,  I.  M.  d  S. 
R.  Co.  V.  Leigh,  45  Ark.  368,  55  Am.  Rep. 
558. 

But  if  the  First  National  Bank  knew  of 
the  indorsement  and  of  the  dishonor  of  the 
note,  that  would  not  dispense  with  the  ne- 
cessity of  giving  it  notice  of  dishonor. 

Benjamin's  Chalmers,  Bills  &  Notes,  p. 
182,  art.  188;  Story,  Bills,  %%  376,  377; 
Magruder  v.  Union  Bank,  3  Pet.  87,  7  L.  ed. 
612,  Affirmed  in  7  Pet.  291,  8  L.  ed.  689; 
Juniata  Bank  v.  Hale,  16  Serg.  &  R.  167,  16 
Am.  Dec.  568;  Groth  v.  Gyger,  31  Pa.  271, 
72  Am.  Dec.  745 ;  State  v.  Churchill,  48  Ark. 
426,  3  S.  W.  362,  880. 

If  it  was  the  first  National  Bank's  fault 
that  it  did  not  receive  the  notice  from  the 
Manistee  Bank  inunediately  after  the  dis- 
47  L.  R.  A. 


honor,  it  could  take  no  advantage  of  that 
fact,  that  is  all. 

Benjamin's  Chalmers,  Bills  ft  Notes,  p. 
205,  art.  201,  note. 

There  was  no  legal  notice  given  to  the 
bank  of  the  dishonor  of  any  note. 

The  suspension  of  the  bank's  business  did 
not  suspend  the  corporate  existence  of  the 
bank. 

The  bank  examiner  had  no  connection  with 
the  bank  or  receiver;  he  had  simply  the 
statutory  authority  to  examine  the  bank's 
books  when  directed  by  the  comptroller. 

U.  S.  Rev.  Stat.  §  5240. 

If  he  was  in  fact  in  charge  of  the  bank's 
assets,  he  was  no  more  than  a  statutory  cus- 
todian, and  as  such  could  not  receive  the 
notice  of  dishonor  any  more  than  a  stranger. 

House  V.  Vinton  Nat.  Bank,  43  Ohio  St 
346,  54  Am.  Rep.  813. 

The  president  of  the  bank  remained  in  its 
service  at  least  up  to  the  day  on  which  the 
receiver  (not  the  examiner)  took  possession 
of  its  books,  papers,  and  assets. 

American  Surety  Co.  v.  Pauly,  170  U.  S. 
161,  42  L.  ed.  988,  18  Sup.  Ct.  Rep.  563. 

Notice  should  have  be^  given  to  him  or 
someone  who  represented  the  bank. 

House  V.  Vinton  Nat.  Bank,  43  Ohio  St. 
346,  54  Am.  Rep.  813. 

Borrowing  money  is  out  of  the  usual 
course  of  a  legitimate  banking  business,  and 
one  who  loans  must  at  his  peril  see  that  the 
officer  or  agent  who  offers  to  borrow  for  a 
national  bank  has  special  authority  to  do  so. 

Western  Nat.  Bank  v.  Armstrong,  152  U. 
S.  346,  38  L.  ed.  470,  14  Sup.  Ct.  Rep.  572 ; 
Chemical  Nat.  Bank  v.  Armstrong,  31  U.  8. 
App.  75,  65  Fed.  Rep.  573,  13  C.  C.  A  47,  28 
L.  R.  A.  239;  Bkmohard  v.  Commercial 
Bank,  44  U.  S.  App.  556,  75  Fed.  Rep.  249, 
21  C.  C.  A.  319;  United  States  Nat.  Bank  v. 
First  Nat.  Bank,  49  U.  S.  App.  67,  79  Fed. 
Rep.  296,  24  C.  C.  A.  597 ;  National  Bank  of 
Commerce  v.  Atkinson,  55  Fed.  Rep.  466; 
Adams  v.  Cook  Nat.  Bank,  Ball,  National 
Banks,  p.  54;  1  Morse,  Banks  &  Banking,  H 
116,  117;  E»  parte  Winsor,  3  Story,  411, 
Fed.  Cas.  No.  17,884;  Silver  Hook  Road 
V.  Greene,  12  R.  I.  164. 

Borrowing  is  one  of  the  functions  which 
the  directors  cannot  shift  from  themselves. 

Western  Nat.  Bank  v.  Armstrong,  152  U. 
S.  346,  38  L.  ed.  470,  14  Sup.  Ct.  Rep.  572; 
National  Bank  of  Commerce  v.  Atkinson,  65 
Fed.  Rep.  465;  Chemical  Nat.  Bank  v.  Arm- 
strong, 31  U.  S.  App.  75,  65  Fed.  Rep.  573, 
13  C.  C.  A.  47,  28  L.  R.  A.  239;  Blanchard  v. 
Commercial  Bank,  44  U.  S.  App.  556,  75  Fed. 
Rep.  249,  21  C.  C.  A.  319;  United  States  Nat. 
Bank  v.  First  Nat.  Bank,  49  U.  S.  App.  67, 
79  Fed.  Rep.  296,  24  C.  C.  A.  597. 

In  the  business  of  banking,  redisoounting 
commercial  paper  is  only  a  method  of  bor- 
rowing money. 

Fleckner  v.  Bank  of  United  States,  8 
Wheat.  338,  5  L.  ed.  631 ;  National  Bank  t. 
Johnson,  104  U.  S.  277,  26  L.  ed.  745;  Afer- 
chants'  Nat.  Bank  v.  Sevier,  14  Fed.  Rep. 
662 ;  People  v.  Utica  Ins.  Co.  15  Johns.  358, 
8  Am.  Dec.  243;  City  Bank  v.  Bruce,  17  N. 
Y.  507;  Smith  v.  Exchange  Bank,  26  Ohic 
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St,  141;  Preteott  Nat,  Bank  ▼.  Butler,  167 
Mass.  548,  32  K  £.  909;  Freeman  v.  Britain, 
17  N.  J.  L.  191;  Laaear  v.  National  Union 
Bank,  52  Md.  78,  36  Am.  Rep.  355;  Weckler 
▼.  Fir«  ^a^  Bank,  42  Md.  581,  20  Am.  Rep. 
95;  First  Nat.  Bank  y.  Sherburne,  14  111. 
App.  566;  State  ex  rel.  Atty.  Oen,  y.  Boat- 
man's 8av.  Inat.  48  Mo.  189;  Farmers  d  M, 
Bank  y.  Baldwin,  23  Minn.  198,  23  Am.  Rep. 
683;  Pape  y.  Capitol  Bank,  20  Kan.  440,  27 
Am.  Rep.  183;  McLean  y.  Lafayette  Bank,  3 
McLean,  587,  Fed.  Gas.  No.  8,888;  Rodeoker 
y.  Littauer,  19  U.  6.  App.  455,  59  Fed.  Rep. 
857,  8  C.  C.  A.  320;  Ckemioal  Nat,  Bank  y. 
Arm«^ron^,76  Fed.  Rep.  339;  Byrne  v,Kenni' 
feck,  Batty,  273;  Fereday  y.  Wightu^iok, 
Tamlyn,  250 ;  Mussey  y.  Eagle  Bank,  9  Met. 
306;  ^tna  Nat,  Bank  y.  Charter  Oak  L, 
Ins.  Co,  50  Conn.  167;  Lamb  v,  Cecil,  28  W. 
Va.  653;  Ridgtoay  y.  National  Bank,  12  Ky. 
L.  Rep.  216. 

It  U  not  presumed  that  Denney  had  the 
power  to  bind  the  defendant  bank  merely 
because  he  assumed  the  right,  as  its  cashier, 
to  do  so. 

Oelpcke  y.  Dubuque,  1  Wall.  175,  17  L.  ed. 
520;  American  Exoh,  Nat.  Bank  y.  Oregon 
Pottery  Co,  55  Fed.  Rep.  265;  Thomas  y. 
Oity  Nat.  Bank,  40  Neb.  501,  24  L.  R.  A. 
263,  58  N.  W.  943;  4  Thomp.  Corp.  §S  4880, 
4882;  City  Electric  Street  R.  Co,  y.  First 
Nat.  E»ch.  Bank,  62  Ark.  33,  31  L.  R.  A. 
535,  34  S.  W.  89;  Mechanics*  Bank  y.  Bank 
of  Columbia,  5  Wheat.  326,  5  L.  ed.  100; 
United  States  v.  City  Bank,  21  How.  356,  16 
L.  ed.  130;  The  Floyd  Acceptances,  7  Wall. 
666,  19  L.  ed.  169;  Friedlander  v.  Texas  d 
P,  R.  Co,  130  U.  S.  416,  32  L.  ed.  991,  9  Sup. 
Ct.  Rep.  570;  Western  Nat.  Bank  y.  Arm- 
strong, 152  U.  S.  346,  38  L.  ed.  470,  14  Sup. 
€t.  Rep.  572. 

The  protection  which  commercial  usage 
throws  around  negotiable  paper  cannot  be 
used  to  establish  the  authority  of  an  agent 
to  issue  or  indorse  it. 

The  Floyd  Acceptances,  7  Wall.  666,  19 
L.  ed.  169;  1  Dan.  Neg.  Inst.  §§  273,  279; 
Peoples  Bank  y.  Si.  Anthony's  Romxin 
Catholic  Church,  109  N.  Y.  512,  17  N.  E. 
408;  City  Electric  Street  R,  Co.  y.  First  Nat, 
Emsh.  Bank,  62  Ark.  33,  31  L.  R.  A.  535,  34 
S.  W.  89;  Chemical  Nat.  Bank  v.  Wagner,  93 
Ky.  525,  20  S.  W.  535 ;  West  St.  Louis  Sav. 
Bank  y.  Shaumee  County  Bank,  95  U.  S.  557, 
24  L.  ed.  490;  McCullough  v.  Moss, 
5  Denio,  567;  Davis  y.  Rockingha>m 
Invest.  Co.  89  Va.  290,  15  S.  E.  547. 

Even  if  it  had  been  shown  that  Denney  was 
employed*  by  the  directors  to  run  the  bank, 
that  would  haye  constituted  him  the  general 
agent  only  as  to  ordinary  transactions  inci- 
dent to  its  business,  and  would  not  have 
authorized  him  to  borrow  money,  or  to  in- 
dorse notes  for  that  purpose. 

Fifth  Ward  Sav.  Bank  y.  First  Nat.  Bank, 
47  N.  J.  L.  357,  1  Atl.  478 ;  Life  d  F.  Ins.  Co. 
v.  Mechanic  F,  Ins.  Co.  7  Wend.  31;  McCul- 
lough y.  Moss,  5  Denio,  567;  Western  Nat. 
Bank  y.  Armstrong,  152  U.  S.  346,  38  L.  ed. 
470,  14  Sup.  Ct.  Rep.  572. 
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Messrs.  Dodge  Sc  Joluisoiiy  for  appeUeot 

Notice  may  be  given  to  the  person  la 
charge  of  the  indorser's  office. 

Mercantile  Bank  v.  McCarthy,  7  Mo.  App. 
318;  Lord  y.  Appleton,  15  Me.  270;  Edson 
V.  Jacobs,  14  La.  494;  Jones  v.  Mansker,  15 
La.  51;  Stainback  y.  Bank  of  Virginia,  11 
Gratt.  260;  Dickerson  y.  Turner,  12  Ind. 
225 ;  Aurianne  y.  Eschbacher,  28  La.  Ann.  48. 

When  the  Press  Printing  Company  note 
became  due  it  was  in  the  hands  of  the  l^'irst 
National  Bank  for  payment.  That  bank 
had  received  it  some  time  before  matujity, 
and  it  was  the  bank's  duty,  under  the  law 
and  the  custom  among  banks,  as  indorser,  to 
pay  the  note  and  protect  its  good  name,  or, 
if  necessary  so  to  do,  to  protect  the  owner. 
It  was  his  duty  to  give  notice  of  protest,  or 
have  some  duly  qualifled  officer  serve  notice 
of  protest,  as  required  by  the  rules  of  the 
law  merchant,  or  by  the  statute,  if  any  ex- 
isted. 

Morse,  Banks  &  Banking,  p.  352. 

If  an  agent  neglects  to  give  proper  notice 
of  dishonor,  and  the  indorser  is  discharged 
thereby,  he  will  be  liable  for  the  face  of  the 
note. 

Borup  y.  Nininger,  5  Minn.  523;  Ayrault 
V.  Pacifio  Bank,  47  N.  Y.  570,  7  Am.  Rep. 
489. 

If  a  bank  receives  a  note  from  another 
bank  for  collection,  indorsed  by  the  cashier 
of  the  latter  bank,  it  is  its  duty  as  a  collect- 
ing agent  to  present  the  note  for  payment, 
and,  if  it  is  not  paid,  to  give  notice  of  its 
dishonor  to  the  bank  from  which  it  was  re- 
ceived. 

Phipps  v.  Millbury  Bank,  8  Met  79. 

The  undertaking  of  a  bank  to  collect  a 
note  is  held  to  include  the  duty  of  giving  no- 
tice by  notary  or  otherwise. 

Tieman  v.  Commercial  Bank,  7  How. 
(Miss.)  656,  40  Am.  Dec.  83;  Agricultural 
Bank  v.  Commercial  Bank,  7  Smedes  &  M. 
592. 

Any  notary  who  has  the  note  in  his  hands 
to  protest  is  authorized  to  give  the  notice  as 
the  holder's  agent,  and  his  authority  to  give 
the  notice  will  be  presumed  by  his  possession 
of  the  bill,  and  by  his  signing  the  notice  as 
notary. 

Oreene  v.  Farley,  20  Ala.  322;  Renick  v. 
Robbins,  28  Mo.  339;  Bank  of  Utica  v. 
Smith,  18  Johns.  230;  Burbank  v.  Beach,  15 
Barb.  326;  Bradley  v.  Davis,  26  Me.  45. 

Demand  and  notice  may  be  waived  by  an 
act  of  the  indorser  or  drawer,  calculated  to 
put  the  holder  off  his  guard,  and  prevent 
him  from  treating  the  note  as  he  would 
otherwise  have  done. 

Parsons,  Notes  &  Bills,  p.  582 ;  Spencer  y. 
Harvey^  17  Wend.  489;  Bruce  v.  Lytle,  13 
Barb.  163;  Taylor  v.  French,  4  E.  D.  Smith, 
458;  Phipson  v.  Kneller,  1  Starkie,  116; 
Mintum  v.  Fisher,  7  Cal.  573;  Havens  v. 
Talbott,  11  Ind.  323. 

Any  act  which  puts  the  holder  off  his 
guard,  and  so  induces  him  to  neglect  proper 
demand  or  notice,  is  a  waiver. 

2  Dan.  Neg.  Inst.  143;  Boyd  v.  Bank  of 
Toledo,  32  Ohio  St.  526,  30  Am.  Rep.  624. 

Demand  and  notice  may  be  dispensed  with 
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by  the  indorser  by  lome  act  of  Mb  own  in 
that  regard. 

Ashley  ▼.  Qunton,  15  Ark.  422. 


t  Ch.   J.,    delivered  the  opinion   of 
the  court: 

This  is  a  suit  by  the  appellee  against  the 
appellant,  as  the  indorser  on  two  promis- 
sory notes;  the  one  drawn  by  the  McCarthy 
&  Joyce  Ck>mpany,  payable  to  the  appellant, 
at  its  office  in  Little  Rock,  on  the  10th  Feb- 
ruary, 1893,  dated  July  19,  1892,  for  the  sum 
of  $5,000,  with  8  per  centum  per  annum  in- 
terest from  date  until  paid,  and  indorsed  by 
James  McCarthy  and  George  Mandlebaum, 
secretary  and  treasurer.  The  First  Na- 
tional Bank  of  Little  Rock — the  drawee — 
in  due  course  of  trade  assigned  and  transfer- 
red said  note,  for  value,  by  indorsement,  to 
the  appellee  national  bank,  of  Manistee, 
Michigan,  and  the  latter  thereby  became  the 
owner  thereof.  This  note  was  presented  for 
payment  at  the  First  National  Bank  of  Little 
Rock  in  due  time  after  maturity,  payment 
refused,  and  the  same  was  duly  protested  be- 
fore suit.  This  suit  is  also  on  a  second  note, 
made  to  the  order  of  George  R.  Brown  on 
October  10,  1892,  for  $4,000,  with  10  per 
cent  interest  from  maturity  until  paid,  due 
and  payable  at  the  First  National  Bank  of 
Little  Rock,  Arkansas,  ninety  days  after 
date,  by  the  Press  Printing  Company,  George 
R.  Brown,  president,  the  same  falling  due 
January  11,  1893.  This  second  note  was 
duly    indorsed    by    George  R.    Brown,    the 

Sayee,  to  the  First  National  Bank,  waiving 
emand  and  protest,  and  by  it  indorsed  and 
transferred  for  value  to  appellee  bank,  be- 
fore maturity.  In  due  time  it  was  sent  by 
appellee  to  appellant  bank  for  collection,  it 
being  made  payable  at  its  office  or  place  of 
business.  The  appellant  thus  became  the 
agent  of  the  appellee  to  collect  the  note,  al- 
though it  was  liable  thereon,  as  the  immedi- 
ate indorser,  to  appellee.  The  First  Na- 
tional Bank  of  Little  Rock,  the  appellant  here 
and  defendant  in  the  court  below,  thereby 
was  made  to  occupy,  or  rather  chose  to  oc- 
cupy, two  antagonistic  positions,  the  one  as 
indorser,  and  conditionally  responsible  for 
the  payment  of  the  note,  and  tne  other  as 
the  agent  of  the  appellee,  to  collect  the  same, 
and,  peradventure,  from  itself.  Appellant, 
after  a  delay  of  twelve  or  fifteen  days,  re- 
turned the  note  to  the  appellee,  with  notifi- 
cation of  its  nonpayment.  Upon  this  state 
of  case  the  defendant  asked  the  court  to  give 
the  following  instruction  (No.  11),  to  wit: 
"If  the  plaintiff  is  excusable  for  not  making 
demand  and  giving  notice  of  dishonor  to  the 
defendant  bank  at  the  maturity  of  the 
Press  Printing  Company  note  it  was  its 
duty  to  do  so  as  soon  as  the  cause  of  the  de- 
lay ceased  to  operate,  and  if  it  neglected  to 
do  so,  the  defendant  bank  is  discharged." 
This  instruction  the  court  refused  to  give, 
but  in  its  general  charge,  on  its  own  motion, 
gave  the  following  on  the  subject,  to  wit: 
"(6)  The  indorser  of  commercial  paper  is 
not,  like  the  maker,  absolutely  bound  to  pay 
the  paper  upon  which  his  name  appears.  The 
indorser's  liability  is  conditioned  to  pay  if 
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the  maker,  on  due  presentment  at  maturity, 
fails  to  pay,  and  upon  due  notice  of  such  de- 
fault by  the  maker  being  given  the  indorser 
[as  set  forth  in  other  instructions].  (7) 
So,  in  this  case,  the  defendant  bank  would 
be  liable  only  on  such  presentment  and  no- 
tice, unless  you  may  find  as  to  one  of  the 
notes  [the  Press  Printing  Company  note] 
that  at  the  time  of  maturity,  and  when  pay- 
ment should  have  been  made,  it  was  in  the 
hands  of  the  defendant  bank,  as  the  agent 
of  plaintiff,  for  collection,  and  the  defend- 
ant bank  failed  to  make  such  presentment 
and  demand,  and  returned  it  to  the  plaintiff 
bank  without  having  taken  such  steps.  The 
defendant  bank,  in  such  case,  would  not  be 
discharged  of  liability  by  reason  of  a  failure 
to  present  for  pavment  growing  out  of  its 
own  failure  to  discharge  its  duty  to  the 
plaintiff  bank,  and  notice  to  it  would  be 
waived."  In  refusing  to  give  the  instruc- 
tion asked  by  defendant,  and  in  giving  the 
instruction  quoted,  the  defendant  argues 
that  the  court  erred,  and  makes  this  error  a 
ground  for  its  motion  lor  new  trial. 

The  defendant  contends  that  "it  is  not  the 
usage  to  send  a  note  to  the  obligor  for  collec- 
tion from  himself,"  citing  American  Esp^K. 
Nat,  Bank  v.  Metropolitan  Nat.  Bank,  71 
Mo.  App.  451,  and  Drovers*  Nat.  Bank  v. 
Anglo-American  Pkg.  d  Provision  Co.  117 
111.  100,  67  Am.  Rep.  865,  7  N.  E.  601.  In  the 
former  it  is  held:  'If  a  bank  receiving 
paper  for  collection  payable  at  a  distant 
place  sends  it  by  mail  to  the  payor  for  collec- 
tion, it  is  guilty  of  negligence,  and  this,  too, 
though  the  payor  is  the  only  bank  in  the 
place,  and  though  it  is  customary  thus  to 
send  paper  for  collection,  since  the  custom 
is  unreasonable,  and  though  the  bank  payor 
failed  within  the  time  the  forwarding  bank 
had,  under  the  law,  to  forward  the  paper,  as 
the  forwarding  bank  did  in  fact  forward  it 
in  a  shorter  time."  This  particular  question 
is  not  a  question  in  the  case  at  bar,  as  was 
the  question  in  the  Missouri  case,  between 
the  principal  and  its  collecting  agent,  for 
neglect  of  duty  as  such  on  the  collector's 
part,  but  the  question  here  is  one  between 
the  owner  of  the  note  and  inunediate  in- 
dorser. The  agency  of  the  latter  is  only  in- 
cidentally involved.  This  indorser  claims 
to  be  discharged  because  of  the  nonprotest  of 
the  note,  claiming  that  it  was  not  responsible 
for  the  failure  to  make  demand  and  protest. 
It  was  not  sued  for  failing  to  make  demand 
and  protest  as  against  the  other  indorser, 
but  sued  as  an  indorser ;  and  its  only  defense 
is  that  no  demand  and  protest  for  the  fail- 
ure of  itself  to  pay  is  shown.  The  object  of 
demand  is  payment;  the  object  of  protest  is 
to  notify  all  interested  that  payment  has 
been  refused.  It  would  seem  to  be  a  useless 
procedure  to  notify  one  who  has  made,  or 
ought  to  have  made,  the  demand,  and  been 
refused,  that  such  was  the  fact.  It  is  true 
that  it  is  said  by  many  authorities — and 
that  is  doubtless  the  law — that  it  is  negli- 
gence per  86  on  the  part  of  the  holder  of  a 
note  to  send  it  to  one  of  the  obligors  for  col- 
lection; but  it  is  only  negligence  in  the 
holder  in  so  far  as  he  has  appointed  an  im- 
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proper  agent  to  collect  the  note,  for  the  delin- 
quent agent  ought  not  to  be  neard  to  plead 
hia  own  failure  to  do  his  assumed  duty  as 
agent;  and,  besides,  the  question  of  negli- 
gence does  not  arise  when  the  person  who  is 
such  agent  and  also  an  obligor  is  sought  to 
be  bound  in  the  latter  capacity  only.  It  is 
not  a  question  of  negligence,  but  of  notice, 
which  18  always  necessary  in  order  to  bind 
an  indorser,  unless  there  has  been  a  waiver, 
express  or  implied.  The  instruction  of  the 
court  put  this  question  to  the  jury  properly, 
and  there  was  no  error  in  that  regard. 

The  ease  of  Drovers*  Nat.  Bank  v.  Anglo- 
American  Pkg,  d  Provision  Co.  117  111.  100, 
57  Am.  Rep.  855,  7  N.  E.  601,  was  where  the 

Sacking  and  provision  company  gave  the 
ank  a  certified  check  of  Kieldsen  on  Rice  & 
Messman,  bankers,  of  Cadellac,  Michigan,  for 
collection.  The  collecting  banks  failed  to 
collect^  and  the  Bank  of  Cadellac  failed.  The 
suit  WHS  brought  by  the  packing  and  provi- 
sion company  against  its  agent,  the  Drovers' 
Bank,  to  hold  it  responsible  for  negligence  in 
not  making  demanq,  ete.,  and  their  failing 
to  collect  l^fore  the  payee  bank  failed.  The 
collecting  bank  was  held  liable,  because  it 
had  sent  the  check  directly  to  the  bank 
primarily  liable  for  collection,  and  not  to  a 
proper  agent  to  see  to  the  collection.  That 
was  a  suit  for  negligence  in  the  agent.  The 
suit  at  bar  is  against  the  Little  Rock  bank 
as  one  of  the  obligors  on  the  note.  It  pleads, 
not  diligence,  but  a  want  of  notice  of  pro- 
test and  nonpayment,  for  its  defense. 

The  next  question  is  whether  or  not  the 
Little  Rock  bank  is  bound  for  the  acts  of  its 
cashier,  Denney,  in  negotiating  these  notes. 
The  facts  are  that  this  bank  received  these 
two  notes;  whether  by  purchasing  the  same, 
or  for  it  own  accommodation,  it  is  really  im- 
possible to  say,  nor  does  it  matter,  in  one 
view  of  the  case.  The  cashier^  Denney,  had 
had  business  conferences  with  the  represen- 
tatives of  the  appellee  bank,  which  seems  to 
have  money  to  loan,  in  the  usual  course  of 
banking  business,  and  the  Little  Rock  bank 
requirS  money,  as  its  officials  represented, 
to  enable  it  to  meet  its  demands  in  removing 
the  cotton  crop.  Whether  this  was  the  real 
reason  or  not,  it  does  not  matter,  so  far  as 
parties  who  did  not  know  or  have  reason  to 
know  the  contrary  are  concerned.  The  ap- 
pellee bank  paid  the  Little  Rock  bank  the 
money  on  the  two  notes  in  question,  and  by 
direction  of  the  latter  deposited  the  amount 
with  the  New  York  bank  to  ite  credit.  In  due 
time  the  appellee  demanded  the  payment  bf 
the  two  notes,  and  payment  was  refused.  It 
then  sued  the  appellant  bank  as  one  of  the 
indorsers  on  each  of  the  two  notes,  and  the 
real  beneficiary  of  their  sale  to  the  appellee; 
and  the  defense  is  that  Denney,  the  cashier, 
had  no  authority  to  bind  his  bank  in  such  a 
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dealing.  On  this  point  the  court  below  gave 
its  instruction  No.  2,*  and  also  for  plaintiff 
No.  4,t  in  which  we  see  no  error.  See  also 
recent  case  of  Auten  v.  United  States  Nat, 
Dank,  174  U.  S.  125,  43  L.  ed.  920,  19  Sup. 
Ct.  Rep.  628.  That  the  president  or  other 
official  of  the  Little  Rock  bank  should  have 
successfully  schemed  to  divert  the  Little 
Rock  bank's  funds  to  ite  credit  in  the  New 
York  bank  to  his  own  use  by  making  use  of 
his  official  authority  cannot  be  introduced 
to  defeat  the  claim  of  the  Manistee  bank  in 
this  action.  It  had  parted  with  ite  money 
in  due  course  of  trade,  and  paid  it  out  on 
the  direction  of  the  appellant  bank ;  and  cer- 
tainly  a  misuse  or  misapplication  of  it  after- 
wards by  the  fraud  and  chicanery  of  the 
appellant  bank  ought  not  to  prejudice  the  ap- 
pellee bank,  if  it  is  innocent;  and  there  is 
nothing  shown  to  the  contrary. 

It  is  contended  by  the  defendant  that  de- 
mand and  notice  upon  Armstrong,  the  Fed- 
eral examiner  in  possession  of  the  insolvent 
bank,  was  irregular,  and  not  sufficient  to 
bind  the  bank.  Armstrong  was  not,  it  is 
true,  an  officer  or  agent  of  the  corporation, 
but  was,  by  operation  of  law,  in  charge  of 
ite  books,  papers,  and  other  papers  to  the 
exclusion  of  all  others.  There  was,  there- 
fere,  no  other  person  upon  whom  to  make 
the  demand  at  the  place  appointed  in  the 
note.  See  Randolph,  Com.  Paper,  §  1083,  by 
analogy.  Besides,  the  teking  position  by  the 
examiner  was  notice  to  all  the  world  that  no 
payment  would  be  made,  unless  afterwards 
in  the  course  of  administration.  This  dis* 
posea  of  the  essential  questions. 

The  judgment  is  affirmed. 

*"(2)  As  to  the  authority  of  Cashier  Denney 
to  bind  the  defendant  bank  by  indorsement  of 
the  note,  I  say  to  you  that  to  the  outside  world 
and  to  parties  dealing  in  good  faith  the  cashier 
of  a  national  bank  is  the  duly-authorized  agent 
of  the  bank  ty  make  such  an  indorsement  for 
the  bonk,  and  the  plaintiff  bank  had  a  right  to 
dval  with  him  as  such  ;  and  the  defendant  bank 
would  not  be  relieved  of  liability  by  reason  of 
an  improper  or  fraudulent  indorsement  made 
by  the  cashier,  Denney,  unless  the  plaintifT  bank 
had  notice  of  such  bad  conduct  or  dishoncac 
dealing  of  the  cashier  with  his  own  bank." 

t"(4)  It  matters  not  what  the  reasons  may 
have  been, — the  reasons  or  inducements  actuat- 
ing W.  C.  Denney,  cashier  of  the  First  National 
Bank,  defendant  herein,  in  negotiating  or  dis- 
counting the  notes  In  controversy.  If  you  find 
from  the  evidence  that  said  Denney  was  cash- 
ier of  the  First  National  Bank,  and  was  deal- 
ing with  the  public  as  its  duly-authorized  offi- 
cer, and  that  plaintiff  had  no  knowledge  that 
W.  C.  Denney,  cashier,  was  engaged  in  defraud- 
ing the  First  National  Bank,  and  that  It,  in  good 
faith,  dealt  with  him  as  an  authorized  officer  of 
that  bank,  then  the  court  instructs  you  that 
Denney's  acts  were  such  as  are  within  the  scope 
of  his  authority  as  such  cashier,  and  the  defend- 
ant bank  would  be  bound  by  bis  acts." 
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O.  B.  STANTON,  Appi., 

V. 

John  SINGLETON  et  dl,,  Reapia. 

1.  A  contract  to  expend  fl0,0OO  In 
«openinar  and  developtnar'*  mlnlnar 
property  which  consisted  of  a  large  number 
of  mining  claims,  both  quarts  and  placer,  and 
in  erecting  a  ten-stamp  quarts  mill,  without 
any  proylsion  as  to  the  place  for  it  or  the 
time  in  which  the  money  should  be  expended, 
except  that  active  operations  should  be  com- 
menced within  thirty  days,  cannot  be  specifi- 
cally enforced  for  want  of  certainty  and  ex- 
actness In  Its  proyisions. 

8.  A  court  vrtll  not  undertake  to  frame 
a  decree  of  •pedllc  performance  of  a 
contract*  where  it  inyolyea  a  continuous  and 
long  series  of  acts  of  supervision  requiring 
special  knowledge  and  skill,  and  repeated  ex- 
aminations and  new  directions,  such  as  would 
be  required  in  enforcing  a  contract  for  open- 
ing and  developing  mining  property  which  con- 
sists of  a  large  number  of  mining  claims  of 
different  kinds,  and  for  erecting  a  quarts 
mill  modern  in  every  particular,  with  stamps 
of  a  certain  weight,  or  its  "equivalent,"  with- 
out specifying  where  the  mill  Is  to  be  built 
or  when  the  contract  is  to  be  performed. 

8,  Tlie  ownerslilp  of  an  undivided  one- 
third  part  of  mlnlnar  property  by  a 
person  who  has  not  executed  a  contract  made 
by  his  cotenants  for  the  opening  and  develop- 
ing of  the  property,  and  who  is  not  a  party 
to  the  action,  will  preclude  a  decree  for  the 
enforcement  of  the  contract  in  favor  of  the 
party  who  was  to  be  let  into  possession,  and 
perform  it. 

(November  10,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Kern  County  in 
favor  of  defendants  in  an  action  to  compel 
specific  performance  of  a  contract  for  the  de- 
velopment of  mining  claims.     Affirmed, 
The  facts  are  stated  in  the  opinion. 
Mr.  J.  W.  Ahrena  for  appellant. 
Messrs.    J.    A.   Haralson   and   Reddy, 
Campbell,  Sc  Metson  for  respondents. 

MoFarlandy  J.,  delivered  the  opinion  of 
the  court : 

The  court  below  sustained  a  demurrer  to 
the  complaint,  and  gave  judgment  for  defend- 
ants, and  plaintiff  appeals  from  the  judg- 
ment. 

The  action  is  brought  to  compel  the  spe- 
cific performance  by  the  two  defendants 
named  of  a  certain  alleged  contract,  a  copy 

NoTB. — As  to  deflnlteness  of  contract,  iee 
cases  In  note  to  WoodruCT  v.  WoodruCT  (N.  J.) 
1  L.  R.  A.  on  page  881 ;  also  Schwanebeck  v. 
Smith  (Md.)  24  L.  R.  A.  168. 

As  to  indetlnlteness  of  quantity  in  contract 
for  purchase,  see  also  Wells  v.  Alexandre  (N. 
Y.)  15  L.  R.  A.  218,  and  note. 

For  refusal  of  specific  performance  on  ac- 
count of  the  difllculty  of  compelling  It  to  be 
fully  performed,  see  Welty  v.  Jacobs  (111.)  40 
L.  R.  A.  98 :  and  Standard  Fashion  Co.  v.  Slegel- 
Cooper  Co.  (N.  Y.)  48  L.  R.  A.  854. 
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of  which  is  annexed  to  the  complaint,  marked 
"Exhibit  A,"  and  made  a  part  thereof.  The 
contract  is  bm  follows: 

Agreement  made  and  entered  into  this  22d 
day  of  June,  1895,  between  John  Singleton, 
F.  M.  Mooers,  and  C.  A.  Burcham,  of  Kern 
county,  state  of  California,  parties  of  tho 
first  part,  and  O.  B.  Stonton,  of  Bakersfield^ 
state  of  California,  party  of  the  second  part. 
Whereas,  the  parties  of  the  first  part  are 
owners  by  location  of  a  certain  mineral  tract 
located  in  the  Summit  mining  district,  Kem 
county,  California,  and  designated  and  de- 
scribed as  follows :  [Here  follows  a  descrip- 
tion of  the  property,  which  consists  of  thir- 
teen different  quartz  and  placer  claims.] 
And  being  desirous  of  obtaining  capital  ta 
>vork  the  same,  hereby  agree  with  party  of 
second  part  that  for  and  in  consideration  of 
one  dollar  in  hand  to  them  paid;  the  receipt 
of  which  is  hereby  acknowledged,  agree  ta 
giye  party  of  second  part  thirty  days'  option 
of  a  one-half  interest  of  the  abore-enumer- 
ated  claims,  now  owned  by  them,  in  consid- 
eration of  the  party  of  the  second  part  agree- 
ing to  spend — First,  ten  thousand  dollars 
($10,000.00)  in  opening  and  developing  said 
property;  second,  in  erecting  a  ten-stamp 
quartz  mill,  modern  in  every  particular,  the 
stamps  to  weigh  not  less  than  seven  hundred 
pounds,  or  the  equivalent,  as  may  be  found 
the  most  desirous  to  work  the  ores.  The 
parties  of  the  first  part  hereby  agree  that, 
this  contract  having  been  entered  into  in 
good  faith,  any  locations  that  they  may  make 
or  cause  to  be  made  in  the  said  district  shall 
be  made  for  the  joint  benefit  of  both  parties. 
The  party  of  the  second  part  shall  have  the 
privilege  to  incorporate  as  many  companies 
as  he  may  deem  fit:  provided,  always,  that 
any  money,  stock,  or  other  'consideration 
that  he  may  obtain  as  profit  shall  be  divided 
equally  between  the  parties  hereto.  The 
parties  of  the  first  part  hereby  agree  that 
the  party  of  the  second  part  shall  have  the 
privilege  any  time  within  six  months  from 
the  date  of  this  instrument  to  purchase  the 
aforesaid  property  for  the  sum  of  five  hun- 
dred thousand  dollars  ($500,000,00).  The 
essence  of  this  contract  being  time,  it  is  mu- 
tually agreed  that,  should  Sie  party  of  the 
second  part  not  commence  active  operations 
jMrithin  thirty  days,  this  contract  shall  be 
null  and  void.  The  party  of  the  second  part 
hereby  agrees  that  all  stock  delivered  to  par- 
ties of  the  first  part  shall  be  free  and  non- 
assessable, and,  further,  if  he  should  fail  to 
fully  carry  out  this  contract,  that  allmonejrs 
paid  or  expended  by  him  shall  be  forfeited, 
and  the  full  properties  returned  to  the  par- 
ties of  the  first  part 

[Signed]  John  Singleton, 

Party  of  the  First  Part 
Frederick  M.  Mooers, 

Party  of   the   First  Part 
O.  B.  Stanton, 

Party  of  the  Second  Part 
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It  will  be  observed  that  this  contract,  al- 
though purporting  to  be  signed  by  the  two 
respondents  and  C.  A.  Burcham,  was  not 
signed  by  the  latter;  and  at  the  hearing  in 
department     (54    Pac    587),    while    other 
points  were  briefly  noticed  by  counsel  for  re- 
spondents, the  stress  of  their  argument  was 
on  the  point  that  the  contract  was  void  be- 
cause not  siffned  by  Burcham,  and  in  the 
opinion  of   the   court   then    rendered   that 
point   was   alone   considered.     But    at   the 
hearing  in  banc,  while  that  point  was  also 
urged,  it  was  elaborately  argued  by  counsel 
for  respondents  that,  even  if  it  be  held  that 
the  contract  was  sufficiently  executed  with- 
out the  signature  of  Burcham,  still  it  was  in 
its  nature  a  contract  which  a  court  of  equi- 
ty will  not  decree   to  be  specifically    per- 
formed; and  we  think  that  this  contention 
must  be  sustained.     The  action  is  based  up- 
on the  contract,  which  was  made  a  part  of 
the  complaint;  and,  of  course,  the  meaning 
which  appears  on  its  face  cannot  be  changed 
by  any  mere  matter  of  averment  in  the  plead- 
ing.    There  is  one  provision  in  the  contract 
to  the  effect  that  the  party  of  the  second 
part  shall   have   the  privilege    within    six 
months  "to  purchase  tne  aforesaid  property 
for  $500,000,    but    whether  the  ''aforesaid 
property''  me'^us  the  whole  of  the  mining 
property  described  or  only  an  undivided  half 
thereof,    we    do    not  understand  that    thi^ 
clause  of   the  contract  is   particularly  in- 
volved in  this  action.     The  contract  gives  to 
the  appellant  "thirty  days'  option  of  a  one- 
half     interest     of     the     above-enumerated 
claims"  upon  the  consideration — First,  that 
he  shall  spend  $10,000  in  opening  and  devel- 
oping the  property;  and,  second,  shall  erect 
a  lO-stamp  quartz  mill,  "modem  in  every 
particular,  the  stamps  to  weigh  not  less  than 
iOO  pounds,  or  the  equivalent,  as  may  be 
found  the  most  desirous  to  work  the  ores." 
If  this  means  anything  it  means  that  he 
should  have  thirty  days  in  which  to  deter- 
mine whether  he  woiUd  spend  the  $10,000 
and  erect  a  mill,  and  thereby  become  entitled 
to  an  undivided  one   half   of   the   property. 
It  is  averred  in  the  complaint  that  appellant 
notified  the  respondents  within  the  thirty 
days  that  he  elected  to  perform  his  part  of 
the  contract,  "and  to  thereby  acquire  the  un- 
divided one-half  interest;"  that  he  then  and 
there  proceeded  to  expend,  and  did  expend, 
$2,000   in  pursuance  of  the  contract;    and 
that  afterwards,  on  or  about  the  9th  day  of 
July,  A.  D.   1805,   the  defendants   informed 
him  that  they  would  not  be  bound  by  the  con- 
tract, and  repudiated  it,  and  have  ever  since 
refused,  and  do  now  refuse,  to  be  bound  by 
the  terms  thereof,  or  to  permit  plaintiff  to 
continue  the  performance  of  labor  on   the 
property,  or  to  expend  the  remainder  of  the 
$10,000,  or  to  erect  a  mill,  and  refuse  to  al- 
low the  appellant  to  enter  upon  the  claims, 
or  to  do  work  thereon,  and  have  refused  to 
execute  to  him  a  deed  to  the  one-half  inter- 
est.    The  prayer  of  the  complaint  is  that 
the  respondents  be  let  into  possession  of  the 
premises  for  the  purpose  oi  performing  the 
work  under  the  contract,  and  for  the~  pur- 
pose of  erecting  the  mill,  and  of  otherwise 
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performing  and  carrying  out  the  covenantii 
of  the  con^cract,  and  that  defendants  be  re- 
strained from  interfering  with  the  work  of 
plaintiff,  "and  that  upon  the  completion  of 
said  labor  and  the  expenditure  of  said  money 
and  the  erection  of  said  ten-stamp  quartz 
mill  the  plaintiff  be  decreed  to  be  the  owner 
of  one- half  interest  in  and  to  the  premises 
set  forth  in  said  complaint,"  and  that  de- 
fendants execute  a  conveyance  to  him  of  an 
undivided  one-half  interest,  etc.     Nothing  is 
said  about   the  tender  under   the  $500,000 
clause,  nor  is  any  relief  asked  under  it;  so 
that  the  only  asserted  ri^ht  to  a  decree  of 
specific  performance   is  uiat  based  on  the 
$10,000  and  quartz  mill  clause.     Of  course, 
there  is,  on  the  face  of  the  instrument,  no 
mutuality  of  contract,  for  appellant  does  not 
promise  in  it  to  do  anything.     It  is  contend- 
ed, however,  that  afterwards  his  notice  to  re- 
spondents of  his  election  to  proceed  imder 
the  contract  made  it  mutual,  under  the  prin- 
ciple announced  in  Haytoard  v.   Houghton^ 
119  Cal.  545,  51  Pac.  853,  and  52  Pac.  44, 
and  some  other  cases  cited;  but,  with  our 
views  of  the  case,  it  is  not  necessary  to  dis- 
cuss the  applicability  of  that  principle  here. 
Neither  is  it  necessary  to  consider  the  point 
(which  is  certainly  not  without  merit)  that 
the  contract  itself  is  void  for  all  purposes  on 
account  of  its  ambiguity  and  uncertainty. 
In  our  opinion,  the  contract  is  one  which 
does  not  allow  a  mutuality  of  the  remedy  of 
a  decree  of  specific  performance,  and  is  not, 
in  its  nature,  a  contract  which  a  court  of 
equity  would  undertake  to  enforce  specifically 
at  the  suit  of  respondents;  and  it  is  settled 
law  that  a  contract  will  not  be  specifically 
enforced  unless  its  character  be  such  that 
either  party  to  it  could  have  it  specifically 
enforced   as  against  the  other.     Cooper  v. 
Penaj  21    Cal.   404,  and   cases  there  cited: 
Walcekam  v.   Barker,   82   Cal.   46,   22   Pac. 
1131;  Anson  v.  Toionsend,  73  Cal.  418,   15 
Pac.  49;  King  v.  Gildersleeve,  79  Cal.  504, 
21  Pac.  961 ;  Banbury  v.  Arnold,  91  Cal.  608, 
27  Pac.  934;  Pom.  Contr.  2d  ed.  S  162.     In 
Cooper  V.  Pena,  21  Cal.  404,  the  court  states 
the  principle  in  this  language:     "The  reme- 
dy must  be  mutual  as  well  as  the  obligation, 
and,  where  the  contract  is  of  such  a  nature 
that  it  cannot  be  specifically  enforced  as  to 
one  of  the  parties,  equity  will  not  enforce  it 
against  the  other."     Therefore,  waiving  ail 
other  questions,  if  the  obligations  of  appr^l- 
lant  as  a  party  to  the  contract   (assuming 
that  he  incurred  any)  are  not  such  as  would 
be  specifically  enforced  by  a  court  of  equity 
at  the  suit  of  respondents,  then,  under  the 
principle  and  authorities  above  stated  and 
referred  to,  this  action  cannot  be  maintained. 
And   it  is  quite  clear  that  his  obligations 
were  of  that  chaiacter. 

Appellant  contends  that  Cooper  v.  Penn, 
21  Cal.  404,  which  is  a  leading  case  on  the 
general  subject,  and  has  been  frequently 
cited,  should  not  be  taken  as  authority  here, 
beciiuse  the  obligation  of  plaintiff  there  w:is 
for  expressly  designated  personal  services. 
Hut  Cooper  v.  Pena  is  cited  mainly  to  the 
point  that  there  must  be  "a  mutuality  of 
remedy;"  and.  if  thore  he  not  such  mutualitv, 
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— ^no  matter  from  what  eause, — the  principle 
declared  in  that  case  applies.  Moreover,  it 
is  difficult  to  see  any  dinerence  in  kind  be- 
tween the  obligation  of  the  appellant  here 
and  that  which  was  held  not  specifically  en- 
forceable in  Cooper  v.  Pena;  for  "opening 
and  developing"  a  mine,  and  "erecting''  such 
a  quartz  mill  as  is  described  in  the  contract, 
certainly  involved  to  some  degree  personal 
skilled  services,  knowledge,  judgment,  and 
skill,  and  a  repose  of  confidence.  But,  apart 
from  the  foregoing  consideration,  the  remedy 
of  specific  performance  would  not  lie  against 
appellant  in  the  case  at  bar  for  want  of  cer- 
tainty and  exactness  in  the  contract.  A  con- 
tract expressed  in  very  general  terms  might 
not  be  void  for  uncertainty,  and  might  be  the 
basis  of  an  action  for  damages  for  its  breach, 
while  it  would  be  entirely  too  loose  and  inex- 
act to  warrant  a  decree  for  specific  perform- 
ance. In  Pom.  Contr.  2d  ed.  S  159,  it  is 
said:  "A  greater  amount  or  degree  of  cer- 
tainty  is  required  in  the  terms  of  an  agree- 
ment which  is  to  be  specifically  execut^  ia 
equity  than  is  necessary  in  a  contract  which 
is  to  be  the  basis  of  an  action  at  law  for 
damages.  An  action  at  law  is  founded  upon 
the  mere  nonperformance  by  the  defendant, 
and  this  negative  conclusion  can  often  be  es- 
tablished without  determining  all  the  terms 
of  the  agreement  with  exactness.  The  suit 
in  equity  is  wholly  an  affirmative  proceedinuf. 
The  mere  fact  of  nonperformance  is  not 
enough;  its  object  is  to  procure  a  perform- 
ance by  the  defendant,  and  this  demands  a 
clear,  definite,  and  precise  understanding  of 
all  the  terms;  they  must  be  exactly  ascer- 
tained before  their  performance  can  be  en- 
forced." Now,  in  the  case  at  bar  the  prop- 
erty to  which  the  contract  relates  consists  of 
a  large  number  of  mining  claims  of  different 
kinds, — -quartz  and  placer;  and  a  provision 
for  "opening  and  developing  said  property" 
is  certainly  too  general  and  indefinite  to  be 
specifically  enforced  by  an  equity  decree. 
Moreover,  the  provision  for  "erecting  a  ten- 
stamp  quartz  mill,"  etc.,  does  not  provide 
where  it  is  to  be  erecteu, — not  even  that  it 
shall  be  on  "said  property;"  but,  assuming 
its  meaning  to  be  that  the  mill  shall  be  on 
some  part  of  one  of  the  large  number  of  rain- 
ing claims  described  in  the  contract,  still, 
with  that  meaning,  it  is  widely  uncertain 
and  indefinite  as  to  the  place  where  it  was 
to  be  erected ;  and  the  place  of  the  location  of 
the  mill  would  probably  be  a  matter  of  very 
great  importance.  Again,  there  is  no  provi- 
sion as  to  the  limit  within  which  the  $10,- 
000  should  be  expended  in  developing  the 
mine,  or  within  which  the  mill  should  be 
erected.  The  only  provision  touching  that 
subject  is  that  the  appellant  should  "com- 
mence active  operations" — ^whatever  that 
may  mean — within  thirty  days.  In  all  these 
respects  the  contract  is  too  loose  and  vague 
to  justify  a  decree  of  specific  performance. 

Moreover,  a  court  will  not  undertake  to 
frame  a  decree  of  specific  performance  where 
it  involves  a  continuous  and  long  series  of 
acts  of  supervision  requiring  special  knowl- 
edge and  skill  and  repeated  examinations 
and  new  directions.     Tn  Pom.  Contr.  2cl  ed. 
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S  312,  the  author  states  the  law  on  this  point 
— and  he  cites  a  multitude  of  authorities  to 
sustain  the  texi — as  follows :     "Finally,  con- 
tracts which,  by  their  terms,  stipulate  for  a 
succession  of  acts,  whose  performance  cannot 
be  consummated  bv  one  transaction,  but  will 
be  continuous,  and  require  protracted  super- 
vision and  direction,  with  the  exercise  of  S]>e- 
cial  knowledge,  skill,  or  judgment  in  such 
oversight, — such  as  agreements  to  repair  or 
to  build,  to  construct  works,  to  build  or  car- 
ry on  railways,  mines,  quarries,  and  other 
analogous  undertakings, — are  not,  as  a  gen- 
eral rule,  specifically  enforced."    The  rule 
is  aptly  stated,  and    authorities  cited,   in 
Clamo  V.  Orayaon,  30  Or.  144,  46  Pac.  426, 
which,  in  its  leading  features,  is  much  like 
the  case  at  bar.    In  that  case  the  plaintiff 
claimed  under  an  option  to  purchase  a  mine, 
with  the  right  to  work  it  until  a  certain 
time,  and  then  buy  it  at  a  certain  price.    Ue 
was  ousted  by  the  other  party  before  the  ex- 
piraUon  of  the  time.    He  brought  an  action 
to  be  restored  by  a  decree  of  specific  perform- 
ance to  possession,  and  to  be  allowed  to  con- 
tinue the  work;  daiming,  also,  that  certain 
intermediate  proceeds  of  the  mine  should  be 
accounted  for,  and  applied  on  the  purchase 
price,  which  raises  questions  not  pertinent 
here.    With  respect  to  the  point  now  under 
consideration,  the  court  saia :     "One  element 
of  the  prayer  of  plaintiff  is  that  he  be  put  in 
possession,  and  maintained  there,  and  that  a 
future  time  be  fixed  in  which  plaintiff  shall 
satisfy  any  balance  found  due  on  the  ac- 
counting after  possession  ^ven;  and    this 
proposition  was  urged  both  in  the  briefs  and 
at  the  argument.     We  think  it  untenable  for 
two  reasons:     First,  the  act  required  of  the 
court  comprehends  an  order  continuous  in  its 
nature,  requiring  protracted  supervision  and 
direction,  with  Uie  exercise  of  special  knowl« 
edge,  skill,  or  judgment  in  the  oversight,  to 
determine  whether  the  mine  is  being  oper- 
ated under  the  conditions  of  the  contract,  and 
will    not    be    specifically    enforced.     Pom. 
Contr.  2d  ed.  §  312;  Rutland  Marble  Co.  v. 
Ripley,  10  Wall.  368,  19  L.  ed.  961 ;  Beck  r, 
Allison,  56  N.  Y.  367,  16  Am.  Rep.  430;  Maa- 
tin  V.  Bailey,  61   Mo.  196."     In  Mastiny. 
Halley  the  court  refused  to  specifically  en- 
force V  contract  to  convey  because  the  con- 
sideration of  the  contract  was  the  plaintiff's 
undertaking  to  erect  a  certain  building  on 
the  land,  which  could  not  have  been  specifi- 
cally  enforced   against   the   jplaintiff;     the 
court  saying :  "A  court  of  equity  will  not  en- 
force building  contracts."    In  Lattin  v.  Bae- 
ard,  91  Cal.  87,  27  Pac.  515,  this  court  held 
that  the  remedy  of  specific  performance  did 
not  lie  in  favor  of  plaintiff,  because  it  could 
not  have  been  invoked  in  favor  of  defendant 
on  account  of  the  nature  of  the  latter's  obli- 
gations.   The  court  said:     "The  agreement 
that  McLoughlin  will  operate  the  road  for 
the  stipulated  period  in  the  mode  Agreed  up- 
on is  a  substantial  and  important  part  of  the 
obligation,  which  has  not  been  performed, 
and  of  which  specific  performance  cannot  be 
enforced  by  a  decree.'*    It  is  evident  that 
the  contract  here  involved  is,  on  the  part  of 
appellant,  within  the  principle  above  stated. 
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A  decree  that  appellant  "be  let  into  posflee- 
■ion  of  said  premises  for  the  purpose  of  per- 
forming the  labor  provided  for  in  the  con- 
tract,  and  for  the  erection  of  said  ten-stamp 
quartz  mill,  and  to  otherwise  perform/'  etc., 
would  be  only  the  beginning  of  the  court's 
work.  It  would  have  to  be  followed  by  nu- 
merous and  repeated  supervisions  and  inves- 
tigations and  additional  decrees  and  orders, 
all  requiring  judgment  and  skill  in  a  special 
business.  It  would  have  to  be  determined 
afterwards  what  would  constitute  "opening 
and  developing"  the  property;  on  what  part 
of  the  numerous  mines  the  developing  should 
be  attempted;  whether  the  work  in  develop- 
ing was  done  properly,  and  in  good  faith; 
and  whether  it  was  done  in  such  maimer  as 
would  reasonably  tend  to  so  prospect  the 
ground  as  to  show  whether  or  not  it  con- 
tained valuable  ore,  and  to  put  it  in  such  con- 
dition as  to  be  worked  to  advantage  if  such 
ore  should  be  discovered.  The  same  super- 
vision would  be  necessary  oiver  the  building 
of  the  mill, — ^where  it  should  be  located; 
whether,  if  erected,  it  would  be  "modem  in 
every  particular;"  and  whether,  if  the 
stamps  should  be  less  than  700  pounds,  it 
would  still  be  "the  equivalent,  as  may  be 
found  the  most  desirous  to  work  the  ore." 
And  then  within  what  time  must  the  devel- 
oping be  done  and  the  mill  be  built?  All 
this— to  say  nothing  of  the  tangled  provi- 
sions about  stocks  of  corporations  "nonas- 
sessable"— clearly  brings  the  case  within 
that  class  with  respect  to  which  courts  will 
not  undertake  to  irame  decrees  for  specific 
performance.  Moreover,  Burcham  is  a  ten- 
ant in  common  of  the  whole  property,  hold- 
ing an  undivided  one  third  of  every  part  and 
parcel  of  it,  seised  per  my  et  per  taut;  and, 
as  he  did  not  execute  the  contract,  and  is 
not  a  party  to  the  action,  how  can  it  be  de- 
creed that  appellant  be  let  into  possession 
and  allowed  to  use  the  property  in  the  man- 
ner asked  by  him,  when  the  court  has  no  con- 
trol over  Burcham  or  his  interest?  This  was 
one  of  the  points  considered  in  Cooper  v. 
Pena,  for  the  court  there  says :  "It  is  prop- 
er to  remark  that  there  is  no  assurance  that 
the  offer  could  be  carried  out,  for  there  is  a 
third  person  to  be  consulted,  who  might  re- 
fuse to  act  in  the  matter,  or  might  not  agree 
to  a  satisfactory  partition."  Appellant  has 
cited  a  few  cases  tending  somewhat  to  the 
point  that  appellant's  obligation  could  have 
f>ecn  specifically  performed,  but  they  are 
mostly  railroad  cases,  where,  in  order  to  pro- 
tect various  interests  of  great  magnitude, 
courts  have  undertaken  to  temporarily  oper- 
ate railroads  through  receivers,  and  in  a  few 
instances  have  ordered  railroads  to  be  com- 
pleted. They  are  exceptional  cases,  and  do 
not  disturb  the  general  rule  as  hereinbeforo 
stated.  Our  conclusion  is  that  the  court  be- 
low properly  sustained  the  demurrer,  and 
gave  judgment  for  defendants,  and  that  ap- 
pellant, if  he  have  any  cause  of  action  grow- 
ing out  of  the  contract,  must  be  left  to  the 
remedy  of  a  suit  at  law  for  damages. 
Tlhe  jiidgment  is  affirmed. 

We  concur:     Temple,  J.;  Henshaw»  J. 
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Beatty,  Ch.  J.,  ooncurrinff: 

I  concur  in  the  judgment  of  affirmance, 
but  upon  grounds  to  a  great  extent  distinct 
from  those  stated  in  the  opinion  of  Justice 
McFarland.  It  is  conceded  that  a  contract 
will  not  be  specifically  enforced  unless  the 
remedy  is  mutual.  It  is  also  conceded  that 
the  contract  here  in  question  does  not,  by  its 
terms,  bind  the  plaintiff  to  do  anything,  and 
that  to  impart  to  it  the  element  of  mutuali- 
ty the  plaintiff  must  have  made  a  binding 
offer  to  perform  on  his  part,  and  this  offer 
must  have  been  free  from  any  conditions 
which  the  defendants  on  their  part  were  not 
bound  to  perform.  Civil  Code,  §  1494.  It 
does  not  appear  that  any  such  offer  toper- 
form  has  ever  been  made  by  the  plaintiff  at 
any  time,  and  certainly  he  does  not  make  it . 
by  his  complaint.  He  alleges,  it  is  true, 
"that  immeaiately  after  the  execution  of 
said  contract  plaintiff  notified  defendants 
that  he  elected  to  perform  his  part  of  said 
contract,  and  to  thereby  acquire  the  undi* 
vided  one-half  interest  in  and  to  said  mining 
claims  as  in  said  contract  mentioned,  and 
then  and  there  proceeded  to,  and  did  there- 
after, expend  the  sum  of  about  $2,000  herein- 
before mentioned,  in  pursuance  of  said  con- 
tract." But  this  allegation  is  to  be  con- 
strued in  connection  with  other  parte  of  the 
complaint,  which  show  that,  according  to 
plaintiff's  construction  of  the  contract,  ha 
was  to  become  the  owner  of  a  half  interest  in 
the  mines  as  soon  as  he  had  expended  $10.- 
000  in  their  development  and  erected  a  ten- 
stemp  mill.  All,  therefore,  that  he  ever  of- 
fered to  do  at  any  time,  so  far  as  can  be  gath- 
ered from  the  complaint,  was  to  expend  $10,- 
000  and  build  a  mill  upon  condition  that  he 
should  thereupon  become  the  owner  and  have 
a  conveyance  of  a  one-half  interest  in  the 
property.  And  that,  indeed,  is  the  condition 
upon  which  he  offers  to  perform  in  the  com- 
plaint  filed  herein,  the  prater  of  which  reads 
as  follows:  "That  plaintiff  be  let  into  pos- 
session of  the  said  premises  for  the  purpose 
of  performinff  the  labor  provided  for  in  sai<J 
contract,  and  for  the  erection  of  said  ten* 
stamp  quartz  mill,  and  to  otherwise  perform 
and  carry  out  the  covenants  of  said  contract, 
and  that  said  defendante,  their  servante, 
agents,  and  employees,  be  restrained  by  this 
court  from  interfering  with  the  work  of 
plaintiff  upon  said  mining  claims,  and  that 
upon  the  completion  of  said  labor  and  the 
expenditure  of  said  money  and  the  erection 
of  said  tcn-sterap  quartz  mill  that  plaintiff 
be  decree  to  be  the  owner  of  one-half  interest 
in  and  to  the  premises  set  forth  in  the  com- 
plaint, and  that  the  defendanU  cause  to  be 
executed  and  delivered  to  plaintiff  herein  a 
good  and  sufficient  deed  conveying  to  said 
plaintiff  an  undivided  one-half  Interest  in 
and  to  said  premises."  But  the  contract, 
which  is  annexed  to  the  complaint  as  an  ex- 
hibit, does  not  bear  the  construction  which 
the  plaintiff  has  placed  upon  it.  The  terms 
of  this  instrument  are  so  obscure  and  ambig- 
uous that  no  one  can  assert  with  much  con- 
fidence that  he  has  discovered  the  real  and 
exact  intention  of  the  parties;  but  I  think 
Justice  Harrison,  in  his  opinion  delivered  in 
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department  (64  Pac.  587),  correctly  held 
that  the  plaintiff,  by  expending  $10,000  and 
building  a  miil,  would  only  have  secured  an 
option  to  purchase  a  half  interest  for 
$500,000.  Plaintiff,  therefore,  has  never  of- 
fered to  perform  the  contract  according  to 
its  true  construction,  and  subject  to  its  stip- 
ulated conditions,  but  only  according  to  his 
erroneous  construction,  and  subject  to  con- 
ditions which  he  had  no  right  to  impose; 
and,  such  being  the  case,  it  cannot  be  said 
that  the  remedy  of  specific  performance  ever 
became  mutual. 

Another  ground  of  my  concurrence  is  that 
the  defendants  Singleton  and  Mooers  never 
agreed  to  do  what  the  court  is  asked  to  com- 
pel them  to  do,  and  what  the  plaintiff  makes 
another  condition  of  his  offer  to  perform. 
They  never  agreed  to  convey  to  plaintiff  a 
half  interest  m  the  mines  out  of  their  two 
Uiirds.  They  merely  executed  for  them- 
selves a  contract  which,  if  it  had  been  com- 
pleted, would  have  bound  them,  in  conjunc- 
tion with  their  cotenant,  Burcham,  to  con- 
vey a  half  interest  in  the  whole;  in  other 
words,  each  of  the  defendants  was  to  part 
with  one  sixth,  and  not  with  the  one  fourth, 
which  the  plaintiff  demands.  The  failure  of 
Burcham  to  execute  the  contract  left  it  in- 
complete, and  the  defect  is  not  cured  by  the 
fact  that  defendants  represented  that  they 
had  authority  to  act  for  nim.  Whatever  au- 
thority to  act  for  Burcham  they  may  have 
had  or  claimed,  it  is  very  certain  that  they 
neither  acted  nor  pretended  to  act  for  him 
fn  the  only  way  they  could  have  done  so  ef- 
fectively; i.  e.,  by  executing  the  contract  in 
his  name,  and  as  his  attorneys  in  fact.  If 
plaintiff  was  relying  upon  their  asserted  au- 
thority to  act  for  Burcham,  why  did  he  not 
require  them  to  execute  the  contract  in  Bur- 
cham's  behalf  T  If  he  had  done  so, 
Burcham  would  have  been  bound,  if  they  had 
authority,  and  if  they  did  not  have  author- 
ity, they  themselves  would  have  been  bound 
to  perform  what  they  had  promised  in  his 
name.  But  in  the  incomplete  condition  in 
which  the  contract  was  delivered  (assuming 
that  the  complaint  shows  it  was  delivered), 
neither  defendants  nor  Burcham  were  bound 
to  convey  the  one-sixth  interest  which,  upon 
a  fair  construction  of  the  written  terms,  was 
to  be  contributed  from  Burcham's  third. 
Plaintiff  nevertheless  offers  to  perform  only 
upon  condition  that  he  shall  become  the  own- 
er of  that  sixth  interest,  and  that  it  be  trans- 
ferred to  him  by  parties  who  never  con- 
tracted to  transfer  it. 


Andrew  JOHNSON,  Respt., 

V, 
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!•  A  lien  for  wav«a  on  all  tbe  property 
of  a  corporation  In  proferonec  to  all 
other  liens,  except  daly  recorded  mortgages 
and  deeds  of  tnist,  which  la  imposed  by  Laws 

KoTB. — As  to  statutes  regulating  the  time  of 
payment  of  wages,  see  note  to  Be  House  Bill  No. 
1230  (Mass.)  28  L.  B.  A  844. 
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1897,  p.  281,  In  case  of  the  failure  of  a  cor- 
poration to  pay  Its  employees  monthly,  with- 
out even  reqairing  any  description  of  the 
property  or  notice  in  any  manner  in  order  to 
make  the  Hen  valid,  and  an  attorney's  fee  im- 
posed by  the  statute  In  case  of  an  action  to 
enforce  the  employee's  right,  while  such  pro- 
visions do  not  apply  to  any  other  class  of 
laborers, — constitute  an  unconstitutional  dis- 
crimination against  con;>o;rationB  and  their 
employees. 

9.  To  Jnstlfr  tke  trMtment  of  corpora^ 
tlons  a»  a  class  tn  the  purpose  of  legis- 
lation the  classiflcanon  must  be  founded  upon 
differences  eithes^deflned  by  the  Constitu- 
tion or  natural/or  which  will  suggest  a  rea- 
son which  might  naturally  be  held  to  Justify 
the  diversity  of  legislation. 

8.  Restrictions  of  tke  contracts  or 
business  of  forelgrn  corporations  can- 
not be  upheld  to  the  extent  of  altering  or 
amending  or  repealing  their  charters  under 
the  laws  of  other  states. 

(November  20,  1899.) 

APPEAL  by  defendants  from  a  Judgment 
of  the  Superior  Court  for  Sierra  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  the  value  of  labor  performed  for  de- 
fendant corporation.     Affirmed  in  part. 

The  facts  are  stated  in  the  ConmiisBioner's 
opinion. 

Mr,  Frank  R.  Woke,  for  appellants: 

There  is  no  allegation  in  the  oomplaint 
that  respondent  was  the  owner  or  holder  of 
any  of  the  assigned  claims  at  the  time  of 
the  oonunencement  of  this  action. 

Such  an  allegation  is  necessary. 

Holly  ▼.  HeiakeU,  112  CaK  174,  44  Pae. 
466. 

The  act  of  1891  and  its  successor,  the  act 
of  1897,  are  repugnant  to  the  Constitution 
of  this  state  and  of  the  United  States,  and 
are  therefore  void. 

Ew  parte  Smith,  38  Cal.  710;  Dougherty 
Y,  Austin,  94  Cal.  633,  16  L.  R.  A.  161,  28 
Pac.  834,  29  Pac.  1092;  Pasadena  v.  Stim- 
son,  91  Cal.  251,  27  Pac.  604;  People  ex  reL 
Daniels  v.  Henshaw,  76  Cal.  443,  18  Pao. 
413. 

The  acts  do  not  affect  all  of  the  corpora- 
tions of  the  state— K>nly  those  doing  business 
in  this  state. 

Keener  v.  Eagle  Lake  Land  d  Irrig,  Oo, 
110  Cal.  627,  43  Pac.  14. 

The  classification  must  be  founded  upon 
differences  which  are  either  defined  by  the 
Constitution  or  natural,  and  which  will  sug- 
gest a  reason  which  might  rationally  be  held 
to  justify  the  diversity  in  the  legislation. 

Daroy  v.  San  Jos4,  104  Cal.  645,  38  Pac 
500;  People  v.  Central  P.  R.  Oo,  105  Cal. 
584,  38  Pac.  905. 

The  members  of  a  corporation  are  the  real 
parties  in  interest. 

San  Mateo  County  v.  Southern  P,  R,  Co, 
13  Fed.  Rep.  785,  8  Sawy.  282;  Atkins  v. 
Oamhle,  42  Cal.  99,  10  Am.  Rep.  282;  Peo* 
pie  ew  rel,  Burke  v.  Badlam,  57  Cal.  601; 
San  Diego  v.  San  Diego  d  L.  A,  R,  Oo,  44 
Cal.  116;  Redington  v.  Oomwell,  90  Cal.  56, 
27  Pac.  40;  Kennedy  v.  Calif omia  Sav.  Bank, 
97  Cal.  96,  31  Pac.    846;  Bank   of   United 
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Biatea  y.  Deveauw^  6  Cranchf  87,  3  L.  ed.  44 ; 
Marshall  v.  Baltimore  d  0.  R.  Oo,  16  How. 
814,  14  L.  ed.  953;  UtUted  States  y.  Amedy, 
11  Wheat  412, 6  L.  ed.  507 ;  San  Antonio d  A, 
P.  R,  Co.  V.  Wilson  (Tex.  App.)  19  S.  W. 
910;  Wally  y.  Kennedy,  2  Yerg.  554,  24  Am. 
Dec.  513;  State  v.  QoodtoiU,  33  W.  Va.  179, 
6  L.  R.  A.  621,  10  S.  E.  286;  State  v.  Fire 
Creek  Coal  d  C.  Co.  33  W.  Va.  188,  6  L.  R. 
A.  359,  10  S.  E.  288. 

The  acts  are  repugnant  to  S  13,  art.  1,  of 
the  Constitution  of  this  state,  in  that  they 
deprive  persons  of  property  without  due 
process  of  law. 

San  Antonio  d  A.  P,  R,  Co.  y.  Wilson 
(Tex.  App.)  19  S.  W.  910;  Philadelphia  Y. 
Scott,  81  Pa.  80,  22  Am.  Rep.  738. 

They  deny  corporations  doing  business  in 
this  state  the  equal  protection  of  the  law. 

Gulf,  C.  d  S.  F.  R.  Co.  y.  Ellis,  165  U.  8. 
160,  41  L.  ed.  666,  17  Sup.  Ct  Rep.  265. 

Mr.  Frank  D.  Soward  for  respondent. 

Cooper,  C,  filed  the  following  opinion: 
This  action  was  brought  to  recover  from 
the  corporation  defendant  for  labor  per- 
formed by  plaintiff  and  for  labor  performed 
1^  others  for  defendant  corporation,  whose 
diaims  have  been  assigned  to  plaintiff.  Judg- 
ment was  entered  in  favor  of  plaintiff,  and 
defendants  appeal.  The  case  comes  here  on 
the  judgment  roll.  The  findings  show  that 
the  defendant  corporation,  while  engaged  in 
business  in  Sierra  county,  California,  l^came 
indebted  to  plaintiff  and  some  twenty  others, 
who,  before  the  commencement  of  this  actiqn, 
assigned  their  claims  to  plaintiff,  for  labor 
performc  I  by  the  montli  at  the  instance  of 
defendant  corporation  in  its  quartz  mine  in 
said  county,  and  the  same  has  not  been  paid ; 
that  $400  i^  a  reasonable  attorney's  fee  to  be 
allowed  to  plaintiff  for  the  prosecution  of  the 
action  As  conclusions  of  law  the  court 
found  that  plaintiff  was  entitled  to  judg- 
n^e^t  against  defendant  corporation  for  the 
sun-  of  $5,039.57  and  for  $400  attorneys' 
fees,  and  that  the  same  is  a  first  lien  upon  all 
the  property  described  in  the  complaint,  con- 
sisting of  certain  real  estate,  mining  claims, 
and  person^il  property  consisting  of  mining 
materials,  tools,  engines,  cars,  wood,  lumber, 
merchandi»j  for  mining,  etc.,  and  that  all 
the  said  property,  or  so  much  thereof  as 
might  be  necessary,  be  sold  to  pay  the  plain- 
tiirs  judgment,  costs,  and  attorneys'  fees. 
Judgment  was  accordingly  entered.  The  ac- 
tion was  brought  to  recover  monthly  wages 
and  attorney's  fees,  and  to  have  the  amount 
declared  a  lien  upon  the  property  of  the  de- 
fendant corporation,  under  an  act  approved 
March  29,  1897  ( Stat.  1897,  p.  231 ) .  As  the 
constitutionality  of  the  act  is  the  main  ques- 
tioii  in  controversy  here,  it  will  be  necessary 
to  give  the  sections  of  the  act  herein  dis- 
cussed in  full.  The  sections  material  are 
as  follows: 

"Sec.  1.  Every  corporation  doing  business 
in  this  stater  shall  pay,  at  least  once  a  month, 
each  and  every  employee  employed  by  such 
corporation,  in  transacting  or  carrying  on 
its  business,  or  in  the  performance  of  labor 
for  it,  the  wages  earned  by  such  employee 
47  L.  R.  A. 


during  the  preceding  month ;  provided,  how- 
ever, that  if  at  the  time  of  payment  any  cm* 
ployee  shall  be  absent^  or  not  engaged  in  hie 
usual  employment,  he  shall  be  entitled  to 
said  payment  at  any  time  thereafter  upon 
demand. 

''Sec  2.  A  violation  of  any  of  the  provi« 
sions  of  section  one  of  this  act  shall  entitU 
each  of  the  said  employees  to  a  lien  on  all 
the  property  of  said  corporation  for  the 
amount  of  their  wages,  which  lien  shall  take 
preference  over  all  other  liens,  except  duly 
recorded  mortgages  or  deeds  of  trust;  and 
in  any  action  to  recover  the  amount  of  such 
wages,  or  to  enforce  said  lien,  the  plaintiff 
shall  be  entitled  to  a  reasonable  attorney's 
fee,  to  be  fixed  by  the  court,  and  which  shall 
form  part  of  the  judgment  in  said  action, 
and  shall  also  be  entitled  to  an  attachment 
against  said  property.  An  unrecorded  deed 
shall  be  no  defense  to  such  actions. 

"Sec.  3.  That  on  the  trial  of  any  action 
against  such  corporation  for  a  violation  of  the 
provisions  of  this  act,  such  corporation  shall 
not  be  allowed  to  set  up  any  defense  for  a 
failure  to  pay  monthly  any  employee  engaged 
in  transacting  or  carrying  on  its  business 
the  wages  earned  by  such  employee  during 
the  preceding  month,  other  than  the  fact 
that  such  wages  were  not  earned,  except  a 
valid  assignment  of  such  wages,  a  set-off  or 
counterclaim  against  the  same,  or  the  ab> 
sence  of  such  employee  from  his  usual  em- 
ployment at  the  time  of  the  payment  of  the 
wages  so  earned  by  him." 

"Sec.  5.  No  corporation  shall  require,  and 
no  employee  of  such  corporation  shall  make, 
any  agreement  to  accept  wages  at  longer  pe- 
ri<Hls  than  as  provided  in  this  act  as  a  con- 
dition of  employment. 

"Sec.  6.  All  wages  earned  by  any  employee 
engaged  in  the  service  of  any  corporation  in 
this  state  shall  be  paid  in  lawful  moneys  of 
the  Unitied  States,  or  in  checks  negotiable  at 
face  value  on  demand. 

"Sec.  7.  Any  corporation  violating  any  of 
the  provisions  of  this  act  shall  be  subject  to 
a  fine  not  exceeding  one  hundred  dollars,  or 
less  than  fifty  dollars,  for  each  violation,  the 
same  to  be  imposed  by  any  court  in  this  state 
having  jurisdiction  of  offenses  in  which  the 
penalty  does  not  exceed  a  fine  of  one  hundred 
dollars ;  said  fine  to  be  paid,  by  the  judge  or 
magistrate  before  whom  a  recovery  may  be 
had  under  the  provisions  of  this  act,  into 
the  general  fund  of  the  treasury  of  the  coun- 
ty in  which  said  conviction  may  be  had." 

The  plaintiff  claims  the  benefit  of  the  pro- 
visions of  said  act  applicable  to  this  case, 
and  the  defendants  contest  the  said  provi- 
sions and  every  part  of  said  act  as  being  un« 
constitutional.  The  statute  is  said  to  con- 
travene the  following  provisions  of  the  Con- 
stitution of  the  state :  ( 1 )  Subdivision  13, 
§  1,  art.  1:  "No  person  shall  ...  be 
deprived  of  life,  liberty,  or  property  without 
due  process  of  law."  (2)  Subdivision  21, 
Id.:  "Nor  shall  any  citizen  or  class  of 
citizens  be  granted  privileges  or  immunities 
which,  upon  the  same  terms,  shall  not  be 
granted  to  all  citizens."  (3)  Subdivision 
11,  Id. :    "All  laws  of  a  general  nature  shaU 
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bftT«  a  uniform  operation."  (4)  Section 
25,  art.  4,  providing  that  the  legislature 
shall  not  pass  local  or  special  laws  in  the 
following  cases:  "Third.  Regulating  the 
practice  of  courts  of  justice."  "Twenty- 
f'ourth.  Authorizing  the  creation,  extension, 
or  impairing  of  liens."  "Thirty-Third.  In 
all  other  cases  where  a  general  law  can  be 
made  applicable."  (5)  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States : 
"Nor  shall  any  state  .  .  .  deny  to  any 
person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws."  In  the  decision  of  this 
case  the  constitutionality  of  the  sections  of 
the  statute  herein  set  forth  is  necessarily 
involved,  and  it  is  with  a  deep  sense  of  the 
importance  of  the  subject  that  we  enter  upon 
its  discussion.  We  must  determine  whether 
the  lawmaking  power  of  the  state  has  in  this 
instance  gone  beyond  the  limits  of  the  Con- 
stitution adopted  by  the  people.  This  is  al- 
ways a  question  of  great  delicacy,  and  one 
which  this  court  approaches  with  reluctance, 
but  one  in  which  tne  duty  of  the  court  is 
plain,  and  which  must  be  met  squarely  when 

S resented.  The  same  Constitution  that  lays 
own  the  fundamental  law  of  our  state,  and 
prohibits  legislatures  from  going  outside  the 
powers  and  limitations  therein  contained, 
created  the  courts,  and  provided  that  they 
should  stand  as  the  guardians  of  the  people, 
and  lay  their  restraining  hands  upon  the 
legislature  in  all  cases  where  it  has  plainly 
violated  the  provisions  of  the  people's  char- 
ter of  rights. 

It  will  be  observed  that  the  act  in  question 
applies  only  to  two  classes  of  persons:  First, 
corporations  doing  business  in  this  state, 
and  not  to  corporations  of  any  other  class; 
second,  to  laborers  performing  labor  for  such 
corporations.  It  does  not  apply  to  the 
thousands  of  laborers  who  may  be  employed 
by  individuals  or  copartnerships  in  the 
many  and  varied  industries  of  the  state.  The 
word  "corporation"  in  the  act  means  those 
artificial  persons  created  and  existing  under 
the  laws  of  this  or  some  other  state;  but  the 
word  "corporation,"  as  to  the  rights  of  de- 
fendants, must  be  treated  as  though  it  means 
the  name  of  all  the  individuals  who  are  mem- 
bers of  the  corporation.  It  has  long  been 
settled  that  the  word  "person,"  within  the 
meaning  of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States,  applies  to  a 
corporation.  Douglas  v.  Pacific  Mail  8.  8. 
Co,  4  Cal.  306;  Pasadena  v.  Stimsony  91  Cal. 
248,  27  Pac.  604;  Santa  Clara  County  v. 
Southern  P.  R.  Co,  118  U.  S.  394,  30  L.  ed. 
118,  6  Sup.  Ct.  Rep.  1132;  Pembina  Consol. 
Silver  Min.  d  Mill.  Co.  v.  Pennsylvania,  126 
U.  S.  181,  189,  31  L.  ed.  650,  653,  2  Inters. 
Com.  Rep.  24,  8  Sup.  Ct  Rep.  737 ;  Missouri 
P.  H.  Co.  V.  Mackey,  127  U.  S.  205,  32  L.  ed. 
107,  8  Sup.  Ot.  Rep.  1161;  Gulf,  C.  d  S.  F. 
R.  Co.  V.  Ellis,  165  U.  S.  154,  41  L.  ed.  667, 
17  Sup.  Ct.  Rep.  255.  The  rule  is  admirably 
stated  in  the  Railroad  Tax  Ca^es,  13  Fed. 
Rep.  743,  as  follows:  "Private  corporations 
are,  it  is  true,  artificial  persons,  but,  with 
the  exception  of  a  sole  corporation,  with 
which  we  are  not  concerned,  they  consist  of 
aggregations  of  individuals  united  for  some 
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legitimate  business.  In  this  state  th^  art 
formed  under  general  laws;  and  the  Civil 
Code  provides  Siat  they  'may  be  formed  for 
any  purpose  for  which  individuals  may  law- 
fully associate  themselves.'  [Section  286.] 
Any  five  or  more  persons  may  by  voluntary 
association  form  themselves  into  a  corpora- 
tion. And,  as  a  matter  of  fact,  nearly  all 
enterprises  in  this  state  requiring  for  their 
execution  an  expenditure  of  large  capital 
are  undertaken  by  corporations.  ...  It 
would  be  a  most  singular  result  if  a  consti- 
tutional provision  intended  for  the  protec- 
tion of  every  person  against  partial  and  dis- 
criminating legislation  by  the  states  should 
cease  to  exert  such  protection  the  moment 
the  person  becomes  a  member  of  a  corpora- 
tion. We  cannot  accept  such  a  conclusion. 
On  the  contrary,  we  think  that  it  is  well  es- 
tablished by  numerous  adjudications  of  the 
Supreme  Court  of  the  United  States  and  of 
the  several  states  that  whenever  a  provision 
of  the  Constitution  or  of  a  law  guarantees  to 
persons  the  enjoyment  of  property,  or  affords 
to  them  means  for  its  protection,  or  pro- 
hibits legislation  injuriously  afiTecting  it,  the 
benefits  of  the  provision  extend  to  corpora- 
tions, and  that  the  courts  will  always  look 
beyond  the  name  of  the  artificial  being  to  the 
individuals  whom  it  represents."  "nie  case 
was  afterwards  taken  to  the  Supreme  Court 
of  the  United  SUtes  ( 116  U.  S.  138, 29  L.  ed. 
589,  6  Sup.  Ct.  Rep.  317 ) ,  and  on  the  opening 
of  court,  before  argument,  the  chief  justice 
said:  "The  court  does  not  wish  to  hear 
argument  on  the  question  whether  the  pro- 
vision in  the  Fourteenth  Amendment  to  the 
Constitution  which  forbids  a  state  to  deny  to 
any  person  within  its  jurisdiction  the  equal 
protection' of  the  laws  applies  to  these  cor- 

S orations.  We  are  all  of  opinion  that  it 
oes."  In  discussing  the  provisions  of  the 
statute  in  question  it  will  therefore  be  re- 
garded as  settled  that  the  word  "corporation" 
refers  to  the  members  who  constitute  the  cor- 
poration, and  that  the  rights  of  a  corpora- 
tion are  to  be  measured  by  the  same  laws  as 
the  rights  of  a  person.  The  law  should  be 
made  for  all  alike, — for  the  rich  as  well  as 
the  poor,  for  the  corporation  as  well  as  the 
laborer.  In  Cooley  on  Constitutional  Limi- 
tations (6th  ed.  p.  483)  it  is  said:  "But 
everyone  has  a  right  to  demand  that  he  be 
governed  by  general  rules;  and  a  special 
statute  which,  without  his  consent,  singles 
his  case  out  as  one  to  be  regulated  by  a  dif- 
ferent law  from  that  which  is  applied  in  all 
similar  cases,  would  not  be  legitimate  legis- 
lation, but  would  be  such  an  arbitrary  man- 
date as  IS  not  within  the  province  of  free 
governments.  Those  who  make  the  laws 
'are  to  govern  by  promulgated  established 
laws,  not  to  be  varied  in  particular  cases, 
but  to  have  one  rule  for  rich  and  poor,  for 
the  favorite  at  court  and  the  countryman  at 
plow.'  This  is  a  maxim  in  constitutional 
law,  and  by  it  we  may  test  the  authority  and 
binding  force  of  legislative  enactments."  In 
Wally  V.  Kennedy,  2  Yerg.  554,  24  Am.  Dec 
511,  it  is  said:  "The  rights  of  every  in- 
dividual must  stand  or  fall  by  the  same  ruU 
or  law  that  governs  every  other  member  of 
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the  body  politic,  or  land,  under  similar  cir- 
cumstances; and  every  partial  or  private 
law  which  directly  proposes  to  destroy  or 
affect  individual  rights,  or  does  the  same 
thing  by  affording  remedies  leading  to  simi- 
lar consequences,  is  unconstitutional  and 
void.  Were  it  otherwise,  odious  individuals 
or  corporations  would  be  governed  by  one 
law,  the  mass  of  the  community  and  those 
who  made  the  law  'by  another,  whereas  a 
like  general  law  affecting  the  whole  commu- 
nity equally  could  not  have  been  passed. 
Applving  these  principles  to  this  act,  it  is 
dearly  unconstitutional.  It  gives  a  first 
Hen  to  laborers  for  the  amount  due  them 
from  corporations  doing  business  in  this 
state  upon  all  the  real  and  personal  proper- 
ty of  such  corporations,  and  does  not  even 
require  any  description  of  the  property,  or 
notice  in  any  manner,  in  order  to  make  such 
lien  valid.  It  seems  to  give  the  laborer  the 
right  to  an  attachment  against  the  property 
of  the  corporation  without  requiring  him 
to  make  the  affidavit  and  file  the  undertak- 
ing required  of  all  other  persons  in  order  to 
procure  such  attachment.  It  does  not  give 
this  lien  to  any  other  class  of  laborers.  The 
thousands  of  laborers  for  individuals  or  co- 
partnerships in  the  like  employment  do  not 
nave  the  benefit  of  it.  Hie  laborer  toiling 
at  the  same  kind  of  labor  felling  the  forest, 
tilling  the  soil,  or  digffing  in  the  bowels  of 
the  earth,  has  no  such  Tien  if  he  is  not  work- 
ing for  a  corporation  doing  business  in  this 
state.  The  lien  attaches  to  the  property  of 
such  corporation,  but  not  to  the  property  of 
an  individual  under  precisely  the  same  cir- 
cumstances. Under  general  law  liens  are 
given  to  all  mechanics,  artisans,  laborers,  or 
materialmen,  and  against  all  persons  and 
corporations.  Under  the  present  statute  a 
lien  is  given  to  laborers  performing  labor  for 
the  particulai*  corporations  named.  All 
other  persons  in  the  state,  after  obtaining  an 
ordinary  money  judgment,  must  enforce  it 
by  the  writ  of  execution;  but  laborers  for 
such  corporations  under  this  statute  have 
the  right  to  have  the  court  declare  the 
amount  found  due  them  a  lien  on  all  the 
property  of  the  corporation,  which  shall  take 
preference  over  all  other  liens  except  record- 
ed mortgages  and  deeds  of  trust.  The 
grocer  who,  perhaps*  has  furnished  the  cor- 
poration the  food  with  which  the  laborer  has 
fed  his  wife  and  children  may  have  attached 
the  property  of  the  corporation  for  the  pur- 
pose of  securing  himself,  but  the  laborer's 
lien  by  the  mighty  hand  of  this  statute  at 
once  sweeps  it  away.  The  materialman  or 
contractor  who  has  furnished  the  material 
for  or  constructed  a  building  for  the  corpo- 
ration, and  who  has  filed  his  notice  of  lien 
as  provided  in  the  Code  of  Civil  Procedure, 
and  who  may  have  secured  a  judgment 
thereon,  must  stand  by  and  see  his  lien  de- 
stroyed by  a  decree  of  court  in  favor  of  la- 
borers who  performed  labor  for  the  corpo- 
ration since  his  lien  attached.  The  judg- 
ment creditor  who  has  procured  a  judgment 
and  had  it  regularly  docketed,  and  who  is 
resting  securely  under  the  provisions  of  the 
Code  of  Civil  Procedure  of  this  state  making 
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I  his  judgment  a  lien  upon  all  the  real  estate 
.  of  the  judgment  debtor,  is  surprised  to  find 
'  his  lien  destroyed  by  a  decree  in  favor  of  one 
who  has  performed  labor  for  the  corporation 
long  since  his  lien  attached.  The  corpora- 
tion may  have  delivered  a  large  amount  of 
personal  property  by  way  of  pledge  to  secure 
a  loan,  and  the  money  may  have  ^en  used  in 
paying  the  laborers  employed  by  the  corpo- 
ration; and  yet  under  tnis  statute  the  court 
must  declare  the  amount  due  laborers  a 
prior  lien  as  against  the  pledgee  who  has  ac- 
tual possession  of  the  property  pledged. 
The  statute  ^ves  the  laborer  a  right,  in  case 
he  recovers  judgment,  to  recover  attorney's 
fees,  which  become  a  part  of  the  judgment. 
No  other  classes  of  laoorers  or  persons  are 
given  the  right  to  recover  attorney's  fees  ex- 
cept by  virtue  of  a  contract  or  by  virtue  of  a 
general  statute.  The  corporation  is  prohib- 
ited from  setting  up  any  defense  to  the  ac- 
tion except  some  two  or  three.  Matters 
which  might  be  pleaded  as  a  defense  by  all 
other  persons  in  the  state  are  not  allowed  to 
be  so  pleaded  bv  the  corporation.  If  the 
legislature  could  deprive  the  corporation  of 
some  of  the  defenses  whichother  litigants  on 
like  terms  are  allowed,  it  could,  by  a  Dra- 
conian edict,  deprive  it  of  all  of  them,  and 
say  at  once  that  the  corporation  should  make 
no  defense  whatever  to  the  action.  The  cor- 
poration and  the  laborer  are  prohibited  from 
making  any  contract  whereby  wages  are  to 
become  due  for  a  longer  period  than  one 
month  as  a  condition  of  employment,  or  by 
which  the  laborer  is  to  be  paid  in  anything 
except  money  or  negotiable  checks.  The 
working  man  of  intelligence  is  treated  as  an 
imbecile.  Being  over  twenty-one  years  of 
age,  and  not  a  lunatic  or  insane,  he  is  de- 
prived of  the  right  to  make  a  contract  as 
to  the  time  when  his  wages  snail  become 
due.  Being  of  sound  mind  and  knowing  the 
value  of  a  norse,  he  is  not  allowed  to  make 
an  agreement  with  the  corporation  that  he 
will  work  sixty  days  and  take  the  horse  in 
payment.  Business  might  be  such  that  a 
corporation  could  not  possibly  pay  wages 
witnout  getting  laborers  who  were  willing  to 
wait  for  their  wages  until  the  corporation 
could  get  money  with  which  to  pay  them  by 
marketing  its  products.  The  laborer  might 
be  interested  in  the  corporation,  or  for  some 
reason  willing  to  wait  until  the  corporation 
could  pay  him.  Yet  the  parties,  being  able 
to  contract  and  willing  to  contract,  and  de- 
siring for  the  good  of  each  other  to  contract, 
are  by  this  statute  forbidden  to  do  so.  Not 
only  this,  but  the  corporation  shall  be  sub- 
ject to  a  fine  of  not  less  than  $50  for  each 
violation  of  the  statute.  A  corporation  em- 
ploying 1. 000  men.  and  sued  by  each,  could 
not  defend  the  suits  without  being  limited 
in  its  defense  to  those  named  in  the  statute, 
and  being  subject  to  a  reasonable  attorney's 
fee  in  each  case.  In  case  it  made  a  contract 
Nvith  the  1,000  men  by  which  they  agreed  to 
work  for  it  three  months  for  $100  each, 
they  could  bring  suit,  and  recover,  before  the 
end  of  the  three  months,  and  each  recover  an 
attorney's  foe.  making  1.000  attorney's  feca.. 
and  the   corporation   would   be  subject    tc 
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1,000  fines  of  $100  each,  making  the  modest 
sum  of  $100,000  in  fines;  or  perhaps  the 
magistrate  might,  in  his  discretion,  make  the 
fine  $50  in  each  case,  and  thus  reduce  it  to 
$50,000.  We  might  enumerate  many  other 
infirmities  in  the  statute,  but  the  above  are 
sufficient  to  destroy  it. 

It  is  probably  unnecessary  in  this  opinion 
to  discuss  separately  the  constitutional  ob- 
jections herein  briefly  pointed  out  In  Ew 
parte  Kuback,  85  Cal.  275,  9  L.  R.  A.  482,  24 
Pac.  757,  it  appeared  that  the  petitioner  had 
been  arrested  for  the  violation  of  an  ordi- 
nance of  the  city  of  Los  Angeles  making  it 
a  misdemeanor  for  any  contractor  to  make 
any  agreement  to  pay  any  laborer  for  any 
labor  in  excess  of  eight  hours  in  any  one  day. 
This  court,  in  dlscnarging  the  petitioner, 
said:  *'It  is  claimed  in  support  of  the  peti- 
tion that  this  ordinance  was  unconstitu- 
tional and  void.  We  think  this  objection  is 
well  taken.  It  is  simply  an  attempt  to  pre- 
vent certain  parties  irom  employing  others 
in  a  lawful  business,  and  paying  tnem  for 
their  services,  and  is  a  direct  infringement 
of  the  right  of  such  persons  to  make  and  en- 
force their  contracts.  If  the  services  to  be 
performed  were  unlawful,  or  against  public 
policy,  or  the  employment  were  such  as 
might  be  unfit  for  certain  persons,  as,  for  ex- 
ample, females  or  infants,  the  ordinance 
might  be  upheld  as  a  sanitary  or  police  reg- 
ulation; but  we  cannot  conceive  of  any 
theory  upon  which  a  city  could  be  justified 
In  making  it  a  misdemeanor  for  one  of  its 
citizens  to  contract  with  another  for  services 
to  be  rendered  because  the  contract  is  that  he 
shall  work  more  than  a  limited  number  of 
hours  per  day."  Statutes  similar  to  the 
one  under  discussion  have  been  frequently 
passed  by  the  legislatures  of  sister  states, 
and  as  frequently  declared  unconstitutional 
by  the  courts.  The  legislature  of  Pennsyl- 
vania, in  June,  1881,  passed  what  was 
ki.own  as  the  "Store-Order  Act,"  and  under 
its  provisions  all  laborers  employed  by  firms, 
corporations,  or  persons  engaged  in  the  busi- 
ness of  manufacturing  must  be  paid  in  cash, 
and  can  make  no  agreement  by  which  their 
labor  shall  be  paid  for  in  any  goods  or  store 
orders.  The  supreme  court  of  the  state  in 
Godcharles  v.  Wigeman,  113  Pa.  437,  6  Atl. 
354,  held  the  act  unconstitutional,  and  in 
the  opinion  said:  "The  first,  second,  third, 
and  fourth  sections  of  the  act  of  June  29, 
1881,  are  utterly  unconstitutional  and  void, 
inasmuch  as  by  them  an  attempt  has  been 
made  by  the  legislature  to  do  what  in  this 
country  cannot  be  done;  that  is,  to  prevent 
persons  who  are  8ui  juris  from  making  their 
own  contracts.  The  act  is  an  infringement 
alike  of  tlie  right  of  the  employer  and  the 
employee.  More  than  this,  it  is  an  insulting 
attempt  to  put  the  laborer  under  a  legisla- 
tive tutelage,  which  Is  2ot  only  degrading  to 
his  manhood,  but  subversive  of  his  rights  as 
a  citizen  of  the  United  States.  He  may  sell 
his  labor  for  what  he  thinks  best, — ^whether 
money  or  goods, — just  as  his  employer  may 
sell  his  iron  or  coal ;  and  any  and  every  law 
that  proposes  to  prevent  him  from  so  doing 
19  an  infringement  of  his  constitutional  priv- 
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ileges,  and  consequently  vicious  and  void.** 
In  1887  the  leffislature  of  the  state  of  West 
Virginia  passed  an  act  declaring  that  all  per- 
sons engaged  in  mining  coal  or  other  miner- 
als, or  in  manufacturing  them,  should  not 
issue  for  the  payment  of  labor  certain  orders 
therein  described.  The  supreme  court  of  ths 
state  in  State  v.  Goodwill,  33  W.  Va.  179,  6 
L.  R.  A.  621,  10  S.  £.  285,  declared  the  law 
unconstitutional,  and  in  the  opinion  said: 
"The  property  which  every  man  has  in  his 
own  labor«  as  it  is  the  original  foundation 
of  all  other  property,  so  it  is  the  most  sacred 
and  inviolable.  The  patrimony  of  the  poor 
man  lies  in  the  strength  and  dexterity  of  his 
own  hands;  and  to  hinder  him  from  employ- 
ing these  in  what  manner  he  may  think  prop- 
er without  injury  to  his  neighbor  is  a  plain 
violation  of  this  most  sacr^  property.  It 
is  equally  an  encroachment  both  upon  the 
just  liberty  and  rights  of  the  workman  and 
his  employer,  or  those  who  might  be  disposed 
to  employ  him,  for  the  legislature  to  inter- 
fere with  the  freedom  of  contract  between 
them,  as  such  interference  hinders  the  one 
from  working  at  what  he  thinks  proper,  and 
at  the  same  time  prevents  the  other  from 
employing  whom  he  chooses.  .  .  .  But 
we  are  aware  of  no  well-considered  case  in 
which  a  statute  has  been  upheld  that  under- 
took to  regulate  the  dealings  between  em- 
ployer and  employee,  even  in  this  class  of  oc- 
cupations; much  less  in  cases  that  are  not 
impressed  with  a  public  trust  or  duty." 
This  case  was  immediately  followed  by 
State  V.  Fire  Creek  Coal  d  C.  Co.  33  W.  Va. 
188,  6  L.  R.  A.  359,  10  8.  £.  288,  in  which,  on 
the  same  reasoning,  a  statute  of  the  state 
making  it  unlawful  for  any  person,  firm,  or 
corporation  engaged  in  mining  or  manufac- 
turing to  sell  g(K>ds  to  any  employee  at  a 
greater  per  cent  profit  than  like  goods  are 
sold  to  others,  was  held  unconstitutional. 
In  the  opinion  it  is  said :  "That  it  is  an  at- 
tempt to  do  for  private  citizens,  under  no 
physical  or  mental  disabilities,  what  th^ 
can  best  do  for  themselves,  is  apparent,  tt 
selects  miners  and  manufacturers  as  a  class, 
and  denies  to  them  privileges  which  are  not 
only  proper  and  legitimate  in  themselves, 
but  also  to  some  extent  necessary  and  un- 
avoidable in  the  conduct  of  business;  privi- 
leges which  concern  private  affairs  solely, 
and  which  are  enjoyed  by  all  other  classes 
of  citizens."  The  general  assembly  of  Massa- 
chusetts passed  an  act  providing  that  no 
employer  should  impose  a  fine  upon  or  with- 
hold the  wages  of  an  employee  engaged  in 
weaving  for  imperfections  that  may  arise 
during  the  process  of  weaving.  This  act 
was  pronounced  unconstitutional  in  an  able 
opinion  of  the  supreme  court  of  the  state. 
Com.  V.  Perry f  166  Mass.  117,  14  L.  R.  A. 
325,  28  N.  E.  1126.  The  Revised  Statutes 
of  Missouri  in  1889  made  it  unlawful  for 
any  corporation,  firm,  or  person  engaged  in 
mining  to  issue  in  payment  of  wages  any  or- 
der or  check  payable  otherwise  than  in 
money,  unless  the  same  was  n^otiable  or 
redeemable  at  its  face  value  in  cash  or  goods 
at  the  option  of  the  holder.  The  supreme 
court  of  the  state  in  State  v.  Loomis,  115  Mo. 


1899. 


Johnson  ▼.  Goodtsab  Mining  Co. 


a4S 


307,  21  L.  R.  A.  789,  22  S.  W.  350,  held  the 
statute  unconstitutional.  The  legislature  of 
the  state  of  Illinois  in  1883  passed  a  stat- 
ute requiring  that  owners  and  operators  of 
coal  mines  in  the  state  should  weigh  the  coal 
at  the  mines,  and  that  all  contracts  with  la- 
borers by  which  the  weighing;  of  coal  at  the 
mines  shall  be  dispensed  with  shall  be  void. 
,The  statute  was  held  unconstitutional  in 
^Milieu  y.  People,  117  III.  295,  57  Am.  Rep. 
869,  7  N.  £.  631.  The  same  rule  has  been 
followed  by  the  same  court  in  regard  to  simi- 
lar statutes  as  to  "truck  stores.  Frorer  v. 
People  use  of  School  Fund,  141  III.  171, 16  L. 
R.  A.  492,  31  N.  E.  395.  As  to  an  act  for 
the  weekly  payment  of  wages  by  corpora- 
tions, see  Braceville  Coal  Co,  v.  People,  147 
111.  66,  22  L.  R.  A.  340,  35  K.  E.  62.  The 
legislature  of  Texas  provided  by  statute  that 
a  railroad  company  refusing  to  pay  an  em- 
ployee within  fifteen  days  alter  demand 
shall  be  liable  to  such  employee  in  a  sum 
equal  to  20  per  cent  on  tne  amount  due. 
The  statute  was  held  unconstitutional.  San 
Antonio  d  A.  P.  B,  Co,  v.  Wilson  (Tex. 
App.)  19  S.  W.  910.  In  the  opinion  it  is 
said:  "If  the  legislature  desires  to  inter- 
fere at  all  in  the  enforcement  of  labor  claims, 
it  must  do  so  by  laws  equal  in  their  opera- 
tion, and  protecting  alike  the  interest  of  the 
employer  and  empfoyee,  for  the  law  knows 
no  favorites."  liie  supreme  court  of  Ne- 
braska in  Atchison  d  2v.  R,  Co.  ▼.  Baty,  6 
Neb.  37,  29  Am.  Rep.  356,  held  unconstitu- 
tional a  statute  of  1867  giving  to  owners  of 
live  stock  double  the  value  of  such  property 
injured  or  destroyed  on  a  railroad  track.  In 
Blichigan  a  statute  was  passed  in  1885,  au- 
thorizing the  taxing  of  an  attorney's  fee  of 
$25  in  actions  against  a  railroad  company 
for  damages  for  cattle  killed,  and  the  su- 
preme court  of  the  state  held  it  unconstitu- 
tional. Wilder  v.  Chicago  d  W,  Af .  R,  Co. 
70  Mich.  382,  38  N.  W.  289  And  the  su- 
preme court  of  Arkansas  held  a  similar  stat- 
ute of  that  state  unconstitutional  {Bt. 
Louis,  I.  M.  d  8.  R.  Co.  v.  Williams,  49  Ark. 
492,  5  S.  W  883) ;  and  the  same  ruling  was 
made  on  a  similar  statute  by  the  supreme 
court  of  the  state  of  Washington  {Jolliffe  v. 
Broum,  14  Wash.  165,  44  Pac.  149),  and  by 
the  supreme  court  of  Ohio  (Hooking  Valley 
Coal  Co.  V.  Rosser,  53  Ohio  St.  12-24,  29 
L.  R.  A.  386,  41  N.  E.  263).  Cases  almost 
without  number  could  be  cited  to  the  same 
general  effects  Among  others,  see  Dwr- 
kee  V.  Janesville,  28  Wis.  464,  9  Am. 
Rep.  500;  Orand  Rapids  Chair  Co.  v. 
BunneU,  77  Mich.  104,  43  N.  W.  1006;  South 
d  North  Ala.  R.  Co.  v.  Morris,  65  Ala.  193; 
Chicago,  St.  L.  d  V.  0.  R.  Co.  v.  Moss,  60 
Miss.  641-652 ;  Denver  d  R.  O.  R.  Co.  v.  Out- 
edit,  2  Colo.  App.  395,  31  Pac.  177. 

This  court  in  banc  held  that  a  statute  of 
the  state  prohibiting  bakers  from  following 
their  vocation  between  the  hours  of  6  o'clock 
p.  K.  on  Saturday  and  6  o'clock  p.  if.  on  Sun- 
day was  a  special  law,  and  void.  Ew  parte 
Westerfield,  55  Cal.  551,  36  Am.  Rep.  47. 
And  the  same  was  held  as  to  a  similar  statute 
in  relation  to  barbers.  Eo  parte  Jentzsch, 
112  Cal.  469,  32  L.  R.  A.  664,  44  Pac.  803. 
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The  question  is  very  ably  considered  and 
would  seem  to  be  finally  put  to  rest,  by  the 
Supreme  Court  of  the  United  States  in  Oulf, 
C.  d  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41 
L.  ed.  666,  17  Sup.  Ct.  Rep.  255.  The  stat- 
ute of  the  state  of  Texas  allowing  owners  of 
stock  killed  by  a  railway  corporation  $10 
attorney's  fees  as  additional  costs  was  held 
unconstitutional.  In  the  opinion  it  is  said: 
"The  act  singles  out  a  certain  class  of  debt- 
ors, and  punishes  them,  when  for  like  delin- 
quencies it  punishes  no  others.  They  are 
not  treated  as  other  debtors,  or  equally  with 
other  debtors.  They  cannot  appeal  to  the 
courts  as  other  litigants,  under  like  condi- 
tions, and  with  like  protection.  If  litiga- 
tion terminates  adversely  to  them,  they  are 
mulcted  in  the  attorney's  fees  of  the  success- 
ful plaintiff ;  if  it  terminates  in  their  favor, 
they  recover  no  attorney's  fees.  .  .  . 
They  do  not  stand  equal  before  the  law. 
They  do  not  receive  its  equal  protection." 
The  reasoning  of  the  highest  court  in  the 
land  in  the  case  cited  applies  to  this  case. 
There  is  no  reason  why  a  different  rule  as  to 
defenses  that  may  be  pleaded  and  proved  and 
as  to  the  nature  of  the  lien  of  a  judgment 
should  obtain  against  a  corporation  than 
that  which  applies  to  other  litigants. 
In  Cullen  v.  Qlendora  Water  Co.  113  Cal. 
503,  39  Pac.  769,  and  45  Pac.  822,  1047,  it 
was  held  that  a  part  of  the  4th  section  of  the 
act  generally  known  as  the  "Wright  Act," 
which  provided  that  in  a  proceeding  to  con- 
firm the  organization  and  bonds  of  an  irri- 
gation district  "a  motion  for  a  new  trial 
must  be  made  upon  the  minutes  of  the 
court,"  was  a  special  law  regulating  the 
practice  of  courts  of  justice,  and  unconstitu- 
tional. In  Pasadena  v.  Stimson,  91  Cal. 
238,  27  Pac.  604,  it  was  held  that  §  870  of 
the  municipal  corporation  act  of  1883,  re- 
quiring cities  of  the  fifth  and  sixth  classes 
to  make  an  effort  to  agree  before  instituting 
condemnation  proceedings,  was  unconstitu- 
tional. And  so  in  the  late  case  of  Tulare  v. 
Hevren  (filed  September  29,  1899)  (Cal.) 
58  Pac.  530,  this  court  held  that  that  por- 
tion of  the  general  act  of  the  state  in  resard 
to  the  municipal  corporations,  by  which  it 
is  provided  that  in  municipal  corporations 
of  the  fifth  class  courts  shall  take  judicial 
notice  of,  all  ordinances  of  the  municipality, 
was  unconstitutional. 

It  is  claimed  that  corporations  are  a  class, 
and  that  classifications  can  be  made,  and 
that  a  law  is  not  unconstitutional  if  it  af- 
fects all  of  a  class.  While  this  is  true,  yet 
the  classification  must  be  founded  upon  dif- 
ferences either  defined  by  the  Constitution 
or  natural,  or  which  will  suggest  a  reason 
which  might  naturally  be  held  to  justify  the 
diversity  of  legislation.  Darcy  v.  San  Josi, 
104  Cal.  645,  38  Pac.  500;  State  ex  rel.  Rich- 
ards V.  Hammer,  42  N.  J.  L.  439;  Cooley, 
Const  Lim.  6th  ed.  p.  484.  Arbitrary  selec- 
tion can  never  be  justified  by  calling  it  class- 
ification. Oulf,  C.  d  S.  F.  R.  Co.  V.  Ellis, 
165  U.  S.  159,  41  L.  ed.  669,  17  Sup.  Ct.  Rep. 
255.  In  this  case  there  can  be  no  reason 
why  a  corporation  doing  business  in  this 
state  should  have  its  property  subjected  to 
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a  lien  unless  the  property  of  other  pNersons 
in  the  state  under  like  circumstances  is  sub- 
jected to  the  same  kind  of  a  lien;  or  why 
such  corporations  should  be  prohibited  from 
making  defenses  which  all  other  persons  in 
the  state  may  make;  or  why  such  corpora- 
tions should  pay  attorneys'  fees  or  fines  in 
an  ordinary  action  at  law,  while  all  other 
persons  under  like  circumstances  are  exempt 
from  such  attorneys'  fees  and  fines;  or  why 
such  corporation  cannot  create  valid  liens 
upon  its  property  other  than  by  a  deed  or 
mortgage  duly  recorded,  while  all  other  per- 
sons in  the  state  may  do  so;  or  why  such 
corporations  shall  be  denied  the  privilege  of 
making  a  contract  as  to  the  manner  of  pay- 
ment of  its  employees,  while  all  other  per- 
sons in  the  state  who  are  over  twenty-one 
years  of  age,  and  not  incompetent,  may  do 
so;  or  why  laborers  cannot  make  a  valid  con- 
tract as  to  the  time  when  their  wages  shall 
become  due,  or  the  kind  of  property  or  money 
in  which  they  shall  be  paid. 

It  is  said  that  corporations  being  the  crea- 
tures of  the  state,  and  deriving  their  powers 
from  their  charters,  the  same  power  that 
created  them  may  alter  or  amend  their  char- 
ters, or  deprive  them  of  rights  originally 
given  them.  This  is  true  as  to  certain  pur- 
poses, but  the  legislature  cannot,  after  creat- 
ing a  corporation,  and  while  it  exists,  de- 
prive it  of  the  rif^hts  guaranteed  to  it  by 
the  Federal  Constitution,  nor  deprive  it  of 
its  right  to  resort  to  the  courts  of  law,  nor 
take  its  property  without  due  process  of 
law,  nor  subject  it  to  unequal  ana  oppress- 
ive burdens,  nor  deprive  it  of  the  equal  pro- 
tection of  the  laws.  Maine  C.  R.  Co.  ▼. 
MaiTte,  96  U.  S.  499,  24  L.  ed.  836;  Binking- 
Fund  Cases,  99  U.  S.  700,  25  L.  ed.  496; 
Railroad  Taw  Cases,  13  Fed.  Rep.  764,  765 ; 
Detroit  v.  Detroit  d  H,  PI.  Road  Co.  43 
Mich.  140-147,  5  N.  W.  276. 

But  the  act  in  question  applies,  not  only 
to  the  corporations  existing  under  the  laws 
of  this  state,  but  to  all  other  corporations 
doing  business  in  this  state,  and  in  no  wise 
indebted  to  the  state  for  their  charters. 
Surely,  the  legislature  of  this  state  could  not 
alter,  amend,  or  repeal  the  charter  of  a  cor- 
poration existing  under  the  laws  of  another 
state.  Counsel  for  respondent  states  that 
similar  statutes  have  been  upheld  in  Shaffer 
V.  Union  Min.  Co.  56  Md.  74;  State  v.  Peel 
Splint  Coal  Co.  36  W.  Va.  802,  17  L.  R.  A. 
385,  15  S.  E.  1000,  and  Hancock  v.  Yaden, 
121  Ind.  36,  6  L.  R.  A.  576,  23  N.  E.  253. 
The  statute  upheld  in  Shaffer  v.  Union  Min. 
Co.  was  one  which  provided  that  every  cor- 
poration engaged  in  manufacturing,  or  in 
operating  a  railroad,  in  a  certain  county, 
and  employing  ten  hands  or  more,  should 
pay  its  employees  the  full  amount  of  their 
wages  in  legal  tender  money  of  the  United 
States,  and  that  every  contract  for  the  pay- 
ment of  such  wages  in  any  other  manner 
should  be  null  and  void.  The  ground  upon 
which  the  act  was  upheld  was  that  the  legis- 
lature had  the  right  to  alter  or  amend  the 
corpori».te  charter.  It  is  evident,  in  view  of 
the  arthorities  hereinbefore  cited,  that  the 
ruling  upon  such  ground  was  clearly  incor- 
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reot.  The  decision  cannot  be  regarded  as  of 
much  value  as  a  contribution  to  jurispru- 
dence, and  an  examination  of  the  authori- 
ties therein  cited  does  not  support  it.  The 
case  of  State  v.  Peel  SpUnt  Coal  Co.  upheld 
the  validity  of  two  statutes  of  West  Vir- 
ginia, one  prohibiting  the  payment  of  em- 
ployees in  paper  redeemable  otherwise  than 
in  lawful  money,  and  the  other  prescribing 
a  certain  method  for  weighing  coal  at  the 
mouth  of  a  mine.  The  court  consisted  of 
four  judges,  and  two  of  the  four  can  affirm 
a  judgment.  The  judgment  was  affirmed  by 
two  judges  and  two  dissented.  The  opinion 
of  the  two  affirming  the  judgment^  while 
lengthy,  is  not  convincing.  The  decision  sm* 
pears  to  have  been  based  upon  practically 
the  same  reasoning  as  the  IkCaryland  case, — 
that,  the  corporation  being  a  creature  of  the 
legislature,  and  having  a  license  under  the 
state,  the  legislature  could  practically  de- 
prive it  of  any  rights.  In  view  of  the  fact 
that  the  opinion  is  in  direct  conflict  with  the 
two  previous  decisions  of  ihe  same  state,  and 
is  tJie  opinion  of  two  judges  as  against  two 
others  of  the  same  court,  it  cannot  have 
weight  here.  It  seems  to  us  that  anyone 
reading  the  able  dissenting  opinions  ci 
Judge  English  and  Judge  Brannon  would  be 
satisfied  uiat  the  decision  is  wrong.  Judge 
Brannon,  in  his  dissenting  opinion,  says: 
"If,  upon  the  suggestion  of  a  supposed  or 
real  evil,  always  incident  to  the  transaction 
of  all  business,  the  l^islature  can  restrict 
lawful  contracts  in  private  business,  govern- 
ment becomes,  not  simply  paternal,  but  op- 
pressive and  tyrannical.  The  'scrip  act' 
would  prevent  the  farmer,  brick  maker,  or 
coal  operator  from  giving  to  his  hands  for 
wages  an  order  to  anyone  for  sugar,  coffee, 
flour,  or  meat, — ^a  great  reversal  in  the  right 
of  contracts  as  used  time  out  of  mind." 
Hancock  v.  Yaden  turned  on  the  validity  of 
a  statute  of  Indiana  which  forbade  the  exe- 
cution of  contracts  waiving  the  payment  of 
wages  in  money.  The  court  sustained  the 
law,  and  the  decision  is  the  most  direct  au- 
thority in  favor  of  plaintiff's  contention  of 
any  he  has  cited.  There  is  no  authority 
cited  in  the  opinion  upon  which  it  can  le- 
gally stand.  The  court  sustained  the  law 
upon  the  ground  "that  it  protected  and 
maintained  the  medium  of  payment  estab- 
lished by  the  sovereign  power  of  the  nation.'' 
Even  if  this  be  so,  it  is  self-evident  that  the 
legislature,  in  passing  the  act,  did  not  have 
in  mind  the  protection  of  the  coinage.  The 
policy  of  the  law  in  protecting  the  coin  of 
the  country  would  justify  stringent  laws 
against  counterfeiting  or  debasing  it,  but 
certainly  could  not  justify  a  law  that  pre- 
cludes persons  from  agreeing  to  receive  pay- 
ment of  their  debts  in  anything  but  money. 
Since  the  submission  of  this  case,  our  atten- 
tion has  also  been  called  by  counsel  for 
plaintiff  to  a  decision  of  the  circuit  court  of 
the  United  States  for  ninth  circuit,  northern 
California,  in  the  case  of  Skinner  v.  Chimeti 
Oold'Min.  Co.  (filed  Sept.  6,  1899)  96  Fed. 
Rep.  735,  in  which  this  very  statute  was  up- 
held. While  we  have  the  greatest  respect 
ifor  the  able  judge  who  wrote  the  opinion. 
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yet  it  is  not  binding  on  ns  as  a  precedent, 
and  the  reasoning  therein  does  not  convince 
us  of  its  correctness,  nor,  in  our  opinion,  do 
the  authorities  therein  cited  support  it. 
The  learned  judge  refers  to  the  case  of  Louis- 
vilU  d  N,  R.  Co.  V.  Railroad  Commiaaiony  19 
Fed.  Rep.  679.  In  that  case  the  circuit 
court  of  the  United  States  held  unconstitu- 
tional an  act  of  the  legislature  of  the  state 
of  Tennessee  creating  a  railroad  commission, 
and  making  certain  discrimination  against 
railroads.  In  the  opinion  it  is  said: 
"Their  general  object  [referring  to  the  pro- 
visions of  the  Fourteenth  Amendment]  is  to 
secure  to  all  citizens  in  like  circumstances 
an  equality  of  legal  rights,  and  to  protect 
minorities  and  other  interests  not  strong 
enough  to  protect  tbemselyes  against  the  ag- 
ressions of  the  majority  to  restrain  all  in- 
jurious leffislative  discrimination  against 
persons  and  property;  to  compel  an  equal 
distribution  of  the  burdens  of  govern- 
in  en  t  upon  every  citizen,  natural  or  corporate, 
coming  fairly  within  the  purview  of  the 
law;  and  to  give  to  everyone  an  equal  right 
to  invoke  the  remedies  prescribed  by  law  for 
the  redress  of  wrongs  done  either  to  his  per- 
son, reputation,  or  property.''  In  the  opin- 
ion of  the  learned  judge  it  is  further  stated 
that  the  act  of  March  31,  1891  (Stat  1891, 
p.  195),  similar  to  the  statute  in  question, 
relating  to  the  payment  of  wages  of  laborers 
by  corporations,  has  been  construed  in  Kee- 
ner  v.  Eagle  Lake  Land  d  I  trig,  Co.  110  Cal. 
627,  43  Pac.  14,  and  Ackley  v.  Black  Hawk 
Oravel  Min,  Co,  112  Cal.  42,  44  Pac.  330,  and 
that  the  act  in  question  is  directed  to  the 
same  end  as  the  statute  of  1891.  The  act 
was  under  consideration,  but  not  passed  up- 
on as  to  its  constitutionality,  in  either  case. 
In  each  case  it  was  held  that  the  laborers 
were  entitled  to  an  ordinary  judgment  such 
as  is  granted  to  other  litigants,  and  in  each 
of  the  cases  the  judgment  of  the  lower  court 
as  to  counsel  fees  and  as  to  the  judgment  be- 
ing declared  a  lien  was  reversed.  In  the 
ease  in  110  Cal.  and  43  Pac.  it  is  said  in  con* 


dusion  of  the  opinion:  "That  portion  id 
the  judgment  awarding  counsel  fees,  and  de- 
claring that  the  plaintiff  is  entitled  to  a  lies 
upon  the  property  of  the  defendant,  and  di- 
recting a  sale  of  such  property,  is  reversed." 
And  in  the  case  in  112  Cal.  and  44  Pac.  the 
same  ruling  was  made  and  the  same  lan- 
guage used  in  reversing  the  portion  of  the 
judgment  as  to  counsel  fees  and  declaring 
the  judgment  a  lien.  The  act  of  1891  has, 
however,  by  this  court  in  banc,  been  held  un- 
constitutional, as  special  legislation  in  favor 
of  a  class,  and  making  an  arbitrary  class- 
ification. Slocum  V.  Bear  Valley  Irrig,  Co. 
122  Cal.  555,  55  Pac.  403. 

The  court  properly  overruled  the  defend- 
ants' demurrer  to  the  complaint.  The  al- 
legation as  to  the  assignment  of  the  several 
causes  of  action,  prior  to  the  time  of  the 
commencement  of  the  action,  to  plaintiff, 
was  sufficient  when  attacked  by  general  de- 
murrer. That  portion  of  the  judgment  in 
favor  of  plaintiff  and  against  the  defendant 
corporation  for  $5,039.57,  with  costs,  should 
be  affirmed.  The  portion  awarding  the 
plaintiff  $400  attorney's  fees,  and  declaring 
that  the  plaintiff  is  entitled  to  a  lien  upon 
the  property  of  defendant  corporation,  and 
to  have  a  commissioner  appointed  to  sell  the 
property,  should  be  reversed. 

We  concur :  Haynea,  C. ;  CUpman,  C. 

Per  Ovrlam: 

For  the  reasons  given  in  the  foref^oing 
opinion,  that  portion  of  the  judgment  tn  fa- 
vor of  plaintiff  and  against  the  defendant 
corporation  for  $5yOS9.57,  toith  costs,  is  af- 
firmed. The  portion  awarding  the  plaintiff 
$400  attorney's  fees,  and  declaring  that  the 
plaintiff  is  entitled  to  a  Hen  upon  the  prop- 
erty of  defendant  corporation,  and  to  have  a 
commissioner  appointed  to  sell  the  property, 
is  reversed. 

Rehearing  denied. 


MICHIGAN  SUPREME  COURT. 


Joseph  L.  HUDSON,  Receiver  of  Third  Na- 
tional Bank  of  Detroit, 

V. 

Eugene  E.  WILBER,  Saginaw  Circuit  Judge. 

(114  Mich.  116.) 

OamiMlimeiit  proceedtnva  ^rill  not  lie 

against  an  executor  to  reach  a  debt  of  the 


Nora. — Oamishment   of   executor   or   adminiS' 

irator. 

■\ 
I.  Scope  of  the  subfect. 
II.  Application  of  statutes  to  ewecutort  and 
administrators, 

a.  OeneraX  statement  as  to. 

b.  Application    to    claims    against    es- 

tates generally. 

c.  Rule  after  estate  is  ready  for  dis- 

tribution. 

d.  Oeneral  statutes   as   to  attachment 

and  garnishment. 
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decedent  before  a  decree  for  the  distribution 
of  the  assets  in  his  hands,  in  the  absence  of 
statutory  permission,  although  it  has  been 
placed  In  judgment  In  a  salt  revived  against 
the  executor. 

(Orant,  J.,  and  Long,  Oh.  J.,  dissent.) 

(September  14,  1897.) 


e.  Statutes  specifically  applicable  to 
executors  and  administrators. 

t.  Statutes  as  to  attachment  execution. 

g.  Statutes  as  to  foreign  attachment. 

b.  Statutes  as  to  att<ichment  of  absent, 
concealed,  and  absconding  debtors. 

1.  Statute  as  to  attacJiment  of  property 
not  capable  of  manual  delivery. 

III.  Interest  and  possession  necessary  to  sus- 

tain. 

IV.  Oamishment    of    husband's    interest    in 
wife's  legacy  or  distributive  share. 


846 


MicniOAN  SopRBUE  Court. 


Sept., 


APPLICATION  for  a  writ  of  mandamus 
to  compel  defendant  to  entertain  gar- 
nishment proceeding's  by  petitioner  to  com- 
pel the  executors  of  Aaron  G.  Fisher  to  re- 
spond to  petitioner  for  the  amount  of  a 
judgment  due  by  Fisher  to  John  £.  Nolan, 
petitioner's  debtor.     Denied, 

The  facts  are  stated  in  the  opinion. 

Mr,  De  Forest  Paine  for  relator. 

Mr,  William  O.  Oase»  for  respondent: 

To  entitle  the  plaintiff  to  the  benefit  he 
claims  under  these  proceedings,  he  must 
show  that  they  are  clearly  within  the  provi- 
sions of  the  statute. 

Iron  Cliffs  Co,  v,  Lahaie,  52  Mich.  395,  18 
N.  W.  121;  Folkerts  v.  Standish,  55  Mich. 
463,  21  N.  W.  891 ;  Farwell  v.  Chambers,  62 
Mich.  316,  28  N.  W.  859;  Cmp  v.  Fort 
Wayne  d  E,  R,  Co,  98  Mich.  660,  22  L.  R.  A. 
732,  57  N.  W.  1050. 


The  affidavit  for  writ  of  garnishment  must 
show  whether 'the  garnishee  defendant  has 
property  in  his  hands  or  under  his  control. 

The  nature  of  the  contract  cannot  be 
shown  in  the  affidavit  for  garnishment  in 
the  alternative. 

Weimeister  v.  Manville,  44  Mich.  408,  0  N. 
W.  859;  Conway  v.  Ionia  Circuit  Judge,  46 
Mich.  28,  8  N.  W.  588;  People  use  of  Tracey 
V.  Blanchard,  61  Mich.  478,  22  N.  W.  669. 

The  affidavit  in  this  case  does  not  show 
whether  the  garnishee  defendants  had  prop- 
erty, money,  goods,  chattels,  credits,  and  ef- 
fects in  their  hands  or  under  their  control 
and  custody,  or  whether  they  are  indebted 
to  the  said  John  £.  Nolan.  This  is  a  fatal 
defect. 

Shinn,  PI.  Sc  Pr.  H  322. 

The  affidavit  must  show  whether  there  is 


y.  Rule    tchen    the    representative    is    the 

debtor, 
VI.  Bftect  of  trust  conferred  upon  represen- 
tative, 
VII.  Set'Otf, 
VIII.  The  judgment, 
IX.  Bsfclustveness  of  the  remedy. 
X.  Summary, 

I.  Scope  of  the  subject. 

Garnishment  is  a  proceeding  in  the  nature 
of  an  attachment  or  execution  by  means  of 
which  credits,  property,  or  effects  of  a  debtor 
In  the  hands  of  a  third  person  may  be  subjected 
to  the  payment  of  the  claims  of  the  creditors  of 
such  debtor.  This  method  of  reaching  the  prop- 
erty and  ct«dlts  of  debtors  in  the  hands  of  third 
persons,  however,  is  not  universal.  In  some  of 
the  states,  as,  for  example.  In  New  Tork,  garn- 
ishment Is  unknown,  and  the  same  object  Is  ac- 
complished by  other  means,  as  by  attachment 
of  property  and  debts  in  the  hands  of  third  per- 
sons under  the  name  of  attachment  of  property 
not  capable  of  manual  delivery,  attachment  exe- 
cution, and  foreign  attachment.  In  view  of  the 
fact,  therefore,  that  the  difference  between  these 
processes  and  garnishment,  as  applied  to  the 
subject  in  band,  is  slight  and  technical,  and  re- 
lates to  application  and  method  rather  than  to 
results,  cases  with  relation  to  attachment  of 
credits  or  effects  In  the  bauds  of  executors  and 
administrators  and  with  relation  to  attachment 
executions  and  foreign  attachment  against  ex- 
ecutors and  administrators  have  been  included 
In  this  note.  It  Is  to  be  noted,  also,  that  in 
Connecticut  the  process  of  garnishment  Is  called 
factorizing,  and  In  most,  if  not  all,  the  other 
New  England  states  It  is  called  trustee  process, 
but  these  will  be  found  to  be  precisely  the  same 
thing  under  a  different  name. 

II.  Application  of  statutes  to  esfecutors  and  ad- 
ministrators. 

a.  Oeneral  statement  as  to. 

The  rule  formerly  was  that  executors  and  ad- 
ministrators were  not  subject  to  garnishment 
In  the  absence  of  an  express  statutory  provision 
therefor.  But  there  seems  to  have  been  a  gen- 
eral tendency,  at  least  In  legislation,  and  per- 
haps alsc  in  Judicial  decision,  to  change  or 
modify  the  rule  with  the  probable  view  of  mak- 
ing all  one's  property,  effects,  and  credits  lia- 
ble for  the  payment  of  his  debts.  In  accord 
with  this  tendency,  some  progress  has  been 
made  toward  a  construction  of  general  statutes 
with  relation  to  attachment  and  garnishment 
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which  will  include  executors  and  administrators, 
and  In  quite  a  number  of  the  states  statutes 
have  been  enacted  directly  subjecting  executors 
and  administrators  to  garnishment  or  trustee 
process  or  to  attachment  execution.  They  have 
In  some  Instances  been  held  liable  under  stat- 
ntes  providing  for  foreign  attachment,  either 
by  construction  of  general  statutes,  or  directly 
under  statutes  made  specifically  applicable  to 
them,  and  In  New  Tork  an  effort  has  been  made 
to  hold  them  under  the  statute  providing  for 
the  attachment  of  absent  and  absconding  debt- 
ors, and  legacies  In  their  hands  have  been  held 
to  be  property  Incapable  of  manual  delivery, 
and  attachable  as  such  under  a  statute  provid- 
ing therefor. 

b.  Application  to  claims  against  estates  yen- 

eraUy. 

The  rule  has  been  stated  broadly  and  gener- 
ally to  be  that  In  the  absence  of  statutory  pro- 
vision oh  the  subject  expressly  subjecting  an 
executor  or  administrator  to  garnishment,  he 
could  not  be  summoned  as  a  garnishee  or  trustee 
with  reference  to  the  funds  In  his  handa 
Thorn  v.  Woodruff.  6  Ark.  66;  Sime's  Estate, 
My  rick  Prob.  Ct.  Rep.  (Cal.)  100;  Brown  v. 
Wiley,  107  Ga.  86,  82  S.  E.  905 ;  Boyer  v.  Uawk- 
Ins.  86  Iowa,  40,  62  N.  W.  659 ;  Brooks  v.  Cook, 
8  Mass.  246 ;  Uolbrook  v.  Waters,  19  Pick.  364 ; 
Wheeler  v.  Bowen,  20  Pick.  668 ;  Curling  v. 
Hyde,  10  Mo.  374 ;  Harrington  v.  La  Rocqne, 
13  Or.  844,  10  Pac.  498 ;  Ryan  v.  Marcy,  1  Kulp, 
360 :  Parks  v.  Cushman,  9  Yt  320 ;  Brewer  v. 
Hutton,  45  W.  Va.  106,  30  S.  B.  81 ;  Prlngle  v. 
Black.  2  Dall.  97,  1  L.  ed.  306. 

So,  a  Justice  of  the  peace  was  held  to  have 
had  no  authority  previous  to  the  enactment  of 
Ind.  Rev.  Stat.  1843  to  Issue  a  summons  against 
an  executor  In  a  garnishment  proceeding,  and 
proceedings  of  a  Justice  requiring  an  executor 
to  answer  In  garnishment  in  his  representative 
capacity  were  coram  non  judice,  and  the  satis- 
faction of  the  Judgment  rendered  thereon  by 
the  executor  was  regarded  as  voluntary  on  his 
part,  and  no  protection  to  him.  Harmon  v. 
BIrchard.  8  Blackf.  418. 

And  the  same  rule  was  adopted  specifically 
with  reference  to  summoning  an  executor  or  ad- 
mlnlstrator  as  garnishee  or  trustee  with  refer> 
ence  to  a  claim  against  the  decedent  or  the  es- 
tate. In  GUI  V.  Mlddleton,  60  Ark.  213,  29  S.  W. 
463:  Marvel  v.  Houston,  2  Harr.  (Del.)  849; 
Kimball  v.  Woodman,  19  Me.  200;  Williamson 
V.  Beck,  8  Phlla.  269. 

And  within  this  rule  a  Judgment  obtained 
airalnst  an  administrator  as  such  in  gamisli- 
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an  indebtedness,  or  whether  the  garnishee 
defendant  has  property  in  his  hands. 

Weimei^ter  v.  Manville,  44  Mich.  410,  6  X. 
W.  850;  Botsford  v.  Simmons,  32  Mich.  352. 

Uncertainty  in  the  affidavit  vitiates  it. 

Drake,  Attachm.  S  104. 

Garnishment  will  not  issue  against  an  ex- 
ecutor. 

White  V.  Ledyard,  48  Mich.  264,  12  N.  W. 
216;  Blake  v.  Hubbard,  45  Mich.  1,  7  N.  W. 
204;  Fi8h  v.  Morse,  8  Mich.  34. 

And  the  admissions  of  an  executor,  if 
made,  would  not  bind  the  estate. 

White  V.  Ledyard,  48  Mich.  266,  12  X.  W. 
216;  Blake  v.  Hubbard,  45  Mich.  1,  7  X.  W. 
204. 

Xor  can  a  receiver  be  reached  by  garnish- 
ment. 

People  ew  reU  Tremper  v.  Brooks,  40  Mich. 
333,  29  Am.  Rep.  534;  Waples,  Attachment 


&  Garnishment,  f  223;  Wilder  v.  Bailey,  3 
Mass.  289. 

The  garnishee  defendant  cannot  admit 
away  or  prejudice  the  rights  of  the  princi- 
pal defenaant. 

Hebel  V.  Amazon  Ins,  Co,  33  Mich.  403} 
Tabor  V.  Van  Vranken,  39  Mich.  793. 

The  defendant  in  a  suit  before  a  justice 
for  a  debt  cannot,  pending  suit,  be  garnished 
before  another  justice  by  a  creditor  of  the 
plaintiff. 

Custer  V.  White,  49  Mich.  262,  13  X.  W. 
583;  Wallace  v.  M*Connell,  13  Pet.  136,  10 
L.  ed.  95;  Drake,  Attachm.  §619. 

Receivers  and  registers  in  chancery  can- 
not be  interfered  with  by  garnishee  process, 
so  as  to  subject  moneys  under  their  official 
control  to  the  ordinary  operation  of  that  ac- 
tion. 

Voorhees  v.  Sessions,  34  Mich.  99;  People 


ment  proceedlnira  before  a  justice  of  the  peace 
Is  void,  and  will  not  be  allowed  and  classified 
bj  the  probate  court  against  the  estate  of  which 
the  garnishee  is  the  administrator.  QUI  v. 
Mlddleton,  60  Ark.  213»  29  S.  W.  465. 

And  an  attachment  will  not  He  against  prop- 
erty of  a  snccession  for  a  debt  of  a  deceased 
person  In  Louisiana ;  the  creditor  Is  bound  to 
provoke  an  administration  of  the  estate  In  pur- 
suance of  law,  and  collect  his  debt  by  that 
meana  Cheatham  v.  Carrington,  14  La.  Ann. 
707. 

So,  a  person  summoned  as  a  garnishee  cannot 
be  asked  whether  be  owed  as  the  executor  of 
his  father  or  of  his  grandfather.  Gee  v.  War- 
wick, 3  N.  C.  (2  Hayw.)  864. 

And  a  widow  acting  as  administratrix  of  her 
deceased  husband's  estate  cannot  be  compelled 
to  appear  and  answer  as  garnishee,  as  to  wheth- 
er or  not  the  estate  owed  a  specified  debt,  as, 
not  havihg  contracted  the  debt  herself,  she  can- 
not be  presumed  to  have  sufllclent  knowledge 
of  the  transaction  to  answer.  Welch  v.  Gur- 
ley,  8  N.  C.  (2  Hayw.)  334. 

And  an  executor  who  Is  garnished  with  ref- 
erence to  a  claim  against  the  estate,  who  stands 
by  without  opposition  and  permits  the  creditor 
to  Illegally  seize  and  appropriate  all  the  assets 
to  the  exclusion  of  other  creditors  having  equal 
rights,  will  be  deemed  to  have  made  voluntary 
payment,  and  where  the  estate  is  Insolvent,  and 
not  su/Bcient  to  pay  all  claims,  he  is  not  pro- 
tected by  the  Judgment  entered  against  him  for 
the  debt,  and  may  be  held  liable  for  the  amount 
paid.  Brewer  v.  Button,  45  W.  Va.  106,  SO  S. 
B.  81. 

Personal  representatives  of  a  deceased  debtor 
are  not  as  such  det)tors  of  the  creditors  of  their 
testator  or  intestate  so  as  to  be  liable  to  garn- 
ishment by  such  creditors,  their  liability  being 
In  detlnet  only,  and  not  in  debit.  Parker  ▼. 
Donnally,  4  W.  Va.  648. 

So,  a  proceeding  In  garnishment  against  a 
debtor  who  dies  before  the  return  day  of  the 
process  and  before  answering  as  to  his  indebted- 
ness abatea  and  cannot  be  revived  against  bis 
representativea  and  his  administrators  cannot 
be  required  to  answer  therein.  Tate  v.  More- 
head,  66  N.  C.  681 ;  White  v.  Ledyard,  48  Mich. 
264,  12  N.  W.  216 ;  Brecht  v.  Corby,  7  Mo.  App. 
800. 

And  the  fact  that  the  appearance  of  the  ex- 
ecutor or  administrator  was  entered,  and  the 
cause  revived  by  stipulation.  Is  Immaterial  to 
affect  his  liability.  Brecht  v.  Corby,  7  Mo. 
App.  dOO. 

And  where  a  person  Is  summoned  as  trustee 
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of  another,  but  afterwards  dies  and  another  Is 
appointed  executor  under  his  will,  and  the  es- 
tate Is  found  to  be  insufllcient  to  pay  all  the 
debts,  Masa  Pub.  Stat.  chap.  88,  |  68,  provid- 
ing that  if,  in  case  of  the  decease  of  one  charged 
as  trustee,  the  executor  or  administrator  does 
not  voluntarily  pay  the  amount  In  his  hands, 
the  plaintiff  may  proceed  against  him  by  a  writ 
of  scire  facias  as  If  the  Judgment  in  the  first 
suit  bad  been  against  him  as  trustee,  gives  to 
the  attaching  creditor  only  the  rights  which 
the  defendant  bad,  and  does  not  enlarge  the 
liability  of  the  alleged  trustee ;  and  therefore 
his  only  remedy  would  be  to  prove  his  debt  be- 
fore the  commissioners  and  take  his  dividend. 
Guptlll  V.  Ayer,  149  Masa  49,  20  N.  B.  449. 

So,  the  general  rule  that  executors  and  ad- 
mlnlstrators  could  not  be  summoned  as  garn- 
ishees or  trustees  was  adopted  specifically  with 
reference  to  claims  against  devisees,  legatees, 
and  persons  entitled  to  a  distributive  share  of 
the  estates  In  their  hands,  In  Deblieux  v.  Ho- 
tard,  81  La.  Ann.  194  ;  Beckwlth  v.  Baxter,  8 
N.  H.  67:  Ross  v.  McKInny,  2  Rawle,  227; 
Young  V.  Young,  2  Hill,  L.  425 ;  Wood  v.  Smith, 
Noy,  116. 

The  principle  that  the  estate  of  a  testator 
ought  to  come  Into  the  hands  of  the  executor 
that  he  may  administer  It  according  to  law 
and  pay  the  debts  If  the  assets  suffice,  and  that 
he  ought  not  to  be  stopped  and  subjected  to  new 
responsibilities  by  proceedings  In  attachment, 
applies  with  equal  force  to  an  attempt  to  make 
an  executor  garnishee  for  the  purpose  of  pay- 
ing out  of  the  assets  in  his  hands  a  debt  due  to 
a  creditor  of  a  legatee.  Graham  v.  Fitch,  13 
App.  D.  C.  669. 

And  a  common- law  court  has  no  Jurisdiction 
to  compel  executors  to  pay  a  legacy  by  process 
of  garnishment  against  them,  brought  for  the 
purpose  of  reaching  It  to  satisfy  a  debt  of  the 
legatee.     Whitehead  v.  Coleman,  81  Gratt.  784. 

A  pecuniary  legacy  Is  not  a  debt.  It  Is  a  sum 
of  money  payable  by  the  executor  or  adminis- 
trator out  of  the  estate  of  the  decedent,  If  suf- 
ficient assets  remain  in  his  hands  after  dis- 
charging the  debts  of  the  deceased  and  other 
responsibilities ;  and  he  cannot  be  summoned 
as  a  garnishee  with  reference  thereto.  Shewell 
V.  Keen,  2  Whart.  332,  30  Am.  Dec.  266;  Bar- 
nett  V.  Weaver,  2  Whart.  418. 

So,  In  Ohio  It  has  been  held  that  an  adminis- 
trator before  an  order  of  distribution  cannot 
be  garnished  In  an  action  against  a  distributee, 
as,  until  such  an  order  Is  passed,  there  Is  no 
Indebtedness  between  the  administrator  and  the 
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«v  rel,  T rem  per  y:  Brooks,  40  Mich.  833,  29 
Am.  Rep.  534. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

Nolan  brought  an  action  against  Aaron  G. 
Fisher  in  his  lifetime,  which  culminated  in 
a  judgment  against  his  executors,  the  same 
beinff  affirmed  by  this  court  in  111  Mich.  66, 
69  N.  W.  96.  Thereupon  the  relator  gar- 
nished the  executors,  but  the  circuit  court 
dismissed  the  proceedings,  after  disclosure, 
upon  the  ^ound  that  garnishment  would 
not  lie  against  executors. 

It  is  a  general  rule  that  property  in  cus- 
tody of  the  law  is  not  subject  to  attachment 
or  garnishment.  The  law  does  not  permit 
one  court  to  assume  control  over  the  repre- 
sentative of  another  court,  or  the  property 
confided  to  his  charge.     By  this  it  is  not 


meant  that  personal  remedies  against  the  in- 
dividual may  not  be  sought,  but  any  proceed- 
ing in  the  nature  of  an  action  in  rem,  where- 
by it  is  sought  to  reach  the  properdr  whitb 
another  court  has  taken  possession  of,  is  for- 
bidden. Thus  replevin  from  an  officer  bidd- 
ing under  order  of  the  court  of  chancery  i» 
punishable  as  a  contempt.  Even  suite 
against  a  receiver  in  his  representative  ca- 
pacity are  forbidden,  though  the  court  ap- 
pointing the  receiver  may,  on  cause  shown, 
permit  them.  The  probate  court  has  not 
even  this  power  respecting  its  officers,  who 
can  only  be  sued  in  the  manner  pointed  out 
by  statute,  and  a  garnishee  proceeding  is  not 
included  among  statutory  proceeding 
against  executors  and  administrators  in 
Michigan,  though  it  is  in  some  states.  That 
administrators  and  executors  are  exempt 
from  this  process  is  the  general  rule.     In 


distributee.  Bently  v.  Btrathers,  B  Ohio  L.  J. 
2S8. 

And  promissory  notes  payable  to  a  debtor  as 
trustee.  In  his  hands  as  executor  and  trustee  of 
the  estate,  are  not  subject  to  attachment  on  a 
personal  claim  against  him,  where  distribution 
has  not  yet  been  ordered,  though  the  executor 
Is  one  of  several  devisees  of  the  estate,  and  it 
appears  that  on  division  of  the  whole  his  share 
will  be  greater  than  the  amount  of  the  notes 
garnished.  Glldden  &  J.  Varnish  Co.  v.  Joy, 
8  Ohio  C.  C.  157. 

So.  in  McElwee  v.  Story,  1  Rich.  L.  9,  It  was 
held  that  a  promise  In  writing  by  an  adminis- 
trator to  pay  out  of  the  funds  of  his  estate  a 
debt  due  by  one  of  the  distributees  who  was 
Absent  from  the  state  If  the  creditor  would  ab- 
stain from  attaching  the  share  of  the  dis- 
tributee in  his  hands.  Is  without  consideration, 
and  that  no  action  could  be  maintained  upon  It. 

The  reason  for  the  common  rule  above  given, 
set  forth  and  acted  upon  in  Slme's  Estate, 
My  rick  Prob.  Ct.  Rep.  (Cal.)  100 ;  Brown  v. 
Wiley,  107  Ga.  83.  82  S.  E.  905  ;  Boyer  v.  Hawk- 
Ins,  86  Iowa,  40,  52  N.  W.  659:  Kimball  v. 
Woodman,  19  Me.  200 ;  Brooks  v.  Cook,  8  Mabs. 
246 ;  Curling  v.  Hyde,  10  Mo.  874 ;  Harrington 
V.  La  Rocque,  18  Or.  344,  10  Pac.  498 ;  Parks  v. 
Cushman.  9  Vt.  320 ;  and  Brewer  v.  Hutton,  45 
W.  Va.  100.  30  S.  E.  81, — was  to  the  effect  that 
executors  and  administrators  are  not  subject  to 
garnishment  or  trustee  process  because  they  de- 
rive their  authority  from  the  law,  and  It  is  their 
duty  to  exercise  It  according  to  the  rules  of  the 
law.  and  they  must  account  to  the  probate 
court  for  all  the  funds  coming  to  their  hands ; 
and  that  it  would  be  against  public  policy  to 
permit  another  court  to  Interfere  with  the  ad- 
ministration. 

And  a  cognate  rule  to  the  effect  that  execu- 
tors and  administrators  cannot  be  garnltihed,  as 
to  permit  it  would  disturb  the  proper  adminis- 
tration of  the  estate,  Is  given  in  Brewer  v. 
Hutton,  45  W.  Va.  106,  80  S.  E.  81 ;  Ihom  v. 
Woodruff.  5  Ark.  55 ;  Williamson  v.  Beck,  8 
Phlla.  269. 

And  it  has  been  said  that  in  England  a  lega- 
cy cannot  be  attached  in  the  hands  of  an  execu- 
tor, because  it  is  uncertain  whether,  after 
debts  are  paid,  the  executor  will  nave  assets 
to  discharge  It,  and  because  a  legacy  is  not  de- 
mandable  or  suable  at  common  law,  and  because 
it  may  work  a  wrong  to  the  creditors  who  are 
third  persons  and  can  have  no  day  In  court  in 
the  suit  to  Interplead.  Ross  v.  McKlnny,  2 
Rawle,  227. 

And  in  Wood  v.  Smith,  Noy.  115,  it  was  held 
that  a  creditor  cannot,  by  the  custom  of  Lon- 
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don,  attach  a  legacy  that  is  to  be  paid  to  a  debt- 
or, because  to  pay  It  is  a  spiritual  duty. 

See  also,  on  this  subject,  cases  laying  down 
the  above  rule,  but  limiting  it  to  estates  not  yet 
settled  and  ready  for  distribution,  infra,  II.  c; 
and  see  infra,  II.  d,  by  which  It  will  be  seen 
that  In  some  Instances  general  statutes  as  to 
attachment  and  garnishment  have  been  held  to 
apply  to  executors  and  administrators. 

e.  Rule  after  eaiate  Is  ready  for  dietribuUon, 

While,  prior  to  a  decree  of  distribution,  mon- 
ey In  the  hands  of  an  executor  or  administrator 
could  not  be  reached  by  attachment  against  the 
creditors,  heirs,  or  devisees  of  the  estate,  the 
rule  does  not  hold  good  after  the  decree  of  dle- 
trlbutlon  has  been  made,  as  by  such  decree  each 
share  is  finally  and  definitely  ascertained,  and 
a  cause  of  action  exists,  therefore,  against  the 
representative  in  his  individual  capacity  In  fa- 
vor of  the  distributee.  Re  Nerac,  85  Cal.  892» 
95  Am.  Dec.  Ill ;  Fltchett  v.  Dolbee,  8  Harr. 
(Del.)  267;  Bartell  v.  Bauman,  12  HI.  App^ 
450 :  Boyer  v.  Hawkins,  86  Iowa,  40,  52  N.  W. 
659 :  Hoyt  v.  Christie.  51  Vt.  48. 

An  adjudication  upon  the  settlement  of  an 
administrator,  directing  him  to  pay  over  a  sum 
of  money,  does  not  differ  in  principle  from  any 
other  Judgment,  and  after  such  an  adjudication 
is  had,  the  fund  may  be  garnished  in  his  hands 
in  a  suit  against  the  person  in  whose  favor  such 
adjudication  was  made.  Richards  v.  Qriggs,  16 
Mo.  416,  57  Am.  Dec.  240. 

And  where  the  distributive  share  of  an  heir 
has  been  ascertained  and  ordered  to  be  paid  by 
the  court,  the  right  to  it  becomes  fixed,  and  the 
executor  ceases  to  hold  it  In  his  representative 
capacity,  but  hplds  it  in  his  personal  capacity, 
and  it  Is  no  longer  regarded  as  in  the  custody  of 
the  law,  and  may  therefore  be  garnished  In  the 
hands  of  such  executor.  Harrington  v.  La 
Rocque.  13  Or.  344.  10  Pac.  498. 

So,  Judgment  creditors  of  a  widow  who  had 
renounced  hef  husband's  will  and  elected  to 
take  under  the  statute  may  maintain  garnish- 
ment proceedings  against  the  administrator 
with  the  will  annexed  to  reach  her  share  of  the 
moneys  in  his  hands,  where  he  had  made  his 
final  report  showing  a  balance  in  his  hands  for 
distribution.  Bartell  v.  Bauman,  12  111.  App. 
450. 

And  after  decree  of  distribution  an  adminis- 
trator of  the  estate  of  a  deceased  person  is  sub- 
ject to  garnishment  with  respect  to  moneys  In 
his  hands  bequeathed  to  the  Judgment  creditor 
who  is  serving  sentence  In  state's  prison  for  a 
term  of  years  for  felony.  Re  Nerac,  85  Cal. 
892.  95  Am.  Dec.  111. 
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Rood,  Gamiahxnent,  S  27,  it  is  said:  "When 
property  or  money  is  in  ouatodia  legia,  the 
officer  holding  it  is  the  mere  hand  of  the 
4K)urt.  His  possession  is  the  possession  of  the 
court.  To  interfere  with  his  possession  is 
to  invade  the  jurisdiction  of  the  court  itself. 
And  an  officer  so  situated  is  bound  by  the 
orders  and  judgments  of  the  court  whose 
mere  agent  he  is,  and  he  can  make  no  dispo- 
sition of  it  without  the  consent  of  his  own 
court,  express  or  implied.  Re  Ouninngham, 
9  Cent.  L.  J.  208.  These  principles  have 
been  applied  in  numerous  cases  to  various 
classes  of  legal  custodians,  and  in  accord- 
ance with  them  it  has  been  held  that  clerks 
of  courts,  trial  justices,  registers  in  chan- 
cery, masters  in  chancery,  receivers,  trus- 
tees appointed  by  a  court  of  chancery,  as- 
signees in  bankruptcy,  trustees  for  creditors 


under  a  general  assignment  pursuant  to  in- 
solvent laws,  other  trustees  appointed  to 
dispose  of  property  and  apply  the  avails  ac- 
cording to  the  orders  of  the  court,  sheriffs, 
constables,  and  other  ministerial  officers,  and 
their  bailees  and  assistants,  justices  of  the 
peace,  executors,  administrators,  and  guard- 
ians, cannot  be  charged  as  garnishees  by  rea- 
son of  any  property  or  money  which  they 
hold,  or  any  debts  which  they  owe,  merely 
as  such  officers."  In  his  next  section  the 
author  says  that,  "in  a  few  of  the  states, 
while  these  principles  are  recognized  as 
sound,  they  have  been  considered  inapplica- 
ble to  certain  of  the  cases  above  mentioned, 
either  generally  or  in  view  of  the  particular 

S revisions  of  the  statute  governing  the  con- 
uct  of  the  particular  officer.    Among  these 
may  be   mentioned   sheriffs  and  constables, 


So,  there  are  a  nnmber  of  cases  laylnir  down 
the  general  rale,  but  applying  it  In  express 
terms  to  estates  in  the  hands  of  executors  and 
administrators  not  yet  settled  and  ready  for 
distribution,  thus  Implying  that  garnishment  or 
trustee  process  would  lie  after  the  estate  was 
settled  and  ready  for  distribution,  or  at  least 
after  distribution  had  been  ordered. 

Thus,  an  executor  or  administrator  is  not  lia- 
ble to  garnishee  or  trustee  process  before  a  fi- 
nal order  for  the  distribution  of  the  estate  is 
made,  unless  he  is  rendered  so  liable  by  some 
statutory  provision.  Case  Threshing  Mach.  Co. 
V.  Miracle,  54  Wia  295,  11  N.  W.  680 ;  Crown- 
over  V.  Bamburg,  2  111.  App.  162 ;  Norton  v. 
Clark,  18  Nev.  247,  2  Pac.  529.  And  see  Hud- 
son  V.  WH^BEB. 

And  an  allowed  and  approved  claim  against 
the  estate  cannot  t>e  levied  upon  and  sold  under 
an  execution  against  the  claimant.  Norton  v. 
Clark;  18  Nev.  247,  2  Pac.  629. 

And  when  a  judgment  debtor,  entitled  to  a 
portion  of  funds  In  the  hands  of  an  administra- 
tor with  other  heirs  before  distribution  is  or- 
dered, gives  a  third  person  an  order  on  the  ad- 
ministrator to  pay  whatever  remain  in  his 
hands  as  executor  to  such  third  person,  which 
order  Is  recognized  by  the  administrator,  there 
is  an  entire  appropriation  of  the  funds  beyond 
the  reach  and  control  of  the  judgment  debtor, 
and  the  administrator  therefore  is  not  liable  to 
garnishment  on  his  account.  Crownover  v. 
Bamburg,  2  111.  App.  162. 

So,  the  executor  of  au  estate  cannot  be  com- 
CMlIed  under  garnishment  process  by  a  judg- 
ment creditor  of  an  heir  to  surrender  the  undi- 
vided portion  of  the  heir  In  a  succession  whose 
debts  and  legacies  are  unpaid.  Deblieux  v.  Ho- 
tard,  31  La.  Ann.  194. 

And  a  decree  refusing  to  order  an  executor, 
on  motion  of  a  judgment  creditor  of  an  heir,  to 
turn  over  to  the  sheriff  the  undivided  portion  of 
the  heir  in  a  succession  whose  debts  and  lega- 
cies had  not  been  paid  is  an  Interlocutory  de- 
cree from  which  the  creditor  cannot  appeal. 
/Md. 

Nor  can  the  undivided  Interest  of  one  of  sev- 
eral heirs  or  distributees  of  an  estate  In  the 
hands  of  an  administrator  de  bonis  non  be 
reached  by  the  process  of  garnishment.  Mock 
V.  King,  15  Ala.  66. 

And  the  creditors  of  a  residuary  legatee  or 
devisee,  or  one  entitled  to  an  estate  as  tenant 
by  curtesy,  are  not  authorized  to  levy  upon  spe- 
cific property  belonging  to  the  estate  while  It 
Is  still  in  the  possession  and  under  the  control 
of  the  executor,  and  the  estate  Is  not  yet  fully 
administered,  or  while  it  is  in  the  hands  of  an- 
other as  his  agent.  Thornhill  v.  Christmas.  11 
Bob.  (La.)  201. 
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And  a  judgment  for  a  specific  sum  cannot  be 
rendered  against  an  executor  in  a  garnishment 
proceeding  upon  answers  showing  that  he  holds 
property  to  pay  the  legatees  and  creditors  prl- 
marlly,  and  not  therefore  for  the  present  bene- 
fit of  the  judgment  debtor,  who  Is  an  heir  of 
the  succession,  where  the  truth,  correctness, 
and  completeness  of  the  answers  are  not  dis- 
puted.    Roth  V.  Hotard,  82  La.  Ann.  280. 

And  an  answer  of  a  garnishee  that  he  holds 
property,  not  for  the  present  benefit  of  the  de- 
fendant, but  to  pay  the  creditors  of  the  succes- 
sion from  which  the  defendant  Inherited,  Is  not 
an  admission  that  he  has  funds  wbldi  belong 
by  right  to  the  defendant  which  will  bind  the 
garnishee  to  pay  the  money.  Larche  v.  Kent, 
10  La.  Ann.  146. 

At  any  rate,  judgment  of  condemnation  will 
not  be  rendered  against  an  administrator  as 
garnishee  for  property  in  his  hands  in  which 
the  debtor  will  be  interested  as  distributee  aft- 
er the  settlement  of  the  administrator's  ac- 
count, where  the  estate  was  not  so  far  settled 
as  to  enable  the  administrator  to  asceriain 
what  sum  would  remain  for  distribution  after 
payment  of  debts  and  costs  of  administration. 
Elliott  V.  Newby,  9  N.  C.  (2  Hawks)  22. 

And  a  legacy  Is  not  subject  to  seizure  and 
sale  for  the  debts  of  the  legatee  until  the  execu- 
tor has  assented  to  It,  or  at  least  until  all 
claims  upon  it  of  higher  rank  then  the  claim  of 
the  legatee  have  ceased  to  exist.  Suggs  v. 
Sapp,  20  Ga.  100. 

It  cannot  be  attached  by  a  creditor  In  the 
hands  of  an  executor  for  a  debt  of  the  legatoe, 
unless  there  has  been  such  an  account  stated 
between  the  parties  as  would  enable  the  lega- 
tee to  maintain  an  action  at  law.  M*DowalI  v. 
Hoi  lister,  8  C.  L.  Rep.  938,  3  Week.  Rep.  622, 
26  L.  T.  186. 

And  the  estate  of  a  testator  in  the  hands  of 
the  executor,  who  is  also  a  residuary  legatee  and 
devisee,  cannot  be  attached  in  the  hands  of  the 
executor,  where  it  clearly  appears  that  It  was 
necessary  for  the  executor  to  recelvi!  It  to  ena- 
ble him  either  to  pay  the  debts  of  the  testator 
or  the  legacies  given  to  the  other  legaceea 
Pleasants  v.  Cowden,  7  Watts  &  S.  380. 

So,  before  the  passage  of  Pennsylvania  act 
of  July  27,  1842,  designed  to  enable  creditor^ 
to  attach  legacies,  executors  and  administrators 
were  not  liable  as  garnishees  for  a  distributive 
share  payable  to  a  Judgment  debtor  upon  the 
death  of  his  mother  previous  to  the  time  of  her 
death.     Hartle  v.  Long,  5  Pa.  491. 

Garnishment  of  legacies  against  an  exec- 
utor to  reach  a  legacy  bequeathed  to  a  debtor 
will  not  He  during  the  progress  of  the  regular 
and  usual  course  of  administration,  and  before 
'  the  condition  of  the  estate  Is  ascertained,  as  to 
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derki  in  chancery  courts,  justices  of  the 
peace,  administrators,  and  executors." 
Among  the  cases  cited  by  the  author  is  Hard- 
eaty  v.  Campbellf  29  Md.  633,  where  the  de- 
cision rests  upon  the  Code.  In  the  Alabama 
cases  the  question  is  not  raised,  and,  though 
the  jurisdiction  over  an  administrator  seems 
conceded,  it  rests  upon  a  statute,  which  is 
not  quoted.  Against  the  few  states,  the  au- 
thor cites  to  ttke  contrary  cases  involving 
administrators,  from  Massachusetts,  Maine, 
Arkansas,  West  Virginia,  Rhode  Island,  Del- 
aware, Vermont,  Indiana,  and  Missouri.,  to 
say  nothing  of  a  cloud  of  analogous  cases  re- 
lating to  other  officers.  Mr.  Shinn,  in  his 
treatise  on  Attachment  and  Garnishment  ( S 
610) ,  says:  "In  the  absence  of  special  stat- 
ute it  was  an  undisputed  rule  of  law  that  an 
executor  or  administrator  could  not,  in  his 
official  capacity,  be  held  liable  as  a  garnishee 


at  suit  of  a  creditor  of  the  decedent^  or  of 
one  who  was  a  legatee  or  distributee  or  other 
creditor  of  the  estate.  He  is  not  thai  con- 
sidered to  be  a  'debtor.'  Neither  is  he  aa 
agent,  factor,  attorney,  or  trustee  of  such 
creditor,  because  he  derives  his  authority 
from  the  law,  and  is  obliged  to  execute  it 
according  to  law.  And  it  was  said  that  to 
subject  executors  and  administrators  to  tho 
process  of  garnishment  might  destroy  the 
whole  operation  and  intention  of  our  law  of 
administrators."  He  admits,  however,  tiiat 
in  many  states  this  rule  has  been  changed 
by  statute,  and  a  long  list  of  cases  is  ffiven. 
It  goes  without  saying  that  decisions  based 
upon  a  statutory  right  of  garnishment  are 
not  to  be  considered  as  authority  for  chang- 
ing the  general  rule,  unless  bv  analogy  a 
similar  construction  should  be  indulged. 
The  author  says  of  the  administrator's  lia- 


permit  it  would  be  productive  of  great  coofu- 
stou  and  ezpenae.     Post  v.  Love,  19  Fla.  634. 

And  a  judgment  cauiot  be  rendered  against 
an  administrator  on  his  answer  as  a  garnishee 
unless  there  is  a  distinct  admission  of  a  le^al 
debt  either  due  or  to  become  due,  where  h«  was 
summoned  within  six  months  after  the  grant  of 
letters  of  administration.  Presnall  v.  ICabry, 
t  Port.  (Ala.)  105. 

And  where  by  law  an  administrator  is  al- 
lowed twelve  months  within  which  to  ascertain 
the  debts  of  the  estate  before  paying  them,  or 
before  paying  any  distributive  share,  he  Is  not 
subject  to  garnishment  with  reference  to  a  dis- 
tributive share  of  a  debtor  until  the  twelve 
months  have  expired  after  his  appointment. 
Belman  v.  Mllliken,  28  Ga.  366. 

The  reason  for  the  rule  that  a  legacy  or  dis- 
tributive share  Is  not  subject  to  garnishment  In 
the  hands  of  an  executor  or  administrator  until 
settlement  of  the  administration  account  is  thai 
If  the  law  allowed  this  undefined  and  unknown 
Interest  to  be  attached.  It  would  necessarily 
withdraw  to  a  certain  extent  the  accounts  of 
administrators  from  the  orphan's  court,  and 
subject  administrators  to  two  jurisdictions. 
Bank  of  Chester  v.  Ralston,  7  Pa.  482. 

d.  General  9tatutea  <u  to  attachment  and  ffor- 

nUhment. 

Of  course  all  the  cases  set  forth  In  aupra,  II. 
b,  holding  the  rule  that  in  the  absence  of  an 
express  statutory  provision  making  them  so  ex- 
ecutors and  administrators  are  not  subject  to 
garnishment.  In  effect  negative  the  applicabili- 
ty of  general  statutes  as  to  attachment  and  gar- 
nishment to  executors  and  administrators.  The 
same  rule  has  been  adopted  directly  with  refer- 
ence to  particular  statutes,  but  there  are  other 
statutes  which  have  been  held  broad  enough  to 
include  them,  the  question  whether  or  not  ex- 
ecutors and  administrators  are  within  general 
statutes  as  to  attachment  and  garnishment  de- 
pending upon  the  language  of  the  statute  In 
question. 

Thus,  a  person  like  an  executor  deriving  his 
authority  from  the  law  and  bound  to  perform  It 
according  to  the  rules  prescribed  by  law  can- 
not be  considered  as  a  trustee,  agent,  attorney, 
or  factor  who  can  be  made  a  garnishee,  as  It 
would  not  only  embarrass  and  delay  the  settle- 
ment of  estates,  but  would  often  draw  them 
from  courts  of  probate  where  they  ought  to  be 
settled,  before  the  courts  of  common  law,  which 
would  have  no  power  to  adjust  and  settle  ac- 
counts.    Wlnchell  v.  Allen,  1  Conn.  885. 

And  where  the  estate  of  a  deceased  person  is 
Indebted  to  another  person,  that  debt  cannot  be 
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attached  in  the  hands  of  the  administrator  un- 
der B.  I.  Pub.  Laws  March  31,  1870,  chap.  858, 
I  1,  providing  that  the  personal  estate  of  any 
person  lodged  or  lying  in  the  hands  of  his  at- 
torney, agent,  factor,  trustee,  or  debtor  shall 
be  liable  to  be  attached,  as  the  administrator  Is 
not  an  attorney,  agent,  factor,  trustee,  or  debt- 
or of  the  person  to  whom  the  estate  of  the  de* 
ceased  owed  the  debt  within  the  meaning  of 
that  act.  Conway  v.  Armlngton,  11  B.  I.  116 ; 
Bryant  v.  Fussel,  11  B.  t.  286. 

But  a  legacy  due  from  an  executor  or  admin- 
istrator may  be  attached  by  trustee  process  un- 
der Me.  Bev.  Stat.  chap.  86,  |  86,  the  words  "ef- 
fects and  credits'*  therein  used  being  sufficient 
to  authorise  the  attachment.  Cummings  v. 
Oarvln,  66  Me.  801. 

And  a  legacy  due  from  an  executor  or  admin- 
istrator may  be  attached  by  trustee  process  un- 
der that  act,  under  the  old  form  of  wrlt«aver- 
ring  that  the  supposed  trustee  has  in  his  hands 
goods,  effects,  and  credits  of  the  principal  de- 
fendant, but  making  no  mention  of  the  legacy 
as  such.    fbid. 

And  where  an  estate  has  been  represented  as 
insoWent,  and  the  judge  of  probate  has  by  de- 
cree ordered  the  administrator  to  pay  a  certain 
sum  to  a  creditor  whose  claim  had  been  allowed 
by  the  commissioners,  the  administrator  may, 
under  the -New  Hampshire  statute  subjecting 
whoever  shall  have  In  his  possession  any  mon- 
ey, goods,  chattels,  rights,  or  credits  of  any 
debtor  to  trustee  process,  be  adjudged  to  be 
chargeable  as  trustee  of  the  creditor.  Adams 
V.  Barrett,  2  N.  H.  374. 

But  an  executor  before  the  probate  of  a  will 
cannot  be  summoned  and  afterwards  charged  as 
the  trustee  of  one  to  whom  a  pecuniary  legacy 
Is  given  by  his  testator,  though  he  has  sufficient 
assets  to  pay  all  debts  and  legacies  under  a 
statute  making  goods,  effects,  and  credits  In- 
trusted and  deposited  In  the  hands  of  a  stran- 
ger attachable,  as  pecuniary  legacies  In  the 
hands  of  an  executor  are  not  goods,  effects,  or 
credits.     Barnes  ▼.  Treat,  7  Mass.  273. 

So,  a  bequest  to  a  debtor  may  be  subjected  by 
garnishee  process  in  the  hands  of  an  executor  or 
administrator  to  the  payment  of  any  judgment 
which  may  have  been  recovered  against  the  leg- 
atee under  Ohio  Bev.  Stat.  |  6330,  authorising 
garnishment  against  any  person,  partnership, 
or  corporation  who  has  property  of  the  defend- 
ant In  his  possession,  where,  though  there  may 
be  a  doubt  as  to  the  amount  to  be  paid  to  the 
legatee,  it  is  reasonably  certain  that  the  condi- 
tion of  the  estate  In  the  hands  of  the  represen* 
tatlve  Is  such  that  the  entire  bequest  will  be 
paid.     Sampsell  v.  Sampsell,  17  Ohio  C.  C.  456. 

In   the  above   case   Bently   v.    Strathers,   6 
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bilily,  where  he  may  be  garnished,  that,  "in 
states  perxnitting-  an  executor  or  administra- 
tor to  be  made  a  garnishee  he  may  be  held 
as  such  whenever  the  person  to  whom  he  is 
to  pay  the  legacy  or  distributive  share  may 
maintain  an  action  at  law  against  such  ex- 
ecutor or  administrator.  After  a  court  has 
decreed  a  distribution  of  the  proceeds  in  the 
hands  of  the  administrator,  such  adminis- 
trator may  be  held  as  garnishee.  Some  stat- 
utes permit  an  executor  or  administrator  to 
be  made  a  garnishee  during  the  pendency  of 
the  settlement  of  the  estate,  but  no  judg- 
ment can  be  rendered  against  him  until  a 
settlement  is  made,  unless  he  assents  to  the 
legacy  or  admits  assets  to  pay  the  amount 
elaimed  out  of  the  distributive  share.  Un- 
til the  distributive  shares  are  ascertained 
they  cannot  be  secured  by  garnishment.  In 
other  words,  when  it  is  uncertain  whether 


the  administrator  will  have  a  surplus  In  hit 
hands  or  not  he  cannot  be  held  as  garnishee." 
2  Shinn,  Attachm.  S  611,  and  cases  cited* 
In  8  Am.  ft  £ng.  Enc.  Law,  p.  1130,  a  para- 
graph denying  the  liability  concludes  as  fol- 
lows, after  citing  Brooks  v.  Cook,  8  Mass. 
246:  "The  court  held,  that  as  the  adminis- 
trator derived  his  authority  from  the  law, 
.  .  .  he  was  not  liable  to  process  of  this 
kind,  and  such  has  been  the  almost  uniform 
current  of  authority,  including  cases  as  to 
executors  as  well."  The  language  of  Mr. 
Rood,  who  is  quoted  in  support  of  the  doc- 
trine that  "the  great  preponderance  of  mod- 
ern authorities  .  .  .  holds  that^  when 
the  purposes  of  the  court  have  been  fully 
accomplished  in  respect  to  the  particular 
funds,  by  a  final  decree  or  order  for  payment 
of  the  same  to  the  defendant  by  such  officer, 
or  his  becoming  directly  and  absolutely  ac- 


Ohio  L.  J.  288.  Mujn-a,  II.  b,  was  questioned,  the 
court  saying  that  it  seemed  a  little  difficult  to 
understand  why  a  distinction  Is  made  between 
•  case  In  which  an  order  of  distribution  has 
been  made  and  one  in  which  it  has  not  been 
made,  as  the  order  of  distribution  In  that  state 
Is  simply  an  order  that  the  administrator  pay 
the  balance  in  his  hands  to  the  parties  entitled 
by  law  to  it,  without  determining  who  the  par- 
ties are  to  whom  payment  Is  to  be  made. 

Under  the  Vermont  statute,  however,  trustee 
process  may  issue  against  executors  or  admin- 
istrators in  all  cases  where  the  right  of  the 
principal  debtor  Is  such  that  the  creditor  Is  en- 
titled to  attach  In  any  form.  Short  v.  Moore, 
10  Vt.  446. 

And  a  representative  may  be  summoned  In  his 
individual,  and  not  in  his  representative,  capac- 
ity, where  the  estate  was  fully  settled,  and  the 
legatee  or  distributee  could  have  maintained  an 
action  for  his  portion  against  the  representative 
in  his  individual  capacity.  Hoyt  v.  Christie, 
61  Vt.  48. 

And  in  Tlllinghast  v.  Johnson,  B  Ala.  514,  it 
was  said  that  the  question  whether  process  of 
garnishment  under  the  attachment  law  of  that 
state  can  be  sued  out  against  executors  or  ad- 
ministrators to  condemn  a  debt  due  from  the 
deceased  to  the  defendant  in  attachment,  al- 
though not  directly  adjudicated  by  that  court, 
appears  to  have  t)een  affirmed  and  sanctioned  in 
Terry  v.  Lindsay,  8  Stew,  ft  P.  (Ala.)  817. 

So,  In  Delaware  the  interest  or  share  of  an 
heir  at  law  In  a  recognizance  in  the  orphans' 
.court,  entered  Into  by  a  purchaser  of  a  portion 
of  the  intestate  real  estate,  is  subject  to  at- 
tachment in  the  hands  of  the  person  giving 
such  recognizance.  Crawford  v.  Elliott,  1 
Houst.  (Del.)  466. 

But  the  Interest  of  an  heir  at  law  In  Intestate 
lands  cannot  be  attached  In  the  hands  of  one 
who  has  given  a  recognizance  In  the  orphans' 
court  on  the  purchase  of  Intestate  lands,  con- 
ditioned to  pay  to  the  parties  entitled  their  re> 
spectlve  shares  so  as  to  prevent  an  assignment, 
where  the  attachment  Is  laid  upon  the  land,  and 
not  upon  the  recognizance.  State  use  of  Tem- 
ple V.  Uuxley,  4  Harr.  (Del.)  844. 

And  the  mere  fact  that  a  garnishee  is  an  ad- 
ministrator Is  not  sufficient  reason  under  the 
Maryland  statutes  for  quashing  the  attachment. 
Hardesty  v.  Campbell,  29  Md.  638. 

But  an  executor  or  administrator  of  a  Judg- 
ment debtor  of  the  defendant  in  an  attachment 
which  seeks  to  reach  and  have  condemned 
goods,  chattels,  and  credits  for  the  satisfaction 
of  the  debt,  Is  not  liable,  under  Md.  act  1716, 
chap.  40,  I  7,  providing  that  the  plaintiff  In  a 
judgment  may,  instead  of  other  execution,  take 
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out  attachment  against  the  goods,  chattels,  and 
credits  of  the  defendant  in  the  Judgment  In  the 
plaintiff's  own  hands  or  In  the  hands  of  any 
other  person  or  persons  whatsoever,  to  garnish- 
ment while  the  estate  Is  In  the  course  of  ad- 
ministration, and  before  the  assets  are  ascer* 
talned  and  ready  for  distribution  to  creditors. 
Qraham  v.  Fitch,  18  App.  D.  C.  669. 

And  under  Tenn.  act  1829,  chap.  67,  declar- 
ing that  an  executor  or  administrator  shall  not 
be  liable  to  answer  any  suit  or  summons  which 
shall  be  commenced  within  six  months  after  his 
qualification  as  such,  a  summons  against  an 
administrator  served  within  six  months  after 
his  qualification  to  appear  as  garnishee  at  the 
suit  of  a  creditor  of  one  to  whom  the  estate  was 
Indebted,  to  answer  as  to  his  Indebtedness,  and 
a  Judgment  obtained  therein  upon  his  answer, 
admitting  the  debt  and  assets  to  that  amount, 
are  a  nullity,  and  where  he  submits  and  pays 
the  Judgment  rendered  against  him,  he  Is  guilty 
of  a  devastavit  to  the  amount  of  the  Judgment, 
and  the  Judgment  and  payment  are  no  bar  to  a 
subsequent  suit  by  the  creditor  of  the  estate  to 
recover  the  amount  of  the  claim,  and  the  ad- 
ministrator will  not  be  permitted  In  such  case 
to  deny  assets  pro  tanto.  Gorman  v.  Swag- 
gerty,  4  Sneed,  660. 

e.  Statutes  apeoiflcally  appUcahls  to  eaecutors 
and  adminUtratora. 

A  number  of  the  states  have  enacted  statutes 
specifically  providing  that  executors  or  adminis- 
trators shall  t>e  subject  to  garnishment  or 
trustee  process.  Under  these  statutes,  the  right 
to  garnish  them  is,  of  course,  complete  and  un- 
questionable, and  the  principal  questions  aris- 
ing under  them  are  as  to  the  application  of  the 
statute  to  the  particular  facts  of  the  case  in 
hand,  and  as  to  whether  or  not  executors  and 
administrators  would  be  liable  to  garnishment 
t>efore  the  estate  Is  settled  and  distribution  or- 
dered, though  other  questions  have  arisen  in- 
cidentally. 

Thus,  the  object  of  Mass.  Rev.  Stat.  chap. 
109,  I  62,  providing  that  any  debt  or  legacy 
due  from  an  administrator  or  executor  may  be 
attached  by  trustee  process,  Is  to  carry  out  more 
perfectly  the  means  of  enforcing  the  principle 
that  all  the  property  of  a  debtor  shall  be  made 
subject  to  legal  process  for  the  payment  of  his 
debta     Wheeler  v.  Bowen,  20  Pick.  668. 

And  a  legacy  by  a  father  to  a  son,  remaining  in 
the  hands  of  the  executor.  Is  attachable  In  his 
hands  for  a  debt  due  from  the  son  under  that 
act.     Stills  V.  Harmon,  7  Cush.  406. 

And  shares  of  stock  speclflcallf  bequeathed 
to  a  legatee  in  the  hands  of  executors  of  the 
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conntable  to  the  defendant  therefor  without 
such  order,  such  property  or  credit  may  be 
reached  by  garnishing  such  officer"  (Rood, 
GaTnishment,  §S  32,  33),  if  approved,  should 
not  be  applied  to  this  case,  for  the  probate 
court  is  not  shown  to  have  made  a  decree  or 
order  for  payment,  nor  have  the  executors 
become  directly  and  absolutely  accountable 
to  the  principal  defendant.  Such  liability 
becomes  fixed  when  distribution  is  ordered 
under  §S  5925  to  6931  of  Howell's  Annotated 
Statutes.  It  does  not  rest  in  the  authority 
of  other  tribunals  to  determine  the  status  of 
a  fund  in  the  custody  of  the  probate  court. 
It  is  said  that  in  Cohnen  v.  Bweeniet  105 
Mich.  643,  63  N.  W.  641,  this  court  held 
that  a  receiver  might  be  garnished  with  per- 
mission of  the  court  that  appointed  him. 
The  exercise  of  discretion  by  a  court  of 
chancery  having  jurisdiction  of  the  fund  is 

testator,  which  were  not  required  for  the  pay* 
ment  of  the  debts  of  the  estate,  and  stood  upon 
the  books  of  the  bank  Id  the  same  of  the  tes- 
tator, the  certificates  in  her  name  beln^  In  the 
hands  of  executors,  are  attachable  in  an  or- 
dinary trustee  process  against  the  legatee,  and 
the  executors  can  be  charged  under  such  process 
as  his  trustees.  Vantlne  v.  Morse,  104  Mass. 
275. 

So,  an  executor  Is  chargeable  in  trustee  proc- 
ess served  upon  him  within  a  year  after  his  ap- 
pointment under  that  act,  though  after  the  serv- 
ice of  process  upon  him  and  before  the  legacy 
became  due  and  payable  by  the  terms  of  the 
will  he  had  paid  it  in  full  to  the  legatee.  Hoar 
V.  Marshall,  2  Gray,  268;  Vantlne  v.  Morse, 
104  Mass.  276. 

The  Interest  of  an  heir  at  law  In  a  distributive 
share  In  an  Intestate  estate  In  the  hands  of  an 
administrator  Is  subject  to  attachment  by 
trustee  process,  before  a  decree  of  distribution 
under  that  act,  though  it  may  l>e  uncertain 
whether  there  will  be  any  assets  for  distribu- 
tion, and  the  suit  may  be  continued  until  suf- 
ficient opportunity  has  been  given  for  the  set- 
tlement of  the  administrator's  accounts  and  a 
decree  of  distribution.  Wheeler -.v.  Bowen,  20 
Pick.  663:  Holbrook  v.  Waters,  19  Pick.  864; 
Hoar  V.  Marshall,  2  Gray,  268. 

A  debtor's  distributive  share  of  an  estate  In 
the  hands  of  an  administrator  may  be  attached 
by  trustee  process  under  the  Massachusetts  stat- 
ute as  soon  as  the  administrator  has  given  bond 
and  received  letters  of  administration,  for  the 
reason  that  the  Interest  of  the  distributee  vests 
at  the  death  of  the  testator.  Mechanics'  Sav. 
Bank  v.  Waite,  160  Mass.  234,  22  N.  E.  916. 

And  the  facts  that  the  guardian  of  a  deceased 
minor  still  held  his  personal  estate,  and  that  the 
guardian's  final  account  had  not  been  allowed, 
do  not  prevent  a  distributive  share  of  the  es- 
tate of  the  minor  from  being  attached  by  trustee 
process  In  the  hands  of  an  administt'ator  as 
soon  as  the  administrator  has  given  bond  and 
received  letters  of  administration.     Ibid, 

In  the  above  case,  Nickerson  v.  Chase,  122 
Mass.  296,  infra,  V.,  was  distinguished  upon  the 
ground  that  In  that  case  the  attachment  failed 
because  It  did  not  reach  the  specific  chattel  be- 
queathed, while  In  the  present  case  the  right 
does  not  depend  upon  reaching  specific  chattels, 
but  attaches  to  the  right  of  the  principal  debtor 
against  the  administrator. 

So,  in  Smith  v.  Chandler,  1  Gray,  626,  a 
legacy  due  to  a  judgment  creditor  under  a  will 
was  attached  In  the  hands  of  the  executors,  and 
the  attachment  was  In  effect  sustained,  though 
It  was  not  objected  to,  and  the  case  turned 
upon  otber  guestlona 
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a  very  diflTerent  thins;  from  the  power  of 
other  courts  to  determine  what  shau  be  done 
with  it.  That  ease  does  not  rule  this.  I 
am  unable  to  see  the  propriety  of  holding 
that  the  liability  or  nonliability  of  an  exec- 
utor becomes  a  question  of  fact,  dependent 
upon  the  quantity  of  assets  and  ability  of  the 
executor  to  pay,  to  be  tried  by  jury  or  other- 
wise in  as  many  courts  as  there  are  garnish- 
ing creditors,  to  the  embarrassment  of  the 
settlement  of  estates,  and  the  overthrow  of 
one  of  the  best-settled  rules  of  general  ap- 
plication known  to  the  law. 
The  writ  is  denied,  with  costs. 

Montsomery  and  Moore,  JJ.,  concurred 
with  Hooker,  J. 

Grant,  J.,  dissentingt 

The  relator  brought  suit  against  John  B. 

But  executors  are  not  liable  to  be  attached  as 
trustees  of  a  husband  with  reference  to  a  legacy 
given  him  by  his  wife  in  her  will  out  of  her  sep- 
arate property  for  his  maintenance  under  a 
power  of  appointment,  until  after  probate  of  the 
will,  and  the  taking  upon  themselves  by  the 
executors  of  the  administration  thereof.  Ple- 
quet  V.  Swan,  4  Mason,  448,  Fed.  Cas.  No.  11,188. 

And  the  remedy  which  the  Massadmsetts 
statute  furnishes  to  a  creditor  by  way  of  trustee 
process  Is  subject  to  the  express  statutory  limi- 
tation provided  by  Mass.  Pub.  Stat.  chap.  188* 
I  17,  that  the  answers  and  statements  sworn  to 
by  the  trustee  shall  be  considered  as  true  in  de- 
ciding how  far  he  Is  chargeable,  and  the  creditor 
who  has  Instituted  a  proceeding  by  trustee  proc- 
ess cannot  maintain  a  bill  for  discovery  in  aid 
of  his  attachment  to  obtain  evidence  to  contra- 
dict the  answers  of  the  trustee,  though  the 
trustee  Is  an  administrator,  and  his  answers 
are  made  with  reference  to  matters  concerning 
which  he  has  no  personal  knowledge.  Emery 
V.  Bidwell,  140  Mass.  271,  8  N.  B.  24. 

So,  the  fact  that  a  legatee  under  a  will  is 
supposed  by  his  friends  to  have  died  before  the 
testator  does  not  relieve  the  executors  thereof 
from  liability  In  trustee  process  for  the  amount 
bequeathed  to  such  legatee,  although  they  have 
exhausted  the  testator's  personal  property  by 
paying  other  legacies  and  debts,  where  there  Is 
no  proof  of  the  death  of  such  legatee,  and  he 
has  been  heard  from  within  seven  years.  Cady 
V.  Comey,  10  Met  469. 

But  execution  will  be  stayed  to  give  them  oih 
portunlty  to  apply  for  a  license  to  sell  real  es-* 
tate  sufficient  to  raise  money  to  pay  the  legacy, 
and  the  plaintiff  In  the  trustee  process  will  be 
required  to  give  bond  to  the  executors  to  refund 
for  the  sum  recovered  by  him  thereby  needed  to 
satisfy  demands  that  may  be  afterwards  recov- 
ered against  the  estate  of  the  testator,  and  also 
to  Indemnify  the  executory     Ibid. 

So.  under  Me.  Rev.  Stat.  1841,  chap.  110,  || 
48,  63,  providing  that  any  debt  or  legacy  due 
from  an  executor  or  administrator,  and  any 
goods,  effects,  or  credits  In  his  hands  as  such, 
may  be  attached  by  the  process  of  foreign  at- 
tachment, but  no  person  shall  t>e  adjudged  a 
trustee  by  reason  of  uny  money  or  anything  due 
from  him  to  the  principal  defendant,  unless  It 
Is  at  the  time  of  the  service  of  the  writ  upon 
him  due  absolutely  and  without  depending  upon 
any  contingency,  an  executor  is  liable  to  be 
called  upon  to  account  on  trustee  process  for 
the  estate,  both  real  and  personal.  Intended  for 
the  judgment  debtor,  though  on  the  settlement 
there  may  be  proved  to  be  nothing  due  him. 
Cutter  V.  Perkins,  47  Me.  667. 

And  where  a  testator  provided  by  his  will 
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Nolan  ana  garnished  Charlea  B.  Gray  and 
Edward  Y.  Swift,  executors  of  the  last  will 
and  testament  of  Aaron  C.  Fisher,  deceased. 
Nolan  brought  suit  against  Fisher,  and  upon 
his  death  that  suit  was  revived  against  the 
executors.  Nolan  recovered  a  judgment, 
which  was  affirmed  by  this  court.  Ill  Mich. 
5G,  69  N.  W.  06.  The  executors  filed  a  dis- 
closure, in  which  they  admitted  the  judg- 
ment against  them,  and  that  the  money  was 
in  their  hands  ready  to  be  paid  to  such  per- 
sons as  were  legally  entitled  to  receive  it. 
The  court  quashed  the  proceedings  on  the 
ground  that  a  suit  of  garnishment  would 
not  lie  against  an  executor  or  administrator. 
The  court  granted  the  order,  evidently  rely- 
'ing  upon  White  y,  Ledyard,  48  Mich.  264,  12 
N.  W.  216.  That  case  differs  in  its  facts 
from  this,  in  that  the  garnishee  defendant 
died    without    making    disclosure,  and  the 


cause  was  revived  against  his  administra- 
tor, while  in  this  the  original  suit  is  direct- 
ly against  the  executors.  The  reason  for 
that  decision  is  found  in  this  statement: 
"When  the  cause  was  revived  against  the 
administrator,  he,  as.  such,  had  neither  the 
requisite  knowledge  nor  authority  to  make 
a  disclosure  binding  upon  the  estate."  Clear- 
ly this  statement  does  not  apply  to  the  pres- 
ent case,  where  the  liability  of  the  gar- 
nishee executors  to  Nolan  is  fixed  by  the 
judgment  of  the  court.  That  case  came  with- 
in Uie  rule  adopted  by  many  courts, — ^that 
administrators  and  executors  should  not  be 
harassed  and  delayed  in  the  settlement  of 
their  estates  by  proceedings  of  this  charac- 
ter. It  does  'not  hold  that  under  no  cir- 
cumstances can  the  administrator  be  gar- 
nished, and  the  case  there  cited  of  Blake  v. 
Huhhard,  45  Mich.  1,  7  N.  W.  204,  does  not 


tbat  all  his  real  and  personal  property  should 
be  sold  by  his  executor,  and  after  the  pay- 
ment of  debts,  legacies,  and  expenses  the  residue 
to  go  to  two  designated  persons,  and  the  exec- 
utor was  summoned  as  trustee  of  one  of  them 
before  he  could  ascertain  whether  on  the  settle- 
ment of  the  estate  there  would  remain  any  bal- 
ance to  be  paid  to  him  under  the  residuary 
clause,  the  case  may  be  continued  until  the  es- 
tate Is  so  far  settled  as  to  ascertain  the  amount 
of  the  residuary  fund,  and  the  executor  may  be 
required  to  make  further  disclosure  showing  the 
facts  when  ascertained,  and  ho  will  be  charge- 
able as  trustee  for  whatever  sum  may  be  found 
to  be  In  his  hands  belonging  to  such  legatee. 

The  contingency  referred  to  in  that  statute  Is 
one  which  may  prevent  the  principal  from  hav- 
ing any  claim  upon  the  trustee  or  right  to  call 
on  him  to  account,  and  not  one  which  might  go 
only  to  show  on  an  accounting  that  there  was 
nothing  due.     Ibid. 

And  the  liability  of  an  executor  or  adminis- 
trator as  trustee  for  a  legatee  Is  not  necessarily 
to  be  determined  upon  his  disclosure  made  at 
the  first  term,  where  there  are  matters  to  be 
settled  afterwards  In  order  to  ascertain  the  fact 
and  amount  of  the  trustee's  Indebtedness  to 
the  principal  defendant.     Ibid, 

But  an  administrator  whose  Intestate  gave  a 
nego'^lable  promissory  note  to  his  creditor  Is 
not  chargeable  under  the  Maine  statute  for  that 
cause  as  the  trustee  of  the  creditor,  though  the 
note  may  have  been  presented  by  the  promisee 
for  allowance  against  the  estate.  Commercial 
Bank  v.  Neally,  39  Me.  402. 

So,  a  legacy  to  a  judgment  or  attachment 
debtor  may  be  reached  by  garnishment  process 
against  the  executor,  Issued  and  served  before 
the  final  order  of  distribution,  under  Iowa  Code, 
I  2976,  providing  that  an  executor  for  money 
due  from  the  decedent  to  the  defendant  may  be 
garnished,  as  garnishment  statutes  are  remedial 
in  their  nature,  and  should  be  broadly  construed 
for  the  advancement  of  the  remedy.  Boyer  v. 
Hawkins,  86  Iowa,  40,  62  N.  W.  659. 

And  the  rule  that  goods  and  assets  unadmln- 
Istered  In  the  hands  of  an  administrator  are  in 
custodia  legls,  and  not  subject  to  attachment. 
Is  altered  by  Miss.  Rev.  Code,  879,  art.  24,  pro- 
viding that  executors  and  administrators  may 
be  garnished  for  a  debt  due  by  their  testator  or 
Intestate  to  the  defendant.  Thrasher  v.  Buck- 
ingham, 40  Miss.  67  ;  Holman  v.  Fisher,  49  Miss. 
472. 

And  as  a  garnishment  proceeding  Is  In  the  na- 
ture of  a  suit,  and  also  of  a  final  process,  such 
a  proceeding  against  an  executor  or  adminis- 
trator, brought  by  a  creditor  of  the  estate.  Is 
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not  prohibited  by  Miss.  Code  1867,  p.  879,  pro- 
hibiting suits  against  insolvent  estates,  though 
the  estate  Is  Insolvent.    Ihid. 

So,  an  executor  or  administrator  Is  liable  to 
be  summoned  as  garnishee  under  Mo.  Rev.  Stat 
I  6220,  after  the  making  of  an  order  of  distribu- 
tion or  for  the  payment  of  a  legacy.  Godmsn 
V.  Gordon,  61  Mo.  App.  686. 

And  as  a  garnishment  Is  one  of  the  modes 
pointed  out  by  statute  by  which  defendant's 
credit  may  be  sequestered  to  apply  to  the  satis- 
faction of  the  plaintiff's  judgment,  and  Is  not  a 
suit.  Mo.  Rev.  SUt  i  6124,  providing  that  no 
Justice  of  the  peace  shall  have  Jurisdiction  to 
hear  or  try  any  action  against  an  executor  or 
administrator,  does  not  deprive  a  Justice  of 
Jurisdiction  In  a  garnishment  proceeding  against 
an  executor  or  administrator.     Ihid, 

So,  under  Ala.  Code,  |  1917,  providing  that 
no  suit  must  be  commenced  against  an  executor 
or  administrator  as  such  until  six  months  after 
the  grant  of  letters  testamentary  or  of  adminis- 
tration, as  modified  by  ||  2620,  2522,  thereof, 
providing  that  executors  and  administrators 
may  be  garnished  for  debts  due  the  legatees  or 
distributees,  but  no  Judgment  can  be  rendered 
against  them  until  a  settlement  of  the  estate, 
unless  they  assent  to  the  legacy  or  admit  assets 
to  pay  the  amount  claimed  out  of  the  distribu- 
tive share  of  the  debtor,  and  no  judgment  can 
be  rendered  on  the  answer  of  an  executor  or 
administrator  until  the  lapse  of  eighteen  months 
after  the  grant  of  letters,  the  process  of  garn- 
ishment may  Issue  against  an  executor  or  ad- 
ministrator before  the  lapse  of  six  months  after 
the  grant  of  letters  of  administration,  but  no 
Judgment  can  be  rendered  against  him  as  such 
until  the  estate  Is  finally  settled.  Moore  v. 
Stalnton,  22  Ala.  831. 

And  an  attachmentwllllle  under  Clay's  (Ala.) 
Dig.  68,  I  14,  providing  that  In  case  of  the 
death  of  any  debtor  residing  out  of  the  limits 
of  the  state  having  lands  or  other  property 
therein,  a  creditor  resident  within  the  state 
shall  In  like  manner  be  entitled  to  recover  by  at- 
tachment against  the  executors  or  administra- 
tors, in  favor  of  the  resident  creditor  against 
a  foreign  executor  or  administrator  of  a  de- 
ceased nonresident  debtor,  but  to  authorize  an 
attachment  against  the  foreign  executor  or  ad- 
ministrator It  must  appear  that  the  deceased 
debtor  was  a  nonresident  at  the  time  of  hli 
death,  and  when  the  attachment  was  sued  out 
against  the  nonresident  debtor  himself  whlls 
living,  the  suit  cannot  be  revived  against  his 
foreign  executor  or  administrator.  Branch 
Bank  v.  McDonald,  22  Ala.  474. 

And  an  afiSdavIt  for  garnishment  under  Ala. 
Code,  I  2620,  allowing  a  Judgment  creditor  oC 
23 
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support  the  proposition.  We  have  held  that 
a  receiver  may  be  garnished  with  the  per- 
miBsion  of  the  court.  Cohnen  ▼.  Bweenie, 
105  Mich.  643,  63  N.  W.  641.  Under  the 
disclosure  in  this  case  there  is  no  embarrass- 
ment of  the  executors  or  delay  in  settling 
the  estate.  The  right  of  Mr.  Nolan  is  fixed 
by  the  judgment,  and  the  executors  have  the 
money  with  which  to  pay  it  Courts  are  not 
uniform  in  their  holdings  upon  this  ques- 
tion. There  are  those  which  hold  that  when 
the  rights  of  all  parties  have  become  fixed, 
and  all  that  remains  is  the  payment  of  the 
money,  which  is  in  the  hands  of  the  admin- 


istrators or  executors,  the  fund  is  subjeel 
to  garnishment.  Rood,  in  his  admirable 
work  on  Ghtmishment,  says  that  ''the  great 
preponderance  of  modern  authorities,  pro- 
ceeding upon  the  principle  that  when  the 
reason  for  the  rule  ceases  the  rule  should 
not  apply,  holds  that,  when  the  purposes 
of  the  court  have  been  fully  accomplished 
in  respect  to  the  particular  funds,  by  a  final 
decree  or  order  for  payment  of  the  same  to 
the  defendant  by  sucn  officer,  or  his  becoming 
directly  and  absolutely  accountable  to  the 
defendant  therefor  without  such  order,  such 
property  or  credit  may  be  reached  by  gar- 


a  distributee  to  sue  oat  process  of  garnishment 
against  the  administrator  of  the  estate,  should 
be  made  by  the  real  owner  of  the  Judgment*  and 
not  by  the  plaintiff  of  record.  Jackson  v.  Ship- 
man,  28  Ala.  488. 

So,  process  of  garnishment  may  be  served 
upon  an  executor  or  administrator  under  Ga. 
Code,  I  8498,  providing  that  garnishment  will 
issue  for  any  debt  or  demand  owing  by  an  estate 
to  any  other  person  if  the  creditor  will  swear. 
In  addition  to  the  oath  required  In  ordinary 
cases,  that  his  debtor  resides  without  the  state 
or  is  insolvent ;  and  in  such  cases  the  executor 
or  administrator  shall  not  be  compelled  to  an- 
swer the  garnishment  until  the  estate  in  his 
hands  Is  sufficiently  administered  to  enable  him 
to  safely  answer  the  same,  though  the  twelve 
months  prescribed  for  the  protection  of  ex- 
ecutors and  administrators  from  suit  have  not 
expired  ;  but  he  need  not  answer  until  he  is  en- 
abled from  the  administration  of  the  estate 
safely  to  do  so,  the  effect  of  the  garnishment 
being  to  retain  In  his  hands  the  property  finally 
to  be  ascertained  and  disposed  of  by  the  court 
niK>n  consideration  of  all  the  priorities  and 
equities  of  existing  clalmanta  Sapp  v.  Mc- 
Ardle,  41  Oa.  628. 

And  where  garnishments  are  issued  In  suits 
against  a  legatee  and  served  upon  an  executor, 
and  the  executor  pays  over  to  the  attorney  of 
the  legatee  his  share  of  the  estate  less  an 
amount  sufficient  to  cover  the  garnishment,  tak- 
ing from  such  attorney  a  receipt  specifying  the 
purpose  of  the  payment,  and  stating  that  the 
amount  that  the  executor  was  required  to  paj 
on  such  garnishment  should  l>e  deducted  from 
the  sum  retained  and  the  balance  paid  over  to 
the  legatee,  the  receipt  is  not  evidence  of  an  ap 
propriation  of  the  sum  retained,  or  of  any  part 
thereof,  for  the  benefit  of  the  garnishment  cred- 
itors.    Raefle  v.  Moore,  58  Qa.  94. 

So,  a  foreign  attachment  under  Conn.  Gen. 
Stat.  I  1281,  providing  that  where  any  debt, 
legacy,  or  distributive  share  is  or  may  become 
due  from  the  estate  of  any  deceased  person  to  a 
defendant  in  a  civil  action  in  which  a  judg- 
ment for  money  damages  may  be  rendered  the 
officer  may  be  directed  to  leave  a  true  attested 
copy  of  the  writ  and  complaint  with  the  ex- 
ecutor or  administrator,  and  that  the  amount 
which  might  become  due  from  such  executor  or 
administrator  should  thereby  be  secured  In  the 
bands  of  such  garnishee,  to  pay  such  Judgment 
as  the  plaintiff  might  recover,  is  not  invalidated 
and  rendered  nugatory  by  the  fact  that  the  will 
had  not  been  approved  by  the  probate  court  at 
the  time  the  officer  left  a  copy  of  the  complaint 
with  the  executor  therein,  though  a  Judgment 
could  not  be  rendered  against  the  defendant  un- 
til the  time  had  come  when,  if  the  attachment 
had  not  been  made.  It  became  the  duty  of  the 
executor  to  turn  over  to  the  Judgment  debtor 
the  legacy  or  distributive  share  to  which  he  was 
entitled.  Johnes  v.  Jackson,  67  Conn.  81,  84 
Atl.  709. 

But  an  allowance  made  under  a  statute  an- 
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thorising  It,  out  of  the  estate  of  the  deceased 
person  for  the  support  of  fils  widow  or  family 
during  the  settlement  of  the  estate,  is  not  a 
debt  from  the  estate  to  her  which  her  creditor 
can  Intercept  by  attachment  or  garnishment  on 
its  passage  from  the  estate  to  her  In  the  hands 
of  the  administrator,  under  a  statute  providing 
that  when  any  debt,  legacy,  or  distributive  share 
is  or  may  become  due  to  anyone  from  the  es- 
tate of  a  deceased  person  his  creditor  may  at- 
tach it  in  the  hands  of  the  executor  or  adminis- 
trator. Bamum  v.  Boughton,  65  Conn.  117,  10 
AU.  614. 

f.  Btatute9  M  to  attachment  execution. 

Attachment  execution  seems  to  l>e  merely  the 
name  adopted  by  the  Pennsylvania  legislature 
and  most  of  her  courts  for  garnishment  differ- 
ing from  it  in  no  substantial  particular,  and  the 
cases  with  reference  to  attachment  executions 
are  treated  separately,  only  because  of  their 
number  and  Importance. 

The  several  acts  of  assembly  In  Pennsylvania 
relating  to  execution  attachments  upon  legacies 
or  distributive  shares  are  in  pari  materia,  and, 
taken  together,  they  give  the  creditor  the  right 
to  succeed  to  the  defendant's  Interest  In  a  leg- 
acy or  distributive  share  arising  out  of  a  de- 
cedent's estate  by  process  of  attachment  execu- 
tion without  regard  to  the  relations  of  the  garn- 
ishee.    Gochoiaur  v.  Hostetter,  18  Pa.  414. 

And  a  legacy  or  distributive  share  of  a  debtor 
in  the  proceeds  of  real  estate  may  be  levied  upon 
and  attached  under  attachment  execution  under 
Pa.  act  July  27,  1843,  |  1,  and  April  13.  1843, 
I  10,  in  whose  hands  or  possession  whatsoever 
the  same  may  be.    Ibid, 

And  under  Pa.  act  April  18,  1848,  I  10,  pro- 
viding that  where  a  legacy  is  given  or  lands 
devised  to  any  person  or  persons  by  will  It 
shall  be  subject  and  liable  to  attachment  in  the 
hands  or  possession  of  the  executor,  or  in  whose 
hands  or  possession  soever  the  sum  may  l>e,  a 
legacy  may  be  attached  and  levied  upon  by  an 
attachment  execution  laid  in  the  hands  of  the 
executor,  or  a  purchaser  at  a  sale  of  the  tes- 
tator's real  estate  under  the  will  as  garnishee. 
Baldy  V.  Brady,  16  Pa,  103. 

So,  under  that  act  and  the  act  of  April  10, 
1849,  lands  devised  to  any  person  or  persons, 
and  any  interest  which  any  person  or  persons 
may  have  in  real  or  personal  estate  of  any  de- 
cedent by  will  or  otherwise,  may  be  attached 
and  levied  upon  In  the  hands  of  the  represen- 
tative of  the  decedent  in  satisfaction  of  any 
Judgment  against  the  person  entitled  thereto, 
in  the  same  manner  as  debts  are  by  law  made 
subject  to  execution,  and  the  fact  that  the  In- 
terest in  land  has  been  turned  into  money  does 
not  affect  the  right.  Straley's  Appeal,  48  Pa. 
89. 

And  a  foreign  attachment  will  He  against  a 
legacy  or  distributive  share  under  the  Penn- 
sylvania statute  before  any  settlement  of  the 
estate  of  the  decedent,  and  it  is  In  the  power  of 
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Dishing  such  officer."  Rood,  Gamishment, 
II  32,  33,  and  authorities  there  cited.  It 
must  be  understood  that  we  are  not  holding 
that  executors  and  administrators  are  gen- 
erally liable  to  this  process,  but  only  in 
those  cases  where  their  liability  to  the  prin- 
cipal defendant  has  been  fixed,  and  nothing 
remains  but  to  pay  over  the  money.  Wheth- 
er an  order  has  been  made  by  the  probate 
court  directing  the  executors  to  pay  the 
debts  as  provided  in  2  How.  Anno.  Stat.  fi$ 
5025  et  aeq.f  does  not  appear.  No  such  or- 
der is  necessary  to  authorize  them  to  pay. 


No  such  claim  is  made.  The  estate  is  set- 
tled, except  the  payment  of  the  debts  and' 
the  distribution  of  the  estate  in  accordance 
with  the  will.  Nothing  but  payment  re- 
mains to  be  done.  The  executors  cannot  be 
embarrassed,  as  they  admit  they  are  ready 
to  pay.  If  executors  can  ever  be  garnished, 
I  see  no  reason  why  they  cannot  in  this  case. 
We  think  the  court  was  in  error  in  quash- 
ing the  proceedings,  and  therefore  the  writ 
should  issue,  but  without  costs. 

Ifonsy  Ch.  J.,  concurred  with  Grant,  J. 


the  coart  to  mold  the  judgment  against  the  ex- 
ecutor or  administrator  Into  such  form  that  no 
Injustice  shall  be  done  to  anyone.  Slnnlckson 
▼.  Painter,  32  Fa.  884. 

And  evidence  tending  to  show  that  a  prior 
assignment  of  a  legacy  or  distributive  share 
attached  Is  fraudulent  against  creditors  Is  ad- 
missible upon  the  trial  of  a  proceeding  by  for- 
eign 'Attachment  against  a  legatee  or  distributee 
In  which  the  executor  was  summoned  as  garn- 
ishee.    IJild. 

So,  In  Baker's  Appeal,  108  Pa.  610,  66  Am. 
Rep.  231,  an  attachment  execution  .on  Judgments 
against  a  legatee  Issued  against  the  executors 
was  sustained^  but  the  question  in  the  case  was 
Dot  as  to  the  right  to  proceed  against  the  ex- 
ecutors as  garnishees,  but  as  to  the  right  of  the 
garnishees  to  set  up  title  to  the  property  in 
themselves  by  virtue  of  a  previous  assignment. 

The  earlier  Pennsylvania  cases,  decided  under 
the  early  statutes,  cling  to  the  idea  that  before 
an  estate  Is  ready  for  distribution  the  executor 
or  administrator  should  not  be  permitted  to  be 
Interfered  with  by  garnishment. 

Thus,  a  supposed  or  potential  distributive 
share  in  the  estate  of  a  deceased  person  arising 
out  of  personal  estate  is  not  subject  to  attach- 
ment In  execution  Immediately  after  the  death 
of  the  ancestor,  and  the  executor  or  adminis- 
trator cannot  be  summoned  as  garnishee  with 
reference  thereto.  The  creditor  Is  obliged  to 
waft  until  settlement  of  the  administration  ac- 
count by  the  administrator  so  as  to  make  It 
manifest  whether  a  distributive  share  exist  or 
not.  McCreary  v.  Topper,  10  Pa.  419;  Bank 
of  Chester  v.  Ralston,  7  Pa.  482. 

In  Bank  of  Chester  v.  Ralston,  7  Pa.  482, 
tiipra,  Ross  v.  Cowden,  7  Watts  d:  S.  376,  infra, 
was  distinguished  on  the  groand  that  the 
debt  In  that  case  was  considered  by  the  court 
to  be  a  liquidated  debt  due  to  the  executor  in  a 
sum  certain,  and  therefore  liable  to  be  attached 
on  a  judgment  against  him. 

It  Is  held,  however,  by  the  later  Pennsylvania 
cases  to  be  the  rule  under  later  statutes  that 
a  foreign  attachment  will  He  against  a  legacy 
or  distributive  share  before  any  settlement  of 
the  estate  of  a  decedent,  and  that  It  Is  within 
the  power  of  the  court  to  mold  the  Judgment 
against  the  executor  or  administrator  as  garn- 
ishee Into  such  f6rm  that  no  Injustice  shall  be 
done  to  anyone,  and  that  this  rule  is  applicable 
to  attachment  executions  under  Pa.  acts  April 
18,  1843.  and  April  10,  1849.  Lorena  v.  King, 
88  Pa.  93. 

And  that  an  attachment  execution  Issued 
ni>on  a  debt  due  to  the  defendant  from  an  In- 
solvent estate  laid  in  the  hands  of  the  executor 
of  the  estate  Is  not  premature  under  Pa.  acts 
April  13.  1843.  and  July  27,  1848,  though  laid 
before  the  filing  and  confirmation  of  the  auditor's 
report  and  before  the  amount  to  which  the 
debtor  would  be  entitled  was  ascertained. 
Chambers  v.  Uaugh.  26  Pa.  105. 

And  Judgment  will  be  entered  against  garn- 
ishees when  their  answers  to  Interrogatories 
admit  an  Indebtedness  to  the  defendant  upon  an 
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annuity  for  a  certain  sum,  although  the  garn- 
ishees were  the  executors  and  trustees  under  a 
will  which  created  the  annuity,  and  they  had 
not  as  yet  settled  the  estate  which  was  solvent, 
and  no  arrangement  had  been  made  for  the  pay- 
ment of  the  annuity,  and  no  funds  had  been  set 
apart  for  that  purpose.  Rhodes  v.  Kemble,  12 
Pa.  Co.  Ct.  470. 

And  an  attachment  execution  upon  the  dis- 
tributive share  of  a  son  in  the  proceeds  of  real 
estate  directed  by  the  testator  to  be  sold  by  his 
executors,  laid  in  the  hands  of  an  agent  ap- 
pointed by  one  of  the  executors,  residing  In  the 
county  where  the  land  was  situated,  to  sell  the 
real  estate,  as  garnishee,  takes  precedence  over 
a  subsequent  attachment  execution  Issued  on  a 
Judgment  in  another  county  against  the  son, 
and  laid  in  the  hands  of  the  other  executor  as 
garnishee.  >6ochenaur  v.  Hostetter,  18  Pa.  414. 

In  the  above  case,  Hartle  v.  Long,  6  Pa.  491, 
aupra.  III.,  Hess  v.  Sborb,  7  Pa.  281,  infra, 
VIII.,  and  Bank  of  Chester  v.  Ralston,  7  Pa.' 
482,  and  McCreary  v.  Topper,  10  Pa.  419,  su- 
pra, were  distinguished  upon  the  ground  that 
the  statutes  under  which  they  were  decided 
had  been  changed,  the  court  saying  that  there 
seems  to  have  been  a  persevering  conflict  be- 
tween the  legislature  and  the  court  as  to  a 
creditor's  right  to  attach  his  debtor's  Interest 
in  a  decedent's  estate,  and  that  It  was  time  such 
contests  should  cease,  and  the  acts  of  assembly 
be  permitted  to  have  free  course. 

But  while  an  attachment  execution  will  He 
against  a  party  as  garnishee  In  his  own  right 
and  as  executor  of  another  to  attach  his  inter- 
est In  a  legacy  or  distributive  share  before  set- 
tlement of  the  decedent's  estate  under  Pa. 
statute,  where  the  amount  of  such  interest  can 
only  be  ascertained  upon  the  settlement  of  the 
decedent's  estate,  the  'Jurisdiction  of  the  or- 
phans* court  Is  exclusive,  and  the  common  pleas 
cannot  determine  the  amount  of  the  Interest. 
Maurer  v.  Kerper,  102  Pa.  444. 

And  In  Allison  v.  Wilson,  18  Serg.  ft  R,  380, 
it  was  held  that  on  the  sale  of  land  made  by  an 
administrator  de  bonis  non  after  the  death  of  a 
widow,  under  provisions  In  her  husband's  will 
for  such  sale  and  the  division  of  the  money 
equally  amongst  the  testator's  four  children,  the 
administrator,  and  not  a  creditor  who  had  ob- 
tained Judgment  against  a  son  before  the  sale, 
Is  entitled  to  receive  the  money ;  but  this  was 
an  amicable  suit  brought  to  determine  the  rights 
of  the  parties,  and  not  a  garnishment. 

So,  an  attachment  of  ail  the  interest  of  and 
all  the  legacies  given  to  a  son  under  a  will  di- 
recting that  the  testator's  widow  shall  have 
his  mansion  farm  for  life,  and  If  any  of  his 
children  should  wish  to  hold  the  old  mansion 
property  after  two  of  them  arrive  at  full  age 
they  may  do  so  by  agreement,  or,  if  they  can- 
not agree,  they  may  get  three  disinterested  per- 
sons to  divide  It  for  them,  and  directing  a  sale 
to  the  best  advantage  possible  If  It  should  not 
be  taken  by  any  of  the  children.  In  which  pro- 
ceeding are  summoned  as  garnishees  the  wife 
and  a  son  who  were  the  executors  under  th^ 
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win,  It  blndinir  under  the  PexmiylTUila  itatnte 
upon  the  son's  share  of  the  proceeds  of  the  man. 
slon  farm  sold  under  order  of  the  orphan's 
court  by  the  executors.  Neely  ▼.  Grantham,  58 
Pa.  483. 

But  legacies  and  devises  or  Interests  In  realty 
and  personalty  are  not  confounded  by  Pa.  act 
April  13,  1843,  i  10.  Pamph.  Laws.  235.  subject- 
ing all  legacies  given,  and  all  lands  devised, 
to  any  person,  and  any  Interest  which  any  per- 
son may  have  in  real  or  personal  estate  of  any 
decedent,  by  wlil  or  otherwise,  in  the  bands  or 
possession  of  the  executor  or  administrator,  ex- 
cept legacies  and  distributive  shares  due  mar- 
ried women,  to  attachment  and  levy  in  satisfac- 
tion of  any  Judgment,  in  the  same  manner  as 
debts  are  made  subject  to  execution  by  law,  and 
Pa.  act  1849,  |  11,  Pamph.  Laws,  620,  authoriz- 
ing the  issue  of  process  In  the  nature  of  an  at- 
tachment at  any  time  after  the  Interest  of  the 
defendant  In  real  or  personal  estate  shall  have 
accrued  by  reason  of  the  death  of  a  decedent; 
and  therefore,  an  interest  In  decedent's  real  es- 
tate is  not  bound  by  a  writ  of  attachment  which 
on  Its  face  embraces  no  more  than  the  defend- 
ant's Interest  or  his  distributive  share  In  the 
personal  estate  In  the  representative's  handu, 
where  the  return  of  service  shows  no  attach- 
ment of  lands  or  Interests  therein,  and  It  Is  ad- 
mitted that  the  representative  of  the  decedent 
was  not  In  possession  of  the  land.  Both's  Ap- 
peal, 94  Pa.  186. 

In  the  above  case,  Straley's  Appeal,  43  Pa. 
89.  and  Neely  v.  Grantham,  68  Pa.  433.  aupra, 
were  disapproved,  and  the  court  said  that  the 
latter  case  could  not  be  regarded  as  ruling  that 
the  defendant's  interest  In  real  estate  of  the  de- 
'eedent  is  bound  by  an  attachment  of  his  Inter- 
est in  the  personal  estate  only. 

A  decree  of  the  orphans'  court,  however,  di- 
recting distribution  of  a  fund  In  the  hands  of 
executors  or  administrators,  makes  the  execu- 
tors or  administrators  personally  liable  there- 
for as  well  as  liable  In  their  official  capacity; 
and  after  such  decree  the  guardians  of  the  poor 
of  a  city  may  issue  a  warrant  of  selxure  under 
act  March  81,  1812,  5  S.  M.  Laws,  892,  against 
the  person  entitled  to  a  distributive  share  to 
apply  It  to  the  support  of  his  wife  under  that 
act,  and  attach  all  moneys,  rights,  and  credits 
of  the  defendant  In  the  hands  of  the  executors 
or  administrators.  Philadelphia  v.  Brennan,  5 
Pa.  Dist.  R.  116. 

And  a  debt  of  a  testator  for  which  the  execu- 
tor, who  was  also  a  residuary  legatee,  bad  taken 
a  note  in  his  own  name,  may  be  taken  on  at- 
tachment execution  against  the  executor  for  the 
payment  of  his  own  debt,  where  it  appears  that 
a  number  of  years  had  passed  since  the  death 
of  the  testator,  and  there  was  a  sufficient  estate 
to  pay  all  debts  and  legacies.  Ross  v.  Cowden, 
7  Watts  ft  S.  376. 

An  attachment  execution  from  a  Justiceof  the 
peace,  based  on  a  Judgment  obtained  before  him, 
will  lie  against  an  administratrix  In  her  repre- 
sentative capacity  as  garnishee  to  the  decedent, 
and  the  justice's  power  of  Inquiry  Is  not  ex- 
hausted by  the  filing  of  the  garnishee's  answer, 
the  right  to  test  the  truth  of  the  answer  before 
the  Justice  being  given  by  Pa.  act  1845,  |  1, 
1  Purd.  Dig.  p.  999,  pi.  125,  which  extends  their 
Jurisdiction  to  the  issuing,  trial,  etc.,  of  all  pro- 
cesses required  by  the  sections  of  the  act  of 
1836  relating  to  attachments.  Strouse  v.  Law. 
rence,  18  Pa.  Co.  Ct.  131. 

A  pecuniary  legacy  due  to  a  legatee  may  be 
attached  in  the  hands  of  the  executor  of  the 
will  in  the  manner  provided  for  the  service  of 
a  writ  of  summons  in  a  personal  action.  Purves 
V.  I^x,  19  W.  N.  C.  392. 

g.  Statute9  M  to  foreign  attaohment. 
The  question  as  to  whether  or  not  executors 
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and  administrators  are  liable  under  statntss 
providing  for  foreign  attachment,  like  that  un- 
der the  general  attachment  and  garnishment 
statutes,  depends  upon  the  language  of  the  stat- 
ute in  question. 

Thus,  Ind.  Rev.  Stat.  1848,  p.  772,  provid- 
ing that  the  lands,  tenements,  hereditaments, 
goods,  chattels,  rights,  credits,  moneys,  and  ef- 
fects of  any  and  all  persons  not  residents  of  the 
state  are  and  shall  be  liable  for  the  payment  of 
debts  and  other  demands  by  suit,  to  be  insti- 
tuted by  process  of  foreign  attachment,  seema 
to  embrace  every  species  of  property  known  to 
the  law,  and  under  It  an  unascertained  distribu- 
tive share  of  a  decedent's  estate  In  the  execu- 
tor's hands  is  liable  to  the  process  of  garnish- 
ment under  a  Judgment  against  the  persons  en- 
titled  to  It  on  final  settlement,  though  the  order 
of  the  court  therein  would  not  take  effect  until 
the  estate  was  fully  and  finally  settled.  Strat- 
ton  V.  Ham,  8  Ind.  84,  65  Am.  Dec.  754. 

And  executors  and  administrators  are  sub- 
ject to  garnishment  at  the  suit  of  any  attach- 
ment creditor  of  the  person  who  has  money  or 
cboses  In  action  In  their  hands  under  Ind.  Rev. 
SUt.  188,  I  942,  though  the  distrlbuteesT 
shares  of  the  decendent's  estate  are  unascer- 
tained.    SImonds  v.  Harris.  92  Ind.  505. 

And  an  order  for  the  payment  of  a  distribu- 
tive share  of  an  estate  In  a  garnishment  pro- 
ceeding Against  the  administrator  for  a  debt  of 
the  distributee  binds  a  subsequent  administra- 
tor so  that  he  cannot  In  the  settlement  of  his 
trust  take  credit  for  payment  thereof  to  the 
distributee  or  legatee.     Ibid. 

And  where  lands  are  given  by  n  will  to  the 
testator's  wife  for  life,  and  their  sale  is  di- 
rected at  her  death,  the  proceeds  to  be  equally 
divided  among  five  children,  and  the  share  of 
one  of  the  children  Is  attached  by  the  creditor 
of  such  child,  and  the  executor  Is  garn!she<] 
and  a  Judgment  obtained  and  the  attached  lands 
ordered  sold,  and  the  executor  Is  ordered  to 
pay  on  final  settlement  out  of  the  debtor's  dis- 
tributive share  a  sum  sufficient  to  satisfy  the 
Judgment,  and  the  creditor  buys  the  attached 
lands  at  sheriff's  sale,  and  the  executor  dies, 
and  an  administrator  de  honU  non  sells  the  land 
upon  the  death  of  the  widow,  the  share  of  the 
debtor  in  the  proceeds  should  be  paid  to  his 
creditor  who  had  become  the  owner  of  his  in- 
terest by  the  sheriff's  sale.     Ibid. 

So,  under  a  provision  of  the  New  Hampshirs 
statute  relating  to  the  process  of  foreign  at- 
tachment, an  executor  or  administrator  Is 
chargeable  as  trustee  of  an  heir  or  legatee  for 
any  sum  of  money  found  to  be  in  his  hands  on 
the  settlement  of  the  estate  belonging  to  such 
heir  or  legatee.  Palmer  v.  Noyes.  45  N.  H. 
174. 

And  an  executor  or  administrator  may  bs 
charged  as  trustee  under  process  of  foreign  at- 
tachment, though  no  previous  demand  or  pre- 
sentation of  his  claim  was  made  by  the  princi- 
pal debtor.     Quigg  v.  Klttredge,  18  N.  H.  137. 

And  one  who  pays  a  Judgment  obtained 
against  him,  which  Judgment  Is  afterwards  re- 
versed, has  a  right  of  action  to  recover  back 
the  money  paid  which  he  might  enforce  by 
presenting  It  to  the  executor  of  his  debtor,  and 
the  executor  therefore  may  be  charged  as  trus- 
tee.    Ibid. 

But  where  process  Is  served  upon  an  executor 
as  trustee  under  the  New  Hampshire  statutes 
relating  to  foreign  attachment  before  the  settle- 
ment vf  the  estate  or  before  it  Is  rendered  cer* 
tain  that  there  will  be  anything  in  the  hands 
of  the  trustee  belonging  to  the  defendant,  the 
action  will  ordinarily  be  continued  until  the  set- 
tlement of  the  estate,  or  until  the  liability  of 
the  trustee  can  be  definitely  settled  and  deter* 
m'.Qed,   when  he  will   be  required  to  disclost 
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and  be  charged  or  dlicharged  according  to  the 
facta  as  they  eziat  at  the  time  of  the  judg- 
meot.     Palmer  ▼.  Noyea.  4S  N.  H.  174. 

So,  In  Maatera  ▼.  Lewla.  1  Ld.  Raym.  S7, 
holding  that  the  ordinary  la  not  a  debtor  before 
gooda  come  Into  his  handa,  and  that  garnish- 
ment can  only  be  had  where  the  garnlahee  If 
liable  to  an  action  by  the  defendant,  It  waa  aald 
that  where  there  la  an  executor  or  admlniatra- 
tor  a  foreign  attachment  may  well  be  allowed, 
because  he  may  be  aued  or  may  aue. 

in  Sandidge  ▼.  Grayea,  1  Patton  ft  H.  (Va.) 
101,  however.  It  was  held  that  aerrlce  of  proc- 
ess of  foreign  attachment  on  an  executor 
creates  a  Hen  on  a  legacy  to  an  abaent  debtor 
In  favor  of  the  attaching  creditor ;  and  that  a 
creditor  at  whose  ault  proceaa  of  foreign  attach- 
ment againat  an  abaent  debtor  la  aerved  on  one 
of  two  executora,  la  entitled  to  priority  of  aatia- 
faction  out  of  the  legacy  to  the  abaent  debtor 
oTer  an  aaslgnee  of  the  legacy  under  an  assign- 
ment dated  the  day  after  the  service  of  the  at- 
tachment on  the  executor;  but  that  an  as- 
signment of  a  legacy  takes  effect  from  its  date, 
and  the  aaslgnee  will  be  entitled  to  priority  of 
satisfaction  aa  against  creditors  who  attach 
the  legacy  in  the  handa  of  the  executor  aubae- 
quent  to  the  date  of  the  aaalgnment,  though 
it  doea  not  appear  that  the  aaalgnment  had  been 
delivered  to  the  aaalgnee  prior  to  the  aervlce 
of  the  proceaa. 

And  an  attachmeni:  will  not  lie  under  the 
Loulalana  act  againat  a  nonrealdent  executor. 
Thw*  peraon  Indebted  must  be  a  nonrealdent  un- 
der tliat  act ;  and  aa  the  executor  waa  not  per- 
aonally  Indebted  hla  abaence  fumlahea  no 
ground  for  the  proceeding.  Debnya  v.  Terby, 
1  Mart.  N.  S.  380. 

And  a  writ  of  foreign  attachment  will  not  lie 
under  the  South  Carolina  act  againat  an  execu- 
tor who  la  out  ot  the  state,  aa  an  executor  or 
adminiatrator  repreaenta  the  deceased  peraon'a 
estate,  but  he  la  not  reaponalble  for  the  acta  of 
the  deceased,  the  terma  of  the  act  confining  the 
operation  of  an  attachment  to  abaent  debtora, 
who  were  originally  reaponalble  in  their  own 
right.     Weyman  v.  Murdock,  Harp.  L.  125. 

And  prevloua  to  the  atatute  apedflcally  ap- 
plying to  executora  and  admlnlatratora,  a  writ 
of  foreign  attachment  could  not  Issue  In  Penn- 
aylvanla  againat  a  legacy  In  the  hands  of  an 
executor.  Shewell  v.  Keene,  2  Whart.  832,  80 
Am.  Dec.  200;  Bamett  v.  Weaver,  2  Whart. 
418 :  McCoombe  v.  Dunch,  2  Dall.  73,  1  L.  ed. 
204. 

And  they  could  not  be  aummoned  aa  gar- 
nisheea  with  reference  to  a  demand  formerly 
due  from  the  decedent  In  hla  lifetime.  Mc- 
Coombe V.  Dunch,  2  Dall.  73,  1  L.  ed.  294. 

And  an  adminiatrator  la  not  chargeable  aa 
truatee  in  a  proceaa  of  foreign  attachment 
brought  to  recover  a  debt  due  from  a  creditor 
of  the  Inteatate,  though  the  effecta  In  hi  a  handa 
are  the  proceeda  of  a  aale  of  real  estate  made 
by  conaent  of  the  helra  and  without  llcenae 
from  the  probate  judge.  Waite  v.  Oabome,  11 
Me.  185. 

For  caaea  under  atatutea  apecifically  provid- 
ing for  foreign  attachment  againat  executora 
and  admlnlatratora,  see  aupra,  II.  c. 

Aa  to  effect  of  foreign  attachment  on  aaaeta 
coming  to  the  handa  of  an  executor  or  adminia- 
trator after  aervlce,  see  infra.  III. 

h.  Btatutet  OS  to  attaohment  of  abaent,  eon- 
cealed,  and  ab$oonding  dehtora. 

m 

Statutes  with  reference  to  the  attachment  of 
absent,  concealed,  and  absconding  debtors  are 
usually  held  to  be  inapplicable  to  executors  and 
admlnlatratora. 

Thna,  proceedings  by  attachment  are  Inappll- 
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cable  for  the  purpoae  of  compelling  the  aettle- 
ment  of  the  eatate  of  a  deceaaed  peraon.  or  of 
enforcing  payment  by  an  executor  or  adminis- 
trator of  an  individual  demand  contracted  by 
the  deceaaed  without  charging  the  executora 
with  any  breach  of  duty  except  a  neglect  to  pay 
the  debt.     Metcalf  v.  Clark.  41  Barb.  46. 

The  New  York  atatute  with  relation  to  at- 
tachment againat  abaent  and  absconding  debtora 
llmita  the  remedy  to  a  debtor  who  la  indebted 
individually,  and  doea  not  vrarrant  proceedinga 
againat  hia  personal  repreaentative.  Re  ilurd, 
9  Wend.  465 ;  Jackaon  e»  dem.  Murray  v.  Wals- 
worth,  1  Johna.  Caa.  372. 

And  while  the  provialona  In  the  New  York 
act  with  relation  to  attachment  againat  abaent 
and  abaconding  debtora,  declaring  that  the  ap- 
pointment of  trnateea  ahall  be  conclualve  proof 
in  all  courta  that  the  debtor  waa  at  the  time 
abaent  within  the  meaning  of  the  act,  and  that 
the  appointment  and  proceedinga  prevloua 
thereto  were  regular,  predudea  all  inquiry  Into 
the  regularity  of  the  proceedinga,  and  eatopa  the 
party  from  denying  that  he  waa  an  abaent  debt- 
or, they  do  not  prevent  an  executor  or  admin- 
iatrator from  contesting  the  Jurladictlon  of  the 
officer,  upon  the  ground  that  the  atatute  did  not 
authorise  the  proceeding  againat  a  person  act^ 
Ing  in  a  representative  capacity,  so  as  to  pre- 
vent him  from  raising  such  objection  after  such 
appointment  of  trustees  is  made.  Be  Hurd,  9 
Wend.  465. 

But  while  an  executor  or  adminiatrator  can- 
not ordinarily  be  proceeded  against  as  an  ab- 
sent debtor,  where  he  enters  on  leasehold  prop- 
erty held  by  the  testator  or  intestate  in  his  life- 
time, or  receives  the  rents  and  profits  thereof, 
he  is  chargeable  directly  on  the  covenant  of  the 
leasee  as  an  aaalgnee,  and,  being  peraonally  lia- 
ble, may  be  proceeded  againat  by  attachment 
under  the  act  relative  to  abaconding,  concealed* 
and  nonrealdent  debtora.  Be  Qalloway,  21 
Wend.  32,  84  Am.  Dec.  200. 

And  while  an  attachment  cannot  iaaue  againat 
an  executor  or  adminiatrator  In  hia  repreaenta- 
tive capacity  for  a  demand  againat  his  decedent. 
It  may  iaaue,  in  a  proper  caae,  againat  peraons 
holding  the  poaltion  of  executor  or  adminiatra- 
tor, for  a  debt  contracted  and  owing  by  them- 
selvea,  where  they  were  doing  buaineaa  aa  a  firm 
and  traded  under  their  firm  name  with  the  word 
"executora"  added  at  the  time  of  contracting 
the  debt  Wlckham  v.  Stem,  18  N.  Y.  Civ. 
Proc.  Rep.  63,  0  N.  Y.  Supp.  803. 

And  in  Jackaon  ew  dem,  Murray  v.  Walaworth, 
1  Johna.  Caa.  872.  in  which  an  attachment  waa 
laaued  under  the  atatute  with  relation  to  abaent 
and  abaconding  debtora,  and  an  appointment  of 
truateea  purauant  to  the  act  waa  made,  deaignat- 
ing  the  debtora  aa  certain  persona  trading  to- 
gether under  a  firm  name,  calling  aome  of  them 
truateea  for  others,  and  aome  'executora,  in  de- 
scribing the  indivlduala  compoalng  the  company, 
theae  addltlona  were  conaidered  merely  aa  worda 
of  deacrlptlon,  so  as  to  support  the  validity  of 
the  appointment  and  the  proceeding,  and  It  waa 
held  that  they  should  be  so  considered,  more 
eapeclally  after  a  lapae  of  time,  and  the  ac- 
quleacence  of  the  partlea  Intereated. 

So,  under  the  New  Jeraey  atatute  authorising 
the  aherlff  to  attach  the  gooda  and  chattela, 
righta  and  credlta,  moneya  and  effecta,  etc.,  of 
an  abaconding  or  abaent  debtor,  a  legacy  may 
be  attached  In  the  handa  of  an  executor  or  ad- 
miniatrator when  it  waa  auable  at  common  law 
and  charged  on  land.  Taylor  v.  Woodward,  9 
N.  J.  L.  115,  17  Am.  Dec.  462. 

But  a  peraonal  legacy  cannot  be  reached  In 
the  handa  of  executora  by  attachment  for  a  debt 
of  the  legatee  under  N.  J.  Rev.  Laws,  60.  |  8, 
until  a  refunding  bond  with  two  sufflcleni  rare- 
ties  is  tendered  to  the  executor  and  filed  If  re- 
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fused ;  but  no  such  preliminary  Is  required  or 
necessary  In  the  case  of  a  legacy  charged  upon 
land.    IMd. 

L  Statute  as   to  attachment  of  property  tMt 
oapahle  of  manual  delivery. 

In  New  Tork  there  la  no  statutory  provision 
for  garnishment.  But  by  N.  Y.  Code  Cly.  Proc. 
i  649,  subd.  3,  an  attachment  upon  debts  or 
other  property  Incapable  of  manual  delivery  was 
provided  for  to  be  carried  Into  effect  by  a  de- 
livery by  the  sheriff  of  a  certified  copy  of  the 
warrant  of  attachment  to  the  debtor  or  individ- 
ual holding  such  property  in  his  possession. 
This  provision  would  seem  to  be  calculated  to 
accomplish  at  least  something  of  what  Is  ac- 
complished by  the  process  of  garnishment  In 
other  states. 

Under  It  a  claim  held  by  an  attachment  debt- 
or against  an  executor  for  a  legacy,  being  one 
which  can  be  enforced  by  action  under  N.  Y. 
Code,  I  1819,  or  by  proceeding  before  the  sun*o- 
gate  under  I  2717  thereof,  is  therefore  personal 
property  Incapable  of  manual  delivery,  which 
can  be  attached  by  leaving  with  the  executor  a 
certified  copy  of  the  warrant,  with  a  notice 
showing  that  the  legacy  Is  the  property  at- 
tached ;  and  such  a  case  Is  not  within  the  provi- 
sions of  N.  Y.  Code  Civ.  Proc.  |  656,  as  amended 
in  1889,  authorising  the  sheriff,  in  aid  of  cer- 
tain nonresident  attachments,  to  maintain  an 
action  against  the  attachment  debtor  and  any 
other  person  or  persons  to  compel  the  discovery 
of  anything  in  action  or  other  property  belong- 
ing to  the  attachment  debtor,  and  of  any 
money,  thing  in  action,  or  other  property  due 
him  or  held  In  trust  for  him.  Baclcus  v.  Kim- 
ball, 62  Uun,  122,  16  N.  Y.  Supp.  619. 

But  an  executrix  under  a  will  which  has  not 
been  established,  with  reference  to  which  there 
is  a  contest,  at  a  time  when  a  special  adminis- 
trator is  acting,  is  not  an  Individual  holding 
property  within  the  meaning  of  N.  Y.  Code 
Proc.  I  235,  N.  Y.  Code  Civ.  Proc.  |  649,  requir- 
ing that  the  execution  of  an  attachment  upon 
any  debts  or  other  property  Incapable  of  manual 
delivery  to  the  sheriff  shall  be  made  by  deliver- 
ing a  certified  copy  of  the  warrant  of  attach- 
ment to  the  debtor  or  individual  holding  such 
property,  as  the  executrix  then  has  no  power 
to  represent  the  estate,  and  in  case  of  such  a 
service  an  application  by  the  attachment  credit- 
or to  the  surrogate  for  direction  to  pay  a  judg- 
ment recovered  by  him  against  the  decedent 
prior  to  his  death  will  be  denied,  and  the  fact 
that  the  appointment  of  a  special  administrator 
had  been  concealed  by  his  attorney  will  not  pre- 
clude him  from  raising  the  objection.  Re  Flan- 
drow.  92  N.  Y.  256. 

III.  Interest  and  possession  neoeseary  to  sim- 

tain. 

The  Interest  of  a  debtor  In  property,  effects, 
or  credits  in  the  hands  of  an  executor  which 
will  sustain  a  garnishment  or  trustee  process 
must  be  tangible  and  susceptible  of  measure- 
ment. 

Thus,  an  Interest  In  property,  real  or  person- 
al, under  a  will  which  is  so  remote,  contin- 
gent, or  of  such  uncertain  value  that  it  cannot 
be  fairly  appraised  and  sold  on  execution,  is 
not  open  to  attachment  In  the  hands  of  an 
executor  or  trustee  under  the  will,  either  at 
common  law  or  by  statute.  Bmith  v.  Gilbert, 
71  Conn.  149,  41  Atl.  284. 

And  Conn.  Gen.  Stat,  i  1231,  providing  for  se- 
curing a  legacy  or  distributive  share  due  or  that 
may  become  due  to  a  debtor  from  an  executor 
by  laying  an  attachment  in  the  hands  of  an 
executor,  and  Gen.  Stat  i  1258,  providing  that 
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I  when  judgment  is  rendered  for  the  plaintiff  la 
an  action  by  foreign  attachment,  any  legacy 
or  distributive  share  at  the  time  of  the  attach- 
ment due  or  to  become  due  to  the  defendant 
from  any  garnishee  as  an  executor  shall  be  lia- 
ble for  the  payment  of  the  judgment,  do  not  au- 
thorize the  attachment  of  an  Interest  in  prop- 
erty, real  or  personal,  which  Is  so  remote,  con- 
tingent, and  of  such  uncertain  value  that  it  can- 
not be  fairly  appraised  and  sold  on  execution. 

And  the  Interest  of  a  child  of  a  testator  under 
his  will  giving  his  whole  property  to  his  wife, 
who  was  made  executrix,  to  be  used  by  her  for 
the  support  and  education  of  their  children,  and 
authorizing  her  to  advance,  at  her  discretion, 
a  portion  of  the  estate  among  the  children,  and 
to  assist  any  of  them  who  through  loss  or  mis- 
fortune might  be  In  want,  is  too  uncertain,  con- 
tingent, and  Indefinite  to  be  subject  to  attach- 
ment In  the  hands  of  the  executor  by  a  creditor 
of  the  child.     Sturm  v.  White,  8  Baxt.  197. 

Nor  is  an  administrator  with  the  will  annexed 
chargeable  as  trustee  of  a  legatee  under  process 
of  foreign  attachment  for  a  bequest  of  the  testa- 
tor's Interest  In  a  schooner,  where  it  was  only 
a  small  fractional  undivided  Interest  in  It,  and  it 
does  not  appear  that  the  vessel  had  ever  been 
In  the  possession  or  under  the  control  of  the 
alleged  trustee,  or  that  the  testator's  Interest 
in  it  had  ever  been  sold  or  reduced  to  money. 
Nickerson  v.  Chase,  122  Mass.  292. 

So,  trustee  process  against  an  administrator 
for  the  debt  of  a  surety  on  sundry  notes  of  the 
intestate  is  unavailing  where,  when  service  of 
the  writ  was  made,  the  surety  had  paid  nothing, 
and  there  was  no  indebtedness  of  the  estate. 
Commercial  Bank  v.  Neally,  39  Me.  402. 

And  where  the  widow  of  a  deceased  husband, 
who  at  the  time  of  his  death  owned  with  his 
wife  as  community  property  a  stock  of  goods, 
continues,  without  administration,  a  mercantile 
business  under  the  old  name  with  the  consent 
of  the  husband's  heirs,  receiving  the  profits,  and 
some  of  the  heirs  assist  in  the  business,  holding 
themselves  out  to  the  world  as  having  an  In- 
terest in  it,  and  the  stock  is  from  time  to  time 
replenished,  and  afterwards  an  administrator  of 
the  estate  Is  appointed,  and  one  who  had  fur- 
nished goods  after  the  husband's  death  sues  the 
widow  and  heirs  as  partners  and  garnishes  the 
administrator,  the  court  should  ascertain,  If 
possible,  what  part  of  the  effects  held  by  the 
administrator  were  the  property  of  the  deceased 
at  the  date  of  his  death,  and  what  had  been 
since  acquired  by  the  defendants,  as  he  would 
l>e  chargeable  as  garnishee  as  to  the  effects 
since  acquired  only,  and  would  not  be  chargeable 
with  the  effects  of  the  defendants  at  the  date 
of  his  death,  as  they  are  to  be  administered  by 
him  under  the  order  of  the  court.  Cleveland  v. 
Harding,  67  Tex.  396,  8  S.  W.  537. 

See  also  Hess  v.  Shorb,  7  Pa.  231,  infra,  VI. 

So,  the  property,  effects,  or  credits  must  have 
come  to  the  hands  of  the  executor  or  adminis- 
trator In  the  same  capacity  In  which  he  was 
garnished. 

Thus,  an  attachment  execution  served  upon 
a  person  as  executor  of  one  decedent  to  satisfy 
a  debt  due  from  a  legatee,  will  not  bind  proper- 
ty of  the  legatee  coming  to  the  hands  of  the 
representative  as  executor  of  another  decedent 
Smith's  Appeal,  108  Pa.  508. 

And  a  debtor  of  a  person  who  died  bequeath- 
ing his  personal  property  to  another,  and  ap- 
pointing him  his  sole  executor,  which  trust  he 
accepted  and  caused  the  wiffto  be  proved,  after 
which  he  died,  is  not  a  debtor  of  the  executor 
of  such  legatee,  because  of  his  indebtedness  to 
the  estate  of  the  first  decedent,  within  the  moan- 
ing of  the  law  with  relation  to  foreign  attach- 
ment,   so    that    a    trustee    process    can    Issue  . 
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against  the  executor  of  the  legatee  as  such. 
Stanton  ▼.  Holmes,  4  Day,  87. 

And  where  a  will  leayes  a  legacy  to  the  testa- 
tor's son,  and  another  to  his  granddaughter,  and 
before  the  payment  of  the  legacies  the  grand- 
daughter dies,  leaving  her  father  her  sole  heir 
at  law,  the  legacy  of  the  granddaughter  In  the 
hands  of  the  executor  Is  not  subject  to  attach- 
ment for  the  debt  of  her  father,  under  Mass. 
Rey.  Stat.  chap.  109,  I  62,  providing  that  any 
legacy  due  from  an  executor,  and  any  other 
goods,  effects,  and  credits  In  the  hands  of  an 
executor,  may  be  attached  In  his  hands  by  the 
process  of  foreign  attachment,  as  administration 
on  her  estate  should  have  been  taken  out,  and 
the  legacy  would  have  been  an  asset  in  the 
hands  of  her  administrator,  and  furnishes  no 
ground  for  charging  the  original  executor. 
Stills  V.  Harmon,  7  Cush.  406. 

Nor  can  one  to  whom  a  testator  devised  and 
bequeathed  all  his  property  on  the  condition 
that  he  should  pay  off  his  deJbts  and  the  lega- 
cies given  by  the  will,  appointing  him  executor 
of  the  will,  be  summoned  as  trustee  of  one  of 
tlie  legatees  named  In  the  will  who  was  Indebted 
on  promissory  notes  which  were  over  dne  In  an 
amount  larger  than  the  legacy,  where  he  ac- 
cepted the  devise  and  bequest  made  to  him,  but 
declined  the  trust  of  executor,  and  another  was 
appointed  administrator  with  the  will  annexed. 
Green  v.  Nelson,  12  Met.  567. 

And  a  father  who,  as  administrator  of  his  de- 
ceased son's  estate,  recovers  a  ^dgment  against 
a  railroad  company  for  causing  the  son's  death, 
has  no  property  Interest  therein  as  adminis- 
trator which  is  garnlshable,  as,  under  Iowa 
Code,  I  3781,  it  immediately  descends  to  the 
father  and  mother  of  the  deceased,  and  is  not 
subject  to  the  payment  of  his  debts,  and  the  ad- 
ministrator cannot  be  garnished  on  account 
thereof  for  his  distributive  share  to  satisfy  a 
Judgment  against  himself  individually,  as  the 
effect  of  such  a  proceeding  would  only  be  to 
give   the   plaintiff   another   Judgment    for   his 

claim.     Casady  t.  Grimmelman,  108  Iowa, , 

77  N.  W.  1067. 

As  to  the  possession  by  the  executor  or  ad- 
ministrator necessary  to  sustain  the  garnish- 
ment or  trustee  process,  there  is  some  contrarie- 
ty of  opinion.  But  It  would  appear  to  be  set- 
tled that  actual  possession  of  the  estate  by  a 
qualified  representative  would  be  necessary. 

Thus,  a  garnishee  order  nisi,  obtained  against 
the  administrators  of  a  testator  to  reach  a  sum 
ordered  to  be  paid  to  a  separate  account  in  an  ad- 
ministration suit,  will  not  be  enforced  where 
the  estate  is  being  administered  by  the  court, 
and  has  been  turned  over  to  the  court.  Stev- 
ens V.  Phellps,  44  L.  J.  Ch.  N.  S.  680,  L.  R.  10 
Ch.  417,  23  Week.  Rep.  716. 

And  an  Intestate's  goods  or  effects  are  not  In 
the  hands  of  his  administrator  as  such  so  as  to 
render  the  administrator  liable  as  the  trustee  of 
one  entitled  to  a  distributive  share  in  the  es- 
tate under  Mass.  Rev.  Stat.  chap.  109,  I  62,  pro- 
viding that  any  debt  or  legacy  due  from  an 
executor  or  administrator,  and  any  other  goods, 
effects,  or  credits  In  the  hands  of  an  executor 
or  administrator  as  such,  may  be  attached  in 
his  hands  by  the  process  of  foreign  attachment, 
before  the  administrator  has  given  bond  for  the 
discharge  of  his  trust,  where  the  statute  pro- 
vides that  the  administrator  has  no  legal  au- 
thority as  such  to  take  possession  of  decedent's 
effects  until  he  has  given  bond.  Davis  v.  Davis, 
2  Cush.  111. 

Mississippi  Rev.  Code,  879,  art.  24,  however, 
providing  that  executors  and  administrators 
may  be  garnished  for  a  debt  due  by  their  testa- 
tor or  Intestate  to  the  defendant.  Is  applicable 
whether  the  assets  are  in  the  hands  of  the  exeo- 
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utor  or  administrator  himself,  and  he  Is  pro- 
ceeded against  by  garnishment,  or  whether  they 
are  in  the  hands  of  one  who  Is  a  debtor  to  him 
as  such,  as  the  statute  establishes  the  rule  that 
the  administrator  may  be  garnished  because 
the  assets  of  the  estate  may  be  subjected  to  the 
payment  of  its  debts  in  that  way,  and  they  are 
equally  assets  whether  In  the  hands  of  the  rep- 
resentative in  the  shape  of  money  or  money 
In  the  hands  of  others  which  they  are  bound  to 
pay  him.     Thrasher  v.  Buckingham,  40  Miss.  67. 

But  it  would  appear  to  be  immaterial,  as  a 
general  rule,  whether  or  not  the  particular  fund 
sought  to  be  reached  had  come  to  the  hands  of 
the  executor  or  administrator  at  the  time  of  the 
service  of  the  process. 

Thus,  the  fact  that  the  funds  for  which  an 
administrator  is  charged  on  trustee  process 
came  to  his  hands  after  the  service  of  the  proc- 
ess upon  him  in  the  original  action  cannot  avail 
him  as  a  defense  against  such  trustee  process. 
Jewett  V.  Morrison  (Mass.)  55  N.  B.  890. 

When  a  suit  is  begun  by  trustee  process  In 
Massachusetts,  and  an  administrator  is  sum- 
moned as  trustee,  the  Men  takes  effect  from  the 
service  of  the  process,  and  reaches  the  whole 
Interest  of  the  debtor  in  the  personal  estate 
that  may  eventually  come  into  his  hands.  Jew- 
ett V.  Morrison  (Mass.)  £5  N.  E.  890;  Boston 
Bank  v.  Mlnot,  8  Met.  S07;  Mechanics'  Sav. 
Ba;;k  v.  Waits,  150  Mass.  234,  22  N.  B.  91B. 

And  therefore,  where  an  administrator  of  an 
insolvent  estate,  after  service  of  process  upon 
him  at  the  suit  of  a  creditor  of  one  whom  the 
intestate  owed,  sells  the  real  estate  for  the  pay- 
ment of  debts  under  a  license  granted  for  that 
purpose,  and  receives  the  proceeds  of  the  sale, 
and  collects  debts  due  to  the  Intestate,  and  a 
distribution  among  the  Intestate  creditors  is 
ordered,  the  administrator  will  be  held  as  trus- 
tee of  the  attaching  creditor  to  the  full  amount 
of  the  dividend  decreed  to  the  creditor.  Bos- 
ton Bank  v.  Minot,  3  Met.  507. 

And  the  fact  that  a  fund  from  which  the 
debts  and  legacies  under  a  will  are  to  be  paid 
was  to  be  derived  In  part  from  the  sale  of  real 
estate,  does  not  affect  the  liability  of  the  execu- 
tor or  administrator  to  trustee  process  for  a  debt 
of  the  legatee  under  Me.  Rev.  Stat.  1841.  chap. 
119,  ii  43,  63,  authorising  foreign  attachment 
against  executors  and  administrators,  but  pro- 
viding that  no  person  shall  be  adjudged  a  trustee 
unless  the  money  due  from  him  is  at  the  time 
of  the  service  of  the  writ  due  absolutely,  and 
without  depending  upon  any  contingency,  (fit- 
ter V.  Perkins,  47  Me.  657. 

So,  a  residuary  fund  In  the  hands  of  an 
executor  to  which  a  legatee  was  entitled  on  set- 
tlement of  the  administration  under  a  will  dl- 
lectlng  the  sale  of  the  real  and  personal  prop- 
erty of  the  testator,  Is  In  his  hands,  within  the 
meaning  of  Mc.  Rev.  Stat.  1841,  chap.  119. 
if  43,  63,  so  as  to  warrant  trustee  process 
against  him,  though  at  the  time  of  the  service 
of  the  process  the  sales  had  not  been  made, 
and  the  avails  had  not  been  received,     /bid. 

Under  the  Vermont  statute  all  property  In 
the  hands  of  an  executor  or  administrator  at 
the  time  of  the  service  of  process,  which  he 
comes  into  possession  of  before  the  disclosure. 
Is  subject  to  trustee  process.  Parks  v.  Cush- 
man,  9  Vt.  320. 

An  administrator  will  not  be  held,  however, 
on  trustee  process  for  a  debt  of  a  person  en- 
titled to  a  distributive  share,  where  the  process 
was  served  after  the  probate  court  had  granted 
a  license  to  sell  the  whole  real  estate  or  such 
part  as  might  appear  to  be  most  for  the  inter- 
est of  all  concerned,  but  before  the  sale,  as,  if 
the  administrator  should  decide  to  sell  only 
enough  to  pay  the  debts,  the  remainder  would 
descend  to  the  heirs,  and  not  be  affected  by  ths 
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proceta,  while,  If  the  beln  ihonld  advance 
money  to  pay  the  debts,  no  sale  would  be  likely 
to  be  made,  and  therefore  there  would  be  no 
certainty  that  anything  would  ever  come  to  the 
defendant  from  the  sale.  Beverstock  ▼.  Brown, 
157  Mass.  565,  82  N.  E.  001. 

And  the  liability  of  an  alleged  trustee  must 
be  determined  by  the  state  of  things  existing  at 
the  time  the  writ  is  served  upon  him,  under 
Mass.  Pub.  Stat.  chap.  183,  I  22,  Oen.  Stat, 
chap.  142,  i  22,  providing  that  debts,  legacies, 
goods.  efCects,  or  credits  due  from  or  in  the 
bands  of  an  executor  or  administrator  as  such 
may  be  attached  in  his  hands  by  trustee  proc- 
ess ;  and  where,  at  the  time  of  the  service  of  a 
writ  upon  an  executor,  there  was  insufficient 
personal  property  of  the  estate  to  pay  the  debts, 
and  afterwards  the  executor  obtained  leave  of 
the  probate  court  to  sell  real  estate  for  the  pay- 
ment of  the  debts,  and  he  made  such  sale  and 
paid  the  debts,  and  had  a  surplus  remaining, 
and  paid  over  to  the  defendant  in  the,  trustee 
process,  who  was  a  devisee  and  heir  at  law,  his 
share  of  the  surplus,  he  is  not  chargeable  as 
trustee  for  the  sum  so  paid  over,  as,  until  the 
debts  were  paid,  the  devisee  had  no  claim 
against  the  executor.  Capen  v.  Duggan,  136 
Mass.  501. 

In  the  above  case,  'Holbrook  v.  Waters,  19 
Pick.  854,  and  Wheeler  v.  Bowen,  20  Pick.  663, 
tupra,  II.  c  were  distinguished  upon  the 
ground  that  in  those  cases  the  only  uncertain- 
ty was  as  to  the  amount;  and  Boston  Bank  v. 
Minot,  8  Met.  607,  supra,  was  distinguished  and 
explained,  the  court  saying  that  the  debt  which 
is  attached  in  the  case  at  bar  was  at  the  time 
the  writ  was  served  a  fixed  liability  of  the  es- 
tate and  of  the  executor,  who  was  bound  to 
pay  it  out  of  the  assets  from  whatever  source 
they  might  come. 

In  Case  Threshing  Mach.  Co.  ▼.  Miracle,  64 
Wis.  205,  11  N.  W.  580,  however,  it  was  held 
that  where  an  executor  at  the  time  he  is  served 
with  process  as  garnishee  is  not  liable  thereto 
because  no  final  order  for  the  distribution  of 
the  estate  had  been  made,  he  is  not  rendered 
liable  by  the  circumstance  that  the  garnishee 
action  remained  In  court  until  after  the  order 
of  distribution. 

And  In  Fowler  v.  McClelland,  6  Ark.  188,  it 
was  held  that  an  administrator  against  whom 
an  allowance  has  been  made  by  the  probate 
court  In  favor  of  a  creditor  of  the  estate,  and 
who  has  been  ordered  to  pay  him  a  pro  rata 
dividend,  is  not  liable  to  garnishment  at  the 
suit  of  a  creditor  of  that  creditor  in  respect  to 
such  allowance,  either  individually  or  as  an  ad- 
ministrator. 

But  see,  supra,  Boston  Bank  v.  Minot,  8  Met. 
607. 

IV.  QamUhmeni  of  husband's  interest  4n  wife's 
legaoy  or  distributive  share. 

Under  the  common-law  rule  now  generally 
superseded  by  statute,  vesting  all  property 
owned  or  accruing  to  a  wife  during  coverture 
In  her  husband,  the  general  rule  was  that  a  leg- 
acy or  distributive  share  to  which  the  wife  be- 
came entitled  during  the  marriage  was  subject 
to  garnishment  or  attachment  in  the  hands  of 
the  executor  or  administrator  for  the  debts  of 
the  husband. 

Thus,  the  Interest  of  a  hwrt)and  in  a  distribu- 
tive share  of  an  intestate  estate  to  which  his 
wife  is  entitled,  though  not  reduced  to  posses- 
sion, may  be  attached  by  trustee  process  for  his 
debt  where  the  law  is  that  the  Interest  of  the 
husband,  to  the  extent  he  possesses  it,  may  be 
seized  by  his  creditor,  as  the  trustee  process 
operates  as  a  statutory  assignment  of  the  inter- 
est of  the  husband.  Wheeler  v.  Bowen,  20 
Pick.  668 :  Parks  v.  Cushman,  0  Vt.  820. 
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And  this  is  the  rule  though  no  possession  bad 
in  fact  been  taken  by  him.  where,  under  the  law, 
properties  of  the  wife  became  upon  marriage 
the  absolute  property  of  the  husband.  Parks  v. 
Cushman,  9  Vt.  820. 

And  the  interest  of  a  husband  in  a  legacy  ac^ 
crulng  to  his  wife  during  the  coverture  is  sub- 
ject to  be  attached  In  the  hands  of  the  exec> 
utor  by  trustee  process  at  the  suit  of  a  creditor 
of  the  husband,  under  Mass.  Rev.  Stat.  chap. 
109,  f  62,  providing  that  any  debt  or  legacy  due 
from  an  executor  or  administrator,  and  any 
other  goods,  effects,  and  credits  in  the  hands  of 
an  executor  and  administrator  as  such,  may  be 
attached  In  bis  hands  by  the  process  of  foreign 
attachment,  the  fact  that  the  legacy  was  given 
to  the  wife  not  diminishing  the  liability  of  the 
trustees,  as  all  property  which  accrued  to  a  wife 
forthwith  vests  in  the  husband,  either  absolute- 
ly or  conditionally.  Holbrook  ▼.  Waters.  19 
Pick.  854. 

So,  under  that  rule  the  rights  and  interest  of 
an  absent  debtor  in  and  to  the  share  of  his  wife 
In  the  personal  estate  of  her  father  in  the  bands 
of  the  executor  are  liable  to  be  proceeded 
against  and  charged  by  the  creditors  of  sucb 
debtor  by  way  of  foreign  attachment  Vance  v. 
McLaaghllu,  8  Gratt.  280. 

4nd  a  wife's  Interest  In  a  recognisance  in  the 
orphan's  court,  given  to  pay  to  the  heirs  at  law 
of  a  decedent  of  whom  the  wife  was  one,  tbMr 
several  shares  of  the  valuation  of  the  decedent's 
real  estate,  may  be  attached  for  the  debt  of  her 
husband.  Babb  v.  Elliott  4  Harr.  (Del.)  46U 
But  the  interest  of  a  wife  In  her  ancestor's 
estate  cannot  be  held  by  trustee  process  for  the 
debts  of  her  husband,  where  the  extent  of  her 
rights  have  not  been  ascertained,  and  there  has 
been  no  decree  of  distribution.  Short  v.  Moore, 
10  Vt  446. 

And  an  administrator  having  In  his  hands  a 
distributive  share  of  an  estate  which  accrued 
to  a  married  woman  who  Is  summoned  as  trus- 
tee In  an  action  against  her  husband  will  be 
discharged  if  the  husband  died  while  the  ac- 
tion was  pending,  as  nothing  short  of  a  Judg- 
ment will  amount  to  such  a  reduction  to  posses- 
sion as  to  bar  the  wife's  right  to  survivorship. 
Strong  V.  Smith,  1  Met  476. 

And  the  commencement  of  proceedings  by  for- 
eign attachment  by  a  creditor  to  reach  the 
rights  and  Interests  of  the  absent  debtor  in  and 
to  the  share  of  his  wife  in  the  personal  estate 
of  her  father  In  the  hands  of  an  executor  is  not 
in  legal  contemplation  equivalent  to  the  reduc- 
tion to  possession  by  the  latter  of  the  thing 
sought  to  be  charged :  It  only  creates  a  Hen  in 
favor  of  the  creditor,  which  is  liable  to  be  de- 
feated by  the  husband's  dying  pending  the  pro- 
ceeding leaving  his  wife  surviving  him,  so  that 
the  attachment  against  the  executor  would 
thereby  be  defeated.  Vance  ▼.  McLaughlin,  8 
Gratt.  289. 

And  It  was  held  in  Pennsylvania  that  a  hus- 
band has  but  a  naked  power  over  a  bequest  to 
his  wife,  and  one  which  he  is  not  obliged  to 
exercise  In  favor  of  his  creditors,  and  that  sucb 
a  bequest  is  not  subject  to  attachment  for  the 
husband's  debt,  or  to  garnishment  therefor  in 
the  hands  of  the  executor.  Dennlson  v.  Nigh, 
2  Watts,  90. 

See  also  Benton  v.  Dntcher,  8  Day,  440,  lf»- 
fra,  VI. 

V.  Rule  where  the  represetitative  is  the  debtor. 

The  fact  that  the  executor  or  administrator 
la  himself  the  principal  debtor  does  not  as  a 
general  rule,  at  least  outside  of  Iowa,  affect  his 
liability  to  garnishment  with  respect  to  a  legacy 
or  distributive  share  to  which  he  Is  entitled. 

Thus,  a  plaintiff  in  garnishment  may  attach 
funds  due  from  an  estate  to  the  reprcsentatlv* 
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of  each  estate  who  li  the  debtor  of  inch  plalu- 
tlff,  though  the  representatlTe  and  the  garnishee 
are  the  eame  person,  as  in  contemplation  of 
law  the  LndlTtdnal  and  the  executor  are  two 
different  persons.  Dudley  T.  Falkner,  49  Ala. 
148 ;  Brown  ▼.  Wiley,  107  Ga.  85,  32  S.  B.  005. 

And  a  Judgment  rendered  in  fayor  of  a  cred- 
itor of  a  distributee  in  a  garnishment  proceeding 
against  the  administrator  of  the  estate  of  a  de- 
ceased person,  who  Is  the  debtor  and  is  Inter- 
ested as  a  distributee.  Is  conclusive  upon  the 
administrator  where  it  appears  that  he  filed  an 
answer  denying  any  Indebtedness,  and,  on  a 
traverse  thereto,  the  issue  was  found  against 
him,  and  It  is  prima  facie  valid  and  binding 
upon  the  sureties  on  the  administrator's  bond ; 
and  the  burden  rests  on  the  administrator,  in 
an  action  thereon  brought  by  the  plaintiff  in 
such  judgment,  to  prove  the  contrary.  Brown 
V.  Wiley.  107  Ga.  86,  82  S.  B.  905. 

And  an  attachment  execution  Issued  to  at- 
tach a  legacy  dne  to  the  defendant  will  not  be 
dissolved  merely  because  the  defendant  him- 
self is  the  executor  of  the  will  under  which  he 
is  entitled  to  the  legacy,  and  is  as  such  executor 
summoned  to  answer  as  garnishee.  Union  Nat. 
Bank  t  Pagan,  84  W.  N.  C.  20;  Pleasants  ▼. 
Cowden.  7  Watts  &  S.  880. 

But  the  party  should  plead  to  It,  and  then 
raise  the  ijuestlon  whether  the  debt  was  one  of 
the  estate,  or  belonged  to  the  executor  himself. 
Pleasants  v.  Cowden,  7  Watts  &  8.  380. 

And  a  debt  of  a  testator  for  which  the  ex- 
ecutor, who  was  also  a  residuary  legatee,  had 
taken  a  note  in  his  own  name  may  be  attached 
by  process  of  execution  against  the  executor 
for  the  payment  of  his  own  debt,  where  it  ap- 
pears that  a  number  of  years  had  passed  since 
the  death  of  the  testator,  and  that  there  was 
an  abundance  of  estate  besides  to  pay  all  debts 
and  legacies.  Ross  t  Cowden,  7  Watts  &  8. 
876. 

And  a  debt  due  to  a  party  as  the  executor 
and  residuary  legatee  and  devisee  in  his 
father's  will  may  be  attached  under  Pa.  act  of 
assembly  of  June  16,  1886,  and  applied  toward 
the  payment  of  a  judgment  obtained  against  him 
for  a  debt  due  from  him  in -his  own  right,  where 
it  appears  that  theie  were  assets,  both  real  and 
personal,  belonging  to  the  estate,  abundantly 
sufllcient  to  satisfy  all  the  debts  thereof,  and 
all  prior 'legacies  given  by  the  will,  so  that  the 
debt  attached,  if  recovered  by  the  defendant 
himself,  would  oelong  to  him  absolutely,  and 
he  would  have  a  perfect  right  to  apply  It  to 
the  payment  of  his  own  debts,  or  to  dispose  of 
It  as  he  pleased.  Pleasants  v.  Cowden,  7  Watts 
ft  S.  379. 

In  the  above  case,  Shewell  v.  King,  2  Whart. 
332.  30  Am.  Dec.  206,  aupra,  II.  e,  was  dis- 
tinguished upon  the  ground  that  there  the  leg- 
atee was  Dot  entitled  to  receive  the  legacy  with- 
out first  giving  the  executor  a  refunding  bond. 

But  a  debt  due  to  an  administrator,  who  Is 
himself  sole  distributee,  is  not  subject  to  at- 
tachment for  his  private  debt,  or  to  garnish- 
ment In  his  hands  as  administrator  until  set- 
tlement of  his  administration  account.  Bank 
of  Chester  v.  Ralston,  7  Pa.  482.  But  see 
Pennsylvania  cases,  supra,  II.  c,  Indicating  a 
different  rule  under  subsequent  statutes. 

And  under  Iowa  Code,  f  2976,  providing  that 
an  executor  may  be  garnished  for  money  due 
from  the  decedent  to  the  defendant,  the  owner 
of  a  Judgment  against  his  debtor  In  her  indl- 
▼idaal  capacity  cannot  maintain  a  proceeding 
for  garnishment  against  her  as  administratrix 
of  her  deceased  husband  on  the  claim  that  she, 
as  administratrix,  owed  a  debt  to  herself  as  an 
individual,  the  property  sought  to  be  reached  be- 
Inr  money  which  the  defendant  as  administra- 
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trlx  owed  to  herself,  as  both  the  statutes  and 
common  law  upon  the  subject  contemplate  that 
there  are  three  persons  in  every  garnishment 
proceeding.  Shepherd  v.  Dridenstine,  80  Iowa, 
220,  45  N.  W.  746. 

In  the  al>ove  case,  the  court  refused  to  fol- 
low Dudley  v.  Falkner,  49  Ala.  148,  aupro,  on 
the  ground  that  in  Iowa  the  Judgment  In  an  or- 
dinary garnishment  proceeding  is  regarded  as  a 
personal  one. 

8o,  the  general  rule  has  been  held  to  be  that 
commissions  of  an  executor  or  an  administrator 
are  deemed  to  be  appropriated  as  they  are 
earned,  and  they  are  not  subject  to  attachment 
or  garnishment  at  the  suit  of  his  Judgment  cred- 
itor in  his  own  hands  or  In  those  of  his  co- 
executors.     Adams's  Appeal,  47  Pa.  94. 

But  in  Dudley  v.  Falkner,  49  Ala.  148,  It  was 
held  that  an  executor  may  be'  summoned  as 
garnishee  under  execution  on  a  Judgment 
against  him  in  his  individual  capacity  to  reach 
an  indebtedness  due  him  from  the  estate  for 
services  as  executor. 

So,  an  administrator  to  whom  a  distributee 
of  the  Intestate  owes  a  personal  debt  cannot 
sue  his  debtor  personally,  and  summon  him- 
self as  executor  of  the  estate  of  the  intestate 
as  trustee,  and  cannot  be  charged  as  such 
trustee  in  such  a  proceeding  Hoag  v.  Hoag,  55 
N.  H.  172. 

See  also  Glldden  ft  J.  Varnish  Co.  v.  Joy,  8 
Ohio,  C.  C.  157,  aupra,  II.  b ;  Green  v.  Nelson, 
12  Met.  567,  supra.  III. ;  Casady  v,  Grlmmel- 
man,  108  Iowa,  — ,  77  N.  W.  1067,  aupra.  III. ; 
Zimmerman  ▼.  Briner,  50  Pa.  585,  infra,  VI. 

VI.  Sffeoi  of  truai  conferred  upon  repreaenta- 

Uve, 

An  executor  or  administrator  with  the  will 
annexed,  upon  whom  the  will  confers  an  active 
trust,  is  not  subject  to  garnishment  or  trustee 
process  or  attachment  with  reference  to  a  debt 
owing  by  a  devisee  or  legatee,  and  the  question 
whether  or  not  a  trust  is  an  active  one  which 
will  prevent  a  garnishment  or  attachment  seems 
to  depend  upon  whether  or  not  the  representa- 
tive is  required  to  hold  and  manage  the  estate, 
or  exercise  a  discretion  with  reference  to  its 
disposition,  or  perform  some  other  act  with  ref- 
erence to  it  other  than  merely  to  turn  it  over 
to  the  persons  entitled  to  it. 

Thus,  a  statute  providing  that  debts,  legacies, 
goods,  effects,  or  credits  due  from  or  in  the 
hands  of  an  executor  or  adminlnstrator  as  such 
may  be  attached  In  his  hands  for  a  debt  of  an 
heir  at  law  or  legatee  is  not  applicable  where, 
in  addition  to  the  ordinary  powers  and  duties  of 
an  executor,  a  trust  Is  created  by  the  will,  or 
arises  by  Implication  of  law  out  of  the  terms 
In  which  the  personal  estate  is  disposed  of,  by 
which  the  title  to  the  property  is  vested  In 
executors  as  trustees  to  hold,  manage,  and  In- 
vest the  same  for  the  use  and  benefit  of  a  cea- 
tui  que  truat  for  life.  Carson  v.  Carson,  6 
Allen,  897. 

And  a  fund  In  the  hands  of  an  executor,  con- 
sisting of  the  proceeds  of  property  sold  under  a 
devise  directing  such  sale  and  that  the  proceeds 
should  be  held  for  the  benefit  of  the  wife  and 
children  of  the  testator,  one  third  of  the  Interest 
of  the  real  estate  to  be  paid  to  the  wife  during 
her  natural  life  yearly  by  the  executor,  is  held 
by  him  strictly  as  a  trustee,  and  he  cannot  be 
summoned  to  answer  as  a  garnishee  of  his  cestui 
que  truat.  Plunkett  v.  Le  Huray,  4  Harr.  (Del.) 
436. 

So,  a  will  giving  to  the  husband  of  the  tes- 
tatrix the  proceeds  of  her  farm  which  was  to  be 
sold,  to  be  prudently  used  if  needed  by  him  for 
his  support  during  the  remainder  of  his  Mfe, 
or  if  not  used,  or  If  any  should  be  left  after  the 


862 


MlCHIGAH  SUPBBlfE  COURT. 


ezpenaes  of  hif  ■icknesf  and  funeral  are  paid, 
the  balance  to  go  to  their  children,  mait  be  re- 
garded as  creating  a  tmst,  and  the  proceeds  of 
the  farm  cannot  be  taken  by  foreign  attachment 
in  the  hands  of  the  executor  to  pay  a  general 
indebtedness  of  the  husband.  Chase  t.  Currier, 
63  N.  H.  90. 

And  the  interest  of  a  beneficiary  under  a  will 
empowering  the  executor  to  hold,  use,  and  em- 
ploy and  expend  a  designated  sum  of  money  as 
he  shall  deem  proper  for  the  benefit  of  such 
beneficiary,  and  empowering  him  to  invest  it  as 
he  shall  deem  proper,  and  providing  that  any 
part  left  after  his  decease  shall  pass  to  another, 
cannot  be  attached  in  the  hands  of  the  ex- 
ecutor and  trustee  by  trustee  process  in  an  ac- 
tion against  the  beneficiary.  Banfield  t.  Wig- 
gin,  68  N.  H.  155. 

And  the  executor  and  trustee  under  a  will  is 
not  liable  under  trustee  process  as  trustee  of 
one  of  the  beneficiaries  under  the  will  and  of 
the  husband  of  the  other,  where  the  will  gave 
the  testator's  property  to  him  in  trust  to  an- 
nually expend  the  income  thereof,  and  so  much 
of  the  principal  as  should  in  his  judgment  be 
necessary,  at  his  discretion,  for  the  proper  sup- 
port of  the  testator's  two  daughters,  where  the 
trustee  had  invested  the  funds  in  a  mortgage 
on  real  estate,  on  which  interest  was  payable 
annually,  though  he  had  received  interest  which 
was  not  called  for  by  the  persons  entitled  there- 
to, and  which  had  remained  and  accumulated  In 
his  hands.  Hinckley  v.  Williams,  1  Cush.  400, 
48  Am.  Dec.  642. 

Nor  is  an  executor  under  a  will  chargeable  In 
his  Individual  capacity  as  trustee  on  account 
of  money  received  for  a  legatee  in  the  perform- 
ance of  his  duty  as  executor,  where  the  will 
gave  a  sum  of  money  to  the  legatee  to  be  paid 
by  the  executor  within  six  months,  and  gave  cer- 
tain real  estate  absolutely  and  the  use  and  in- 
come of  the  residue  and  remainder  of  the  estate, 
both  real  and  personal,  to  such  legatee  for  life, 
and  the  executor  retained  the  property  of  which 
the  legatee  was  to  have  the  Income,  and  there 
had  been  no  accounting  In  the  probate  court 
and  no  order  of  distribution,  and  where,  though 
giving  the  legatee, the  management  of  the  per- 
sonalty, the  trustee  had  not  promised  to  pay 
the  beneficiary  the  amount  In  his  bands.  Bus- 
ted V.  Stone,  69  Vt.  140,  37  Atl.  253. 

In  the  above  case,  Hoyt  v.  Christie,  61  Vt.  48, 
supra,  II.  b,  was  distinguished  upon  the  ground 
that  In  that  case  the  estate  had  been  fully  set- 
tled and  the  share  of  the  defendant  therein  fully 
determined,  and  the  money  which  constituted 
the  defendant's  share  had  ceased  to  be  the 
money  of  the  estate  and  had  become  the  money 
of  the  defendant. 

So.  where  a  testator  by  his  will  either  in  ex- 
press terms  or  by  legal  Implication  gave  the 
income  of  his  personal  estate  to  one  for  life,  and 
on  his  or  her  decease  to  another,  or  left  It  on 
the  termination  of  the  life  Interest  undisposed 
of,  so  that  It  would  then  go  to  his  heirs  at  law, 
and  did  not  In  terms  place  It  in  trust  with  any 
trustee  other  than  the  executor,  It  Is  the  prov- 
ince and  duty  of  the  executor  to  hold  It  and 
pay  over  the  income  from  time  to  time  to  the 
legatee  for  life,  and  at  the  death  of  such  leg- 
atee to  pay  over  the  principal  to  the  person 
who  may  by  the  will  be  entitled  to  It,  or,  if  not 
disposed  of  by  will,  to  distribute  It  among  the 
heirs  at  law ;  and  In  such  cases  executors  are 
not  chargeable  under  trustee  process  at  the 
suit  of  a  creditor  of  one  of  the  heirs  at  law, 
as  they  do  not  hold  the  property  merely  in  their 
capacity  as  executors.  Carson  v.  Carson,  6 
Allen,  397. 

And  the  Interest  of  one  of  spvon  rh'lrtpon  of 
ft  testator  under  hit  will  giving  his  whole  prop- 
t-riy  lo  his  Wife,  who  was  the  executrix  thereof, 
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to  be  used  by  her  for  the  support  and  edncation 
of  their  children,  and  allowing  her  to  advance, 
at  her  discretion,  a  portion  of  the  estate  among 
the  children,  and  to  assist  any  one  of  them  who 
through  losses  or  misfortune  might  be  In  want. 
Is  too  uncertain,  contingent,  and  Indefinite  to 
be  subject  to  attachment  In  the  hands  of  the 
executor  by  a  creditor  of  the  child.  Sturm  v. 
White,  8  Baxt.  107. 

And  the  reversionary  interest  in  bank  stock 
of  one  of  the  children  of  a  testator  who  be- 
queathed to  his  wife  the  use  of  thirty  shares 
in  the  Oxford  Bank,  said  shares  at  her  decease 
to  be  equally  divided  between  his  heirs,  is  con- 
tingent and  not  liable  to  be  attached  as  his 
property  in  the  hands  of  the  executor,  as,  un- 
til the  death  of  the  mother.  It  cannot  be  ascer- 
tained who  will  be  the  heirs  of  the  testator  at 
the  time  the  remainder  will  become  due  and 
payable.     Rich  v.  Waters,  22  Pick.  563. 

So,  the  process  of  foreign  attachment  con- 
templates an  uninterrupted  and  continuous  pos- 
session by  the  garnishee  from  the  date  of  the 
attachment  to  that  of  the  demand  on  execu- 
tion, and  where,  under  a  will,  a  paramount  right 
of  possession  exists  in  favor  of  the  holder  of 
a  life  estate,  and  It  Is  uncertain  whether  after 
her  death  the  enjoyment  of  the  property  will 
pass  to  the  attachmeiit  defendant,  and  the  ex- 
ecutor has  no  power  to  hold  enough  of  the  per- 
sonal property  and  money  of  the  estate  to  pay 
the  legacy  until  the  happening  of  contingent 
events,  the  Interest  In  remainder  cannot  be  sfr* 
cured  to  a  creditor  by  that  process.  Smith  T. 
Gilbert,  71  Conn.  149,  41  Atl.  284. 

And  a  will  authorizing  and  directing  the 
executors  to  sell  the  real  estate  of  the  testator 
and  to  pay  over  rents  arising  therefrom  from 
the  time  of  his  death  until  the  time  of  the  sale, 
to  designated  persons  as  bequests,  creates  an 
active  trust,  and  a  sum  of  money  In  the  hands 
of  the  executors  from  that  source  payable  to  one 
of  the  legatees,  cannot  be  reached  to  satisfy  a 
Judgment  creditor  of  such  legatee.  Force  ▼. 
Brown.  32  N.  J.  Eq.  118. 

Nor  is  the  body  of  a  fund  created  by  a  will 
giving  moneys  to  a  trustee  In  trust  to  pay  the 
interest  at  his  discretion  to  a  beneficiary,  and 
In  case  of  his  death  without  Issue  to  pay  the 
principal  to  the  children  of  another,  subject  to 
attachment  by  a  creditor  of  the  beneficiary,  and 
It  cannot  be  garnished  in  the  hands  of  an  exec- 
utor.    Still  V.  Spear,  45  Pa.  168. 

And  the  Interest  of  a  child  under  the  will  of 
his  father  directing  the  land  to  be  sold  by  his 
executor  after  the  death  of  his  widow,  and  the 
proceeds  distributed  among  his  three  children, 
cannot  be  attached  in  the  hands  of  the  executor 
as  garnishee  during  the  lifetime  of  the  mother 
for  a  debt  of  the  child,  as  at  that  time  all  the 
garnishee  has  In  his  hands  is  a  naked  and  con- 
tingent power  to  sell  the  testator's  land.  Iless 
V.  Shorb,  7  Pa.  231. 

So,  an  annuity  given  by  a  will  Is  not  bound 
by  an  attachment  execution  Issued  upon  a  Judg- 
ment against  the  annuitant  and  served  upon  the 
executor  by  whom  the  annuity  Is  to  be  paid  as 
garnishee,  where  It  Is  not  yet  due.  Cany  v. 
Day,  2  Miles  (Pa.)  412. 

And  where  money  Is  In  the  hands  of  an  exec^ 
utor  payable  to  a  legatee  In  ten  equal  annual 
payments  only  so  much  of  It  can  be  held  upon 
trustee  process  against  the  executor  as  Is  due 
and  payable  at  the  time  the  plaintiff  takes  his 
Judgment.     Palmer  v.  Noyes,  45  N.  H.  174. 

Nor  can  the  executor  of  a  deceased  person 
be  summoned  as  trustee  In  foreign  attachment 
with  reference  to  a  legacy  to  the  wife  of  the 
Judgment  debtor  payable  in  three  and  six  years 
from  the  testator's  death  at  the  suit  of  a  credit- 
or of  the  husband.  Benton  v.  Dutcher,  8  Day, 
440. 
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And  an  executor  and  troftee  under  a  will  pro- 
Tiding  a  fond  of  $26  per  month  for  the  support 
of  a  eon,  and  placing  it  in  the  hands  of  the 
t^oatee  for  the  son,  is  not  subject  to  process 
with  reference  to  the  ftind  for  the  payment  of 
a  debt  for  which  the  cestui  que  truet  or  benefi- 
ciary was  surety,  under  the  Kentucky  statute 
of  1796,  making  estates  of  every  kind  holden  in 
trust  subject  to  the  like  debts  and  charges  of 
the  person  for  whose  use  or  benefit  they  are 
holden,  as  if  he  owned  a  like  Interest  In  the  thing 
bolden  as  he  owns  in  the  uses  or  trusts  thereof. 
Pope  T.  Elliott,  8  B.  Mon.  56. 

And  Ky.  act  1706,  1  Stat,  at  L.  91,  proTlding 
for  reaching  debts  due  by  a  resident  to  a  non- 
resident or  absent  debtor,  or  effects  of  the  lat- 
ter in  possession  of  the  former  in  the  state,  and 
act  1837,  3  Stat,  at  L.  12,  extending  the  remedy 
so  as  to  embrace  lands  as  well  as  debts  and 
effects,  do  not  authorise  proceedings  against 
anything  In  the  hands  of  a  resident  creditor 
of  the  absent  debtor  but  lands,  debts,  or  effects, 
and  do  not  embrace  a  monthly  support  in  the 
hands  of  an  executor  and  trustee  provided  in  a 
will  for  the  absent  debtor.     Ibid. 

But  a  legacy  to  one  or  two  executors  of  a 
will,  payable  out  of  real  estate  of  the  testator 
to  be  sold  by  them  after  the  death  of  the  testa- 
tor's  widow,  may  be  attached  by  a  creditor  of 
one  of  the  executors  In  their  hands,  and  recov- 
ered.    Zimmerman  v.  Brlner,  50  Pa.  685. 

And  while  the  will  of  a  testatrix  giving  to 
her  brother  a  designated  sum,  the  said  sum  to 
be  received,  held,  and  applied  by  her  executors, 
and  directing  the  lawful  interest  or  proceeds 
of  the  same  to  be  annually  paid  over  to  the  lega- 
tee, places  the  principal  of  the  legacy  beyond 
the  reach  and  ctMutrol  of  the  legatee  or  his 
creditors.  It  leaves  the  Interests  and  proceeds 
which  are  to  be  paid  annually  entirely  within 
bis  power,  so  that  the  executrix  might  be  gar- 
nished with  reference  thereto  for  his  debt. 
Mathews  v.  Park,  1  Plttsb.  22. 

And  a  will  giving  the  residue  of  the  testa- 
tor's estate  to  executors  to  receive  and  collect 
rents,  issues,  profits,  and  dividends  thereon  from 
time  to  time,  and  to  pay,  apply,  and  dispose  of 
the  rents.  Issues,  interests,  and  dividends  to  his 
aon,  does  not  protect  the  Income  from  attach- 
ment execution,  or  the  administrators  from  gar- 
nishment with  reference  thereto.  Harrison  v. 
McCana,  11  W.  N.  C.  239. 

So,  In  Park  v.  Matthews,  36  Pa.  28,  it  was 
held  that  $6,000  bequeathed  by  a  testatrix  to 
ber  brother  to  be  received  and  held  by  trustees, 
the  interest  or  proceeds  to  be  annually  paid 
over  to  the  legatee  for  his  use  and  benefit,  is 
attachable  In  the  hands  of  the  executors,  be- 
cause It  is  his  in  law  and  equity,  and  If  the 
trustees  were  to  withhold  it  he  could  sue  them 
thereon. 

And  In  Hardenburgh  v.  Blair,  30  N.  J.  Bq. 
645,  it  was  held  that  a  legacy  In  the  hands  of 
an  executor,  held  upon  no  other  trust  than  to 
pay  it  over  to  the  legatee,  may  be  reached  by  a 
judgment  creditor  of  the  legatee,  but  where  It 
Is  given  to  executors  with  directions  to  invest 
it  and  pay  the  interest  and  income  to  the  lega- 
tee during  life  at  such  times  and  In  such  man- 
ner and  amounts  as  the  executor  shall  deem 
prudent,  the  fund  Is  held  In  trust,  and  neither 
the  principal  funds  nor  accumulations  of  inter- 
est can  be  reached  by  a  judgment  creditor ;  but 
this  was  an  action  In  equity  and  not  In  garnish- 
ment. 

So,  an  attachment  and  garnishment  will  not 
bind  funds  in  the  hands  of  an  executor  or  ad- 
ministrator for  the  payment  of  a  debt  of  a  leg- 
atee, where  the  legacy  was  given  upon  the  ex- 
press condition  that  the  funds  should  not  be 
liable  to  be  attached  or  seized  for  the  debts  or 
moneys  which  the  legatee  might  ewe  at  the  time 
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of  the  testator's  decease,  but  that  the  whoto 
amount  should  be  paid  directly  to  her  by  tha 
executor.  Beck's  Estate,  138  Pa.  61,  19  AtL 
802. 

And  where  a  testator  by  his  will  creates  a 
trust  for  the  benefit  of  his  son,  and  provides 
that  the  Income  of  his  estate  in  the  hands  of  his 
executor  and  testamentary  trustee  is  not  to  be 
subject  to  attachment  or  sequestration  for  any 
debts  or  liabilities  of  his  son,  the  fund  cannot 
be  attached  In  the  hands  of  the  executor  and 
trustee  under  a  decree  of  alimony  obtained 
against  the  son  by  his  wife,  who  had  obtained 
a  divorce  from  him.  Thackara  ▼.  Mlntzer,  100 
Pa.  154. 

And  funds  In  the  hands  of  an  executor  and 
surviving  trustee  in  a  will  devising  the  testa- 
tor's residuary  estate  in  trust  to  lease  and  de- 
mise, and  directing  the  investment  of  the  person- 
al estate  and  the  collection  of  the  rents.  Income, 
and  profits,  and  providing  that  the  Income  of 
the  estate  was  not  to  be  subject  to  execution  at- 
tachment or  sequestration  for  any  debts  os  lia- 
bilities of  his  son,  the  cestui  que  trust,  cannot 
be  reached  and  seized  under  a  warrant  directed 
to  the  guardians  of  the  poor  for  the  support  of 
the  wife  of  the  son  whom  he  had  deserted. 
Guardians  of  the  Poor  v.  MLntser,  16  Phila. 
449. 

But  a  devisor's  Intention  to  withdraw  his 
gift  from  the  devisee's  creditors,  which  will  de- 
feat a  garnishment  of  the  devises  in  the  hands 
of  executors  and  trustees,  will  not  be  presumed 
from  the  surrounding  circumstances  of  which 
the  creditor  has  no  record  notice,  where  such 
Intention  is  not  expressed  in,  or  necessarily 
Implied  from,  the  terms  of  the  instrument  creat- 
ing the  trust.  Pickens  v.  Dorrls,  20  Mo.  App. 
1. 

In  Smith  V.  Moore,  87  Ala.  327,  however,  it 
was  held  that  a  sum  of  money  bequeathed  to  an 
executor  or  trustee  in  trust  for  a  debtor,  not 
subject  to  any  debts  he  may  have  contracted  be- 
fore, and  for  his  comfort  and  support  may,  un- 
der Ala.  Code,  f  2966,  be  subjected  to  equitable 
attachment  for  the  payment  of  his  existing 
debts. 

It  is  not  intended  In  the  above  subdivision  to 
^0  into  the  question  of  trusts  or  the  garnish- 
ability  of  trustees  in  general.  The  discussion  is 
intended  to  be  confined  to  the  garnishment  or 
executors  or  administrators  with  the  will  an- 
nexed, upon  whom  a  trust  has  been  conferred  by 
the  will. 

VII.  Set-ott- 

Set-off  is  allowed  in  case  of  garnishment  or 
attachment  of  legacies  or  distributive  shares 
in  the  hands  of  executors  and  administrators 
with  the  same  liberality  as  in  ordinary  cases, 
the  rule  apparently  being  that  the  executor  or 
administrator  can  interpose  any  set-off,  or  make 
any  defense,  against  the  substituted  creditor 
that  he  might  have  interposed  or  made  against 
the  legatee  or  distributee. 

Thus,  an  attachment  creditor  of  a  legatee  un- 
der a  will  can  have  no  greater  rights  against 
the  executor  summoned  as  a  garnishee  than  the 
legatee  himself  would  have  If  there  were  no  at- 
tachment, and  the  garnishee  Is  left  with  all  the 
right  of  set-off,  defalcation,  or  defense  Inci- 
dent to  the  relations  of  the  parties  existing  at 
the  time  of  the  service.  Fogg  v.  Carroll,  18 
Pa.  Co.  Ct.  434. 

The  attachment  of  a  legacy  In  the  l^ands  of 
an  executor  or  administrator  as  garnishee  mere- 
ly transfers  to  the  plaintiff  in  the  attachment 
the  responsibility  which  before  wss  due  to  the 
legatee,  and  if,  therefore,  the  executor  had  a 
right  of  set-off  against  the  legatee,  he  retains 
it  against  his  substituted  creditor,  and  if  for 
any  reason  the  legatee  could  not  enfor«*e  pay- 


864 


MiOHZOAH  SUFBBMB  COUBT. 


Bbft.» 


ment  of  tbe  legacy  wltboat  lint  or  slmaltaxie- 
ODf  ly  performing  eome  other  duty  to  the  estate, 
hlfl  attaching  creditor  can  reach  the  legacy  only 
on  the  same  condition!.  Strong  ▼.  Bass,  86 
Pa  333. 

And  the  executor  of  a  will  la  not  bound  to 
IMiy  a  legacy  to  a  legatee  while  an  Indebtedness 
of  the  legatee  to  the  estate  In  a  greater  amount 
than  the  legacy  remains  unpaid,  and  there  Is 
therefore  nothing  In  the  hands  of  the  executor 
upon  which  an  attachment  execution  Issued  by 
a  creditor  of  the  legatee  can  operate.  Fogg  ▼. 
Carroll,  18  Pa.  Co.  Ct.  484. 

And  an  administrator  with  the  will  annexed 
is  entitled  to  retain  a  legacy  In  part  satisfac- 
tion, where  the  legatee  owed  the  testator  a 
larger  amount,  and  is  not,  therefore,  chargeable 
as  trustee  of  the  legatee  bo  far  as  that  legacy  is 
concerned.     Nlclcerson  ▼.  Chase,  122  Mass.  290. 

So,  the  right  of  an  executor  to  set  off  against 
an  attachment  creditor  of  a  legatee  an  indebted- 
ness in  a  greater  amount  than  the  legacy  due 
by  the  legatee  to  the  estate  exists,  not  because 
of  the  defalcation  act,  but  because  the  legatee 
has  no  right  to  enforce  his  claim  against  the 
estate  without  first  or  simultaneously  perform- 
ing the  duty  of  payment  which  he  owes  to  It. 
Fogg  ▼.  Carroll,  18  Pa.  Co.  Ct.  484. 

And  the  right  of  an  executor  to  set  off  an 
Indebtedness  of  a  legatee  against  the  legacy  due 
him  on  an  execution  attachment  against  such 
legatee  brought  by  a  creditor  is  not  affected  by 
the  fact  that  the  debt  sought  to  be  set  off 
against  the  legacy  was  not  the  personal  debt 
of  the  legatee,  but  that  of  his  wife,  where  the 
original  debt  was  a  Joint  one,  and  the  legatee 
was  bound  to  pay  it,  though  the  debts  were  not 
•trlctly  mutual.    Ibid, 

So,  an  administrator  of  the  estate  of  a  de- 
eeased  person  is  not  liable  as  trustee  of  a  person 
entitled  to  a  distributive  share  of  the  estate, 
where  payment  had  been  made  and  the  distribu- 
tee had  become  indebted  personally  to  the  ad- 
ministrator in  an  amount  exceeding  the  entire 
sum  that  he  was  entitled  to  receive  from  the 
estate ;  and  the  fact  that  before  siioh  indeiited- 
ness  was  contracted  the  dlatributee  had  trans- 
ferred to  and  administrator  his  share  in  the  es- 
tate in  fraud  of  his  creditors  Is  of  no  effect, 
where  the  creditors  took  no  steps  to  avoid  it 
Hensbaw  v.  Whitney,  11  Gray,  228. 

And  where  a  foreign  attachment  Is  issued 
against  a  debtor,  or  the  executor  of  a  decedent 
Is  summoned  aa  garnishee  to  recover  a  legacy  be- 
queathed by  the  decedent  to  the  debtor,  it  la  a 
good  defense  that  the  decedent  waa  surety  for 
the  debtor,  and  that  the  executor  had  been  sued 
and  was  likely  to  be  compelled  to  pay  the  debt ; 
but  this  contingent  liability  does  not  form  an 
absolute  defense.  All  that  the  surety  has  a 
right  to  require  is  reasonable  indemnity,  and 
this  may  be  given  by  a  conditional  verdict  for 
the  plaintiff  that  execution  shall  not  issue  until 
It  can  be  seen  that  he  will  not  be  made  twice 
liable.     Ross  v.  McKlnny,  2  Rawle,  227. 

But  a  trustee  in  a  foreign  attachment  cannot 
set  off  against  a  debt  due  from  himself  to  the 
defendant  a  debt  due  from  the  defendant  to  the 
trustee  as  administrator  of  an  estate,  and  this 
is  so  though  the  principal  defendant  Is  insol- 
vent, and  this  is  the  only  opportunity  to  col- 
lect the  debt  due  the  trustee's  intestate.  Wood- 
ward V.  Tupper,  58  N.  H.  677. 

But  see,  8upra,  Henshaw  v.  Whitney,  11  Gray, 
228. 

And  an  administrator  who  has  in  his  hands 
a  distributive  share  of  his  intestate's  estate 
which  belongs  to  an  insolvent  debtor  cannot 
withhold  it  from  the  debtor's  assignee  on  trus- 
tee process  against  him  for  the  purpose  of  pay- 
ing himself  by  way  of  set-off  a  debt  due  to  him 
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from  such  debtor  In  his  own  personal  right. 
Davis  V.  Newton,  6  Met.  687. 

Nor  can  a  garnishee  who  answers  that  he  is 
indebted  to  the  principal  debtor  be  discharged 
on  the  ground  that  he  haa  a  claim  as  adminis- 
trator of  another  person  agalnat  the  principal 
debtor  for  a  larger  amount,  as  such  claim  would 
be  in  the  nature  of  a  set-off,  and  could  not  be 
allowed  as  such,  because  the  two  were  not  due 
In  the  same  right.  Thomas's  Representatives 
V.  Hopper,  6  Ala.  442. 

So,  an  executor  who  is  served  with  trustee 
process  for  the  debt  of  a  legatee  is  not  entitled 
to  deduct  the  amount  of  a  note  indomed  by 
him  for  such  legatee,  where  he  had  not  paid  or 
assumed  payment  of  the  note,  and  his  Mabillty 
was  only  the  usual  liability  of  an  in<iorser. 
Uusted  V.  Stone,  69  Vt.  149,  87  Atl.  253. 

Nor  is  an  executor  summoned  as  trustee  of  a 
legatee  named  in  the  will  of  his  testator  entitled 
to  be  discharged  thereon  because  he  holds  a 
promissory  note  greater  In  amount  than  (be 
legacy,  which  is  payable  to  himself  and  signed 
by  the  principal  defendant  as  principal,  and  by 
the  testator  as  surety,  where  the  note  was 
barred  by  the  statute  of  limitation  as  against 
the  promisors  before  the  testator's  death,  and 
the  teatator  had  never  paid  anything  as  sure- 
ty for  the  legatee  thereon.  Wadleii^  ▼.  Jordan, 
74  Me.  483. 

And  a  Judgment  agalnat  an  executor  of  an  es- 
tate who  was  gamiahed,  and  answered  that  the 
testator  was  indebted  to  the  principal  debtor 
in  a  deaignated  sum,  rendered  for  such  sum.  Is 
proper  where  It  appears  that  the  principal  debt- 
or had  contracted  to  buy  lots  of  the  testator 
and  pay  for  them  half  In  printing  and  half  in 
cash,  and  that  the  bill  was  to  go  in  part  pay- 
ment, but  that  the  contract  for  the  purchase 
of  the  lots  was  within  the  statute  of  frauds, 
and  that  there  was  no  valid  and  binding  con- 
tract with  reference  thereto.  Morgan  v.  Mc- 
Laren, 4  G.  Greene,  686. 

VIII.  The  fitdgment. 

The  ordinary  rules  as  to  the  substance  and 
form  of  a  Judgment  In  garnishment  are.  of 
course,  applicable  generally,  when  the  garnishee 
is  an  executor  or  administrator,  and  all  that  la 
sought  here  to  be  shown  Is  such  particular  ap- 
plication or  modification  of  such  rules  as  la 
occaaioned  by  their  representative  relation. 

Thus,  the  Judgment  on  an  attachment  execu- 
tion In  which  an  executor  or  adminiatrator  is 
summoned  as  garnishee  is  that  the  debt  at- 
tached in  the  hands  of  the  garnishee  shall  be 
sold,  or  so  much  thereof  as  will  satlafy  the 
debt,  interest,  and  costs  of  the  plaintiff.  Bank 
of  Chester  v.  Ralston,  7  Pa.  182. 

And  a  garnishee  order  against  'executors  de- 
signed to  reach  a  aum  ordered  to  be  paid  to  a 
separate  account  in  an  administration  suit, 
merely  naming  the  persons  charged  and  profess- 
ing to  make  them  personally  liable.  Is  Improper, 
as  they  ought  to  be  descril>ed  as  executors. 
Stevens  v.  Pheilps,  44  L.  J.  Ch.  N.  S.  689,  L.  R. 
10  Ch.  417,  23  Week.  Rep.  710. 

A  Judgment  on  an  attachment  execution 
against  a  debtor  as  garnishee  in  his  own  right, 
and  as  executor  of  another,  to  reach  the  inter- 
est of  a  legatee  or  distributee  for  a  certain  sum 
de  bonis  propriU,  Is  improper;  the  Judgment 
should  be  against  the  executor  as  such  for  the 
amount  of  the  plaintiff's  Judgment,  to  be  levied 
on  the  interest  of  the  defendant  in  the  estate 
of  the  decedent.  Maurer  v.  Kerper,  102  Pa. 
444. 

Or  it  should  be  against  the  money,  goods,  or 
property  of  the  defendant  in  the  executor's  or 
administrator's  handa.  Lorens  v.  King,  88  Pa. 
98. 

And  no  Judgment  can  be  rendered  agalnat  ft 
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camlihee  mmmoned  to  answer  u  to  his  lBddl>t- 
edness  to  the  defendant  In  attachment,  where 
he  appears  and  answers  that  a  certain  person, 
deceased,  was  Indebted  In  a  particular  sum  to 
the  defendant,  and  that  he  Is  the  executor  of 
the  deceased  person,  until  he  Is  summoned  to 
answer  In  his  representative  capacity,  as  It  is 
the  levy  on  the  debt  In  the  hands  of  the  gar- 
nishee In  the  capacity  In  which  It  Is  held,  which 
gives  the  court  jurisdiction.  TiUlnghast  v. 
Johnson.  5  Ala.  614. 

And  a  Judgment  against  an  executrix  as  gar- 
nishee of  a  debtor  entitled  to  a  distributive 
share  de  bonU  teatatoria  does  not  bind  the  ad- 
ministratrix personally,  and  Judgment  on  a  proc- 
ess of  garnishment  against  an  administratrix 
brought  to  reach  the  interest  of  a  distributee 
does  not  bind  the  decedent's  estate  In  her  hands, 
as  process  of  garnishment  at  law  will  not  lie 
against  personal  representstives,  and  equity 
will  not  decree  payment  of  such  demand  out  of 
the  estate.     Bickle  v.  Chrlsman,  76  Va.  678. 

8o,  process  of  garnishment  Issued  against  two 
executors,  but  only  served  on  one,  who  alone 
answers,  does  not  authorise  a  verdict  and  Judg- 
ment against  both  executors.  Terry  v.  Lindsay, 
8  Stew.  &  P.  (Ala.)  817. 

But  a  judgment  In  garnishment  rendered 
against  parties  as  administrators  Is  not  ren- 
dered erroneous  by  the  fact  that  process  had  Is- 
sued against  them  as  executors  where  one  of 
them  answered  as  such,  the  statute  of  amend- 
ment providing  that  no  Judgment  shall  be  re- 
versed for  any  mistake  in  the  name,  etc.,  if 
the  name  of  any  of  the  parties  be  right  in  any 
part  of  the  proceedings.    IMd. 

IX.  BmslHBiveneaa  of  the  remedy. 

The  exduslveness  of  the  remedy  of  a  creditor 
by  garnishment  of  an  executor  or  administrator 
seems  to  depend  upon  whether  under  the  facts 
of  the  case  it  really  1b  an  adequate  remedy. 

Thus,  a  bill  in  equity  will  not  lie  against  a 
debtor  and  the  sole  surviving  executor  of  a 
will  to  compel  the  executor  to  pay  to  the  com- 
plainant or  to  the  auditors  in  attachment 
moneys  In  his  hands  due  to  the  defendant  In  at- 
tachment from  his  father's  estate,  where  an 
appropriate  remedy  is  given  by  statute  for  the 
recovery  thereof.  Egbert  v.  Hawk,  12  N.  4«  Eq. 
80. 

And  a  Judgment  creditor  of  an  admin- 
istratrix, who  summons  her  as  garnishee, 
basing  the  proceeding  upon  an  Indebtedness  of 
the  estate  to  her,  evidenced  by  a  Judgment  ob- 
tained by  her  against  her  husband  In  his  life- 
time, and  gets  a  Judgment  against  his  debtor's 
debtor,  may  have  execution  according  to  hie 
judgment ;  but  he  has  no  right  to  mark  a  judg- 
ment in  favor  of  his  debtor  to  his  own  use,  and 
Issue  a  scire  facias  thereon  to  revive  it,  as  it  Is 
only  In  equity  that  he  can  claim  subrogation  to 
any  of  the  collsteral  means  held  by  his  debtor 
for  securing  the  debt  attached.  Wherry  v. 
Wherry,  17U  Pa.  84,  36  All.  165. 

But  where  a  judgment  debtor  has  possession 
as  administrator  of  an  estate  of  moneys  belong- 
ing CO  himself  individually  as  his  distributive 
share,  which  are  not  subject  to  garnishment  In 
his  hands  for  the  satisfaction  of  the  judgment 
against  him.  equity  will  compel  him  to  apply 
such  money  In  payment  of  the  judgment,  as 
there  Is  no  adequate  legal  remedy.  Casady  v. 
Orlmmelman,  108  Iowa, ,  77  N.  W.  1067. 

And  a  proceeding  In  the  nature  of  an  eqult- 
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able  garnishment  is  proper  to  reach  funds  In  tha 
hands  of  a  triistee  Ln  which  the  beneficiary  has 
a  vested  right  which  cannot  be  reached  In  the 
hands  of  the  executor  or  trustee  on  execution  or 
by  garnishment  under  the  statute.  Pickens  v. 
Dorrls,  20  Mo.  App.  1. 

So  In  Moores  v.  White,  8  Gratt.  139,  It  was 
held  that  It  Is  competent.  In  Virginia,  for  a 
creditor  of  an  absent  debtor,  who  Is  one  of  the 
heirs  and  distributees  of  a  deceased  Intestate, 
to  go  Into  a  court  of  equity  fpr  the  purpose  of 
having  a  division  and  distribution  of  the  estate 
of  the  decedent,  and  of  procuring  payment  of 
his  debt  out  of  the  share  of  the  absent  debtor 
in  the  estate. 

X.  Summary. 

From  the  above  cases  It  seems  to  have  been 
well  settled  that  an  executor  or  administrator 
could  not  t>e  garnished  at  common  law.  either 
with  reference  to  a  debt  of  the  decedent,  or  a 
debt  of  a  legatee  or  distributee  previous  to  the 
settlement  of  the  estate  and  judicial  direction 
for  a  distribution,  for  the  reason  that  the  estate 
was  th-*n  in  the  custody  of  law,  and  the  repre- 
sentative having  it  in  hand  could  not  be  re- 
garded as  indebted,  either  to  the  creditor,  or 
the  legatee  or  distributee.  But  after  sortlement 
and  a  decree  of  distribution  garnishment  would 
He,  because  then  the  representative  ceased  to 
hold  as  an  officer  of  the  law  and  in  his  repre- 
sentative capacity,  and  became  a  personal  debt- 
or 01*  the  persons  entitled  to  i>ayment  of  a  debt, 
or  to  a  legacy  or  distributive  share.  Bxecuton 
and  administrators  have  been  held  liable  to 
garnishment,  however,  to  some  extent  under 
statutes  providing  for  attachment  and  garnish- 
ment generally,  the  question  whether  or  not 
they  will  be  held  liable  depending  upon  a  proper 
construction  of  the  particular  statute  in  ques- 
tion. And  in  quite  a  number  of  the  states  they 
have  been  speclflcally  designated  by  statute  as 
subject  to  garnishment  and  attachment  execu- 
tion, and  under  some,  though  not  all  these  stat- 
utes, the  liability  attaches  Immediately  upon 
qualification,  and  Is  not  postponed  until  settle- 
ment and  a  decree  of  distribution,  and  general- 
ly the  fact  that  the  particular  fund  sought  to 
be  reached  had  not  yet  come  to  hand  at  the  time 
of  service  of  process  will  not  affect  the  liabil- 
ity of  the  executor  or  administrator  to  garnish- 
ment, though  he  must  be  In  possession  of  the 
estate  as  a  whole. 

The  fact  that  the  representative  Is  himself 
the  debtor  entitled  to  a  legacy  or  distributive 
share  does  not  as  a  general  rule  prevent  his 
garnishment,  as  personally  and  in  his  repre- 
sentative capacity  he  Is  regarded  as  two  differ- 
ent persons.  It  is  only  with  relation  to  his 
ordinary  capacity,  however,  that  an  executor  or 
administrator  may  be  garnished.  It  cannot  be 
done  when  a  trust  Is  conferred  upon  him  and 
he  holds  as  trustee.  Set-off  against  the  gar- 
nishing creditor  of  claims  against  the  debtor  is 
allowed  when  the  claims  were  mutual,  or  when 
the  debtor  owes  a  legal  duty  to  pay  before  he 
can  demand  bis  legacy  or  distributive  share, 
and  the  judgment  should  not  be  personal,  but 
against  the  garnishee  In  his  representative 
capacity.  The  remedy  by  garnishment  against 
executors  and  administrators  will  be  deemed 
exclusive  and  final  so  as  to  preclude  equltabla 
or  other  remedies,  only  when,  under  the  circum- 
stances of  the  case,  it  Is  adequate. 
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HENDERSON,  Marshal  of  Cartersville,  Plff. 

in  Err,f 

V. 

James  B.  HEY  WARD. 
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) 


•1.  Wliul  !■  known  as  the  <*areneral 
nvelfare**  clanae  In  a  municipal  charter 
does  not  authorize  the  passage  of  an  ordin- 
ance making  it  penal  for  one  who  has  law- 
fully purchased  without  the  limits  of  the  mu- 
nicipality alcoholic  liquors  to  receive  the  same 
therein  without  paying  a  specific  tax,  of  a 
given  amount,  for  the  privilege  of  so  doing. 

8.  The  aboTe  la  trne  notwithstanding  the 
sale  of  such  liquors  is  absolutely  prohibited 
within  the  limits  of  such  municipality. 

(December  1,  1800.) 

ERROR  to  the  City  Court  of  Oartersville 
to  review  a  judgment  in  favor  of  peti- 
tioner in  a  habeas  corpus  proceeding  to  ob- 
tain his  release  from  custody  to  which  he 
had  been  committed  for  violation  of  an  ordi- 
nance prohibiting  the  receiving  of  intoxicate 
ing  liquors  from  a  carrier  without  paying 
a  specific  tax  thereon.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr,  JoliB  W.  Akin  for  plaintiff  in  er- 
ror. 

Messrs.  Jan^es  B.  Conyera  and  Ben  J. 
Oonyera  for  defendant  in  error. 

Cobb,  J.,  delivered  the  opinion  of  the 
court : 

Heyward  was  arrested  under  a  warrant 
charging  him  with  the  violation  of  an  ordi- 
nance passed  by  the  municipal  authorities 
of  the  city  of  Oartersville,  of  which  the  fol- 
lowing Is  a  copy: 

''Whereas,  this  being  a  prohibition  city 
and  county  by  a  vote  of  the  people,  and  after, 
their  best  edorts  to  protect  themselves  from 
the  curse  of  intoxicants,  the  shipment  of 
vinous,  malt,  and  distilled  liquors  continues 
to  be  made  in  our  community  to  the  injury 
and  detriment  of  the  morals,  good  order, 
prosperity,  and  general  welfare  of  this  com- 
munity, and  should  be  prevented  or  con- 
trolled :  Therefore,  the  mayor  and  aldermen 
of  the  city  of  Cartersville,  in  the  exercise  of 
the  general  welfare,  police,  and  other  powers 
vested  in  them  by  the  laws  and  the  charter 
of  the  said  city,  and  to  accomplish  the  pur- 
poses heretofore  enumerated,  do  enact  and 
ordain  as  follows: 

"Sec.  1.  That  on  and  after  the  4th  day  of 
March,  1899,  it  shall  be  unlawful  for  any 
person  or  persons,  corporation  or  company 
to  receive  from  any  common  carrier  or  per- 
son any  package,  ju^,  demijohn,  or  bottle 
of  vinous,  malC  or  distilled  liquors  in  said 

•neadnotes  by  Cobb,  J. 

Note. — For  discrimination  against  Intozlcat- 
ing  liquors  brougbt  from  other  state  for  the  pur- 
chaser's own  use,  see  State  v.  Holleyman  (S.  C.) 
45  L.  R.  A.  567. 
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city  until  he,  she,  or  they  have  paid  a  spe- 
cific tax  of  five  dollars  on  each  gallon  or  frac- 
tion thereof.  Said  specific  tax  must  be  paid 
to  the  treasurer  of  the  city  and  a  receipt 
of  the  treasurer  must  be  presented  to  any 
common  carrier  or  person  before  the  deliv- 
ery of  such  packages  of  intoxicants. 

"Sec.  2.  Be  it  further  ordained  by  the  au- 
thority'  aforesaid,  that  any  person  or  per- 
sons, company  or  corporation  who  shall  re- 
ceive or  have  delivered  to  them  any  package 
or  packages  of  distilled,  vinous,  or  malt  liq- 
uors, without  first  procuring  and  exhibiting 
the  receipt  of  the  treasurer  for  1  le  specific 
tax  on  such  package  or  packages  of  intoxi- 
cants aforesaid,  shall,  on  conviction  thereof, 
pay  for  each  violation  of  this  ordinance  a 
fine  of  fifty  dollars  or  be  worked  thirty  days 
in  the  chain  gang  of  the  city,  either  or  both 
at  the  discretion  of  the  court. 

"Sec.  3.  Be  it  further  ordained  that  any 
express  company,  railroad  company,  or 
other  carrier,  public  or  private,  or  any  agent 
or  employee  thereof,  who  shall  deliver  to  any 
person  in  said  city  any  of  the  packages  here- 
in1)efore  eniunerated  without  having  pro- 
duced to  such  carrier  the  receipt  from  the 
treasiirer  hereinbefore  provided  for,  shaJl 
also  be  subject  to  the  same  penalties  pre- 
scribed herein  for  violation  of  tnis  ordinance. 

"Sec.  4.  Provided,  that  this  ordinance  shall 
not  apply  to  the  bringing  and  delivery,  by 
one  citizen  of  said  city,  to  another  citizen  of 
said  city,  of  .not  exceeding  one  quart  of 
spiritiious  liquors  for  medical  purposes,  to 
be  furnished  only  upon  the  prescription  of  a 
sober,  reputable  physician  that  the  same  is 
necessary  and  to  be  used  for  medical  pur- 
poses only." 

Section  5  repeals  conflicting  laws. 

While  in  custody,  Heyward  applied  to  the 
judge  of  the  city  court  of  Cartersville  for 
a  writ  of  habeas  corpus,  alleging  in  his  pe- 
tition that  the  ordinance  which  he  was 
charged  with  having  violated  was  invalid, 
for  the  reason  that  the  municipal  authorities 
had  no  power  to  pass  the  same,  and  that 
therefore  he  was  held  in  illegal  custody. 
Upon  the  return  of  the  writ  a  hearing  was 
had,  and  a  judgment  rendered  discharging 
the  petitioner  from  custody  on  the  ground 
that  the  ordinance  was  void.  To  this  judg- 
ment the  marshal  excepted. 

Counsel  for  plaintifT  in  error  did  not  ex- 
pressly concede  that  the  ordinance  in  ques- 
tion could  not  be  upheld  as  an  exercise  either 
of  the  taxing  or  license  power  of  the  munici- 
pal authorities  of  Cartersville,  but  his  en- 
tire argument  was  directed  to  the  establish- 
ment of  the  proposition  that  the  passage  of 
the  ordinance  was  a  legitimate  exercise  of 
the  police  power.  If  we  regard  the  amount 
required  by  the  ordinance  to  be  paid  as  a 
condition  precedent  to  the  reception  and  de- 
livery of  the  liquors  therein  enumerated  as 
a  tax  upon  property,  it  must  fail  as  such, 
for  it  is  neither  ad  valorem  nor  uniform. 
Nor  can  it  be  regarded  as  a  specific  tax,  or 
the  imposition  of  a  sum  in  the  nature  of  a 
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license  fee,  because,  under  its  charter,  the 
city  of  Cartersville  has  authority  to  impose 
such  a  tax  or  license  fee  only  upon  an  oc- 
cupation or  business;  and  the  buying  of  a 
single  vessel  containing  whisky  certainly 
cannot  be  properly  regarded  as  an  occupa^ 
tion  or  business.  We  pass,  therefore,  to  a 
discussion  of  the  question  as  to  whether  the 
ordinance  can  be  upheld  as  a  valid  exercise 
of  the  police  power  of  the  municipality.  It 
is  conceded  that  the  authorities  had  no  ex- 
press charter  authority  to  pass  the  ordi- 
nance in  question,  but  it  is  contended  that 
it  had  the  power  under  the  general  welfare 
clause  of  its  charter,  which  is  in  the  follow- 
ing language:  "The  mayor  and  aldermen 
shall  have  power  to  pass  all  ordinances  that 
they  may  consider  necessary  to  the  peace, 
good  order,  health,  prosperity,  comfort,  and 
security  of  the  city  and  the  citizens  thereof, 
not  inconsistent  with  the  institution  and 
laws  of  this  state  and  of  the  United  States.'' 
l^ws  1872,  p.  181.  The  police  power  of  a 
state  may  be  exercised  by  the  general  as- 
sembly directly  or  indirectly,  through  the 
medium  of  the  subordinate  public  corpora- 
tions of  the  state.  It  may  be  that  the  state 
woul(l  have  a  right  to  prohibit  the  purchase 
of  whisky.  That  the  state  has  a  right  to 
prohibit  absolutely  the  sale  of  whisky  is  no 
longer  an  open  question  either  in  this  court, 
or  in  the  Supreme  Ck>urt  of  the  United 
States.  Perdue  v.  Ellia,  18  Ga.  586;  Hill  v. 
Dalton,  72  6a.  314;  Mugler  v.  Kansaa,  123 
U.  S.  623,  31  L.  ed.  206,  8  Sup.  Ct.  Rep.  273. 
None  of  the  decisions  of  this  court,  however, 
go  to  the  extent  of  holding  that  a  law  pro- 
hibiting the  sale  of  liquor  in  a  designated 
territory  has  the  effect  of  destroying  entire- 
ly all  property  right  in  alcoholic  liquors 
which  may  be  brought  into  such  territory. 
On  the  contrary,  it  has  been  expressly  held 
that  the  fact  that  the  sale  of  liquor  was  pro- 
hibited in  a  designated  part  of  the  territory 
of  the  state  does  not  destroy  the  right  of  a 
person  to  own  such  an  article  within  such 
territory.  FearM  v.  State,  102  Ga.  274,  29 
S.  E.  463.  It  may  be  contended  with  great 
force  that  if  the  state,  notwithstanding  it 
recognized  a  property  right  in  alcoholic  liq- 
uors, can,  under  its  police  power,  entirely 
destroy  the  right  of  the  owner  of  such  liq- 
uors to  sell  or  dispose  of  the  same  within 
the  limits  of  the  state,  which  would  in  some 
instances  be  a  practical  confiscation  of  the 
property,  it  has  the  power  to  declare  that  no 
person  shall  by  purchase  come  into  posses- 
sion of  such  property  within  the  limits  of 
the  state.  Laws  prohibiting  the  sale  of 
whisky  are  upheld  as  constitutional  upon  the 
ground  that  its  sale  is  against  tl^e  best  in- 
terests of  the  public  at  large,  and  is  a  busi- 
ness which,  if  not  inherently  evil,  is  of  such 
a  nature  that  its  presence  is  a  constant  men- 
ace to  the  peace  and  good  order  of  society,  as 
well  as  the  welfare  of  individuals.  If  this 
be  true,  it  would  seem  to  follow  that  the 
state  might  enact  any  law  which  would  ef- 
fectually prohibit  the  traffic.  A  law  pro- 
hibiting the  sale  would,  if  effectually  en- 
forced, prohibit  the  buying;  and  so,  also, 
the  prohibition  of  the  purchase  would  like- 
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wise  prohibit  the  sale.  The  prohibition  of 
the  sale,  therefore,  puts  a  ban  upon  the  en- 
tire traffic.  Of  course,  a  law  making  penal 
the  sale  would  not,  without  more,  make 
penal  the  buying;  but  the  practical  effect  of 
such  a  law,  if  enforced,  would  be  to  pro- 
hibit the  buying.  It  would  seem  to  follow, 
therefore,  that  the  state  might  go  further 
than  it  has  already  gone,  and  make  penal 
the  buying.  But,  be  this  as  it  may,  we  are 
clear  Uiat  a  municipal  corporation  cannot, 
without  express  legislative  authority  so  to 
do,  pass  amy  ordinance  making  penal  the 
buying  of  alcoholic  liquors  from  one  law- 
fully authorized  to  sell  the  same. 

It  may  be  laid  down  as  a  general  rule 
that,  in  addition  to  its  express  powers,  a 
municipal  corporation  can  only  exercise 
those  which  are  necessarily  or  fairly  implied 
in,  or  incident  to,  its  express  powers,  and 
those  that  are  indispensable  to  the  declared 
objects  and  purposes  for  which  the  corpo- 
ration was  created.  1  Dill.  Mim.  Corp.  $ 
80.  The  power  to  pass  a  law  making  penal 
the  purchase  of  intoxicating  liquors  is  cer- 
tainly not  indispensable  to  the  purpose  for 
which  the  city  of  Cartersville  was  incorpo- 
rated, and  there  is  no  express  grant  of  au- 
thority to  this  effect;  and  hence  the  power 
is  wanting,  unless  it  can  be  implied  from  its 
general  welfare  clause,  above  quoted.  A 
municipal  corporation  has  no  power  to  adopt 
ordinances  for  the  prohibition  or  regulation 
of  the  sale  of  liquors,  unless  expressly  au- 
thorized to  do  so,  or  unless  such  ordinances 
fairly  and  legitimately  fall  within  the  scope 
of  the  powers  conferred  upon  them  in  general 
terms.  Black,  Intoxicating  Liquors,  §  220. 
As  an  instance  of  the  strictness  with  which 
the  powers  of  municipal  corporations  over 
the  subject  of  liquors  have  been  construed, 
see  mil  V.  Decatur  Comre.  22  Ga.  203.  In 
that  case,  notwithstanding  it  appeared  that 
the  commissioners  of  the  town  of  Decatur 
had  authority  "to  restrict,  prohibit,  and  reg- 
ulate the  sale,  vending,  and  distribution"  of 
intoxicating  liquors,  "provided,  no  license  to 
retail  spirituous  liquors  shall  exceed  $50," 
it  was  held  that  the  commissioners  had  no 
power  to  prohibit  absolutely  the  sale  of  liq- 
uor, and  that  they  had  authority  only  to 
grant  a  license  upon  the  payment  of  a  fee' 
not  exceeding  $50.  In  Banders  v.  Butler 
Comrs.  30  Ga.  679,  it  was  held  that  the 
power  "to  regulate  the  rates  of  tavern  li- 
censes" does  not  confer  the  power  to  grant 
licenses;  there  being  in  existence  a  differ- 
ent system  of  issuing  such  licenses.  It  was 
further  ruled  that  the  power  to  grant  tavern 
licenses  was  not  embraced  in  a  general  clause 
of  a  town  charter  conferring  upon  it  the 
power  of  general  legislation  for  itself;  Judge 
Stephens  assigning  as  a  reason  for  the  lat- 
ter ruling  that  the  courts  "will  not  infer 
that  the  legislature  intends  to  authorize  any 
local  departure  from  a  general  policy  of  the 
state,  unless  the  local  exception  is  expressed 
in  specific  terms."  In  the  case  of  Leeshurg 
V.  Putnam^  103  Ga.  110,  29  S.  E.  602,  it  was 
held  that  neither  the  general  welfare  clause 
usually  found  in  municipal  charters,  nor  the 
special  power  "to  license  and  regulate  the 
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management  of  barroomB,  saloons/'  etc.,  in- 
cludes the  power  to  establish  and  operate  un- 
der municipal  agency  a  dispensary  for  the 
sale  of  spirituous  and  malt  liquors.  This 
decision  was  made  at  a  time  when  it 
could  not  be  said  to  have  been  against  the 
general  legislative  policy  to  operate  dispen- 
saries, for  a  number  were  being  operated  in 
the  state  under  direct  sanction  of  the  gen- 
eral assembly.  But  the  court  construed  the 
grant  of  power  strictly,  and  said  that  a  dis- 
pensary  was  neither  a  barroom  nor  a  saloon, 
in  legislative  contemplation.  If  the  general 
welfare  clause  of  a  municipal  charter  would 
not  authorize  the  city  authorities  to  estab- 
lish and  operate  a  dispensary,  as  a  means 
of  regulating  and  restricting  the  sale  of  li- 
quors, it  is  difficult  to  see  upon  what  prin- 
ciple such  a  clause  would  authorize  the  pass- 

•  age  of  an  ordinance  prohibiting  the  purchase 
of  such  license,  or  interfering  with  the  right 
to  receive  the  same  after  a  purchase  from 
one  who  was  lawfully  authorized  to  sell. 
The  one  would  be  no  less  a  regulation  than 
the  other.  It  would  seem,  therefore,  to  fol- 
low from  these  decisions  that  a  municipal 
corporation  would  not,  without  express  leg- 
islative sanction,  have  authority  to  prohibit 
either  the  selling  or  buying  of  intoxicating 
liquors  within  its  limits.  They  may,  of 
course,  regulate,  to  a  certain  extent,  the  traf- 
fic in  such  liquors ;  but  even  then  their  pow- 
ers, under  the  decisions  above  referrea  to, 
are  not  very  broad,  under  the  usual  general 
welfare  clauses  found  in  municipal  charters. 
If  the  rule  Is  so  strict  as  regards  the  sale 
of  whisky,  which  the  general  assembly  has 
seen  fit  to  deal  with  as  being  within  the  po- 
lice power  of  the  state,  and  which,  under  the 
settled  public  policy  of  the  state,  has  been 
either  prohibited  altogether,  or  allowed  un- 
der the  most  rigid  regulations,  how  much 
stricter  ought  it  to  be  as  regards  a  subject 
with  which  the  general  assembly  has  never 
seen  fit  to  deal  in  any  way  whatever !  When- 
ever the  general  assembly  has,  by  direct  en- 
actment, or  by  its  settled  public  policy, 
derivable  from  the  various  statutes  passed 
from  time  to  time,  brought  within  the  police 
power  of  the  state  any  particular  subject, 
then  the  municipal  authorities  of  a  town  or 

»  city  would  seem  to  have  the  power,  under 
the  usual  general  welfare  clause  in  munici- 
pal charters,  to  deal  with  such  subject  by 
proper  ordinance,  limited  only  by  the  estab- 
lished rule  that  they  cannot  deal  with  an 
act  which  is  declared  to  be  a  violation  of 
the  criminal  laws  of  the  state.  See,  in  this 
connection,  1  Dill.  Mim.  Corp.  §  329.  The 
sale  of  liquor  is  absolutely  prohibited  in 
some  of  the  counties  of  this  state.  In  other 
counties  its  sale  is  only  permitted  under  li- 
censes pfrantcd  by  the  proper  authorities.  In 
still  others,  liquors  are  sold  under  govern- 
mental agency.  In  each  of  such  localities 
the  general  assembly  directly  brings  within 
the  police  power  the  subject  of  the  sale  of 
this  article  by  expressly  prohibiting  it,  on 
the  one  hand,  or  by  regulating  its  sale,  on 
the  other.  Having  thus  declared  that  the 
sale  of  liquors  is  a  matter  legitimately  with- 
in the  police  power  of  the  state,  and  having 
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passed  regulations  in  reference  to  the  same, 
it  necessarily  follows  that,  when  it  grants 
to  a  municipal  corporation  the  power  usually 
conferred  upon  such  corporations,  they  may 
deal  with  the  sale  of  liquors  within  their 
limits  as  a  subject  which  is  within  the  police 
regulation  of  the  state;  and  therefore  ordi- 
nances passed  for  the  purpose  of  furthering 
this  end  are  legitimately  within  the  author- 
ity of  a  municipal  corporation,  under  its 
general  welfare  clause.  Such  is  what  we 
understand  to  be  the  reason  at  the  founda- 
tion of  the  decisions  of  this  court  in  Paulk 
V.  Sycamore,  104  Gki.  728,  31  S.  E.  200; 
Brown  v.  Social  Circle,  105  Oa.  834,  32  S.  E. 
141;  and  Papvoorih  v.  Fitzgerald,  106  Ga. 
378,  32  S.  E.  363.  These  decisions  were  de- 
partures from  the  strict  rule  of  construction 
employed  in  the  earlier  cases ;  and  we  think, 
under  the  principle  announced  in  them,  a 
municipal  corporation  may,  under  authority 
of  its  general  welfare  clauses,  pass  ordi- 
nances, within  reasonable  limits,  dealing 
with  the  subject  of  the  sale  of  intoxicating 
liquors.  But  the  general  assembly  never 
has  seen  proper  to  deal  in  any  way  whatever 
with  the  subject  of  the  purchase  of  intoxicat- 
ing liquors,  except  as  such  subject  may  grow 
incidentally  out  of  the  subject  of  the  sale. 
The  general  assembly  has  never  passed  any 
law  making  penal  the  purchase  of  liquors. 
The  policy  of  a  state  is  to  be  ascertained 
from  its  published  statutes  and  laws.  There 
never  having  been  in  force  any  law  making 
penal  the  purchase  of  intoxicating  liquors 
within  this  state,  it  may  fairly  be  said  that 
such  a  law  would  be  a  departure  from  its  set- 
tled public  policy;  and  any  such  departure 
must  commence  with  the  general  assembly 
itself,  either  by  a  direct  law  to  this  effect^ 
or  by  granting  to  some  subordinate  publie 
corporation  of  the  state  express  authority  to 
make  such  a  departure.  The  purchase  of 
liquor  from  one  who  is  himself  violating  the 
law  in  making  the  sale  is,  although  not  a 
crime  under  the  law  of  this  state,  certainly 
such  a  transaction  as  is  contrary  to  publie 
policy.  However,  the  purchase  of  liquor  in 
this  state  from  one  who  is  lawfully  author- 
ized to  make  the  sale  is  an  act  which,  in  its 
nature,  is  neither  criminal  nor  contrary  to 
public  policy.  It  therefore  follows  that  the 
reception  by  the  purchaser  of  liquor  so 
bought  is  not  an  act  which  can  be  legitimate- 
ly dealt  with  by  the  authorities  of  a  munici- 
pal corporation  as  an  act  within  the  police 
power  of  the  state,  in  the  absence  of  ex- 
press power  so  to  do. 

It  necessarily  follows  from  the  foregoing 
that,  when  the  general  assembly  gave  to  the 
city  of  Oartersville  the  power  embraced  in 
its  general  welfare  clause  above  quoted,  it 
did  not  confer  upon  it  authority  to  pass  the 
ordinance  now  under  consideration.  It  is 
true  that  the  ordinance  does  not  in  express 
terms  prohibit  absolutely  the  buying  of  liq- 
uor; and,  even  if  the  condition  annexed  to 
the  privilege  of  buying  does  not  practically 
amount  to  prohibition,  it  certainly  has  the 
effect  of  deterring  a  person  from  exercising, 
and  hampers  a  person  in  the  exercise  of,  a 
right  which  is  neither  prohibited  by  express 
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law,  nor  which  eta  be  said  to  be  in  any  way 
contrary  to  the  public  policv  of  the  state, 
as  it  is  at  this  time  established.  The  ordi- 
nance does  not  purport  to  deal  exclusively 
with  the  subject  of  the  reception  of  liquor 
from  one  who  has  no  authority  to  sell  the 
same.  On  the  contrary,  takinff  into  consid- 
eration the  entire  ordinance,  toe  conclusion 
is  ineritable  that  the  purpose  of  the  ordi- 
naiioe  is  to  deal  with  the  subject  of  the  recep- 


tion of  liquors  by  one  who  has  lawfully  pur- 
chased the  same  without  the  limits  of  the 
city.  So  construing  it,  it  is  Toid  for  want 
of  authority  in  the  municipal  legislature  to 
pass  it.  The  judge  of  the  city  court  did  not 
err,  therefore,  in  ordering  that  the  petitioner 
be  discharged  from  custody. 
Judgment  affinned. 

All  the  Justices  concur. 


KANSAS  SUPREME  GOUKT. 


STATE  of  Kansas 

V, 

a  L.  HAUN,  Appt. 
( Kan. ) 


•!•     Cliapter  145  of  the  Laws  of  1887^ 

entitled  "An  Act  to  Secure  to  Laborers  and 
Others  the  Payment  of  Their  Wages,  and  I*re- 
acrlbinv  a  Penal ty  for  the  Violation  of  This 
Act,  and  Repealing  Sections  2441,  2442,  and 
2448  of  the  General  Statntes  of  1889,  and 
All  Acts  and  Parts  of  Acts  in  Conflict  Here- 
with,'* is  not  to  be  construed  as  an  exercise 
by  the  legislature  of  its  power  to  alter  and 
amend  corporate  charters. 
%m  The  aet  Is  naeoastitatlonal  and 
▼oidy  Itt  tliat  it  ▼folates  tlio  Fonr- 
toentli  Amendmettt  to  the  Constitution 
of  the  United  States,  which  provides :  "Nor 
shall  any  state  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of 
law,  nor  deny  to  any  person  within  its  Juris- 
diction the  equal  protectl<m  of  the  lawa'* 

{DoBtw,  Oh,  J„  diaaenU,) 
(December  9,  1899.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Court  of  Appeals  for  the  South- 
em  Department,  Eastern  Division,  affirming 
a  judgment  of  the  District  Court  for  Craw- 
ford County  convicting  defendant  of  violat- 
ing the  anti-sCrip  act.    Reversed. 

Statement  by  Sinlth,  J. : 
The  appellant  was  convicted  in  the  dis- 
trict court  for  a  violation  of  chapter  145 
of  the  Laws  of  1897,  which  reads: 

"An  Act  to  Secure  to  Laborers  and  Others 
the  Payment  of  Their  Wages,  and  Pre- 
scribing a  Penalty  for  the  Violation  of 
This  Act,  and  Repealing  Sections  2441, 
2442,  and  2443  of  the  General  Statutes  of 
1889,  and  All  Acts  and  Parts  of  Acts  in 
Conflict  Herewith. 

"Be  it  enacted  by  the  legislature  of  the 
state  of  Kansas: 

"Sec.  1.  It  shall  be  unlawful  for  any  per- 
son, firm,  company,  corporation,  or  trust,  or 
the  agent,  or  the  business  manager  of  any 
such  person,  firm,  company,  corporation,  or 
trust  to  sell,  give,  deliver,  or  m  any  way 

"HeedDotes  by  Suith,  J. 

Note. — As  to  statutes  requiring  wages  to  be 
paid  In  lawful  money,  see  note  to  Avent-Beatty- 
fllle  Coal  Co.  v.  Com.  <Ky.)  28  L.  R.  A.  278. 
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directly  or  indirectly  to  any  person  employed 
by  him  or  it,  in  payment  of  wages  due  or  to 
became  due,  any  scrip,  tolcen,  check,  draft, 
order,  eredit  on  any  book  of  account  or  other 
evidence  of  indebtedness,  payable  to  bearer 
or  his  assignee,  otherwise  than  at  the  date 
of  issue,  but  such  wages  shall  be  paid  only 
in  lawful  money  of  the  United  States,  or  by 
check  or  draft  drawn  upon  some  bank  in 
which  any  person,  firm,  company,  corpora- 
tion, or  trust,  or  the  agent,  or  the  business 
manager  of  any  such  person,  firm,  company, 
corporation,  or  trust,  has  mon^  upon  de- 
posit to  cash  the  same. 

"Sec.  2.  All  contracts  to  pay  or  accept 
wages  in  any  other  than  lawful  money,  or  by 
check  or  draft,  as  specified  in  section  one  of 
this  act,  and  any  private  agreement  or  secret 
understanding  that  wages  shall  be  or  may  be 
paid,  in  other  than  la^nul  money,  or  by  such 
check  or  draft,  shall  be  void,  and  the  pro- 
curement of  such  private  agreement  or  secret 
understanding  shall  be  unlawful  and  con- 
strued as  coercion  on  the  part  of  the  em- 
ployer. 

"Sec.  3.  If  any  person  shall  violate  any  of 
the  provisions  of  either  section  one  or  two 
of  this  act,  or  shall  compel,  or  in  any  man- 
ner attempt  to  compel,  or  coerce  any  em- 
ployee of  any  corporation,  or  trust,  to  pur- 
chase goods,  or  supplies  from  any  particu- 
lar person,  firm,  corporation,  company,  or 
trust  or  at  any  particular  store  or  place,  he 
shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  fined  not  less 
than  one  hundred  dollars  nor  more  than  five 
hundred  dollars,  or  be  imprisoned  in  the 
county  jail  not  less  than  thirty  or  more 
than  ninety  ds^,  or  by  both  such  fine  and 
imprisonment  for  each  violation. 

"Sec.  4.  This  act  shall  apply  only  to  cor- 
porations or  trusts  or  their  agents,  lessees, 
or  business  managers,  that  employ  ten  or 
more  persons. 

"Sec  5.  The  county  attorney  of  any  coun- 
ty upon  complaint  made  to  him  shall  pro- 
ceed to  prosecute  the  violators  of  this  act 
as  prescribed  in  other  cases  of  misdemeanor. 

'^Sec.  6.  That  sections  2441,  2442,  and 
2443  of  the  General  Statutes  of  Kansas  of 
1889,  and  all  acts  and  parts  of  acts  in  con- 
flict with  the  provisions  of  this  act,  are  here- 
by repealed. 

"Sec.  7.  This  act  shall  take  effect  and  be 
in  force  from  and  after  its  publication  in  the 
official  state  paper. 
24 
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Kansas  Supbkmb  Court. 


Dec, 


"Approved  March  2,  1897.  Published  in 
official  state  pa^r  March  12,  1897." 

The  information  filed  in  the  cause  against 
the  appellant  charges,  in  substance,  that  on 
or  about  the  22d  day  of  September,  1897, 
the  defendant,  C.  L.  Haun,  being  the  a^ent 
and  cashier  of  the  Kansas  Commercial  Coal 
Company,  a  corporation  doing  business  in 
Crawford  county,  Kansas,  operating  coal 
mines,  and  employing  more  than  ten  persons, 
did  unlawfully,  on  behalf  of  said  coal  com- 
pel ny,  give  and  deliver  a  certain  order,  com- 
monly called  "punch  check,"  to  one  E.  P. 
Graves,  as  follows: 

Fuller,  Kansas,  9/22/1897. 
$2.00.  Kansas  Commercial  Coal  Company. 
Please  accept  this  as  my  order  for  store 
merchandise  to  the  amount  of  two  dollars, 
and  charge  the  same  to  my  account.  Not 
transferable.  E.  P.  Graves. 

The  said  order  was  delivered  to  Graves  for 
wages  to  become  due,  then  and  there  earned 
by  his  personal  labor  in  the  coal  mines  of 
the  coal  company;  said  Graves  being  em- 
ployed by  said  company  to  work  in  and  about 
its  mines.  The  order  conunonly  called 
"punch  check"  was  delivered  to  saiA  Graves 
upon  his  personal  application  made  between 
pay  days  of  said  coal  company.  On  appeal 
to  the  court  of  appeals  the  judgment  of  con- 
viction was  affirmed.  7  Kan.  App.  609,  54 
Pac.  130. 

Messrs.  Perry  St  Grain  and  Morri* 
CllKKett  for  appellant. 

Mr.  A.  A.  Oodard,  Attorney  General,  for 
appellee: 

The  title  of  an  act  may  be  as  broad  and 
comprehensive  as  the  legislature  may  cheose 
to  make  it,  or  so  broad  and  comprehensive 
as  to  include  innumerable  minor  subjects, 
provided  all  these  minor  subjects  are  capable 
of  being  so  combined  and  united  as  to  form 
only  one  grand  and  comprehensive  subject. 

State  V.  Barrett,  27  Kan.  213;  Bowman 
V.  Cockrill,  6  Kan.  311;  Sedgwick  County 
Comrs.  V.  Bailey,  13  Kan.  601 ;  Division  of 
Howard  County,  16  Kan.  194;  Prescott  v. 
Beehe,  17  Kan.  320;  Swayze  v.  Britton,  17 
Kan.  625;  Davis  v.  Turner,  21  Kan.  138; 
Eureka  v.  Davis,  21  Kan.  578 ;  Re  Holcomh^ 
21  Kan.  632;  State  v.  Swing,  22  Kan.  708; 
Woodruff  V.  Baldwin,  23  Kan.  491;  Werner 
V.  Edmiston,  24  Kan.  147;  Philpvn  v.  Mc- 
Carty,  24  Kan.  393;  Keith  v.  Keith,  26  Kan. 
39;  Atchison  Bd.  of  Edu.  v.  State  ex  rel. 
Johnston,  26  Kan.  44;  Marion  County 
Comrs.  V.  Harvey  County  Comrs.  26  Kan. 
181;  Marion  County  Comrs.  v.  Winkley^  29 
Kan.  36;  Jockers  v.  Borgnum,  29  Kan.  109, 
44  Am.  Rep.  625 ;  Burroughs  v.  Norton  Coun- 
ty Comrs.  20  Kan.  196;  John  v.  Reader,  31 
Kan.  406,  2  Pac.  771;  Hardten  v.  State,  32 
Kan.  637,  5  Pac.  212;  Re  Wheeler,  34  Kan. 
96.  b  Pac.  278 ;  State  v.  Snyder,  34  Kan.  425, 
8  Pac.  860;  Re  Wood,  34  .Kan.  645,  9  Pac. 
758;  Weyand  v.  Stover;  35  Kan.  545,  11  Pac. 
355;  Wichita  v.  Burleigh,  36  Kan.  40,  12 
Pac.  332;  Cherokee  County  Comrs.  v.  State 
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ex  rel.Stoekslager,  36  Kan.  337,  13  Pac  538; 
State  V.  Broton,  38  Kan.  390,  16  Pac  259; 
State  ex  rel.  Bradford  v.  Cross,  38  Kan.  696, 
17  Pac  190;  Missouri  P.  R.  Co.  v.  Merrill, 

40  Kan.  404,  19  Pac  793;  State  v.  Stunkle, 

41  Kan.  456,  21  Pac  675;  State  ex  rel.  Robb 
v.  Kiowa  County  Comrs.  41  Kan.  630,  21 
Pac.  601;  State  em  rel.  Kellogg  v.  Sanders, 

42  Kan.  228,  21  Pac  1073;  State  v.  Bush, 
45  Kan.  138,  25  Pac  614;  Norton  County 
Comrs.  V.  Snow,  45  Kan.  332,  25  Pac  903; 
Re  Pinkney,  47  Kan.  89,  27  Pac.  179;  Bar- 
ber County  Comrs.  v.  Smith,  48  Kan.  331,  29 
Pac.  565;  Pittsburg  v.  Reynolds,  48  Kan. 
360,  29  Pac  757 ;  State  v.  Campbell,  50  Kan. 
433,  32  Pac.  35 ;  State  ex  rel.  Ives  v.  Kansas 
City,  50  Kan.  508,  31  Pac  1100;  Calloway 
V.  Cooley,  50  Kan.  743,  32  Pac  372;  State 
ex  rel.  De  Oeer  v.  Pierce,  51  Kan.  241,  32 
Pac  924;  State  ex  rel.  Little  v.  Lewelling, 
51  Kan.  662,  33  Pac  425;  Wilkerson  v. 
Belknap  Sav.  Bank,  52  Kan.  718,  35  Pac. 
792;  Re  Sanders,  53  Kan.  191,  23  L.  R,  A. 
603,  36  Pac.  348;  Blaker  v.  Hood,  53  Kan. 
499,  24  L.  R.  A.  854,  36  Pac.  1115;  State 
V.  Leunn,  53  Kan.  679,  37  Pac  168;  Lynch 
V.  ChcLse,  55  Kan.  367,  40  Pac  666;  Rogers 
V.  Morrill,  55  Kan.  737,  42  Pac  355;  Aik- 
man  v.  Edwards,  55  Kan.  751,  30  L.  R.  A. 
149,  42  Pac  366;  Atchison,  T.  ds  S.  F.  R.  Co. 
V.  Kearny  County  Comrs.  58  Kan.  20,  48  Pac 
583;  Re  Greer,  58  Kan.  268,  48  Pac  950; 
State  V.  Sholl,  58  Kan.  607,  49  Pac  668. 

The  legislature  must  necessarily  determine 
whether  their  purpose  cannot  be  expediently 
accomplished  by  a  general  law.  Their  dis- 
cretion and  sense  or  duty  are  the  chief,  if 
not  the  only,  securities  of  the  public  for  an 
intelligent  compliance  with  that  provision 
of  the  Constitution. 

State  ex  rel.  Johnson  v.  Hitchcock,  1  Kan. 
178,  81  Am.  Dec.  503;  Leavenworth  County 
Comrs.  V.  Miller.  7  Kan.  479,  12  Am.  Rep. 
425 ;  Darling  v.  Rodgers,  7  Kan.  592 ;  Beach 
V.  Leahy,  11  Kan.  23;  Noffzigger  v.  McAllis- 
ter,  12  Kan.  315;  Robinson  y.  Perry,  17  Kan. 
248;  McBride  v.  Reitz,  10  Kan.  123;  Francis 
V.  Atchison,  T.  d  8.  F.  R.  Co.  19  Kan.  303; 
Norton  County  Comrs.  v.  Shoemaker,  27 
Kan.  77;  Jockers  v.  Bergman,  29  Kan.  113, 
44  Am,  Rep.  625 ;  Gray  v.  Crockett,  30  Kan. 
138,  1  Pac.  50;  Knowles  v.  Topeka  Bd.  of 
Edu.  33  Kan.  692,  7  Pac  561;  Wichita  v. 
Burleigh,  36  Kan.  34,  12  Pac.  332 ;  State  ex 
rel.  Atwood  v.  Hunter,  38  Kan.  578,  17  Pac. 
177. 

This  scrip  act  operates  upon  all  of  a  cer- 
tain class,  to  wit,  all  corporations  or  trusts 
employing  ten  or  more  persons.  It  is  not 
discretionary  with  any  body  or  council,  but 
prohibitive  to  all  coming  within  this  class. 

State  ex  rel.  Kellogg  v.  Sanders.  42  Kan. 
228,  21  Pac.  1073;  Hughes  v.  Milligan.  42 
Kan.  396,  22  Pac.  313;  Koestei'  v.  Atchison 
County  Comrs.  44  Kan.  141,  24  Pac.  65: 
Barb**.r  County  Comrs.  v.  Smith,  48  Kan. 
o31,  29  Pac.  565;  State  ex  rel.  Little  v.  Lew- 
elling,  51  Kan.  562,  33  Pac.  425;  Eichholtz 
v.  Martin,  53  Kan.  486,  36  Pac  1064;  Re 
Oreer.  58  Kan.  486.  36  Pac.  950. 

The  act  here  in  question  applies  to  all 
sorts  of  corporations  or  trusts  who  employ 
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ten  or  more  hands,  whatever  the  nature  of 
Buch  employment  may  be. 

Oulf,  0.  d  8.  F.  K.  Co.  V.  Ellis,  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  255;  State 
V.  Peel  Splint  Coal  Co,  36  W.  Va.  802,  17 
L.  R.  A.  385,  15  S.  E.  1000;  Shafter  v.  Union 
Min.  Co,  55  Md.  74 ;  Frorer  v.  People  use  of 
School  Fund,  141  111.  171,  16  L.  R.  A.  492, 
31  N.  E.  395;  State  v.  Goodwill,  33  W.  Va. 
179,  6  L.  R.  A.  621,  10  S.  £.  285;  State  v. 
Fire  Creek  Coal  d  C.  Co.  33  W.  Va.  188,  6 
L.  R.  A.  359,  10  S.  £.  288;  Millett  v.  People, 
117  111.  294,  57  Am.  Rep.  869,  7  N.  E.  631. 

The  freedom  of  contract  may  be  abridged. 

A  party  is  not  permitted  to  contract  away 
his  right  of  exemption. 

Moloney  v.  THewton,  85  Ind.  565,  44  Am. 
Rep.  46. 

Nor  his  right  to  stay  of  execution. 

McLane  ▼.  Elmer,  4  Ind.  239. 

Parties  cannot  contract  away  their  right 
to  go  to  court  for  redress. 

Bauer  v.  Samson  Lodge,  K.  of  P.  102  Ind. 
262,  1  N.  E.  571;  Dugan  v.  Thomas,  79  Me. 
221,  9  Atl.  354. 

Nor  that  a  cause  shall  not  be  removed  to 
the  Federal  court. 

Home  Ins.  Co.  v.  Morse,  20  Wall.  445,  22 
L.  ed.  365;  Doyle  v.  Continental  Ins.  Co.  94 
U.  S.  535,  24  lu  ed.  148;  Powell  v.  Pennsyl- 
vania, 127  U.  8.  678,  32  L.  ed.  253,  8  Sup. 
Ct.  Rep.  992,  1257. 

Sinltl^  J.,  delivered  the  opinion  of  the 
court : 

In  sustaining  the  constitutionality  of  the 
act  under  consideration,  the  court  of  ap- 
peals held  that  it  applied  only  to  corpora- 
tions and  trusts  severally  employing  ten  or 
more  persons,  and,  further,  that  the  act  is 
constitutional  as  a  valid  exercise  of  legisla- 
tive authority  to  alter  and  amend  corporate 
charters.  The  fact  has  been  ignored  that  the 
complaint  upon  which  the  appellant  was 
tried  and  convicted  does  not  charge  that  the 
coal  company  for  which  he  was  acting  was 
incorporated  under  the  laws  of  this  state. 
The  agreed  statement  of  facts  recites  merely 
that  the  Kansas  Conmiercial  CotA  Company 
was  a  duly-organized  corporation,  engaged 
in  the  business  of  mining  coal  for  private 
gain,  among  other  places,  in  Crawford  coun- 
ty, Kansas.  There  is  neither  allegation  nor 
proof  that  the  corporation  obtained  its  char- 
ter in  Kansas.  Nor  can  there  be  a  presump- 
tion in  a  criminal  case  that  it  was  a  domes- 
tic corporation  in  order  to  sustain  a  convic- 
tion. While  the  state  mieht  prohibit  a  for- 
eign corporation  from  doing  ousiness  here, 
it  can  hardly  be  claimed  that  it  could  alter 
or  amend  a  corporate  charter  granted  by  the 
laws  of  another  state.  We  will  proceed, 
however,  by  assuming  that  the  coal  company 
was  a  Kansas  corporation.  There  is  no  sug- 
gestion in  the  title  of  the  act  that  the  pro- 
visions of  corporate  charters  are  to  be  in 
any  wise  affected.  The  title  reads:  "An 
Act  to  Secure  to  Laborers  and  Others  the 
Payment  of  Their  Wages,  and  Prescribing  a 
Penalty  for  the  Violation  of  This  Act,  and 
Repealing  Sections  2441,  2442,  and  2443  of 
the  General  SUtutes  of  1889,  and  All  Acta 
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and  Parts  of  Acts  in  Conflict  Herewith." 
Turning  to  the  General  Statutes  of  1889,  we 
find  that  §§  2441,  2442,  and  2443,  repealed, 
have  no  reference  to  corporate  charters.  The 
sections  repealed  are  incorporated  in  the 
Laws  of  1887  (chap.  171),  entitled  "An  Act 
to  Secure  to  laborers  in  and  about  Coal 
Mines  and  Manufactories  the  Payment  of 
Their  Wages  at  Regular  Intervals,  and  in 
Lawful  Money  of  the  United  States."  A 
person  engaged  in  the  pursuit  of  informa- 
tion regarding  the  extent  of  corporate  pow- 
ers under  the  laws  of  this  state  would  re- 
ceive no  hint  from  the  title  of  the  act  of 
1897  that  the  law  in  question  was  intended 
for  any  such  purpose.  In  the  Greneral  Stat- 
utes of  1897  the  act  is  made  a  part  of  chap- 
ter 73,  under  the  head  of  "Labor  and  the 
Protection  of  Laborers,"  and  nowhere  ap- 
pears classified  in  that  part  of  the  statute 
relating  to  corporations.  This  is  mentioned 
as  indicating  that  the  compiler  of  the  Gen- 
eral Statutes  saw  nothing  in  the  act  which 
indicated  to  him  that  it  in  any  wise  affected 
the  powers  of  corporations.  The  1st  section 
of  the  act  makes  it  unlawful  for  any  person, 
firm,  company,  corporation,  or  trust  to  give 
any  scrip,  token,  check,  or  order  to  any  em- 
ployee. The  application  of  this  section  to 
persons,  firms,  companies,  and  trusts  makes 
it  quite  clear  that  tne  general  scope  and  pur- 
pose of  the  law  are  defined  in  its  title,  and 
that  the  alteration  or  amendment  of  corpo- 
rate charters  was  neyer  intended  by  the  leg- 
islature, and  is  not  expressed  in  the  body  of 
the  act,  when  the  true  rules  of  construction 
are  applied  thereto.  In  the  concurring  opin- 
ion of  Mr.  Chief  Justice  Doster  in  Missouri, 
K.  d  T.  R.  Co.  V.  Medaris,  60  Kan.  151-155, 
55  Pac  875,  the  same  reasons  are  employed 
to  show  that  the  "fellow-servant"  law  of 
1874  could  not  be  regarded  as  amendatory  of 
corporate  charters.  To  hold  that  corporate 
charters  are  affected  is  to  set  at  naught  |  16 
of  article  2  of  the  Constitution,  as  follows: 
"No  bill  shall  contain  more  than  one  sub- 
ject, which  shall  be  clearly  expressed  in  its 
title."  This  requirement  is  mandatory. 
Sedgwick  County  Comrs.  v.  Bailey,  13  Kan. 
600.  No  information  appearing  in  the  title 
that  corporate  charters  are  affected,  such  sub- 
ject is  not  only  not  clearly  expressed,  but  is 
not  expressed  at  all.  The  object  of  this  con- 
stitutional command  is  thus  stated :  "To  pre- 
vent the  practice  ...  of  embracing  in 
the  same  bill  incongruous  matters,  having 
no  relation  to  each  other  or  to  the  subject 
specified  in  the  title,  by  which  measures 
were  often  adopted  without  attracting  at- 
tention." Sutherland,  Stet.  Constr.  §§  78-86, 
and  cases  cited;  State  v.  Barrett,  27  Kan. 
213;  State  v.  Shell,  58  Kan.  607,  49  Pac. 
668.  To  satisfy  the  constitutional  require- 
ment, the  language  of  the  act  should  be 
broad  enough  to  show  that  corporate  rights 
were  either  increased  or  abridged.  In  the 
view  taken  by  the  court  of  appeals,  the  sanc- 
tion of  the  act  is  visited  upon  corporations 
and  trusts  employing  ten  or  more  persons, 
treating  trusts  as  equivalent  to  corporations. 
Our  statute  defines  a  trust.  Section  14  of 
chapter  145  of  the  General  Statutes  of  1897 
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reads :  "A  trust  is  a  combination  of  capital 
skill,  or  acts,  by  two  or  more  persons,  firms, 
corporations,  or  associations  of  persons,  or 
either  two  or  more  of  them,  for  either,  any, 
or  all  of  the  following  purposes."  (Then 
follow  the  particular  acts  prohibited.)  Just 
how  the  court  of  appeals  concluded  that  the 
act  we  are  now  considering  did  not  apply  to 
individuals,  but  to  trusts  and  corporations 
only,  when  a  trust  may  be  composed  of  per- 
sons or  firms  associated  together,  we  do  not 
understand.  A  trust  may  or  may  not  be  en- 
dowed with  corporate  powers.  If  not,  then 
it  is  a  mere  aggregation  of  individuals  or 
partnerships,  and  could  hardly  be  rejprulated 
under  a  law,  the  constitutionality  of  which 
can  be  sustained  only  upon  the  ground  that 
it  alters  and  amends  corporate  charters. 
We  are  clearly  of  the  opinion  that  a  con- 
struction of  the  act  which  attributes  to  it  a 
purpose  to  alter  or  amend  corporate  char- 
ters is  erroneous. 

We  have  no  hesitation  in  saying  that  If 
this  statute  had,  without  defect  as  to  title, 
clearly  and  in  express  terms  amended  corpo- 
rate charters,  retaining  the  section  classify- 
ing corporations  to  which  it  was  applicable 
by  the  number  of  men  in  their  employ,  it 
would  be  obnoxious  to  the  14th  Amendment 
to  the  Constitution  of  the  United  States. 
The  law  is  partial  and  unequal  in  its  opera- 
tion. The  1st  section  of  ^e  act  makes  it 
"unlawful  for  any  person,  firm,  company, 
corporation,  or  trusty  or  the  agent,  or  the 
business  manager  of  any  such  person,  firm, 
company,  corporation,  or  trust,"  to  do  certain 
things.  Section  2  declares  that  "all  con- 
tracts to  pay  or  accept  wages  in  any  other 
than  lawful  money,  or  by  check  or  draft,  as 
specified  in  section  one,  of  this  act,  and  any 
private  agreement  or  secret  understanding 
that  wages  shall  be  or  may  be  paid,  in  other 
than  lawful  money,  or  by  such  check  or 
draft,  shall  be  void."  So  far  the  act  is  gen- 
eral, and  applies  to  all  persons  and  aggrega- 
tions of  persons  alike.  In  §  3  partiality  com- 
mences. Any  person,  says  that  section,  who 
"shall  compel  or  in  any  manner  attempt  to 
compel,  or  coerce  any  employee  of  any  corpo- 
ration or  trust  to  purchase  goods,  or  sup- 
plies, from  any  particular  .  .  ."  store 
or  person  shall  be  guilty  of  a  misdemeanor. 
If,  therefore,  any  person  compels  or  attempts 
to  compel  or  coerce  any  employee,  other  than 
an  employee  of  a  corporation  or  trust,  he  is 
guiltless  of  wrong,  and  may  proceed  with  his 
compulsion  without  fear  of  prosecution. 
Section  4  provides  that  the  act  shall  apply 
only  to  corporations  or  trusts  or  other 
agents,  lessees,  or  business  managers,  that 
employ  ten  or  more  persons."  Not  only  is 
the  attempted  act  of  compulsion  or  coercion 
denounced  in  §  3  made  applicable  only  to 
corporations  and  trusts,  but  the  denuncia- 
tion of  §  4  does  not  touch  a  corporation  or 
trust  that  employs  less  than  ten  men.  Thus 
an  act  of  an  agent  or  a  corporation  or  trust 
of  a  given  class  is  unlawful,  while  the  same 
act  of  the  same  man  is  lawful  if  he  works  for 
an  individual  or  another  class  of  corpora- 
tions or  trusts.  Again,  the  same  act  of  the 
same  man  would  l^  unlawful  to-day  if  his 

47  L.  R.  A. 


employer  was  a  corporation  or  trust  and  em- 

f cloyed  ten  men,  while  to-morrow  it  would  be 
awful,  provided  in  the  meantime  the  corpo- 
ration or  trust  had  discharged  one  of  its  em- 
ployees. Shaver  v.  Pennsylvania  Co.  71  Fed. 
Rep.  931.  The  obvious  intent  of  the  act 
is  to  protect  the  laborer,  and  not  to  benefit 
the  corporation.  Why  should  not  the  nine 
employees  who  work  for  one  corporation  be 
equally  protected  with  the  eleven  engaged  in 
the  same  line  of  employment  for  another 
corporation?  If  such  law  is  beneficial  to 
wage  earners  in  the  one  instance,  why  not  in 
the  other?  The  nine  men  lawfully  paid  for 
their  labor  in  goods  at  a  truck  store  might 
with  much  reason  complain  that  the  protec- 
tion of  the  law  was  unequal  as  to  them,  when 
they  saw  eleven  men  paid  in  money  for  the 
same  service  performed  for  another  corpora- 
tion engaged  in  a  like  business.  Such  in- 
equality destroys  the  law.  In  the  instance 
cited,  two  of  the  eleven  men  might  quit  the 
employment  of  the  company  for  which  they 
worked,  and  by  this  set  alone  make  a  method 
of  payment  by  the  corporation  lawful  which 
was  unlawful  while  the  eleven  were'  em- 
ployed. The  criminality  or  innocence  of  an 
act  done  ought  not  to  depend  on  the  happen- 
ing of  such  a  circumstance.  Equal  protec- 
tion of  the  laws  means  equal  exemption  with 
others  of  the  same  class  from  all  charges  and 
burdens  of  every  kind.  Re  Ah  Fong,  3 
Sawy.  144,  Fed.  Cas.  No.  102.  In  Leeper  y. 
TexaSy  139  U.  S.  462-468.  35  L.  ed.  225-227, 
11  Sup.  Ct  Rep.  579,  it  is  said:  "No  state 
can  deprive  particular  persons,  or  classes  of 
persons,  of  equal  and  impartial  justice  un- 
der the  law.  .  .  .  Due  process  is  so  se- 
cured by  laws  operating  on  all  alike,  and  not 
subjecting  the  individual  to  the  arbitrary  ex- 
ercise of  the  powers  of  government,  unre- 
strained by  the  established  principles  of  pri- 
vate right  and  distributive  justice." 

If  the  classification  attempted  by  this  act 
is  a  constitutional  one,  it  follows  that  the 
legislature  might  have  made  the  law  applica- 
ble only  to  corporations  employing  married 
men  or  persons  over  a  certain  age,  or  to  cor- 
porations a  proportion  of  whose  employees 
were  women,  or  applied  any  other  arbitrary 
or  capricious  means  of  distinction.  In  the 
language  of  Mr.  Justice  Brewer,  infra :  "In 
all  cases  it  must  appear,  not  only  that  a  clas- 
sification has  been  made,  but  also  that  it  is 
one  based  upon  some  reasonable  ground, — 
some  difiference  which  bears  a  just  and  prop- 
er relation  to  the  attempted  classification." 
A  classification  of  the  kind  attempted  makes 
a  distinction  between  corporations  identical- 
ly alike  in  organization,  capital,  and  all 
other  powers  and  privileges  conferred  by  law. 
It  is  arbitrary  and  wanting  in  reason.  The 
act  in  question  is  class  legislation  of  the 
most  pronounced  character.  Jud^e  Cooley, 
in  his  Constitutional  Limitations,  in  discuss- 
ing such  laws,  says:  "Everyone  has  a 
right  to  demand  that  he  be  governed  by  gen- 
eral rules,  and  a  special  statute,  which,  with- 
out his  consent,  singles  his  case  out  as  one 
to  be  regulated  by  a  different  law  from  that 
which  is  applied  in  all  similar  cases,  would 
not  be  legitimate  legislation,  but  would  be 
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•uch  an  arbitrary  mandate  as  is  not  within 
the  province  of  free  governments.  Those 
who  make  laws  'are  to  govern  by  promulgat- 
ed, established  laws,  not  to  be  varied  in  par- 
ticular cases,  biit  to  have  one  rule  for  the 
rich  and  poor,  for  the  favorite  at  court  and 
the  countryman  at  plough/  This  is  a  max- 
im in  constitutional  law,  and  by  it  we  may 
test  the  authority  and  binding  force  of  leg- 
islative enactments."  Cooley,  Const.  Lim. 
5th  ed.  484.  "The  doubt  might  also  arise 
whether  a  regulation  made  for  any  one  class 
of  citizens,  entirely  arbitrary  in  its  charac- 
ter, and  restricting  their  rights,  privileges, 
or  legal  capacities  in  a  manner  before  un- 
known to  tne  law,  could  be  sustained,  not- 
withstanding its  generality.  Distinctions  in 
these  respects  must  rest  upon  some  reason 
upon  which  they  can  be  defended, — ^like  the 
want  of  capacity  in  infants  and  insane  per- 
sons; and  if  the  legislature  should  undertake 
to  provide  that  persons  following  some  speci- 
fiea  lawful  trade  or  employment  should  not 
have  capacity  to  make  contracts  or  to  re- 
ceive conveyances,  or  to  build  such  houses  as 
others  were  allowed  to  erect,  or  in  any  other 
way  to  make  such  use  of  their  property  as 
was  permissible  to  others,  it  can  scarcely  be 
doubted  that  the  act  would  transcend  the 
due  bounds  of  legislative  power,  even  though 
no  express  constitutional  provision  could  be 
pointed  out  with  which  it  would  come  in 
conflicts  To  forbid  to  an  individual  or  a  class 
the  right  to  the  acquisition  or  enjoyment  of 
property  in  such  manner  as  should  be  per- 
mitted to  the  community  at  large  would  be 
to  deprive  them  of  liberty  in  particulars  of 
primary  impoi^tance  to  their  'pursuit  of  hap- 
piness' ;  and  those  who  should  claim  a  ri^ht 
to  do  so  ought  to  be  able  to  show  a  specific 
authority  therefor,  instead  of  calling  upon 
others  to  show  how  and  where  the  authority 
is  negatived."  Id.  486.  Such  legislation  is 
violative  of  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States,  which  pro- 
vides: "Nor  shall  any  state  deprive  any 
person  of  life,  liberty,  or  property,  without 
due  process  of  law,  nor  deny  to  any  person 
within  its  jurisdiction  the  equal  protection 
of  the  laws."  Corporations  are  regarded  as 
persons,  within  the  meaning  of  said  amend- 
ment. Santa  Clara  County  v.  Southern  P, 
R,  Co.  118  U.  S.  394,  30  L.  ed.  118,  6  Sup.  Ct. 
Rep.  1132;  Pembina  ConaoL  Silver  Min.  d 
Mill.  Co.  V.  Pennsylvania,  126  U.  S.  181,  31 
1j.  ed.  650,  2  Inters.  Com.  Rep.  24,  8  Sup.  Ct 
Rep.  737.  The  equal  protection  mentioned 
by  the  enforcement  of  this  statute  is  denied 
by  making  one  of  two  men  engaged  in  the 
same  business,  under  precisely  similar  cir- 
eomstances,  in  the  same  town  or  building,  a 
criminal,  and  imposing  no  penalty  whatever 
upon  the  other  for  the  same  act;  the  only 
difference  being  that  one  worked  for  a  co- 
partnership, and  the  other  for  a  corporation. 
In  the  late  case  of  Gulf,  C.  d  8.  F,  R.  Co. 
V.  Ellis,  166  U.  S.  160,  41  L.  ed.  666,  17  Sup. 
Ct.  Rep.  255,  the  Supreme  Court  of  the  Unit- 
ed States  passed  upon  a  statute  of  Texas 
which  provided  that  any  person  having  a 
bona  fide  claim  for  services,  labor,  damages, 
overcharges  on  freight,  or  for  stock  killed  ' 
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or  injured  by  any  railway  company-,  not  ex- 
ceeding $60,  might  present  the  same,  verified 
b^  afiSdavit,  for  payment  to  such  corpora- 
tion, by  filing  it  witn  the  station  agent;  and 
if,  at  the  expiration  of  thirty  days,  such 
claim  was  not  paid,  he  might  immediately 
institute  suit  thereon,  and,  if  he  should  ob- 
tain judgment,  he  should  be  entitled  to  re- 
cover the  amount  of  the  claim  and  all  costs, 
and  in  addition  thereto  a  reasonable  attor- 
ney's fee,  not  to  exceed  $10.  It  was  held 
that  the  statute  deprived  the  railway  com- 
panies of  property  without  due  process  of 
law,  and  denied  to  them  its  equal  protection 
in  ihsX  they  were  singled  out  of  all  citizens 
and  corporations,  and  required  to  pay  in  cer- 
tain cases  attorney's  fees  to  the  parties  suc- 
cessfully suin^  them,  while  it  gave  to  them 
no  corresponding  benefit.  A  large  number 
of  decisions  bearing  upon  the  question  are 
collected  in  this  opinion.  Mr.  Justice  Brew- 
er, in  deciding  the  case,  among  other  things, 
said:  "If  it  be  said  that  this  penalty  is  cast 
only  upon  corporations;  that  to  them  spe- 
cial privileges  are  granted,  and  therefore  up- 
on them  special  burdens  may  be  imposed,  it 
is  a  sufficient  answer  to  say  that  the  penalty 
is  not  imposed  upon  all  corporations.  The 
burden  does  not  go  with  the  privilege.  Only 
railroads,  of  all  corporations,  are  selected  to 
bear  this  penalty.  The  rule  of  equity  is  ig- 
nored. .  .  .  But  a  mere  statute  to  com- 
pel the  payment  of  indebtedness  does  not 
come  within  the  scope  of  police  regulations. 
The  hazardous  business  of  rail  rocking  car- 
ries with  it  no  special  necessity  for  the 
prompt  payment  of  debts.  That  is  a  duty 
resting  upon  all  debtors,  and,  while  in  cer- 
tain cases  there  may  be  a  peculiar  obligation 
which  may  be  enforced  by  penalties,  yet 
nothing  of  that  kind  springs  from  the  mere 
work  of  railroad  transportation.  .  .  . 
But  arbitrary  selection  can  never  be  justi- 
fied by  calling  it  classification.  The  equal 
protection  demanded  by  the  Fourteenth 
Amendment  forbids  this.  .  .  .  It  is  ap- 
parent that  the  mere  fact  of  classification  is 
not  sufficient  to  relieve  a  statute  from  the 
reach  of  the  equality  clause  of  theFourteentii 
Amendment,  and  thatt  in  all  cases  it  must  ap- 
pear, not  only  that  a  classification  has  been 
made,  but  also  that  it  is  one  based  upon 
some  reasonable  ground, — some  difference 
which  bears  a  just  and  proper  relation  to 
the  attempted  classification."  In  the  case 
of  State  V.  Goodwill,  33  W.  Va.  179-182,  6 
L.  R.  A.  623,  10  S.  E.  286,  a  statute  prohib- 
iting any  person,  firm,  company,  corporation, 
or  association  engaged  in  mining  or  manu- 
facturing from  using  in  payment  for  labor 
any  order  or  other  paper,  unless  redeemable 
for  its  face  value  in  lawful  money  of  the 
United  States,  was  held  to  be  void.  The 
court  said:  "The  rights  of  every  individ- 
ual must  stand  or  fall  by  the  same  rule  of 
law  that  governs  every  other  member  of  the 
body  politic  under  similar  circumstances; 
and  every  partial  or  private  law  which  di- 
rectly proposes  to  destroy  or  affect  individ- 
ual rights,  or  does  the  same  thing  by  re- 
stricting the  privileges  of  certain  classes  of 
citizens,  and  not  of  others,  when  there  is  no 
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public  necessity  for  such  discrimination,  it 
UQConstitutional  and  void.  Were  it  other- 
wise, odious  individuals  or  corporate  bodies 
would  be  governed  by  one  law,  and  the  mass 
of  the  community,  and  those  who  make  the 
law,  by  another."  Again,  in  h'rorer  v.  Peo- 
ple use  of  School  Fund,  141  111.  171-180,  16 
L.  R.  A.  495,  31  N.  E.  397,  Scholfield,  J., 
in  passing  upon  a  scrip  law  similar  to  the 
one  in  question,  says:  ''If  the  general  as- 
sembly may  thus  deprive  some  persons  of 
substantial  privileges  allowed  to  other  per- 
sons under  precisely  the  same  conditions,  it 
is  manifest  that  it  may,  upon  like  principle, 
deprive  still  other  persons  of  other  privi- 
leges in  contracting,  which,  under  precisely 
the  same  circumstances,  are  enjoyed  by  all 
but  the  prohibited  class.  And  it  can  hardly 
be  admissible  that  the  legislative  determina- 
tion that  the  facts  are  such  as  to  warrant 
this  discrimination  is  conclusive,  .  .  . 
since,  if  that  were  so,  there  could  be  nothing 
but  its  own  discretion  to  control  its  action 
in  regard  to  every  liberty  enjoyed  by  the 
citizen;  and  it  might  find  that  the  public 
welfare  required  that  society  should  be  di- 
vided into  an  indefinite  number  of  classes, 
each  possessing  or  being  denied  privileges  in 
contracting  and  acquiring  property  as  favor- 
itism or  caprice  might  dictate." 

However  much  the  employed  might  profit 
by  the  necessities  of  the  employer  desiring 
to  exchange  property  for  labor  at  a  value 
advantageous  to  the  former,  all  such  benefi- 
cial agreements  are  prohibited  by  this  law. 
In  short  such  legislation  infringes  upon  nat- 
ural rights  and  constitutional  grants  of  lib- 
erty. It  treats  the  laborer  as  a  ward  of  the 
government,  and  discourages  the  employ- 
ment of  those  talents  which  lead  to  success 
in  the  fields  o,f  commercial  enterprise.  Per- 
sons 8ui  juris  need  no  guardians.  Those 
who  seek  to  put  a  protector  over  labor  re- 
flect upon  the  dignity  and  independence  of 
the  wage  earner,  and  deceive  him  by  the 
promise  that  legislation  can  cure  all  the  ills 
of  which  he  may  complain.  Such  legislation 
suggests  the  handiwork  of  the  politician 
rather  than  the  political  economist.  In  the 
case  of  State  v.  Loomis,  115  Mo.  307-315,  21 
L.  R.  A.  789,  22  S.  W.  350,  Mr.  Chief  Jus- 
tice Black,  in  an  able  opinion,  held  a  scrip 
law  substantially  like  the  statute  under  con- 
sideration to  be  void,  as  an  unwarranted  in- 
terference with  uhe  liberty  of  the  citizen. 
The  Missouri  statute  provided  that  it  should 
be  unlawful  for  any  corporation,  person,  or 
firm  engaged  in  manufacturing  or  mining  to 
issue  or  circulate  for  payment  of  the  wages 
of  labor  any  order,  check,  or  memorandum 
payable  otherwise  than  in  lawful  money  of 
the  United  States,  unless  the  same  was  nejifo- 
tiable,  and  redeemable  at  its  face  value, 
without  discount,  in  cash  or  in  goods,  at  the 
option  of  the  holder,  at  the  store  or  other 
place  of  business  of  such  firm,  person,  or  cor- 
poration. Referring  to  such  statutes,  the 
learned  justice  says:  "They  single  out 
those  persons  who  are  engaged  in  carrying 
on  the  pursuits  of  mining  and  manufactur- 
ing, and  say  to  such  persons:  "You  cannot 
contract  for  labor  payable  alone  in  goods, 
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wares,  and  merchandise.  The  farmer,  the 
merchant,  the  builder,  and  the  numerous 
contractors  employing  thousands  of  men 
';  may  make  such  contracts,  but  you  cannot.' 
They  say  to  the  mining  and  manufacturing 
employees :  'Though  of  full  age,  and  compe- 
tent to  contract,  still  you  shall  not  have  the 
power  to  sell  your  labor  for  meat  and  cloth- 
ing alone,  as  others  may.'  It  will  not  do  to 
say  these  sections  simply  regulate  payment 
of  wages,  for  that  is  not  their  purpose. 
They  undertake  to  deny  to  the  persons  en- 
gaged in  the  two  designated  pursuits  the 
right  to  make  and  enforce  the  most  ordinary 
everyday  contracts, — a  right  accorded  to  all 
other  persons.  This  denial  of  the  right  to 
contract  is  based  upon  a  classification  which 
is  purely  arbitrary,  because  the  ground  of 
the  classification  has  no  relation  whatever 
to  the  natural  capacity  of  persons  to  con- 
tract. Now,  it  may  be  that  instances  of  op- 
pression have  occurred  and  will  occur  on  the 
part  of  some  mine  owners  and  manufactur- 
ers, but  do  they  not  occur  quite  as  frequent- 
ly in  other  fields  of  labor  T  Conceding  that 
such  instances  may  and  do  occur,  still  that 
furnishes  no  reasonable  basis  for  depriving 
all  persons  engaged  in  the  two  lawful  ana 
necessary  pursuit  of  the  right  to  make  and 
enforce  everyday  contracts.  Liberty,  as  we 
have  seen,  includes  the  right  to  contract  as 
others  may,  and  to  take  that  right,  away 
from  a  class  of  persons  following  lawful  pur- 
suits is  simply  depriving  such  persons  of  a 
time-honored  right  which  the  Constitution 
undertakes  to  secure  to  every  citizen.  Ap- 
plying the  principles  of  constitutional  law 
before  stated,  we  can  come  to^no  other  con- 
clusion than  this:  That  the'se  sections  of 
the  statute  are  utterly  void.  They  attempt 
to  strike  down  one  of  the  fundamental  prin- 
ciples of  constitutional  government.  If  they 
can  stand,  it  is  difiicult  to  see  an  end  to  such 
legislation,  and  the  government  becomes  one 
of  special  privileges,  instead  of  a  compact 
*to  promote  the  general  welfare  of  the  peo- 
ple.' We  place  our  conclusion  on  the  broad 
ground  that  these  sections  of  the  statutes 
are  not  'due  process  of  law,*  within  the 
meaning  of  the  Constitution."  To  the  same 
effect,  see  Ritchie  v.  People,  155  111.  98,  29 
L.  R.  A.  79,  40  N.  E.  454;  Godcharlcs  v. 
Wigeman,  113  Pa.  431-437,  6  Atl.  354.  The 
latter  case  was  an  action  brought  by  Wige- 
man to  recover  wages  as  a  puddler.  Plea  of 
payment,  etc.  During  the  time  of  his  em- 
ployment the  plaintiff  asked  for  and  received 
orders  from  defendants  on  different  persons 
for  coal  and  other  articles,  which  orders 
were  honored  by  the  persons  on  whom 
drawn,  and  the  defendants  paid  them.  An 
act  of  the  legislature  made  all  orders  given 
to  their  workmen  by  employers  engaged  in 
the  business  of  manufacturing,  payable  in 
goods  or  anything  but  money,  void.  Speak- 
ing of  these  sections  of  the  act,  the.  court 
said:  They  "are  utterly  unconstitutional 
and  void,  inasmuch  as  by  them  an  attempt 
has  been  made  by  the  legislature  to  do  what, 
in  this  country,  cannot  be  done ;  that  is,  pre- 
vent persons  who  are  sui  juris  from  making 
their  own  contracts.     The  act  is  an  infringe- 
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ment  alike  of  the  right  of  the  employer  and 
the  employee.  ...  He  may  sell  his 
labor  for  what  he  thinks  best,  whether 
money  or  goods,  just  as  his  employer  may 
sell  his  iron  or  coal ;  and  any  and  every  law 
that  proposes  to  prevent  him  from  so  doing 
is  an  infringement  of  his  constitutional 
privileges,  and  consequently  vicious  and 
void."  See  also  Low  v.  Reea  Printing  Co, 
41  Neb.  127,  24  L.  R.  A.  702,  59  N.  W.  362; 
MilUtt  V.  People,  117  111.  294,  57  Am.  Rep. 
869,  7  N.  E.  631;  Braceville  Coal  Co.  v.  Peo- 
pie,  147  111.  66,  22  L.  R.  A.  340,  35  N.  E.  62; 
Pearson  v.  Portland,  69  Me.  278,  31  Am. 
Rep.  276;  Re  House  Bill  No.  203,  21  CJolo. 
27,  39  Pac.  431 ;  Re  Eight  Hour  Bill,  21  Colo. 
29,  39  Pac.  328;  Colon  v.  lAsk,  153  N.  Y. 
188,  47  N.  E.  302;  State  v.  Juloio,  129  Mo. 
163,  29  L.  R.  A.  257,  31  S.  W.  781;  People 
ex  rel.  Tyroler  v.  Warden  of  City  Prison, 
157  N.  Y.  116,  43  L.  R.  A.  264,  51  N.  E.  1006; 
Re  Jacobs,  98  N.  \.  98,  50  Am.  Rep.  636. 

Under  the  penal  provisions  of  the  statute 
in  question,  a  laborer  who  works  for  a  cor- 
poration or  trust  employing  ten  or  more  per- 
sons is  deprived  of  his  freedom  of  contract, 
in  that  he  cannot  bargain  to  receive  any- 
thing in  payment  for  his  labor  but  lawful 
money  of  the  United  States.  While  it  might 
be  desirable  and  profitable  to  the  employee 
of  such  corporation  to  receive  a  horse,  or  a 
cow,  or  a  house  and  lot,  in  payment  for  his 
wages,  yet  the  legislature  prohibits  payment 
in  that  way,  and  places  the  laborer  under 
guardianship;  classifying  him,  in  respect  to 
freedom  of  contract,  witti  the  idiot,  the  lu- 
natic, or  the  felon  in  the  penitentiary.  It 
has  been  sought  by  some  judges  to  justify 
legislation  of  this  kind  upon  the  theory  that, 
in  the  exercise  of  police  power,  a  limitation 
necessary  for  the  protection  of  one  class  of 
persons  against  the  persecution  of  another 
class  may  be  placed  upon  freedom  of 
contract.  As  between  persons  sui  juris, 
what  right  has  the  legislature  to  assume 
that  one  class  has  the  need  of  protection, 
against  another?  In  this  country  the  em- 
ployee to-day  may  be  the  employer  next  year, 
and  laws  treating  employees  as  subjects  for 
such  protective  legislation  belittle  their  in- 
telligence, and  reflect  upon  their  standing  as 
free  citizens.  It  is  our  boast  that  no  class 
distinctions  exist  in  this  country.  An  in- 
terference by  the  legislature  with  the  free- 
dom of  the  citizen  in  making  contracts,  de- 
nying to  a  part  of  the  people,  possessing 
sound  minds  and  memory,  the  right  to  bar- 
gain concerning  the  equivalent  they  may  de- 
sire to  receive  as  compensation  for  their  la- 
bor, is  to  create  or  carve  out  a  class  from  the 
body  of  the  people,  and  place  that  class  with- 
in the  pale  of  protective  laws  which  invid- 
iously distinguish  them  from  other  free  citi- 
zens; thus  dividing  by  arbitrary  fiat  equal- 
ly free  and  intelligent  people  into  distinctive 
classes  or  grades,  the  one  marked  by  law  as 
the  object  of  legislative  solicitude,  the  other 
not.  This  discrimination  has  been  justified 
by  writers  defending  the  doctrine  of 
paternalism,  and  by  some  judges,  upon  the 
asserted  fact  that  labor  is  constantly  en- 
gaged in  an  unequal  contest  with  capital, 
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and  that  the  former  must  be  re-enforced  by 
the  legislative  power  of  the  state,  to  prevent 
its  overthrow  in  the  conflict.  Freedom  of 
action — liberty — is  the  corner  stone  of  our 
governmental  fabric.  Laws  which  infringe 
upon  the  free  exercise  of  the  right  of  a 
workingman  to  trade  his  labor  for  any  com- 
modity or  species  of  property  which  he  may 
see  fit,  and  which  he  may  consider  to  be  the 
most  advantageous,  is  an  encroachment  upon 
his  constitutional  rights,  and  an  obstruc- 
tion to  his  pursuit  of  happiness.  Such  laws 
as  the  one  under  consideration  classify  him 
among  the  incompetents,  and  degrade  his 
calling.  The  proportion  of  lawful  money  in 
circulation  is  small,  compared  with  the  value 
of  other  property  in  the  United  States.  Ac- 
cumulated wealth,  much  or  little,  is  repre- 
sented in  a  very  small  part  by  money.  To 
say  that  a  free  citizen  can  contract  for  or 
agree  to  receive  in  return  for  his  labor  one 
kind  of  property  only,  and  that  which  rep- 
resents the  smallest  part  of  the  aggregate 
wealth  of  the  country,  is  a  clear  restriction  of 
the  right  to  bargain  and  trade,  a  suppression 
of  individual  effort,  a  denial  of  unsuienable 
rights.  In  Tiedeman,  Pbl.  Power,  fi  178,  the 
author  says :  "Laws,  therefore,  which  are  de- 
signed to  regulate  the  terms  of  hiring  in  strict- 
ly private  employments, are  unconstitutional, 
because  they  operate  as  an  interference  with 
one's  natural  liberty,  in  a  case  in  which 
there  is  no  trespass  upon  private  right,  and 
no  threatening  injury  to  the  public.  And 
this  conclusion  not  oxily  applies  to  laws  reg- 
ulating the  rate  of  wages  of  private  work- 
men, but  also  any  other  law  wnose  object  ii 
to  regulate  any  of  the  terms  of  hiring,  such 
as  the  number  of  houri  of  labor  per  day, 
which  the  employer  may  demand.  There 
can  be  no  constitutional  interference  by  the 
state  in  the  private  relation  of  master  and 
servant,  except  for  the  purpose  of  preventing 
frauds  and  trespasses. 

It  will  be  noted  that  in  the  case  at  bar  the 
appellant  did  not  urge  or  compel  the  em- 
ployee Graves  to  take  the  order  for  merchan- 
dise. Oraves  voluntarily  applied  for  and 
requested  that  the  same  be  ffiven  to  him  l)c- 
tween  pay  days.  Had  he  been  content  to 
have  waited  until  the  regular  pay  day,  he 
would  have  received  his  wages  in  money. 
It  was  his  option  to  take  the  order,  and  for 
compliance  with  his  request  the  appellant 
was  convicted.  Here  was  no  force  or  com- 
pulsion on  the  part  of  the  appellant,  and  he 
committed  no  fraud  or  trespass.  We  con- 
clude therefore:  First,  that  chapter  145  of 
the  liaws  of  1897  is  not  to  be  construed  as 
altering  or  amending  corporate  charters; 
second,  it  is  in  violation  of  the  14th  Amend- 
ment of  the  Constitution  of  the  United 
States,  in  that  it  denies  to  persons  within 
this  state  the  equal  protection  of  the  laws. 

The  judgment  of  the  Court  of  Appeals  and 
of  the  District  Court  is  reversed,  and  the  ap- 
pellant discharged. 

Johnston,  J.,  concurs. 

Doster,  Ch.  J.,  dissenting: 

I  dissent  from  the  decision  of  this  ease. 
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Appellant  ii  an  employee  of  a  corporation. 
Tnerefore  the  legislature  may  rightfully  con- 
trol his  action  to  the  extent  that  it  can  con- 
trol the  action  of  the  corporation  whose 
agent  he  is.  Inasmuch  as  a  corporation  can 
only  act  by  agents,  the  law  must,  in  conse- 
quence, visit  upon  the  latter  such  penalties 
as  will  insure  compliance  with  the  require- 
ments imposed  upon  the  former.  The  corpo- 
ration represented  by  the  appellant  is  a  vol- 
untary association  of  individuals,  who 
sought  and  obtained  the  special  privilege, 
under  the  statutes  of  this  state,  of  acting  to- 
gether, as  an  ideal,  intangible  entity,  in  the 
business  of  mining  for  coal.  They  might 
have  prosecuted  their  enterprise  as  individ- 
uals, or  in  conjunction  with  each  other  as 
partners.  They  did  not  choose  to  do  so,  but, 
on  the  contrary,  preferred  to  avail  them- 
selves of  the  greater  rights  and  advantages 
known  or  supposed  to  l^long  to  a  corporate 
organization.  This  they  had  the  right  to  do, 
but  they  could  only  do  so  by  virtue  of  the 
special  permission  and  subject  to  the  spe- 
cial conditions  of  the  Constitution  and  stat- 
utes of  the  state.  The  chief  of  these  condi- 
tions is  the  reserved  power  of  the  legislature 
to  alter  or  amend  the  laws  pertaining  to 
their  organization  and  methods  of  transact- 
ing business.  The  Constitution  of  the  state 
ordains  that  "no  special  privileges  or  immu- 
nities shall  ever  be  granted  by  the  legislature 
which  may  not  be  altered,  revoked,  or  re- 
pealed by  the  same  body;  and  this  power 
shall  be  exercised  by  no  other  tribunal  or 
agency."  Bill  of  Rights,  S  2.  "Corpora- 
tions may  be  created  under  general  laws,  but 
all  such  laws  may  be  amended  or  repealed." 
Article  12,  S  1.  Questions  as  to  the  extent 
of  the  power  reserved  in  constitutional  or 
statutory  provisions  similar  to  those  above 
quoted  have  been  freouently  raised.  The  re- 
sult of  the  various  decisions  upon  the  sub- 
ject is  thus  summarized  in  7  Am.  &,  £ng. 
£nc.  Law,  2d  ed.  p.  675 :  "It  may  be  safely 
stated,  however,  that  the  legislature  has  au- 
thority to  make  any  alteration  or  amend- 
ment in  a  charter  granted  subject  to  such 
reserved  power  which  will  not  defeat  or  sub- 
stantially impair  the  object  of  the  grants  or 
any  rights  vested  under  it,  and  whi^  it  may 
deem  proper  to  secure  either  that  object,  or 
other  public  or  private  rights."  The  Su- 
preme Court  of  the  United  States  has  repeat* 
edly  affirmed  the  efficacy  of  the  power  to 
amend  corporate  charters  within  the  limitar 
tions  above  stated,  when  expressly  reserved, 
as  in  our  Constitution.  New  York  d  N,  E, 
R,  Co,  V.  Bristol,  151  U.  S.  556,  38  L.  ed.  269, 
14  Sup.  Ct.  Rep.  437. 

Counsel  for  appellant  do  not  question  the 
soundness  of  the  doctrine,  as  an  abstract 
proposition  of  law;  nor  do  they  question  its 
application  to  the  case  under  discussion,  ex- 
cept to  inveigh  against  it  through  mere  gen- 
eralities and  platitudes,  as  that  "vested 
rights  cannot  be  destroyed  or  impaired  un- 
der such  reserved  power,"  and  "the  exer- 
cise of  the  reserved  power  must  not  defeat  or 
substantially  impair  the  object  of  the 
grant."  The  assertion  of  these  truisms, 
however,  is  nothing  more  than  a  restatement 
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of  the  rule  of  law  in  the  very  terms  of  itt- 
admitted  limitations.  The  reserved  power  to 
amend  corporate  charters  is  not,  of  course, 
the  power  to  destroy  vested  rights,  or  to  de- 
feat the  object  of  the  grant;  but  to  assert 
that  a  statutory  amendment  to  a  charter  im- 
posing upon  the  cdTporation  the  obligatioD 
to  pay  the  wages  of  its  employees  in  current 
money  instead  of  orders  tor  gooda,  and  in- 
validating prospectively  all  contracts  to  pay 
other  than  in  money,  impaired  the  object  of 
the  grant  to  the  corporation,  or  any  vested 
riffht  held  by  it,  would  be  to  impeach  the  in- 
telligence of  the  court  addressed.  Indeed, 
such  a  statute  does  but  give  express  force 
to  the  implied  agreement  contained  in  every 
contract  solvable  in  money,  that  it  shall  be 
BO  discharged ;  and  it  does  but  aid  in  the  ex- 
ecution of  the  sovereign  power  of  the  nation 
to  provide  and  maintain  a  standard  of  value, 
and  a  medium  of  exchange.  These  consider- 
ations, as  bases  upon  which  to  rest  legisla- 
tion of  the  kind  in  question,'  were  stated  and 
elucidated  by  the  supreme  court  of  Indiana 
in  Eanoook  v.  Yaden^  121  Ind.  366,  6  L.  R.  A. 
576,  23  N.  £.  253,  with  a  strength  and  cogen- 
cy of  reasoning  which,  so  far  as  I  know,  has 
never  even  been  assailed.  If,  therefore,  the  act 
under  consideration  is  in  the  nature  of  an 
amendment  to  the  statutes  providing  for  the 
organization  of  corporations,  and  prescribing 
regulations  for  the  transaction  of  their  busi- 
ness, it  is  beyond  attack  from  any  of  the  con- 
stitutional grounds  assumed  by  the  counsel 
for  appellant.  Hence  the  meritorious  ques- 
tion in  the  case  is  not  whether  the  Kansas 
legislature  has  the  power  to  impose  upon  a 
Kansas  corporation  the  obligation  to  pay  its 
employees  m  money,  but  whether  it  has  ac- 
tually done  so.  It  is  a  fundamental  rule  of 
judicial  action  to  resolve  all  reasonable 
doubts  as  to  the  constitutional  validity  of  a 
legislative  enactment  in  favor  of  the  stotute. 
Indeed,  the  perception  of  a  reasonable  doubt 
as  to  whether  the  enactment  is  constitution- 
ally valid  is  to  determine  the  question  in 
favor  of  the  act.  This  has  been  declared  so 
often  by  this  and  other  courts,  and  is  so  well 
understood  as  an  elementary  principle,  that 
reference  to  the  decisions  would  encumber, 
not  fortify,  an  opinion.  I  need  go,  there- 
fore, no  further  than  to  show  that  a  reason- 
able doubt  exists  as  to  whether  the  act  under 
discussion  violates  the  organic  law.  I  do 
not  have  to  demonstrate  its  constitutional 
validity. 

The  argument  of  my  associates  is  based 
upon  two  propositions,  the  first  of  which  is 
that  nei^er  the  title  of  the  act,  nor  the  act 
itself,  purports  to  be  in  amendment  of  cor- 
porate charters,  and  therefore  its  enactment 
was  not  in  execution  of  the  constitutionally 
reserved  power  of  amendment.  The  sup- 
posed defect  more  specifically  pointed  out  by 
them  is  in  the  title  of  tne  act.  They  say 
that,  "no  information  appearing  in  the  title 
that  corporate  charters  are  affected,  such  sub- 
ject is  not  only  not  clearly  expressed,  but 
is  not  expressed  at  all;"  and  hence,  as  they 
say,  the  statute  is  repugnant  to  the  constitu- 
tional requirement  that  the  subject  of  an  act 
shall  be  clearly  expressed  in  its  title.    This, 
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indeed,  is  reflninf;  to  a  moft  filmy  and  tenu- 
ous degree.  If  m  fact  an  act  amends  the 
statutes  relating  to  corporate  organization 
or  methods  or  powers,  it  need  not  name  it- 
self as  an  amendatory  act.  It  is  sufficient 
if  it  contain  provisions  regulatiye  of  corjK)- 
ration  methods,  or  in  enlargement  or  restric- 
tion of  corporate  powers.  The  subject-mat- 
ter of  such  act  does  not  exist  in  the  asser- 
tion of  its  amendatory  character,  but  it  ex- 
ists in  the  substantive  provision  newly  in- 
serted in  place  of,  or  supplemental  to,  the 
old  one.  If  this  substantive  provision  is 
clearly  expressed  in  the  title  of  the  act,  the 
act  is  valid,  whether  it,  in  its  title,  purports 
or  does  not  purport  to  be  in  amendment  of 
the  corporate  charter.  It  becomes  an 
amendment  by  force  of  the  fact  that  it  re- 
lates to  the  powers,  or  is  regulative  of  the 
methods,  of  tne  corporation.  It  does  not  de- 
rive its  validity  and  binding  force  from  the 
fact  (if  such  should  be  lUe  case)  that  it  de- 
clares itself  to  be  amendatory,  but  it  derives 
it  from  the  fact  that  such  is  its  nature  and 
effect.  This  proposition  is  so  reasonable,  so 
nearly  self-evident,  tnat  it  has  been  chal- 
lenged, I  think,  but  once  before.  That  was 
in  Timm  v.  Harrison,  109  111.  593.  I  quote 
from  the  opinion  in  that  case:  "It  is  in- 
sisted that  the  act  of  June  15,  1883,  is,  in 
effect,  an  amendment  of  chapter  43  of  the 
Revised  Statutes  of  1874,  Known  as  the 
'Dramshop  Act,'  and  that  it  violates  the  pro- 
vision of  §  13,  art.  4,  of  the  Constitution  of 
1870,  that  'no  act  hereafter  passed  shall  em- 
brace more  than  one  subject,  and  that  shall 
be  expressed  in  the  title,'  in  that  the  title  of 
the  act  does  not  profess  to  make  such  amend- 
ment. It  is  said  that,  if  an  existing  law  is 
amended,  the  fact  thet  the  new  act  is  in 
amendment  of  the  prior  law  must  be  ex- 
pressed in  the  title  of  the  new  act,  because 
such  fact  is  the  'subject'  of  the  new  law. 
The  subject-matter  of  each  of  the  three  sec- 
tions of  the  act  of  June  15th  is  embraced  in 
the  title.  If  such  subject-matter  operates  to 
amend  or  to  repeal  any  prior  law,  tiiat  will 
be  but  the  effect  of  the  subject-matter;  and 
it  is  only  the  subject  which  the  constitution- 
al provision  reauires  to  be  expressed  in  the 
title,  and  not  the  effect  t)iereof.  This  pre- 
cise question  we  regard  as  determined  by  the 
decision  in  People  ex  reL  Klokke  v.  Wright, 
70  III.  388.  The  court  there  say  of  the  act 
which  they  were  called  upon  to  construe: 
'Although  that  act  does  not,  in  terms,  pro- 
fess to  be  an  amendment  of  the  charter  of 
the  city  of  Chicago,  it  is  manifest  that  such 
was  its  necessary  effect.  It  is  entitled  "An 
Act  to  Establish  a  Board  of  Police  in  and  for 
the  City  of  Chicago,  and  to  Prescribe  Their 
Powers  and  Duties."  It  requires  the  organ- 
ization of  an  executive  department  of  the 
municipal  government  of  the  city,  to  be 
known  as  the  Board  of  Police  of  the  City  of 
Chicago,"  and  to  this  board  it  transfers  the 
control  and  management  of  the  entire  police 
of  the  city,  and  also  of  all  public  police  prop- 
erty. Certain  powers  theretofore  exercised 
by  the  mayor  and  common  council  are  there- 
after to  be  exercised  by  the  board  of  police. 
.  .  .  It  (the  act)  became  fundamental, — 
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a  part  of  the  organic  law  of  the  municipal- 
ity,— in  other  words,  an  amendment  of  its 
charter;  and  the  mere  fact  the  act,  in  its 
title,  does  not  profess  to  amend  the  city  char- 
ter, is  unimportant.  It  professes  to,  and 
does,  enact  tnat  which  makes  new  organic 
law  for  the  city  government,  and  this  is  suf- 
ficient.' " 

The  doctrine  of  the  majority  of  the  court, 
reducea  to  a  finality,  is  that  no  act  affecting 
corporations,  later  tJian  the  original  one,  is 
valid,  unless  in  its  title  it  purports  to  be 
amendatory  of  the  existing  law.  That  is  to 
say,  carried  to  its  logical  extent,  that  corpo- 
rations are  not  required  to  take  notice  of  the 
general  body  of  the  statute  law,  but  only  of 
such  portions  of  it  as  specifically  relate  to 
them,  and  declare  such  relationship  in  their 
titles.  The  individual  citizen,  however,  con- 
tinues to  be  charged  with  a  knowledge  of  the 
law,  whether  he  in  fact  possesses  it  or  not. 
I  do  not  put  my  brethren  in  a  false  position 
by  this  statement  and  illustration.  I  but 
unmask  the  position  they  already  occupy. 
Take  the  statute  under  consideration,  for  an 
instance.  It  purports  in  its  title  to  be  an 
act  to  secure  to  laborers  the  payment  of 
their  wages,  etc  Now,  all  classes  of  persons 
and  associations  employ  laborers,  and  be- 
come indebted  to  them  for  wages.  Corpora- 
tions do,  trusts  do,  partnerships  do,  individ- 
uals do;  so,  likewise,  the  managers  and 
agents  of  corporations,  trusts,  partnerships, 
and  individuals.  Admit  this  statute  to  be 
constitutional  as  against  every  objection 
save  the  one  under  consideration  (and  the 
fact  of  its  being  unconstitutional  upon  other 
grounds  does  not  deprive  the  illustration  of 
its  pertinence),  and  the  resulting  law,  as  my 
associates  would  have  it,  is  tnat  every  one 
of  the  above-named  classes  of  persons  and 
associations,  save  corporations,  are  required 
to  take  notice  of  and  be  governed  by  its  pro- 
visions. Every  employer  of  labor,  except  a 
corporation  employer,  must  obey  its  require- 
ments, or,  if  not,  abide  its  penalties.  This 
exemption  of  the  corporation  from  the  com- 
mon obligation  to  know  the  law  and  obey  its 
mandate  is  placed  upon  the.  sole  ground  that 
the  statute  does  not  profess,  in  its  title,  to 
be  amendatory  of  the  original  charter  of  in- 
corporation. Corporations  employ  laborers, 
and  are  under  obligation  to  pay  them,  and  it 
is  within  the  admitted  power  of  the  legisla- 
ture to  secure  by  appropriate  enactment  the 
payment  of  wages  due  from  corporations  as 
well  as  from  other  classes  of  employers ;  but, 
nevertheless,  an  act  which  by  its  title  pro- 
fesses generally  to  secure  wages  to  laborers 
from  all  classes  of  employers  does  not  secure 
them  from  corporations,  because  it  does  not 
in  its  title  speciiically  purport  to  do  so. 
This  is  the  very  madness  of  unreason.  It 
not  only  leads  to  the  conclusion,  but  is  itself 
the  conclusion,  that  not  a  single  act  concern- 
ing corporations  passed  subsequently  to  the 
original  one  is  of  any  validity,  unless  the 
subject  of  corporations  is  indicated  or  com- 
prehended in  its  title.  This  court  has  never 
heretofore  decided  cases  affecting  corpora- 
tions upon  any  such  assumption.  On  the 
contrary,  the  companion  case  to  this,  State 


878 


Kansas  Suprskb  Court. 


Dsc. 


T.  Wilson  (which  was  submitted  along  with 
this  one,  and  just  decided)  58  Pac.  981,  was 
determined  upon  the  exactly  opposite  theory. 
The  act  under  consideration  in  that  case  was 
entitled  "An  Act  to  Regulate  the  Weighing 
of  Coal  at  the  Mine."  It  did  not  in  its  body 
any  more  than  in  its  title,  profess  to  apply 
to  corporations.  Nevertheless,  two  of  us 
held  it  to  apply  to  a  corporation;  and  Mr. 
Justice  Smith,  who  dissented,  did  not  rest 
his  objections  to  the  act  upon  the  ground 
that  the  subject  of  corporations  was  not  ex- 
pressed in  the  title. 

I  know  the  answer  to  the  argument  I  have 
thuA  advanced.  It  is  not  expressed,  or  per- 
haps even  implied,  in  the  opinion  of  the  ma- 
jority; but  it  is  the  only  one  which  can  be 
made  with  sufficient  show  of  reason  to  com- 
mand a  moment's  attention.  It  is  that  stat^ 
utes  may  be  regulative  of  the  business  in 
which  corporations  as  well  as  individuals  en- 
gage, and  that  such  a  statute,  applying 
rather  to  the  business  prosecuted  than  the 
power  to  prosecute  it,  is  not  to  be  held  amen- 
datory of  the  charters  of  corporations  en- 
gaging in  it;  and  hence  the  statute  we  are 
considering,  dictating  as  it  does  the  pay- 
ment in  money  of  wages  due  from  natural 
persons  as  well  as  from  corporations,  as- 
sumes to  regulate  a  business  common  to  all, 
not  a  right  of  the  corporations  concerned. 
In  this  way  my  learned  associates  reach  the 
conclusion:  First,  that  the  statute  is  not 
amendatory;  and,  second,  that  not  being 
amendatory,  it  is  an  unjustifiable  restriction 
upon  the  constitutional  freedom  of  contract. 
With  the  first  of  these  conclusions  only  do 
I  have  any  present  concern.  That  conclu- 
sion is  the  conception  of  a  distinction  with- 
out a  difference,  and  is  appreciable  only  by 
one  who  is  capable  of  understanding  how  a 
statute  may  regulate  the  business  of  a  cor- 
poration without  at  the  same  time  regulat- 
ing the  corporation  itself.  It  is  a  fiction, 
pure  and  simple.  Although  not  expressed  in 
the  words  here  employed,  hardly  expressed 
at  all,  in  the  cases  of  Union  Trust  Co.  v. 
Thomason,  26  Kan.  1 ;  Rouse  v.  Harry,  55 
Kan.  689,  40  Pac.  1007,  and  Missouri,  K.  d 
T.  R.  Co.  V.  Medaris,  60  Kan.  151,  55  Pac. 
876,  it  nevertheless  was  made  to  serve  in 
part,  at  least,  as  a  basis  for  the  decision  of 
those  cases.  Without  raising  the  question 
of  the  correctness  of  those  decisions  from 
other  standpoints  and  for  other  reasons,  I 
repudiate  the  idea  that  the  business  of  a  cor- 
poration may  be  regulated  without  also  regu- 
lating the  corporation  itself  in  the  exercise 
of  its  corporate  rights  or  methods.  Take 
again,  for  illustration,  the  statute  under  dis- 
cussion. In  order  co  test  the  reasonableness 
of  the  theory  of  reflating  the  business 
without  rojjulating  the  owner  of  it,  assume 
the  statute  to  be  constitutionally  unobjec- 
tionable. Before  its  enactment,  corporations 
possessed  the  right  to  pay  their  employees 
in  anv  medium  that  mi^ht  be  a<?reed  upon. 
This  was  a  right  necessarily  implied  in  their 
charters,  because,  unless  otherwise  restrict- 
ed, corporations  may  do  business  exactly  the 
same  a-s  natural  persons.  The  statute  took 
away  this  charter  right,  and  commanded 
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I  payment  to  be  made  in  money.  Now,  I  ask, 
is  this  a  regulation  of  the  business  in  which 
corporations  are  engaged,  or  is  it  a  regula- 
tion of  the  corporations  themselves  T  Does 
it  relate  solely  to  the  business  which  natural 
persons  together  with  corporations  are  pros- 
ecuting, or  does  it  impose  a  substantive  limi- 

.tation  upon  the  charter  powers  of  corpora- 
tions? Whatever  court  should  hold  in  ex- 
press terms  that  it  relates  to  the  business 
of  the  corporation,  and  not  to  the  corpora- 
tion itself  (and  those  are  the  ultimate  terms 
to  which  such  decision  would  reduce  itself), 
would  be  regarded  as  having  perpetrated  a 
judicial  jest,  rather  than  a  judicial  deci- 
sion. 

The  objection  that  the  act  under  consid- 
eration does  not  itself  profess  to  be  amenda- 
tory of  the  existing  law  is  of  a  piece  with 
the  objection  to  the  title.  If  the  act  is  in 
fact  amendatory,  if  it  adds  anything  to  the 
body  of  the  law  upon  the  subject,  it  must  of 
necessity  be  regarded,  legally  speaking,  as 
amendatory. 

It  is  also  said  that  this  act  cannot  be  re- 
garded as  amendatory  of  the  corporation 
laws  because  it  contains  provisions  applica- 
ble to  others  than  corporations,  and  hence  it 
could  not  have  been  the  legislative  intent 
to  give  it  the  character  of  an  amendment  to 
corporate  charters.  This  is  but  a  statement 
in  another  form  of  the  objections  already  no- 
ticed and  answered.  It  will  be  observed*  that 
the  body  of  the  act  does  apply  to  corpora- 
tions, eo  nomine.  It  is  evident,  therefore, 
that  the  le^slature  designed  that  corpora- 
tions should  be  affected  by  the  act?  that 
they,  as  well  as  individuals  and  other  classes 
of  associations,  should  be  laid  under  the  ob- 
ligation to  pay  their  employees  in  money. 
This.  I  repeat  again,  makes  the  act,  as  to 
corporations,  amendatory  in  nature.  The 
design  to  produce  the  eflTect,  the  purpose  to 
impose  new  restrictions  upon  corporate  pow- 
ers, is  the  intent  to  amend.  It  may  be  in- 
concTUOus  to  join  natural  persons  with  arti- 
ficial ones  in  a  statute  such  as  this,  which, 
as  to  the  artificial  ones,  can  only  operate  as 
an  amendment  to  the  Code  already  povern- 
injf  them:  but.  if  it  is  done,  the  natural,  the 
necessarv  eflTect  of  the  new  law  ns  an  amend- 
ment of  the  old  one  is  not  thereby  prevented. 
T  come  now  to  consider  the  last  of  the  two 
propositions  upon  which  mv  associates  rest 
their  ludcrnent  that  the  stnfute  is  not  an 
amendment  of  corporate  charters.  It  is  not 
advanced  by  them  in  that  portion  of  their 
opinion  devoted  to  the  specific  topic.  It  is 
clearly  indicated,  however,  as  a  substantive 
objection,  in  their  discussion  of  the  invalid- 
ity of  the  act  as  a  police  regulation,  and  its 
consequent  repugnance  to  the  14th  Amend- 
ment to  the  Federal  Constitution.  It  is  that 
the  act  being,  as  they  endeavor  to  show,  in- 
valid aa  to  natural  persons  and  associations 
of  natural  persons,  it  is  likewise  invalid  as 
to  the  corporations  which  along  with  the 
others  are  included  in  its  terms.  I  grant 
that  a  part  of  an  act  violative  of  the  funda- 
mental law  nullifies  the  entire  statute,  if  the 
bad  cannot  be  separated  from  the  good.  This 
is  familiar  law,  but,  assuming  the  objection 
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to  the  portions  of  the  act  we  are  considering 
to  be  well  founded,  I  deny  that  such  portions 
cannot  be  separated  from  those  which  other- 
wise would  be  good.  The  rule  upon  the  sub- 
ject is  thus  stated  by  an  eminent  jurist  and 
law  writer:  "Where,  therefore,  a  part  of 
a  statute  is  unconstitutional,  that  fact  does 
not  authorize  the  courts  to  declare  the  re- 
mainder void  also,  unless  all  the  provisions 
are  connected  in  subject-matter,  depending 
on  each  other,  operating  together  for  the 
same  purpose,  or  otherwise  so  connected  to- 
gether in  meaning  that  it  cannot  be  pre- 
sumed the  legislature  would  have  passed  the 
one  without  the  other.  The  constitutional 
and  unconstitutional  provisions  may  even  be 
contained  in  the  same  section,  and  yet  be 
perfectly  distinct  and  separable,  so  that  the 
first  may  stand  though  the  last  fall.  The 
point  is  not  whether  they  are  contained  in 
the  same  section,  for  the  distribution  into 
sections  is  purely  artificial;  but  whether 
they  are  essentially  and  inseparably  con- 
nected in  substance.  If,  when  the  uncon- 
stitutional portion  is  stricken  out,  that 
which  remains  is  complete  in  itself,  and 
.capable  of  being  executed  in  accordance  with 
the  apparent  legislative  intent,  wholly  inde- 
pendent of  that  which  was  rejected,  it  must 
be  sustained."  Cooley,  Const.  Lim.  5th  ed. 
212.  The  provisions  of  the  statute  under 
consideration  as  to  natural  persons  and  as- 
sociations of  natural  persons  are  not  so 
"connected  in  subject-matter"  with  the 
similar  ones  relating  to  corporations  that  if 
one  falls  the  others  must  likewise  fall.  Those 
concerning  the  one  class  are  not  so  depend- 
ent as  that  on  those  of  the  other  class.  They 
do  not  all  "operate  together  for  the  same 
purpose,"  nor  are  they  all  "so  connected  to- 
gether in  meaning"  that  it  cannot  be  pre- 
sumed that  the  legislature  would  not  have 
passed  the  one  provision  without  the  other. 
The  provisions  of  the  statute  concerning  the 
several  classes  of  persons  are  not  "essential- 
ly and  inseparably  connected  in  substance." 
The  legislature  desired  to  secure  to  laborers 
generally  the  payment  of  their  wages  in 
money.  It  had  the  undoubted  right  to  thus 
secure  the  wages  of  corporation  employees. 
It  conceived,  wronffly  we  will  assume,  that 
it  also  had  the  right  to  likewise  secure  the 
wages  of  employees  of  others  than  corpora- 
tions, and  it  undertook  to  do  so.  Can  it 
mth  any  reason  be  said  that  it  would  not 
have  exercised  its  constitutional  power  over 
corporations  in  the  respect  named,  because 
it  could  not  exercise  #a  similar  power  over 
other  employers  of  labor?  Or.  to  ask  the 
question  in  the  only  terms  which  I  am  re- 
quired to  employ,  is  it  not  reasonable  to 
doubt  that  it  would  abnegate  its  power  over 
the  one  class  because  it  could  not  exercise  it 
over  the  others?  The  asking  of  the  ques- 
tion, as  it  seems  to  me,  carries  with  it  an 
affirmative  answer.  We  are  not,  however, 
without  authority  upon  the  precise  question. 
In  Leep  v.  8t.  Louis,  I.  M.  d  8.  R.  Co.  58 
Ark.  407.  23  L.  R.  A,  264.  2.5  S.  W.  75.  the 
constitutional  validity  of  a  statute  which 
laid  certain  obligations  upon  railroad  com- 
panies and  individual  persons  was  consid- 
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ered.  The  court  held  the  act  invalid  as  to 
the  individuals,  but  valid  as  to  the  corpo- 
rations, declaring  that,  "if,  in  a  statute  as 
to  contracts  with  employees,  unconstitution- 
al provisions  as  to  natural  persons  are  in- 
serted, they  may  be  eliminated,  where  the 
remainder  of  the  statute  relates  to  corpo- 
rations and  is  valid."  This  case  is  identi- 
cal, so  far  as  concerns  our  particular  ques- 
tion, with  the  one  under  discussion.  It  de- 
clares the  true  rule,  and,  so  far  as  I  know, 
there  is  not  a  single  opposing  authority,  but, 
on  the  contrary,  there  are  many  which  sup- 
port it  Tieman  v.  Hinker,  102  U.  S.  123, 
26  L.  ed.  103;  State  v.  Amery,  12  R.  I.  64; 
State  ex  rel.  Moore  v.  New  OrleanSf  32  La. 
Ann.  726. 

Stress  is  laid  upon  the  fact  that  the  act 
under  consideration  applies  only  to  corpora- 
tions and  others  employing  ten  or  more  men, 
and  it  is  held  by  the  majority  that,  admit- 
ting it  to  be  an  amendment  of  corporate 
charters,  it  nevertheless,  in  the  respect  men- 
tioned, unreasonably  discriminates  between 
classes  of  corporations,  and  is  consequently 
invalid.  Much  of  the  argument  made,  and 
nearly  all  of  ,the  illustrations  used  to  pic- 
ture the  claimed  inequalities  of  the  law,  are 
from  the  standpoint  of  the  laborer  himself. 
It  is  said:  "The  obvious  intent  of  the  act 
is  to  protect  the  laborer,  and  not  to  benefit 
the  corporation.  Why  should  not  the  nine 
employees  who  work  for  one  corporation  be 
equally  protected  with  the  eleven  engaged  in 
the  same  line  of  employment  for  another 
corporation?  The  nine  men  lawfully  paid 
for  their  labor  in  goods  at  a  truck  store 
would,  with  much  reason,  complain  that  the 
protection  of  the  law  was  unequal  as  to 
them,  when  they  saw  eleven  men  paid  in 
money  for  the  same  service  performed  for 
another  corporation  engaged  in  a  like  busi- 
ness. Such  inequality  destroys  the  law," 
etc.  I  deny  that  the  act  is  to  be  viewed  in 
such  respect  from  the  standpoint  of  the  em- 
ployee. The  corporations  cannot  be  heard 
to  say,  as  a  legal  objection  to  the  act,  that 
its  operation  produces  as  an  incidental  con- 
sequence discrimination  among  their  labor- 
ers. They  cannot  be  allowed  to  put  them- 
selves in  the  position  of  the  laborer,  and  say, 
as  though  with  his  mouth:  "The  law  does 
not  compel  my  employer  to  pay  me  in  cur- 
rent money,  but  does  compel  my  neighbor's 
employer  to  pay  him  in  such  medium.  It 
is  therefore  bad."  To  make  the  law  a  bad 
one,  unjust  discrimination  must  be  made  be- 
tween the  corporations  themselves,  so  that 
some  of  them  can  say,  in  their  own  behalf: 
"This  law  withholds  privileges  from  me 
which  it  accords  to  others.  It  is  therefore 
bad."  Suppose  the  law  produced  none  of 
the  claimed  inequalities  as  to  corporations, 
but,  as  to  their  employees,  produced  all  that 
have  been  so  indignantly  denounced  by  my 
associate,  Mr.  Justice  Smith.  Would  any 
of  the  corporations  be  heard  to  say  that  the 
law  was  bad,  not  because  of  its  effect  upon 
them,  but  because  of  its  effect  upon  their 
workmen?  The  simple  asking  of  the  ques- 
tion is  enough.     So    far    as    concerns    the 
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charge  of  diBcriinination  betvfeen  the  corpo- 
rations themselves,  viewed  in  respect  to  the 
power  of  the  legislature  to  amend  their  char- 
ters (and  the  power  to  discriminate  has  to 
be  viewed  in  connection  with  the  power  to 
amend),  we  may,  I  think,  reach  an  accurate 
conclusion  by  asking  whether  the  legislature 
could  have  made  the  discrimination  in  the 
original  act  providing  for  the  organization 
and  prescribing  the  powers  of  corporations. 
Whatever  oould  have  been  done  in  the  first 
instance  can  yet  be  done,  save  that  vested 
rights  acquired  under  the  license  to  be  a  cor- 
poration cannot  now  be  impaired;  nor  (what 
is  the  same  thing)  can  the  right  to  pursue 
the  purpose  or  obieet  of  the  grant  be  sub- 
stantially impaired,  save  by  repeal.  Sub- 
ject to  the  limitations  stated,  the  legislature 
may  now  do  anything  which  it  originally 
might  have  done.  In  tne  face  of  this  obvious 
legal  truth,  it  would  be  a  waste  of  effort  to 
try  to  prove  that  a  distinction  can  now  be 
made  between  corporations  employing  ten 
men  and  those  employing  more.  Whoever 
denies  that  it  can  now  be  made  is  driven  by 
the  logic  of  his  position  to  deny  that  the 
legislature,  the  creator  of  corporations,  oould 
not  have  drawn  the  distinction  in  the  first 
place.  But  we  are  not  without  authority 
upon  this  precise  point.  In  the  case  of  State 
V.  Peel  8plint-Ooal  Co,  36  W.  Va.  802-831, 17 
L.  H.  A.  385,  16  8.  E.  1000,  an  act  to  provide 
for  the  screening  of  coal  by  the  operators  of 
coal  mines  employing  more  than  ten  men  was 
upheld  as  against  the  same  charge  of  dis- 
crimination that  is  here  urged ;  and  in  Bhaf- 
fer  V.  Union  Min,  Co,  55  Md.  74,  an  act 
similar  to  the  one  we  are  now  considering, 
requiring  coal-mining  companies  employing 
more  than  ten  men  U)  pay  their  laborers  in 
money,  was  also  upheld  as  against  the  same 
charge  of  discrimination.  The  Supreme 
Court  of  the  United  States  has  likewise  com- 
mitted itself  to  the  same  doctrine.  In  the 
case  of  Budd  v.  Neto  York,  143  U.  S.  517,  36 
L.  ed.  247,  4  Inters.  Com.  Rep.  45.  12  Sup. 
Ct.  Kep.  468,  an  act  of  the  legislature  of 
that  state  fixing  the  maximum  charges  of 
grain  elevators  in  cities  of  130,000  popula- 
tion or  more,  but  exempting  elevator  owners 
in  cities  of  less  population,  was  attacked  on 
the  score  of  unjust  discrimination,  violative 
of  the  14th  Amendment  to  the  Federal  Con- 
stitution. The  act,  however,  was  sustained, 
the  court  ruling  its  validity  in  the  following 
language:  "Although  the  act  of  New  York 
did  not  apply  to  places  having  less  than 
130,000  population,-  it  did  not  deprive  per- 
sons owning  elevators  in  places  of  130,000 
or  more  of  the  equal  protection  of  the  laws." 
In  this  case  the  right  of  the  legislature  to 
regulate  the  charges  of  grain  elevators  was 
rested,  as  it  had  been  in  former  cases,  upon 
the  public  character  of  such  agencies;  but 
the  right  to  discriminate  between  them  (a 
right  apart  from  the  right  of  regulation) 
was  not  placed  upon  the  ground  of  their  pub- 
lic character,  but  upon  the  ground  that  the 
act  operated  equally  upon  all  the  elevator 
owners  within  each  of  the  two  classes  into 
which  elevators  had  been  divided.  Classifi- 
cation or  discrimination  in  such  respect  is 
47  L.  R.  A. 


allowable,  within  the  rule  of  equality  thu» 
declared.  The  supreme  court  of  Iowa  weU 
expressed  the  theory  of  legislative  right  to 
discriminate  between  classes  of  persons.  It 
said:  "The  number  of  citizens  affected  by 
a  law  does  not  control  its  validity,  under 
S  6,  art  1,  and  S  30,  art  3,  of  the  Con- 
stitution. If  the  law  operates  upon  every 
person  within  the  relations  or  circum- 
stances provided  for,  it  is  sufilcient  as  to 
uniformity."  MoAunieh  v.  Mississippi  d  M, 
R,  Co.  20  Iowa,  338. 

Reference  is  made  in  the  majority  opinion 
to  my  concurrence  in  the  decision  of  Mis- 
souri, K.  d  T,  R,  Co.  V.  Medaris,  60  Kan. 
155,  55  Pac.  875.  I  concurred  in  that  case, 
but,  as  distinctly  stated,  "only  upon  the  as- 
sumption that  the  'fellow-servant  act'  of 
1874  is  not  an  amendment  of  the  general 
railroad  incorporation  law."  After  stating 
the  contentions  of  those  who  did  not  regard 
the  act  as  amendatory,  I  said:  "The  ques- 
tions herein  suggested  were  not  discussed  be- 
fore us,  and  as  to  what  should  be  the  proper 
view  to  be  taken  of  them  I  have  x^o  matured 
judgment  However,  I  yield  formal  assent 
to  the  decision  made,  but  without  feeling  my- 
self bound  by  it  as  in  other  and  ordinary 
cases."  I  have  no  wish  to  deprive  my  breth- 
ren of  whatever  weight  the  above  expression 
of  opinion  may  possess. 

The  majority  of  the  court,  after  first  con- 
ceiving the  act  under  consideration  to  be 
without  the  license  contained  in  the  reserved* 
power  of  the  Constitution  to  amend  corpo- 
rate charters,  proceed  to  dispose  of  its  re- 
maining claim  to  validity  as  an  exercise  of 
the  police  power  of  the  state.  Believing  it 
to  be  amendatory  in  character,  and  therefore 
valid  irrespective  as  to  its  nature  as  a  police 
regulation,  there  is  no  occasion,  therefore^ 
for  me  to  express  an  opinion  upon  the  lat- 
ter subject,  nor  upon  the  corollary  subject 
of  its  conflict  with  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution,  further 
than  I  have  done  in  showing  that  it  does 
not  unlawfully  discriminate  between  classes, 
and  consequently  does  not  withhold  from  any 
of  them  the  equal  protection  of  the  laws. 


Re  J.  T.  DALTON. 


( 


.Kan. 


) 


^Chapter  114  of  tite  Laws  of  1891  (chap- 
ter 73,  pp.  781,  782.  Gen.  Stat.  1897),  being 
an  act  providing  that  eight  hours  shall  con- 
stitute a  day's  work  for  all  laborers,  work- 

•Headnote  by  Smith,  J. 


Note. — As  to  statutory  limitation  of  hours  of 
labor,  see  People  v.  Phyfe  (N.  Y.)  19  L.  R.  A. 
141,  and  note;  also  note  to  State  v.  Loomls 
(Mo.)  21  L.  R.  A.  on  page  706:  Low  v.  Rees 
Printing  Co.  (Neb.)  24  L.  R.  A.  702:  Ritchie 
V.  People  (111.)  29  L.  R.  A.  79:  State  v.  Mc- 
Nally  (La.)  36  L.  R.  A.  533:  Holden  ▼.  Hardy 
(Utah)  37  L.  R.  A.  103  (Affirmed  In  42  L.  ed. 
U.  S.  780)  ;  State  v.  Holden  (Utah)  87  L.  R. 
A.  108:  Short  ▼.  Bullion,  B.  &  C.  Min.  Co. 
(Utah)  45  L.  R.  A.  603 ;  and  Re  Morgan  (Colo.) 
47  L.  R.  A.  52. 
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Be  Dalton. 


881 


men.  mechanics,  and  other  persons  employed 
by  or  on  behalf  of  the  sute  of  Kansas,  or  by 
or  on  behalf  of  any  county,  city,  township,  or 
other  municipality  In  the  state,  etc..  Is  a  di- 
rection of  the  state  to  its  agents,  and  Is  con- 
•Uti^tlonal  and  valid. 

(December  0,  1899.) 

PETITION  for  a  writ  of  habeas  corpus  to 
procure  petitioner's  discharge  from  the 
custody  of  the  sheriff  of  Geary  County  to 
which  he  had  been  committed  for  alleged  vio- 
lation of  the  statute  against  employing  men 
more  than  eight  hours  per  day  on  public 
work.    Writ  denied. 

Statement  by  Smitliy  J. : 
.     The  petitioner,   J.   T.   Dalton,  complains 
that  he  is  unlawfully  restrained  of  his  lib- 
erty by  the  sheriff  of  Geary  county,  alleging 
that  he  is  held  in  custody  under  a  warrant 
issued  by  a  justice  of  the  peace,  in  which 
he  is  charged  with  a  violation  of  diapter  114 
of  the  Laws  of  1891  (Gen.  Stat  1897,  chap. 
73,  pp.  781,  782).    The  return  of  the  sher- 
iff to  the  writ  sets  out  the  complaint  whidi 
was  filed    with    the    magistrate,  and  upon 
which  said  warrant  was  issued.    The  first 
count  is  as  follows:     "That  at  the  county  of 
Oeary,  in  the  state  of  Kansas,  on  the  3d  day 
of  October,  a.  d.  1899,  J.  C.  Zeigler  and  J. 
T.^  Dalton,  being  then  and  there  contractors 
with  the  board  of  county  commissioners  of 
the  county  of  Geary,  in  the  state  ot  Kansas, 
who  had  entered  into  a  contract  with  said 
tward  by  which   they    had    contracted  and 
agreed  for  a  certain  consideration  to  do  or 
oause  to  be  done  all  the  labor  and  to  furnish 
all  the  materials  for  the  construction  of  a 
certain    public    building,  to  wit,  a  county 
courthouse  and  jail,  for    and    within    said 
county,  which  contract  was  in  full  force  and 
effect,  and  having  hired  C.  W.  Peterson  to 
perform  for  them,  as  such  contractors,  cer- 
tain labor  in  the  construction  of  said  build- 
ings, to  wit,  the  labor  of  laying  stone  as  a 
stone  mason,  did  then  and  there  knowingly, 
wilfully,  and  unlawfully  permit  and  require 
the  said  C.  W.  Peterson  to  work,  as  afore- 
said, more    than   eight    hours,  to  wit,  ten 
hours,  on  said  calendar  day,  at  and  upon 
said  labor  of  laying  stone  as  a  stone  mason, 
there  being  then  and  there  no  extraordinary 
emergency  arising  in  time  of  war,  nor  any 
necessity  for  said  C.  W.  Peterson,  or  any 
others  engaged  on  or  about  said  work,  to 
work  more  than  eight  hours  for  the  protec- 
tion of  property  or  of  human  life;  contrary 
to  the  statute  in  such  ease  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the   state   of   Kansas."    The  second  count, 
after  alleging  that  Zeigler  and  Dalton  had 
entered  into  a  contract  with-  the  board  of 
county  commissioners  for  the  performing  of 
all  labor  and  the  furnishing  of  all  material 
for  the  construction  of  the  courthouse  and 
jail,  set  out  that  Zeigler  and  Dalton  agreed 
with  John  Devine  to  perform  and  cause  to 
be  performed  for  them,  as  such  contractors, 
certain  labor,  to  wit,  the  hauling  from  the 
quarry  stone  to  be  used  in  the  building  at 
a  certain  price  per  perch,  and  did  knowingly, 
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wilfully,  and  unlawfully  connive  at,  encour- 
age, and  permit  John  Devine  to  require  and 
permit  James  Walker  and  other  laborers  by 
him,  the  said  John  Devine,  hired  and  em- 
ployed in  and  about  said  work  of  hauling 
stone,  to  work  more  than  eight  hours  on  a 
calendar  day,  there  being  no  emergency,  etc 
The  third  count  charges  that  Ziegler  and 
Dalton  employed  one  John  Devine  to  haul 
from  the  quarry  to  the  building  stone  to  be 
used  therein,  said  Devine  to  receive  for  his 
wages  a  certain  price  per  perch  for  the  stone 
so  hauled,  and  did  permit  him  to  labor  at  the 
work  more  than  eight  hours,  to  wit,  ten 
hours,  on  a  calendar  day,  there  being  no 
extraordinary  emergency  or  necessity,  etc 
The  fourth  count  alleged  that  said  Zeigler 
and  Dalton,  having  employed  C.  W.  Peterson 
to  perform  the  labor  of  laying  stone  as  a 
stone  mason  on  said  building,  and  having 
agreed  to  pay  him  wages  at  the  sum  of  30 
cents  per  hour,  did  unlawfully  permit  said 
Peterson  to  labor  at  said  work  more  than 
eight  hours,  to  wit,  ten  hours,  on  a  calendar 
day,  there  being  no  extraordinary  emer- 
gency, etc.  The  fifth  count  charges  that 
Zeigler  and  Dalton  hired  and  employed  one 
Peterson  to  perform  the  labor  of.  laying 
stone  as  a  stone  mason,  and  did  unlawmlly 
hire  said  Peterson  to  labor  on  the  basis  of 
ten  hours  as  constituting  a  day's  work,  by 
contracting  to  pay  him  a  certain  sum,  to  wit, 
30  cents  per  hour,  and  no  more,  the  current 
rate  of  wages  for  said  work  being  then  and 
there,  in  that  locality,  the  sum  of  $3  per 
day;  and  did  unlawfully  exact  and  require 
of  Peterson  that  he  should  work  ten  hours 
each  calendar  day  in  order  to  be  entitled  to 
or  be  paid  said  current  wage  of  $3  per  day. 
The  statute  under  which  the  petitioner  is 
prosecuted  reads: 

"An  Act  Constituting  Eight  Hours  a  Day's 
Work  for  All  Laborers,  Workmen,  Me- 
chanics and  Other  Persons  Employed  by 
or  on  Behalf  of  the  State  of  Kansas,  or  by 
or  on  Behalf  of  Any  County,  City,  Town- 
ship, or  Other  Municipality  in  Said  State, 
or  by  Contractors  or  Others  Doing  Work 
or  Furnishing  Material  for  the  State  of 
Kansas,  or  Any  County,  City,  Township, 
or  Other  Municipali^  Thereof,  and  Pro- 
viding Penalties  for  Violation  of  the  Pro- 
visions of  This  Act. 

''Be  it  enacted  by  the  legislature  of  the 
state  of  Kansas:  Section  1.  That  eight 
hours  shall  constitute  a  day's  work  for  all 
laborers,  workmen,  mechanics,  or  other  per- 
sons now  employed,  or  who  may  hereafter 
be  employed  by  or  on  behalf  of  the  state  of 
Kansas,  or  by  or  on  behalf  of  any  county, 
city,  township,  or  other  municipality  of  said 
state,  except  in  cases  of  extraordinary  emer- 
gency which  may  arise  in  time  of  war  or 
in  cases  where  it  may  be  necessary  to  work 
more  than  eight  hours  per  calendar  day  for 
the  protection  of  property  or  human  life: 
provided  that  in  all  such  cases  the  laborers, 
workmen,  mechanics,  or  other  persons  so 
employed  and  working  to  exceed  eight  hours 
per  calendar  day  shall  be  paid  on  the  basis 
of  eight  hours  constituting  a  day's  work: 
provided  further,  that  not  less  than  the  cur- 
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rent  rate  of  per  diem  wages  in  the  locality 
where  the  work  ia  performed  shall  he  paid 
to  laborers,  workmen,  mechanics,  and  other 
persons  so  employed  by  or  on  behalf  of  the 
state  of  Kansas,  or  an^'  county,  city,  town- 
ship, or  other  municipality  of  said  state; 
and  laborers,  workmen,  mechanics,  and  other 
persons  employed  by  contractors  or  subcon- 
tractors in  the  execution  of  any  contract  or 
contracts  within  the  state  of  Kansas,  or 
within  any  county,  city,  township,  or  other 
municipality  thereof,  shall  be  deemed  to  be 
employed  by  or  on  behalf  of  the  state  of 
Kansas,  or  of  such  county,  city,  township, 
or  other  municipality  thereof. 

"Sec.  2.  That  all  contracts  hereafter  made 
by  or  on  behalf  of  the  state  of  Kansas,  or 
by  or  on  behalf  of  any  county,  city,  town- 
ship, or  other  municipality  of  said  state, 
with  any  corporation,  person,  or  persons,  for 
the  performance  of  any  work  or  the  furnish- 
ing of  any  materia]  manufactured  within  the 
state  of  Kansas,  shall  be  deemed  and  con- 
sidered as  made  upon  the  basis  of  eight  hours 
constituting  a  day's  work;  and  it  shall  be 
unlawful  for  any  such  corporation,  person, 
or  persons  to  require  or  permit  any  laborer, 
workman,  mechanic,  or  other  person  to  work 
more  than  eight  hours  per  calendar  day  in 
doing  such  work  or  in  furnishing  or  manu- 
facturing such  material,  except  in  the  cases 
and  upon  the  conditions  provided  in  S  1  of 
this  act. 

"Sec.  3.  That  any  officer  of  the  state  of 
Kansas,  or  of  any  county,  city,  township,  or 
municipality  of  said  state,  or  any  person  act- 
ing under  or  for  such  officer,  or  any  con- 
tractor with  the  state  of  Kansas,  or  any 
county,  city,  township,  or  other  municipal- 
ity thereof,  or  other  person  violating  any 
of  the  provisions  of  this  act,  shall  for  each 
offense  be  punished  by  a  fine  of  not  less  than 
$50  nor  more  than  $1,000  or  by  imprison- 
ment not  more  than  six  months,  or  by  both 
fine  and  imprisonment  in  the  discretion  of 
the  court. 

"Sec.  4.  This  act  shall  not  apply  to  exist- 
ing contracts. 

"Sec.  5.  This  act  shall  take  effect  and  be 
in  force  from  and  after  its  publication  in  the 
statute  book.'' 

Laws  1891,  chap.  114. 

Mr,  J.  R.  McClnre,  for  petitioner,  cited: 

Ritchie  v.  People,  155  111.  98,  29  L,  R.  A. 
79,  40  N.  E.  454;  Low  v.  Rees  Printing  Co, 
41  Neb.  127,  27  L.  R.  A.  702,  59  N.  W.  362; 
Ex  parte  Kuhack,  85  Cal.  274,  9  L.  R.  A. 
482,  24  Pac  737;  Cooley,  Const.  Law,  5th 
ed.  745;  Re  Househill,  No,  20S,  21  Colo.  29, 
39  Pac.  431 ;  United  States  v.  Martin,  94  U. 
S.  400,  24  L.  ed.  128 ;  Re  Jacobs,  98  N.  Y. 
98,  50  Am.  Rep.  636;  People  v.  Oillson,  109 
N.  Y.  389,  17  N.  E.  343. 

Mr.  O.  C.  Clemeiui,  with  Mr.  A.  A. 
Oodard,  Attorney  General,  for  respondent: 

The  act  is  constitutional. 

Re  Ashhy,  60  Kan.  101,  55  Pac.  336;  Com, 
T.  Hamilton  Mfg,  Co,  120  Mass.  383;  Kan- 
sas City  V.  Union  P,  R,  Co.  59  Kan.  427,  53 
Pac.  468;  Cooley,  Const.  Lim.  p.  196;  Peo- 
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pie  V.  Warren,  77  Hun,  120,  28  N.  Y.  Supp. 
303. 

The  act  is  not,  in  reality,  a  law  at  all.  It 
is  but  a  direction  by  the  state  to  its  agents. 

1  Paine,  Political  Works,  p.  373;  United 
States  V.  Martin,  94  U.  S.  400,  24  L.  ed.  128 ; 
People  ex  rel,  Warren  v.  Beck,  10  Misc.  77, 
30  N.  Y.  Supp.  473;  Sample  v.  Hale,  34  Neb. 
220,  51  N.  W.  837;  Knapp  v.  Swaney,  56 
Mich.  345,  56  Am.  Rep.  397,  23  N.  VV.  162; 
Baker  v.  Bryan,  64  Iowa,  561,  21  N.  W.  83. 

As  to  the  state's  own  work  and  its  own 
contractors,  the  law  is  valid  as  a  direction 
from  a  principal  to  agents. 

Pfefferle  v.  Lyon  County  Comrs,  39  Kan. 
432,  18  Pac  506. 

Smltlfty  J.,  delivered  the  opinion  of  the 
court: 

The  law  for  a  violation  of  which  the  peti- 
tioner is  prosecuted  is  to  be  regarded  as  a 
direction  by  a  principal  to  his  agent, — a  mat- 
ter of  concern  to  the  principal  and  agent 
alon&  The  state  declares  l^  this  statute 
that  all  laborers,  workmen,  or  mechanics  en- 
gaged in  its  service  shall  not  work  thereun- 
der more  than  eight  hours  per  day;  that  it 
will  make  no  contracts  for  longer  hours.  A 
by-law  of  a  corporation  might  provide  that 
none  of  its  agents  should  employ  persons  to 
labor  in  its  l^half  more  than  eight  hours  in 
any  one  day.  Such  by-law  would  be  a  mat- 
ter of  private  concern  between  the  corpora- 
tion and  the  persons  who  sought  employment 
by  it.  Here  the  state  has  seen  fit  to  declare 
(and  for  what  reason  it  is  unnecessary  to 
inquire)  that  eight  hours  shall  constitute  a 
day's  work  for  all  persons  employed  by  it  or 
by  any  of  its  political  subdivisions.  A  con- 
tractor, in  bidding  for  work  to  be  done  by 
the  state,  county,  city,  or  township,  under- 
stands, in  making  his  estimates,  that  under 
the  law  eight  hours  per  day  is  the  maximum 
time  which  his  employees  may  work.  He  is 
in  no  wise  prejudiced,  for  all  other  bidders 
for  the  same  work  have  equal  knowledge  of 
the  rule  which  the  state  has  established  gov- 
erning the  hours  of  labor  to  be  performed  in 
its  bc&alf .  The  position  which  the  state  has 
taken  in  no  wise  differs  from  that  of  an  in- 
dividual who,  in  the  employment  of  labor, 
refuses  to  permit  his  employees  to  labor  more 
than  eight  hours.  It  is  certainly  lawful  for 
one  to  refuse  to  employ  men  to  work  more 
than  a  given  number  of  hours  per  day.  In 
the  case  of  United  States  v.  Martin,  94  U. 
S.  400-404,  24  L.  ed.  128,  in  passing  upon  an 
act  of  Congress  declaring  that  eight  hours 
shall  constitute  a  day's  work  for  laborers, 
workmen,  or  mechanics  employed  by  or  on 
behalf  of  the  government  of  the  United 
States,  the  court  said :  "We  regard  the  stat- 
ute chiefly  as  in  the  nature  of  a  direction 
from  a  principal  to  his  agent  that  eight 
hours  is  deemed  to  be  a  proper  length  of 
time  for  a  day's  labor,  and  that  his  con- 
tracts shall  be*  based  upon  that  theory.  It 
is  a  matter  between  the  principal  and  his 
agent,  in  which  a  third  party  has  no  inter- 
est." In  People  ex  rel,  Warren  v.  Beck,  10 
Misc.  77,  30  N.  Y.  Supp.  473,  the  superior 
'  conrt  at  Buffalo,  in  passing  upon  an  ordi- 
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nance  of  that  city  forbidding  contractors  for 
public  improvements  to  accept  more  than 
eight  hours  for  a  day's  work  except  in  cases 
of  necessity,  said:  "If  the  government  has 
the  power  of  determination  in  this  regard, 
then  it  must  follow  that  it  has  also  the 
power  to  make  its  determination  effective, 
and  provide  by  penalty  the  enforcement  of 
the  law.  This  is  the  ordinary  and  frequent 
exercise  of  governmental  power.  .  .  . 
Does  this  in  any  wise  interfere  with  the  la- 
borer? Is  his  right  above  the  conceded 
power  of  government  in  this  respect?  His 
right  is  the  right  to  offer  his  labor  in  the 
market  equally  with  every  other  laborer  of 
his  class,  and  no  more.  If  he  offer  it  to  the 
government,  he  knows  what  terms  the  gov- 
ernment has  prescribed;  and  if  he  is  not 
willing  to  accede  to  its  terms  he  may  not 
be  compelled  thereto.  But  where  does  the 
power  reside,  or  did  it  ever  reside,  in  the 
law,  which  will  compel  the  government  to 
change  its  terms  to  compliance  with  what 
the  laborer  demands?  His  right  is  present- 
ly, at  the  place  where  he  of^rs  his  labor, 
but  it  is  subject  to  the  rights  of  the  party, 
at  the  same  time  and  place,  to  whom  the 
labor  is  offered."  We  see  in  this  law  no  in- 
fringement of  constitutional  rights.  There 
can  be  no  compulsion  of  a  contractor  to  bid 
upon  public  work,  nor  is  the  laborer  bound 
to  take  employment  from  a  person  having 
such  contract.  If  the  terms  relating  to  the 
hours  of  labor  do  not  suit  either  the  con- 
tractor or  the  employee,  there  is  no  compul- 
sion upon  either  the  one  or  the  other  to 
take  the  contract,  or  to  perform  any  labor 
for  the  state.  The  terms  of  employment  are, 
by  this  statute,  publicly  proclaimed;  and, 
if  a  person  insists  upon  working  more  than 
eight  hours  a  day,  he  must  seek  other  em- 
ployment His  liberty  of  choice  is  not  in- 
terfered with,  nor  his  right  to  labor  in- 
fringed. People  V.  Warren,  77  Hun,  120,  28 
N.  Y.  Supp.  303.  Whatever  orders  the  state 
may  give  directly  to  its  own  agents  it  may 
require  of  its  political  subdivisions, — instru- 
mentalities of  said  government,  such  as  coun- 
ties, cities,  and  townships.    These  subdivi- 


sions are  merely  involuntary  political  or 
civil  divisions  of  the  state,  created  by  stat^ 
ute  to  aid  ih  the  administration  of  govern- 
ment. ^'A  county  is  one  of  the  civil  divi- 
sions of  a  country  for  judicial  and  political 
purposes,  created  by  the  sovereign  power  of 
the  state  of  its  own  will,  without  the  particu- 
lar solicitation,  consent,  or  concurrent  action 
of  the  people  who  inhabit  it;  a  local  organi- 
zation, which,  for  the  purpose  of  civil  ad- 
ministration, is  invested  with  certain  func- 
tions of  corporate  existence."  7  Am.  &  £ng. 
Enc.  Law,  2d  ed.  p.  900.  See  State  v.  Shaw- 
nee County  Comrs.  28  Kan.  43 1 ;  Pfefferle 
V.  Lyon  County  Comra,  39  Kan.  432,  18  Pac. 
506;  Aakew  v.  Hale  County,  54  Ala.  639,  25 
Am.  Rep.  730.  It  has  been  held  competent 
for  the  legislature  to  establish  a  state  road, 
and  cast  the  cost  and  expense  thereof  upon 
the  county  in  which  the  road  lies,  without 
the  consent  of  the  officers  or  people  of  the 
county.  And  in  like  manner  it  may  require 
the  county  to  build  a  certain  kind  or  num- 
ber of  bridges  at  specified  places,  another 
county  to  build  roads  in  a  particular  local- 
ity, and  another  to  build  public  buildings; 
and  for  this  and  other  public  purposes  the 
counties  or  other  municipalities  could  be  re- 
quired to  levy  a  tax,  and  make  other  provi- 
sions for  the  payment  of  such  improvements. 
State  V.  Shawnee  County  Comra.  28  Kan. 
431;  State  ea>  rel,  MoCausland  v.  Elk  County 
Comra.  61  Kan.  — ,  58  Pac.  959.  Indeed, 
everything  relating  to  the  management  of 
counties,  cities,  and  townships  not  defined 
and  limited  by  the  Constitution  may  be 
taken  away  by  the  state,  acting  through  its 
legislature;  and  as  to  these  political  divi- 
sions and  their  agents  the  legislature  hat 
the  same  power  that  it  possesses  over  state 
officers.  We  conclude,  therefore,  that  the 
statute  under  consideration  is  a  mere  direc- 
tion of  the  state  to  its  agents,  and  a  proper 
exercise  of  its  power  in  that  respect. 

The  writ  will  he  denied,  and  the  petitioner 
remanded  to  the  custody  of  the  sneriff. 

All  the  Justices  concur. 
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A  licensed  carrier  ^vlthln  a  city,  havl- 
ins  'or  all  persona  wrlto  require  Ills 
services,  Is  liable  as  a  common  carrier  while 
carrying  goods  outside  of  the  city  under  an 
agreement  to  take  them  to  a  certain  point, 
without  any  further  contract,  although  he 
could  not  have  been  compelled  to  carry  out- 
side the  city. 

(Jannary  18,  1900.) 

NoTB. — ^For  person  trucking  goods  as  conmion 
carrier,  see  Faucher  y.  Wilson  (N.  H.}  89  L.  B. 
A  481. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Fayette  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  the  destruction  of  certain 
property  while  in  defendant's  possession  for 
transportation.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mesara,  "Webb  A  Farrell,  for  appellant: 

A  common  carrier  may  become  a  private 
carrier  under  certain  circumstances. 

Hutchinson,  Carr.  §  44. 

Common  carrier  by  wagon  cannot  be  re- 
quired to  carry  to  a  point  or  by  a  route  to 
which  his  business  does  not  extend. 

Hutchinson,  Carr.  §  566. 

A  common  carrier  can  select  the  manner 
in  which  he  will  hold  himself  out  as  a  oom- 
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mon  carrier,  and  when  he  does  only  so  hold 
himself  he  is  liable  only  to  that  extent. 

Tunnel  v.  Pet H John,  2  Harr.  (Del.)  48; 
Eoneyman  v.  Oregon  d  C.  xi,  Co.  13  Or.  352, 
57  Am.  Rep.  20;  Dickson  v.  Great  Northern 
R,  Co,  L.  K.  18  Q.  B.  Div.  176. 

Mr.  George  S.  Shanklin,  for  appellee: 

A  common  carrier  is  one  who  undertakes 
for  hire  or  reward  to  transfer  goods  for  such 
as  choose  to  employ  him  from  place  to  place. 

Uobertson  v.  Kennedy,  2  Dana,  431,  26 
Am.  Dec.  466;  Hall  v.  Renfro,  3  Met.  (Ky.) 
51;  Lee  v.  Burgess,  9  Bush,  662;  Hutchin- 
son, Carr.  ^d  ed.  8  47;  2  Parsons,  Cont  p. 
163;  2  Kent»  Com.  598;  Story,  Bailm.  495; 
Dwight  y.Br6to«<er,lPick.50,llAm.Decl33. 

White,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  appellee  for 
damages  for  the  destruction  of  certain  house- 
hold goods.  The  allegations  of  the  petition 
are  that  appellant,  doing  business  as  the 
Farley  Transfer  Company,  contracted,  for 
hire,  to  carry  these  household  goods  from 
Lexington  to  Nicholasville,  and  that  while 
the  goods  were  in  the  possession  of  appellant 
they  were  destroyed  by  reason  of  the  negli- 
gence of  the  servants  and  employees  of  ap- 
pellant in  charge  of  the  wagon.  It  is  al- 
leged that  appellant  is  engaged  in  the  busi- 
ness of,  and  IS,  a  common  carrier.  The  dam- 
Age  claimed  is  $500.  The  answer  denied 
that  appellant  was  a  common  carrier  at  all ; 
admitted  a  contract  with  appellee  to  haul 
by  wagon  her  hoi^sehold  gooas  from  Lexing- 
ton to  Nidiolasville,  and  admitted  that 
while  in  transit  certain  of  the  goods  were  de- 
stroyed by  fire,  and  other  articles  damaged, 
t>ut  denied  that  by  reason  thereof  appellee 
was  damaged  to  the  extent  of  $600,  or  in  any 
«um  exceeding  $260.  The  answer  further 
pleaded  that  the  destruction  and  damage  to 
the  goods  by  fire  were  without  fault  on  his 
part,  and  denied  that  the  fire  was  caused  by 
the  negligence  of  any  of  his  servants.  The 
issue  was  tried  before  a  jury,  who  returned 
A  verdict  for  $400  for  appellee.  Judgment 
was  entered  accordingly,  and  from  that  judg- 
ment this  appeal  is  prosecuted. 

The  facts  proved  on  the  trial  without  ma- 
terial controversy  are  that  appellant,  doing 
business  as  the  Farley  Transfer  Company, 
had  a  number  of  vehicles  running  in  the  city 
•of  Lexington,  all  duly  and  regularly  licensed 
to  haul  for  hire;  that  in  such  business  he 
hauled  for  any  and  all  persons,  and  goods 
and  merchandise  of  all  kinds ;  that  he  hauled 
in  the  city  and  about  the  city,  to  the  fair 
grounds,  and  other  places.  There  was  no 
dispute  as  to  the  contract  with  appellee  to 
haul  the  household  goods,  nor  of  the  fact  of 
damage.  As  the  cause  of  the  fire,  there  was 
«ome  proof  that  the  driver  was  smoking; 
and,  unless  the  fire  caught  from  his  pipe  or 
cigar,  it  is  unexplained  how  it  originated. 
The  proof  as  to  the  amount  of  the  loss  is 
conflicting. 

The  court  gave  to  the  jury  an  instruction 
as  follows:  "If  the  jury  believe  from  the 
evidence  that  the  fire  which  damaged  or  de- 
stroyed the  goods  of  the  plaintiff  was  caused 
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by  the  negligence  or  carelessness  of  the  de- 
fendant's agents  or  employees  in  charge  of 
the  wagon  upon  which  said  goods  were  be- 
ing carried,  or  if  the  jury  believe  from  the 
evidence  that  the  defendant  at  the  time  of 
said  fire  was  a  common  carrier,  and  was  con- 
veying said  goods  as  a  common  carrier,  the 
jury  should  find  for  the  plaintiff."  The 
court  then  defined  a  "common  carrier"  and 
also  ffave  the  counterpart  of  No.  1,  and  as 
to  the  measure  of  damages.  Appellant 
seriously  objects  to  instruction  No.  1,  quoted, 
and  to  its  counterpart.  Counsel  insists  that 
there  was  not  sufficient  proof  of  negligence 
of  the  employee  in  charge  of  the  wagon  to 
sustain  a  recovery  on  that  ground,  and  also 
that  there  was  no  evidence  that  appellant 
was,  as  to  these  goods,  anu  this  contract  with 
appellee,  a  common  carrier.  Counsel  there- 
fore insists  that  instruction  No.  1,  supra^ 
was  error,  for  which  a  reversal  must  be  had. 
The  instruction  is  based  upon  two  ideas; 
i.  e.  appellant  is  liable  if  the  loss  occurred  by 
reason  of  negligence  of  his  employee;  appel- 
lant is  liable  if  he  was  a  common  carrier. 
If  from  the  evidence  the  court  was  author- 
ized to  submit  to  the  jury  the  question  of  ap- 
pellant being  a  common  carrier  the  question 
of  negligence  becomes  unimportant.  If  ap- 
pellant was  a  common  carrier  in  carrying 
these  goods  his  liability  stands  admitted; 
for  he  nowhere  pleads  that  the  damage  was 
caused  bv  the  act  of  God,  the  public  enemy, 
or  the  innerent  quality  of  the  goods.  We  are 
of  opinion  that  oy  the  evidence  of  appellant 
himself  it  is  shown  that  he  was  a  common 
carrier  within  the  limits  of  the  city  of  Lex- 
ington. He  admits  that  he  hauled  for  all 
or  any  persons,  and  had  obtained  a  license  so 
to  do.  Being  a  common  carrier,  appellant 
could  have  b^n  compelled  to  haul  for  appel- 
lee within  the  territory  in  which  he  was  en- 
gaged, but  she  could  not  have  compelled  him 
to  go  outside  his  territorial  limit.  In  this 
case,  however,  he  contracted  to  go  beyond 
his  territory.  Applying  the  facts  to  a  rail- 
road, we  should  say  he  agreed  to  go  beyond 
the  end  of  his  line.  It  has  repeatedly  been 
h<eld  tbatj  while  a  railroad  cannot  be  com- 
pelled to  accept  and  agree  to  carry  goods  to 
points  beyond  its  line,  yet  it  might  do  so. 
if  the  carrier  contracted  to  convey  beyond 
its  line,  it  would  be  liable  as  a  common 
carrier  for  the  whole  distance.  In  the  case 
of  Ireland  v.  Mobile  d  O.  R.  Co,  20  Ky.  L. 
Rep.  1586,  1580,  49  S.  W.  188,  453,  this  doc- 
trine is  well  settled.  In  the  dissenting  opin- 
ion by  Mr.  Justice  Burnam  (Justice  Du 
Relle  concurring)  this  principle  is  admitted 
and  emphasized ;  the  dissent  contending  that 
beyond  its  line  a  carrier  may,  by  special  con- 
tract) make  its  liability  less  than  at  common 
law.  It  being  clear  by  the  proof  that  appel- 
lant was  a  common  carrier,  and  agreed  to 
carry  these  goods  from  some  point  in  Lexing- 
ton to  Nicholasville,  without  any  further 
contract,  the  liability  of  a  common  carrier 
attached  the  whole  distance.  The  instrue- 
tion  given  was  therefore  not  error.  Thert 
appears  to  us  no  error  in  the  record. 

The  judgment  is  therefore  affirmed,  with 
damages. 
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i.  A  contract  to  marry  1«  not  within 
tlio  vrovislon  of  the  atatnte  of  frauds 

req airing  agreemeDts  not  to  be  performed 
within  a  year  to  be  in  writing. 

9.  A  contract  to  marry  "within  three 
years'*  may  poasibly  be  performed  within  a 
year,  and  is  therefore  not  within  a  provision 
of  the  statute  of  frauds  as  to  "an  agreement 
not  to  be  performed  within  a  year." 

8.  An  exceiitlon  to  a  rnllnnr  on  a  question 
to  a  witness  dosfl  not  tfiow  error  If  It  does  not 
appear  ihat  the  question  was  answered. 

4.  The  commnnicatlon  by  a  woman  to 
her  family,  of  the  fact  of  her  engagement 
to  marry,  when  admissible  to  show  the  mu* 
tuality  of  the  agreement,  may  be  proved  by 
her  own  testimony. 

5.  Bvidence  of  the  social  degradation 
of  the  mother  of  the  plaintiff  In  a  salt 
for  breach  of  promise  to  marry  is  not  ad- 
missible, either  to  bar  the  action,  or  mitigate 
damages,  when  the  defendant  was  not  induced 
to  make  or  Continue  the  engagement,  either 
by  misrepresentation  or  wilful  suppression  of 
the  facts  concerning  the  plaintilTs  family. 

6.  Testimony  by  the  plaintiff  in  a  anlt 
for  breach  of  promise  to  marry,  that  she 
supposed  a  phrase  in  one  of  defendant's  letters 
had  reference  to  getting  married,  though  It 
is  the  province  of  the  Jury  to  interpret  the 
phrase,  does  no  injury,  because  It  is  incon- 
clusive and  merely  gives  her  supposition. 

T.  A  letter  written  by  defendant  pend- 
ing a  unit  for  breach  of  promise  to  marry, 
and  adduced  solely  for  the  purpose  of  contra- 
dicting him,  is  not  inadmissible  for  that  pur- 
pose because  It  might  have  been,  but  was  not, 
offered  In  chief. 

8.  A  defendant  who  has  had  the  bene- 
fit of  an  inspection  of  a  letter  offered 
to  contradict  his  testimony,  and  who  has  tes- 
tified that  he  did  not  write  it,  is  not  In- 
jured by  the  fact  that  he  was  not  shown  the 
letter  or  asked  in  regard  to  it  until  after  it 
was  read  in  evidence. 

a.  An  assumption  of  a  fact  by  an  in- 
struction will  not  be  considered  on  appeal, 
If  there  is  nothing  in  the  record  to  show  that 
objection  was  made  to  it,  or  that  it  was 
passed  upon  in  the  court  below. 

10.  The  refusal  to  carry  out  a  contract 
of  marrias«  may  entitle  the  other  party 
to  bring  a  suit  for  the  breach,  even  though 
the  time  within  which  the  contract  was  to 
have  been  performed  has  not  expired. 

11.  An  aarreement  to  marry  is  not  void 
merely  because  its  performance  is  intended 
to  depend  on  the  happening  of  a  contingency. 

(January  9,  1900.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Wicomico 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  breach  of 
promise  of  marriage.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  A.  P.  Barnes,  Joshua  W. 
Bfiles,  and  Henry  Ii.  D.  Stanford,  for 
appellant: 

The  best  evidence  of  the'  understanding  or 
knowledge  would  be  the  testimony  of  the 
friends  and  relatives  themselves  to  whom  the 
communication  was  made,  and  their  testi- 
mony on  this  point,  and  not  that  of  the  plain- 
tiff, should  be  offered. 

Clark  V.  Hodges,  65  Vt.  273,  27  Atl.  726. 

In  estimating  damages  the  jury  can  take 
into  consideration  the  aJtered  social  condi- 
tion of  the  plaintiff  in  relation  to  her  home 
and  family. 

Berry  v.  DeCosta,  1  Harr.  &  R.  291,  L. 
R.  1  C.  P.  33;  Smith  v.  Woodfine,  1  C.  B. 
N.  S.  660. 

Promises  to  marry  oonatitute  contracts 
which  may  fall  within  the  5th  section  of  the 
statute  01  frauds. 

Derby  v.  Phelps,  2  N.  H.  615;  Nichols  v. 
Weaver,  7  Kan.  373;  Ullman  v.  Meyer,  10 
Fed.  Rep.  241. 

If  by  the  terms  of*  contract  a  time  was 
specified  showing  that  the  contract  was  not 
to  be  performed  within  a  year,  or  if  the 
contract  was  regarded  by  the  parties  as  one 
not  to  be  performed  within  a  year,  then  such 
a  contract,  if  not  in  writing,  is  void  under 
this  statute. 

McConahey  v.  Oriffey,  82  Iowa,  664,  48 
N.  W.  983;  Peters  v.  Westhorough,  19  Pick. 
364,  31  Am.  Dec.  142;  Herrin  v.  Butters,  20 
Me.  123;  Latorence  v.  Cooke,  66  Me.  193, 
96  Am.  Dec.  443. 

The  question  as  to  whether  or  not  the  con- 
tract of  marriage  which  plaintiff  set  up  was 
regarded  and  treated  by  plaintiff  and  defend- 
ant as  a  contract  not  to  be  performed  within 
a  year  ought  to  have  been  submitted  to  the 
jury. 

tJiohols  V.  Wea/ver,  7  Kan.  376. 

Messrs,  ToadTine  A  Bell  also  for  ap- 
pellant. 

Messrs,  Cl&arles  O.  Melvin,  James  E. 
^llegood,  and  6.  Grler  Batoliff,  for  ap- 
pellee: 

It  was  competent  for  the  plaintiff  to  tes- 
tify as  to  disclosures  madQ  to  her  mother  re- 
specting her  engagement,  for  the  purpose  of 
showing  the  understanding  of  her  family  in 
regard  to  the  same. 

4  Am.  &  Eng.  Eno.  Law,  2d  ed.  pp.  886, 
887. 


NOTB. — On  the  general  question  of  a  right 
of  action  for  breach  of  promise  of  marriage, 
see  Albertz  v.  Alberts  (Wis.)  10  L.  R.  A.  584, 
and  note. 

For  the  statute  of  frauds  as  affecting  actions 
•on  contracts  not  to  be  performed  within  a  year, 
see  Seddon  v.  Rosenbaum  (Va.)  8  L.  R.  A.  337, 
and  note;  Thomas  v.  Armstrong  (Va.)  6  L.  R. 
A.  529:  Lowman  v.  Sheets  (Ind.)   7  L.  R.  A. 
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784.  and  note;  Wooldrldge  v.  Stem  (C,  C.  W.  D. 
Mo.)  9  L.  R.  A.  129 :  Arkansas  Midland  R.  Co.  v. 
Whitley  (Ark.)  11  L.  R.  A.  621,  and  note; 
Brown  v.  Throop  (Conn.)  13  L.  R.  A.  046; 
Wentherford  Mineral  Wells  &  N.  W.  R.  Co.  v. 
Wood  (Tex.)  28  L.  R.  A.  526 ;  and  Camig  v. 
Carr  (Mass.)  86  L.  R.  A.  512.  and  note  (as  to 
contracts  for  permanent  employment) . 
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After  a  promise  of  marriage  is  establislied 
it  is  competent  for  the  plaintiff  to  prove  her 
own  statements  in  order  to  show  her  assent 
and  acceptance. 

Moritz  y.  MeViom,  13  Pa.  331;  Peppinger 
V.  Low,  6  N.  J.  L.  384;  King  v.  Kersey,  2 
Ind.  402;  Caiea  y.  MoKinney,  48  Ind.  562,  17 
Am.  Rep.  768. 

Facts' relating  to  family  history  are  not 
of  themselves  essentials  of  the  contract,  and 
no  disclosures  or  information  need  be  made 
in  regard  to  them. 

Van  Houten  v.  Morse  ( Mass. )  26  L.  R.  A. 
430,  note,  p.  432;  Sherman  y.  Ratoaon,  102 
Mass.  395. 

A  refusal  to  fulfil  a  contract  before  the 
time  of  performance  entitles  the  plaintiff  to 
sue. 

BurtU  y.  Thompson,  42  N.  Y.  250,  1  Am. 
Rep.  616;  Cole  v.  Bingerly,  60  Md.  354; 
Baltimore  Breweries  Co,  v.  Callahan,  82  Md. 
Ill,  33  Atl.  460,  4  Adl  &  Eng.  Enc.  Law, 
2d  ed.  p.  888. 

MoSherry,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  is  a  suit  to  recover  damages  for  a 
breach  of  promise  to  marry.  That  there  was 
an  agreement,  of  some  sort,  between  the 
plaintiff  and  defendant  to  marry,  is  certain; 
but  whether  that  agreement  was  absolute 
or  conditional  is  one  fit  the  grounds  of  con- 
tention. 

It  is  insisted  by  the  plaintiff  that  the  de- 
fendant agreed  to  marry  her  within  three 
years  from  a  designated  date;  whilst,  upon 
the  other  hand,  it  is  alleged  by  the  defend- 
ant that  his  promise  was  conditional,  and 
that,  in  no  event,  was  the  promise  set  up 
by  <iie  plaintiff  to  be  fulfilled  until  the  ex- 
piration of  three  years  from  the  time  it  was 
made.  We  need  not,  though  it  would  be 
quite  entertaining  if  we  did,  refer  to  the  evi- 
dence bearing  on  these  controverted  issues 
of  fact,  and  we  need  not  refer  to  it  because 
the  leeal  questions  involved  can  be  disposed 
of  without  quoting  from  the  testimony. 

There  is  an  inquiry  suggested  at  the  very 
threshold,  and  arising  for  the  first  time  in 
Maryland,  that  may  as  well  be  considered 
and  settled  at  once.  Upon  the  assumption 
that  the  contract  to  marry  was  in  fact  made 
with  a  stipulation  that  it  was  not  to  be  sol- 
emnized until  after  the  expiration  of  three 
years,  does  it  fall  within  that  clause  of  the 
4th  section  of  the  statute  of  frauds  which 
prohibits  any  action  from  being  brought 
upon  an  agreement  not  to  be  performed  with- 
in a  year,  unless  the  agreement  be  reduced 
to  writing,  and  be  signed  by  the  party  to  be 
charged  therewith?  This  is  the  question 
which  the  rejected  prayer  interposed  by  the 
defendant  at  the  close  of  the  case  made  by 
the  plaintiff  and  set  forth  in  the  ninth  bill 
of  exceptions,  presents. 

A  contract  to  marry  was  treated  at  com- 
mon law,  so  Blacks  tone  states,  bk.  1,  p.  433, 
**in  no  other  light  than  as  a  civil  contract," 
but  it  is  in  reality  something  more.  Ques- 
tions relating  to  marriage  were  from  a  very 
remote  period  cognizable  only  in  the  ecclesi- 
.astical  courts,  which  had  no  authority  to 
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award  damages,  but  imposed  censures,  ai 
was  supposed,  for  the  welfare  of  the  souL 
It  is  curious  and  interesting  to  trace  the  con- 
flicts between  these  courts  and  the  common- 
law  courts,  and,  in  a  measure,  the  court  of 
chancery,  in  the  efforts  of  the  last-named 
tribunals  to  expand  their  jurisdiction,  and 
correspondingly  to  restrict  that  of  the  for- 
mer over  these  contracts. 

This  expansion  gradually  grew  until  the 
last  remnant  of  the  ecclesiastical  court's  ju- 
risdiction was  swept  away  by  20  A  21  Viet* 
chap.  85,  ^cept  as  to  the  granting  of  li- 
censes. As  the  ecclesiastical  courts  former- 
ly possessed  sole  authority  in  questions  re- 
lating to  marriage  (this  was  conceded  by 
Lord  Chief  Justice  Vaughan  [Holcroft  v. 
Dickinson]  Garter,  C.  V.  233),  but  as  they 
had  no  power  in  cases  of  a  breach  of  promise, 
other  than  to  decree  a  performance  of  the 
marriage  (4  Bacon,  Abr.  title  Marriage  d 
Divorce,  530),  which  jurisdiction  waa  taken 
away  by  26  Geo.  II.  chap.  33,  the  common- 
law  courts,  after  the  adoption  of  the  stat- 
ute of  frauds  in  1676,  began  to  entertain 
civil  actions  for  a  breach  of  a  contract  per 
verba  de  future,  and  that  jurisdiction.  Lord 
Chief  Justice  Raymond  observed  in  1733 
"was  a  point  not  to  be  disputed."  Holt  v. 
Clarenoieuw,  2  Strange,  937.  After  consid- 
erable discussion  it  was  finally  adjudged 
that  the  two  courts  could  not  act  concur- 
rently, but  that  if  an  appeal  were  had  to  the 
ecclesiastical  court  to  compel  a  performance, 
the  common-law  courts  could  not  hear  a  suit 
for  damages,  and  so  d  converse.  The  suit  at 
common  law  was  at  first  greatly  opposed  be- 
cause the  party  had  his  remedy  in  the  spirit- 
ual court.  But,  notwithstanding  this,  it  was 
resolved  the  party  had  his  election  of  either 
remedy,  and  that  by  bringing  an  action  at 
common  law  the  remedy  in  the  spiritual 
court  was  waived  and  released;  "for  now." 
as  remarked  by  Lord  Chief  Justice  Holt,  "in 
lieu  of  performance  of  the  contract,  he  shall 
recover  damages."  Collins  v.  Jessot,  Holt, 
458.  In  another  particular,  there  was.  with 
respect  to  such  contracts,  flat  contradiction 
in  the  early  cases.  Philpott  v.  Wallet,  3 
Lev.  65,  decided  in  the  thirty-fourth  year 
of  the  reign  of  Charles  II.,  and  five  years 
after  the  statute  of  frauds  had  been  adopted, 
was  the  first  case  which  held  that  a  promise 
to  marry  was  within  the  other  clause  of  the 
4th  section  relating  to  contracts  made  in 
consideration  of  marriage.  But  this  con- 
struction was  departed  from  and  overruled 
eleven  years  later,  in  Harrison  v.  Gage,  1 
Ld.  Raym.  386;  and  is  no  longer  the  law, 
either  in  England  or  in  Maryland.  Cork  v. 
Baker,  1  Strange,  34;  Ogden  v.  Ogden,  1 
Bland,  Ch.  284.  In  the  reign  of  Charles  the 
First,  the  court  of  chancery  evinced  a  dispo- 
sition to  assume  jurisdiction  to  enforce  the 
specific  performance  of  the  contract  to  marry 
(Tothill,  124,  as  cited  in  2  Campbell,  Lives 
of  Lord  Chan.  p.  138) ;  but  it  does  not  ap- 
pear that  the  power  was  ever  exercised. 

These  conflicts  of  jurisdiction,  these  vari- 
ant decisions,  serve  to  emphasize,  what  is 
otherwise  perfectly  apparent,  that  there  has 
always  been    about   the   marriage  contract 
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that  which  renders  it  different  from  any 
other  contract  known  to  the  law.  A  recent 
writer  thus  describes  that  difference:  "It 
has  lH;en  frequently  said  in  the  courts  of  this 
country  that  marriage  is  nothing  more  than 
a  civil  contract.  That  it  is  a  contract  is 
doubtless  true  to  a  certain  extent,  since  the 
law  always  presumes  two  parties  of  compe- 
tent understanding  who  enter  into  a  mutual 
agreement  which  becomes  executed,  as  it 
were,  by  the  act  of  marriage.  But  this 
agreement  differs  essentially  from  all  others. 
This  contract  of  the  parties  is  simply  to  en- 
ter into  a  certain  status  or  relation.  The 
rights  and  obligations  of  that  status  are 
fixed  by  society  in  accordance  with  princi- 
ples of  natural  law,  and  are  beyond  .and 
above  the  parties  themselves.  They  may 
make  settlements  and  regulate  the  property 
rights  of  each  other,  but  they  cannot  modify 
the  terms  upon  which  they  are  to  live  to- 
gether nor  superadd  to  the  relation  a  single 
condition.  Being  once  bound,  they  are 
bound  forever.  Mutual  consent,  as  in  all 
contracts,  brings  them  together,  but  mutual 
consent  cannot  part  them.  Death  alone  dis- 
solves the  tie,  unless  the- legislature,  in  the 
exercise  of  a  rightful  authority,  interposes 
by  general  or  special  ordinance  to  pronounce 
a  solemn  divorce,"  Schouler,  Dom.  Rel.  § 
13.  And  Mr.  Justice  Story,  in  his  Conflict 
of  Laws,  §  108,  though  treating  marriage  as 
in  its  origin  a  contract  of  natural  law,  pro- 
ceeds in  note  3  to  remark;  "But  it  appears 
to  me  to  be  something  more  than  a  mere  con- 
tract. It  is  rather  to  be  deemed  an  insti- 
tution of  society,  founded  upon  the  consent 
and  contract  of  the  parties ;  and  in  this  view 
it  YiBLS  some  peculiarities  in  its  nature,  char- 
acter, operation,  and  extent  of  obligation, 
different  from  what  belong  to  ordinary  con- 
tracts." So,  Fraser,  while  defining  marriage 
as  a  contract,  adds:  "Unlike  other  con- 
tracts, it  is  one  instituted  by  God  Himself, 
and  has  its  foundation  in  the  law  of  nature. 
It  is  the  parent,  not  the  child,  of  civil  so- 
ciety." 1  Fraser,  Dom.  Rel.  87. 
'  A  learned  American  writer  (Bishop,  Mar. 
&  Div.  6th  ed.  S  18),  not  only  pronounces 
for  this  doctrine,  but  ascribes  the  chief  em- 
barrassment of  American  tribunals,  in  ques- 
tions arising  under  the  conflict  of  marriage 
and  divorce  laws,  to  the  custom  of  applying 
the  rules  of  ordinary  contracts  to  the  mar- 
riage relation.  But  this  is  not  all.  Prior 
to  the  adoption  of  our  constitutional  pro- 
vision prohibiting  tae  legislature  from  pass- 
ing special  laws  granting  divorces,  it  had 
been  the  custom  of  the  general  assembly  to 
divorce,  by  statute,  from  the  bonds  of  mar- 
riage; and  this  court  held  that  such  legis- 
lation could  "be  viewed  in  no  other  light 
than  as  regular  exertions  of  legislative 
power."  Crcme  v.  Meginnis,  1  Gill  &  J. 
474,  19  Am.  Dec.  237.  Wnat  other  contract 
can  the  legislature  annul?  Even  the  inhibi- 
tion in  the  Federal  Constitution  which  de- 
nies to  a  state  the  power  to  pass  any  law 
impairing  the  obligation  of  a  contract,  does 
not  prevent  the  dissolution  of  the  marriage 
contract  by  an  act  of  assembly.  "It  never 
has  been  understood,"    said    Chief    Justice 
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Marshall  in  the  Dartmouth  College  Case,  4 
Wheat  519,  4  L.  ed.  630,  "to  restrict  the 
general  right  of  the  legislature  to  legislate 
on  the  subject  of  divorce."  Marriage,  holds 
the  supreme  court  in  a  much  later  case,  is  not 
a  contract  within  the  meaning  of  the  prohilH- 
tion  in  the  Federal  Constitution  against  the 
impairment  of  contracts  by  state  legislation. 
Maynard  v.  Hill,  126  U.  S.  190,  31  L.  ed. 
654,  8  Sup.  Ct.  Rep.  723. 

It  is  true  that  many  of  the  observations 
just  quoted  from  the  text  writers  refer  to 
the  marriage  relation  or  status;  and  it  is 
also  true  that  there  is  a  distinction  between 
the  contract  of  marriage  and  a  contract  to 
marry.  But  the  terms  "contract  of  mar- 
riage" and  "contract  to  marry"  are  used  to 
express  the  same  idea,  though,  perhaps,  it 
may  not  be  strictly  accurate  to  so  use  them. 

There  is  no  reason  for  distinguishing  the 
contract  of  marriage,  if  by  that  term  is 
meant  the  marriage  relation,  from  all  other 
contracts,  that  does  not  equally  apply  to  the 
contract  to  marry,  which  precedes  and  is  the 
foundation  of  the  consummated  agreement. 
As  the  contract  of  marriage  or  the  contract 
to  marry,  treating  them  as  identical,  is  so 
essentially  different  from  every  other  con- 
tract known  to  the  law,  it  cannot  be  as- 
sumed that  Parliament,  by  the  use  of  the 
words  "any  agreement"  intended  to  include 
the  contract  to  marry  within  the  prohibition 
contained  in  the  clause  of  the  4th  section  of 
the  statute  of  frauds,  which  requires  an 
agreement  that  is  not  to  be  performed  with- 
in a  year  to  be  reduced  to  writing.  As  we 
'have  seen,  no  action  was  maintainable  in 
the  conunon-law  courts  on  an  agreement  to 
marry  when  the  statute  was  passed.  Such 
an  agreement  was  obviously  not  one  of  the 
contracts  then  contemplated  by  the  lawmak- 
ers as  being  within  the  statute.  The  objects 
of  a  contract  to  m^trry  are  totally  unlike  the 
purposes  to  be  accomplished  by  any  other 
contract.  The  relation  it  has  in  view  is 
wholly  distinct  from  the  relation  which  any 
other  contract  could  contemplate.  The  ca^ 
pacity  of  the  parties  to  it  to  enter  into  it 
is  far  less  restricted  as  to  age  than  in  any 
other  agreement.  It  can  only  be  made  be- 
tween a  man  and  a  woman.  It  has  its 
origin  in  the  natural  law,  and  is  the  founda- 
tion of  society.  All  these  considerations  in- 
dicate that  the  statute  was  not  designed  to 
embrace  it. 

Why  should  a  contract  of  this  nature  be 
placed  in  the  same  category  with  one  for  the 
sale  of  goods  or  the  performance  of  labor, 
and  be  made  subject  to  the  provisions  of  an 
enactment  obviously  intended  to  regulate 
suits  on  undertakings  relating  to  the  ordi- 
nary business  and  dealings  in  trade  and  com- 
merce? Sir  Frederick  Pollock  observed  in 
Hall  V.  Wright,  El.  Bl.  A  El.  793 :  "I  think 
that  a  view  of  the  law  which  puts  a  contract 
of  marriage  on  the  same  footing  as  a  bargain 
for  a  horse,  or  a  bale  of  goods,  is  not  in  ac- 
cordance with  the  genera]  feeling  of  man- 
kind, and  is  supported  by  no  authority." 

The  fact  that  parties  to  a  breach  of  prom- 
ise suit  could  not  testify  until  the  32  &  33 
Vict.  chap.  68,  gave  them  the  right  to  do  so 
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in  England,  made  it  exceedingly  improbable 
that  a  specific  contract  to  marry  at  a  time 
more  than  a  year  from  the  date  of  entering 
into  the  agreement  could  be  proved  at  all, 
except  in  rare  inatancea,  particularly  aa  the 
method  of  proving  a  contract  to  marry  dif- 
fers very  materially  from  the  mode  of  prov- 
ing any  other  contract. 

The  Parliament  knowing,  aa  it  muat  be 
preaumed  that  it  did  know,  that  it  had  not 
been  definitely  aettled,  when  the  atatute  of 
frauda  waa  passed,  that  a  suit  act  common 
law  could  be  brought  for  a  breach  of  promise 
to  marry,  it  is  scarcely  legitimate  to  infer 
that  a  contract  to  marry,  the  precise  terms 
of  which  were  rarely,  if  ever,  capable  of 
exact  proof,  waa  deaigned  to  be  included 
within  the  proviaiona  of  the  atatute. 

Looking,  then,  to  the  nature  of  the  con- 
tract to  marry,  to  ita  origin,  ita  antiquity 
and  ita  objects,  and  having  regard  to  the 
early  method  of  enforcing  it  in  uie  spiritual 
courta,  and  considering  how  distinct  it  is, 
in  all  the  particulars  we  have  indicated, 
from  every  other  kind  of  contract  which  can 
be  entered  into;  and  bearing  in  mind  that  it 
is,  as  Lord  Robertson,  a  distinguiahed  Scot- 
tiah  judge,  declared,  ''the  very  baaia  of  the 
whole  fabric  of  civilized  aociety" — ^we  are  un- 
willing to  aay  that  it  falla,  or  waa  intended 
to  fall,  within  the  term  "any  agreement,"  aa 
that  term  ia  uaed  in  the  atatute  of  frauda. 

There  were  three  American  caaea  cited  by 
the  appellant's  counsel  in  support  of  the  con- 
tention that  a  contract  to  marry,  if  not  to 
be  performed  within  a  year,  is  unenforceable 
under  the  statute.  These  were  Derby  vl 
Phelp9,  2  N.  H.  615;  Niohola  v.  Weaver,  7 
Kan.  373;  Ullman  v.  Meyer,  10  Fed.  Rep. 
241.  On  the  other  hand,  we  are  referred  by 
the  appellee's  counsel  to  Briok  v.  Onnnor, 
36  Hun,  52,  and  we  have  found  Blackburn 
V.  Mann,  85  111.  222,  which  sustains  the  op- 
posite view. 

But  no  English  case  was  called  to  our  at- 
tention, and  after  a  diligent  search  we  have 
discovered  none  on  either  side  of  the  ques- 
tion. In  Blackburn  v.  Mann,  85  III.  222, 
the  court  says:  Contracts  of  marriage,  al- 
though defined  as  civil  contracta,  are  pecu- 
liar, and  it  ia,  perhapa,  not  entirely  accurate 
to  say  they  are  subject  to  the  same  strict 
construction  as  civil  contracts  in  rela- 
tion to  property.  Contracts  of  marriage  un- 
til a  breach  is  shown  that  terminates  them 
may  be  regarded  aa  containing  contracts  by 
consent  of  the  parties,  and  hence  are,  in  no 
just  sense,  within  the  statute  of  frauds. 

The  cases  relied  on  by  the  appellant  turned 
upon  the  construction  of  the  state  statutes 
involved,  which  are  not  identical  in  phrase- 
ology with  the  statute  of  29  Car.  II.  It  is 
stated  in  3  Parsons  on  Contracts,  p.  3,  that 
although  provisions  substantially  similar 
have  been  made  by  the  statutes  of  this  coun- 
try, in  no  one  state  is  the  English  statute 
exactly  copied.  But  in  Maryland  the  stat- 
ute of  29  Car.  II.  is  in  force,  not  because 
there  is  any  enactment  transcribing  it,  but 
because  the  provisions  of  article  5  of  the  deo- 
larntion  of  rights,  which  declares  that  the 
inhabitants  of  Maryland  are  entitled  to  the 
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benefit  of  auch  of  the  Engliah  atatutes,  in 
force  in  the  state  on  the  4th  of  July,  1776, 
as  have  been  foimd  applicable  to  their  local 
and  other  circumstances.  In  Ullman  v. 
Mffyere,  10  Fed.  Rep.  241,  it  waa  conceded 
by  Diatrict  Judge  Wallace  that,  "aa  an  orig- 
inal propoaition  it  might  be  debated  wheUier 
the  atatute  of  frauda  waa  ever  intended  to 
apply  to  agreementa  to  marry."  "They  are," 
he  went  on  to  aay,  "agreementa  of  a  private 
and  confidential  nature,  which,  in  countriea 
where  the  common  law  prevail  a,  are  uaually 
proved  by  circumatantial  evidence,  and  at 
the  time  the  English  statute  waa  paaaed  were 
not  actionable  at  law,  but  were  Uie  subjects 
of  proceedings  in  the  eccleaiaatical  courta  to 
compel  performance  of  them." 

But,  after  all,  a  contract  **not  to  be  per- 
formed within  a  year,  and  specifically  so 
agreed,"  ia  the  only  one  within  this  clauae. 
Deniaon,  J.,  in  Fenton  v.  Emblera,  3  Burr. 
1278. 

There  waa  evidence  in  the  eauae  that  the 
contract  to  marry  waa  to  be  performed  with- 
in three  yeara,  and  there  waa  no  evidence  of 
a  Bpecific  agreement  ihat  it  ahould  not  be 
performed  within  a  year.  According  to  all 
the  caaea,  if  there  was  a  possibility  of  ita 
being  performed  within  a  year,  and  there 
waa  no  atipulation  that  it  ahould  not  be, 
then  the  contract  would  not  be  within  the 
statute,  even  though  it  had  relation  to  a 
subject-matter  to  which  the  statute  was  ap- 
plicable. Cole  V.  SingerUj,  60  Md.  348;  EU 
licott  V.  Turner,  4  Md.  476. 

There  waa  no  error  committed  in  reject- 
ing the  prayer  preaented  by  the  defendant 
at  the  cloae  of  the  plaintiff'a  case  and  set 
out  in  the  ninth  exception,  because,  first,  a 
contract  to  marry  is  not  within  the  statute 
of  frauds,  and  because,  secondly,  even  if  it 
were,  there  is  nothing  in  the  record  to  show 
that  it  waa  a  term  of  the  contract  that  the 
marriage  should  not  be  performed  within  a 
year.  For  the  same  reasons  the  second 
prayer  of  the  defendant,  contained  in  the 
eleventh  bill  of  exceptions,  was  properly  re- 
jected. This  prayer  is  defective  in  another 
respect. 

Even  had  the  contract  been  within  the 
statute,  to  be  binding  on  both  parties  it  waa 
neceaaary  that  both  ahould  aign  it,  but  the 
prayer  aaaerta  the  propoaition  that  the  con- 
tract would  be  binding  on  both  if  aigned  by 
either. 

Before  disposing  of  the  other  prayers  we 
will  turn  to  the  bills  of  exception  relating  to 
the  rulings  on  questions  concerning  the  ad- 
missibility of  evidence. 

The  first  and  second  exceptions  need  not 
be  considered,  because  it  does  not  appear 
that  the  questions  objected  to  were  answered. 
We  are  unable,  therefore,  to  see  whether  any 
injury  was  done  to  the  defendant  by  permit- 
ting the  questions  to  be  put.  According  to 
the  well-settled  practice,  there  must  be  both 
error  and  injury  to  justify  a  reversal,  and 
both  must  appear  on  the  record.  Jackson 
V.  Jackson,  82  Md.  32,  34  L.  R.  A.  773,  33 
Atl.  317. 

The  third  and  fourth  exceptions  relata 
to  the  same  subject,  and  will  be  treated  to- 
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gether.  The  evidence  elicited  by  the  ques- 
tions objected  to  was  to  the  elTect  that  the 
plaintiff  had  communicated  to  her  family 
the  fact  of  her  engagement  to  the  defendant. 
The  ground  of  the  objection  is  that  the  mem- 
bers of  the  family,  and  not  the  plaintiff  her- 
self, should  haye  been  interrogated  as  to  that 
fact.  But  if  the  evidence  was  admissible  at 
ally  it  was  admissible  because  relevant,  and 
not  because  one  rather  than  another  of  two 
equally  competent  witnesses  was  called  to  de- 
liver it. 

The  mutual  promise  of  the  parties  is  the 
consideration  of  an  agreement  to  marry. 
Statements  made  by  the  plaintiff  to  members 
of  her  family  have  been  held  admissible  to 
show  sudi  a  mutuality.  Peppinger  v.  Loto, 
6  N.  J.  L.  384.  The  fact  that  such  state- 
ments were  made,  is  the  material  thing,  and 
it  is  material  simply  as  showing  mutual- 
ity. Since,  however,  the  parties  to  the  con- 
ttauct  to  marry  are  now  competent  witnesses, 
it  is  not  perceived  upon  what  principle  they 
are  not  just  as  capable  to  depose  to  the  fact 
of  such  a  communication  as  is  the  person  to 
whom  the  communication  was  made. 

As  the  whole  object  of  this  sort  of  evidence 
is  to  show  mutuality  in  the  promise,  even  if 
there  had  been  error  in  these  rulings,  there 
was  paliMibly  no  injury,  because  both  the 
oral  testimony  of  the  plaintiff  and  her  let^ 
ters  put  in  evidence  by  the  defendant,  conclu- 
sively showed  a  promise  on  her  part.  Her 
answer  to  the  questions  set  forth  in  these 
two  exceptions  neithei'  strengthened  nor 
niade  more  manifest  that  fact.  There  is 
thensfore  nothin^r  to  complain  of  in  the  rul- 
ings embraced  within  these  two  exceptions. 

Tne  sixth,  seventh,  and  eighth  exceptions 
idfeieto  the  same  subject,  and  will  be  treat- 
ed as  on6.  The  object  of  the  questions  which 
were  propounded  was  to  throw  discredit  up- 
on the  character  of  the  plaintiff's  mother, 
and  thereby  sho'^  the  social  degradation  of 
the  plaintiff.  These  questions  were  obvious- 
ly incompetent  The  answer  to  them — ^no 
matter  what  tht  answer  might  be — ^would 
not  have  baired  the  action  or  mitigated  the 
damages 

The  answer  would  not  have  barred  the  ac- 
tion because  there  is  no  pretense  that  the 
defendant  was  induced  to  make  the  promise 
or  to  continue  the  engagement  either  by  mis- 
representation or  by  wilful  suppression  of 
the  real  state  of  circumstances  of  the  plain- 
tiff's family,  as  in  Wharton  v.  Lewis,  1  Car. 
k  P.  529.  The  answer  would  not  have  mit- 
igated the  damages,  because  evidence  of  her 
mother's  misconduct  with  which  the  plaintiff 
had  no  connection  could  not  affect  the  plain- 
tiff.    BhentMn  v.  Rawson,  102  Mass.  395. 

The  fifth  bill  of  exceptions  contains  a 
question  addressed  to  the  plaintiff  whilst  be- 
ing examined  in  chief.  She  was  asked  to 
tell  the  jury  what  a  phrase  in  one  of  the  de- 
fendant's letters  referred  to.  She  replied 
that  she  supposed  it  had  reference  to  getting 
married.  As  the  contract  was  evidenced  in 
part  by  the  letters  produced,  and  in  part  by 
parol,  its  construction  was  for  the  jury. 
Roberts  v.  Bonapa/rte,  73  Md.  191,  10  L.  R. 
A  689.  20  Atl.  918.  Properly,  therefore,  it 
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was  the  province  of  the  jury  to  interpret  the 
phrase.  But  no  injury  was  done  by  the  rul- 
ing permitting  the  plaintiff  to  place  a  con- 
struction on  it,  because  her  answer  was  in- 
conclusive, and  gave  merely  her  supposition. 
The  ruling  did  no  injury. 

The  tenth  exception  presents  no  error. 
The  defendant  had  testified  that  "he  had 
never  written  to  plaintiff  any  endearing  let- 
ters at  any  time  after  October,  1897,  the  time 
when  he  ceased  his  visits"  to  her.  In  rebut- 
tal the  plaintiff  was  called  to  the  stand  and 
produced  a  letter  which  she  received  from 
the  defendant  on  December  22,  1898,  after 
this  suit  had  been  instituted,  and  she  iden- 
tified it  as  being  in  his  handwriting.  To  the 
admissibility  of  this  letter  the  defendant  ob- 
jected, because,  first,  it  ought  to  have  been 
offered  in  chief;  secondly,  because  matters 
arising  after  suit  brought  are  generally  not 
admissible;  and  thirdly,  because  if  offered' 
for  the  purpose  of  contradicting  the  defend- 
ant, he  should  have  been  afforded  an  oppor- 
tunity to  inspect  it.  Neither  of  these  ob- 
J'ections  is  tenable.  The  fact  that  it  might 
lave  been  offered  in  chief  was  not  of  itself 
suflScient  to  exclude  it  when  offered  in  rebut- 
tal. It  was  a  letter  written  after  the  suit 
had  been  brought,  and  was  adduced  solely 
for  the  purpose  of  contradicting  the  defend- 
ant. 

Whilst  he  was  not  shown  the  letter,  and 
was  not  asked  in  regard  to  it  before  it  was 
read  in  evidence,  he  was  subsequently  re- 
called and  denied  its  authenticity.  He  had 
the  benefit  of  an  inspection  of  tiie  letter,  and 
testified  that  he  did  not  write  it,  and  the 
mere  fact  that  this  did  not  precede  the  read- 
ing of  the  letter  to  the  jury  is  no  ground  for 
reversal.  It  was  not  offered  to  prove  a  sub- 
stantive fact  constituting  the  cause  of  ac- 
tion, but  was  only  produced  to  contradict 

The  eleventh  bill  of  exceptions  contains 
the  prayers.  The  defendant  excepted  to  the 
granting  of  the  plaintiff's  two  prayers  as 
amended  by  the  court,  and  to  the  rejection 
of  his  second,  third,  and  fourth  prayers,  and 
to  the  granting  of  his  sixth  prayer  as  amend- 
ed by  Uie  court.  There  was  no  exception  re- 
served to  the  rejection  of  his  sixth  prayer  as 
offered,  and  it  is  therefore  not  before  us. 
Cloud  V.  Needles,  6  Md.  501.  We  have  con- 
sidered the  defendant's  second  prayer  in  dis- 
cussing the  ninth  bill  of  exceptions. 

The  plaintiff's  first  prayer  is  objected  to 
because  it  assumes,  so  it  is  alleged,  that 
there  was  evidence  from  which  the  jury 
might  infer  that  the  defendant  had  refused 
to  marry  the  plaintiff;  whereas  there  was, 
so  it  is  contended,  no  such  evidence  in  the 
case.  But  there  is  nothing  in  the  record  to 
show  that  such  an  objection  was  made  in  the 
court  below,  or  was  passed  upon  by  it,  and 
we  are  in  consequence  precluded  by  §  9,  art. 
5,  of  the  Code,  from  considering  such  an  ob- 
jection on  appeal. 

The  plaintiff's  second  prayer  relates  to  the 
measure  of  damages,  and  has  not  been  crit- 
icised. The  theory  of  the  defendant's  fourth 
prayer  is  that  the  suit  was  prematurely 
brought,  if  the  jury  should  find  that  the 
promise  to  marry   was   made   in  February, 
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1896,  and  was  not  to  be  perfonned  until  the 
expiration  of  three  years,  unless  the  promise 
was  intended  to  relate  back  to  February, 
1895.  But  there  was  evidence  in  the  cause 
from  which  the  jury  might  well  have  con- 
cluded that  the  defendant  exacted  immoral 
conditions  from  the  plaintiff  before  perform- 
ing the  contract,  and  that  upon  her  refusal 
to  yield  to  his  solicitations  he  ceased  alto- 
gether to  visit  her. 

There  was  therefore  evidence  of  a  refusal 
on  his  part  to  carry  out  the  contract^  and  if 
he  refused  to  carry  out  the  contract  a  suit 
could  have  been  brought  for  the  breach,  even 
though  the  time  within  which  the  contract 
was  to  have  been  performed  had  not  expired. 
Buriis  v.  Thompson,  42  N.  T.  246,  1  Am. 
Rep.  516;  Frost  v.  Knight,  L.  R.  7  Exch.  Ill, 
Approved  in  Johnstone  v.  Milling,  L.  R.  16 
Q.  6.  Div.  460.  Frost  v.  Knight  was  an  ac- 
tion for  a  breach  of  promise  to  marry. 
•  In  Hochster  ▼.  De  La  Tour,  2  £1.  &  Bl.  678, 
the  doctrine  was  laid  down  that  where  there 
is  an  executory  contract  to  do  something  at 
a  future  time,  and  before  the  advent  of  that 
time  the  promisor  notifies  the  promisee  of 
his  intention  not  to  fulfil  the  contract,  such 
notification  constitutes  a  breach  for  which  an 
action  can  be  brought  at  once  without  wait- 
ing for  the  arrival  of  the  period  when,  under 
the  contract,  the  thing  agreed  to  be  done  was 
to  be  done.  When  Frost  v.  Knight  was 
heard  before  Kellv,  Chief  Baron,  L.  R.  6 
Exch.  322,  he  held  that  the  doctrine  of 
Hochster  v.  De  La  Tour  did  not  apply  to  con- 
tracts to  marry,  but  this  ruling  was  reversed 
on  appeal  in  L.  R.  7  Exch.  supra.  Lord  Chief 
Justice  Cockbum  delivering  a  lucid  judg- 
ment, wherein  he  showed  that  there  was 
every  reason  for  including  breaches  of  prom- 
ises to  marry  within  the  doctrine  of  Hochs- 
ter V.  De  La  Tour,  The  case  was  this :  The 
promise,  as  proved,  was  to  marry  the  plain- 
tiff on  the  aeath  of  the  defendant's  father. 
The  father  still  living,  the  deftodant  an- 
nounced his  intention  of  not  fulfilling  his 
promise  on  his  father's  death,  and  broke  off 
the  engagement,  whereupon  the  plaintiff, 
without  waiting  for  the  father's  aeath,  at 
once  brought  suit.  The  Lord  Chief  Justice 
said :  "Indeed,  the  contract  of  marriage  ap- 
pears to  afford  a  striking  illustration  of  the 
expediency  of  holding  that  an  action  may  be 
maintained  on  the  repudiation  of  a  contract 
to  be  performed  in  futuro.  On  such  a  con- 
tract being  entered  into,  not  only  does  a 
right  to  its  completion  arise  with  reference 
to  domestic  relations,  and  possibly  pecuniary 
advantages,  as  also  to  the  social  status  ac- 
cruing on  marriage,  but  a  new  status — that 
of  betrothment — at  once  arises  between  the 
parties.  This  relation,  it  is  true,  has  not, 
by  the  law  of  England,  the  same  important 
consequences  which  attached  to  it  by  the  can- 
on law  and  the  law  of  many  other  countries. 
•Nevertheless,  it  carries  with  it  consequences 
of  the  utmost  importance  to  the  parties. 
Each  becomes  bound  to  the  other;  neither 
can,  consistently  with  such  a  relation,  enter 
into  a  similar  engagement  with  another  per- 
son; each  has  an  implied  right  to  have  this 
relation  continued  till  the  contract  is  finally 
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accomplished  by  marriage.  To  the  woman, 
more  especially,  la  it  all  important  that  the 
relation  shall  not  be  put  an  end  to.  Inde- 
pendently of  the  mental  pain  occasioned  by 
the  abrupt  termination  of  such  an  engage- 
ment, the  fact  of  its  existence,  if  followed 
by  such  a  termination,  must  necessarily 
operate  to  her  serious  disadvantage.  .  .  . 
To  hold  that  the  aggrieved  party  must  wait 
till  the  time  fixed  K>r  marrying  shall  have 
arrived,  or  the  event  on  which  it  is  to  d^>end 
shall  have  happened,  would  have  the  effect 
of  aggravating  the  injury  by  preventing  the 
party  from  forming  any  other  union,  and,  by 
reaeon  of  advancing  age,  rendering  the  prob- 
ability  of   such   a  union   constantly   fees." 

In  Dugan  v.  Anderson,  36  Md.  667, 
11  Am.  Rep.  609,  this  court  adverted 
to  the  case  of  Hochster  v.  De  La 
Tour,  and  again  in  Dillon  ▼.  Connecticut 
Mut.  L.  Ins.  Co.  44  Md.  392,  but  the  princi- 
ple decided  was  neither  approved  nor  repudi- 
ated ;  the  cases  in  36  Md.  and  44  Md.  being 
decided  on  other  grounds. 

In  36  Md.  682,  it  was  observed  that 
Hochster  v.  De  La  Tour  had  not  apparently 
settled  the  law  on  that  subject  in  England, 
because  no  decision  had  up  to  that  time  been 
made  by  the  House  of  Lords  in  affirmance  of 
the  doctrine  of  that  case.  Since  then,  that 
is  in  1884,  the  principle  has  received  the 
sanction  of  Lord  Blackburn  in  the  House  of 
Lords.  Mersey  Steel  d  Iron  Co,  v.  Vaylor, 
L.  R.  9  App.  Cas.  435.  There  is  no  occasion 
to  adopt,  and  we  do  not  adopt,  Hochster  ▼. 
De  La  Tour  further  than  it  applies,  under 
Frost  V.  Knight,  to  an  action  for  a  breach  of 
promise  to  marry. 

Now  the  fourth  prayer  entirely  ignores 
this  doctrine,  and  permits  the  action  to  be 
defeated  if  the  three  years  for  the  perform- 
ance of  the  contract  had  not  expired  when 
the  suit  was  brought,  even  though  there  had 
been  a  fiat  refusal  on  the  part  of  the  defend- 
ant to  perform  the  agreement.  The  omission 
to  include  this  hypothesis  in  the  prayer,  go- 
ing as  the  prayer  does  to  the  right  of  re- 
covery, was  a  vice  which  made  the  pr'-ver 
defective.  The  defendant's  third  prayer 
was  very  properly  abandoned  at  the  argu- 
ment. • 

We  do  not  see  what  injury  was  done  to 
the  defendant  by  the  granting  of  his  sixth 
prayer  as  amended  by  the  court  below.  The 
prayer  as  granted  is  in  the  precise  words  of 
the  sixth  prayer  as  asked,  with  the  single 
exception  that  the  contingency  upon  which 
the  marriage  was  to  take  place  is  stated  in 
the  exact  language  of  the  defendant  when  on 
the  witness  stand,  while  in  the  prayer  as 
originally  presented  the  same  contingency 
is  meant,  but  it  is  not  stated  in  words. 
There  was  no  other  contingency  mentioned 
in  the  evidence  but  the  one  set  forth  in  the 
prayer  and  testified  to  by  the  defendant,  and 
it  would  have  been  error  had  the  question 
been  left  at  large  as  to  a  contingency  when 
there  is  no  pretense  that  there  was  any  other 
than  the  contingency  which  the  defendant  re- 
lied on.  We  do  not  mean  to  say  that  the 
prayer  is  in  all  respects  right.     It  would 
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lutTe  been  better  had  it  been  rejeetiid  eb  of- 
fered, and  not  granted  at  all. 

But  the  error  was  in  favor  of  the  defend- 
ant,  and  he  cannot  complain  that  lie  was  in- 
jured when  in  fact  he  was  placed  in  a  far 
more  favorable  position  before  the  jury  than 
he  had  a  right  to  occupy.  If  the  contract 
was  dependent  on  a  oontinffency  to  be  deter- 
mined oy  the  defendant,  then  the  contract 
was  not  void;  but  imtil  the  defendant  had 
decided  the  contingency  there  was  no  con- 
tract at  all. 

The  prayer,  however,  did  not  require  the 
jury  to  find  whether  the  defendant  had  de- 
termined the  contingency;  it  simply  told  the 
jui^  that  the  agreement  to  marry  was  void 
if  its  performance  was  intended  to  depend 
on  the  happening  of  a  contingency.  This 
was  error,  because  a  contract  to  marry  to  be 
oonsummated  on  the  occurrence  of  an  event 
is  Talid.    Cole  y.  OotHngham,  8  Car.  &  P. 


75.  This  was  the  ecclesiastical  law  as  early 
as  the  reign  of  Edward  IV.:  "A  promise 
on  condition  made  the  performance  of  it  de- 
pend on  some  event,  and  till  that  took  place 
it  had  no  effect  unless  a  oamalis  copula  in- 
tervened, or  the  condition  was  such  as  the 
law  pronounced  to  be  turpii."  2  Reeve,  His- 
tory English  Law,  104. 

The  prayer  was  therefore  wrong.  It 
ought  to  have  been  rejected,  but  the  grantin.^ 
of  it  was  an  error  which  did  not  prejudice 
the  defendant.   ■ 

Besides  this,  it' was  an  error  which  he, 
himself,  requested  the  court  to  commit  in  his 
own  interest.  He  cannot  be  heard  to  com- 
plain of  such  an  error. 

For  the  reasons  we  have  given,  the  judg- 
ment, which  was  for  the  plaintiff,  will  be 
affirmed. 

Judgment  affirmed,  with  costs  above  and 
below. 


lOSSOURI  SUPREME  COURT. 


Niekolina  KELLER,  Reept , 

V. 

City  of  St.  LOUIS,  Appi. 

( Mo ) 

1*  Tbe  dvtT  of  snpportlnv  m  eblld  which 
by  divorce  decree  is  given  to  the  care  and  cus- 
tody of  the  mother  Is  still  left  to  the  father. 
If  the  decree  makes  no  provision  on  that  sub- 
ject. 

Sk  A  motber  la  not  entitled  to  damaves 
for  Injuries  to  a  minor  child,  the  care  and 
custody  of  which  have  been  given  to  her  by 
a  divorce  decree,  where  the  father  is  still 
charged  with  the  duty  of  supporting  the  child. 

(December  12,  1800  ) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  the  City  of  St. 
Louis  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  to  plain- 
tiff's son  by  defendant's  negligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mesers,  B.  Selmuniuielier  and  Oliarlea. 
Claflin  Allen,  for  appellant: 

Diiring  the  joint  lives  of  the  father  and 
mother,  the  duty  of  supporting  the  infant 
children  of  the  marriage  devolves  upon  the 
father,  and  correlatively,  and  as  some  of  the 
sases  say,  in  compensation  therefor,  ha  is 
entitled  to  their  labor. 

Bishop,  Mar.  Div.  &  Sep.  (1801)  f  1158; 
17  Am.  k  Eng.  Enc.  Law,  p.  755;  18  Am.  & 
Eng.  Enc.  Law,  p.  370  yBuck  v.  People's  Street 

Nora. — For  cases  denying  the  liability  of  a 
father  for  support  of  a  child  after  divorce,  see 
Ramsey  v.  Ramsey  (Ind.)  6  L.  R  A.  682:  Ful- 
ton V.  Fulton  (Ohio)  20  L.  R.  A.  678 ;  Brown  v 
Smith  (R.  I.)  80  L.  R.  A.  680;  Foes  v.  Hart- 
irell  (Mass.)  87  L.  R.  A.  680. 

For  enforcement  of  liability  of  father  after 
divorce,  see  Re  ZlUey  (Wis.)  40  L.  R.  A.  570 ; 
McKay  v  San  Francisco  City  &  County  Super. 
Ct.  (Cal.)  40  L.  R.  A.  685;  and  Gibson  v.  Gib- 
son (Wosb.)  40  L.  R.  A.  687. 
47  L.  R.  A. 


R.  Electric  Light  d  P.  Co.  46  Mo.  App.  555; 
Whttehead  v.  8t.  Louie,  /."  M.  d  8.  R.  Co,  22 
Mu.  App.  60;  Hcnnesey  v.  Bavarian  Breu^ng 
Co  63  Mo.  App.  111. 

After  the  death  of  the  father^  the  same 
duty  is  imposed  upon  the  .mother,  and  the 
same  right  to  services  is  conferred  upon  her. 

Bishop,  Mar.  Div.  k  Sep.  (1801)  §  H68; 
Reeve,  Dom.  Rel.  4th  ed.  360;  Matthews  v. 
Missouri  P.  R,  Co.  26  Mo.  App.  76;  Mauer- 
man  v.  Bt,  Louis,  I.  M.  d  8.  R.  Co.  41  Mo. 
App.  348;  Dooley  v.  Missouri  P.  R.  Co.  45 
Mo.  App.  308;  17  Am.  k  Eng.  Enc.  Law  p. 
370. 

Some  authorities,  however,  apply  the 
above  rule  only  while  the  mother  remains  a 
widow 

Bishop,  Mar  Div.  k  Sep.  (1801)  %  1158; 
Oeraghty  v.  ^Teu?,  7  Misc.  30,  27  N.  Y.  Supp. 
403. 

The  parental  duty  is  not  changed  by  a  de- 
<?ree  of  divorce  between  the  parents,  the 
children  being  no  parties  to  their  contrgver- 
sy;  and  even  though  their  custody  is  taken 
from  the  father  and  awarded  to  the  mother, 
his  obligations  to  them  remain  the  same, 
and  hers  are  not  increased, — at  least  not  in 
the  absence  of  provision  in  the  decree  award- 
ing her  a  portion  of  his  estate  for  their 
maintenance.  Therefore,  the  obligations  of 
the  father  continuing,  his  right  to  the  earn- 
ing of  the  children  continues. 

Biffle  V.  Pullam,  114  Mo.  50,  21  S  W.  450; 
Conn  V  Conn,  57  Ind.  323 ;  McCarthy  v.  Hin- 
man,  35  Conn.  638 ;  Welch's  A  ppcal,  43  Conn. 
342;  Buckminstcr  v.  Buckminster,  38  Vt. 
248,  88  Am.  Dec.  662;  Cowls  v.  Cowls,  8  111. 
435;  Plaster  v.  Plaster,  47  111.  990;  Holt  v. 
Holt,  42  Ark.  495;  Bauman  v.  Bauman,  IS 
Ark.  2*20,  68  Am.  Dec.  171;  Thomas  v. 
Thomas,  41  Wis.  220;  Courtright  v.  Court- 
right,  40  Mich.  634. 

Messrs.  Seneoa  N.  Taylor,  Charles 
Erd,  and  William  Busli,  for  respondent: 

The  statute  is  decisive  that,  where  a  hus> 
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band  has  abandoned  his  wife  and  failed  to 
support  her  she  shall  be  entitled  to  the  pro- 
ceeds of  her  own  earnings  and  also  the  earn- 
ings of  her  minor  children. 

Mo.  Rev.  Stat.  188U,  $§  6850,  6859;  State 
use  of  Garner  v.  Mertz,  14  Mo.  App.  58;  Har- 
ria  V.  Bohle,  10  Mo.  App.  530;  Mauerman  v. 
8t,  Louis,  I.  M.  ds  8.  R,  Co.  41  Mo.  App.  349. 

Missouri  Rev.  SUt.  1889,  §  6864,  reads: 
"A  married  woman  shall  be  deemed  a  femme 
solCf  so  far  as  to  enable  her  to  carry  on  and 
transact  business  on  her  own  account,  and 
contract  and  be  contracted"  with,  and  sue  and 
be  sued,  and  to  enforce  and  have  enforced 
against  her  property  such  judgment  as  may 
be  rendered  for  or  against  her,  or  may  sue 
and  be  sued,  at  law  or  in  equity,  with  or 
without  her  husband  being  joined  as  a  party. 

Bains  v.  Bullock,  129  Mo.  120,  31  S.  W. 
342;  Arnold  y.  Willis,  128  Mo.  145,  30  S. 
VV.  517;  Broum  v.  Dressier,  125  Mo.  593,  29 
S.  W    13. 

Duty  of  a  parent  to  support  and  right  to 
receive  wages  commence  and  end  together. 
The  obligation  and  right  are  correlative. 
The  latter  grows  out  of  the  former. 

Buck  V.  People's  Street  R.  Electric  Light 
d  P  Co.  46  Mo.  App.  561 ;  Husband  v.  Hus- 
band, 67  Ind.  583,  33  Am.  Rep.  107 ;  Ramsey 
V  Ramsey,  121  Ind.  221,  6  L.  R.  A.  682,  23 
N  E  69;  Brow  v.  Brightman,  136  Mass. 
187;  H organ  v.  Pacific  MiUs,  158  BCass.  402, 
33  N  E.  581;  McElmurray  v  Turner,  86  Qa. 
219,  12  S.  E.  359;  Jenness  v.  Emerson,  15  N. 
H.  489. 

When  the  custody  of  the  child  is  decreed 
to  the  mother  in  a  divorce  from  its  father, 
the  latter,  having  no  right  to  tiie  diild's 
services,  is  free  from  liability  to  the  mother 
for  the  child's  support. 

Husband  v.  Husband,  67  Ind.  583,  33  Am. 
Rep.  107;  Ramsey  v.  Ramsey,  121  Ind.  215, 
0  L.  R.  A.  682,  23  N.  E.  69;  Brow  v  Bright- 
man,  136  Mass.  187;  Jenness  v.  Emerson,  16 
N.  H.  480;  H organ  v.  Pacific  Mills,  158 
Mass.  402.  33  N.  E.  581 ;  McElmurray  v.  Tur- 
ner, 86  Ga.  219,  12  S.  E.  359;  Schouler,  Dom. 
Rel.  5th  ed.  last  par.  §  237,  also  §  254;  2 
Bishop,  Mar.  &  Div.  S  557;  9  Am.  &  Eng. 
Enc.  Law,  pp.  872,  873 ;  Harris  v.  Harris,  5 
Kan.  40;  Chandler  v.  Dye,  37  Kan.  765,  15 
Pac.  925;  Johnson  v.  Onsted,  74  Mich.  437, 
42  N.  VV.  62 ;  Rich  v.  Rich,  88  Hun,  566,  34 
N  Y.  Supp.  Q54,  Brown  v.  Smith,  19  R.  I. 
810,  30  L.  R.  A.  680,  33  Atl.  466. 

Brace,  P.  J.,  delivered  the  opinion  of  the 
court* 

In  this  action  the  plaintiff  seeks  to  recover 
damages  for  injuries  to  her  minor  son,  Ar- 
thur Lauer,  caused  by  the  collision  of  a 
wagon  in  which  he  was  riding  with  a  sewer 
manhole  in  one  of  the  streets  of  the  city, 
which  projected  above  the  surface  of  the 
street.  In  the  trial  court  the  plaintiff  ob- 
tained judgment  for  $225,  and  the  defendant 
appeals. 

At  the  time  the  suit  was  brought  the 
father  of  the  said  Arthur  was  living,  but  he 
and  his  wife,  the  plaintiff,  had  been  previous- 
ly divorced,  and  the  custody  of  the  child 
awarded  to  the  plaintiff  by  the  decree.  The 
47  L.  R.  A. 


only  question  presented  for  our  determina- 
tion is  whether,  in  such  case,  the  divorced 
wife  can  maintain  the  action.     That  while 
both  parents  are  living  the  duty  of  main- 
taining their  minor  ehUdren  rests  upon  the 
father,  that  upon  his  death  this  duty  is  cast 
upon  the  mother,  and  that  out  of  this  duty 
arises  the  right  of  the  parent  to  the  services 
of  the  children  during  their  years  of  minor- 
ity, and  to  maintain  an  action  therefor,  or 
for  an  injury  to  the  minor,  per  quod  servi- 
tium  amisit,  may  be  conceded  as  established 
law,  and  are  not  disputed  in  this  case.     And, 
if  the  father  had  been  dead  when  this  action 
was  instituted,  there  could  be  no  question  of 
plaintiff's    riffht   to    maintain    the    action. 
But,  being  alive,  the  rifht  of  action  was  in 
him,  unless  the  effect  of  the  divorce  was  to 
deprive  him  of  such  right,  and  confer  it  up- 
on the  plaintiff.    The  statute  provides  that» 
"when  a  divorce  shall  be  adjudged,  the  court 
shall  make  such  order  touching  the  alimony 
and  maintenance  of  the  wife,  and  the  care, 
custody,  and  maintenance  of  the  children  or 
any  of  them,  as,  from  the  sircumstances  of 
the  parties  and  the  nature  of  the  case,  shall 
be  reasonable.     .     .     ."    Rev.  Stat.   1889.  { 
4505.    Divorce,  as  known  to  our  law,  is  ths 
creature  of  statute,  and  tiie  power  the  court 
has  over  the  rights  and  liabilities  of  the  hus- 
band and  wife  is  to  be  measured  b^  the  terms 
of  the  statute.    In  the  decr««  in  this  in- 
stance no    order    was  made    'touching  the 
maintenance  of  tne  children."      The  order 
made  was  limited  to  the  "care  and  custodv" 
of  the  children,  which  were  awarded  to  the 
plaintiff.     So  far  as  this  decree  is  concerned, 
the  duty  of  maintenance  and  the  correlative 
right  to  the  service  of  the  children  were  left 
just  where  they  were  before^  the  decree  was 
entered,  unless  the  order  transferring  the 
right  of  the  husband  to  the  care  and  custody 
of  the  children  to  the  wife  had  the  effect,  «v 
vi  termini,  of  transferring  to  her  his  duty  of 
maintenance,  with  its  reciprocal  nght  to  the 
services  of  the  children.    That  it  nad  such 
effect  the  learned  counsel  for  the  respondent 
contends,  and  in  support  of  his  contention 
cites  us  to  many  authorities,  all  of  which  we 
have  carefully  examined,  and  find  that  the 
conclusion  to  be  deduced  from  them,  in  con- 
nection with  those  cited  by  counsel  for  the 
appellant,  is  well  stated  by  an  eminent  au- 
thor after  a  thorough  discussion  of  the  whole 
subject    in  the   light    of  those  authorities. 
Mr.  Bishop,  in  his  recent  work  on  Marriage, 
Divorce,  and    Separation,    superseding    his 
work  on  Marriage  and  Divorce,  in  summing 
up  on  this  subject,  says:     "There  have  been 
differences  of  opinion,  amounting  in   some 
instances  to  a  stumblincr  on  the  'not- though t- 
of  rock,  as  to  the  effect  of  a  decree  simply 
giving  the  custody  to  the  wife,  yet  silent  as 
to  the  maintenance.     Does    f«uch    decree,  to 
which  the  children  were  not  parties,  deprive 
them  of  the  right  to  be  supported  by  the 
father T      Does   it  so  take   from   him   their 
services  as  to  relieve  him  of  the  duty  to 
maintain  them?     We  have  one  case  in  which 
the  court  decided  that  because,  after  the  de- 
cree, 'he  had   no  right  either  to  take  the 
child  and  support  it  himself,  or  to  employ 
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anyone  else  to  support  it,  without  die 
mother's  consent/  he  was  not  answerable  for 
necessaries  furnished  by  a  third  person. 
But  it  was  his  own  wrong  that  deprived  him 
of  the  custody.  And  it  is  fundamental, 
equally  in  our  law  and  in  natural  reason, 
that  no  one  can  cast  off  an  obligation  by  re- 
fusing to  keep  it,  or  any  duty  by  evil  doing. 
Therdore  a  better-reasoned  case  holds  that 
the  duty  of  support  is  not  evaded  by  the 
husbana's  so  conducting  himself  as  to  render 
it  necessary  to  dissolve  the  bonds  of  matri* 
niony,  and  ffive  to  the  mother  the  custody 
and  care  oi  the  infant  offspring.  It  is  not 
ti^e  policy  of  the  law  to  deprive  children  of 
their  rights  on  account  of  tne  dissensions  of 
their  parents,  to  which  they  are  not  ^larties, 
or  to  enable  the  father  to  convert  his  own 
misconduct  into  a  shield  against  parental 
liability."  2  Bishop,  Mar.  Div.  &  Sen.  § 
1223.  In  the  recent  case  of  Biffle  v.  Pultam, 
114  Mo.  60,  21  8.  W.  450,  in  which  we  held 
that  the  father  was  not  deprived  of  his  right 
of  homestead  by  a  decree  of  divorce  giving 
the  custody  of  the  children  to  the  mother, 
we  gave  the  doctrine  thus  announced  our  ap- 
proval. And  now,  after  a  mOk*e  thorough 
examination  of  all  the  authorities,  the  lead- 
ing cases  of  which  are  cited  in  the  briefs  of 
counsel,  and  need  not  be  reviewed  here,  we 
are  only  the  better  satisfied  of  its  soundness, 
as  having  the  support^  not  only  of  "right 
reason,"  but  of  nearly,  if  not  quite,  all  the 
cases,  when  they  are  read  with  discrimina- 
tion, and  confined  to  the  facts  in  judgment, 
and  to  the  effect  of  a  decree  of  divorce  in 
which  the  care  and  custody  of  the  minor 
child,  only,  are  given  to  the  mother,  without 
imposing  upon  her  the  duty  of  its  mainte- 
nance. \Vliat  the  effect  of  such  an  imposi- 
tion might  be,  need  not  be  discussed  in  this 
case  It  follows,  then,  that,  as  the  duty  of 
supporting  the  child  was  not  transferred  by 
the  decree  to  the  mother,  it  still  remained 
with  the  father;  and,  as  the  right  to  the 
services  of  the  child  rests  upon  the  duty  to 
support  Uie  right  of  action  in  this  case  is 
in  him,  and  not  in  the  plaintiff,  and  cannot 
be  maintained  by  her. 

The  judgment  of  the  Circuit  Court  will 
therefore  have  to  be,  and  is,  reversed. 

All  concur,  except  Marsliallf  J.,  not  sit- 
ting. 


STATE  of  Missouri  e»  rel.  James  McCAF- 

FERY  et  al. 

V. 

T»uis  P.  ALOE  et  al. 


( 


,Mo. 


) 


1.  A  Jndtrment  tlimt  a  atatvte  la  Invalid 

cannot  be  based  on  an  admission. 

2.  Eanlty-  lias  no  Jvrlsdietlon  of  a  anlt 

merely  to  bar  the  entrance  of  a  person  to 
ofBce  by  Injunction,  and  to  declare  his  title 
to  the  office  Invalid. 


3.  Tlie  remedT  of  a  bill  qala  timet,  by 

which  one  may  go  Into  a  court  of  chancery 
to  prevent  the  occurrence  of  events  which  he 
fears  will  be  so  disastrous  that  they  will  be 
beyond  remedy  In  a  court  of  law,  is  not  ayall- 
able  merely  because  one  fears  that,  If  events 
are  left  to  take  their  course,  he  will  be  forced 
to  plead  In  a  court  of  law,  when  the  remedy 
at  law  will  be  ample. 

4.  A  cbanoery  go  art  baa  no  povrer  to 
protect  by  Injunction  purely  political  rights, 
such  as  the  rights  of  cltlxens  as  voters. 

6»  Keatrietlnff  peraona  to  remedlea  at 
law,  to  the  exclusion  of  equitable  remedies, 
for  contesting  title  to  office  or  the  vindica- 
tion of  political  rights,  is  not  a  denial  of  due 
process  of  law,  nor  of  the  equal  protection 
of  the  laws. 

O.  The  diaaolntlon  of  an  injnnctlon  on 
laaniaar  an  order  to  show  cause  why  a  writ 
of  prohibition  should  not  issue  against  the 
Injunction  suit  may  be  ordered,  although  it 
is  only  necessary  for  the  Information  of  those 
concerned,  so  that  there  can  be  no  doubt  as 
to  the  effect  of  the  rule  to  show  cause,  which 
of  Itself,  if  not  qualified,  would  dissolve  the 
injunction. 

7.  Remedy  hy  ntotlon  to  diaaolve  an 
InJanotloB,  and  an  appeal  on  final  Judg- 
ment, will  not  preclude  a  writ  of  prohibition 
against  an  injunction  to  test  the  title  to  an 
office,  when  the  term  of  office  would  probably 
expire  before  the  appeal  could  be  heard  and 
decided. 

(December  6,  1809.) 

APPLICATION  for  a  writ  of  prohibition  to 
prevent  defendants  from  proceeding 
with  an  injunction  suit  to  prevent  the  en- 
foroement  of  a  statute  relating  to  the  com- 
position of  the  board  of  election  commis- 
sioners of  >  the  city  of  St  Louis.  Writ 
awarded. 

The  facts  are  stated  in  the  opinion. 

Mesers.  Edward  C.  Crow,  Attorney  Gen- 
eral, Sam.  B.  Jeffries,  and  'W.  J.  Stone, 
forplaintiifs: 

The  object  of  the  writ  of  prohibition  is  to 
prevent  an  inferior  tribunal  from  assuming 
the  jurisdiction  of  a  matter  with  which  it  is 
not  legally  vested,  or  where,  having  jurisdic- 
tion, it  has  exceeded  its  legitimate  powers. 

State  ew  rel.  Laclede  Bank  v.  Lewis,  76  Mo. 
370;  High,  Extr.  Leeal  Rem.  §  789;  State 
ex  rel.  St.  Louis,  K.  d  N.  W.  R.  Co.  v.  With- 
row,  133  Mo.  500,  34  S.  W.  245,  36  S.  W.  43 ; 
Thofnas  v.  Mead,  36  Mo.  233;  People  ex  rel. 
Scannell  v.  Whitney,  47  Cal.  584;  St.  Louis, 
K.  d  8.  R.  Co.  V.  Wear,  135  Mo.  230,  sub 
nom.  State  ex  rel.  St.  Louis,  K.  d  S.  R.  Co. 
V.  Wear,  33  L.  R.  A.  341,  36  S.  W.  357. 

The  suit  of  injunction  shows  on  its  face 
that  it  has  been  instituted  for  the  sole  pur- 
pose of  challenging  the  right  of  plaintiffs 
herein  to  the  oface  of  board  of  election  com- 
missioners of  the  city  of  St.  Louis. 

Equity  has  no  jurisdiction  in  such  cases, 
and  parties  in  interest  must  resort  to  the 
legal  remedy  afforded. 

Fahy  ▼.  Johnstone,  21  App.  Div.  154,  47 


Note. — On  :he  question  of  Injunction  to  pro- 
tect political  Ights,  see  also  Fleming  v.  Guthrie 
(W.  Va.)  8  I .  R.  A.  68 ;  Alderson  v.  Kanawha 
County  Ct.  Comrs.  (W.  Va.)  6  L.  R.  A.  884; 
Fletcher  v.  Tuttle  (111.)  25  L.  R.  A.  148 ;  Oreen 
47  L.  R,  A. 


V.  Mills  (C.  C.  App.  4th  C.)  30  L.  R.  A.  00; 
Fesler  v.  Bray  ton  (Ind.)  82  L.  R.  A.  'S78; 
State  69  rel.  Cranmer  v.  Thorson  (S.  D.)  83  L. 
R.  A.  582 ;  Reams  v.  Howley  (Pa.)  42  L.  R.  A. 
235 


804 


MraaouBi  SuFsraa  Couet. 


Dec., 


N.  Y.  Supp.  402 ;  Fort  v.  Thompson,  49  Neb. 
772,  69  N.  W.  110;  8eoomh  v.  Wurater,  83 
Fed.  Rep.  856;  Brower  v.  Schuylkill  County 
Oomrs,  21  Pa.  Ck).  Ct.  311;  Cicero  Lumber 
Co.  Y.  Cicero,  176  111.  9,  42  L.  R.  A.  696,  51 
N.  E.  758;  Ewing  v.  Jefferson  City  Bd.  of 
Edu.  72  Mo.  438 ;  State  em  rel.  Patterson  v. 
McReynolds,  61  Mo.  203. 

The  constitutionality  of  an  act  of  the  leg- 
islature under  which  an  office  is  created  must 
be  contested  by  quo  warranto  against  the  in- 
cumbent. 

People  ex  rel.  Bolt  v.  Riordan,  73  Mich. 
508,  41  N.  W.  482;  People  y.  Maynard,  15 
Mich.  463 ;  Taggart  ex  rel.  Mason  v.  Perkins, 
73  Mich.  303,  41  N.  W.  426;  Atty.  Gen.  ex 
rel.  CroAfie  v.  Amos,  60  Mich.  372,  27  N.  W. 
571 ;  People  ex  rel.  Rochester  v.  Briggs,  50 
N.  T.  553;  Smith  v.  McCarthy,  56  Pa.  359; 
Smith  y.  Myers,  109  Ind.  1,  58  Am.  Rep.  375, 
9  N.  E.  692;  Kemp  v.  Ventulett,  58  Ga.  419. 

The  bill  for  injunction  does  not  present  a 
case  of  irreparable  injury.  The  injustice 
complained  of  is  too  remote,  and  may  never 
happen. 

Tnere  is  no  complaint  that  a  cloud  has 
been  placed  upon  the  title  of  defendant's 
property. 

Bpooner  y.  McConnell,  1  McLean,  337,  Fed. 
Oas.  No.  13,  245;  Doolittle  y.  Broome  Coun- 
ty Supers.  18  N.  Y.  155 ;  Roosevelt  v.  Draper, 
23  N.  Y.  318;  Dows  v.  Chicago,  11  Wall.  108, 
20  L.  ed.  65;  Chicago  y.  Union  Bldg.  Asso. 
102  111.  379,  40  Am.  Rep.  598. 

The  matters  involved  are  of  a  political 
nature,  and  the  circuit  court  was  not  war- 
ranted in  exercising  its  chancery  powers  in 
relation  thereto. 

Re  Sawyer,  124  U.  S.  200,  31  L.  ed.  402,  8 
fiup.  Ct.  Rep.  482;  Oreen  v.  MiUs,  25  U.  S. 
App.  383,  69  Fed.  Rep.  852,  16  C.  C.  A.  516, 
30  L.  R.  A.  90;  Mississippi  v.  Johnson,  4 
Wall.  475,  18  L.  ed.  437 ;  Georgia  v.  Stanton, 
«  Wall.  50,  18  L.  ed.  721. 

To  assume  jurisdiction  to  control  the  ex- 
«rci8e  of  political  powers,  or  to.  protect  the 
purely  political  rights  of  individuals,  would 
be  to  invade  the  domain  of  the  other  depart^ 
ments  of  government,  or  of  the  courts  of 
common  law. 

Fletcher  v.  Tuttle,  151  111.  41,  25  L.  R.  A. 
143,  37  N.  E.  683;  Sheridan  v.  Colvin,  78 
111.  237 ;  Dickey  v.  Reed,  78  111.  261 ;  Harris 
V.  Schryock,  82  111.  119;  Hardesty  v.  Taft, 
23  Md.  513,  87  Am.  Dec.  584;  Bevard  v. 
Hoffman,  18  Md.  484,  81  Am.  Dec.  618;  Peo- 
ple V.  Canal  Board,  55  N.  Y.  393. 

Messrs.  George  D.  Reynolds,  Jolin  W. 
Noble,  George  H.  Shields,  and  Morton 
Jonrdan,  for  defendants: 

The  supreme  court  is  limited  by  the  state 
Constitution  to  appellate  jurisdiction. 

The  application  of  plaintiffs,  and  prayer 
for  preliminary  order  dissolving  the  prelim- 
inary injunction,  are  an  attempt  to  confer 
original  jurisdiction  in  an  injunction  case 
on  the  supreme  court,  and  are  not  in  aid  of 
its  appellate  jurisdiction. 

Mo.  Const.  (1875)   art.  6,  8  2;  Mastin  v. 
Sloan,  98  Mo.  252,  11  S.  W.  558 ;  State  ex  rel. 
Broum  v.  Klein,  116  Mo.  259,  22  S.  W.  693; 
Lane  v.  Charless,  5  Mo.  285. 
47  L.  R.  A. 


The  want  of  jurisdiction  must  be  pleaded 
and  denied  before  the  writ  trill  issue. 

State  ex  rel.  Jones  y.  LaughUn,  9  Mo.  App. 
486,  73  Mo.  448. 

The  circuit  court  was  that  of  original  ju- 
risdiction. 

Spaulding  y.  Brady,  128  Mo.  66S,  31  S.  W. 
103 ;  State  ex  rel.  Hughlett  y.  Hughes,  104 
Mo.  471,  16  8.  W.  4ft9;  Copeland  y.  St. 
Joseph,  126  Mo.  417,  29  S.  W.  281. 

The  court  has  jurisdiction  of  the  general 
class  of  cases  to  which  the  particular  ease 
belongs. 

State  ex  rel.  Younger  y.  Stratton,  136  Mo. 
423,  38  S.  W.  83;  EvHng  y.  HohlitzeUe,  85 
Mo.  64;  State  ex  rel.  Dawson  v.  St.  I^uis 
Ct.  of  Appeals,  99  Mo.  216,  12  S.  W.  661 ; 
State  ex  rel.  Webster  y.  Johnson,  132  Mo. 
105,  33  S.  W.  781 ;  State  ex  rel.  Alderson  v. 
Moehlenkamp,  133  Mo.  134,  34  S.  W.  468; 
Ex  parte  Due,  116  Ala.  491,  23  So.  2;  Amer- 
ican Casualty  Co.  y.  Lea,  56  Ark.  639,  20  S. 
W.  416;  Fischer  y.  Tuolumne  County  Super. 
Ct.  98  Cal.  67,  32  Pac.  875;  Sherwood  v. 
New  England  Knitting  Co.  68  Conn.  643,  37 
Atl.  388;  Goldsmith  v.  Oioen,  95  Ky.  420,  26 
S.  W.  8;  Ex  parte  Ellyson,  20  Gratt  10; 
Mumane  v.  St.  Louis,  123  Mo.  479,  27  S.  W. 
711;  State  ex  rel.  Scott  y.  Smith,  104  Mo. 
419,  16  S.  W.  415. 

If  the  court  has  jurisdiction  to  entertain 
proceedings  of  the  general  class  to  which  tlie 
case  belongs,  prohibition  will  not  lie. 

State  ex  ret.  Union  Depot  R.  Co.  v.  South- 
em  R.  Co.  100  Mo.  69,  13  S.  W.  398. 

That  the  petition  below  does  not  state  a 
cause  of  action,  or  that  plaintiff  had  not 
legal  capacity  to  maintain  the  action,  does 
not  authorize  a  writ  of  prohibition. 

State  ex  rel.  Union  Depot  R.  Co.  y.  South- 
em  R.  Co.  100  Mo.  69,  13  S.  W.  398. 

The  constitutionality  of  a  statute  will  not 
be  determiued  by  the  supreme  court  on  an 
application  for  a  writ  of  prohibition  in  ad- 
vance ot  the  trial,  where  tne  right  of  appeal 
exists. 

State  ex  rel.  Crogier  v.  Rost,  49  La.  Ann. 
1451,  22  So.  421;  Huntington  v.  Cast,  149 
Ind.  255,  48  N.  E.  1025 ;  Parsons  v.  Durand, 
150  Ind.  204,  49  N.  E.  1047. 

Injunction  will  issue  until  title  can  be  de- 
termined by  proper  proceedings. 

Mechem,  Pub.  Off.  f  994;  Brady  v.  Sweet- 
land,  13  Kan.  41. 

The  legal  remedy  is  inadeauate,  since  it 
cannot  act  prospectively  and  prevent  the 
threatened  action. 

High,  Inj.  §S  1315,  1319,  1327;  Bradley 
V.  Powell  County  Comrs.  2  Humph.  428; 
Brady  v.  Sweetland,  13  Kan.  41. 

The  appointment  under  an  unoonstitution- 
al  law  may  be  prevented. 

Rathhone  v.  Wirth,  150  N.  Y.  469,  34  L. 
R.  A.  408,  45  N.  E.  15. 

It  would  be  a  misapplication  of  terms  to 
call  one  an  officer  who  nolds  no  office,  and  a 
public  office  can  only  exist  by  force  of  law. 

Norton  v.  Shelby  County,  118  U.  S.  425, 
30  L.  ed.  178,  6  Sup.  Ct.  Rep.  1121. 

The  petition  for  a  prohibition  is  in  the 
nature  of  a  suggestion,  and  the  issuing  of  a 
preliminary  writ  adjudicates  no  right,  and 
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flhould  not  undertake  to  undo  even  what  a 
final  writ  might  possibly  undo. 

State  ex  re7.  Rogers  v.  R^pibauer^  105  Mo. 
103,  16  S.  W.  605;  8tate  eao  rel  Macklin  v. 
Homhauer,  104  Mo.  619,  16  S.  W.  602;  19 
Am.  &  Eng.  Enc  Law,  Prokibitian,  p.  281. 

The  parties  plaintiff  were  legally  entitled 
to  institute  the  action  in  the  circuit  court 
of  the  city  of  St.  Louis. 

Ne%omeyer  v.  MiasowH  d  M.  R,  Co.  62  Mo. 
81,  14  Am.  Rep.  394;  Matthia  v.  Cameron, 
62  Mo.  604;  Lynch  v.  Murphy,  119  Mo.  163, 
24  S.  W.  774;  State  eso  rel  Atty.  Gen.  ▼. 
Mead,  71  Mo.  266;  Dennison  t.  Kansas,  95 
Mo.  416,  8  S.  W.  429;  Ranney  v.  Bader,  67 
Mo.  476;  State  ew  rel.  Ellis  v.  Elkin,  130  Mo. 
90,  30  S.  W.  333;  Rathhone  ▼.  Wirth,  160  N. 
Y.  469,  34  L.  K.  A.  408,  46  N.  E.  16 ;  Cope- 
land  ▼.  St.  Joseph,  126  Mo.  417,  29  S.  W. 
281;  Mechem,  Pub.  Off.  996;  Throop,  Pub. 
Off.  862. 

The  authorities  justify  the  present  pro- 
ceeding and  authorize  the  injunctive  powers 
of  the  court  to  be  invoked,  at  least  to  the  ex- 
tent of  temporarily  restraining  the  execution 
of  the  law  till  its  constitutionality  could 
be  tested. 

Dennison  v.  Kansas,  96  Mo.  416,  8  S.  W. 
429;  High,  Inj.  f  1308;  Overall  v.  Ruemi, 
67  Mo.  206;  BooA;  v.  Earl,  87  Mo.  246;  Neuh 
meyer  v.  Missouri  d  M,  R.  Co.  62  Mo.  81, 
14  Am.  Rep.  394;  Valle  v.  Ziegler,  84  Mo. 
218;  PeiroUa  Mfg.  Co.  v.  Jenkins,  29  App. 
Div.  403,  61  N.  T.  Supp.  1028;  Armatage  v. 
Fisher,  74  Hun,  167,  26  N.  Y.  Supp.  364,  4 
Misc.  315,  24  N.  Y.  Supp.  660;  Sta:hlhut  ▼. 
Bauer,  61  Neb.  64,  70  N.  W.  496;  Mooney  v. 
Clark,  69  Conn.  241,  37  AtL  606,  1080; 
State  V.  Bader,  13  Ohio  G.  G.  23;  State  ew 
reU  Fairbanks  v.  Snohomish  County  Super. 
Ct.  17  Wash.  12,  48  Pac.  741 ;  Baltimore  v. 
Radeeke,  49  Md.  217,  33  Am.  Rep.  239;  Da- 
vis V.  Fasig,  128  Ind.  271,  27  N.  E.  726; 
Sylvester  Coal  Co.  ▼.  St.  Louis,  130  Mo.  323, 
32  8.  W.  649. 

The  circuit  court  was  authorized  by  ex- 
press statute  and  an  unbroken  line  of  prece- 
dents to  proceed  to  enforce  its  jurisdiction 
by  a  preliminary  order  of  injunction  against 
a  threatened  legal  wrong. 

Mo.  Rev.  Stat.  1889,  S  5610;  2  High,  Inj. 
S  1327;  State  eo  rel.  Cirouit  Attorney  v. 
Saline  County  Ct.  51  Mo.  360;  Huntington 
V.  Cast,  149  Ind.  256,  48  N.  E.  1025:  Parsons 
V.  Durand,  150  Ind.  204,  49  N.  E.  1047;  Nor- 
ton V.  Shelby  County,  118  U  S.  425,  30  L. 
ed.  178,  6  Sup.  Ot.  Rep.  1121 ;  State  ex  rel. 
Hughlett  v  Hughes,  104  Mo.  450,  16  S.  W. 
489. 

Where  there  is  appeal  allowable,  there  can 
be  no  prohibition. 

State  ex  rel.  Perilloux  v.  Wilder,  49  La. 
Ann.  1211,  22  So.  661 ;  State  ex  rel.  Williams 
V.  Anthony^  65  Mo.  App.  543;  State  ex  rel. 
Ellis  V.  Elkin,  130  Mo.  90,  30  S.  W.  333, 
31  S.  W.  1037. 

It  will  not  lie  to  restrain  the  exercise  of 
judicial  functions. 

Smith  V.  Wliitney,  116  U.  S.  167,  29  L. 
ed.  601,  6  Sup.  Ct.  Rep.  670;  State  ex  rel. 
Morse  v.  Burckhartt,  87  Mo.  533. 

Nor  to  take  the  place  of  an  appeal  or  writ 
of  error. 
A7  L.  R.  A. 


Wilson  V.  Berkstresser,  45  Mo.  283 ;  Bow- 
man's Case,  07  Mo.  146 ;  State  ex  rel.  Spick- 
ennan  v.  Fox,  85  Mo.  61 ;  State  ex  rel.  Broum 
V.  Klein,  116  Mo.  269,  22  S.  W.  693;  State 
ex  rel.  Hofmann  v.  Scarritt,  128  Mo.  331, 
30  S.  W.  1026;  Mastin  v.  Sloan,  98  Mo.  252, 
11  S.  W.  658;  State  ex  rel.  Johnson  v.  With- 
row,  108  Mo.  1,  18  S.  W.  41 ;  State  ex  rel. 
Brown  v.  WaUs,  113  Mo.  42,  20  S.  W.  883. 

Missouri  practice  was  followed  by  peti- 
tioners. 

State  ex  rel.  Younger  v.  Stratton,  136  Mo. 
423,  38  8.  W.  83;  State  ex  rel.  Aull  v.  Fields 
119  Mo.  593,  24  S.  W.  762;  Cummings  v. 
St.  Louis,  90  Mo.  269,  2  S.  W.  130;  Black 
V.  Ross,  37  Mo.  App.  267;  Matthis  v.  Cam- 
eron, 62  Mo.  604;  State  ex  ret.  Cirouit  Atty. 
V.  CalUnoay  County  Ct.  51  Mo.  896;  Overall 
V.  Ruenzi,  67  Mo.  207;  Robins  v.  Latham, 
134  Mo.  472,  86  S.  W.  33;  Towne  v.  Bowers, 
81  Mo.  496;  State  Sav.  Bank  v.  Kercheval, 
66  Mo.  688,  27  Am.  Rep.  310;  State  v.  Cura- 
tors of  State  University,  57  Mo.  182;  State 
ex  rel.  Cramer  v.  Bager,  91  Mo.  466,  3  S. 
W.  844. 

On  what  principle  are  the  officers  of  the 
state,  or  the  citizens,  voters,  and  taxpayers, 
to  wait  until  their  rightful  officers  are  oust- 
ed, or  surrender  their  public  trusts  and  the 
possession  of  public  property  to  illegal  out- 
siders, until  their  public  funds  are  misappro- 
priated and  their  taxes  increased,  and  then 
contest  the  continuing  trespasser's  right  to 
so  act  by  quo  warranto,  in  the  meanwhile 
suffering  irreparable  injury  from  the  con- 
tinuing trespass,  when  the  law  and  statute 
of  the  state  give  them  a  preventive  remedy 
by  injunction? 

Sherlock  v.  Kansas  City  Belt  R.  Co.  142 
Mo.  186,  43  S.  W.  629;  Jones  v.  Williams, 
139  Mo.  37,  37  L.  R.  A.  682,  39  S.  W.  486, 
40  8.  W.  353 :  Cozart  v.  Fleming,  123  N.  0. 
547,  31  8.  E.  822;  Veeder  v.  Baker,  83  N.  Y. 
156;  Atchison,  T.  d  S.  F.  R.  Co.  v.  Rice,  36 
Kan.  593.  14  Pac.  229;  Osbum  v.  McCartney, 
121  111.  408,  12  N.  E.  72;  Forman  v.  Stick- 
ney,  77  111.  575:  Griggs  v.  Gear,  8  111.  2; 
Taylor  v.  Moran,  4  Met.  (Ky.)   127. 

Equity  will  enjoin  an  unconstitutional 
law. 

Hartwell  v.  Armstrong,  19  Barb.  166; 
High,  Inj.  S9  1320,  1327;  Rioe  v.  Smith.  9 
Iowa,  570;  People  v.  Canal  Board,  55  N.  V. 
390:  People  ex  rel.  Neaus  v.  Dwyer,  90  N. 
Y.  409:  Rathbone  v.  WirtK  150  N.  Y.  469, 
34  L.  R.  A.  408,  45  N.  E.  15. 

Valliant,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  proceeding  in  this 
court,  the  object  of  which  is  to  obtain  a 
writ  of  prohibition  directed  to  the  circuit 
court  of  the  city  of  St.  Louis  to  forbid  its 
entertaining  jurisdiction  of  a  certain  suit 
particularly  described  in  the  petition  of  re- 
lators, the  general  nature  of  which  may  be 
thus  stated :  Louis  B.  Aloe  and  others,  citi- 
zens and  taxpayers  residing  in  the  city  of 
St.  Louis,  filed  their  petition  in  the  circuit 
court  of  the  city  of  St.  Louis  in  the  natxire 
of  a  bill  in  equity  against  these  relators  and 
the  individuals  then  composing  the  board  of 
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election  commissioners  of  St.  Louis,  wherein 
they  referred  to  the  act  of  the  general  assem- 
bly of  May  31,  1896,  creating  boards  of  elec- 
tion commissioners  for  cities  having  over 
100,000  inhabitants,  and  prescribing  their 
duties,  and  the  several  amendments  to  that 
act,  and  stated  that  three  of  the  defendants 
in  their  petition  named,  to  wit,  McCaffery, 
Brady,  and  Wurzburger,  had  been  duly  ap- 
pointed, qualified,  inducted  into  office,  and 
were  then  members  composing  the  board  of 
election  commissioners  for  the  city  of  St. 
Louis,  in  possession  of  the  office  and  all  the 

groperty  and  appurtenances  belonging  to  it, 
allot  boxes,  booths,  registration  lists  and 
books,  and  all  records  of  the  office,  all  of 
which  were  the  property  of  the  city,  and  of 
the  value  of  $10,000;  that  their  terms  had 
not  expired,  no  successors  were  appointed, 
and  they  were  the  legal  and  actual  incum- 
bents of  the  office;  and  that  the  act  of  the 
general  assembly  of  1895,  above  named,  with 
the  amendments  mentioned,  constituted  the 
only  law  on  that  subject  in  the  state,  and 
that  it  was  then  in  full  force  and  effect  in 
the  city  of  St.  Louis.  The  petition  then  goes 
on  to  refer  to  the  act  of  the  general  assem- 
bly entitled  "An  Act  to  Provide  for  the  R^- 
istration  of  Voters  in  Cities  now  Having  or 
Which  Hereafter  May  Have  300,000  Inhabit- 
ants or  More;  to  Provide  for  the  Creation 
of  a  Board  of  Election  Commissioners,  Pro- 
vide for  Its  Appointment  and  Define  Its  Du- 
ties ;  to  Govern  Elections  in  Such  Cities,  De- 
fining Offenses,  and  Providing  Penalties 
Therefor,  and  to  Prescribe  Rules  and  Regu- 
lations Governing  Registration  and  Elections 
Therein,  and  to  Repeal  All  Acts  or  Parts  of 
Acts  in  Conflict  or  Inconsistent  Herewith," 
approved  June  19,  1899,  which  the  petition 
characterizes  as  a  "pretended  act,"  and  de- 
wmneeB  as  a  violation  of  certain  provisions 
of  the  Constitution  of  this  state,  and  of  the 
1st  section  of  the  14th  Amendment  of  the 
Constitution  of  the  United  States,  specifying 
the  particulars  in  which  it  is  deemed  to  of- 
fend the  organic  law  of  the  state  and  nation. 
Then  the  petition  states  that  under  the  terms 
and  provisions  of  the  act  last  named  the 
governor  had  signified  to  the  secretary  of 
state  that  he  had  appointed  these  relators, 
McCaffery,  Kingsland.  and  Kobush,  to  com- 
pose the  board  of  election  commissioners  for 
the  city  of  St.  Louis,  and  that  they  were 
about  to  be  commissioned  as  such,  and  about 
to  qualify  and  enter  into  their  offices,  and 
take  possession  of  all  the  property,  para- 
phernalia, records,  etc..  appertaining  to  the 
office,  and  threaten  to  commence  to  provide 
all  the  necessary  and  proper  equipment  for 
the  registrationx  of  voters  and  the  conduct 
of  elections,  and  to  perform  all  the  duties 
imposed  on  them  as  such  board  of  election 
commissioners  by  the  act, — all  which  would 
be  at  the  expense  of  the  city  as  that  act  pro- 
vides ;  and  that  McCaffery,  Brady,  and  Wuris- 
bureer,  composing  the  old  board,  were  about 
to  surrender  possession  of  their  offices,  with 
all  the  property,  books,  records,  etc.,  apper- 
taining to  the  same,  to  these  new  appointees 
as  soon  as  they  should  qualify.  The  petition 
prayed  the  court  to  enjoin  the  new  ap- 
47  L.  R.  A. 


pointeea  from  qualifying  or  taking  posses- 
sion of  the  c^ces,  of  the  property,  books, 
records,  etc.,  or  from  discharging  luiy  of  the 
duties,  appurtenant  thereto,  and  to  enjoin 
the  members  of  the  old  board  from  surren- 
dering the  same  to  the  new.  The  petition 
was  filed  in  the  circuit  court  of  the  city  of 
St^  Louis,  August  16,  1899,  and  assigned  in 
due  course  to  division  No.  3  of  that  court, 
presided  over  by  the  Honorable  James  E. 
Withrow,  who  on  that  day  granted  a  tempo- 
rary injunction,  as  prayed  for,  which  was 
duly  served  on  the  d^endants  named  in  that 
petition.  The  act  of  the  general  assembly 
complained  of  in  that  petition,  not  having 
passed  with  an  emergency  clause,  did  not 
take  effect  until  August  21,  1899,  which  was 
ninety  days  after  the  adjournment  of  the 
legislature.  The  injunction  was  issued, 
therefore,  five  days  before  the  act  became  a 
law.  The  relators,  McCaffery,  Kingsland, 
and  Kobush,  who  were  appointed  by  the  gov- 
ernor, under  the  act  of  1899,  to  be  election 
commissioners  for  the  city  of  St.  Louis,  find- 
ing themselves  barred  out  from  the  offices  to 
which  they  were  appointed,  and  enjoined 
from  attempting  to  obtain  possession,  or 
from  performing  any  of  the  duties  of  the 
offices,  or  from  claiming  to  be  such  officers, 
on  August  21,  1899,  caused  this  original  suit 
to  be  instituted  here  to  arrest  the  proceed- 
ings of  the  circuit  court  in  the  suit  above 
mentioned,  and  dissolve  the  temporary  in- 
junction therein  granted.  A  rule  to  show 
cause  why  a  writ  of  prohibition  should  not 
issue  was  made  by  judges  of  this  court  in 
vacation,  directed  to  the  judge  of  that  court 
who  granted  the  injunction,  and  to  the 
plaintiffs  in  that  suit,  returnable  October  11, 
1899.  The  returns  of  the  judge  and  the 
plaintiffs  in  that  suit  are  to  the  effect  that 
the  circuit  court  is  a  court  of  general  juris- 
diction in  law  and  equity,  having  jurisdic- 
tion in  that  kind  of  cases,  with  power  to 
issue  injunctions;  and  that  the  act  of  1899 
was  unconstitutional,  and  therefore,  in  the 
case  made  by  the  plaintiffs'  petition,  the 
court  had  authority  to  issue  the  injunction 
as  it  did,  and  in  doing  so  did  not  transcend 
its  jurisdiction ;  and  for  that  reason,  if  the 
relators  are  aggrieved,  they  have  a  remedy 
by  further  proceedings  in  that  court  or  by 
appeal  on  final  judgment.  The  cause  is  sub- 
mitted for  the  judgment  of  this  court  on  a 
motion  of  the  relators  to  strike  out  those 
returns. 

The  pleadings  and  motions,  with  their  re- 
citals and  exhibits,  make  a  voluminous  rec- 
ord, but  their  substance  is  contained  in  the 
foregoing  statement;  and  the  question  in- 
volved may  be  briefiy  stated  thus:  Is  it 
lawful  for  a  chancery  court,  or  a  chancellor 
in  vacation,  upon  the  filing  of  the  bill,  at 
the  very  threshold  of  the  case,  on  the  mo- 
tion of  one  and  in  the  absence  of  the  other 
party,  to  enjoin  the  defendant  from  assert- 
ing his  right  to,  or  taking  possession  and 
performing  the  duties  of.  a  public  office  to 
which  he  has  been  regularly  appointed,  upon 
the  mere  suggestion  that  the  statute  under 
which  he  claims  the  office  is  unconstitution- 
al, when  there  has  been  no  adjudication  to 


169V. 


State  ex  rel.  MoCaffert  y.  Aloe. 


897 


that  effect?  Upon  the  oral  ar^ment  it  was 
contended  that  the  relators*  position  in  this 
court  is  such  that  the  statute  under  which 
they  claim  is  confessed  to  be  unconstitution- 
al. By  this  we  understand  the  contention 
to  be  that  the  motion  to  strike  out  the  re- 
turn is  to  be  treated  as  a  demurrer  confess- 
ing the  facts  pleaded.  While  it  is  true  that 
a  demurrer  confesses  the  facts  well  pleaded 
in  a  plea  against  which  it  is  directed,  yet  it 
does  not  confess  conclusions  of  law  drawn 
from  those  facts;  and  even  statements  made 
aa  of  facts  designed  to  show  the  invalidity 
of  a  statute  are  not  to  be  taken  as  true  upon 
demurrer,  like  other  statements  in  a  case. 
A  public  law  is  not  the  property  of  any  man, 
and  cannot  be  confessed  away.  When  the 
judiciary  undertakes  to  pass  judgment  on  an 
act  of  the  legislature  in  the  li^i^ht  of  the  Con- 
stitution, it  exercises  the  highest  function 
of  government  known  under  our  free  insti- 
tutions. In  such  case  parties  and  counsel 
may  aid  the  court  in  its  search  for  truth, 
both  as  to  facts  and  law,  but  the  responsibil- 
ity for  its  findings  and  conclusions  is  upon 
the  court  alone  There  is  nothing  in  the 
pleadings,  briefs,  or  arguments  of  counsel  for 
the  relators  to  indicate  that  they  regard  the 
law  under  which  they  claim  to  be  in  viola- 
tion of  the  Constitution ;  on  the  contrary,  by 
the  very  claim  they  make  to  the  offices  in 
lynestion,  they  assert  the  validity  of  the  law. 
The  petition  in  the  circuit  court  on  which 
the  injunction  issued  undertakes  to  trace 
the  act  of  1899  through  the  leirislatnre  from 
the  introduction  of  the  bill  in  the  house  of 
representatives  to  its  passage  in  the  senate 
and  final  approval  by  the  governor,  and 
makes  statements  in  regard  to  its  progress 
to  show  that  certain  provisions  of  the  Con- 
stitution directing  the  method  of  procedure 
by  the  general  assembly  in  passing  a  bill 
were  ignored  or  violated:  and  chiefly  for 
those  reasons  the  act  is  charged  to  be  uncon- 
stitutional, and  it  is  the  statements  in  re- 
gard to  those  matters  that  the  relators  are 
supposed  to  confess  by  their  motion  to  strike 
out.  But  this  court,  as  early  as  185.5,  has 
decided  that  a  jiidcrment  of  invalidity  of  a 
statute  could  not  be  predicated  on  an  ad- 
mission. State  V.  Rich.  20  Mo.  .^93.  which 
has  been  approved  and  followpd  in  Fftatr  v. 
York,  22  Mo.  462:  State  v.  Wiley.  109  Mo. 
4.39,  19  S.  W.  197:  Ex  parte  Renfrow,  112 
Mo.  591,  20  8.  W.  682:  and  State  v.  Searci/, 

46  Mo.  App.  421.  When  the  validity  of  a 
statute  is  drawn  in  question,  the  court  ap- 
proaches the  subiect  as  one  involving  the 
gravest  responsibility,  and  to  be  considered 
with  the  greatest  caution.  The  general  as- 
sembly is  presumed  to  have  been  as  careful 
to  observe  the  requirements  of  the  Constitu- 
tion in  enactini?  the  statute  p«  the  ro^rt  in 
applying  it.  Every  presumption  is  to  be  in- 
dulged in  favor  of  the  validity  of  the  act, 
and  that  presumption  is  to  continue  until 
invalidity  is  made  to  appear  beyond  a  doubt. 
State  ex  rel.  Circuit  Attorney  v.  Cape  Gir- 
ardeau d  S.  L.  R.  Co.  48  Mo.  468 ;  State  ew 
rel.  Harris  v.  Laugkliiiy  76  Mo.  147 ;  Pkil- 
lip8  v.  Missouri  P.  R.  Co.  86  Mo.  640 ;  State 
ew  rel.  Brown  v.  Missouri  P.  R.  Co.  92  Mo. 
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137,  6  S.  W.  862;  State  ex  rel.  Maggard  v. 
Pond,  93  Mo.  C06,  6  S.  W.  469;  St.  Joseph 
d  I.  R.  Co.  v.  Shambaugh,  100  Mo.  667,  17 
S.  W.  681;  Deal  v.  Mississippi  County,  107 
Mo.  464,  14  L.  R.  A.  622,  18  S.  W.  24 ;  State 
ex  rel.  Martin  v.  Wofford,  121  Mo.  01,  26 
S.  W.  861 ;  Edwards  v.  Lesueur,  132  Mo.  410, 
31  L.  R.  A.  81.5,  33  S.  W.  1130.  But  in  the 
case  at  bar  these  presumptions  seem  to  have 
been  reversed,  the  statute  held  prima  facie 
invalid,  the  will  of  the  legislature  blocked 
before  it  could  take  effect,  and  the  oflicers 
appointed  forbidden  to  put  themselves  in  po- 
sition where  they  could,  as  officers,  defend  it. 
What  was  the  object-— the  main,  if  not  the 
only,  purpose— of  the  suit  in  the  circuit 
court?  The  plaintiffs,  in  their  petition, 
said  that  they  were  citizens,  property  own- 
ers, and  taxpayers  of  the  city  of  St.  Louis, 
and  that  the  defendants,  if  not  enjoined, 
would,  under  the  requirements  of  that  stat- 
ute, take  possession  of  the  personal  prop- 
erty pertaining  to  the  office  of  election  com- 
missioners, which  belonged  to  the  city,  and 
would  enter  on  the  business  of  registration 
of  the  voters  and  preparation  for  elections, 
and  incur  expense  in  that  behalf,  to  be  borne 
by  the  city,  from  which  would  result  great 
and  irreparable  injury  to  the  city.  It  is  not 
suggest^  in  the  petition  that  the  city  is  un- 
able to  defend  itself  from  the  threatened  ir- 
reparable pecuniary  loss,  or  that  the  city  offi- 
cials having  its  interests  in  charge  are  un- 
willing, to  do  their  duty.  They  do  not  say 
that  they  brought  the  suit  to  protect  their 
own  property  from  extra  taxation  that 
would  result  if  Mr.  Kingsland  were  suffered 
to  take  Mr.  Brady's  place,  and  Mr.  Kobush 
that  of  Mr.  Wurzburger.  Having  set  out 
in  the  beginning  of  the  petition  with  the 
statement  that  they  were  property  owners 
and  taxpayers,  they  leave  it  to  be  conjec- 
tured what  that  has  to  do  with  the  case.  It 
is  perfectly  plain  from  the  whole  petition 
that  protection  to  their  property  or  pecu- 
niary interest  was  not  even  a  secondary  ob- 
ject in  bringing  the  suit,  and  that  those 
statements  were  thrown  in  to  give  them,  as 
it  were,  a  color  of  right  to  bring  the  suit, 
and  under  that  fictitious  guise  contest  the 
title  of  the  relators  to  a  public  office.  Ficti- 
tious issues  are  now  almost  obsolete  in  ac- 
tions at  law,  and  were  never  favored  in  suits 
in  equity.  The  real  and  only  purpose  of  the 
suit  in  the  circuit  court  was  to  bar  the  en- 
trance to  the  office  of  board  of  election  com- 
missioners by  injunction,  and  to  obtain  a  de- 
cree of  a  chancery  court  declaring  relators' 
title  to  the  office  invalid.  That  is  a  subject 
over  which  a  chancery  court  has  no  juris- 
diction. The  courts  of  law  are  open  to  all 
persons  who  have  rights  of  that  nature 
which  have  been  violated,  and  ample  means 
are  afforded  in  thos«  courts  for  the  vindica- 
tion of  such  rights  and  the  redress  of  their 
wrongs.  High,  Inj.  8  312;  Re  Sawyer,  124 
U.  S.  200,  31  L.  ed.  402.  8  Sup.  Ct  Rep.  482; 
Hunter  v.  Chandler,  45  Mo.  452;  State  ex 
rel.  Atty.  Oen.  v.  Vail,  63  Mo.  98;  State  ex 
rel.  Cannon  v.  May,  106  Mo.  488,  17  S.  W. 
660.  It  is  said  in  support  of  the  injunction 
that,  since  no  one  was  in  possession  of  the 
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office,  there  waa  no  one  against  whom  a  writ 
of  ^uo  warranto  could  be  directed.  But  the 
petition  in  that  case  stated  that  these  relat- 
ors were  about  to  enter  into  the  office,  and 
would  do  so  if  unrestrained,  as  soon  as  the 
act  of  the  legislature,  on  its  face,  should  go 
into  effect.  While  the  main  virtue  of  an  in- 
junction is  to  anticipate  and  prevent  a 
threatened  wrong,  which,  if  committed,  a 
court  of  law  could  not  adequately  redress, 
yet  a  court  of  chancery  cannot,  in  excursions 
beyond  its  domain,  produce  conditions  to 
make  jurisdiction  for  itself  by  forestalling 
events  which  would,  if  left  alone,  have  no 
more  injurious  effect  than  to  land  the  case 
in  a  court  of  law  whose  process  is  equal  to 
the  emergency. 

The  petition  in  the  circuit  court  is  aimed 
to  be  in  the  nature  of  a  bill  quia  timet.  Un- 
der that  head  of  equity  jurisprudence  one 
may  go  into  a  court  of  chancery  to  prevent 
the  occurrence  of  events,  which  he  fears  will 
be  so  disastrous  that  they  will  be  beyond 
remedy  in  a  court  of  law,  but  he  cannot  do 
so  merely  because  he  fears  that,  if  events  are 
left  to  take  their  course,  he  will  be  forced 
to  plead  in  a  court  of  law, — ample  to  afford 
all  the  remedy  the  case  demands.  Accord- 
ing to  their  own  statement,  if  these  tax- 
payers had  waited  five  days,  the  conditions 
would  have  been  such  that  the  courts  of  law 
would  have  been  wide  open  to  them ;  and,  if 
the  remedy  should  not  be  so  speedy  as  an 
injunction  issued  on  their  ex  parte  hearing, 
it  would,  at  least,  have  more  the  meritorious 
appearance  of  fairness  and  deliberation,  and 
be  not  more  inconvenient  than  the  founders 
of  the  common  law,  in  their  wisdom  and  ex- 
perience, may  be  presumed  to  have  antici- 
pated when  they  assigned  the  trials  of  such 
cases  to  courts  of  law.  There  is  another  as- 
pect of  that  case  that  places  it  beyond  the 
scope  of  the  chancellors  view,  and  that  is 
the  character  of  the  interests  involved.  In 
their  petition  the  plaintiffs  in  that  case  say: 
"That  for  said  last-named  defendants  [the 
relators  here]  to  pretend  to  resfister  citizens 
as  voters,  and  to  divide  the  city  into  election 
districts,  will  produce  irreparable  confusion 
and  mischief,  and  it  will  result  in  leadinpr 
many  citizens  to  believe  they  are  lejjally  resr- 
istered  when  in  fact  and  in  law  such  will 
not  be  the  case,  and  thev  will  be  thus  de- 
prived of  their  risrhts  and  privilt^es  as  vot- 
ers and  citizens."  There  is  no  dis^iise  of 
purpose  in  that  statement.  The  powers  of 
the  chancery  court  are  there  plainly  invoked 
to  protect  by  injunction  purely  political 
ri/jhtfl.  No  such  jurisdiction  has  ever  been 
conceded  to  a  chancery  court,  either  in  the 
Federal  or  state  judiciary.  The  political 
ri<rhts  of  a  citizen  are  as  sacred  as  are  his 
ripfhts  to  personal  liberty  and  property,  but 
he  must  po  into  a  court  of  law  for  them.  A 
court  of  equity  is  a  one-man  power,  wielding 
the  strong  force  of  injunction,  often  issued 
at  chambers  and  on  an  ew  parte  hearing. 
Neither  in  England  nor  America  has  this 
power  been  suffered  to  extend  to  political 
affairs.  The  supreme  court  of  Illinois  have 
said:  "We  would  not  be  understood  as 
holding  that  political  rights  are  not  a  mat- 
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ter  of  judicial  solicitude  and  protection,  and 
that  the  appropriate  judicial  tribunal  will 
not,  in  proper  cases,  give  them  prompt  and 
efficient  protection;  but  we  think  they  do 
not  come  within  the  proper  cognizance  of 
courts  of  equity.  .  .  .  Wherever  the  es- 
tablished distinctions  between  equitable  and 
common-law  jurisdiction  are  observed,  as 
they  are  in  this  state,  courts  of  equity  have 
no  authority  or  jurisdiction  to  interpose  for 
the  protection  of  rights  which  are  merely  po- 
litical, and  where  no  civil  or  property  right 
is  involved.  In  all  such  cases  the  remedy, 
if  there  is  one,  must  be  sought  in  a  court  of 
law."  Fletcher  v.  TuttU,  161  111.  41,  25  L. 
R.  A.  143,  37  N.  E.  683.  The  United  State» 
circuit  court  of  appeals,  fourth  circuit,  per 
J^uller,  Circuit  Justice,  says:  "It  is  well 
settled  that  a  court  of  chancery  is  conversant 
only  with  matters  of  property  and  the  main- 
tenance of  civil  rights.  The  court  has  no 
jurisdiction  in  matters  of  a  political  nature. 
.  .  .  To  assume  jurisdiction  to  control 
the  exercise  of  political  powers,  or  to  pro- 
tect the  purely  political  rights  of  individ- 
uals, would  be  to  invade  the  domain  of  the 
other  departments  of  government^  or  of  the 
courts  of  common  law.  .  .  .  Nor  will 
equity  interfere  by  injunction  to  restrain 
persons  from  exercising  the  functions  of  pub- 
lic offices  on  the  ground  of  the  illegality  of 
the  law  under  which  their  annointments 
were  made,  but  will  leave  that  question  to  be 
determined  by  a  legal  forum."  Green  v. 
MilU,  26  U.  S.  App.  383,  69  Fed.  Rep.  852, 
16  C,  C.  A.  516,  30  L.  R.  A.  90.  The  Su- 
preme Court  of  the  United  States  has  gone 
further  than  this,  and  further  than  we  are 
willing  to  follow,  saying,  in  effect,  that  the 
judiciary  is  altogether  unable  to  afford  re- 
dress for  the  violation  of  political  righte  by 
an  unconstitutional  act  of  Congress.  This 
is  the  language  of  that  court:  "By  the  2d 
section  of  the  3d  article  of  the  Constitution, 
'the  judicial  power  extends  to  all  cases  in 
law  and  equity  arising  under  the  Constitu- 
tion, the  laws  of  the  United  States/  etc., 
and,  as  applicable  to  the  case  in  hand,  'to 
controversies  between  a  state  and  citizens  of 
another  state,* — which  controversies,  under 
the  judiciary  act,  may  be  brought,  in  the 
first  instance,  before  this  court  in  the  exer- 
cise of  its  original  jurisdiction ;  and  we  agree 
that  the  bill  filed  presents  a  case  which,  if 
it  be  the  subject  of  judicial  cognizance, 
would,  in  form,  come  under  a  familiar  head 
of  equity  jurisdiction, — that  is,  jurisdiction 
te  grant  an  injunction  te  restrain  a  party 
for  a  wrong  or  injury  to  the  rights  of  an- 
other, where  the  danger,  actual  or  threat- 
ened, is  irreparable,  or  the  remedy  at  law 
inadequate.  Bui;,  according  te  the  course  of 
proceeding  under  this  head  in  equity,  in  or- 
der te  entitle  the  party  to  the  remedy,  a  case 
must  be  presented  appropriate  for  the  exercise 
of  judicial  power.  The  rights  in  danger,  ae 
we  have  seen,  must  be  righU  of  persons  or 
property,  not  merely  political  rights,  which 
do  not  belong  to  the  jurisdiction  of  a  courts 
either  in  law  or  equity."  Georgia  v.  8ta^ 
ton,  6  Wall.  50,  loc.  cit.  75,  76,  18  L.  ed.  721, 
724,  726.     That,  being  a  suit  in  equity  really 
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did  not  call  for  a  decision  concerning  any 
other  than  equity  jurisdiction,  and  Chief 
Justice  Chase  limited  his  concurrence  to  the 
conclusion  that  in  the  particular  case  made 
in  the  bill  the  court  had  no  jurisdiction.  In 
that  case,  also,  an  efTort  was  made  in  the 
bill  to  give  it  the  appearance  of  a  suit  to 
protect  property  interests, — ^the  public  build- 
ings and  personal  property  records,  etc.,  of 
the  state.  On  that  point  the  court  said: 
''But  it  is  apparent  that  this  reference  to 
property,  and  statement  concerning  it,  are 
only  by  way  of  showing  one  of  the  gricT- 
niices  resulting  from  the  threatened  destruc- 
tion of  the  state,  and  in  aggravation  of  it, 
nut  as  a  specific  ground  of  relief.  This  mat- 
ter of  property  is  neither  stated  as  an  inde- 
pendent ground,  nor  is  it  noticed  at  all  in 
the  prayers  for  relief.  Indeed,  the  case,  as 
made  in  that  bill,  would  have  stopped  far 
short  of  the  relief  sought  by  the  state,  and 
its  main  purpose  and  design  given  up,  by 
restraining  its  remedial  effect  nimply  to  the 
protection  of  the  title  and  possession  of  its 
property.  Such  relief  would  have  called  for 
a  very  different  bill  from  the  one  before  us." 
6  Wall.  loc.  cit.  77,  18  L.  ed.  725. 

In  denying  those  plaintiffs  the  right  to 
prosecute  the  suit  in  question  we  do  not  de- 
prive them  of  any  right  they  have  under  the 
14th  Amendment  to  the  United  States  Con- 
stitution. Every  state  has  the  right  to  con- 
struct its  judiciary  as  it  sees  fit,  and  the  peo- 
ple of  this  state  have  seen  fit  to  observe  the 
distinctions  that  existed  of  old  between  le- 
gal and  equitable  jurisdiction;  and  it  is  not 
denying  plaintiffs  due  process  of  law,  nor 
equal  protection  of  law,  to  tell  them  that 
wnen  they  wish  to  contest  the  title  of  another 
to  a  public  office,  or  to  vindicate  their  po- 
litical rights,  they  must  go  into  the  law 
courts,  and  not  into  those  whose  jurisdiction 
is  peculiar  and  limited,  and  not  adapted  to 
complaints  of  that  kind. 

It  is  perfectly  plain  that  the  circuit  court 
had  no  jurisdiction  of  the  case  as  made  in 
the  petition  before  it,  and  that  it  exceeded 
its  jurisdiction  when  it  issued  the  temporary 
injunction.  Prohibition  is  the  proper  rem- 
edy to  prevent  a  court  from  assuming  a  ju- 
risdiction it  has  not,  or  exceeding  a  jurisdic- 
tion it  has.  The  point  is  advanced  by 
learned  counsel  that  this  court  exceeded  its 
jurisdiction  in  dissolving  the  injunction 
when  it  issued  the  order  to  show  cause  why 
the  writ  of  prohibition  should  not  issue.  Aft- 
er the  circuit  court  and  the  parties  were  ad- 
monished to  proceed  no  further  in  the  case 
until  this  court  could  look  into  the  matter, 
the  maintenance  of  the  injunction  already 
issued  would  have  been  as  unlawful  as  fur- 
ther procedure  in  the  case.  The  order  dis- 
solving the  injunction  was  only  necessary  for 
the  information  of  those  concerned,  so  that 
there  could  be  no  doubt  as  to  the  effect  of 
the  rule  to  show  cause.  Undoubtedly,  this 
court  or  the  judges  in  vacation  could,  if  con- 
ditions had  seemed  to  call  for  it,  have  quali- 
fied the  rule  to  show  cause  by  expressly  leav- 
ing the  injunction  in  force  until  the  further 
order  or  final  judgment  of  this  court.  But, 
in  the  absence  of  such  qualification,  the  pre- 
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liminary  rule  not  only  arrests  further  pro- 
ceedings, but  undoes  what  has  been  done. 

It  is  also  contended  by  learned  counsel 
that  relators  had  their  remedy  by  motion  to 
dissolve,  and  by  appeal  on  final  judgment. 
Prohibition  is  an  extraordinary  remedy,  and 
will  not  lie  where  the  party  claiming  it  has 
adequate  remedy  by  ordinary  means.  But 
the  ordinary  means  that  will  defeat  the  ap- 
plication for  this  extraordinary  writ  must 
be  sufficient  to  afford  the  relief  the  case  de- 
mands. If  the  relators  should  await  to  fol- 
low the  course  pointed  out  by  their  adver- 
saries, it  would,  in  all  probability,  be  a  year 
before  their  appeal  could  be  heard  and  de- 
cided, and  it  would  be  perhaps  two  years  if 
the  cause  took  its  regular  course,  without 
advancements  both  in  the  trial  and  appel- 
late courts.  In  the  meantime  they  are  out 
of  office,  and  the  important  public  duties 
the  law  requires  of  them  are  left'  unper- 
formed. The  remedy  would  be  entirely  in- 
adequate. Eavemeyer  v.  San  Francisco 
City  d  County  Super.  Ct.  84  Cal.  327,  loc. 
cit.  397,  398,  10  L.  R^A.  640,  647,  24.Pac. 
139.  It  is  said  by  an  eminent  law  writer 
that,  before  the  writ  of  prohibition  should 
issue,  it  ought  to  appear  that  the  party  ap- 
plying for  it  has  applied  in  vain  to  the  in- 
ferior tribunal  for  relief  (High,  Extr.  Legal 
Rem.  §  765),  and  that  author  cites  in  sup- 
port of  the  proposition  a  decision  of  the  su- 
preme court  of  Arkansas,  which  does  so  de- 
clare. State  ex  rel.  Butler  v.  Williams^  48 
Ark.  227,  2  S.  W.  843.  But  while  we  agree 
to  that  general  rule,  we  do  not  apply  it  as 
the  counsel  who  invoke  it  here  insist.  It  is 
not  a  jurisdictional  requirement;  it  is  not 
essential,  like  a  motion  for  a  new  trial  be- 
fore appeal.  The  writ  of  prohibition  does 
not  issue  ex  dehito  justiiiaSy  but  only  in  the 
discretion  of  the  court.  When  the  applicant 
has  made  out  his  prima  facie  case  bringing 
it  within  the  technical  requirements  of  the 
law,  the  question  still  remains  for  the  court, 
Does  the  real  right  and  justice  of  the  case 
call  for  this  extraordinary  remedy?  In  de- 
termining the  question,  if  there  is  ajiything 
in  the  circumstances  suggesting  that  the 
party  has  neglected  to  apply  for  relief  that 
was  reasonably  available,  the  writ  would  be 
withheld,  at  least  until  such  relief  was 
sought.  The  supreme  court  of  California,  in 
the  case  last  cited,  took  this  view  of  the  sub- 
ject, and  held  that  the  failure  to  apply  to 
the  lower  court  to  discharge  the  receiver  did 
not  justify  a  denial  of  the  writ  of  prohibi- 
tion. Eavemeyer  v.  San  Francisco  City  d 
County  Super.  Ct.  84  Cal.  327,  loc.  cit.  397, 
398,  10  L.  R.  A.  046,  647,  24  Pac.  139,  citing 
London  v.  Cox^  L.  R.  2  H.  L.  278-280.  The 
point  is  not  presented  in  the  briefs  of  the 
learned  counsel  accompanied  with  any  sug- 
p-estion  on  their  part  t^^nt  an  application  to 
the  circuit  court  would  have  availed,  but 
they  present  it  as  a  fixed  bar  to  the  rela- 
tors' application  for  this  writ.  We  do  not 
so  regard  it. 

The  record  shows  that  the  Honorable  Dan- 
iel D.  Fisher,  one  of  the  judges  of  the  cir- 
cuit court  ^f  the  city  of  St.  Louis,  named  in 
relators'  petition,  has  never  had  anything  to 
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do  with  the  case  in  question,  and  has  neyer 
assumed  to  exercise  any  jurisdiction  oyer  it. 
Therefore   this    proceeding   should   be   dis- 
missed as  to  him. 
The  motion  to  strike  out  the  returns  is 


sustained,  and  the  torit  of  prohibition,  em- 
oept  OS  to  Judge  Fisher,  is  awarded  as 
prayed. 

All  concur,  except  SlLerwood,  J.,  absent. 


MONTANA    SUPREME    COURT. 


Daniel  R.  NOYES  et  al,  Appta,, 

V, 

A.  E.  ROSS  et  al.,  Respts. 
( Mont ) 

1.  A  relationslilp  between  a  mortffa- 
ffor'and  m  mortoraffee  in  a  chattel  mort- 
gage win  not  invalidate  It  as  against  other 
creditors,  if  the  mortgage  is  glyen  for  a  debt 
that  is  honestly  due. 

Sk  Tbe  inclnalon  ia  apartnersblpmort- 
■raare,  of  the  debt  of  one  of  the  partners,  will 
not  inyalldate  the  mortgage  in  favor  of  sub- 
sequent Hen  creditors  of  the  partnership. 

8.  A  reasonable  montbly  alloTraace  to 
a  mortoragror,  provided  for  In  a  chattel 
mortgage  as  compensation  for  his  services  to 
the  mortgagee  after  the  latter  takes  posses- 
sion, will  not  make  the  mortgage  fraudulent. 

4.  A  mortffave  hy  a  merebant  of  all 
bis  property  for  tbe  aeovrity  of  cer- 
tain creditors  will  not  constitute  in  law 
an  assignment  for  creditors  invalid  because 
partial,  where  the  mortgagor  intends  to  keep 
up  his  business  if  he  can,  with  no  intention 
to  devest  himself  of  title  to  and  control  over 
the  property. 

O.  A  provision  for  tbe  retention  of  pos- 
session bT  a  mortflraaror  of  a  stock  of 
goods,  with  the  right  to  sell  them  In  the  or^ 
dinary  and  usual  course  of  trade,  does  not 
make  the  instrument  invalid,  provided  it  ap- 
pears that  the  sales  are  to  be  for  the  benefit 
of  the  mortgagee,  and  the  mortgagor  is  to  ac- 
count to  him  for  the  proceeds  of  the  sales. 

••  A  proTision  tbat  a  mortgraffor  of  a 
stock  of  aroods  max  retain  bis  neces- 
sarT  liyingr  expenses  out  of  the  proceeds 
of  sales  for  which  be  Is  to  account  to  the 
mortgagee  does  not  make  the  mortgage  In- 
valid. 

7.  A  provision  tbat  a  ntortgraffor  may 
■rive  credit  for  tbtrty  days  on  sales  from 
a  mortgaged  stock  of  goods,  for  which  he  is 
to  account  to  the  mortgagee,  does  not  show 
bad  faith,  or  make  the  mortgage  invalid. 

8.  Credit  sales  sbonld,  nnder  a  ebattel 
mortffaflre  of  a  stock  of  groods  permlt- 
tinir  tbe  ntortgraffor  to  retain  posses- 
sion and  sell  for  cash  or  credit,  all  be  deemed 
cash  payments  paid  over  to  apply  on  the  debt, 
in  favor  of  other  creditors  of  the  mortgagor, 
although  they  are  In  fact  uncollected  at  the 
time  of  the  accounting. 

0.  Creditors  wbo  bave  no  title  or  rlffbt 
of  possession  to  mortffasred  property 
cannot  complain  that  the  mortgagee  takes 
possession  thereof  and  sells  at  auction  before 
the  maturity  of  his  debt,  and  without  any  au- 
thority contained  in  his  mortgage  to  sell 
at  that  time. 

(December  18,  1899.) 


Note. — As  to  the  effect,  upon  the  validity  of 
a  mortgage  of  merchandise,  nf  a  provision  or 
agreement  giving  the  mortgagor  possession  with 
power  of  sale,  see  note  to  Ephraim  y.  Kelleher 
(Wash.)  18  L.  R.  A.  604. 
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APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  ()ourt  for  Yellowstone  0>an- 
ty  in  favor  of  defendants  in  a  proceeding  to 
set  aside  a  chattel  mortgage  on  a  stock  ol 
drugs.    Affirmed. 

Statement  by  Hunt,  J.: 

The  plaintiffs,  Daniel  R.  Noyes  et  al., 
brought  this  action  against  A.  E.  Ross  and 
A.  A.  Fenske,  copartners  under  the  firm 
name  of  A.  E.  Ross  &  Ck>.,  and  L.  H.  Fenske, 
defendants,  in  aid  of  supplemental  proceed- 
ings to  haye  declared  yoid  a  chattel  mort- 
gage executed  and  delivered  by  A.  E.  Ross 
and  A.  A.  Fenske,  tinder  the  firm  name  of 
A.  E.  Ross  &  Ck>.,  to  L.  H.  Fenske,  and  to 
have  the  said  L.  H.  Fenske  account  to  the 

Slaintiffs  for  certain  property  of  the  said 
rm  of  Ross  &  Co.  alleged  to  have  come  into 
his  hands  under  the  said  mortgage.  It  is 
alleged  in  the  complaint  tiiat  on  July  9, 
1895,  plaintiffs  obtained  a  judgment  against 
the  said  defendants  A.  E.  Ross  and  A.  A. 
Fenske,  partners  as  aforesaid,  for  the  sum 
of  $1,985.46,  together  with  interest;  that 
execution  was  issued  on  said  judgment  on 
July  10,  1896,  but  that  the  same  was  re- 
turned unsatisfied;  that  thereafter,  in  No- 
vember, 1895,  proceedings  were  had  supple- 
mentary to  execution,  and  an  order  made  on 
November  18,  1895,  authorizing  plaintiffs  to 
bring  an  action  against  the  defendants  here* 
in  to  determine  the  validity  of  the  mortgage 
heretofore  referred  to;  that  the  defendants 
Ross  &  (yO.  prior  to  February  16,  1895,  and 
subsequent  to  the  contracting  of  the  indebt- 
edness upon  which  the  judgment  of  the  plain- 
tiffs was  recovered,  owned  a  certain  stock  of 
drugs  and  fixtures,  contained  in  their  drug 
store,  in  the  city  of  Billings;  and  that  the 
said  stock  and  fixtures  were  then  of  the 
value  of  about  $7,000.  It  is  further  averred 
that  on  February  16,  1895,  the  firm  of  Ross 
&  Ck>.  fraudulently,  and  for  the  purpose  of 
hindering,  delaying,  and  defrauding  their 
creditors,  made  and  delivered,  or  pretended 
to  make  and  deliver,  to  the  defendant  L.  H. 
Fenske,  a  certain  chattel  mortgage,  covering 
all  of  the  stock  of  drugs,  etc.,  in  the  said 
store  of  the  said  firm,  but  that  the  said  chat- 
tel mortgage  was  without  any  valuable  con- 
sideration, and  was  fraudulent  and  void,  and 
made  with  the  intent  to  hinder,  delay,  and 
defraud  creditors  of  said  firm,  and  especially 
these  plaintiffs,  and  that  the  said  defendant 
L.  H.  Fenske,  for  the  sole  purpose  of  helping 
the  said  firm  and  the  partners  thereof  in 
their  scheme  to  hinder,  delay,  and  defraud 
the  creditors  of  the  firm,  took  the  property 
described  in  the  mortgage  at  the  said  time 
and  at  all  times  since,  and  still  does  claim 
and  pretend  to  be  the  holder  thereof  by  vir- 
tue of  said  chattel  mortgage.    The  mortgagt 
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contains  the  usual  formal  recitals  included 
in  chattel  mortsages  under  the  laws  of  Mon- 
tana, and,  in  addition  thereto,  covers  all  the 
shelving,  show  cases,  drugs,  medicines,  wines, 
liquors,  etc.,  contained  in  the  drug  store  of 
the  plaintiffs,  and  is  broad  enough  in  its 
terms  to  cover  all  the  goods  and  chattels 
used  in  connection  with  the  said  drug  busi- 
ness, and  all  stocks  that  might  have  been 
subsequently  put  into  the  said  store  to  keep 
up  the  said  business.  The  mortgage  was 
given  to  secure  the  payment  of  a  promissory 
note  for  $4,600,  dated  at  Billings,  February 
16,  1895,  and  due  on  or  before  one  year  after 
date,  by  A.  E.  Ross  and  A.  A.  Fenske  to  L. 
H.  Fenske.  It  was  provided  in  the  mortgage 
that,  in  case  default  was  made  in  the  pay- 
ment of  the  principal  or  interest,  the  mort- 
gagee or  the  sheriff  was  empowered  to  sell 
the  goods  and  chattels  as  prescribed  by  the 
terms  of  the  mortgage,  and  out  of  the  mon^ 
arising  from  such  sale  to  retain  the  princi- 
pal and  interest,  and  the  overplus,  if  any 
there  should  be,  was  to  be  paid  on  demand 
to  the  said  parties  of  the  first  part;  that  is, 
the  firm  of  Ross  &  Co.  It  was  also  provided 
that,  in  case  the  power  of  sale  should  be  ex- 
ecuted, such  sale  should  be  advertised  for 
five  days,  and  might  be  either  public  or  pri- 
vate. Furthermore,  the  mortgage  permitted 
the  mortgagors  to  remain  in  the  possession  of 
the  proper^,  and  to  sell  the  goods  described 
in  the  mortgage,  until  default,  but  provided 
that  if,  prior  to  the  maturity  of  the  indebted- 
ness of  the  firm,  the  property,  or  any  part 
thereof,  was  attached  or  claimed  by  any 
other  person,  or  if  at  any  time  the  mortga- 
gee should  consider  the  possession  of  said 
property,  or  any  part  thereof,  essential  to 
the  security  of  the  payment  of  the  mortga- 
gor's note  or  to  the  preservation  of  said 
property,  then  the  mortgagee  or  the  sheriff 
should  have  the  right  to  immediately  take 
possession  of  the  said  property,  and  the 
whole  or  any  part  thereof,  and  should  have 
the  right,  at  his  option,  to  take  possession 
from  any  person  having  or  claiming  the 
same,  with  or  without  suit  or  process,  and 
for  that  purpose  might  enter  upon  the  prem- 
ises where  the  property  might  be  found.  The 
mortgage  also  included  the  following  provi- 
sions: "It  is  further  expressly  provided  and 
annreed  by  and  betweei}  the  parties  to  this 
mortgage  that  the  parties  of  the  first  part 
TKoss  ft  Co.]  may,  and  they  are  hereby  au- 
thorized to,  sell  from  said  stock  of  drucrs  and 
goods,  wares,  and  merchandise,  and  from 
other  goods  hereafter  added  thereto,  at  re- 
tail, to  the  regular  and  other  customers  in 
the  usual  and  general  way  of  business,  for 
cash,  or  on  not  to  exceed  thirty  days'  credit 
to  responsible  parties ;  but  the  parties  of  the 
first  part  shall  keep  accurate  account  of  all 
such  sales,  and  during  banking  hours  of  each 
day  deposit  the  proceeds  of  such  sales  in 
bank  to  the  credit  of  the  party  of  the  second 
part,  to  apply  on  said  note,  retaining  in  the 
said  store  only  sufficient  of  such  proceeds  to 
pay  current  bills  and  expenses  of  carrying 
on  said  business,  and  for  making  change. 
And  it  is  further  agreed  that  the  parties  of 
the  first  part  will  at  least  once  a  month,  to 
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wity  on  or  before  the  tenth  day  of  each 
month,  during  the  continuance  of  this  mort- 
gage, or  the  extension  thereof,  account  to 
the  party  of  the  second  part  [L.  H.  Fenske] 
for  all  sales  and  collections  made  during  the 
previous  month,  and  pay  over  to  the  party 
of  the  second  part  at  such  times  of  account- 
ing the  proceeds  of  all  such  sales  and  collec- 
tions, to  apply  towards  the  payment  of  said 
promissory  note,  after  deducting  the  actual 
and  necessary  expenses  of  carrying  on  said 
drug  business,  and  the  actual  and  necessary 
living  expenses  of  the  said  A.  E.  Ross,  one 
of  the  parties  of  the  first  part,  and  after 
deducting  enough  to  pay  bills  falling  due  for 
goods  purchased  to  replenish  said  stock  un- 
der the  permission  hereinafter  granted.  And 
it  is  further  agreed  that  the  said  parties  of 
the  first  part  may  from  time  to  time  pur- 
chase new  goods,  wares,  and  merchandise  for 
cash,  or  ite  equivalent,  to  replenish  and  keep 
up  said  stock  of  goods  now  on  hand,  and  au 
such  goods,  wares,  and  merchandise  so  pur- 
chased shall  be  considered  as  covered  by  this 
mortgage  from  and  after  their  arrival  m  the 
said  city  of  Billings,  before  they  are  placed 
in  the  said  store  as  well  as  after ;  and,  when- 
ever the  word  'store'  is  used  in  this  mort- 
gage, it  shall  be  construed  and  understood 
to  mean  the  front  or  sales  room  and  the  rear 
room  or  ware  room  of  said  store,  and  also  the 
basement  situate  under  said  store." 

The  defendanU  by  answer  admitted  the 
facto  pleaded  in  relation  to  the  judgment 
obteined  against  the  firm  of  Ross  &  Co.,  but 
denied  that  the  stock  of  goods  and  fixtures 
were  of  the  value  of  $7,000,  or  of  any  greater 
value  than  $4,000.  They  admitted  the  exe- 
cution of  the  chattel  mortgage,  but  denied 
all  allegations  of  fraud,  and  averred  that  the 
said  chattel  mortgage  was  executed  and  de- 
livered and  accepted  in  good  faith,  and  to 
secure  a  bona  fide  indebt^ness,  as  set  forth 
in  the  mortgage  and  the  answer.  They  af- 
firmatively alleged  that  on  and  before  Feb- 
ruary 10,  1895,  defendant  A.  A.  Fenske  was 
indebted  to  the  defendant  L.  H.  Fenske  in 
the  sum  of  $1,110  and  interest,  which  sum 
had  been  advanced  before  that  time  by  said 
L.  H.  Fenske  to  A.  A.  Fenske,  and  had  been 
used  by  the  latter  in  the  purchase  of  an  in- 
terest in  the  drug  business  of  A.  E.  Ross  ft 
Co.  It  was  alleged  thut  L.  H.  Fenske  at 
the  time  of  the  execution  and  delivery  of 
the  mortgage  was  a  stockholder  in  the  Yel- 
lowstone National  Bank  of  Billings,  and  that 
on  said  February  16,  1895,  A.  E.  Ross  and 
A.  A.  Fenske  were  indebted  to  said  bank  in 
the  sum  of  $2,150,  with  interest,  and  said 
bank  being  desirous  of  having  said  indebted* 
ness  secured,  and  the  said  Ross  and  Fenske 
desiring  to  secure  the  payment  thereof,  it 
was  agreed  between  said  Ross  and  A.  A. 
Fenske,  the  said  bank,  and  the  said  L.  H. 
Fenske  that  the  said  L.  H.  Fenske  should 
become  responsible  to  the  Yellowstone  Na- 
tional Bank  for  the  payment  of  said  indebt- 
edness, and  that  the  same  should  be  secured 
by  the  firm  of  Ross  ft  Co.  by  giving  the 
chattel  mortgage  described  in  this  suit  to 
the  said  L.  H.  Fenske,  and  that  the  amount 
due  the  bank,  together  with  certain  other 
26 
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debts  of  said  firm,  might  be  included  in  the 
said  mortgage,  and  a  note  made  by  the  mem- 
bers of  said  firm  to  L.  H.  Fenske,  including 
the  money  due  the  bank  and  the  indebtedness 
of  $1,110  to  L.  H.  Fenske,  and  the  further 
sum  of  $1,000  due  by  the  said  Ross  and 
Fenske  to  H.  T.  Ramsey,  of  Billings,  for  part 
of  the  purchase  price  of  the  drugs  and  the 
drug  business;  that  it  was  agreed  that,  for 
the  purpose  of  assisting  the  firm  of  Ross  & 
Co.  in  the  continuance  of  their  business,  the 
said  L.  H.  Fenske  should  assume,  and  that  he 
did  assumej  and  did  agree  with  Ross  &>  Co. 
and  the  bank  and  the  said  Ramsey  to  pay, 
the  aforesaid  debts  of  Ross  k  Co.  to  the 
said  respective  parties,  and  that  pursuant  to 
said  agreement  L.  H.  Fenske  did  from  time 
to  time  make  payments  on  the  said  debts  of 
Ross  &  Co.  to  the  bank,  and  paid  all  the 
money  due  to  the  bank,  excepting  the  sum  of 
$750,  which  remained  unpaid  at  the  time  of 
the  filing  of  the  answer;  and  that  L.  H. 
Fenske  had  entirely  discharged  the  debt  due 
by  the  said  firm  to  Ramsey.  It  was  also  al- 
leged that  when  the  mortgage  was  given 
there  were  some  bills  for  goods  that  had 
been  ordered  by  the  firm  of  Ross  &>  Co., 
amounting  to  about  $298,  which  the  said  L. 
H.  Fenske  agreed  to  pay,  and  that  said  sum 
was  included  in,  and  was  part  of,  the  consid- 
eration of  the  $4,500  note  described  in  the 
mortgage,  and  which  said  bills  L.  H.  Fenske 
paid  m  full  before  the  commencement  of  this 
suit.  It  was  further  alleged  that  the  mort- 
gage was  made  in  good  faith,  and  for  the 
better  security  of  the  payment  of  the  debts 
of  said  A.  E.  Ross  and  A.  A.  Fenske  to  the 
bank,  and  to  indemnify  the  said  L.  H.  Fenske 
against  loss  by  reason  of  his  having  assumed 
and  agreed  to  pay  the  various  sums  of  money 
as  heretofore  described,  and  which  he  had 
paid  in  good  faith,  and  for  the  further  pur- 
pose of  enabling  the  said  Ross  &  Co.  to  con- 
tinue their  business.  It  was  then  set  forth 
that  Ross  &  Co.  continued  the  drug  busimess 
according  to  the  terms  of  the  mortgage  un- 
til June  24,  1895,  when  the  defendant  L.  H. 
Fenske,  the  mortgagee,  feeling  and  deeming 
himself  insecure,  and  that  the  possession  of 
the  property  was  essential  to  his  security, 
took  possession  of  the  property  described  in 
the  mortgage,  under  the  terms  thereof,  and 
retained  the  said  property  in  his  hands,  sell- 
ing therefrom  at  private  sale  in  the  usual 
course  of  business,  but  in  his  name  as  mort- 
gagee, until  November  20,  1895,  when,  as 
mortgagee,  after  having  given  due  notice 
pursuant  to  the  provisions  of  the  chattel 
mortgage,  he  sold  the  property  remaining  at 
public  auction,  and  that  he,  the  said  L.  H. 
Fenske,  bought  the  same  in  for  $1,600,  that 
being  the  best  and  highest  bid  made;  that 
the  said  sum  of  $1,600,  together  with  $55, 
the  sum  bid  for  the  book  accounts,  was  the 
reasonable  value  of  said  property ;  that  after 
he  took  possession  under  the  mortgage,  and 
after  paying  the  actual  expenses  of  conduct- 
ing the  business,  all  the  receipts  were  ap- 
plied towards  the  liquidation  of  the  debt  se- 
cured by  the  mortgage;  that  after  properly 
applying  the  receipts  of  all  kinds  to  the  pay- 
ment of  the  mortgiaige  debt>  less  the  expenses 
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of  foreclosure,  sale,  and  retention,  and  after 
applying  the  proceeds  of  the  sales  turned 
over  by  Ross  &  Co.  between  the  time  of  the 
giving  of  the  mortgage  and  the  time  thai 
the  mortgagee  took  possession,  there  was  a 
balance  still  due  on  the  mortgage  of  $2,506, 
no  part  of  which  had  been  paid  when  the  an- 
swer was  filed;  and  that  thereafter,  on  De- 
cember 10,  1895,  the  said  L.  U.  Fenske  sold 
all  the  property  that  had  been  bought  in  by 
him  for  $1,600,  which  sum,  he  alleged,  was 
the  reasonable  value  thereof. 

The  questions  of  fact  involved  were  tried 
by  a  jury,  who  returned  a  general  verdict 
and  special  issues  for  the  plaintiffs.  The 
special  issues  submitted  directly  involved  the 
question  of  the  good  faith  of  Ross  &  Co.  at 
the  time  of  the  execution  of  the  chattel 
mortgage.  The  Jury  found  that  they  in- 
tended to  hinder,  delay,  and  defraud  their 
creditors.  Thereafter  the  defendants  moved 
to  set  aside  the  findings  of  the  jury.  The 
court  sustained  this  motion,  for  the  reason 
that  the  findings  and  the  verdict  were  con- 
trary to  the  law  and  the  evidence,  and  found 
the  issues  generally  in  favor  of  the  defend- 
ants and  against  the  plaintiffs,  and  gave  the 
defendants  judgment  for  costs.  From  this 
judgment,  plaintiffs  appeal. 

Measra.  Ovllen,  Day,  ft  Cnllen,  and  J. 
A.  SaTase,  for  appellants: 

The  mortgage  was  void  as  a  matter  of  law, 
for  the  reason  that  it  provides  for  a  tale  by 
the  mortgagors  on  credit. 

Rooheleau  v.  Boyle,  11  Mont.  457,  28  Pac. 
872;  Rosenstein  v.  Coteman,  18  Mont.  459, 
45  Pac.  1081. 

If  it  appears  that  the  essential  character- 
istics of  an  assignment  are  present,  it  is  im- 
material what  the  parties  may  term  the  in- 
strument. 

Marshall  v.  Livingston  If  at.  Bank,  11 
Mont.  351,  28  Pac.  312. 

The  existence  of  fraud  is  an  inference  to 
be  drawn  by  the  jury  whenever  there  is  a  con- 
troversy about  the  facts,  and  by  the  court 
when  there  is  none. 

Merchants*  Nat,  Bank  v.  Cfreenhood,  16 
Mont.  895,  41  Pac.  250,  851. 

Selling  in  the  ordinary  course  of  business, 
paying  operating  expenses,  replenishing 
stock,  and  treating  the  stock  of  goods  and 
the  store  in  all  respects  as  if  it  were  defend- 
ant's owB,  amount  to  a  conversion,  and  ren- 
der him  liable  to  these  plaintiffs  for  the 
value  of  the  property  at  the  time  he  took  it. 

Harder  v.  Hosp,  69  Wis.  288.  34  N.  W. 
145;  Lininger  v.  Berron,  23  Neb.  197,  36 
N.  W.  481;  Loeh  v.  Milner,  21  Neb.  392.  32 
N.  W.  205;  Lomaw  v.  Walk,  33  Or.  385.  54 
Pac.  199. 

Mr.  O.  F.  Goddard,  for  respondents: 

The  stipulation  in  the  mortgage  allowing 
the  mortgagor  Ross  to  retain  his  living  ex- 
penses out  of  the  proceeds  of  sales  did  not 
per  se  render  the  mortgage-  void  on  its  face. 

Cobbey,  Chat  Mortg.  SS  226  et  seq.;  Peo- 
ples Bav.  Bank  v.  Bates,  120  U.  S.  556.  30 
L.  ed.  754.  7  Sup.  Ct.  Rep.  679;  Etheridge 
V.  Sperry,  139  U.  S.  275,  35  L.  ed.  176.  11 
Sup.  Ct  Rep.  565;   Jetoell  v.   Knight,  123 
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U.  8.  433,  31  L.  ed.  193,  8  Sup.  Ct  Rep.  193; 
Magniao  v.  Thompson,  7  Pet.  848,  8  L.  ed. 
709;  Bean  v.  Patterson,  122  U.  S.  496,  30 
L.  ed.  1126,  7  Sup.  Ct.  Rep.  1298. 

A  chattel  mortgage  upon  a  stock  of  mer- 
chandise to  secure  a  bona  fide  debt,  which 
allows  possession  to  remain  in  the  mortga- 
gor under  an  agreement  that  he  shall  sell 
and  apply  the  proceeds  to  payment  of  the 
debt>  18  prima  facie  valid  and  binding  upon 
all  parties. 

Benham  y.  Ham,  6  Wash.  128,  31  Pac. 
459;  Etheridge  y.  Bperry,  139  U.  S.  276,  35 
L.  ed.  176,  11  Sup.  Ct  Rep.  665;  Rooheleau 
▼.  Boyle,  11  Mont.  451,  28  Pac.  872;  Currie 
y.  Bowman,  25  Or.  364,  35  Pac.  848;  Hixon 
v.  Hubbell,  4  Okla.  224,  44  Pac  222. 

This  being  an  equity  case,  the  yerdict  of 
the  jury  was  only  advisory,  and  the  court 
oould  set  it  aside  if  contrary  to  law  and  evi- 
dence ;  and  the  action  of  the  court  in  setting 
aside  the  verdict  of  the  jury  was  a  matter 
of  sound  judicial  discretion,  and  will  not 
be  disturbed  bv  this  court  unless  there  ap- 
pears to  have  been  an  abuse  of  sudi  discre- 
tion by  the  court  below. 

Mitchell  V.  Campbell,  14  Or.  454,  13  Pac. 
190;  Pittman  v.  Pittman,  3  Or.  553;  lAvesley 
V.  O'Brien,  6  Wash.  553,  34  Pac  134;  San- 
horn  V.  Centralia  Furniture  Mfg.  Co,  5  Wash. 
150,  31  Pac.  466;  State  v.  Lee  Ping  Bow,  10 
Or.  27;  Warring  v.  Freear,  64  Cal.  54,  28 
Pac.  115;  Johnson  v.  Powers,  65  Cal.  179, 
3  Pac.  625;  SpoUisvoood  v.  Weir,  66  Cal. 
526,  6  Pac.  381 ;  Hoggin  v.  Raymond,  67  Cal. 
302,  7  Pac.  721;  Barker  v.  Gould,  122  Cal. 
240,  54  Pac  845;  Kline  v.  Oraff,  8  Kan. 
-^PP*  — f  64  P^*  328;  Gillette  v.  Murphy, 
7  Okla.  91,  54  Pac  413. 

It  is  not  necessary  to  the  validity  of  a 
mortgage  that  it  should  truly  state  the  debt 
it  is  intended  to  secure,  but  it  shall  stand 
as  a  security  for  the  real  equitable  claims 
of  the  mortgagees,  whether  they  existed  at 
the  date  of  the  mortgage,  or  arose  after- 
wards upon  the  faith  of  the  mortgage  and 
notice  of  the  defendant's  equity. 

Shirras  v.  Caig,  7  Cranch,  34,  3  L.  ed.  260; 
Conard  v.  Atlantic  Ins.  Co.  1  Pet  386,  448, 
7  L.  ed.  189,  216. 

A  chattel  mortgage  is  not  invalid  because 
the  amount  it  promises  to  pay  exceeds  the 
indebtedness  which  it  was  given  to  secure, 
in  the  absence  of  fraud  or  usury,  but  it  is 
a  valid  collateral  security  for  the  amount 
actually  owing. 

Kiser  v.  Carrollton  Dry-Goods  Co.  96  Ga. 
760,  22  S.  E.  303;  Goodheart  v.  Johnson, 
88  111.  58;  Speer  v.  Shinner,  35  HI.  282; 
Bodley  v.  Anderson,  2  111.  App.  450;  Mon- 
not  y.  Ibert,  33  Barb.  24. 

A  contingent  liability  is  a  good  consideri^- 
tioo  for  a  mortgage  of  chattels. 

Warren  v.  His  Creditors,  3  Wash.  48,  28 
Pac  257;  Cobley,  Chat  Mortg.  138;  Wood 
v.  Franks,  67  Cal.  82,  7  Pac.  50;  Tully  v. 
Harloe,  35  Cal.  309 ;  Lawrence  v.  Tucker,  23 
How.  14,  16  L.  ed.  474;  Shirras  v.  Caig,  7 
Cranch,  34,  3  L.  ed.  260. 

Poesession  by  the  mortgagee  of  mortgaged 
property  cures  all  defects  in  the  mortgage. 

Lemon  v.  Wolff,  121  Cal.  272,  53  Pac  801 ; 
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Leech  v.  Arkansas  City  Mfg.  Co,  8  Kaa.  App. 
— ,  56  Pac.  135;  Jones,  Chat.  Mortg.  178; 
Cobbey,  Chat  Mortg.  498;  Durham  v.  Hod- 
ley,  47  Kan.  73,  27  Pac  105 ;  Frost  v.  Citi- 
zens'  Nat.  Bank,  68  Wis.  234,  32  N.  W.  110; 
Farmers'  d  M.  Bank  v.  Orm^  (Ariz.)  52  Pac 
473 ;  Dolan  v.  Van  Demark,  35  Kan.  304,  10 
Pac  848;  Morrow  v.  Reed,  30  Wis.  81. 

The  mortgagee  had  a  right,  and  it  waa  his 
duty,  to  foreclose  the  mortgage  and  sell  the 
property,  where  the  property  was  liable  to 
fluctuate  in  the  market,  within  a  reasonable 
time  after  taking  possession. 

Lomaa  v.  Walk,  33  Or.  385,  54  Pac.  199. 

Hunt,  J.,  delivered  the  opinion  of  the 
court : 

The  contention  of  appellants  is  that  the 
mortgage  was  void  because  it  contained  a 
provision  for  the  use  and  benefit  of  the 
mortgagors,  by  providing  that  out  of  the 
proceeds  of  the  sales  of  the  property  cov- 
ered by  the  mortgage  the  mortgi^ors  were 
permitted  to  retain  the  necessary  living  ex- 
penses of  one  of  them,  and  because  it  was 
provided  that  the  mortgagors  might  sell  the 
mortgaged  property  at  retail,  in  the  usual 
and  general  way  of  business,  for  cash,  or  on 
not  to  exceed  thirty  days'  credit  to  respon- 
sible parties.  We  glean  from  the  record  the 
following  facts,  which  should  be  considered 
in  the  determination  of  the  questions  pre- 
sented by  the  appellants:  A.  £.  Ross  and 
A.  A.  Fenske  formed  their  partnership  to 
enter  into  the  drug  business  in  June,  1894. 
At  the  time  they  s&rted  they  borrowed  some 
money  from  the  Yellowstone  National  Bank, 
and  bought  a  stock  of  drugs  from  one  H.  T. 
Ramsey,  paying  him  $1,500  in  money,  and 
giving  him  notes  for  the  balance  due  him. 
They  afterwards  added  to  the  stock  of  goods 
bought  from  Ramsey  by  purchases  from 
wholesale  drug  houses.  On  February  16, 
1895,  an  inventory  was  taken,  and  the  chat- 
tel mortgage  referred  to  in  the  statement  of 
facts  preceding  this  opinion  was  given  to  L. 
H.  Fenske  for  the  purpose  of  securing  what 
they  owed  to  Fenske,  the  bank,  to  fStmsey, 
and  other  parties.  The  firm  ran  the  busi- 
ness until  June  24,  1895,  purchasing  ^oods 
from  time  to  time  with  money  taken  in  by 
them  in  their  store.  The  mortgagor  Ross 
drew  out  from  the  proceeds  of  the  sales  of 
goods  about  $100  a  month  for  his  living  ex- 
penses. A.  A.  Fenske,  the  other  partner  and 
mortgagor,  took  no  part  in  the  conduct  of 
the  business,  which  never  seems  to  have  been 
profitable,  owing  to  heavy  expenses.  On 
June  24,  1895,  the  mortgagee  took  posses- 
sion, which  was  voluntarily  surrendered  to 
him  by  the  mortgagors.  At  the  time  the 
mortgagee  took  possession  the  mortgagors 
were  being  pressed  for  payment  by  certain 
of  their  creditors,  but  tne  evidence  is  that 
the  mortgage  was  executed  to  secure  the 
notes  which  were  assumed  by  the  mortgagee, 
L.  H.  Fenske.  The  mortgagee  testified  that 
he  saw  that  the  business  was  not  paying 
anything,  and  he  asked  the  mortgagors  for 
a  chattd  mortgage,  and  took  the  mortgage 
to  indemnify  himself  for  moneys  which  he 
agreed  to  pay  to  the  bank,  and  which  were 
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due  by  the  firm,  and  for  money  due  to  Ram- 
Bey,  and  for  the  sum  of  $1,100  due  by  one  of 
the  partners  to  himself.  He  said  that  he 
understood  that  an  attachment  was  about  to 
be  served  upon  the  property  of  the  mortga- 

fors,  and  in  pursuance  of  advice  by  counsel 
e  immediately  took  possession  under  the 
terms  of  his  mortgage,  put  one  Hill  in  charge 
of  the  store,  and  continued  to  run  the  busi- 
ness for  a  time.  The  expenses  were  so 
heavy,  however,  that  he  concluded  to  sell  it 
all  off.  While  he  was  running  the  business 
he  sold  in  the  usual  course  of  trade,  and 
finally  closed  the  whole  stock  out  at  auc- 
tion on  November  24,  1805,  and  bought  it  in 
himself  for  $1,600.  This  sale  was  at  public 
auction,  and  numerous  persons  were  present, 
includinff  a  representative  of  these  plaintiffs. 
Some  safes  on  credit  had  been  made  while 
the  mortgagee  was  in  charge,  and  tfefore  the 
iBortgagee  took  charge,  but  about  90  per 
cent  of  the  sums  charged  had  been  collected 
before  this  suit  was  commenced.  At  the 
time  of  the  execution  of  the  mortgage,  in 
Februarv,  1895,  an  inventory  was  taken,  and 
the  goods  and  fixtures  valued  at  $6,620.92, 
the  stock  itself  being  put  at  a  little  over 
$5,000.  From  the  time  of  the  execution  of 
the  mortgage,  in  February,  and  up  to  the 
time  of  taking  possession  by  the  mortgagee, 
in  June,  1895,  the  firm's  receipts  were  l3,- 
054.90.  Of  this  sum  $1,144.05  was  deposit- 
ed in  bank.  The  firm  also  purchased  $1,- 
635.33  worth  of  merchandise  during  that 
time.  The  total  credit  sales  for  that  time 
were  $860.05.  The  mortgagor  Ross  drew  out 
$385.35.  The  expenses  (rent,  clerk  hire, 
etc.)  amounted  to  $1,525.50.  When  the 
mortgagee  took  possession  another  inventory 
was  taken,  whereat  the  stock  was  valued  at 
$8,872.52,  and  the  fixtures  at  $900.  From 
the  time  of  the  execution  of  the  mortgage  un- 
til the  mortgagee  took  possession  monthly 
reports  of  the  business  were  made  to  the 
mortgagee,  and  the  $1,144.05  deposited  in 
the  bank  by  the  firm  was  put  to  the  credit  of 
L.  H.  Fenske,  the  mortf^agee  under  the  terms 
of  the  mortgage;  and  from  such  deposits 
there  were  paid  considerable  sums  due  for 
goods,  by  checks  drawn  by  the  mortgagee. 
When  the  inventory  was  made  at  the  time 
the  mortgagee  took  possession,  it  was  com- 
puted upon  the  basis  that  if  a  man  could  be 
found  who  desired  to  go  into  the  drug  busi- 
ness in  Billings,  and  invest  in  a  drug  store, 
and  keep  up  the  business,  and  was  willing  to 
pay  for  the  goodwill  and  other  appurte- 
nances of  such  a  business,  the  prices  were 
fair  and  reasonable.  The  values  were  with 
relation  to  the  wholesale  price  list  plus  the 
freight.  It  is  shown  by  a  statement  in  the 
record  that  the  mortgagee,  from  the  time  he 
took  possession  of  the  property,  deposited  in 
bank  the  sum  of  $1,518.55;  and  a  recapitula- 
tion showing  cash  receipts  since  the  execu- 
tion of  the  mortgage  disclosed  that  $7,125.01 
had  been  received  in  that  time,  out  of  which 
there  had  been  paid  for  merchandise  and  ex- 
penses the  sum  of  $0,353.75,  which  with  the 
sum  of  $27.78,  representing  a  loan  and  cash 
balance  in  bank,  left  a  balance  of  $743.48  to 
be  applied  to  the  mortgage  debt.  We  notice 
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that  included  in  the  expenses  from  the  time 
the  mortgagee  took  possession,  in  June,  to 
November,  1895«  he  paid  to  Ross,  the  mort- 
gagor, the  sum  of  $515.35  for  living  ex- 
penses. The  management  of  the  store  was 
m  Mr.  Hill,  who  had  been  a  clerk  in  the  em- 
ploy of  the  mortgagors,  Ross  &  Co.  The 
purchaser,  after  the  auction  sale,  testified 
that  at  the  time  he  purchased  the  goods  he 
thought  they  were  worth  about  50  cents  on 
the  dollar  of  the  invoice,  and  that  he  believed 
he  paid  a  fair  market  price  for  them  in  No- 
vember, when  he  bought. 

We  believe  that»  upon  consideration  of  all 
this  evidence,  the  court  was  justified  in  find- 
ing no  actual  and  intentional  fraud  on  the 
part  of  the  mortgagors  and  the  mortgagee. 
The  fact  that  a  relationship  existed  between 
one  of  the  mortgagors  and  the  mortgagee 
cannot  invalidate  the  mortgage.  If  the  debt 
was  one  honestly  due,  the  mortgagors  had  a 
right  to  secure  it,  whether  due  to  a  relation 
or  anyone  else,  even  though  their  action  left 
nothing  for  their  other  creditors,  provided, 
always,  the  transaction  was  in  good  faith, 
and  entered  into  with  honest  intention.  As 
evidence  of  fraud,  and  of  an  intent  to  hinder 
and  delay  creditors,  plaintiffs  also  mention 
the  fact  that  part  of  the  amount  included  in 
the  partner's  note  to  Fenske  was  an  indi- 
vidual indebtedness  of  $1,100  due  by  one  of 
the  partners.  This  statement  is  correct,  as 
the  testimony  shows  that  $1,100  was  loaned 
by  the  mortgagee  to  one  of  the  mortgagors, 
who  used  the  money  borrowed  to  buy  an  in- 
terest in  the  new  drug  firm  of  Ross  ft  Co.  at 
the  time  that  the  partnership  between  Ross 
and  Fenske  was  formed.  But  the  mortgagee 
took  the  note  of  the  copartners  and  the  mort- 
gage by  the  firm  in  good  faith  and  for  value. 
When  the  partners  executed  the  mortgage, 
they  had  full  possession  of  the  property, — 
no  lien  had  attached  to  it;  and,  both  part- 
ners consenting,  their  right  to  mortgage  the 
stock  in  good  faith  could  not  be  denied.  The 
principle  that  the  assets  of  a  partnership  are 
for  distribution  to  their  creditors  does  not 
obtain,  without  regard  to  rights  already  ex- 
isting. Again,  the  right  to  have  partnership 
property  first  applied  to  partnership  debts 
IS  one  primarily  for  the  benefit  of  the  part- 
ners; and,  if  they  waive  such  right,  firm 
creditors  cannot  invoke  it  to  secure  prefer- 
ences over  mortgage  creditors.  These  ru1p« 
rest  upon  the  principle  that  the  right  of 
creditors  of  a  partnership  to  have  partner- 
ship debts  paid  out  of  partnership  property 
before  the  debts  of  an  individual  partner  is 
not  a  lien  or  trust,  but  is  a  derivative  equity 
from  the  partner,  and  can  be  made  effective 
only  through  the  equity  of  an  individual 
partner,  to  which  the  creditor  is  subrogated. 
It  follows  that,  if  such  partner  is  in  no  po- 
sition to  enforce  it,  a  firm  creditor  cannot 
"So,  if,  before  the  interposition  of  the  court 
is  asked,  the  property  has  ceased  to  belong 
to  the  partnership, — ^if  by  a  bona  fide  trans- 
fer it  has  become  the  several  property  either 
of  one  partner  or  of  a  third  person, — ^the 
equities  of  the  partners  are  extinguished, 
and  consequently  the  derivative  equities  of 
the  creditors  are  at  an  end.    It  is  therefore 
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always  essential  to  any  preferential  right  of 
the  creditors  that  there  shall  be  property 
owned  by  the  partnership  when  the  claim  for 
preference  is  sought  to  be  enforced."  Case 
T.  Beauregard,  90  U.  S.  110,  26  L.  ed.  370. 
See  also  Reynolds  v.  Johneon,  54  Ark.  449, 
16  S.  W.  124;  Purple  v.  Farrington,  119  Ind. 
104,  4  L.  R.  A.  535,  21  N.  £.  543;  Smith  ▼. 
Smith  Bros.  87  Iowa,  93,  54  N.  W.  73;  Re 
Edwards,  122  Mo.  426,  29  L.  R.  A.  681,  25  S. 
\V.  904. 

The  additional  fact  that  the  mortgagor 
was  allowed  to  draw  $100  per  month  from 
the  date  of  the  mortgage  until  the  sale  of 
the  property  by  the  mortgagee  at  auction  is 
not  of  itself,  or  in  connection  with  the  other 
facts  in  evidence,  conclusive  of  fraud.  If 
the  mortgagor  was  employed  by  the  mortga- 
gee after  the  latter  took  possession,  he  was 
entitled  to  compensation.  If  he  was  not,  but 
was  allowed  to  receive  money,  it  was  evi- 
dence tending  to  establish  a  fraudulent  in- 
tent on  the  part  of  the  parties  to  the  mort- 
gage. But,  as  the  district  court  has  found 
uie  issues  generally  in  favor  of  defendants, 
and  there  is  evidence  sufficient  to  justify  the 
action  of  the  court,  this  court  cannot  now  set 
aside  the  conclusions  of  the  district  court,  as 
unwarranted  by  the  evidence.  The  finding 
by  the  judge  that  the  whole  transaction  was 
entered  into  in  good  faith,  and  for  the  pur- 
pose of  securing  defendant  L.  H.  Fenske  and 
certain  creditors  whose  debts  were  evidenced 
by  the  note  for  $4,500  made  by  the  mortga- 
gors at  the  time  of  the  execution  of  the  mort- 
gage, is  supported  ( Haggin  v.  Saile,  23  Mont. 
— ,  59  Pac.  154) ;  and  we  shall  therefore  pass 
to  the  question  of  whether  or  not,  as  a  mat- 
ter of  law,  the  mortgage  was  invalid,  and 
operated  as  a  fraud  against  the  creditors  of 
the  mortgagors.  To  that  we  briefly  address 
ourselves.  Involved  in  this  inquiry  is  the 
assertion  of  appellante  that  the  instrument 
under  consideration  is,  in  effect,  an  assign- 
ment for  the  benefit  of  the  creditors  of  Ross 
k  Co.,  and  should  be  so  regarded.  The  facte, 
however,  will  not  bear  out  this  stetement; 
for  they  go  to  prove  that  Ross  &  Co.  intended 
to  keep  up  their  business,  if  they  could,  and 
that  they  merely  gave  the  mortgage  to  se- 
cure Fenske  for  a  debt  due  to  him.  and  to 
indemnify  him  for  coming  to  their  relief 
when  other  creditors  were  demanding  imme- 
diate payment,  and  threatening  to  attech 
their  property.  As  far  as  we  can  gather 
from  the  evidence  in  support  of  the  court's 
finding,  they  had  no  intent  to  devest  them- 
selves of  title  and  all  control  of  their  stock 
of  goods  by  conveying  the  same  to  a  trustee 
for  the  purpose  of  securing  a  distribution  of 
ite  proceeds  among  a  portion  of  their  cred- 
itors, which  would  have  made  the  instm- 
ment^  in  legal  effect,  an  assignment  for  the 
benefit  of  their  creditors,  as  was  held  in 
Marshall  v.  lAvingaton  Nat,  Bank,  11  Mont. 
351,  28  Pac.  312.  Here  we  find  the  mortga- 
gors reteincd  possession,  and  intended  to 
Only  give  a  lien  on  their  property,  preserv- 
ing their  equity  of  redemption,  while  in  that 
case  the  mortgagor  intended  to  make  an  ab- 
solute appropriation  of  property  to  his  cred- 
itors by  authorizing  immediate  possession, 
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passing  both  th*  legal  and  equiteble  title  alh 
solutely  beyond  his  control  to  ine  mortgagee, 
which  was  to  sell,  collect  the  proceeds,  pay 
expenses,  pay  certain  notes,  and  then  account 
for  any  balance  to  the  debtor.  The  fact  that 
a  mortgage  upon  all  of  a  debtor's  property 
operates  to  secure  certein  creditors  does  not 
of  itself  make  the  security  an  assignment, 
where  the  written  contract  and  toe  acte 
thereunder  show  an  intention  to  give  a  se- 
curity only,  although  it  becomes  the  duty  of 
courts  to  examine  into  the  circumstences  of 
such  transfers  very  carefully,  lest  a  transac- 
tion be  given  an  effect  in  express  contradic- 
tion of  the  intention  of  the  parties  to  it. 
Tested  by  these  principles,  we  conclude  that 
Ross  &  Co.  mortgaged  their  stock  to  Fenske, 
and  that  the  law  of  chattel  mortgages  and 
that  of  assignmente  for  the  benefit  of  cred- 
itors must  be  applied  to  the  contract  in  ques- 
tion. 

A  mortgage  which  authorizes  the  mortga- 
gor to  retein  possession,  with  the  right  to 
sell  a  stock  of  goods  mortgaged,  in  the  ordi- 
nary and  usual  course  of  tr^e,  if  otherwise 
good,  is  on  ite  face  a  valid  instrument,  pro- 
vided it  appears  therein  that  such  sales  are 
to  be  for  the  benefit  of  the  mortgagee,  and 
he  is  to  account  to  the  mortgagee  for  the  pro- 
ceeds of  the  sales.  To  this  ertent  the  courte 
and  text  writers  have  advanced  in  later 
years.  We  must  remember  that,  as  a  sub- 
stitute for  possession  in  the  mortgagee,  the 
mortgage  must  be  filed  in  the  office  of  the 
county  clerk.  Secrecy  is  thus  obviated,  and 
opportunity  to  perpetrate  fraud  is  ffreatlv 
lessened.  The  records  are  public,  and  crea- 
itors  are  thereby  constructivelv  advised  of 
the  nature  and  provisions  of  the  mortgage. 
They  have  a  knowledge  that  the  mortgagor 
has  given  a  lien  upon  his  stock  of  goods,  and 
of  the  provisions  of  the  contract  granting 
the  lien.  It  is  the  policv  of  the  recording 
acts  that  has  outweighed  the  policy  of  an 
older  rule,  under  which,  upon  tne  theory  of 
constructive  fraud,  mortgages  with  power  to 
sell  the  mortgaged  goods  in  tne  usual  course 
of  trade  were  so  often  held  void.  Mortgages 
of  stocks  in  trade,  with  right  to  sell,  cannot 
be  said  by  judges  to  be  the  result  ojf  fraud- 
ulent intentions  on  the  part  of  the  parties  to 
them,  unless  such  intentions  existed  in  fact 
On  the  contrary,  as  Justice  Brewer  said  of 
such  transactions  in  Etheridge  v.  Sperry,  139 
U.  S.  266,  35  L.  ed.  171,  11  Sup.  Ct.  Rep.  565, 
the  Supreme  Court  could  not  "be  blind  to  the 
fact  that  the  tendency  of  this  commercial 
age  is  towards  increased  facilities  in  che 
transfer  of  property,  and  to  uphold  such 
transfers  so  far  as  they  are  made  in  good 
faith."  In  our  opinion,  where  the  law  re- 
quires the  filing  of  a  chattel  mortgage  with 
the  county  clerk,  as  it  does  in  Montana,  in 
cases  where  the  mortgage  provides  that  the 
property  may  remain  in  the  possession  of  the 
mortgagor  (Comp.  Stet  1887,  div.  5,  S  1540; 
Civil  Code,  S  3804),  and  where  "any  interest 
in  personal  property  which  is  capable  of  be- 
ing transferred  may  be  mortgaged,"  which 
was  the  law  generally  before  tne  Codes  were 
adopted,  as  well  as  now  (Civil  Code,  S  3860) , 
the  records  give  the  requisite  information  to 
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persons  dealing  with  the  mortgagors;  and 
contracts  by  way  of  security  upon  a  stock  of 
goods,  with  power  to  sell,  under  an  agree- 
ment to  apply  the  avails  of  sales  to  the  pay- 
ment of  the  mortgage  debt,  should  be  upheld, 
as  promoting,  rather  than  retarding,  busi- 
ness arrangements,  for  they  are  not  only 
compatible  with  perfect  honesty,  but  suffer 
many  a  business  to  be  Kept  up  which  would 
otherwise  fail,  and  afford  many  a  debtor  an 
opportunity  to  gain  a  solid  foothold  in  a 
community  where  he  might  otherwise  go  to 
the  wall.  "It  is  to  be  observed,"  say  the  su- 
preme court  of  Vermont  in  Peahody  v.  Lan- 
don,  61  Vt  318,  17  Atl.  781,"  that  the  mort- 
gagee in  such  a  case  places  the  avails  of  the 
sale  wholly  within  the  power  of  the  mortga- 
gor, and  must  trust  him,  to  a  greater  or  less 
extent,  to  pay  them  over  on  the  debt  secured. 
Yet,  with  the  general  power  of  sale,  the  par- 
ties, when  the  mortgage  is  made  honestly,  in- 
tend the  property  conditionally  conveyed  as 
security  for  the  payment  of  the  debt,  and  use 
it  for  that  purpose.  There  is  no  question 
in  regard  to  the  validity  of  such  mortgages 
between  the  parties.  It  is  contended  that 
they  should  not  be  held  fraudulent  per  ae 
and  void,  because  such  mortgages  furnish  a 
convenient  opportunity  to  cover  the  proper- 
ty away  from  the  other  creditors  for  tne  ben- 
At  of  the  mortgagor,  when  they  may  be  hon- 
estly intended  and  used  to  secure  the  pay- 
ment of  the  mortgagee's  debt  in  the  most 
economical,  and  in  such  an  inexpensive,  man- 
ner as  to  save  soniething  for  the  other  cred- 
itors, or  at  least  for  the  mortgagor.  It 
seems  to  us  that,  so  far  as  controlled  by  pub- 
lic policy,  the  question  is  for  the  legislature, 
rather  than  for  the  court,  and  that  the  fun- 
damental error  of  Mr.  Pierce,  and  the  au- 
thorities  which  hold  such  mortgages  fraud- 
ulent per  se  and  void,  lies  in  assuming  that 
the  question  is  to  be  determined  by  the  prin- 
ciples of  the  common  law  as  propounded  in 
Twyne*s  Case  [3  Coke,  80b],  rather  than  by 
a  fair  construction  of  the  provisions  of  the 
statute,  and  of  public  policy  as  indicated  by 
the  provisions  of  the  statute."  Jones, 
Chatt.  Mortg.  S  381,  regards  such  mortgages 
as  valid,  and  rests  his  text  upon  the  princi- 
ple that  the  statutes  authorizing  chattel 
mortgages  where  the  mortgagor  retains  pos- 
session would  fail  of  their  purpose  in  re- 
spect to  an  important  class  of  property, — 
merchandise  held  in  stock  and  for  sale, — if 
the  doctrine  of  constructive  fraud  must  ob- 
tain, and  render  such  instruments  void  on 
their  face.  The  authorities  for  the  more 
modern  rule  impress  us  as  sound  in  their 
reasoning,  and  we  hold  that  the  question  of 
the  good  faith  of  a  mortgage  transaction  like 
the  one  before  us  is,  on  principle,  not  to  be 
decided  as  one  entirely  of  law,  but  is  largely 
one  of  fact,  and  must  be  ruled  upon  accord- 
ingly. Etheridqe  v.  Sperry,  139  U.  S.  266, 
35  L.  ed.  171,  11  Sup.  Ct.  Rep.  665;  Leopold 
V.  Silverman,  7  Mont.  266,  16  Pac.  580,  de- 
cided by  the  territorial  supreme  court,  fol- 
lowed the  supposed  doctrine  of  Robinson  v. 
Elliott,  22  Wall.  513,  22  L.  ed.  758;  but 
since  those  two  decisions  in  People*8  8av. 
Bank  v.  Bates,  120  U.  S.  556,  30  L.  ed.  754, 
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7  Sup.  Ct.  Rep.  679,  and  Etheridge  ▼.  Speny, 
already  cited,  the  Supreme  Court  of  the 
United  States  has  declined  to  accede  to  the 
doctrine  of  the  case  of  Robinson  v.  ElliotC, 
22  Wall.  513.  22  L.  ed.  758,  m  interpreted  in 
Leopold  V.  Silvermanj  supra,  while  this 
court  has  likewise  modified,  if  it  has  not 
drawn  away  from,  the  views  expressed  in 
Leopold  T.  Silverman,  by  already  putting  it- 
self in  accord  with  the  better  rule.  Roche- 
leau  V.  Boyle,  11  Mont.  451,  28  Pac.  872; 
Heilbronner  v.  Lloyd,  17  Mont  299,  42  Pac 
853. 

Nor  is  the  mortgage  on  its  face  invalid  be- 
cause it  authorized  one  of  the  mortgagors  to 
retain  his  necessary  living  expenses;  for  if 
there  be  no  fraud  in  law  by  necessary  impli- 
cation from  the  mortgage  of  the  stock  in 
trade  with  power  to  sell  to  pay  the  debt  due 
the  mortgagee,  and  account  for  the  sales  to 
him,  or  generally  from  a  chattel  mortgage 
of  all  the  goods  of  a  merchant,  with  such 
powers  and  agreements  contained  within  it, 
it  is  difficult  to  see  how  an  agreement  which 
allows  the  mortgagor  to  draw  out  enough  for 
his  subsistence  necessarily  has  the  effect  to 
hinder,  delay,  or  defraud  creditors,  and  is  a 
fraud  upon  them.  It  certainly  is  competent 
evidence  to  be  considered  in  the  determina- 
tion of  the  question  of  the  good  faith  of  the 
parties  to  the  mortgage,  but  if  the  whole 
transaction  is  honest,  and  has  been  entered 
into  in  good  faith  by  all  parties  to  the  mort- 
gage, the  only  way  by  which,  in  most  in- 
stances, the  provisions  agreed  upon  can  be 
effectually  carried  out,  and  by  which  the 
stock  can  be  sold,  and  the  mortgagee  paid, 
and  the  mortgagor's  business  still  allowed  to 
continue,  is  to  permit  the  mortgagor  to  man- 
age the  stock  with  regard  to  the  rights  of  the 
mortgagee,  and  to  draw  a  living  from  the 
proceeds  while  he  is  doing  so.  Indeed,  if  he 
has  no  other  property  or  independent  means, 
—and  a  merchant  who  executes  such  a  mort- 
gage in  good  faith  is  usually  wholly  without 
means  of  living,  outsioe  of  the  proceeds  of 
current  sales  from  his  stock, — yet  it  is  a 
fraud  for  him  to  draw  out  enough  for  him  to 
live  upon,  and  such  a  mortgage  is  of  no  ben- 
efit to  the  mortgagor;  for  he  simply  cannot 
remain  in  possession  to  carry  out  the  afrree- 
ment,  because  he  cannot  get  anything  to  live 
upon  while  carrying  out  the  contract.  Car- 
ried to  its  conclusion,  it  will  readily  be  seen 
that,  if  such  mortgages  are  to  be  held  fraud- 
ulent on  their  faces  because  of  such  agree- 
ments, none  may  make  them,  except  men  of 
independent  means  or  credit;  but  as  we  all 
know  that  such  persons  do  not,  as  a  rule, 
have  to  resort  to  these  means  to  protect  their 
creditors,  it  is  more  ju^t  to  establish  princi- 
ples which  will  give  effect  to  the  mortfirage, 
by  consideration  of  that  common  knowledge 
which  tells  us  that  those  who  mortgage 
their  stocks  are  too  often  without  any  other 
means  at  all,  but  yet  who  by  the  law  have  the 
power  to  mortgage  whatever  they  have,  in  an 
honest  effort  to  pay  tneir  debts  without  re- 
sort to  assignmentfor  the  benefit  of  credit- 
ors. All  such  agreements,  however,  whether 
in  parol  or  included  in  the  mortgage  itself, 
should  be  closely  scrutinized,  for  they  cany 
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the  transaction  involved  dose  to  the  line 
where  the  law  will  say  the  parties  have 
adopted  a  means  whereby  creditors  are  hin- 
dered and  delayed;  yet,  notwithstanding  all 
this,  such  mortgages  are  not  necessarily  of 
such  a  character  that  the  law  will  conclusive- 
ly imply  fraud,  if  none  actually  exists,  but 
will  leave  the  question  of  good  faith  to  be 
>  tried  as  one  of  fact.  Frankhouaer  v.  Elleit, 
22  Kan.  127,  31  Am.  Rep.  171.  In  Oliver  v. 
Eaton,  7  Mich.  108,  a  provision  whereby  the 
mortgagor  was  to  apply  the  proceeds  of  sales 
in  the  purchase  of  other  goods,  keeping  up 
the  stocK,  "and  in  the  support  of  his  family, ' 
and  to  pay  a  certain  indebtedness,  was  held 
by  Campbell,  J.,  not  to  render  the  mortgage 
null  and  void,  but  that  the  intent  was  for  the 
jury.  See  also  Oay  v.  Bidtoell,  7  Mich.  519, 
and  Sperry  v.  Eih&ndge,  63  Iowa,  543,  19  N.. 
W.  657.  In  the  very  recent  case  of  Will- 
iams V.  Mitchell  (Kan.  App.)  58  Pac.  1025, 
the  cases  of  Frankhouaer  v.  Elleit,  22  Kan. 
128,  31  Am.  Rep.  171,  supra,  and  Whitson  v. 
Oriffis,  39  Kan.  211,  17  Pac.  801,  are  afSrmed 
in  the  following  language:  "It  is  further 
contended  that  the  mortgage  is  void  upon  its 
face  by  reason  of  the  following  provision: 
It  is  agreed  that  said  R.  Allen  Hall  shall 
remain  in  possession  of  store,  subject  to  the 
prior  provisions  of  this  mortgage,  and,  after 
expense  of  store  and  living  are  deducted,  the 
balance  of  money  shall  apply  on  debts  se- 
cured.' A  chattel  mortgage  will  not  be  de- 
clared void  upon  its  face  for  the  reason  that 
the  mortgagor  retains  possession  of  the 
stock,  and  is  permitted  to  deduct  his  living 
expenses  from  the  proceeds  of  the  sales,  'but 
will  be  upheld  or  condemned  according  as 
the  arranprement  is  entered  into  and  carried 
out  in  good  faith  or  not.' "  We  think,  there- 
fore, that  on  the  face  of  the  instrument  this 
provision  does  not  require  thfe  court  to  treat 
it  aA  fraudulent  and  void. 

We  disagree,  too,  with  the  contention  that 
the  authority  "to  sell  at  retail  to  regular 
and  other  customers  in  the  usual  and  general 
way  of  business  for  cash,  or  on  not  to  exceed 
thirty  days'  credit  to  responsible  parties." 
per  se  renders  the  mortgage  void.  We 
should  always  advise  against  a  provision  in 
a  chattel  mortgage  allowing  sales  on  credit, 
as  its  apparent  tendency  is  to  vest  in  the 
mortgagor  a  discretion  in  respect  to  his  sales 
which  may  afford  him  an  opportunity  to  col- 
lusively  dispose  of  his  stock  with  intent  to 
delay  and  defraud  unsecured  creditors:  but, 
although  such  a  provision  invites  a  challenge 
of  the  transaction  involving  it,  on  the  other 
hand  we  are  not  prepared  to  say  that  a  right 
to  sell  at  retail  only  to  customers  in  the 
usual  and  general  way  of  business,  for  cash, 
or  on  credit  of  no  more  than  thirty  days, 
gives  so  great  a  latitude  to  the  mortgagor 
that,  as  a  matter  of  law,  it  destroys  the  se- 
curity of  the  mortgage  lien,  and  conclusive- 
ly negatives  all  presumptions  of  good  faith, 
and  forbids  any  inferences  other  than  those 
of  a  fraudulent  intent.  Having  shown  that 
mortgages  upon  stocks  of  goods,  with  power 
to  sell  therefrom  in  the  usual  course  of  busi- 
ness, are  valid,  it  would  seem  to  follow, 
where  the  mortgage  may  run  for  a  year,  that 
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sales  at  retail  (if  the  business  is  a  retail  one 
generally),  for  cash,  or  to  responsible  par- 
ties on  a  limited  credit  for  thirty  days,  are 
not  incompatible  with  the  best  oi  faith  and 
l^erfect  honesty,  wnere  the  mortgage  pro- 
vides for  accurate  accounts  of  all  sales,  and 
that  collections  and  deposits  be  applied  to- 
wards the  payment  of  the  debt,  less  neces- 
sary and  actual  current  expenses  of  con- 
ducting and  maintaining  the  business.  The 
usual  and  general  way  of  conducting  a  drug 
business  in  a  small  town  is  probably  to  sell 
in  part  on  a  thirty-day  credit  to  responsible 
people^  so  that  authority  to  extend  such  a 
creait  may  be  but  an  agreement  that  sales 
can  be  made  in  the  usual  and  general  way  of 
business.  Sales  and  application  of  proceeds 
of  sales  are  strictly  within  the  intended  pur- 
poses of  chattel  mortgages  of  the  kind  before 
us,  and,  so  long  as  the  parties  to  them  keep 
within  the  bounds  of  the  lawful  operations 
of  such  mortgages,  they  haye  a  right  to  in- 
sert any  reasonable  provisions  consistent 
with  the  intention  of  applying  the  stock 
mortgaged  to  the  liquidation  of  the  debt  se- 
cured by  it^  Now,  under  the  stipulation  of 
the  mortgage  by  Ross  k  Co.  to  Fenske,  the 
accounts  of  all  sales  were  to  be  made  month- 
ly, and  at  the  accounting  the  proceeds  of  all 
sales  and  collections,  less  expenses,  etc.,  as 
hereinbefore  considered,  were  to  be  applied 
to  the  payment  of  the  note  to  Fenske.  This 
stipulation  imputes  no  fraud  to  either  party 
for,  so' long  as  it  was  complied  with,  the 
mortgage  was  having  its  desired  and  lawful 
effect,  and  Noyes  Bros.  &  Cutler  were  not  in- 
jured; nor  were  they  hurt  by  an  extension 
of  a  credit  for  thirty  days,  because,  as 
against  them,  or  any  unsecured  creditor  in 
like  position,  all  sales,  whether  cash  or  for 
credits,  were  to  be  accounted  for;  and  we 
are  of  opinion  credit  sales  should,  as  between 
mortgagors  and  mortgagee,  all  be  deemed 
cash  payments  paid  over  to  apply  on  the  note 
of  Ross  &  Co.,  although,  as  between  Ross  & 
Co.  and  Fenske,  the  credit  may  not  have 
been  collected,  and  may  in  fact  have  been 
unpaid  at  the  time  of  the  accounting.  In 
Bra>ckett  v.  Barvey,  91  N.  Y.  214,  an  agree- 
ment was  entered  into  between  a  mortgagor 
and  mortgagee,  wherein  the  mortgagee 
agreed,  among  other  things,  to  "take  busi- 
ness notes  running  sixty  or  ninety  days,  to 
be  indorsed  by  said  Frank  E.  Darrow,  and 
apply  the  same  in  payment  of  Darrow's  said 
notes  as  they  fall  due."  Thereafter  a  mort- 
gage was  executed  pursuant  to  said  contract, 
and,  upon  the  question  of  the  validity  of  the 
mortgage  because  of  such  an  agreement,  the 
court  held  that,  under  a  stipulation  allowing 
the  mortgagor  to  sell  the  mortgaged  proper- 
ty, but  accounting  to  the  mortgagee  for  the 
Proceeds,  and  applying  them  to  the  mortgage 
ebt,  "the  proceeds  realized  by  the  agent  are 
to  be  deemed  realized  by  the  principal,  and, 
as  against  an  adverse  lien,  are  to  be  applied 
on  the  mortgage  debt,  even  though  not  ac- 
tually paid  over,"  and  that  under  that  doc- 
trine it  is  impossible  to  impiite  fraud  or  in- 
jury to  others  in  the  agreement.  The  rea- 
soning of  the  New  York  court  appears  to  rec- 
ognize an  agency  in  the  mortgagor  who  sells 
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goods,  whereby  his  act  in  selling  for  credit 
binds  the  mortgagee  to  treat  the  credit  as  if 
it  were  cash;  and  this  way  of  looking  at  it 
finds  support  in  Conkling  v.  Shelley ,  28  N.  Y. 
360,  84  Am.  Dec.  348;  Miller  v.  Pancoaat,  29 
K.  J.  L.  250,  and  Frankhouser  v.  Ellett,  22 
Kan.  128,  31  Am.  Rep.  171,  and  other  cases 
referred  to  hereafter.  In  the  last  case  Judge 
Brewer,  for  the  court,  said  that  a  mortgagor 
in  possession,  with  authority  to  sell  and  ap- 
ply the  proceeds,  acts  in  respect  to  the  sales 
as  a  quasi  agent,  at  least,  of  the  mortga- 
ffie,"  We  do  not  regard  him  as  an  agent 
in  fact,  inasmuch  as  the  mortgagor  is  the 
owner  of  the  stock  mortgaged,  at  least  until 
steps  are  taken  to  foreclose  his  rights,  yet 
he  is  an  owner  under  an  agreement  to  sell  for 
the  benefit  of  the  mortgagee,  and  to  account^ 
and  to  reserve  nothing  beyond  what  is  ac- 
tually necessary  to  be  reserved  to  carry  on 
the  business  and  live  upon;  and  in  carrying 
out  this  agreement,  so  far  as  the  rights  of 
third  persons  who  are  creditors  are  con- 
cerned, he  occupies  a  relationship  towards 
the  mortgagee  which  should  be  deemed  to 
bind  the  mortgagee  to  the  extent  of  requir- 
ing that  all  credit  sales  made  pursuant  to 
the  authority  of  the  mortgage  should  be 
treated  as  cash,  and  applied  on  the  debt  se- 
cured by  the  mortgage.  To  this  extent  we 
concur  with  Jones,  Chatt.  Mortg.  §  422,  who 
says  the  mortgagor  in  such  cases  "may  well 
enough  be  regarded  as  the  agent  of  the  mort- 
gagee in  making  the  sales  and  in  receiving 
the  purchase  money."  In  People  v.  Bristol, 
36  Mich.  29,  decided  before  the  last  Kansas 
case  cited,  the  court  decided  that  a  chattel 
mortgagor  is  an  owner,  and  could  not  be  the 
agent  of  the  mortgagee ;  but  notwithstanding 
this  reasoning,  which  we  think  is  exact,  in  a 
sense,  the  case  is  cited  to  support  the  text 
of  Mr.  Jones,  that  the  mortgagor  may  "well 
enough  be  regarded  as  the  agent ;"  and.  more- 
over, it  was  before  the  supreme  court  of  Kan- 
sas in  Frankhouser  v.  Elleitf  22  Kan.  128,  31 
Am.  Rep.  171,  where  the  mortgagor  was 
characterized  as  a  quasi  agent,  for  Judge 
Brewer  cited  the  opinion  as  an  authority  on 
another  point,  but  referred  to  it  as  sustain- 
ing the  doctrine  of  agency,  as  he  applied  it. 
It  can  be  said,  therefore,  that,  while  the 
mortgagor  is  the  owner,  yet  by  virtue  of  the 
mortgage  he  has  contracted  in  isfood  faith  to 
conduct  his  business  and  sell  his  stock  to  li- 
quidate his  mortcrage  debt:  and  in  order  to 
do  this,  and  still  avoid  suspension,  he  has 
agrreed  to  turn  over  all  moneys  to  the  mort- 
gacree.  only  reserving  necessary  expenses, 
and  that  in  executing  this  agreement  he  will 
act  for  the  interests  of  the  mortsragee,  and, 
in  a  measure,  in  his  direct  behalf.  A  mort- 
gajTor  intrusted  with  this  authority  must 
poRsess  the  confidence  of  the  mortgagee,  and 
it  is  because  of  this  confidence  that  he  is 
permitted  to  sell  under  agreement  to  turn 
over  and  account.  His  position  is,  there- 
fore, in  this  sense,  that  of  an  agent  of  the 
mortgagee,  while  as  to  third  persons,  in  re- 
spect to  credits^  he  is  to  be  held  an  agent. 
Qleason  v.  Wilson,  48  Kan.  600.  29  Pac. 
698 ;  Wilson  v.  Sullivan,  58  N.  H.  260;  Allen 
V.  Ooodnow,  71  Me.  420;  Sawyer  v.  Long,  86 
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Me.  541,  30  Atl.  111.  Lane  v.  Starr,  1  8.  I>. 
107,  46  N.  W.  212,  is  an  interesting  case  up- 
on the  point  just  considered.  The  sheriff 
there  levied  upon  a  sto<dc  of  drugs  and  other 
goods  under  attachments  and  executions 
against  one  C.  J.  Lane,  t^en  personally  in 
possession.  Starr  claimed  ownership  by 
virtue  of  a  chattel  mortgage  executed  by  C. 
J.  Lane  to  him,  and  brought  action.  The 
question  considered  was  the  validity  of 
Starr's  mortgage  as  against  the  creditors  of 
Lane.  The  mortgage  contained  a  clause  au- 
thorizing C.  J.  Lane  to  remain  in  possession 
until  the  mor^^e  debt  was  paid,  "as 
agent  of  W.  A.  Lane,'*  and  required  him  to 
account  to  W.  A.  Lane,  or  his  assigns, 
monthly,  for  all  sales,  until  the  debt  was  ful- 
ly paid.  There  was  a  further  clause  in  the 
mortgage  whereby  the  parties  stated  their 
intention  to  be  that  "the  sale  of  the  property 

.  .  .  be  absolute  to  William  A.  Lane 
until  said  indebtedness  shall  be  fully  paid; 
.  .  .  said  Charles  J.  Lane  acting  only  as 
the  agent  of  said  William  A.  Lane  in  dispos- 
ing of  the  goods,  .  .  .  and  accounting 
.  .  .  until  said  indebtedness  is  paid." 
The  court  held  that  the  provision  was  a  valid 
one,  and  that  the  means  employed  and  con- 
sented to  were  consistent  with  the  trust 
created  to  effect  a  direct  and  convenient  con- 
version of  the  mortgaged  property  into 
money  to  be  applied  on  the  debt.  The  court 
said  this,  also:  "In  this  treatment  of  this 
case,  we  have  not  forgotten  the  theory  of 
our  statute,  that  the  title  to  mortgaged  prop- 
erty remains  in  the  mortgagor,  nor  have  we 
overlooked  the  apparent  difficulty  of  making 
the  mortgagor,  who  still  owns  the  ^oods,  the 
agent  of  the  mortgagee,  who  does  not  own 
them ;  but  this  relation  of  the  parties  to  the 
title  to  the  property  cannot  affect  the  prin- 
ciple involved  in  this  discussion,  nor  require 
nor  justify  the  application  of  a  different 
rule  for  the  discovery  of  the  true  character 
or  effect  of  the  agreement.  The  quality  of 
the  transaction,  as  fraudulent  or  otherwise, 
is  determined  from  its  effect,  possible  or 
probable,  upon  the  interests  of  other  credit- 
ors; and  the  effect  of  this  agreement  upon 
those  interests  would  be  precisely  the  same 
whether  the  title  passed  to  the  mortgagee, 
or  whether  it  remained  in  the  mortgagor. 
The  presence  or  absence  of  vice  in  this  agree- 
ment is  tested  by  the  inquiry  whether  the 
sales  were  to  be  made  in  the  interest  of  the 
mortgagor,  and  the  proceeds  controlled  by 
him,  so  that  they  mignt  or  might  not  be  ap- 
plied upon  the  mortgage  debt,  or  whether 
they  were  to  be  made  in  strict  and  faithful 
execution  of  a  real  trust,  so  that  every  de- 
crease of  the  security  should  work  a  corre- 
sponding reduction  of  the  debt."  See  also 
Felner  v.  Wilson,  55  Ark.  77,  17  S.  W.  587; 
Crow  V.  Red  River  County  Bank,  62  Tex. 
362;  Fink  v.  Ehrman  Bros,  44  Ark.  310;  and 
Adler  v.  Claflin,  17  Iowa,  89. 

Appellants  next  argue  that  the  court's  de- 
cision in  favor  of  the  respondents  is  errone- 
ous, because  the  mortgagee,  after  he  took 
possession,  sold  the  mor^aged  property  in 
the  ordinary  course  of  business,  and  disposed 
of  the  same  at  auction,  prior  to  the  maturity 
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of  the  debt>  and  without  authority  eontained 
in  the  mortgage  to  make  any  sale  at  such 
time.  Let  us  grant  that  this  is  all  true, 
and,  even  so,  the  plaintiffs  are  not  in  a  po- 
sition to  complain.  The  mortgage  being  a 
valid  security,  and  possession  thereunder 
having  been  legally  taJcen,  and  plaintiffs,  as 
we  have  shown,  havine  had  no  hen  upon  the 
stock  of  eoods,  and  uie  mortgagors  having 
acquiesced  in  the  acts  of  the  mortgagee,  as 
firm  creditors  plaintiffs  have  not  shown  that 
they  were  injured  by  any  acts  of  the  mort- 
gagee done  to  make  his  lien  effective.  The 
property  turned  out  to  be  inadeauate  secur- 
ity for  the  debt  due  Fenske,  but  there  having 
been  no  fraud  or  illegality  in  his  acts  by 
which  plaintiffs  were  injured,  and  plaintiffs 
having  shown  no  title  or  right  of  possession 
to  the  property,  they  are  without  cause  of 
eomplaint  against  the  defendants. 


Finding  no  error  In  the  record,  the  fudg^ 
ment  must  he  affirmed. 

Brantly,  Ch.  J.,  concurs. 

Pisott,  J.,  concurring: 

I  am  not  entirely  satisfied,  upon  the  facts 
as  they  appear  in  this  case,  that  the  provi- 
sion of  the  mortgage  permitting  the  actual 
and  necessaiy  living  expenses  of  one  of  the 
mortgagors  to  be  paid  out  of  the  proceeds  of 
the  mortgaged  personalty  does  not,  of  itself, 
invalidate  the  mortgage,  as  to  the  plaintiffs. 
I  am  inclined  to  think,  however,  that  the  bet- 
ter reasoning  supports  the  conclusion  of  the 
opinion,  that  such  provision  does  not,  per  se, 
necessarily  avoid  the  mortgaffe,  as  to  credit- 
ors, and  I  therefore  concur.  Upon  the  other 
points  decided  I  concur,  also. 


OREGON  SUPREME  COURT. 


Sam  H.  BROWN,  Appt,, 

V, 

SOUTHERN   PACIFIC  COMPANY,  Reapi. 
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Im    A  covenant  in  a  deed  to  a  rallrokd 

eompanr,  by  which  the  grantors  agree  to 
bnlld  a  fence  along  the  railroad,  "or  not  hold 
such  railroad  responsible  for  any  damage  done 
to  stock  belonging  to  us,"  without  any  men- 
tion of  assigns,  is  personal  to  the  grantors, 
binding  them  only,  and  does  not  run  with  the 
land. 
X.  A  notice  to  a  railroad  company  of  a 
elalm  by  fwo  persons  for  tbe  valne  of 
certain  live  atoclc  killed  on  the  railroad 
Is  not  InsufBclent  to  authorise  a  recovery  by 
one  of  those  persons  for  a  part  of  the  stock 
owned  by  him  indlTidually,  under  Laws  1898, 
p.  28,  requiring  notice  by  the  owner. 

(November  20,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Marion  County  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintifiTs  live  stock.    Reversed, 

Statement  by  Moore,  J.: 

This  is  an  action  to  recover  damages  re- 
sulting from  the  killing  of  four  of  plaintiff's 
cows  by  defendant's  locomotive.  The  negli- 
gence alleged  as  constituting  the  cause  of  ac- 
tion is  defendant's  failure  to  place  gates  or 
bars  at  the  intersection  of  its  right  of  way 
with  a  private  road  crossing  a  farm  culti- 
vated by  plaintiff,  in  consequence  of  which 
said  cows  got  upon  the  track,  and  were 
killed.  The  answer,  after  denying  the  ma- 
terial allegations  of  the  complaint,  avers 
thnt  on  November  10,  1870,  Samuel  Brown 
and  Elizabeth  Brown,  his  wife,  executed  a 


deed  to  the  Oregon  &  California  Railroad 
Company,  a  corporation,  conveying  a  strip 
of  land  60  feet  in  width  across  said  farm, 
and  therein  covenanted  with  said  corpora- 
tion, its  successors  and  assigns,  to  build  and 
maintain  a  fence  on  each  side  of  the  railroad 
to  be  built  through  said  premises ;  that  said 
deed  was  duly  recorded  in  the  records  of 
Marion  county  on  November  11,  1870,  and 
plaintiff  had  full  notice  and  knowledge 
thereof;  that  defendant  is  the  lessee  of  said 
corporation,  and  successor  in  interest  of  its 
right  of  wav  and  of  said  covenant;  that 
plaintiff  is  the  son  and  successor  in  interest 
of  Samuel  Brown,  and  as  such  used  and  oc- 
cupied said  farm,  and  the  private  crossing 
thereon,  subject  to  said  covenant;  that  said 
cows  got  upon  defendant's  track  at  said 
crossing  by  reason  of  plaintiff's  failure  to 
place  gates  or  bars  thereat,  and  were  killed 
without  any  fault  upon  defendant's  part. 
The  reply  having  put  in  issue  the  allegations 
of  new  matter  contained  in  the  answer,  a 
trial  was  had^  in  which  the  jury,  in  pursu- 
ance of  the  court's  instructions,  returned  a 
verdict  for  the  defendant,  and,  a  judgment 
having  been  rendered  thereon,  plaintiff  ap- 
peals. 

Mr.  John  A,  Carson,  for  appellant: 

The  covenant  to  build  the  fence  is  a  per- 
sonal one,  and  does  not  run  with  the  land. 

Parish  v.  Whitney,  3  Gray,  616;  Kennedy 
V.  Otoen,  136  Mass.  199;  Hartung  v.  Witte, 
69  Wis.  285,  18  N.  W.  175. 

To  constitute  a  real  covenant,  its  capacity 
to  run  with  the  land  must  be  manifested 
either  by  the  fact  that  it  concerns  a  thing 
in  esse,  parcel  of  the  real  estate  granted  or 
demised,  or  by  the  fact  that  the  assignees 
are  expressly  referred  to  in  the  covenant. 

19  Am.  &  Eng.  Enc.  Law,  p.  997. 


Note. — On  the  question  whether  a  covenant 
In  a  deed  for  the  maintenance  of  a  fence  runs 
with  the  land,  see  also  Gulf.  C.  &  S.  F.  R.  Co.  v. 
Bmlth  (Tex.)  2  h.  R.  A.  281  :  Pittsburg.  C.  & 
47  L.  R.  A. 


St.  L.  R.  Co.  V.  Bosworth  (Ohio)  2  L.  R.  A.  199 : 
and  Hickey  v.  Lake  Shore  &  M.  S.  R.  Co.  (Ohlo> 
28  L.  R.  A.  396  (with  note  on  liability  of  grantee 
upon  a  condition  of  deed  poll). 
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Appellant  had  no  lease  of  the  land  or  any 
intercBt  or  estate  therein.  He  was  simply 
working  on  the  farm  for  a  salary,  and  kept 
his  cattle  there. 

A  tenant  would  not  be  bound  by  such  a 
covenant. 

Corry  v.  Oreat  Western  R,  Co.  L.  R.  7  Q. 
B.  Div.  322. 

When  appellant  served  the  notice  in  ques- 
tion he  certainly  complied  with  the  statute 
of  1893,  and  respondent  could  have  paid 
within  thirty  days  thereafter,  if  it  had 
chosen  to  do  so. 

Manioell  v.  Burlington,  C,  R.  d  N,  R.  Co, 
80  Iowa,  662,  46  N.  W.  668;  Van  Slyke  v. 
Chioagoy  8t.  P.  d  K,  C.  R,  Oo.  80  Iowa,  620, 
43  N.  W.  396;  Illinois  0,  R.  Oo.  ▼.  Orider,  91 
Tenn.  489,  19  S.  W.  618. 

An  estoppel  must  be  especially  pleaded,  or 
otherwise  the  benefit  of  it  will  be  lost. 

Rugh  ▼.  Ottenheimer,  6  Or.  231,  25  Am. 
Rep.  513;  Remillard  v.  Presoott,  8  Or.  37; 
Bruce  v.  Phxenix  Ins,  Co,  24  Or.  490,  34  Pac. 
16;  Bays  v.  Trulson,  25  Or.  113,  36  Pac.  26. 

Mr,  A.  B.  Tanner,  for  respondent: 

The  covenant  in  the  deed  in  question, 
granting  the  right  of  way,  that  the  grantors 
were  to  build  and  maintain  a  fence  on  each 
side  of  the  railroad  through  the  premises, 
ran  with  the  land,  and  was  binding,  not  only 
upon  the  grantors,  but  their  successors  in 
interest  and  possession. 

Pittsburg,  O,  d  8t,  L,  R,  Co,  v.  Smith,  26 
Ohio  St.  124;  Pittsburg,  O,  d  8t,  L,  R,  Co.  v. 
Heishell,  38  Ohio  St.  666;  Blaster  v.  Little 
Miami  R.  Go,  14  Ohio  St.  48;  Huston  V.  Cin- 
cinnati d  Z.  R,  Co,  21  Ohio  St.  236;  Pitts- 
burg, C,  d  8t,  L,  R,  Co,  V.  Bosu)orth,  46  Ohio 
St.  81,  2  L.  R.  A.  199,  18  N.  E.  633;  St. 
Louis,  V,  d  T,  H,  R,  Co,  v.  Washburn,  97  111. 
263 ;  Wabash  R,  Co,  ▼.  Williamson,  104  Ind. 
164,  3  N.  E.  814 ;  Terre  Haute  R.  Co,  v.  Smith, 
V6  Ind.  102;  Bronson  v.  Coffin,  108  Mass. 
176,  11  Am.  Rep.  336;  Kellogg  v.  Robinson, 
6  Vt.  276.  27  Am.  Dec.  660;  Burband  v.  Pills- 
bury,  48  N.  H.  476,  97  Am.  Dec  633 ;  Duffy 
V.  New  York  d  H.  R,  Co,  2  Hilt.  496;  In- 
dianapolis, P,  d  C,  R.  Co.  V.  Petty,  26  Ind. 
413;  Talmadge  v.  Rensselaer  d  S.  R.  Co.  13 
Barb.  493 ;  Busby  v.  St.  Louis,  K,  C.  d  N.  R. 
Co.  81  Mo.  43;  Cook  v.  Mihoaukee  d  St.  P. 
R.  Co.  36  Wis.  46;  Countryman  v.  Deck,  13 
Abb.  N.  C.  110;  Hazlett  v.  Sinclair,  76  Ind. 
488,  40  Am.  Rep.  264 ;  Hickey  v.  Lake  Shore 
d  M.  8.  R.  Co.  61  Ohio  St.  40,  23  L.  R.  A. 
396,  36  N.  E.  672;  Masury  v.  Southworth,  9 
Ohio  St.  341 ;  Blain  v.  Taylor,  19  Abb.  Pr. 
228. 

The  use  of  the  words  *Tieirs  or  assigns"  is 
not  necessary  to  constitute  a  covenant  bind- 
ing upon  grantees  or  assigns,  where  such 
intention  can  be  gathered  from  the  instru- 
ment or  the  nature  of  the  transaction. 

Masury  v.  Southworth,  9  Ohio  St.  341 ; 
Pittsburg,  C,  d  St.  L.  R.  Co.  v.  Bosworth,  46 
Ohio  St.  81,  2  L.  R.  A.  199,  18  N.  E.  633; 
Kellogg  v.  Robinson,  6  Vt.  276,  27  Am.  Dec. 
660. 

It  is  evident  from    the   covenant   in  the 
deed  that  the  word  "such"  as  there  used, 
was  intended  for  "each,"  and  the  court  will 
construe  this  clause  as  though  the  word  was  * 
47  L.  R,  A. 


"each,"  instead  of  "such,"  in  order  to  give 
effect  to  the  intention  of  the  parties,  aa 
shown  by  the  instrument  and  the  subject- 
matter. 

HilFs  Code  (Or.)  (  696;  2  Parsons,  Contr. 
7th  ed.  •600-517. 

Moore,   J.,  delivered  the  opinion  of  the 
court : 

The  question  presented  for  consideration  is 
aa  to  whether  the  covenant  in  the  deed  of 
Samuel  Brown  and  wife  to  the  Oregon  k. 
California  Railroad  Company  created  a 
charge  upon  their  estate  running  with  the 
land,  and  binding  upon  plaintiff.  The  said 
covenant  is  as  follows:  "And  we  further 
agree  to  build  and  maintain  a  fence  on  such 
side  of  said  railroad  through  the  premises 
herein,  north  of  the  town  of  Gervais,  or 
not  hold  such  railroad  responsible  for  any 
damage  done  to  stock  belonging  to  us."  The 
right  to  have  a  division  fence  built  or  re- 
paired by  an  adjoining  proprietor  is  a  bene- 
fit to  the  dominant  and  a  detriment  to  the 
servient  estate,  which  is  in  the  nature  of  a 
distinct  easement,  affecting  the  lands  of  the 
proprietor  upon  whom  the  burden  is  im- 
posed. Tyler,  Boundaries,  343;  Washb. 
Easem.  2d  ed.  601;  Bronson  v.  Coffin,  108 
Mass.  175,  11  Am.  Rep.  336.  It  has  been 
held  that  a  covenant  to  build  or  maintain  a 
division  fence  creates  an  encumbrance  upon 
the  covenantor's  estate,  which  runs  with  the 
land,  if  so  intended  by  the  parties  to  the 
deed.  12  Am.  &  Eng.  Enc.  Law,  2d  ed.  p. 
1049;  Beach  v.  Crain,  2  N.  Y.  86,  49  Am.  Dec 
369 ;  Burbank  v.  PiUsbury,  48  N.  H.  476,  97 
Am.  Dec.  633.  In  order  to  determine  whether 
a  clause  in  a  deed  conveying  real  property  is 
to  be  construed  as  a  covenant  running  with 
the  land,  or  a  condition  personal  to  the  par- 
ties, it  is  necessary  to  consider  two  subor- 
dinate questions:  First,  whether  the  right 
granted  or  the  burden  imposed  is  connected 
with  the  land  affected  by  the  conveyance,  or 
collateral  to  it;  and,  second,  if  found  to  be 
the  former,  whether  the  situation  of  the  par- 
ties and  the  condition  of  the  subject-matter 
enable  the  court  to  say,  from  an  inspection 
of  the  language  of  the  deed,  that  it  was  the 
intention  of  the  parties  thereto  that  the 
covenant  should  run  with  the  land.  Masury 
V.  Southworth,  9  Ohio  St.  340.  In  Kellogg 
V.  Robinson,  6  Vt.  276,  27  Am.  Dec.  650,  Mr. 
Justice  Phelps,  after  speaking  of  those  cove- 
nants which  necessarily  run  with  the  land, 
says:  "There  is  another  class  of  covenants 
of  a  doubtful  or  equivocal  character,  and 
which  may  be  treated  either  as  merely  per- 
sonal, or  as  annexed  to  and  running  with  the 
land.  With  respect  to  these,  it  is  doubtless 
competent  for  the  contracting  parties  to 
make  them  either  the  one  or  the  other,  as 
they  think  expedient.  When,  therefore,  the 
party  covenants  for  himself,  and  his  assigns, 
it  evinces  an  intent  to  bind  the  land,  and  the 
obligation  becomes  connected  with  and  qual- 
ifies his  estate."  An  examination  of  the 
covenant  in  the  deed  of  Samuel  Brown  and 
wife  shows  that  it  does  not  include  their  "as- 
signs" in  express  words,  and,  inasmuch  aa 
the  fence  along  the  right  of  way  was  not  in 
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esse  at  the  time  the  deed  was  executed,  it  is 
contended  that  the  omission  in  this  particu- 
lar manifests  an  intention  that  the  covenant 
should  be  personal  only.  "When  the  cove- 
nant," says  Lord  C!oke,  in  Spencer's  Ca«e,  5 
Coke,  le,  1  Smith,  Lead.  Cas.  ♦23  p.  137,  "ex- 
tends to  a  thing  in  esse,  parcel  of  the  demise, 
the  thing  to  be  done  by  force  of  the  covenant 
is  quodam  modo  annexed  and  appurtenant  to 
the  thing  demised,  and  shall  go  with  the  land, 
and  shall  bind  the  assignee,  although  he  be 
not  bound  by  express  words;  but,  when  the 
covenant  extends  to  a  thing  which  is  not  in 
being  at  the  time  of  the  demise  made,  it  can- 
not be  appurtenant  or  annexed  to  the  thing 
which  hath  no  being,  as,  if  the  lessee  cove- 
nants to  repair  the  houses  demised  to  him 
during  the  term,  that  is  parcel  of  the  con- 
tract, and  extends  to  the  support  of  the 
thing  demised,  and  therefore  is  quodam  modo 
annexed  appurtenant  to  houses,  and  shall 
bind  the  assignee,  although  he  be  not  bound 
expressly  by  the  covenant;  but  in  the  caae 
at  bar  the  covenant  concerns  a  thing  which 
was  not  in  esse  at  the  time  of  the  demise 
made,  but  to  be  newly  built  after,  and  there- 
fore shall  bind  the  covenantor,  his  executors 
or  administrators,  and  not  the  assignee,  for 
the  law  will  not  annex  the  covenant  to  a 
thing  which  hath  no  being."  In  Kellogg  v. 
Robinson,  6  Vt.  276,  27  Am.  Dec.  650,  which 
waa  an  action  upon  a  covenant  against  en- 
cumbrances, it  was  alleged  in  the  declaration 
that  in  a  certain  deed  the  grantee  had  cove- 
nanted to  make  and  maintain  the  partition 
fences,  and  at  the  trial  it  was  contended 
that,  as  it  was  not  averred  that  the  assignees 
of  the  grantee  were  to  be  bound  by  the  cove- 
nant, and  as  the  fence  was  not  in  esse  at  the 
time  the  conveyance  was  executed,  the  cove- 
nant  never  became  effective;  but,  it  appear- 
ing that  the  fence  had  afterwards  been  built 
by  the  grantee,  it  was  held  that  the  first 
clause  of  the  covenant  was  thereby  satisfied, 
and  the  latter  clause  became  operative,  as 
concerning  a  thing  in  esse.  In  Masury  v. 
8ouihv>orth,  9  Ohio  St.  340,  the  court  held 
that  the  omission  of  the  word  "assigns"  in 
a  lease  containing  a  covenant  on  the  part  of 
the  lessee  to  insure  a  building  on  the  demised 
premises  did  not  exempt  the  assignee  of  the 
lease  from  the  performance  of  its  conditions, 
when  it  was  apparent  from  an  inspection  of 
the  instrument  that  it  was  the  intention  of 
the  original  parties  thereto  to  make  the  cove- 
nant run  with  the  land.  Mr.  Justice  Ghol- 
son,  commenting  upon  the  rule  announced 
in  Sp€ncer*s  Case,  5  Coke,  16,  1  Smith,  Lead. 
Cas.  137,  says:  "When  any  effect,  such  as 
to  pass  an  estate  or  create  an  oblis^ation,  is 
dependent  upon  the  intent  of  parties  as  ex- 
pressed in  a  writing,  it  is  an  important  in- 
quiry whether  the  law  has  prescribed  cer- 
tain words  or  expressions  as  essential  to  be 
used  to  indicate  that  intent.  If  it  be  so, 
those  words  must  be  used,  and  none  others 
will  sufiice.  The  word  'heirs'  in  the  case  of 
a  conveyance  to  create  an  estate  in  fee  sim- 
ple is  an  instance.  But,  where  the  law  has 
prescribed  no  such  words,  then  the  intent  of 
the  parties  must  be  ascertained  from  the 
whole  instrument,  interpreted  and  construed 
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by  just  and  proper  rules."  In  Duffy  v.  New 
York  d  tL.  K.  Co.  2  Hilt.  496,  the  plaintiff, 
having  hired  a  pasture  belonging  to  one  Mrs. 
Bassford,  turned  his  horse  therein,  which  es- 
caped through  a  defective  fence,  and,  getting 
upon  the  railroad  track,  waa  killed.  In  an 
action  to  recover  the  damage  thus  sustained, 
it  appeared  that  Bassford  and  iiis  wife  had 
executed  a  deed  to  defendant  of  a  strip  of 
land  adjoining  said  pasture  lot,  containing 
a  covenant  on  the  part  of  the  grantors  for 
themselves,  their  heirs,  executors,  and  ad- 
ministrators, to  erect  a  fence  and  maintain 
the  same  in  good  repair  for  eighteen  years, 
and  it  was  held  that,  notwithstanding  the 
word  "assigns"  was  not  used  in  the  deed,  the 
covenant  was  intended  to  run  with  the  land, 
and  was  binding  upon  all  persons  claiming 
or  occupying  the  premises  under  the  party 
making  the  covenant.  The  court,  in  render- 
ing the  decision,  alludes  to  Spencer's  Oase^ 
and  says:  "But  this  nice  distinction,  orig- 
inating at  a  time  when  it  was  necessary  to 
use  the  word  'heirs,*  or  other  words  of  in- 
heritance, in  a  conveyance,  in  order  to  grant 
or  convey  an  estate  in  fee,  cannot  be  now 
said  to  exist,  as  in  Norman  v.  Wells,  17 
Wend.  148,  it  was  determined  that  those 
covenants  run  with  the  land,  which  are 
made  touching  or  concerning  it,  and  affect 
its  value,  and  are  not  confined  to  those  which 
relate  to  same  physical  act  or  omission  upon 
it."  The  word  "heirs"  is  not  now  necessary 
to  create  or  convey  an  estate  in  fee  simple. 
All  of  the  grantor's  estate  passes  by  his  deed, 
unless  the  intent  to  convey  a  less  estate  ap- 
pears by  express  terms,  or  is  necessarily  im- 
plied  from  the  language  of  the  deed.  Hill's 
( Or. )  Anno.  Laws,  §  3005.  The  statute  not 
having  prescribed  that  the  word  "assigns," 
or  other  words  of  like  import,  shall  be  neces- 
sary to  make  a  covenant  run  with  the  land, 
the  omission  of  such  words  from  a  deed  by 
which  a  right  is  connected  with  the  domi- 
nant estate,  or  an  obligation  inheres  in  the 
servient  estate,  does  not  necessarily  evidence 
an  intention  that  the  clause  conferrinar  the 
right  or  imposing  the  burden  is  a  condition 
personal  to  the  party  charged  with  ite  per- 
formance. An  examination  of  the  language 
of  the  deed  for  the  purpose  of  ascertaining 
the  intention  of  the  parties,  shows  that  the 
grantors  stipulated,  in  effect,  that,  if  they 
neglected  to  build  or  maintain  the  fence 
agreed  upon,  the  grantee  should  not  be  held 
responsible  ifor  any  damage  resulting  from 
such  neglect  to  stock  belonging  to  them. 
This  exemption  from  liability  is  the  legal  re- 
sult of  the  grantor's  failure  to  comply  with 
the  terms  of  their  deed,  and  necessarily  fol- 
lows their  neglect  to  build  and  maintain  the 
fence,  without  being  recited  in  the  deed ;  for 
the  rule  is  well  settled  that,  if  an  adjoining 
landowner  agree  with  a  railroad  company  to 
build  and  maintain  a  fence  along  its  right  of 
way,  the  company  is  not  liable  to  such  pro- 
prietor, or  to  his  assigns,  who  teke  his  estate 
with  notice  thereof,  for  injury  resulting 
from  neglect  to  perform  or  keep  such  agree- 
ment. 12  Am.  a  Eng.  Enc.  Law,  2d  ed.  p, 
1071;  St.  Louis,  F.  d  T.  E.  R.  Co,  v.  Wash^ 
hum,  97  111.  263;  Dufy  ▼.  New  York  d  H,  R, 
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Co,  2  Hilt.  496.  No  agreement,  however,  en- 
tered into  between  a  railroad  company  and 
an  adjoining  proprietor,  whereby  he  stipu- 
lates to  build  and  maintain  division  fences, 
will  absolve  the  company  from  liability  to 
persons  not  parties  to  the  contract,  or  in 
privity  with  them,  for  injury  resulting  from 
the  landowner's  failure  to  keep  his  engage- 
ment in  this  respect.  12  Am.  &  Eng.  Enc. 
Law,  2d  ed.  p.  1072;  Wahaah  R,  Co,  v.  Will- 
iamaon,  104  Ind.  154,  3  N.  E.  814;  Warren 
v.  Keokuk  d  D,  M,  R.  Co,  41  Iowa,  484; 
Thonuia  v.  Hannibal  d  St,  J,  R,  Co,  82  Mo. 
5.38;  Oilman  v.  European  d  N,  A,  R.  Co.  60 
Me.  235.  A  tenant  who  enters  upon  land 
with  notice  of  his  landlord's  covenant  with 
a  railroad  company  to  build  and  maintain 
A  division  fence  along  the  right  of  way,  can 
acquire  by  the  demise  no  greater  estate  in 
the  premises  than  his  landlord  possessed 
therein,  and  hence  he  has  no  remedy  against 
the  company  for  injury  to  his  stock  result- 
ing from  the  landlord's  failure  to  build  or 
repair  such  fence.  Easter  v.  Little  Miami 
n,  Co,  14  Ohio  St.  48 ;  Duffy  v.  "New  York  d 
H.  R.  Co,  2  Hilt  496;  Indianapolis,  P,  d  C, 
R.  Co.  V.  Petty,  26  Ind.  413;  8t.  Louis,  V. 
d  T,  B.  R.  Co.  V.  Washburn,  97  111.  253.  If 
Samuel  Brown  and  his  wife  had  leased  their 
land,  their  tenant's  stock  could  not,  in  any 
sense,  be  regarded  as  their  own.  The  right 
conferred  by  their  deed  upon  the  railroad 
company  was,  so  far  as  they  were  concerned, 
to  permit  it  to  operate  its  trains  without 
fencing  its  right  of  wa^,  and  by  exempting 
it  from  liability  for  injury  to  stock  belong- 
ing to  them  they  would,  in  such  case,  there- 
by impliedly  reserve  the  right  to  their  ten- 
ant, which  he  could  enforce,  of  compelling 
it  to  fence  its  track  across  their  premises, 
or  be  responsible  to  him  for  any  injury  to 
his  stock  in  consequence  of  a  failure  to  do 
so;  for  by  exempting  the  company  from  lia- 
bility for  stock  belonging  to  them  only  they 
restricted  its  right  to  use  the  track  without 
fencing  to  the  time  in  which  they  had  pos- 
session of  the  premises,  and  made  it  respon- 
sible to  their  tenant  for  damage  done  by 
it  to  his  stock  in  consequence  of  its  failure 
to  fence  the  track  through  said  premises: 
and  what  is  true  of  their  tenant's  stock 
must  apply  with  pqual  force  and  rea- 
son to  the  stock  of  their  successor  in  inter- 
est. The  failure  to  include  the  word  "as- 
signs" in  the  deed  is  not  controlling  if  it 
can  reasonably  be  inferred  from  the  language 
of  the  instrument  that  the  parties  intended 
that  the  covenant  should  run  with  the  land ; 
but  the  absence  of  such  word,  or  other  words 
of  like  import,  may  be  considered  in  connec- 
tion with  the  context  of  the  deed  in  arriv- 
ing at  the  intent  of  the  parties  in  this  re- 
spect. Giving  to  the  deed  such  construction, 
we  think  the  parties  thereto  never  intended 
that  the  stipulation  to  build  and  maintain 
the  fence  should  be  regarded  as  a  covenant 
running  with  the  land,  but  that  such  clause 
was  meant  to  be  a  condition  personal  to  the 
grantors,  and  binding  upon  them  only. 

It  is  alleged  in  the  answer,  and  denied  in 
the  reply,  tnat  plaintiff  is  the  successor  in 
interest  of  Samuel  Brown.     The  bill  of  ex-  i 
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ceptlons,  however,  shows  that  plaintiff,  in  an- 
swer to  the  question,  "In  what  way  were  yoo 
occupying  this  land  at  the  time  these  cattle 
were  killed  respectively?"  said:  "I  was  em- 
ployed by  my  mother.  She  had  a  life  lease 
on  the  place,  but  she  died  since  I  began  this 
suit  against  the  company.  I  was  working 
for  a  salary,  and  kept  my  stock  on  the 
place."  The  pasturing  of  this  stock  neces- 
sarily created  a  privity  of  estate,  but  wheth- 
er he  was  the  tenant  of  his  mother  or  the 
successor  in  interest  of  his  father  can  be  of 
little  consequence,  for,  in  either  event,  he 
was  not  bound  by  their  agreement. 

Giving  to  the  deed  such  an  interpretation, 
we  think  the  court  erred  in  instructing  the 
jury  to  find  for  the  defendant. 

In  view  of  a  new  trial  it  becomes  impor- 
tant to  consider  another  error  alleged  to  have 
been  committed  by  the  trial  court.  The  ac- 
tion is  founded  upon  the  statute  which  re- 
quires certain  railroad  companies  in  Oregon 
to  fence  their  tracks,  and  provides  that  for 
any  neglect  in  this  respect  they  shall  be  lia- 
ble to  the  owners  of  stock  for  any  damages 
which  may  result  thereto  in  consequence  of 
such  neglect,  and  also  for  reasonable  attor- 
ney's fees:  provided,  however,  that  ^o  ac- 
tion shall  be  maintained  until  after  such 
owner  has  given  at  least  thirty  days'  notice 
in  writing  to  such  railroad  company.  Or. 
Laws  1893,  p.  28.  Plaintiff,  more  than 
thirty  days  prior  to  the  commencement  of 
the  action,  served  upon  W.  W.  Skinner,  a 
station  agent  of  the  defendant  at  Salem,  a 
notice  of  which  the  following  is  a  copy: 

To  the  8outhenr*Paciflc  Ck>mpany: 

Notice  is  hereby  given  that  Mrs.  Eliza- 
beth Brown,  a  widow,  residing  near  Gervals, 
Marion  county,  Oregon,  and  Sam  H.  Brown, 
a  farmer  residing  near  Gervais  aforesaid, 
claim  of  and  from  you  the  sum  of  two  hun- 
dred and  forty-five  dollars,  the  reasonable 
value  of  four  thoroughbred  cows,  one  colt, 
and  one  calf,  wrongfully  and  negligently 
killed  by  you  upon  your  line  of  railroad  near 
Gervais  aforesaid  on  and  between  the  1st 
day  of  February,  1894,  and  the  5th  day  of 
November.  1806;  and.  unless  the  said  sum  be 
paid  within  thirty  days  from  the  date  of 
service  of  this  notice  upon  you,  an  action 
will  be  commenced  against  you  in  the  cir- 
cuit court  of  Orearon  for  Marion  county,  by 
said  Elizabeth  Brown  and  Sam  H.  Brown, 
to  recover  from  you  the  said  two  hundred 
and  forty-five  dollars,  and  the  costs  and  dis- 
bursements of  said  action,  together  with 
such  further  sum  as  the  court  may  adjudge 
reasonable  to  be  allowed  as  attorney's  fees 
in  said  action. 

Dated  at  Salem,  Oregon,  this  19th  day  of 
December,  1895. 

Elizabeth   Brown  and   Sam  H.   Brown, 
by  Carson  &  Flemming,  Their  Attorneys. 

It  was  alleged  in  the  complaint,  in  sub- 
stance, that  plaintiff  gave'  the  required  no- 
tice, including  therein  a  demand  for  a  oolt 
and  a  calf  killed  in  July,  1895;  but  said 
colt  and  calf  were  owned  jointly  by  plain- 
tiff and  Elizabeth  Brown,  and  plaintiff  is  not 
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seeking  to  recover  the  value  of  said  colt  and 
calf  in  thifl  action.  The  answer  denies  that 
said  notice  contained  a  demand  for  one  colt 
or  one  calf,  or  that  said  colt  or  calf  were 
Jointly  owned  by  plaintiff  and  Elizabeth 
Brown.  The  plaintiff,  being  called  as  a  wit- 
ness, testified  that  the  cows  mentioned  in 
the  complaint  were  the  ones  described  in 
the  notice,  and  were  owned  by  him  at  the 
time  they  were  killed,  but  that  his  mother, 
Elizabeth  Brown,  owned  the  colt  and  calf 
described  in  the  notice.  Said  notice  was 
then  offered  in  evidence,  and,  the  court  hav- 
ing sustained  an  objection  to  its  introduction 
on  the  ground  that  it  was  joint,  plaintiff's 
counsel  excepted  to  the  ruling,  and  contends 
that  the  court  erred  in  this  respect.    If  the 


all<^tion  of  the  complaint  with  respect  to 
the  joint  ownership  of  the  stock  had  been 
established  upon  the  trial,  plaintiff  would 
undoubtedly  have  been  "such  owner,"  within 
the  meaning  of  the  act.  The  object  of  the 
statute  requiring 'notice  to  be  served  is  to 
give  to  the  railroad  company  an  opportun- 
ity to  settle  the  claim  of  damages  resulting 
from  its  neglect,  thereby  avoiding  the  ex- 
pense of  an  action ;  and  this  object  was  f uUv 
accomplished  by  the  service  of  the  notice  of- 
fered in  evidence.  The  notice  is  not  juris- 
dictional, nor  does  the  statute  prescribe  the 
form  thereof,  and,  in  our  ludgment,  the 
court  erred  in  not  receiving  it  in  evidence. 
It  follows  that  the  judgment  U  reversedtt 
and  a  new  trial  ordered. 
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t*  A  petition  for  a  transfer  of  a  cause 
to  another  Jndore  becanse  of  the  dlsqoallfl- 
catlon  of  the  jadge  before  whom  It  Is  brought, 
and  an  order  denylns  the  petition,  constitnte 
part  of  the  judgment  roll  under  Comp.  Laws, 
I  5018,  as  they  are  Included  In  "all  orders 
or  papers  in  any  way  Involving  the  merits 
and  necessarily  affecting  the  Judgment,**  and 
they  are  tber^ore  properly  before  the  court 
for  review  on  appeal  without  any  bill  of  ex- 
ceptions. 

S.  A  Jndgre  Is  diaqnallfled  to  alt  la  a 
eanse  In  'whleb  tbe  plaintiff  is  a  eor« 
poration  of  which  his  wife  Is  a  stockholder, 
although  there  are  no  statutory  provisions  on 
the  subject,  and  a  husband  In  that  state  Is  not 
directly  Interested  In  the  property  of  bis  wife 
during  her  lifetime,  and  she  may  encumber 
or  dispose  of  It  without  his  consent.  If  he  Is 
by  law  entitled  to  succeed  to  a  portion  of  her 
estate  upon  her  decease. 

3.  An  objection  to  Jnrladietlon  on  ac- 
count  of  the  disqualification  of  the  Judge  who 
tried  the  merits  of  the  case  is  not  waived  by 
applying  for  an  Injunctlonal  order  to  prevent 
some  Irreparable  Injury. 

(November  22,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Pennington  Coun- 
ty in  favor  of  plaintiff  in  an  action  brought 

Nora. — As  to  disquallflcatlon  of  Judge  for  In- 
terest  or  relationship,  see  also  Eg  parte  Harris 
(Fla.)  6  L.  B.  A.  718 ;  Ea  parte  Alabama  State 
Bar  Asso.  (Ala.)  12  L.  B.  A.  134 ;  State  ejf  rel. 
Colcord  V.  Young  (Fla.)  19  L.  B.  A.  686 ;  Bob- 
Inson  V.  Southern  P.  Co.  (Cal.)  28  L.  B.  A. 
773;  Meyer  v.  San  Diego  (Cal.)  41  L.  B.  A. 
762. 

As  to  disqualification  of  Judge  for  profession- 
al relations  with  a  party,  see  Tampa  Street  B. 
A  Power  Co.  v.  Tampa  Suburban  B.  Co.  (Fla.) 
17  L.  B.  A.  681. 

As  to  disqualification  by  prior  connection  with 
the  same  case,  see  State  ev  rel.  Ambler  v.  Hock- 
er  (Fla.)  25  L.  R.  A.  114,  and  note. 
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to  foreclose  collateral  pledged  to  secure  pay- 
ment of  notes  entered  after  defendant  had 
objected  to  the  jurisdiction  of  the  judge  on 
the  ground  of  interest.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Mesars,  Cluirles  W.  Brown  and  Jmmmm 
Boyd,  for  appellant: 

When  a  judge  is  a  stockholder  of  a  cor- 
poration he  is,  both  at  common  law  and  un- 
der our  statute,  disqualified,  by  pecuniary 
interest,  to  try  or  determine  any  cause  to 
which  the  corporation  is  a  party. 

Cooley,  Const.  Lim.  411-413;  Wwhington 
Ine,  Co,  V.  Price,  Hopk.  (}h.  1;  Adame  v. 
Minor,  121  Cal.  372,  63  Pac.  815;  Williams 
V.  City  Nat,  Bank  (Tex.  Civ.  App.)  27  8. 
W.  147;  Austin  v.  Nalle,  85  Tex.  620,  22  8. 
W.  668,  960;  Templeton  v.  Giddings  (Tex.) 
12  S.  W.  861 ;  Gregory  v.  Cleveland,  C.  d  C. 
R,  Co.  4  Ohio  St  676 ;  Peninsular  R,  Co.  v. 
Howard,  20  Mich.  18;  StookweU  v.  Whits 
Lake  Tvyp.  Board,  22  Mich.  341;  Moses  v. 
Julian,  46  N.  H.  62,  84  Am.  Dec.  114;  Clark 
y.  Lamh,  2  Allen,  396;  Pearoe  v.  Attoood,  IS 
Mass.  324;  State  ex  rel,  Colcord  v.  Young, 
31  Fla.  694,  19  L.  R.  A.  637,  12  So.  673; 
North  Bloomfield  Chravel  Min.  Co,  v.  Key- 
ser,  68  Cal.  316;  Freeman,  Judgm.  (  146; 
Wells,  Jurisdiction  of  Courts,  8  163;  8.  D. 
Laws  1890,  p.  186. 

Husband  and  wife  are  one  in  law,  and  her 
interest  is  his  interest;  and  the  fact  that 
the  judge's  wife  is  a  party  is  sufficient  to 
recuse  him  on  the  ground  of  personal  inter- 
est, whether  she  is  separate  from  him  in 
property  or  not. 

Comp.  Laws,  §S  2633,  2686,  2688,  2689; 
Wells,  Jurisdiction  of  CJourts,  $  170;  Eyam's 
Succession,  30  La.  Ann.  460;  HcUl  v.  Thayer, 
106  Mass.  219,  7  Am.  Rep.  613;  1  Bishop, 
Marr.  &  Div.  $  11 ;  12  Am.  &.  Eng.  Enc.  Law, 
p.  41;  Dimes  v.  Chand  Junction  Canal  Co. 
16  Eng.  L.  &  Eq.  63. 

He  would  also,  for  the  same  reason,  have 
been  disqualified  as  a  juror  at  common  law. 

Proffatt,  Jury  Trial,  S8  168-174;  1 
Thomp.  Trials,  8$  69-66. 

The  judgment  is  absolutely  void  on  ac- 
count of  the  disqualification  of  the  judge; 
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and  the  fact  that  the  defendant  was  com- 
pelled to  apply  to  the  same  judge,  in  another 
action,  for  a  temporary  injunction  to  pre- 
yent  a  threatened  irreparable  injury,  would 
not  waive  or  remove  the  disqualification. 

Cooley,  Const  Lim.  418;  Oakley  v.  Aapin- 
wDallf  3  N.  Y.  647;  Gregory  v.  Cleveland,  0, 
d  C.  R,  Co,  4  Ohio  St.  676;  Templeton  v. 
Qiddinga  (Tex.)  12  S.  W.  851;  People  ▼. 
De  la  Guerra,  24  Cal.  77;  Re  White,  37  Cal. 
190;  PefUnsular  R,  Co,  v.  Howard,  20  Mich. 
18;  Wells,  Jurisdiction  of  Courts,  S  170. 

Meaara.  Fowler  *  Wl&itfleld,  for  re- 
spondent: 

All  the  evidence  offered  in  the  lower  court 
must  be  preserved  in  Uie  record,  or  a  new 
trial  cannot  be  granted. 

Otto  Gaa  Engine  Worka  ▼.  Knerr,  7  N.  D. 
196,  73  N.  W.  87. 

An  appeal  from  the  judgment  below  brings- 
to  the  supreme  court  only  the  findings  and 
only  such  evidence  as  may  be  included  in  the 
findings. 

McMahon  v.  Polk,  10  S.  D.  296,  73  N.  W. 
77;  Golden  Terra  Min.  Co,  v.  Smith,  2  Dak. 
468,  11  N.  W.  98;  8t.  Croix  Lumber  Co,  v. 
Pennington,  2  Dak.  467, 11  N.  W.  497 ;  Comp. 
Laws  1887,  8  5103. 

The  only  record  here  for  consideration,  or 
which  can  be  considered  by  the  court,  is  the 
summons,  pleadings,  findings,  and  judgment. 

Golden  Terra  Min.  Co,  v.  Smith,  2  Dak. 
878,  11  N.  W.  98;  Wood  v.  Niaaen,  2  N.  D. 
26,  49  N.  W.  103;  St  Croiw  Lumber  Co,  ▼. 
Pennington,  2  Dak.  467,  11  N.  W.  497. 

The  law  establishes  a  different  rule  for 
determining  the  qualification  of  a  judge  than 
that  appli^  to  a  juror. 

McOauley  v.  Weller,  12  Cal.  524;  Hayne, 
New  Trials,  S  32,  p.  112. 

In  a  suit  in  equity  to  establish  confused 
boundary  lines,  tie  appointment  by  a  judge 
of  his  son  as  commissioner  to  run  the  lines 
does  not  disqualify  the  judge  from  acting 
further  in  the  case. 

The  conclusion  of  bias  or  prejudice  is  to 
be  drawn  by  the  court,  and  not  by  the  de- 
fendant or  his  witnesses. 

State  V.  Chapman,  1  8.  D.  418,  10  L.  R. 
A.  432.  47  N.  W.  411 ;  State  v.  Rodway,  1  S. 
D.  676,  47  N.  W.  1061 ;  Territory  v.  Egan, 
8  Dak.  126,  13  N.  W.  668. 

Corson,  P.  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  for  the  foreclosure  of 
pledged  collateral  given  by  the  defendant  to 
secure  the  payment  of  two  certain  promis- 
sory notes,  one  for  $6,000  and  the  other  for 
$1,500,  payable  to  the  order  of  the  plaintiff. 
The  complaint  is  in  the  usual  form.  To  this 
complaint  defendant  filed  an  answer  admit- 
ting certain  allegations  in  the  complaint, 
denying  certain  others,  and  interposing  a 
counterclaim.  Before  the  trial  of  the  case 
the  defendant  presented  the  following  peti- 
tion and  application:  "To  the  Above-Enti- 
tled Court:  The  petition  of  Michael  Mc- 
Guire,  the  above-named  defendant  respect- 
fully shows  that  he  is  informed  and  believes, 
and  therefore  alleges,  that  the  wife  of  the 
Hon.  William  Gardner,  the  presiding  judge 
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of  this  court,  is  the  owner  of  60  shares  of  the 
capital  stock  of  the  plaintiff  corporation,  and 
is  also  a  director  thereof,  the  total  stock  of 
the  said  corporation  being  600  shares,  each 
of  the  par  value  of  $100,  and  that  your  peti- 
tioner fears  that  the  said  judge  might  for 
that  reason  be  unconsciously  prejudiced  or 
biased  in  the  consideration  of  said  cause. 
Wherefore  your  petitioner  respectfully  prays 
that  the  said  judge  will  not  proceed  further 
herein,  but  will  cause  the  said  action  to  be 

§  laced  upon  the  special  calendar  and  be  set 
own  for  trial  before  some  other  circuit 
judge  of  the  said  state.''  On  the  hearing  of 
this  petition  the  court  made  the  following 
order :  "...  .  And  upon  said  hearing  it 
appearing  to  the  satisfaction  of  the  court 
that  defendant  has  submitted  to  the  juris- 
diction of  the  court  by  applying  for  and  ob- 
taining an  in  junctional  order  regarding  the 
same  subject-matter,  .  .  .  and  the  court 
having  heard  the  arguments  of  counsel  for 
and  against  said  petition,  and  being  fully 
advised  in  the  premises,  .  .  .  it  is  or- 
dered that  said  petition  be,  and  the  same  is, 
in  all  things  denied.  ...  To  which  rul- 
ing and  decision  the  defendant  at  the  time 
duly  excepted,  and  said  exception  is  by  the 
court  allowed  and  settled." 

The  cause  was  tried  by  the  court,  and  it 
made  findings  of  fact  and  entered  judgraont 
in  favor  of  the  plaintiff,  and  from  this  judg- 
ment and  an  order  denying  a  new  trial  the 
defendant  has  appealed  to  this  court. 

No  bill  of  exceptions  has  been  settled  in 
the  action.  The  respondents  therefore  make 
the  point  in  this  case  that,  there  being  no  bill 
of  exceptions,  the  petition  and  order  of  the 
circuit  court  are  not  properly  before  this 
court  for  review.  Respondents  are  correct 
in  their  contention,  unlej^s  the  petition  and 
order  are  properly  part  of  the  judgment  roll. 
We  are  inclined  to  the  opinion  that  they  do 
constitute  a  part  of  such  roll.  Section  5013. 
Comp.  Laws,  defining  what  shall  constitute 
the  judgment  roll,  reads  as  follows:  "Un- 
less the  party  or  his  attorney  shall  furnish 
the  judgment  roll,  the  clerk,  immediately 
after  entering  the  judgment,  shall  attach  to- 
gether, and  file  the  following  papers,  which 
shall  constitute  the  judcrment  roll:  .  .  . 
2.  In  all  other  cases,  the  summons,  plead- 
ings, or  copies  thereof,  and  a  copy  of  the 
judgment,  with  any  verdict  or  report,  the 
offer  of  the  defendant,  exceptions,  case,  and 
all  orders  or  papers  in  any  way  involving  the 
merits  and  necessarily  affectinsj  the  judg- 
ment." It  will  be  noticed  that  "all  orders 
or  papers  in  any  way  involving  the  merits 
and  necessarily  affecting  the  judgment"  con- 
stitute a  part  of  the  judgment  roll.  In  the 
case  at  bar  it  is  contended  by  the  appellant 
that  the  petition  and  order  not  only  affected 
the  merits  of  the  case,  but  affected  the  juris- 
diction of  the  court  to  such  an  extent  that 
after  the  filing  of  such  petition,  assuming 
the  facts  therein  stated  to  be  true,  it  could 
not  lawfully  proceed  further  with  the  trial 
of  the  said  cause.  We  think  this  is  correct, 
and  the  petition  and  order  necessarily  affect- 
ed the  judgment,  and  properly  constituted  a 
part  of  the  judgment  roll.     Our  conclusion, 
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iherefore.  Is  that  this  petition,  order,  and 
exception  taken  thereto,  are  properly  before 

OS. 

Aseuming  that  the  statement  made  in  the 
petition,  that  the  wife  of  the  trial  judge 
owned  50  shares  of  the  capital  stock  of  the 
plaintiff  bank  at  the  time  the  case  came  be- 
fore the  lower  court  for  trial,  is  true,  the 
question  is  fairly  presented,  Was  the  trial 
judge  qualified  tc>  proceed  with  the  trial  of 
the  said  cause?  It  is  well-settled  law  that 
a  judge  who  is  interested  in  an  action  is 
disqualified  to  try  or  determine  the  same. 
So  firmly  is  this  established  that  Ck>oley,  in 
his  work  on  Constitutional  Limitations,  lays 
it  down  as  a  rule  that  it  is  not  competent 
for  the  legislature,  even  without  the  aid  of 
some  constitutional  provision,  to  permit  a 
judge  who  is  interested  to  sit  at  the  trial  of 
the  cause.  Cooley,  Const.  Lim.  5th  ed.  403- 
410;  Washington  Ins.  Co,  v.  Price,  Hopk. 
Ch.  1 ;  Adams  v.  Minor,  121  Cal.  372,  63  Pac. 
815;  Williams  v.  City  Nat,  Bank  (Tex.  Civ. 
App.)  27  S.  W.  147:  Austin  v.  Nalle,  86 
Tex.  520,  22  8.  W.  668;  Templeton  v.  Gid- 
dings  (Tex.)  12  S.  W.  861 ;  Gregory  v.  Cleve- 
land, C,  d  C.  R.  Co.  4  Ohio  St  675;  Penin- 
sular R.  Co.  V.  Howard,  20  Mich.  18 ;  Stock- 
well  V.  White  Lake  Twp.  Board,  22  Mich. 
341;  Moses  v.  Julian,  46  N.  H.  62,  84  Am. 
Dec  114;  Clark  v.  Lamh,  2  Allen,  306; 
Pearce  v.  Atu>ood,  13  Mass.  324;  State  ex 
rel.  Colcord  v.  Young,  31  Fla.  694,  19  L.  R. 
A.  637,  12  So.  673;  Vorth  Bloomfield  Oravel 
Min.  Co.  V.  Keyser,  58  Cal.  315;  Freeman, 
Judgm.  %  146.  In  Washington  Ins.  Co.  v. 
Price,  Hopk.  Ch.  1,  the  court  says:  "It  is 
a  maxim  of  every  Code,  in  every  country,  that 
no  man  should  be  judge  of  his  own  cause. 
The  learned  wisdom  of  enlightened  nations, 
and  the  unlettered  ideas  of  ruder  societies, 
are  in  full  accordance  upon  this  point;  and, 
wherever  tribunals  of  justice  have  existed, 
all  men  have  agreed  that  a  judge  shall  never 
have  the  power  to  decide  where  he  is  himself 
a  party.  '  The  reasons  which  render  this 
principle  just  and  necessary  are  obvious; 
and.  whatever  may  be  the  exceptions  to  the 
general  infirmities  of  human  nature,  this 
rule  has  no  exception  in  its  terms  or  its  pol- 
icy, and  it  should  accordingly  be  universal 
and  inflexible  in  its  operation.  In  England 
it  has  always  been  held  that,  however  com- 
prehensive may  be  the  terms  by  which  juris- 
diction is  conferred  upon  a  judge,  the  power 
to  decide  his  own  cause  is  always  a  tacit 
exception  to  the  authority  of  his  office. 
Finch.  Common  Law,  19;  4  Coke,  118;  Win- 
gate,  Maxims,  170.  Such,  I  conceive,  is  also 
the  law  of  this  state.  Though  the  princi- 
ple that  a  party  can  never  act  as  judge  is 
not  declared  by  our  Constitution  or  statutes 
yet,  as  it  is  a  maxim  of  universal  justice,  and 
is  undoubted  law  in  England,  it  exists  here 
as  it  exists  there,  a  rule  of  the  common  law. 
It  is  not  left  to  the  discretion  of  a  judge,  or 
to  his  sense  of  decency,  to  decide  whether 
he  shall  act  or  not.  All  his  powers  are  sub- 
ject to  this  absolute  limitation,  and  when 
his  own  rights  are  in  ouestion  he  has  no  au- 
thority to  determine  the  cause." 

Neither  the  Constitution  nor  the  statutes 
47  L.  R.  A. 


of  this  state  have  prescribed  what  shall  con- 
stitute a  disqualification  of  a  supreme  or  cir- 
cuit judge,  other  than  that  provided  in  ar- 
ticle 5,  §  31,  of  the  Constitution,  which  reads 
as  follows:  "No  judge  of  the  supreme  court 
or  circuit  court  shall  act  as  attorney  or  coun- 
selor at  law,  nor  shall  any  county  judge  act 
as  an  attorney  or  counselor  at  law  in  any 
case  which  is  or  may  be  brought  into  his 
court,  or  which  may  be  appealed  therefrom." 
Neither  counsel  has  cited  any  case  bearing 
directly  upon  the  question  before  us,  and 
this  court,  in  ita  researches,  has  not  been 
able  to  find  one.  The  question  must  there- 
fore be  treated  as  one  of  first  impression. 
The  wife  of  the  judge  of  the  circuit  court, 
being  the  owner  of  one  tenth  of  the  capital 
stock  of  the  said  bank,  was,  though  not  a 
party  named  in  the  record,  direcUy  inter- 
ested in  the  result  of  the  action;  and  it 
would  seeni  to  be  an  anomaly  for  her  hus- 
band to  sit  as  judge  in  a  case  where  she  was 
so  directly  interested.  While  it  is  true  that 
the  husband,  in  this  state,  is  not  directly  in- 
terested in  the  property  of  his  wife  during 
her  lifetime,  ana  that  she  may  encumber  or 
dispose  of  it  without  his  consent,  yet  he  is 
by  law  entitled  to  succeed  to  a  portion  of 
his  wife's  estate  upon  her  decease,  and  will 
be,  in  law,  presumptively  an  heir  to  her  es- 
tate. Section  3401,  Comp.  La^7■.  The  hus- 
band is  therefore  indirectly,  if  not  directly, 
interested  in  the  property  of  his  wife.  And 
it  is  certain  that  no  suitor  in  an  ^action 
would  feel  entire  confidence  tbat  he  could 
obtain  justice,  in  which  the  wife  of  the 
judge  presiding  was  interested  adversely  to 
him.  If  a  judge,  therefore,  would  not  be 
qualified  to  sit,  as  being  an  interested  party, 
it  would  seem  that  the  same  reason  should 
disqualify  him  from  sitting  in  a  case  where 
his  wife  is  interested  as  a  party.  There  may 
be  cases  in  which  the  trial  judge  would  not 
be  influenced  in  the  slightest  by  the  fact  thaj; 
his  wife  was  interested  in  the  action,  but,  as 
stated  in  the  petition  in  this  case,  such  judge 
might  be  unconsciously  prejudiced  or  biased 
in  the  consideration  of  said  cause;  and  it  is 
to  avert  this  danger,  and  to  preserve  the 
purity  of  the  courts  and  the  confidence  of 
the  community  in  their  fairness  and  int^- 
rity,  that  the  judge  so  situated  should  bs 
held  disqualified.  It  is  the  safer  rule  to 
hold  that  the  fact  that  the  judge's  wife  is 
interested  in  the  action  absolutely  disquali- 
fies him  from  sitting  in  the  case.  We  think 
it,  therefore,  our  duty  to  apply  the  same 
rule  to  this  case  that  we  would  have  applied 
had  the  judge  himself  been  the  owner  of  the 
fifty  shares  of  stock,  instead  of  his  wife. 
•  The  contention  is  made  on  the  part  of  the 
respondent  that  the  appellant  waived  his 
right  to  object  to  the  judge  taking  jurisdic- 
tion of  and  trying  the  cause  by  applying  to 
the  said  court  for  an  in  junctional  order  re- 
lating to  the  same  subject-matter.  It  is 
doubtful  if  the  proceeding  referred  to  is  be- 
fore this  court  on  this  appeal.  It  is  true, 
the  learned  circuit  court,  in  making  the  or- 
der, refers  to  the  fact  that  such  an  applica- 
tion had  been  made  to  the  court,  and  seems 
to  base  its  order  denying  the  petition  on  that 
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f  round.  i>ut,  assuming  that  the  appellant 
id  find  it  necessary  to  apply  to  the  circuit 
court  or  judge  for  an  in  junctional  order,  to 
prevent  some  irreparable  injury  to  himself, 
it  cannot  be  said  that  he  thereby  conferred 
Jurisdiction  upon  the  court  to  try  the  merits 
of  the  cause  now  before  us.  If  the  view  we 
take  of  the  case,  that  the  judge  of  the  cir- 
cuit court  was  indirectly  interested,  and  was 
thercdfore  disqualified  from  sitting  in  the 
case,  is  correct,  then  it  follows  that  the  judg- 
ment entered  in  the  case  was  entered  with- 
out jurisdiction  on  the  part  of  the  court. 
Judge  Cooley  states  the  rule  thus :  "Nor  do 
we  see  how  the  objection  of  interest  can  be 
waived  by  the  other  party.  If  not  taken  be- 
fore the  decision  is  rendered,  it  will  avail  in 
an  appellate  court,  and  the  suit  may  be  dis- 
missed on  that  ground.  The  judse  acting  in 
such  a  case  is  not  simpiv  proceedinff  irregu- 
larly, bat  he  is  acting  without  jurisdiction." 


Cooley,  Const.  Lim.  6th  ed.  510;  Freeman, 
Judgm.  supra.  We  are  of  Uie  opinion,  there- 
fore, that  the  learned  circuit  court  was  in 
error  in  holding  that  the  fact  that  appellant 
had  applied  for  an  injunctional  order  re- 
garding the  same  subject-matter  constituted 
a  waiver  of  his  right  to  object  to  the  judge 
proceeding  with  the  trial  of  the  said  cause. 

Without,  therefore,  imputing  to  the 
learned  circuit  judge,  in  the  slightcast,  any 
improper  motive  for  proceeding  with  the 
trial  of  the  said  cause,  or  believing  for  a 
moment  that  the  fact  that  his  wife  was  in- 
terested could  or  did  influence  his  decision 
in  the  case,  still  we  must  hold  that  he  was 
absolutely  disqualified  from  sittine  in  the 
case,  and  that  the  judgment  entered  therein 
must  be  reversed. 

The  judgment  of  the  Oireuit  Court  ia  rs- 
veraed. 


TENNESSEE    SUPREME    COURT. 
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Ab  affent  of  a  lavndry  In  another  atate, 

who  collects  garments  and  sends  them  out  of 
the  state  to  be  washed  and  laundered,  and 
afterwards  redelivers  them  to  their  owners. 
Is  not  engaged  in  commerce  so  as  to  be  pro- 
tected against  the  privilege  tax  imposed  on 
bis  occopatlon  by  Acts  1899,  chap.  432,  |  4. 

(December  20,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Robertson  County 
jn  favor  of  plaintiff  in  an  action  brought  to 
recover  back  a  tax  upon  plaintiff's  business 
as  laundryman,  which  he  had  paid  under 
protest.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  E.  Gamer  for  appellant. 

^/(;«8r«.I«onl8T.Cobbs  and  A.P.Crock- 
ett, for  appellee: 

The  act  taxing  agents  for  laundries,  lo- 
cated outside  of  the  state,  was  in  conflict 
with,  and  in  violation  of,  the  commercial 
clause  of  the  Federal  Constitution. 

State  V.  Scott,  08  Tenn.  245.  36  L.  R.  A. 
461,  39  S.  W.  1 ;  Rohhins  v.  Shelby  County 
Taxing  Diet.  120  U.  S.  489,  30  L.  ed.  694,  1 
Inters.  Com.  Rep.  45,  7  Sup.  Ct  Rep.  5^2; 
Brennan  v.  Titusville,  163  U.  S.  289,  38  L. 
ed.  719,  4  Inters.  Com.  Rep.  668,  14  Sup.  Ct. 
Rep.  829;  Brown  v.  Maryland,  12  Wheat. 
444,  6  L.  ed.  687 ;  Leloup  v.  Port  of  Mobile, 
127  U.  8.  645,  32  L.  ed.  312,  2  Inters.  Com. 
Rep.  134,  8  Sup.  Ct.  Rep.  1380;  McCall  v. 
California,  136  U.  S.  104,  34  L.  ed.  392,  10 


Sup.  Ct.  Rep.  881 ;  Welton  t.  Miaaouri,  91  U. 
S.  278,  23  L.  ed.  348;  Oibhona  v.  Ogden,  9 
Wheat.  I,  6  L.  ed.  23 ;  Leiay  v.  Hardin,  135 
U.  S.  125«  34  L.  ed.  138,  3  Inters.  Com.  Rep. 
36,  10  Sup.  Ct.  Rep.  681 ;  Crutcher  v.  ITeit- 
tucky,  141  U.  8.  58,  35"  L.  ed.  652,  11  Sup. 
Ct  Rep.  861 ;  Lyng  v.  Michigan,  135  U.  S. 
166,  34  L.  ed.  163,  3  Inters.  Com.  Rep.  143, 
10  Sup.  Ct.  Rep.  725;  Stoutenburgh  v.  Ben- 
nick,  129  U.  S.  149,  32  L.  ed.  639,  8  Sup.  Ct. 
Rep.  256. 

Beard,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  in  error  is  a  citizen  of  this 
state,  residing  in  the  town  of  Springfield. 
He  was  for  some  time  prior  to  the  institution 
of  this  suit  the  agent  in  that  place  of  a 
laundry  located  in  Kentucky.  His  business, 
as  well  as  habit,  was  to  collect  the  soiled 
linen  of  his  neighbors,  and  express  it  to  his 

J  principal,  in  Kentucky,  to  be  washed  and 
aundered.  When  this  was  done  it  was  sent 
back  to  him,  and  he  then  delivered  it  to  its 
owner  or  owners,  receiving  from  them  the 
price  of  the  entire  service,  which  he  divided 
equally  with  his  principal.  The  question 
presented  in  this  record  is,  Was  this  agent 
engaged  in  commerce,  so  as  to  be  protected 
by  the  interstate  clause  of  the  Federal  Con- 
stitution from  the  payment  of  the  privilege 
tax  imposed  on  his  occupation  by  S  4  of 
chapter  432  of  the  legislative  act  of  1890? 
This  circuit  court  held  that  he  was,  and  hence 
this  appeal  by  the  county  clerk. 

The  word  "commerce"  found  in  this  clause, 
cannot  be  held  to  embrace  a  transaction  such 
as  is  here  presented.  It  implies,  when  used 
by  business  men,  as  it  is  defined  by  l^fr.  Web- 


NOTE. — For  business  of  agent  of  nonresident 
as  Interstate  commerce,  see  Re  Spain  (U.  S.  C 
C.  E.  D.  N.  C.)  14  L.  R.  A.  97.  and  note  on  ped- 
dlers and  drummers  aa  related  to  Interstate 
commerce ;  also  Gunn  v.  White  Sewing  Mach. 
Co.  (Ark.)  18  L.  B.  A.  206;  Stite  v.  Pblpps 
47  L.  R.  A. 


(Kan.)  18  L.  R.  A.  657;  State  v.  Gorham  (N. 
C.)  25  L.  R.  A.  810;  Milan  Mill  A  Mfg.  Co.  v. 
Gorton  (Tenn.)  26  L.  R.  A.  185;  State  v.  Scott 
(Tenn.)  36  L.  A.  R.  461 ;  and  Macnaughtan  Co. 
V.  McQIr!  (Mont.)  38  L.  R.  A.  867. 
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Bhith  t.  Jackbon. 
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•ter,  the  lezicoffrapher^  trade  or  traffic,  as  in 
the  exchange  of  specific  articles  or  oonunodi* 
ties,  or  else  of  these  for  money  or  its  repre- 
sentatiye.  In  a  case  like  the  present,  noth- 
ing, in  the  true  commercial  sense,  is  sold  or 
exchanged.  The  agent  takes  the  articles 
committed  to  his  care,  and  agrees  with  the 
owner  that  he  will  send  them  across  the  state 
line,  and  have  certain  labor  bestowed  on 
^em,  and,  when  returned,  then  he  is  to  re- 
ceive compensation  equal  to  this  labor, 
lliere  is  no  commodity  created,  of  which  the 
ownership  is  changed.  It  is  simply  a  per- 
sonal contract  based  on  a  valuable  considera- 
tion, having  no  element  of  a  commercial 
transaction  falling  within  the  protec- 
^tion  of  this  clause  of  the  Constitution.  In 
Paul  V.  Virginia,  8  Wall.  168,  19  L.  ed.  357, 
a  resident  of  Virginia,  representing  insur- 
ance companies  located  in  another  state,  de- 
livered a  policy  to  a  citizen  of  Virginia,  in 
violation  of  a  law  of  the  state  requiring,  as 
preliminary  to  the  exercise  of  such  an 
agency,  that  a  license  should  be  obtained; 
and,  when  prosecuted,  he  undertook  to  avail 
himself  of  the  commerce  clause  of  the  Fed- 
eral Constitution.  But  the  Supreme  Court 
of  the  United  States  said  the  weakness  of 
this  defense  was  "in  the  character  of  the  busi- 
ness. Issuin^i  a  policy  of  insurance  is  not 
a  transaction   oi   commerce.    The   policies 


are  simple  contracts  of  indemnity  against 
loss  by  nrc,  entered  into  between  the  corpora- 
tions and  the  assured  for  a  consideration  paid 
by  the  latter.  These  contracts  are  not  arti- 
cles of  commerce,  in  any  proper  meaning  of 
the  word.  They  are  not  subjects  of  trade 
and  barter  offered  in  the  market  as  some- 
thing having  an  existence  and  value  inde- 
pendent of  the  parties  to  them.  They  are 
not  connnodities  to  be  shipped  or  forwarded 
from  one  state  to  another,  and  then  put  up 
for  sale.  They  are  like  other  personal  con- 
tracts between  the  parties,  which  are  com- 
pleted by  .  .  .  the  transfer  of  the  con- 
sideration. Such  contracts  are  not  inter- 
state transactions,  though  the  parties  may 
be  domiciled  in  other  states."  This  is  de- 
cisive of  the  contention  of  defendant  in  error. 
It  is  proper  to  say  that  this  case  is  clearly 
distinguishable  from  that  of  State  v.  8cott, 
98  Tenn.  254,  36  L.  R.  A.  461,  39  S.  W.  1. 
There  the  enlarged  picture,  made  by,  and 
the  property  of,  the  Chicago  artist,  sent  into 
this  state,  to  be  paid  for  by  one  of  its  citi- 
zens, was  a  valuable  article,  and  the  trans- 
action between  the  parties  by  which  the 
ownership  was  changed  was  one  of  interstate 
commerce. 

The  judgment  of  the  lower  oourt  i»  re> 
versed. 
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D.  H.  6ALUSHA  et  aZ.,  Reepta., 

V. 

Bradley  B.  SHERMAN  et  ah,  Appta. 
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^1.     The  proper  practice  in  ttn  eanltr 

•mse  if  for  the  trial  court  to  make  findings 
covering  specifically  and  separately  eacb 
material  fact  in  issue. 

9.     A  controversy  bct^veen  two  persona, 

actual  and  in  good  faith,  is  a  proper  sub- 
ject for  a  binding  contract  of  settlement,  no 
matter  what  may  be  the  real  merits  of  the 
claim  upon  either  side. 
S.  In  the  eircnmstanoea  stated  In  the 
foregrolnip  proposition,  a  settlement,  free 
from  mutual  mistake  of  fact  or  mistake  upon 
one  side  and  fraud  upon  the  other.  Is  bind- 
ing between  the  parties  thereto  without  re- 
gard to  which  gets  the  best  of  the  bargain, 
or  whether  all  the  gain  be  In  fact  on  one  side 
and  all  the  sacrifice  on  the  other. 


T. 


•Headnotes  by  Masshall,  J. 

NoTB.— On  the  question,  What  constitutes 
duress? — see  Shattuck  ▼.  Watson  (Ark.)  7  L.  R. 
A.  551 ;  De  La  Cuesta  ▼.  Insurance  Co.  of  North 
America  (Pa.)  9  L.  R.  A.  631,  and  note;  Flack 
T.  National  Bank  of  Commerce  (Utah)  17  L.  R. 
A.  583;  and  Thompson  ▼.  Nlggley  (Kan.)  26  L. 
R.  A.  803. 

For  duress  by  threats  of  prosecution  of  rela- 
tive, see  City  Nat.  Bank  ▼.  Kusworm  (Wis.)  26 
L.  R.  A.  48,  and  note;  also  Loud  ▼.  Hamilton 
(Tenn.)  45  L.  R.  A.  400:  and  Mack  t.  Prang 
(Wia)  45  L.  B.  A.  407. 
47  L,  R.  A.  27 


e. 


8. 


If,  in  mnlcinip  a  contract,  one  partr 
to    tbe    transaction    be    incapable   of 

exercising  his  free  will  by  reason  of  threats 
made  by  the  other  for  the  purpose  of  produc- 
ing  such  condition,  to  the  end  that  he  may 
obtain  such  contract,  such  party  may,  at  bis 
option,  repudiate  such  contract  on  the  ground 
of  duresa 

"What  constitutes  dnress  is  matter 
of  law  I  whether  duress  existed  in  a  particu- 
lar transaction  is  matter  of  fact.  There  is 
no  legal  standard  of  resistance  which  a  per- 
son acted  upon  must  come  up  to  at  his  peril 
of  being  remediless  for  a  wrong  done  to  him, 
and  no  general  rule  as  to  the  sufficiency  of 
facts  to  produce  duress.  The  question  In  each 
case  Is,  Was  the  person  so  acted  upon  by 
threats  of  the  person  claiming  the  benefit 
of  the  contract,  for  the  purposes  of  obtaining 
such  contract,  as  to  be  bereft  of  the  quality 
of  mind  essential  to  the  making  of  a  contract, 
and  was  the  contract  thereby  obtained? 

Tbe  doctrine,  that  in  order  to  pro- 
dace  dnress  by  threats  there  must  be 
such  threats  as  are  reasonably  necessary  to 
control  by  fear  the  free-will  power  of  a  per- 
son of  ordinary  firmness  and  courage.  Is  not 
the  true  doctrine  or  the  law  of  this  state. 

IVlftile  it  is  trne  that  flndinys  of  fact 
requisite  to  avoid  a  contract  on  tbe 
ground  of  fraud  must  be  based  on  clear  and 
satisfactory  evidence  establishing  such  facts, 
where  the  trial  court  decides  In  favor  of  the 
existence  of  such  facts  on  the  evidence,  such 
decision  cannot  be  disturbed  on  appeal  unless 
clearly  wrong. 

One  vrho  takes  title  to  a  promissory 
note  payable  to  the  order  of  a  person  there- 
in named,  merely  by  a  transfer  of  the  Indebt- 
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eAness  contained  In  the  awlgnment  of  the 
mortgtkge  secaring  such  note,  ie  not  entitled 
to  the  benefits  of  the  law  merchant  as  to  such 
note,  but  holds  It  subject  to  the  equities  that 
would  affect  It  In  the  hands  of  his  assignor. 

(January  9,  1900.) 

APPEAL  by  defendants  from  a  judeinent 
of  the  Circuit  Court  for  Eau  Claire 
County  in  favor  of  plaintiffs  in  an  action 
brought  to  set  aside  a  note  and  mortgage  on 
the  ground  of  duress.     Afprmed. 

StatODtent  by  Marshall,  J.: 

Action  in  equity  to  set  aside  a  note  and 
mortgage  on  the  ground  of  duress.  The  is- 
sues made  by  the  pleadings  sufficiently  ap- 
pear from  the  facts  found  by  the  trial  court, 
which  are  in  substance  as  follows:  October 
29,  1894,  Bradley  B.  Sherman,  claiming  to 
have  been  injured  by  eating  impure  meat, 
believing  it  to  be  wholesome,  which  was  fur- 
nished to  him  for  food  by  D.  H.  Galusha 
with  knowledge,  or  reasonable  means  of 
knowledge,  of  its  character,  commenced  an 
action  against  Galusha  to  recover  compen- 
sation for  such  injury  to  the  amount  of 
$5,000.  A.  J.  Sutherland  was  Sherman's 
attorney.  He  employed  J.  H.  Langdon  to 
serve  the  summons  and  complaint,  which 
service  he  performed  and  then  advised  Ga- 
lusha to  settle  the  claim,  accompanying  such 
advice  by  an  assertion  that  if  he  did  not  do 
so  he  would  be  prosecuted  criminally  and 
sent  to  state's  prison  for  from  three  to  four- 
teen years.  Langdon  induced  Galusha  to  ac- 
company him  to  Sutherland's  office,  where  he 
was  induced  to  mortgage  his  farm  for  $1,000 
to  secure  a  note  for  that  amount  payable  in 
three  years,  with  interest  thereon  at  the  rate 
of  8  per  cent  per  annum,  in  settlement  of  the 
controversy.  Sherman  assigned  the  note  and 
mortgage  to  Sutherland  and  the  latter  as- 
signed the  same  to  H.  V.  Scallon,  both  as- 
signments being  recorded  November  5,  1894. 
Galusha  was  a  man  of  little  education 
and  experience,  of  a  nervous  tempera- 
ment and  easily  frightened.  The  fact  that 
a  claim  was  made  against  him  for  more 
than  he  was  worth,  accompanied  bv  threats 
of  imprisonment  for  a  long  term  of  years  if 
he  did  not  settle  it,  depriv^  him  of  his  free- 
dom of  will,  and  while  he  was  in  that  con- 
dition the  note  and  mortgage  were  procured. 
Such  note  and  mortgage  were  given  without 
consideration.  The  plaintiff  Henrietta  Ga- 
lusha signed  the  note  and  mortgage  in  the 
absence  of  her  husband,  and  in  such  a  state 
of  fear  and  excitement,  caused  by  threats 
made  to  her,  that  it  was  not  her  voluntary 
act.  The  mortgaged  property  was  worth 
$3,000.  Defendant  Scsuilon  is  not  the  bona 
fide  purchaser  of  the  note  and  mortgage.  On 
such  facte  judgment  was  awarded  to  plain- 
tiffs, declaring  the  note  and  mortgage  null 
and  void,  and  requiring  them  to  be  surren- 
dered for  cancelation,  and  for  costs  against 
defendants.  There  was  evidence  tending  to 
prove  that  at  Sutherland's  office  Galusha  was 
locked  in  a  room  with  Sutherland,  and  there 
again  threatened  with  arrest  and  imprison- 
ment for  from  three  to  fourteen  years  if  he 
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did  not  settle,  and  that  such  threats  were 
oompanied  with  such  demonstrations  on  ihm 
part  of  Sutherland  as  to  greatly  oistract  Ga- 
lusha and  put  him  in  fear  of  personal  vio- 
lence. 


Messrs,  Wiokbam  A  Farr  and  !••  A. 
Doolittle,  for  appellants: 

The  bringing  of  a  civil  action  is  not  and 
cannot  be  duress. 

Buck  V.  Aoft,  85  Ind.  612. 

The  statement  that  he  oould  be  arrested 
and  imprisoned  from  three  to  fourteen  years 
was  insufficient,  as  a  matter  of  law,  to  de- 
prive Galusha  of  his  freedom  of  will. 

Roth  T.  8,  E,  Barrett  Mfg.  Oo.  96  Wia. 
616,  71  N.  W.  1034;  Klauher  v.  Wright,  62 
Wia  303,  8  N.  W.  893 ;  6  Am.  &  £ng.  Enc 
liaw,  1st  ed.  p.  66;  Krusohke  v.  Stefan,  88 
Wis.  373,  63  N.  W.  679. 

A  party  will  not  be  heard  to  allege  that 
his  mind  was  so  overcome  that  he  was  de- 
prived of  his  freedom  of  will  by  acts  which 
are  insufficient  to  have  such  an  effect  upon 
a  person  of  ordinary  courage  and  firmness. 

2  Greenl.  £v.  4th  ed.  (  301;  Bosley  t. 
Shanner,  26  Ark.  280;  Harmon  ▼.  Harmam, 
61  Me.  227«  14  Am.  Rep.  666;  WUkeraon  ▼. 
Hood,  65  Mo.  App.  491 ;  Horton  ▼.  Bloedom^ 
37  Neb.  666,  66  N.  W.  321 ;  Wolff  v.  Bluhm, 
95  Wis.  267,  70  N.  W.  73. 

Where  no  warrant  has  been  issued,  no  ar- 
rest made,  and  the  person  making  the  threat 
to  imprison  is  not  apparently  possessed  oi 
both  the  means  and  intention  of  immediately 
executing  his  threat,  such  a  threat  is  not 
sufficient  to  enable  the  party  threatened  to 
avoid  the  effect  of  his  contract. 

Cahaha  v.  Burnett,  34  Ala.  400;  Youngs 
V.  Shimm,  41  III.  App.  28;  Rendleman  r. 
Rendleman,  166  111.  668,  41  N.  £.  223;  HO- 
horn  ▼.  Bttoknam,  78  Me.  483,  67  Am.  R^. 
816,  7  Atl.  272;  Knapp  v.  Hyde,  60  Bfirk 
80;  Phillips  v.  Hcfiry,  160  Pa.  24,  28  Atl. 
477 ;  Wolff  ▼.  Bluhm,  96  Wis.  267,  70  N.  JST. 
73. 

It  is  never  duress  to  threaten  to  arrest  a 
man  for  an  offense  of  which  he  is  not  guilty, 
because  such  a  threat  could  not  induce  a  man 
of  ordinary  firmness  to  fear  immediate  im- 
prisonment. 

Horton  v.  Bloedom,  37  Neb.  666,  66  N. 
W.  321;  Buchanan  ▼.  Bahlein,  9  Mo.  App^ 
662. 

A  threat  to  arrest  a  person  on  a  criminal 
charge  for  some  act  which  does  not  consti- 
tute a  criminal  offense  does  not  constitute 
duress 

Kruschke  v.  Stefan,  83  Wis.  373,  63  N.  W. 
679. 

The  finding  of  duress  must  be  specific 
If  it  is  not  it  is  insufficient,  even  if  it  may 
lead  to  a  very  strong  inference. 

Feller  v.  Oreen,  26  Mich.  70. 

If  the  action  was  settled  without  fraud  or 
duress,  no  question  can  exist  as  to  the  suffi- 
ciency of  the  consideration. 

Kercheval  v.  Doty,  31  Wis.  476;  Mosher 
V.  Post,  89  Wis.  602,  62  N.  W.  616;  Oonti- 
nental  Vat.  Bank  v.  McGeoch,  92  Wis.  286, 
66  N.  W.  606;  Brooks  v.  Wage,  86  Wis.  12, 
64  N.  W.  997. 
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Th«  sale  was  for  an  adequate  oonaideratiooi, 
and  was  not  made  under  jcircumstances  upon 
which  the  slightest  criticism  could  be  made. 

Bange  v.  Flint,  25  Wis.  644;  Citizens' 
Bank  v.  Ryman,  12  Neb.  541,  11  N.  W.  850; 
Lay  ▼.  Wissman,  36  Iowa,  305;  Richmond 
V.  Diefendorf,  61  Hun,  537,  4  N.  Y.  Supp. 
375. 

Evidence  of  facts  and  circumstances  suffi- 
cient to  put  him  on  inquiry  is  not  sufficient. 

Atlas  Nat.  Bank  r.  Holm,  34  U.  S.  App. 
472,  71  Fed.  Rep.  489,  19  C.  C.  A.  94;  BtDifi 
V.  Smith,  102  U.  S.  442,  26  L.  ed.  193;  Kelley 
V.  Whitney,  45  Wis.  110,  30  Am.  Rep.  697. 

The  defendant  Scallon  is  a  bona  fiae  pur- 
chaser of  this  note  and  mortgage,  not  only 
under  the  law  applicable  to  negotiable  in- 
struments, but  also  under  the  recording  act. 

Fisher  ▼.  Otis,  3  Pinney,  78;  Bange  ▼. 
Flint,  25  Wis.  544;  Heath  v.  Bilverthom,  39 
Wis.  149;  Maxwell  ▼.  Hartm^i/n,  50  Wis.  660, 
8  N.  W.  103. 

Galusha  cannot  escape  from  his  contract 
on  account  of  anything  done  by  Langdon. 

Threats  made  by  a  third  person,  although 
such  threats  influenced  a  party  to  make  a 
contract,  constitute  no  defense  to  the  con- 
tract. 

Compton  ▼.  Bunker  Hill  Bank,  96  III.  301, 
36  Am.  Rep.  147;  Rogers  y.  Adam^,  66  Ala. 
600;  Gardner  t.  Case,  111  Ind.  494,  13  N. 
E.  36;  Line  r.  Blizzard,  70  Ind.  23;  Fair- 
hanks  V.  Snow,  145  Mass.  153,  13  N.  E,  696; 
Wright  ▼.  Remington,  41  N.  J.  L.  48,  32  Am. 
Rep.  180;  Oreen  v.  Scranage,  19  Iowa,  461, 
87  Am.  Dec.  447;  Talley  v.  Robinson,  22 
Gratt.  888;  Spurgin  v.  Trauh,  65  111.  170; 
Marston  v.  Brittenham,  76  111.  611. 

A  settlement  once  deliberately  made  is  not 
to  be  opened  except  upon  the  clearest  and 
most  positive  proof  of  fraud  or  mistake 
therein. 

Klauher  v.  WHght,  62  Wis.  303,  8  N.  W. 
893 ;  German  Bank  v.  Muth,  96  Wis.  342,  71 
N.  W.  861^  Northtoestem  Mut.  L.  Ins.  Co. 
V.  Nelson,  103  U.  S.  544,  26  L.  ed.  436;  Hoto- 
land  V.  Blake,  97  U.  S.  624,  24  L.  ed.  1027 ; 
Smith  V.  Allis,  62  Wis.  345,  8  N.  W.  155; 
Wolif  V.  Bluhm,  95  Wis.  257,  70  N.  W.  73; 
Knapp  V.  Hyde,  60  Barb.  80;  Krtuohke  v. 
•  Stefan,  83  Wis.  373.  63  N.  W.  679. 

Mr.  W.  P.  Bartlett,  for  respondents: 

Where  the  party  intentionally  or  by  de- 
sign misrepresents  a  material  fact  or  pro- 
duces a  false  impression  in  order  to  mislead 
another  or  to  cheat  him  or  obtain  an  undue 
advantage  of  him,  in  every  such  case  there 
is  a  positive  fraud  in  the  truest  sense  of 
the  term. 

Story,  Eq.  Jur.  6th  ed.  192. 

Every  legal  contract  must  be  the  act  of 
the  understanding,  which  they  are  incapable 
of  using  who  are  under  restraint  and  ter- 
rors ;  and  therefore  the  law  requires  the  free 
assent  of  the  parties  as  essential  to  every 
contract,  and  that  they  be  not  under  any 
force  or  violence. 

Brown  v.  Peck,  2  Wis.  262;  McGormick 
Harvesting  Mach.  Co.  v.  Hamilton,  73  Wis. 
486,  41  N.  W.  727;  Knott  v.  Tidyman,  86 
Wis.  164,  66  N.  W.  632;  /luelkamp  ▼.  Bid- 
ding, 31  Wis.  603. 
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Equity  does  not  limit  itself  to  strict  rules 
and  strict  definitions  in  matters  of  fraud. 
It  leaves  the  way  open  to  redress  wrongs 
committed  by  means  of  fiuud  in  whatsoever 
form  it  may  appear. 

Kuelkamp  v.  Bidding,  31  Wis.  503. 

Express  notice  of  infirmity  in  a  note  is 
not  indispensable,  but  it  will  be  sufficient  if 
the  circumstances  are  of  such  a  strong  and 
pointed  character  as  necessarily  to  cast  a 
shade  upon  the  transaction,  and  to  put  the 
holder  upon  inquiry. 

Story,  Prom.  Notes,  4th  ed.  §  197 ;  Knott 
V.  Tidyman,  86  Wis.  164,  66  N.  W.  032. 

In  order  that  the  innocent  purchaser  for 
value  before  maturity  of  a  negotiable  note 
secured  by  a  mortgage  be  protected  as  a  bona 
fide  holder  of  negotiable  paper,  he  must  re- 
ceive it  in  the  usual  course  of  business,  and 
not  by  assignment. 

Central  Trust  Co.  v.  First  Nat.  Bank,  101 
U.  S.  68,  26  L.  ed.  876;  Spinning  v.  Sullivan, 
48  Mich.  5,  UN.  W.  758;  Howard  v.  Boor- 
man,  17  Wis.  460. 

An  indorsement  of  a  negotiable  promissory 
note  is  absolutely  necessary  to  cut  oif  equi- 
ties existing  between  the  original  parties. 

Story,  Prom.  Notes,  4th  ed.  §  119;  Beard 
V.  Dedolph,  29  Wis.  137;  Howard  v.  Boor- 
man,  17  Wis.  459;  Terry  v.  Allis,  16  Wis. 
479;  2  Randolph,  Com.  Paper,  §§  788,  789; 
Osgood  V.  Artt,  17  Fed.  Rep.  675;  Central 
Trust  Co.  V.  First  Nat.  Bank,  101  U.  S.  68, 
25  L.  ed.  876. 

Bfarsliall,  J.,  delivered  the  opinion  of  the 
court: 

The  cause  does  not  seem  to  have  been  prop- 
erly determined  by  the  trial  court  by  a  find- 
ing on  each  material  fact  in  issue.  Presum- 
ably the  practice  was  followed  of  deciding 
the  issues  in  a  general  way  and  then  signing 
findings  prepared  and  presented  by  the  suc- 
cessful party,  without  a  sufficient  examina- 
tion of  them  to  see  whether  all  the  material 
issues  are  properly  and  specifically  deter- 
mined. It  is  proper  to  permit  the  attorney 
for  a  prevailing  party  to  prepare  the  find- 
ings, but  his  duty  in  that  regard  should  be 
strictly  confined  to  the'drafting  and  submit- 
ting of  a  paper  which,  when  signed  and  filed 
in  the  cause,  will  comply  with  the  statute 
by  containing  an  express  adjudication  as  to 
the  truth  regarding  each  material  issue  and 
the  legal  results;  and  the  judicial  duty 
should  always  be  performed  of  testing  the 
paper  by  the  decision  made,  before  making 
it  an  official  document.  True,  errors  in  that 
regard  are  not  necessarily  prejudicial,  so 
as  to  call  for  a  reversal,  but  it  is  the  law, 
which  should  be  followed  just  the  same,  that 
the  successful  party  is  entitled  to  have  each 
material  issue  decided  and  to  have  such  de- 
termination specifically  and  separately  stat- 
ed in  the  findings.  While  a  trial  coiirt  may 
neglect  or  refuse  to  perform  the  judicial  duty 
in  that  regard,  and  without  eff"cct  upon  the 
final  judgment,  it  is  a  matter  of  which  the 
party  so  deprived  of  his  legal  rights  may 
justly  complain,  and  which  this  court  may 
properly  take  notice  of  and  condemn,  in  the 
interest  of  a  careful  administration  of  jus- 
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tioe,  whether  the  wrong  affects  substantial 
rights,  so  as  to  call  for  relief  by  a  reversal 
of  the  judgment,  or  not. 

The  findings  of  fact  as  originally  signed 
in  this  case  contained,  as  one  of  the  adjudi- 
cations, a  decision  that  all  the  material  al- 
legations of  the  complaint  were  true,  while 
there  were  several  such  allegations  upon 
which  there  was  no  evidence  whatever,  and 
some  that  were  disproved  by  the  uncontro- 
verted  evidence.  That  finding  was  stricken 
out  by  the  circuit  judge  when  his  attention 
was  called  to  it  by  the  appellant's  attorneys ; 
but  there  was  a  refusal  to  find  specifically 
upon  some  of  the  most  material  issues,  either 
in  the  findings  as  prepared  and  signed,  or 
when  duly  requestea  to  do  so  by  appellants' 
attorneys.  For  instance,  there  was  no  dis- 
pute but  that  Sherman  ate  meat  at  Ga- 
jusha's  table,  which  he  believed,  in  good 
faitii,  caused  him  serious  illness;  that  he 
commenced  an  action  against  Galusha  to  re- 
cover the  damases  caused  to  him  by  such  ill- 
ness, and  that  ne  and  his  attorney,  and  all 
persons  concerned  on  his  side  of  the  contro- 
versy, down  to  and  inclusive  of  the  time  the 
note  and  mortgage  were  ^iven,  honestly  be- 
lieved that  Galusna  knowingly,  or  with  rea- 
sonable means  of  knowledge,  furnished  him 
dangerously  impure  meat  to  eat,  thereby 
causing  the  injury  of  which  he  complained; 
that  he  was  legally  entitled  to  have  Galusha 
make  good  the  damages  resulting  from  such 
injuries;  that  the  note  and  mortgage  were 
taken  in  satisfaction  of  such  claim ;  and  that 
the  claim,  in  consideration  thereof,  was  duly 
released.  Notwithstanding  that,  the  court 
refused  to  find,  though  requested  so  to  do, 
that  Sherman  and  Sutherland,  in  commenc- 
ing and  prosecuting  the  action,  honestly  be- 
lieved that  Sherman  had  a  good  cause  of  ac- 
tion affainst  Galusha  -as  set  torth  in  the 
complaint;  but  on  the  contrary,  found  that 
the  note  and  mortgage  were  given  without 
consideration.  Plain  error  was  thereby  com- 
mitted. The  evidence  being  undisputed  that 
the  claim  made  by  Sherman  was  an  honest 
claim,  the  court  should  have  so  found.  That 
was  the  vital  question  on  the  subject  of 
whether  there  was  any  consideration  for  the 
note  and  mortgage.  It  being  undisputed 
that  the  supposed  cause  of  action  was  re- 
leased in  consideration  of  the  note  and  mortr 
gage,  the  finding  that  they  were  given  with- 
out consideration  was  directly  contrary  to 
the  fact.  The  learned  court,  in  another  part 
of  the  findings,  seems  to  have  determined 
that  Sherinan  did  not  have  a  cause  of  action 
in  fact,  and  to  have  come  to  that  conclusion 
because  of  the  result  of  another  action  for 
damages  brought  against  Galusha  by  a  per- 
son circumstanced  the  same  as  ShernHin,  in 
regard  to  having  eaten  some  of  the  alleged 
impure  meat, — an  action  to  which  Sherman 
was  not  a  party,  and,  obviously,  by  which 
he  was  not  in  any  way  legally  afl'ected.  Un- 
der what  theory  the  verdict  in  that  case  was 
evidence  against  Sherman  on  the  fact,  if  it 
were  a  fact,  that  Sherman  would  not  have 
been  able,  upon  a  trial  of  his  case,  to  have 
recovered  against  Galusha,  and  that  it 
turned  the  scale  asrainst  him  on  the  question 
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of  whether  the  note  and  mortgage  were  given 
without  consideration,  is  not  understood. 

The  settlement  of  an  honest  controversy  be- 
tween two  parties  is  a  good  .and  sufficient 
consideration  to  support  a  contract  of  settle- 
ment. The  release  of  the  claim  on  the  one 
side,  and  the  payment  or  agreement  to  pay 
upon  the  other,  are,  as  between  the  parties, 
an  exchange  of  equivalents  which  is  irrevo- 
cable e.xcept  upon  the  ground  of  mutual  mis- 
take, or  fraud  of  one  party  and  mistake  of 
the  other.  That  is  elementary.  Inequality 
of  consideration,  of  itself,  is  not  sufficient 
to  avoid  a  settlement.  It  is  enough  if  the 
controversy  be  an  actual  one,  in  regard  to 
which  the  issue  may  fairly  be  considered  by 
'both  parties  as  doubtful.  Parsons,  Contr.  8th 
ed.  439;  Kercheval  v.  Doty,  31  Wis.  476; 
Van  Troit  v.  Wieae,  36  Wis.  439;  Turner 
V.  Bumell,  48  Wis.  221,  4  N.  W.  30;  Hams 
V.  Kennedy,  48  Wis.  500,  4  N.  W.  651 ;  Zm- 
mer  v.  Becker,  66  Wis.  527,  29  N.  W.  228; 
Continental  Nat.  Bank  v.  McOcooh,  92  Wis. 
286,  66  N.  W.  606.  The  law  favors  the  right 
of  parties  to  settle  their  matters  of  differ- 
ence in  their  own  way,  and  encourages  ef- 
forts in  that  regard  by  holdins  such  settle- 
ments conclusive,  as  above  indicated,  with- 
out regard  to  which  party  obtains  the  best 
of  the  bargain.  So  it  is  held  that,  where  a 
claim  is  asserted  on  the  one  side  in  good 
faith  and  denied  upon  the  other,  presenting 
for  consideration  and  determination  a  ques- 
tion involving  a  degree  of  certainty  as  to 
where  the  truth  lies  calling  for  a  judicial 
determination  to  effect  a  settlement  in  \h» 
absence  of  an  amicable  arrangement  between 
the  parties,  and  such  parties  maJce  such  an 
arrangement  settling  their  matter  of  differ- 
ence, such  matter  is  thereby  as  effectually 
closed  and  the  result  made  as  binding  on 
them  as  if  it  were  reached  by  the  solemn  and 
formal  judgment  of  a  court  having  jurisdic- 
tion of  the  parties  and  of  the  subject-matter. 
"Mistake,"  as  the  term  is  here* used,  does 
not  refer  to  the  validity  of  the  claim  on 
either  side,  but  to  some  fact  or  facts  mate- 
rial to  the  settlement.  Courts  exist  to  rem- 
edy wrongs  where  they  cannot  be  otherwise 
remedied  by  peaceable  means.  The  whole 
policy  of  the  law  is  rather  to  discourage  than* 
encourage  a  resort  to  them  as  a  means  to 
that  end  by  promoting  efforts  to  compromise 
and  settle  differences  by  contracts  inter 
partes.  If  a  controversy  be  actual  and  in 
good  faith,  it  is  a  proper  subject  for  a  bind- 
ing contract  of  settlement,  no  matter  what 
the  real  merits  of  a  claim  may  be  upon  either 
side;  and  if  a  settlement  be  made  in  r^ard 
to  such  subject,  free  from  fraud  or  mistake, 
as  before  indicated,  whereby  there  is  a  sur- 
render or  satisfaction,  in  whole  or  in  part, 
of  a  claim  upon  one  side  in  exchange  for  or 
in  consideration  of  a  surrender  or  satisfac- 
tion of  a  claim  in  whole  or  in  part,  or  of 
something  of  value,  upon  the  other,  however 
baseless  may  be  the  claim  upon  either  side 
or  harsh  the  terms  as  to  either  of  the  par- 
ties, the  other  cannot  successfully  Impeach 
the  agreement  in  a  court  of  justice.  Such 
contracts  are  as  binding  as  any  that  parties 
competent  to  contract  can  make.     Said  this 
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eourt  in  Kercheval  t.  Doty,  31  Wis.  476, 
^oting  from  a  standard  text  writer  with  ap- 
pro*^!:  "If  it  were  neceasary,  in  order  to 
sustain  an  adjustment  of  conflictinff  claims, 
to  determine  their  relative  validity  and 
value^  no  compromise  would  be  possible,  and 
the  uncertainty,  delay,  and  scandal  would  be 
incurred,  which  such  arrangements  are  usu- 
ally designed  to  avoid."  "It  is  held  in  gen- 
eral in  this  country,  that  compromises  are 
to  be  favored,  irrespectively  of  the  nature  of 
the  controversy  compromised ;  and  that  they 
cannot  be  set  aside  because  the  event  shows 
all  the  gain  to  have  been  on  one  side,  and  all 
the  sacrifice  on  the  other,  if  the  parties  have 
acted  in  good  faith,  and  with  a  belief  of  the 
actual  existence  of  the  rights  which  they 
have  respectively  waived  or  abandoned."  "A 
compromise  of  doubtful  rights  will  not, 
therefore^  be  opened  or  rescinded  by  chan- 
cery, even  when  unequal  or  harsh  in  its  oper- 
ation; nor  where  the  only  consideration  for 
the  relinquishment  of  a  valid  claim  on  the 
one  side  is  the  abandonment  of  an  invalid 
one  on  the  other." 

From  the  for^^inff  it  will  be  seen  that  on 
the  question  of  whether  there  was  a  consid- 
eration for  the  aote  kind  mortcage,  the  pri- 
mary question  was  whether  a  daim  was  hon- 
estly asserted  on  the  one  side  and  denied  on 
the  other;  not  whether  the  claim  was  actu- 
ally valid  or  invalid.  The  trial  court  errone- 
ously refused  to  find  on  that  material  ques- 
tion. Further,  it  appears  that  the  subject, 
of  whether  the  claim  asserted  by  Sherman 
was  one  upon  which  he  could  have  recov- 
ered against  respondents,  was  not  a  subject 
for  consideration  in  this  case  at  all,  except 
as  bearing  on  the  question  of  his  good  faith ; 
and  the  finding  on  that  subject,  as  a  basis 
for  a  finding  of  want  of  consideration  for 
the  settlement,  was  error.  Further,  the  find- 
ing that  the  settlement  and  the  note  and 
mortgage  were  without  consideration,  in  face 
of  the  undisputed  evidence  that  such  note 
and  mortgage  were  given  to  settle  a  claim 
honestly  made  by  Sherman,  was  erroneous. 

Notwithstanding  what  has  been  said,  it 
does  not  follow  that  the  judgment  must  be 
reversed,  if  the  finding  on  the  subject  of 
duress  is  sustained  by  the  law  and  the  evi- 
dence. 

The  trial  court  found  that  when  the  note 
and  mortgage  were  executed,  Galusha  was 
not  in  the  exercise  of  his  free  will,  but  was 
under  the  control  of  the  will  of  Langdon  and 
Sutheriand,  and  that  he  was  deprived  of  his 
own  will  power  by  the  wrongful  acts  of  the 
two  persons  named.  That  finding  was,  in 
the  main,  based  on  the  circumstance  that  a 
complaint  had  been  served  upon  Galusha, 
elaiminff  damages  to  an  amount  sufficiently 
large,  if  established  to  its  full  extent,  to  ab- 
sorb his  entire  property,  and,  upon  disputed 
evidence  that  Ijungdon,  who  served  the  pa- 
pers, urged  him  to  visit  Sutherland,  the  atr 
tomey  for  Sherman,  and  settle  the  contro- 
versy, stating  that  if  he  did  not  do  so  he 
would  be  arrested  on  a  criminal  warrant  and 
sent  to  state's  prison;  that  through  Lang- 
don's  influence,  and  accompanied  by  him,  re- 
spondent went  to  Sutherland's  office;  that  he 
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was  there  locked  in  a  room  with  Sutherland, 
or  with  Sutherland  and  Langdon,  and  then 
threatened  again  with  arrest  and  imprison- 
ment for  from  three  to  fourteen  years  unless 
he  immediately  settled  the  suit  by  paying 
$1,000  or  securing  the  payment  of  such  sum ; 
that  such  threats  were  accompanied  by  pro- 
fanity on  the  part  of  Sutherland  and  by  such 
demonstrations  as  to  produce  a  belief  in  the 
mind  of  respondent  that  he  was  in  danger 
of  personal  violence;  that  under  such  cir- 
cumstances respondent  submitted  to  Suther- 
land's demand  and  executed  the  papers  in 
controversy,  and  also  signed  a  communica- 
tion to  his  wife  directing  her  to  sign,  and 
gave  such  communication  to  Sutherland  to 
enable  him  to  secure  her  signature  in  the 
absence  of  her  husband. 

Appellants'  attorneys  contend  that,  assum- 
ing that  the  evidence  on  the  part  of  respond- 
ent proves  all  that  it  tends  to  prove,  the 
wrongful  acts  were  not  sufficient  to  consti- 
tute duress,  hence  not  sufficient  to  warrant 
the  finding  that  respondent  was  deprived  of 
the  free  exercise  of  his  will.  In  support  of 
that,  many  suggestions  are  made  and  au- 
thorities cited  which  seem  to  call  for  a  brief 
consideration  of  the  law  of  duress  as  under- 
stood by  this  court.  It  is  a  branch  of  the 
law  that,  in  the  process  of  development  from 
the  rigorous  ana  harsh  rules  of  the  ancient 
common  law,  has  been  so  softened  by  the 
more  humane  principles  of  the  civil  law,  and 
of  equity,  that  the  teachings  of  the  older 
writers  on  the  subject,  standing  alone,  are 
not  proper  guides.  The  change  from  the  an- 
cient doctrine  has  been  much  greater  in  some 
jurisdictions  than  in  others.  There  are 
many  adjudications  based  on  citations  of  au- 
thorities not  in  themaelves  harmonious,  and 
many  statements  in  legal  opinions  based  on 
the  ancient  theory  of  duress,  which  together 
create  much  confusion  on  the  subject  not 
only  as  it  is  treated  by  text  writers,  but  by 
judges  in  legal  opinions.  Anciently,  duress 
in  law  by  putting  in  fear  could  exist  only 
where  there  was  such  a  threat  of  danger  to 
the  object  of  it  as  was  deemed  sufficient  toi 
deprive  a  constant  or  courageous  man  of  his 
free  will,  and  the  circumstances  requisite  to 
that  condition  were  distinctly  fixed  by  law; 
that  is  to  say,  the  resisting  power  which 
every  person  was  bound  to  exercise  for  his 
own  protection  was  measured,  not  by  the 
standard  of  the  individual  affected,  but  by 
the  standard  of  a  man  of  courage ;  and  those 
things  which  could  overcome  a  person,  c;- 
suming  that  he  was  a  prudent  and  constant 
man,  were  not  left  to  be  determined  as  facts 
in  the  particular  case,  but  were  a  part  of 
the  law  itself.  Co.  Litt.  263.  Said  Sir  Wil- 
liam Blaokstome  (vol.  1,  p.  130):  "What- 
ever  is  done  by  a  man  to  save  either  life  or 
mem^r  is  looked  upon  as  done  upon  th« 
highest  necessity  and  compulsion.  There- 
fore, if  a  man  through  fear  of  death  or  may- 
hem, is  prevailed  upon  to  execute  a  deed  or 
do  any  other  legal  act,  these,  though  accom- 
paoiled  with  all  other  the  requisite  solemni- 
ties, may  be  afterwards  avoided,  if  forced 
upon  him  by  a  well-grounded  apprehension 
of  losing  his  life,  or  even  his  limbs,  in  ease 
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of  his  noncompliance."  "The  constraint  a 
man  is  under  in  these  circumstances  is  called 
in  law  'duress.' "  "A  fear  of  battery  or  be- 
ing beaten,  though  never  so  well  grounded, 
is  no  duress,  neither  is  the  fear  of  having 
one's  house  burned,  or  one's  goods  taken 
away  and  destroyed,  because  in  these  cases, 
should  the  threat  be  performed,  a  man  may 
have  satisfaction  by  recovering  equivalent 
damages;  but  no  suitable  atonement  can  be 
made  for  the  loss  of  life  or  limb."  P.  131. 
Duress  of  imprisonment  existed,  by  the  old 
rule,  only  where  there  was  actual,  illegal  re- 
«traint  of  liberty.  The  doctrine  was,  "If  a 
man  be  imprisoned  by  order  of  law,  the 
plaintiff  may  take  a  feoffment  of  him,  or  a 
bond  for  his  satisfaction,  and  for  the  deliv- 
erance of  the  defendant,  notwithstanding 
that  imprisonment ;  for  this  is  not  by  duress 
of  imprisonment,  because  he  was  in  prison 
by  course  of  law,  for  it  is  not  accounted  in 
law  duress  of  imprisonment,  but  where 
either  the  imprisonment,  or  the  duress  that 
is  offered  in  prison,  or  at  large,  is  tortious 
and  imlawful."  3  Bacon,  Abr.  Duress,  (A). 
Thus  it  will  be  seen  that»  in  the  early  days 
of  the  cominon  law,  duress,  strictly  so  called, 
was  matter  of  law.  It  was  pleadable  as  a 
defense  or  as  material  to  a  cause  of  action, 
by  alleging  the  existence  of  specific  circum- 
stances legally  sufficient  to  constitute  duress, 
and  was  established  prima  facie  by  proving 
the  truth  of  such  allegations.  The  effect  of 
the  fa«ts  so  established  was  determinable  as 
an  inference  of  law,  not  of  fact.  Oppression 
of  one  person  by  another,  causing  such  per- 
son to  surrender  something  of  value  or  some 
advantage  to  such  other,  not  amounting  to 
duress  within  the  rigorous  rules  of  law,  re- 
gardless of  whether  the  oppression  actually 
deprived  the  oppressed  party  of  the  exercise 
of  his  free  will,  was  remediless  except  by  an 
appeal  to  a  court  of  equity,  where  a  remedy 
was  obtainable  on  the  ground  of  unlawfid 
compulsion.    Id.  772. 

It  is  interesting  to  follow  the  development 
of  the  law  from  uie  early  period  mentioned. 
To  do  so  in  this  opinion  would  draw  it  out  to 
a  far  greater  length  than  is  advisable;  but 
we  will  proceed  sufficiently  to  show  the  con- 
flict in  authorities  on  the  subject,  what  has 
led  to  it,  the  correct  doctrine  at  the  present 
time,  and  the  unsoundness  of  the  contentions 
of  appellants'  counsel  as  to  the  law  appli- 
cable to  this  case  when  tested  by  such  doc- 
trine. That  seems  to  be  necessary  in  order 
to  show  that  the  theories,  advanced  by  ap- 
pellants' counsel,  to  support  the  claim  that 
the  finding  as  regards  respondent  suffering 
from  wrongful  deprivation  of  his  will  power 
at  the  time  he  made  the  papers  in  controver- 
sy is  not  warranted  by  tne  evidence,  are  un- 
sound. Those  theories  are:  (1)  Oppres- 
sion does  not  constitute  duress  unless  suffi- 
cient to  overcome  the  will  of  a  person  of  or- 
dinary courage;  (2)  a  threat  to  arrest  a  per- 
son for  an  offense  of  which  he  is  not  guilty 
does  not  constitute  duress;  (3)  a  threat  to 
arrest  a  person  on  a  charge  that  does  not 
constitute  a  criminal  offense  does  not  con- 
stitute duress.  All  of  such  theories  have 
some  support  in,  but  all  are  out  of  harmony 
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with,  the  real  foundation  principle  of  duress, 
which  is  that  it  is  the  condition  of  the  mind 
of  the  wronged  person  at  the  time  of  the  act 
sought  to  be  avoided,  not  the  means  by  which 
such  condition  was  produced.  Such  theories 
are  also  out  of  harmony  with  the  theory  up- 
on which  duress  of  a  contracting  party  ren- 
ders the  contract  voidable  as  to  him,  which 
is  that  the  free  meeting  and  blending  of  the 
minds  of  contracting  parties  are  requisite  to 
a  binding  contract. 

Early  in  the  development  of  the  law,  the 
legal  standard  of  resistance  that  a  person 
was  bound  to  exercise  for  his  own  protection 
was  changed  from  that  of  a  constant  or  cour- 
ageous man  to  that  of  a  person  of  ordinary 
firmness.  That  virill  be  found  by  reference 
to  some  of  the  earlier  editions  of  Chitty  on 
Contracts.  See  1  Chitty,  Contr.  11th  ed.  p. 
272;  2  Greenl.  Ev.  301.  But  the  ancient 
theory  that  duress  was  a  matter  of  law  to  be 
determined  prima  facie  by  the  existence  or 
nonexistence  of  some  circumstance  deemed 
in  law  sufficient  to  deprive  the  alleged 
wronged  person  of  freedom  of  will  power, 
was  adhered  to  generally,  the  standard  of  re- 
sisting power,  howevei;,  being  changed  so 
that  circumstances  less  dangerous  to  person- 
al liberty  or  safety  than  actual  deprivation 
of  liberty  or  imminent  danger  of  loss  of  life 
or  limb,  came  to  be  considered  sufficient  in 
law  to  overcome  such  power.  The  oppress- 
ive acts,  though,  were  still  referred  to  as 
duress,  instead  of  the  actual  effect  of  such 
acts  upon  the  will  power  of  the  alleged 
wronged  person.  It  is  now  stated,  oftener 
than  otherwise,  in  judicial  opinions,  that  in 
determining  whether  there  was  or  was  not 
duress  in  a  given  case,  the  efvidence  must  be 
considered,  having  regard  to  the  assumption 
that  the  alleged  oppressed  person  was  a  per- 
son of  ordinary  courage.  The  learned  coun- 
sel for  appellants  have  referred  to  some  such 
authorities  to  support  their  claim  that  the 
finding  under  discussion  is  contrary  to  law, 
in  that  the  threats  made  to  respondent,  as- 
suming his  evidence  to  be  true,  were  not  suf- 
ficient to  deprive  a  person  of  ordinary  firm- 
ness of  his  free-will  power.  From  that  it  is 
argued  that    the    finding    is    unwarranted. 

That  one  should  be  led  astray  on  the  ques- 
tion of  there  being  a  legal  standard  of  resist- 
ing power,  by  which  the  sufficiency  of  the  op- 
pressive conduct  claimed  to  have  produced 
duress  in  a  given  case  must  be  tested,  is  most 
natural  in  view  of  the  number  and  character 
of  the  authorities  to  that  effect.  As  we  have 
seen,  the  text  of  Chitty  and  of  Greenleaf 
both  so  clearly  indicate.  In  United  States 
V.  Huckahee,  16  Wall.  414,  21  L.  ed.  457,  a 
case  generally  cited  as  giving  a  very  clear 
definition  of  duress  according  to  the  modern 
doctrine  on  the  subiect,  Mr.  Justice  Clifford 
said:  "Unlawful  duress  is  a  pood  defense 
to  a  contract  if  it  includes  such  decree  of 
constraint  or  danger,  either  actually  infiicted 
or  threatened  and  impending,  as  is  sufficient 
in  severity  or  apprehension  to  overcome  the 
mind  and  will  of  a  person  of  ordinary  firm- 
ness." On  the  same  line,  Mr.  Justice  Cole- 
rick,  in  Hines  v.  Hamilton  Oounty  Oomrs,  93 
Ind.  266,  said,  citing  from  4  Walt,  Act  k 
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D«f .  p.  490 :  "Mere  threats  of  yiolcnoe,  or  of 
prosecution,  are  not  enough  [to  constitute 
ourees].  Tliere  must  m  a  reasonable 
ground  for  creating  an  apprehension  that 
tibreats  will  be  carried  into  execution,  in  the 
mind  of  a  man  of  ordinary  firmness  and 
courage,  and  must  operate  upon  him  direct- 
ly, so  as  to  overcome  his  will."  Similar 
language  is  used  in  legal  opinions  of  courts 
of  many  of  the  states,  as  will  be  shown  by 
reference  to  the  following:  Youngs  y. 
Bimm,  41  111.  App.  28 ;  Harmon  v.  Harmon, 
61  Me.  227,  14  Am.  Rep.  556;  Morae  v.  Wood- 
worth,  155  Mass.  233,  27  N.  E.  1010,  and  29 
N.  £.  525;  Higgina  t.  Brown,  78  Me.  473,  5 
AtL  269;  Wolfe  y.  Marshal,  52  Mo.  167; 
Burr  T.  Burton,  18  Ark.  214;  Flanigan  v. 
Minneapolis,  36  Minn.  406,  31  N.  W.  359; 
Horton  y.  Bloedom,  37  Neb.  666,  56  N.  W. 
321.  In  the  last  case  dted  the  following  in- 
struction to  the  jury  was  approved:  "The 
threats,  so  made,  if  any  were  in  fact  made, 
must  have  been  of  such  a  character  as  to 
naturally  overcome  the  mind  and  will  of  a 
person  of  ordinary  firmness,  and  deprive 
liim,  for  the  time  being,  of  the  power  of 
mind  and  will  to  resist  the  demand  by  the 
person  making  such  threats."  Those  au- 
thorities indicate  adherence  to  the  doctrine 
of  a  legal  standard  of  resistance  by  which  to 
test  the  allcffed  wrongful  acts;  also  adher- 
ence, generafly,  to  the  old  doctrine  of  the 
legal  sufficiency  of  particular  threats  or  acts 
to  produce  duress,  the  only  change  in  the 
former  element,  from  the  ancient  common 
law,  being  the  substitution  of  resisting 
power  of  a  person  of  ordinary  firmness  for 
that  of  a  prudent  and  constant  man ;  and  the 
only  change  in  the  latter  element  being  the 
addition  of  elements  of  less  severity  than  ac- 
tual imprisonment  or  danger  of  loss  of  life 
or  limb,  as  being  sufficient  to  deprive  a  per- 
son, of  the  legal  standard  of  resisting  power, 
of  hie  free  will,  leaving  the  only  question  of 
fact  to  be  determined  by  the  jury,  whether 
the  will  power  of  the  oppressed  person  was 
in  fact  overcome  in  the  particular  case,  the 
presumption,  in  the  absence  of  evidence  to 
the  contrary,  being  in  the  affirmative. 

It  will  be  noted  in  an  examination  of  the 
cases  that  the  means  used  to  overcome  the 
person  threatened  are  uniformly  referred  to 
as  the  duress,  instead  of  the  condition  of 
mind  produced,  thereby.  In  United  States 
V.  Huokdbee,  16  Wall.  414.  21  L.  ed.  457.  it 
is  Baid :  "Decisions  of  high  authority  adopt 
a  more  liberal  rule,  and  hold  that  contracts 
procured  by  threats  of  battery  to  the  person, 
or  of  destruction  of  property,  may  be  avoid- 
ed by  proof  of  such  facts."  In  Harmon  v. 
Harmon,  61  Me.  227,  it  is  said  that  mere 
threats  of  criminal  prosecution  do  not  con- 
stitute duress  without  threats  of  immediate 
imprisonment.  Similar  lan^age  is  found 
in  HiVbom  v.  Buoknam,  78  Me.  485.  57  Am. 
Rep.  816,  7  Atl.  272,  and  Thorn  v.  Pinkham, 
84  Me.  101,  24  Atl.  718.  In  Knapp  v.  Hyde, 
60  Barb.  80,  it  was  held,  following  the  old 
common-law  doctrine,  that  in  order  to  avoid 
an  act  on  the  ground  of  menace  of  arrest 
or  imprisonment,  it  must  appear  that  the 
menace    was    of    unlawful    imprisonment; 
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while  in  Hartford  P,  Ins.  Oo.  v.  Kirkpatriok, 
111  Ala.  456,  20  So.  651,  it  is  said  that  the 
guilt  or  innocence  of  the  alleged  wronged 
party,  or  the  lawfulness  or  unlawfulness  of 
the  Uireats,  are  immaterial,  the  material  and 
only  material  question  being.  Was  the  threat 
made  for  the  purpose  of  overcoming  the  will 
of  the  person  threatened,  and  did  it  have 
that  effect,  and  was  the  contract  thereby  ob- 
tained? 

Sufficient  has  been  said  to  show  the  con- 
flict that  exists  on  the  subject  under  discus- 
sion. The  more  advanced  doctrine  is  that 
stated  in  the  Alabama  case  cited.  Under  it, 
advantages  obtained  by  what  was  consid- 
ered duress  by  old  common-law  rules,  or  such 
rules  as  changed,  in  respect  to  the  standard 
of  resisting  power  which  the  threatened  per- 
son is  legally  bound  to  exercise  for  his  own 
protection  or  be  remediless  at  law  for  the 
consequences,  and  in  respect  to  the  nature  of 
the  threats  deemed  legally  sufficient  to  over- 
come a  person  of  the  legal  standard  of  re- 
sisting power,  and  also  advantages  wrongful- 
ly obtained,  though  not  by  duress,  in  law, 
and  remediable  as  such,  but  remediable  in 
equity  upon  the  ground  of  unjust  compul- 
sion, are  now  practically  in  one  dass.  Duress 
in  its  broad  sense,  now  includes  all  instances 
where  a  condition  of  mind  of  a  person, 
caused  by  fear  of  personal  injury  or  loss 
of  limb,  or  injury  to  such  person's  property, 
wife,  child  or  husband,  is  produced  by  the 
wrongful  conduct  of  another,  rendering  such 
person  incompetent  to  contract  with  the  ex- 
ercise of  his  free  will  power,  whether  former- 
ly relievable  at  law  on  the  ground  of  duress 
or  in  equity  on  the  ground  of  wrongful  com- 
pulsion. 

The  making  of  a  contract  requires  the 
free  exercise  of  the  will  power  of  the  con- 
tracting parties,  and  the  free  meetin)^  and 
blending  of  their  minds.  In  the  absence  of 
that,  the  essential  of  a  contract  is  wantin«^; 
and  if  sudi  absence  be  produced  by  the 
wrongful  conduct  of  one  party  to  the  trans- 
action, or  conduct  for  which  he  is  responsi- 
ble, whereby  the  other  party,  for  the  time 
being,  through  fear,  is  bereft  of  his  free-will 
power,  for  the  purpose  of  obtaining  the  con- 
tract, and  it  is  thereby  obtained,  such  con- 
tract may  be  avoided  on  the  ground  of 
duress.  There  is  no  legal  standard  of  re- 
sistance which  a  party  so  circumstanced 
must  exercise  at  his  peril  to  protect  himself. 
The  question  in  each  case  is.  Was  the  alleged 
injured  person,  by  being  put  in  fear  by  the 
other  party  to  the  transaction  for  the  pur- 
pose of  obtaining  an  advantage  over  him.  de- 
prived of  the  free  exercise  of  his  will  power, 
and  was  such  advantage  thereby  Obtained? 
If  the  proposition  be  determined  in  the  af- 
firmative, no  matter  what  the  nature  of  the 
threatened  injury  to  such  person,  or  his 
property,  or  the  person  or  liberty  of  his  wife 
or  child,  the  advantage  thereby  obtained  can- 
not be  retained.  The  idea  is  that  what  con- 
stitutes duress  is  wholly  a  matter  of  law. 
and  is  simply  the  deprivation  by  one  person 
of  the  will  power  of  another  by  puttin?  such 
other  in  fear  for  the  purpose  of  obtaining, 
by  that  means,  some  valuable  advantage  of 
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him.  The  means  by  which  that  condition  of 
mind  is  produced  are  matters  of  fact,  and 
whether  such  condition  was  in  fact  produced 
is  usually  wholly  matter  of  fact,  though  of 
course  the  means  may  be  so  oppressive  as  to 
render  the  result  an  inference  of  law.  It  is 
a  mistaken  idea  that  what  constitutes  duress 
is  difTerent  in  case  of  an  aged  person  or  a 
wife  or  child  than  in  case  of  a  man  of  ordi- 
nary firmness.  As  said  in  Wolff  v.  Bluhniy 
95  Wis.  257,  70  N.  W.  73,  the  condition  of 
mind  of  a  person'  produced  by  threats  of 
some  kind,  rendering  him  incap?.ble  of  exer- 
cising his  free  will,  is  what  constitutes  du- 
ress. The  means  used  to  produce  that  con- 
dition, the  afe,  sex,  and  mental  characterist- 
ics of  the  alleged  injured  party,  are  all  evi- 
dentiary, me  cly,  of  the  ultimate  fact  in  is- 
sue, of  whether  such  person  was  bereft  oi  the 
free  exeroise  of  his  will  power.  Obviously, 
what  will  acoompUsh  such  result  cannot 
justly  be  tested  b^  any  other  standard  than 
that  of  the  particular  person  acted  upon. 
His  resisting  power,  under  all  the  circum- 
stances of  the  situation,  not  anv  arbitrary 
standard,  is  to  be  considered  in  determining 
whether  there  was  duress.  The  more  mod- 
em text  writers  so  state  the  law  to  be. 

In  Bishop  on  Contracts  (710)  it  is  said, 
in  substance,  that  the  proposition  found  in 
many  of  the  cases  that  the  threat  must  be 
such  as  would  excite  the  reasonable  appre- 
hension of  a  person  of  ordinary  courage,  is 
certainly  incorrect;  that  it  originated  in  the 
failure  of  the  old  writers  (referring  to  Coke 
on  Littleton)  to  distinguish  between  the 
mind  acted  upon  and  the  thing  menaced; 
that  the  law.  of  contracts  considers  the  qual- 
ity of  the  contracting  mind,  and  therefore 
holds  the  apparent,  not  real,  consent  of  the 
subject  or  timid  person,  or  person  of  in- 
ferior intellect,  as  invalid  as  that  of  the 
strongest  and  most  independent  understand- 
ing, though  the  latter  would  not  have  been 
enthralled  where  the  former  was.  In  the  last 
revisions  of  Chitty  on  Contracts,  brought 
out  in  1890  and  1896  (page  199  of  the  lat- 
ter), the  old  text  on  the  subject  under  dis- 
cussion was  changed  to  conform  to  the  doc- 
trine as  stated  in  Bishop  on  Contracts.  A 
eomparison  of  it  with  the  early  text  is  one 
of  the  best  demonstrations  that  can  be  given 
of  the  great  change  that  has  taken  place  in 
the  law  under  discussion  from  the  early  rules 
on  the  subject.  The  follovnng  is  the  new 
text:  "It  has  been  sometimes  said  that  in 
order  to  avoid  a  contract  entered  into 
through  fear,  the  fear  must  be  such  as  wou1(1 
impel  a  person  of  ordinary  courage  to  yield 
to  it.  I  do  not  think  this  an  accurate  state- 
ment of  the  law.  Whenever  from  natural 
weakness  of  intellect,  or  from  fear — wheth- 
er reasonably  entertained  or  not— either 
party  is  actually  in  a  state  of  mental  incom- 
petence to  resist  pressure  improperly  brought 
to  bear,  there  is  no  more  consent  than  in  the 
ease  of  a  person  of  stronger  intellect  and 
more  robust  courage  yielding  to  a  more  seri- 
ous danger.  The  difficulty  consists,  not  in 
an  uncertainty  of  the  law  on  the  subject,  but 
in  its  application  to  the  facts  of  each  indi- 
vidual case." 
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In  Chitty's  work  on  Commercial  Law, 
printed  in  1824«  it  is  said  thai  "fear  whidi 
IS  sufficient  to  avoid  a  contract  must  be  a 
present  fear,  occasioned  by  some  present  oi 
future  danger,  not  a  mere  suspicion  of  the 
approach  of  danger,  nor  such  an  apprehen- 
sion as  would  arise  in  the  mind  of  a  weak 
or  timorous  man,  but  such  as  would  alarm 
a  firm  man,  such  as  the  fear  of  death  or  of 
bodily  torment;  that  the  fear  of  battery, 
whioh  may  be  slight,  will  not  amount  to  du- 
ress as  will  the  fear  of  mayhem  or  loss  of 
life."  In  support  of  the  later  text  of  Bishop 
and  Chitty,  Jr.,  see  10  Am.  &  Eng.  Enc  Law, 
2d  ed.  p.  341 ;  Cribba  v.  Sotole,  87  Mich.  340, 
49  N.  W.  587;  Overatreet  v.  DurUap,  56  III. 
App.  486;  Parmentier  v.  Pater^  13  Or.  121, 
9  Pac.  59;  Earle  v.  Norfolk  d  N.  B.  Hosiery 
Co.  36  N.  J.  Eq.  192;  Jordan  v.  Elliott,  12 
W.  N.  C.  56;  WiUiams  y.  Bayley,  L.  R.  I 
H.  L.  200;  Boott  y.  Sebright,  L.  R.  12  Prob. 
Div.  21. 

From  the  foregoing  it  will  be  seen  that  the 
true  doctrine  of  duress,  at  the  pres^it  day, 
both  in  this  country  and  England,  is  that  a 
contract  obtained  by  so  oppressing  a  person 
by  threats  regarding  his  personal  safety  or 
liberty,  or  that  of  his  property,  or  of  a  mem- 
ber of  his  family,  as  to  depriye  him  of  the 
free  exercise  of  his  will  and  prevent  the 
meeting  of  minds  necessary  to  a  valid  con- 
tract, may  be  ayoided  on  the  ground  of  du- 
ress, whether  the  oppression  causing  the  in- 
competence to  contract  be  produced  oy  what 
was  deemed  duress  formerly,  and  relievable 
at  law  as  such,  or  wrongful  compulsion  re- 
mediable by  an  appeal  to  a  court  of  equity. 
The  law  no  longer  allows  a  person  to  enjoy, 
without  disturbance,  the  fniits  of  his  in- 
iquity, because  his  victim  was  not  a  person 
of  ordinary  courage;  and  no  longer  gauges 
the  acts  that  shall  be  held  legally  sufficient 
to  produce  duress  by  any  arbitrary  stand- 
ard, but  holds  him  who,  by  putting  another 
in  fear,  shall  have  produced  in  him  a  state 
of  mental  incompetency  to  contract,  and  then 
takes  advantage  of  such  condition,  no  mat- 
ter by  what  means  such  fear  be  caused,  li- 
able  at  the  option  of  such  other  to  make  res- 
titution to  him  of  everything  of  value  there- 
by taken  from  him. 

The  law  as  indicated,  though  not  discussed 
at  any  great  length  in  previous  adjudica- 
tions of  this  court,  has  always  been  the  rul- 
ing principle  of  its  decisions.  In  Broum 
V.  Peck,  2  Wis.  261,  it  was  said  that  if  men- 
aces are  used,  or  equivalent  acts  of  violence, 
such  as  to  have  an  undue  influence  upon  the 
party  and  to  prevent  the  exercise  of  his  own 
free  will  in  executing  the  contract,  it  is 
voidable.  True,  the  court  was  there  speak- 
ing of  the  power  of  a  court  of  equity  to  rem- 
edy a  wrong,  but  the  situation  calling  for 
such  remedy  was,  as  the  court  said,  that 
there  was  no  contract  existing  between  the 
parties  for  want  of  assent  by  one  party  on 
account  of  the  oppression  to  which  he  was 
subjected  on  behalf  of  the  other. 

In  City  Nat,  Bank  v.  Kustoorm,  91  Wis. 
166,  64  N.  W.  843,  and  Wolff  v.  Bluhm,  96 
Wis.  257,  70  N.  W.  73,  the  doctrine  was 
stated  in  effect  thus:     Where  one,  by  the 
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itTonffful  act  ol  another,  is  put  in  fear  and 
tiiereSy  induced  to  make  a  contract  or  to 
forego  some  act  under  circumstances  which 
deprive  him  of  the  exercise  of  his  free  will, 
duress  exists ;  the  wrongful  act  does  not  con- 
stitute  the  duress,  but  the  condition  of  mind 
produced  thereby.  The  act  must  be  of  such 
a  u&ture  and  made  under  such  circumstancee 
as  to  constitute  a  reasonable,  adequate  cause 
to  control  the  mind  of  the  threatened  person, 
and  must  have  that  effect;  and  the  act 
sought  to  be  avoided  must  have  been  per- 
formed by  such  person  while  in  such  condi- 
tion. It  will  be  noted  that  it  was  said,  the 
cause  producing  incompetency  to  contract 
through  fear  need  only  be  reasonably  suffi- 
cient to  overcome  the  will  power  of  the  par- 
ticular person  acted  upon.  That  it  may  be 
more  or  less  than  that  required  to  overcome 
the  mind  of  a  person  of  ordinary  firmness, 
according  as  the  person  acted  uoon  is  above 
or  below  the  average  in  mental   ability    to 

Srotect  himself  against  the  influence  of  fear, 
I  obvious.  There  was  unnecessarily  added 
to  a  correct  statement  of  the  law,  in  Wolff 
V.  Bluhm,  a  reference  to  the  doctrine  of  the 
supreme  oourt  of  Maine,  as  to  the  sufficiency 
of  certain  circumstances  to  constitute  duress, 
not  in  harmony  with  the  law  as  stated  in  this 
opinion.  An  arbitrary  rule,  that  a  threa4;ened 
lawful  arrest  and  iiiH>risoniment  imply- 
ing harsh  or  unreasonable  use  of  criminal 
process,  and  where  no  wai^ant  has  been  is- 
sued and  there  is  no  danger  of  the  threat  be-* 
ing  immediately  carried  out,  is  not  sufficient 
to  produce  duress,  seems  unreasonable. 
Such,  however,  is  the  doctrine  of  the  supreme 
court  of  Maine,  and  the  cases  supporting  it 
will  be  found  very  generally  cited  by  text 
writers  and  ludges.  That  rule  goes  natural- 
ly with  the  doctrine  that  every  person,  with- 
out regard  to  actual  mental  power,  is  bound 
to  come  up  to  the  standard  of  average  men 
in  that  r^^ard  or  suffer  the  consequences. 

We  have  now  reached  a  point  where  it 
clearly  appears  that  the  contention  of  coun- 
sel for  appellants,  that  the  testimony  of  the 
plaintiff,  undisputed,  is  legally  insufficient 
to  produce  duress,  cannot  he  sustained,  and 
it  remains  to  be  seen  whether  the  finding 
that  durej«s  was  in  fact  produced  by  the  con- 
duct of  Sutherland  and  his  confederat^e, 
Langdon.  is  contrary  to  the  clear  preponder- 
ance of  the  evidence. 

Looking  at  the  testimony  of  the  several  wit- 
nesses, as  printed  in  the  record,  it  is  by  no 
means  certain  but  that  the  evidence  prepon- 
derates to  the  side  of  the  appdlants,  and 
that  no  clear  case  is  made  out  such  as  is  re- 
quired to  impeach  a  transaction  for  fraud. 
But  when  the  circumstances  disclosed  are 
taken  into  consideration,  the  interest  wh^ch 
the  different  witnesses  had  in  the  result,  the 
opportunity  that  each  had  for  knowing  the 
facts  in  respect  to  which  he  testified,  and 
everything  appearing  that  aids  in  weighing 
the  evidence  and  aetermining  where  the 
truth  lies,  doubt  is  produced  as  to  the  cor- 
rectness of  the  findings  which  is  reasonably 
resolved  in  their  favor  by  giving  due  weight 
to  those  things  which  were  available  to  the 
trial  judge,  and  presumably  were  considered 
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by  him,  that  could  not  be  made  a  part  <^ 
the  record.  This  is  peculiarly  a  case  where 
opportunity  to  see  the  witnesses  and  observe 
their  manner  while  testifying  is  of  great  im- 
portance in  judicial  search  after  truth.  That 
the  learned  judge  'who  made  the  findings 
studied  the  situation  with  the  light  that 
such  opportunity  cast  upon  it  cannot  be 
doubted,  and  the  result  is  embodied  in  the 
findings  which  w^e  are  asked  to  reverse. 
There  is  a  finding  that  respondent  is  a  very 
nervous  man  and  easily  subject  to  be  im- 
posed upon  in  the  manner  in  which  it  is 
daimed  he  was  wronged.  That  circumstance 
was  of  importance  in  the  case.  There  is  very 
little  evidence  in  the  record  in  regard  to  it, 
but  it  is  obvious  that  a  personal  study  of  the 
man  during  the  trial,  by  one  skilled  in  such 
matters,  could  hardly  have  failed  to  reveal 
the  truth,  without  any  direct  evidence  of 
the  fact.  Considering  respondent  as  a  man 
of  average  firmness,  intelligence,  and  experi- 
ence, it  would  be  unreasonable  to  say  that 
the  preposterous  assertions  of  Langdon  and 
Sutherland,  as  to  what  they  could  and  would 
do  with  him  in  the  event  of  his  not  settling 
the  Sherman  claim,  emphasised  even  by^.loud 
and  vehement  expressions,  by  profanity  and 
gesticulations,  would  have  affected  him  oth- 
erwise than  by  producing  anger,  amusement, 
or  disgust;  but  a  view  of  respondent  and 
study  of  him  in  court  may  easily  have  sat- 
isfied the  trial  court  that  he  was  a  man  li- 
able, under  the  circumstances  in  which  he 
was  placed,  to  be  deluded,  and  to  regard 
falsehood  as  truth  and  mere  shamming  as 
serious  reality. 

The  record  shows  that  a  hardworking, 
middle-aged  farmer,  not  of  sufficient  intelli- 
gence to  know  his  legal  rights,  was,  with- 
out previous  negotiations  for  a  settlement  of 
an  existing  doubtful  claim,  sued  upon  it  for 
a  sum  perhaps  in  excess  of  his  entire  for- 
tune, the  papers  being  served  by  a  shrewd 
person  specially  employed  for  that  purpose, 
instead  of  by  an  officer ;  that  on  the  same  day 
such  person  accompanied  the  defendant  to 
the  presence  of  the  plaintiff's  lawyer,  and 
that  an  agreement  was  there  obtained  from 
such  defendant  to  pay,  in  settlement  of  the 
controversy,  an  amount  representing  a  large 
portion  of  his  entire  property, — probably 
the  accumulation  of  many  years  of  labor, — 
and  to  secure  such  agreement  by  a  mortc^age 
upon  his  home.  The  transaction,  of  itself, 
is  unnatural  and  unexplainable  upon  any 
reasonable  theory  other  than  that  respond- 
ent was  a  weak  man,  easily  influenced,  and 
that  considerable  pressure  was  put  upon  him 
to  produce  the  result  z^complished.  The 
probabilities  point  that  way  in  the  absence 
of  evidence  explaining  how  the  thing  was 
brought  about.  The  explanation  on  the  part 
of  appellants  is  that  respondent  went  to 
Sutherland's  office  of  his  own  free  will  and 
out  of  a  desire  for  an  immediate  settlement 
of  the  claim  on  the  best  terms  possible,  and 
that  he  desired  the  presence  and  assistance 
of  Langdon.  That  explanation  does  not 
strike  one  as  reasonable.  Why  should  re- 
spondent desire,  expect,  or  rely  on  help  from 
the  agent  of  the  attorney  for  the  adverse 
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party  in  making  a  settlement  T  Why  did  he 
not  go  to  some  neighbor,  acquaintance,  or 
friend  or  some  lawyer  for  counsel  instead  of 
relying  on  Langdon?  Those  questions  are 
not  answerable  from  the  record  except  by 
respondent's  own  evidence  that  he  was  in- 
duced, by  Langdon's  threata,  to  believe  that 
it  was  best  for  him  to  visit  Sutherland  and 
settle  immediately  in  order  to  avoid  arrest 
and  imprisonments  Why  did  he  finally  set- 
tle with  the  attorney  for  the  adverse  party 
and  agree  to  surrender,  in  satisfaction  of  the 
claim  made  upon  him,  such  a  large  propor- 
tion of  his  property,  without  taking  time  for 
reflection  or  making  an  effort  to  obtain  coun- 
sel, when  he  could  not  have  been  prejudiced 
by  waiting  at  least  till  near  the  expiration 
of  the  twenty  days  allowed  in  which  to  an- 
swer the  complaint,  before  making  a  settle- 
ment? Nothing  in  the  record  furnishes  an 
answer  to  that,  except  the  evidence  of  re- 
spondent that  he  was  threatened  with  arrest 
and  imprisonment  if  he  did  not  submit  to  the 
demand  for  a  speedy  settlement.  The  very 
fact  that  respondent  went  to  the  office  of 
Sutherland  and  settled  a  claim  of  such  a 
serious  nature  in  the  manner  in  which  the 
settlement  was  made,  without  an  effort  to 
take  counsel  in  respect  to  it,  is  a  very  strong 
circumstance  tending  to  show  that  he  was  of 
that  mental  make-up  liable  to  be  controlled 
and  moved  to  action,  to  his  disadvantage,  by 
fear. 

Looking  to  the  direct  evidence  of  what  oc- 
curred, that  of  respondent  and  Langdon  in 
regard  to  the  threats  made  when  the  papers 
were  served  is  in  direct  conflict.  The  proba- 
bilities, however,  are  in  favor  of  the  latter. 
That  of  Langdon  and  Sutherland  as  to  what 
occurred  at  Sutherland's  ofiice  is  in  direct 
conflict  with  that  of  respondent;  but  the 
probabilities  are  rather  in  favor  of  the 
truth  of  the  material  part  of  the  respond- 
ent's story,  to  the  effect  that  he  was  actually 
threatened  with  arrest  and  imprisonment 
unless  he  made  the  settlement  demanded,  and 
was  told  and  made  to  believe  that  the  offense 
alleged  against  him  was  one  that  might  sub- 
ject him  to  arrest  amd  punishment  by  a  long 
term  of  confinement  in  state's  prison. 

We  have  not  overlooked  any  of  the  evi- 
dence bearing  on  the  question  under  consid- 
eration. It  has  all  been  read  with  care.  Re- 
spondent may  be  mistaken  as  to  having  been 
locked  in  a  room  with  Sutherland,  but  there 
is  no  dispute  but  that  he  was  taken  into 
Sutherland's  private  room  where  what  was 
said  between  the  two  could  not  readily  be 
heard  by  persons  in  the  general  ofiice  if  the 
door  between  the  two  rooms  was  closed ;  and 
there  is  evidence  independent  of  respondent's 
testimony,  showing  that  such  was  its  con- 
dition at  least  part  of  the  time.  It  may  be 
that  Sutherland  did  not  use  profane  lan- 
guage in  threatening  respondent,  and  that 
when  the  former  went  into  the  main  ofiice 
after  the  settlement  agreed  upon  the  persons 
there  did  not  observe  in  him  any  appearance 
of  excitement,  yet  it  may  be  true  that  he 
threatened  the  respondent  with  arrest  and 
imprisonment,  and  produced  in  his  mind  a 
conviction  that  such  would  be  the  result  of 
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a  refusal  to  speedily  settle  the  claim,  and 
that  he  was  thereby  rendered  incapable  oif  ex- 
ercising his  judgment  in  respect  to  comply- 
ing, or  refusing  to  comply,  with  the  demand 
made  upon  him;  and  that  in  taking  the  lat- 
ter course  he  merely  carried  out  Sutherland's 
will  instead  of  his  own.  As  we  view  the 
record,  the  issue  as  to  whether  the  threats 
were  made  as  claimed  turns  on  the  evidence 
of  respondent  on  the  one  side,  and  Suther- 
land and  Langdon,  considered  practically  as 
one  person,  on  the  other,  and  the  circum- 
stances characterizing  the  whole  transaction. 
The  unnaturalness  of  the  occurrence  of  giv- 
ing the  note  and  mortgage,  under  all  the  cir- 
cumstances except  as  explained  by  mental 
weakness  on  the  part  of  respondent  and  fear 
of  punishment  as  a  criminal  if  he  did  not 
settle  the  claim  made  upon  him,  is  such  that 
in  view  of  the  corroborating  evidence  we  can- 
not say  but  that  the  trial  court's  determina- 
tion, that  respondent's  story  is  in  tlie  main 
true,  is  correct.  There  is  evidence  to  the 
effect  that  the  attorney  declared,  to  persons 
who  partook  of  the  alleged  impure  meat  with 
Sherman,  that  he  had  scared  respondent  into 
a  settlement  of  the  Sherman  claim  for  the 
purpose  of  inducing  them  to  make  a  like 
claim.  That  evidence  is  disputed,  it  is  true^ 
but  it  cannot  be  ignored.  There  is  also  the 
circumstance  of  the  attorney  and  his  alleged 
confederate  arming  themselves  witk  a  writ- 
ten direction  from  respondent  for  his  wife 
to  sign  the  papers,  and  their  going  to  hie 
farm  immediately  after  he  executed  suoh  pa- 
pers to  obtain  her  signature  thereto  in  the 
absence  of  her  husband.  It  undoubtedly  ap- 
peared to  the  trial  court  that  if  respondent 
had  been  anxious  to  make  the  settlement,  as 
appellants  claim,  and  acted  of  his  own  free 
will,  he  would  have  taken  the  attorney  to 
his  home  to  obtain  her  signature  to  the  psr 
pers  in  his  presence,  or  would  have  procured 
her  presence  at  the  attorney's  office ;  and  that 
no  unusual  or  hasty  method  would  have  been 
resorted  to  for  the  purpose  of  obtaining  such 
signature.  There  are  many  other  circum- 
stances t6  which  special  reference  has  not 
been  made,  that  throw  some  light  on  the 
transaction  under  consideration,  but  further 
discussion  of  the  evidence  is  unnecessary. 
We  are  mnable  to  say  that  the  trial  court 
was  not  justified  in  saying  that  the  charge 
of  duress  was  established  by  clear  and  satis- 
factory evidence.  True,  in  a  case  of  this 
kind  the  facts  essential  to  the  cause  of  action 
must  be  established  by  a  greater  degree  of 
certainty  than  in  a  case  where  fraud  is  not 
the  foundation  of  the  cause  of  action;  but 
when  a  trial  court  says  that  the  requisite 
certainty  is  established  by  the  evidence,  that 
decision  must  prevail  on  appeal  unless  dear- 
ly wrong. 

The  finding  of  fact  to  the  effect  that  ap- 
pellant Scallon  and  his  assignee  are  each 
chargeable  with  notice  of  the  manner  in 
which  the  note  and  mortgage  were  obtained 
from  respondent  cannot  be  disturbed.  It  is 
not  deemed  necessary  or  advisable  to  discuss 
the  evidence  in  regard  to  it.  There  are  many 
circumstances  shown  tending  to  prove  tha^ 
the   transfer   of   the   securities   wae  made, 


i9oa 


Qalubha  y.  Bhbbman. 


4Sn 


flrat  to  Sutherland  and  then  to  Scallon  in 
order  to  avoid  the  very  attack  made  upon 
thcan  by  the  bringing  of  this  action.  More- 
OYer^  as  respondent's  counsel  contends,  since 
the  note  was  payable  to  Sherman's  order  and 
was  not  indorsed  by  him  to  Sutherland  or  by 
Sutherland  to  Scallon,  the  latter  cannot 
claim  the  protection  of  the  law  merchant. 
He  stands  m  precisely  the  same  position  as 
Sherman  did,  the  note  being  subject  to  all 
the  equities  of  the  respondent  the  same  as 
if  no  transfer  of  it  had  taken  place.  Terry 
Y.  AlUa,  16  Wis.  478;  Hotoard  v.  Boorman, 
17  Wis.  459;  Dan.  Neg.'  Inst.  9  741,  and 
cases  dted. 

The  judgment  of  the  Oirouit  Court  ia  af- 
firmed. 


Willibald  HOFFMAN,  Doing  Business  as 
Waukesha  Stone  &  Quarry  Company, 
Bespt.f 

V. 

G.  MAFFIOLI,  Appt. 
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E*     A  mhorimme  In  tltree  loads  of  •tone 

famished  under  a  contract  Is  Insafficlent  of 
Itself  to  establish  a  shortage  in  any  other 
loads  delivered  under  the  same  contract. 
%m  Aa  aarreement  to  fvralsli  ervslied 
■toae  "In  such  qnantities  as  may  be  de- 
sired," to  be  "delivered  on  street"  in  a  cer- 
tain city,  without  making  any  more  definite 
proTislon  as  to  the  quantity  to  be  furnished, 
though  It  Is  made  with  one  who  has  a  con- 
tract  for  paving  a  street  in  that  city,  does  not 
bind  the  other  party  to  famish  him  at  his  op- 
tion all  the  stone  needed  for  paving  such 
street,  since  It  does  not  bind  him  to  take  such 
quantity. 

(Marshall  and  Bardeen,  J  J.,  dissent.) 
(November  24,  1890.) 

APPEAL  by  defendant  from  a. Judgment 
of  the  Waukesha  County  Court  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
the  contract  price  of  certain  articles  sold  by 
plaintiff  to  aefendant,  in  which  defendant 
attempted  to  set  up  a  counterclaim  for 
breach  of  contract  to  deliver  all  the  mate- 
rial contracted  for.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Meears.  Clasen  A  Walsh,  for  appellant: 

If  one  makes  to  another  an  offer,  of  a 
sort  implying  nothing  to  be  done  except  to 
assent  or  decline,  and  the  latter  accepts  it, 
there  is  then  constituted  a  mutual  consent 
which  is  equivalent  to  a  valid  and  binding 
contracts 

Bishop,  Contr.  $  322 ;  Welle  v.  Miltoaukee 
d  8t.  P.  R.  Co.  30  Wis.  605;  Abbott  v.  Shep- 
ard,  48  N.  H.  14;  Smith  v.  Colby.  136  Mass. 
562 ;  Cheney  T.  Eastern  Tranep.  lAne,  59  Md. 
657. 

The  intention  and  meaning  of  parties  to  a 
written  contract  must  be  ascertained  from 

NoTB. — As  to  validity  of  purchase  of  Indefl- 
nite  quantity,  see  Wells  v.  Alexandre  (N.  T.) 
16  L.  R.  A.  218,  and  note;  Hayes  v.  O'Brien 
(111.)  23  L.  R.  A.  555;  and  Minnesota  Lumber 
Co.  V.  Whitebreast  Coal  Co.  (111.)  81  r..  R  A. 
629. 
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the  terms  of  the  writing,  the  nature  of  the 
transaction,  and  surrounding  circumstances. 

Story,  Ontr.  S  380;  3  Am.  &  Eng.  Ene. 
Law,  p.  867. 

It  is  not  allowable  to  presume,  or  to  oon- 
cede  when  avoidable,  that  the  parties  in  a 
solemn  transaction  have  employed  language 
idly. 

Heywood  v.  Eeywood,  42  Me.  229,  66  Am. 
Dec  277;  Motoalf  v.  Taylor,  36  Me.  28; 
Churchill  v.  Reamer,  8  Bush,  256;  Corbin  v. 
Uealy,  20  Pick.  614;  Fowle  v.  Kerchner,  87 
N.  C.  49. 

Parol  evidence  can  be  given  of  the  contents 
of  a  distinct,  valid,  contemporaneous  agree- 
ment between  the  parties  wnich  was  nc^  re- 
duced to  writing,  when  the  same  is  not  in 
conflict  with  the  provisions  of  the  written 
agreement,  and  in  explanation  thereof. 

2  Jones,  Ev.  S  444. 

This  agreement  is  in  its  terms  an  entire 
contract. 

West  Republic  Min.  Co.  y.  Jones,  108  Pa, 
55 ;  Clark  v.  Baker,  5  Met.  452 ;  Mansfield  v.   « 
Trigg,  113  Mass.  350. 

Messrs.  Ryan  A  Merton,  for  respond- 
ent: 

The  language  of  the  proposition  is  plain 
and  unambiguous.  The  apparent  import  of 
the  words  used  therein  must  govern. 

Story,  (Jontr.  fi  780. 

Words  should  not  be  constructively  put 
into  a  contract  that  are  not  there. 

Cniitty,  Contr.  11th  Am.  ed.  106;  2  Par- 
sons, Contr.  494;  Mississippi  River  Logging 
Co.  V.  Wheelihan,  94  Wis.  96,  68  N.  W.  878. 

If  it  appears  that  the  one  party  never  was 
bound  on  his  part  to  do  the  act  which  forms 
the  consideration  for  the  promise  of  the  other, 
the  agreement  is  void  for  want  of  mutuality. 

Dorsey  v.  Paekwood,  12  How.  126,  13  L. 
ed.  921;  Eusins  T.  Gordon,  4:9  N.  H.  444; 
XJtica  d  8.  R.  Co.  v.  Brinckerhoff,  21  Wend. 
139,  34  Am.  Dec.  220;  Lester  v.  Jewett,  12 
Barb.  502;  Wilkinson  v.  Heavenrich,  58 
Mich.  574,  55  Am.  Rep.  708,  26  N.  W.  139; 
Thayer  v.  Burchard,  99  Mass.  508;  Rafolo- 
viz  V.  American  Tobacco  Co.  73  Hun,  87,  25 
N.  Y.  Supp.  1036;  Keep  t.  Ooodrich,  12 
Johns.  397. 

The  fact  that  the  defendant  accepted 
plaintiff's  proposition  in  this  case  would  not 
bind  him,  the  defendant,  to  take  any  par- 
ticular quantity  of  material. 

Chicago  d  0.  E.  R.  Co.  v.  Dane,  43  N.  Y. 
240;  Cliver  v.  Eeil,  95  Wis.  364,  70  N.  W. 
346. 

Where  a  contract  has  been  reduced  to  writ- 
ing which  purports  to  contain  the  whole  con- 
tract, and  it  is  not  apparent  from  the  writ- 
ing itself  that  anything  is  left  out  to  be  sup- 
plied by  extrinsic  evidence,  parol  evidence  to 
vary  or  add  to  its  terms  is  not  admiRsible. 

Hei  V.  Heller,  53  Wis.  415,  10  N.  W.  620; 
Case  V.  PhasniiD  Bridge  Co.  134  N.  Y.  78,  31 
N.  E.  254. 

Caaaoday,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  action  was  commenced  June  28.  1808, 
to  recover  $2,888,  with  interest  from  June 
16,  1898,  on  account  for  goods,  wares,  and 
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nierchandise  sold  and  delivered  hy  the  plain- 
tiff, doing  buBineas  under  the  name  oi  The 
Waukesha  Stone  &  Quarry  Company,  to  the 
defendant,  between  April  23,  1898,  and  June 
16,  1808,  at  the  agreed  price,  and  which  were 
reasonably  worth  the  sum  stated,  all  of 
which  became  due  and  payable  June  16, 1808. 
The  defendant  answered  by  way  of  admis- 
sions and  denials,  and  also  allied  by  wav  of 
counterclaim,  Ib  effect:  Tli&t  the  defendant 
was  a  principal  contractor  engaged  in  ma- 
cadamizing and  paving  streets,  April  15, 
1898,  and  as  such  principal  contractor  he 
entered  into  a  contract  with  the  city  of  Wau- 
kesha for  the  concreting  and  paving  of  the 
whole  of  East  Main  street  in  that  city.  That 
April  21,  1808,  he,  in  the  name  of  the  Wau- 
kesha Stone  &  Quarry  Company,  submitted 
a  Avritten  proposal  to  the  defendant  in  the 
words  and  figures  following,  to  wit: 

Waukesha,  Wis.,  April  21,  1898. 
To  Mr.  G.  Maffloli — 

Dear  Sir:  We  propose  to  furnish  crushed 
'  stone  at  85c.  per  vard  of  2,500  lbs.,  30  in.  x 
4  in.  curbing,  including  corners  at  34c.  per 
lienal  foot,  protection  curb  15  in.  x  4  in.  at 
10c.  per  lin^  foot,  all  as  per  specifications. 
Delivered  on  street  in  the  city  of  Waukesha 
in  such  quantities  as  may  be  desired.  Re- 
spectfully submitted. 

The  Waukesha  Stone  and  Quarry  Co., 

Per  Ph.  Kiehl,  Mngr. 

That  such  proposal  was  duly  accepted  in 
writing,  written  thereunder  by  the  defend- 
ant. May  4,  1898,  as  follows:  "Accepted 
May  4,  1898.  G.  Maffioli."  That  the  plain- 
tiff had  neglected  and  failed  to  perform  such 
Agreement  on  his  part^  in  that  he  misrepre- 
sented the  actual  measurement  and  weight  of 
•tone  delivered  to  the  defendant.  That  it  was 
ascertained  by  accurate  tests  made  May  30, 
1898,  that  of  three  or  four  loads  of  crushed 
stone  so  delivered  by  the  plaintiff  to  the  de- 
fendant, and  at  different  times,  were  less  in 
weight  by  50,  300,  and  500  pounds,  respect- 
ively, than  was  representea  by  tickeU  or 
scale  receipts  delivered  by  the  plaintiff  to  the 
defendant.  That  the  defendant  had  reason 
to  believe,  and  did  believe,  that  every  load 
of  crushed  stone  delivered  to  the  defendant 
by  the  plaintiff  was  far  less  in  weight  and 
measurement  than  represented  and  charged 
by  him.  That  the  plaintiff  absolutely  re- 
fused to  examine  or  correct  the  shortage 
mentioned,  and  refused  to  furnish  and  de- 
liver any  further  crushed  stone  or  curbing 
to  the  defendant,  and  continued  to  so  refuse. 
That  by  reason  of  such  failure,  fault,  and 
neglect  on  the  part  of  the  plaintiff  the  de- 
fendant was  actually  and  necessarily  hin- 
dered and  delayed  in  executing  and  complet- 
ing his  paving  contract,  and  suffered  and 
sustained  great  loss  of  time  and  damage  with 
his  hired  men  and  otherwise  to  the  amount 
of  $1,500.  And  the  answer  contained  a  fur- 
ther counterclaim  to  the  effect  that  on  ac- 
count of  the  plaintiff's  failure  and  neglect 
to  furnish  crushed  stone  and  curbing  as 
stated  the  defendant  necessarily  incurred 
other  and  further  expenses  in  order  to  com- 
plete his  paving  contract,  in  that  he  was 
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compelled  to,  and  actually  did,  procure  and 
purchase  such  crushed  stone  and  curbing 
elsewhere,  at  greatly  enhanced  prices  to  his 
damage  in  the  sum  of  $1,000.  The  plaintiff, 
by  way  of  reply,  admitted  the  written  con- 
tract, but  denied  all  other  allegations  in  the 
respective  coimterclaims.  At  the  close  of 
the  trial  the  jury  returned  a  verdict  in  favor 
of  the  plaintiff,  and  assessed  his  damages  at 
$2,957.58.  From  the  judgment  entered 
thereon  the  defendant  brings  this  appeal. 

There  is  no  dispute  but  what  the  plaintiff 
actually  delivered  the  amount  of  curbing 
which  he  claims  to  have  delivered,  nor  that 
he  furnished  three  car  loads  of  crushed  stone, 
which  the  defendant  shipped  to  Kockford, 
Illinois;  nor  that  the  stone  so  delivered  at 
the  contract  price  amounted  to  $1,836.22. 
There  is,  however,  a  considerable  dispute  as 
to  the  amount  of  crushed  stone  delivered  by 
the  plaintiff  to  the  defendant  on  the  street 
in  Waukesha.  It  appears  that  witii  each 
load  of  crushed  stone  so  delivered,  the  plain- 
tiff furnished  to  the  defendant,  or  to  his  su- 
perintendent, a  ticket  or  memorandum  of  the 
weight  of  the  load  by  the  plaintiff's  scales. 
The  defendant  gave  evidence  tending  to  prove 
that  by  actual  tests  on  other  scales  the  ag- 
gregate weight  of  three  of  the  loads  so  de- 
livered was  several  hundred  pounds  less  than 
the  weight  represented  by  such  tickets  or 
memoranda.  The  defendant  only  made  such 
tests  as  to  three  loads.  On  the  other  band, 
there  is  evidence  on  the  part  of  the  plaintiff 
tending  to  prove  that  his  weight  of  each  and 
every  load.  ;as  represented  by  such  tickets  or 
memoranda,  and  charged  to  the  defendant, 
were  substantially  correct.  The  question  as 
to  the  alleged  shortage  in  the  several  loads 
of  crushed  stone  seems  to  have  been  fairly 
submitted  to  the  jury.  The  contract  left 
each  party  to  ascertain  the  weight  of  each 
load  of  the  stone  as  he  might  be  advised. 
In  case  of  a  dispute  about  the  weight,  the 
only  way  to  determine  the  same  was  by  sub- 
mitting the  question  of  weight  to  the  jury. 
That  was  done  as  to  the  only  loads  upon 
which  there  was  any  conflict  in  the  evidence. 
There  was  no  error  in  charging  the  jury  to 
the  effect  that,  even  if  there  was  a  shortage 
in  the  three  loads  mentioned,  yet  that  fact 
of  itself  was  insufficient  to  establish  a  short- 
age in  any  of  the  other  592  loads. 

The  principal  ground  urged  for  the  rever- 
sal of  the  judgment  is  the  ruling  of  the  trial 
court  in  excluding  all  evidence  as  to  damages 
sustained  by  the  defendant  by  reason  of  the 
plaintifTs  refusal  to  furnish  any  more  stone 
to  the  defendant  under  the  contract  after 
June  16,  1898.  The  defendant  claims  that 
under  that  contract  the  plaintiff  was  bound 
to  furnish  sufficient  stone  to  enable  the  de- 
fendant to  complete  a  contract  he  had  pre- 
viously made  with  the  city  of  Waukesha  for 
"concreting  and  paving"  the  "whole  of  West 
Main  street"  in  that  city.  The  defendant's 
answer  alleges,  in  effect,  that  April  21,  1808, 
the  plaintiff  submitted  to  the  defendant  the 
written  proposal  to  furnish  stone  as  men- 
tioned, and  that  such  proposal  was  aoo^ted 
by  the  defendant  May  4,  1898 ;  that  at  the 
date  of  such  acceptance  it  was  further  agreed 
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and  understood  that  the  plaintiff  should  fur- 
nish and  deliver,  whenever  requested  by  the 
defendant,  and  without  aelay,  all  the  crushed 
•tone  and  curbing  necessary  for  the  purpose 
of  concreting  and  paving  the  whole  of  Main 
•treet  in  accordance  with  the  defendant's 
contract  with  the  city,  and  that  nothing 
should  become  due  to  the  plaintiff  thereon 
until  the  defendant  completed  its  contract 
with  the  city,  and  the  work  should  be  ac- 
cepted by  the  city,  and  that  such  agreement 
included  all  stone  shipped  by  the  plaintiff 
to  the  defendant  at  Rockford;  but  there  is 
no  allegation  that  such  written  contract  was 
ever  changed  or  modified  in  any  way.  The 
trial  court  expressly  held  that  the  defendant 
was  at  liberty  to  prove,  if  he  could,  that  aft- 
er his  written  acceptance  of  the  plaintiff's 
written  proposal  there  was  a  modification  of 
such  contract,  or  a  subsequent  contract. 
The  defendant  gave  evidence  tending  to 
prove  that  the  parties  had  a  long  conversa- 
tion, immediately  after  such  written  ac- 
ceptance, as  to  the  capacity  of  the  plaintiff 
to  furnish  such  stone,  but,  as  held  by  the 
trial  court,  there  is  no  evidence  to  justify  a 
finding  that  the  written  contract  was  modi- 
fied in  any  respect  It  follows  that  the 
rights  of  the  parties  must  be  determined  by 
the  written  contract.  The  writing  so  sub- 
mitted by  the  plaintiff  was  a  mere  proposal 
to  furnish  the  stone  described,  at  the  prices 
named,  and  deliver  the  same  on  the  street 
in  the  city  of  Waukesha  in  such  quantities 
as  might  be  desired.  The  defendant's  ac- 
ceptance was  absolute,  and  in  no  way  quali- 
fied the  proposal.  It  was  conceded  on  the 
argument  that  the  defendant  was  not  bound 
to  receive  from  the  plaintiff  a  sufficient 
amount  of  such  stone  to  complete  his  con- 
tract with  the  city.  The  question  recurs 
whether  the  plaintiff  was  bound,  at  the  op- 
tion of  the  defendant,  to  so  furnish  and  de- 
liver stone  sufficient  to  complete  the  defend- 
ant's contract  with  the  city.  Of  course,  in 
so  far  as  the  stone  was  actually  delivered 
and  accepted  by  the  defendant,  the  parties 
became  bound;  but  the  question  is  whether 
the  plaintiff  is  liable  in  damages  for  failure 
to  furnish  enough  more  to  enable  the  defend- 
ant to  complete  his  contract  with  the  city. 
In  making  the  ruling  complained  of,  the 
trial  court  manifestly  followed  the  decision 
of  this  court  in  Wells  v.  Milwaukee  d  St.  P. 
Railtoay  Co.  30  Wis.  605.  In  that  case  it 
appears  that  the  defendant  company  tele- 
graphed to  the  plaintiff  that  it  wanted  .bal- 
lasting done  from  Brookfield  to  Milwaukee, 
for  which  it  would  pay  at  a  certain  rate  per 
cubic  yard,  and  the  plaintiff  telegraphed 
back,  accepting  the  proposition:  tSat  the 
plaintiff  aJso  submitted  to  the  defendant  a 
written  proposition  to  do  all  the  train  work 
required  by  the  company  for  the  grading  of 
the  depot,  side  track,  etc.,  in  the  city  of  Mil- 
waukee, at  a  certain  price  per  cubic  yard, 
which  was  also  accepted  by  the  company,  and 
it  was  held  that  the  contracts  were  unambig- 
uous, and  were  for  so  much  ballasting  and 
grading,  respectively,  at  the  places  named, 
as  the  company  should  wish  to  have  done, 
and  that  the  parol  evidence  offered  by  the 
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plaintiff  that  a  specific  amount  of  such  bal« 
lasting  or  grading  was  required  at  either 
place  to  complete  Uie  work  or  render  the 
road  serviceable,  and  that  the  plaintiff  was 
prevented  by  the  company  from  doin^  such 
work,  to  his  damage,  was  properly  rejected. 
So  it  has  been  held  in  New  York  that  where 
the  defendant  offered  by  letter  to  receive 
from  the  plaintiff,  and  transport  from  New 
York  to  Chicago,  railroad  iron,  not  to  exceed 
a  certain  number  of  tons,  during  certain 
specified  months,  at  a  specified  rate  per  ton, 
and  the  plaintiff  answered  merely  assenting 
to  the  proposal,  but  did  not  agree  on  his 
part  to  deliver  any  iron  for  such  transporta- 
tion, there  was  no  valid  contract  binding  on 
either  party.  Chicago  d  O.  E.  R.  Co.  v. 
Dane,  43  N.  Y.  240.  Such  ruling  has  been 
expressly  sanctioned  in  late  cases  in  that 
state.  Barrow  8.  8.  Co.  v.  Mexican  C.  R. 
Co.  134  N.  Y.  24,  17  L.  R.  A.  359,  31  N.  E. 
261 ;  Rafolovitz  v.  American  Tobacco 
Co.  73  Hun,  87;  25  N.  Y.  Supp.  1036.  So,  in 
Massachusetts,  where  A.  wrote  to  B.,  a  com- 
mon carrier  over  one  of  two  routes  from  the 
West,  that  he  was  about  to  buy  grain  in  the 
West,  and  wished  to  hear  soon  if  B.  was  dis- 
posed to  contract  for  its  transportation,  as 
he  should  buy  in  a  different  market  for  B.'s 
route  than  for  the  other;  that  B.,  in  reply, 
stated  his  rates  for  carrying  fiour  from  the 
end  of  a  canal  to  several  towns,  and  A.  then 
wrote,  asking  whether  the  rates  applied  to 
grain  as  well  as  flour,  and  whether  B.  would 
abate  a  discrimination  in  them  against  A.'s 
town,  and  B.  answered  that  he  would  carry 
A.'s  flour  and  grain  from  the  canal  to  that 
town  at  a  given  rate,  to  continue  in  force  till 
close  of  navigation,  unless  notice  to  the  con- 
trary, and  A.  replied  the  same  day,  accept- 
ing the  proposal, — it  was  held  that  by  the 
terms  so  ascertained  the  relation  of  the  par- 
ties was  in  the  nature  of  an  open  proposition 
by  B.  to  which  A.  might,  from  time  to  time, 
give  effect  as  a  contract  by  delivering  the 
flour  and  grain,  and  calling  for  its  trans- 
portation, but  that  B.'s  right  to  end  the  con- 
tract by  notice  was  unqualified.  Thayer  v. 
Burchard,  09  Mass.  508.  So  it  has  been  held 
in  Louisiana  that  a  contract  by  which  one 
engages  to  deliver  to  the  other  such  quanti- 
ties of  coal  as  he  might  require  during  the 
year,  up  to  a  specified  limit,  at  a  specified 
price,  but  containing  no  engagement  on  the 
part  of  the  buyer  to  talje  or  pay  for  any  of 
the  coal,  was  not  enforceable  against  the 
promisor.  Camphell  t.  Lamhertt  36  La. 
Ann.  35,  51  Am.  Rep.  1.  So,  in  Minnesota, 
where  the  defendant  promised  to  supply  the 
plaintiffs,  who  were  engaged  in  a  general 
foundry  business,  with  all  the  Lake  Superior 
pig  iron  wanted  by  them  in  their  business 
from  September  2d  until  December  31st  next 
ensuing  the  making  of  the  contract,  at  speci- 
fied prices,  and  the  plaintiffs  simultane- 
ously promised  to  purchase  of  the  defendant 
all  of  such  iron  which  they  might  want  in 
their  business  during  the  time  mentioned  at 
the  price  named,  it  was  held  that  such  facts 
did  not  establish  a  valid  contract,  since  it 
did  not  establish  an  absolute  mutuality  of 
engagement,  giving  each  party  the  right  to 
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hold  the  other  to  a  positive  agreement. 
Bailey  v.  Austrian,  19  Minn.  536,  Gil.  465. 
See  also  Stensgaard  v.  Smith,  43  Minn.  11, 
44  N.  W.  669;  Dayton,  TV.  Valley  d  X. 
Tump.  Co.  V.  Coy,  13  Ohio  St  84;  Utica  d 
B.  R.  Co.  V.  Brinckerhoff,  21  Wend.  139,  34 
Am.  Dec.  220.  The  general  rule  is  that,  un- 
less hoth  parties  are  bound,  so  that  an  ac- 
tion could  be  maintained  by  either  against 
the  other  for  a  breach,  neither  will  be  bound. 
Bishop,  Contr.  Enlarged  ed.  §  78;  Lawson, 
Contr.  S  97.  But  such  general  rule  has 
some  well-recognized  exceptions,  as  illustrat- 
ed by  the  following  cases:  Justice  v.  Lang, 
42  N.  Y.  493,  1  Am.  Rep.  576;  Minneapolis 
Mill  Co.  V.  Qoodnow,  40  Minn.  497,  4  L.  R. 
A.  202,  42  N.  W.  356 ;  Jones  v.  Binford,  74 
Me.  439;  Cooper  v.  Lansing  Wheel  Co.  94 
Mich.  272,  64  N.  W.  39;  Minnesota  Lumber 
Co.  V.  Whitehreast  Coal  Co.  160  111.  85,  31  L. 
R.  A.  629,  43  N.  E.  774 ;  Rohson  v.  Missis- 
sippi River  Logging  Co.  43  Fed.  Rep.  364. 
As  indicated  in  these  cases,  whenever  the  ac- 
cepted proposition  or  contract  is  for  the  sale 
or  delivery  of  a  specific  article  or  number  of 
articles,  or  a  specific  amount  of  service  or 
materials,  or  where,  by  the  terms  of  the  con- 
tract, the  number  of  such  articles,  or  the 
amount  of  such  service  or  materials,  are  as- 
certainable, a  promise  of  the  other  party 
may  be  implied,  though  not  expressed  in  the 
contract,  and  hence  the  engagements  are  mu- 
tual. In  the  case  at  bar  the  defendant  con- 
fessedly was  not  obliged  to  take  from  the 
plaintiff,  under  the  contract,  all  the  stone 
required  to  complete  his  contract  with  the 
city,  but  only  "such  quantities  as"  he  might 
desire.  The  accepted  proposition  makes  no 
reference  to  his  contract  with  the  city.  Ac- 
cording to  the  evidence  in  his  behalf  the  de- 
fendant had,  at  the  same  time,  two  other 
similar  contracts, — one  at  Morgan  Park  and 
another  at  Champai^,  Illinois.  The  answer 
allies,  in  effect,  that  the  three  car  loads 
shipped  to  Rockford,  Illinois,  were  under  the 
same  contract.  The  contract  leaves  the 
amount  of  stone  to  be  delivered  unfixed  and 
unascertainable.  There  is  nothing  in  the 
contract  which  implies  that  it  was  measured 
by  or  limited  to  the  defendant's  contract 
with  the  city.  Of  course,  parol  evidence  was 
inadmissible  to  enlarge  or  modify  the  terms 
of  that  contract. 

The  judgment  of  the  Circuit  Court  is  af- 
firmed. 

Marshall,  J.,  dissenting: 

If  I  understand  the  grounds  of  the  court's 
decision  it  is  that  a  mere  proposition,  not 
supported  by  a  consideration,  or  accepted,  so 
as  to  bind  each  party  to  do  some  definite  or 
ascertainable  thing,  does  not  constitute  a 
binding  contract.  The  authorities  cited  in 
the  opinion  of  the  Chief  Justice  all  point 
that  way,  and  with  the  law  in  that  regard 
we  have  no  contention  to  make.  The  trouble 
Is,  as  it  seems,  the  principles  of  law  relied 
on  do  not  fit  the  facts  of  this  case.  A  brief 
reference  to  the  cases  mentioned  in  the  opin- 
ion of  the  court  will  bear  out  that  view.  In 
Chicago  d  O.  E.  R.  Co.  v.  Dane,  43  N.  Y.  240, 
there  was  a  proposition  by  the  plaintiff  to 
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receive  and  transport  for  the  defendant,  from 
New  York  to  Chicago,  such  iron  as  it  might 
offer  for  that  purpose  during  the  succeeding 
six  months,  which  offer  was  accepted.  It 
was  held  that  the  offer  of  the  plaintiff  was 
a  mere  option,  with  no  consideration  to  sup- 
port it,  therefore,  till,  accepted  with  suffi- 
cient definiteness  to  constitute  a  binding 
promise  on  the  part  of  the  defendant  to  fur- 
nish some  definite  or  ascertainable  quantity 
of  iron  for  shipment  there  was  no  contract 
between  the  parties.  The  case  recognizes 
that  if  the  proposition  upon  the  one  side 
were  accepted  on  the  other,  so  as  to  hnve  the 
necessary  elements  of  certainty  to  constitute 
a  binding  promise,  all  the  necessary  calls  of 
a  binding  contract  would  be  satisfied.  Bar- 
row 8.  8.  Co.  V.  MeMcan  0.  R.  Co.  134  N.  Y. 
15,  17  L.  R.  A.  359,  31  N.  E.  261,  was  ruled 
by  the  same  principle.  The  difficulty  was 
that  there  was  an  accepted  offer  to  carry 
passengers,  no  particular  number  beins 
agreed  upon.  On  the  one  side  it  was  claimed 
that  the  acceptance  was  made  with  reference 
to  a  sugffestion  that  the  number  of  passen- 
gers  would  be  at  least  250 ;  on  the  other,  that 
the  acceptance  was  of  rates  merely,  and  that 
the  conversations  as  to  numbers  did  not 
become  a  binding  part  of  the  contract,  as  no 
definite  number  was  stated  on  the  one  side 
and  accepted  on  the  other  as  a  basis  for  such 
contract.  The  court  was  nearly  equally  di- 
vided in  rendering  the  decision.  The  differ- 
ence of  opinion  was  in  regard  to  the  con- 
struction of  the  contract,  it  being  conceded 
that  all  the  circumstances  characterizinff  it 
were  to  be  considered  in  determining  what 
the  parties  intended  by  their  language.  In 
8tensgaard  v.  Smith,  43  Minn.  11,  44  N.  W. 
669,  there  was  a  mere  authorization,  without 
consideration,  by  one  person  to  another  to 
sell  the  former's  real  estate.  It  was  held 
revocable  because  there  was  neither  a  consid- 
eration nor  mutuality  in  the  contract  to  sup- 
port it. 

We  might  go  on  through  all  the  cases 
cited,  and  numerous  others  of  the  same  na- 
ture, which  are  ruled  by  these  elementary 
principles:  There  must  either  be  a  present 
consideration  given  by  ona  person  for  the 
promise  of  performance  by  the  other,  or 
there  must  be  mutual  promises,  the  one  be- 
ing made  in  consideration  of  the  other,  and 
the  thing  promised  by  each  must  be  definite 
or  ascertainable  with  reasonable  certainty, 
else  there  will  be  no  binding  contract. 

Now  before  the  principles  referred  to 
should  be  applied  to  this  case  so  as  to  lead 
to  the  result  reached  by  the  court,  the  facts 
should  clearly  appear  calling  for  such  a]^pli- 
cation,  and  before  it  should  be  determined 
that  such  facts  exist,  resort  should  be  had 
to  the  well-known  rules  of  construction  in 
order  to  determine  just  what  the  parties  in- 
tended. 

My  brethren  cite,  as  conclusive.  Wells  v. 
Milwaukee  d  St.  P.  R.  Co.  30  Wis.  606,  but 
it  will  easily  be  found  that  the  only  point 
determined  there  was  that  a  plain,  unambig- 
uous written  contract  cannot  be  varied  by 
parol.  The  written  contract  was  that  plain- 
tiff should  do  such  ballasting  from  Brook- 
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field  to  Milwaukee  at  a  ipecified  price  as  de- 
fendant should  wish  to  have  done,  and  such 
grading  of  the  depot  grounds  in  Milwaukee, 
at  a  certain  price,  as  defendant  might  de- 
sire. Hie  plaintiff  attempted  to  prove  by 
parol  that  the  ballasting  and  grading  to 
which  the  contract  referred  included  all  such 
work  required  at  the  points  designated.  No 
question  was  raised  but  that  if  the  court 
were  permitted  to  go  outside  of  the  language 
used  by  the  parties  to  determine  the  meaning 
of  the  contract  by  reason  of  ambiguity,  ana 
it  were  properly  made  to  appear  that  the 
parties  contracted  with  reference  to  a  par- 
ticular amount  of  work,  their  intention  in 
tliat  regard  would  be  as  effectually  a  part 
of  the  contract  as  if  plainly  written  into  it. 
The  difficulty  was  that  neither  in  the  lan- 
guage of  the  contract,  nor  in  its  application, 
did  there  appear  to  be  any  obscurity  calling 
for  the  application  of  rules  of  construction. 
That  does  not  apply,  in  our  judgment,  to  this 
case,  as  will  be  shown  later.  It  will  also  be 
seen  that  want  of  mutuality  was  not  the 
turning  point  in  Wells  ▼.  Milwaukee  d  8i. 
P.  R.  Co,  It  was  not  questioned  but  that 
Wells,  having  entered  upon  his  work,  was 
bound  to  proceed  so  long  as  the  railroad  com- 
pany desired  his  services.  Boden  v.  Maher, 
95  Wis.  65,  69  N.  W.  080,  was  a  similar 
casa 

Now  to  determine  whether  there  was  an  en- 
forceable contract  between  the  parties  we 
must  first  see  what  the  precise  nature  of  the 
a^eement  was.  The  suggestion  made  in 
Wella  y.  Milwaukee  d  St,  P,  R,  Co.,  that 
plain  language  does  not  admit  of  construc- 
tion, does  not  apply  here.  The  written 
proposition  wa*  to  furnish  stone,  delivered 
on  the  street  in  the  city  of  Waukesha  in  such 
quantities  as  defendant  might  desire.  If  we 
look  at  the  language  and  say  because  there 
is  no  uncertainty  of  expression  there  is  no 
use  for  construction,  we  fail  to  apply  the 
rule  that  obscurity  oalling  for  construction 
may  spring  from  the  consequences  of  a  lit- 
eral application  of  the  plain,  ordinary  mean- 
ing of  words,  as  well  as  from  the  meaning  of 
words  themselves.  State  ew  reh  Heiden  v. 
Ryan,  99  Wis.  123,  74  N.  W.  544.  We  must 
assume  that  when  parties  attempt  to  con- 
tract they  purpose  making  a  binding  agree- 
ment. So,  when  the  literal  sense  of  their 
language  leads  to  a  contrary  result  there  is 
at  once  presented  a  situation  which  requires 
the  court  to  look  at  such  language  from  the 
standpoint  the  parties  occupied  at  the  time 
of  using  it)  and  if  it  thereby  appear  that  the 
real  intent  was  to  make  a  binding  contract, 
and  that  the  language  used  to  effect  that 
purpose  will  reasonably  admit  of  a  construc- 
tion which  will  effectuate  it,  that  intent  will 
be  coiisidered  a  part  of  the  contract  just  the 
same  as  if  within  the  literal  meaning  of  its 
language.  That  rule  is  so  elementary  that 
we  nesitate  to  spend  time  in  support  of  it. 
Its  application  to  this  case  frees  it  from  all 
difficulty.  In  Sigerson  v.  Cushing,  14  Wis. 
627,  Mr.  Justice  Paine  said:  "It  is  often 
absolutely  essential  that  the  court  should 
know  the  facts  surrounding  the  parties,  and 
the  situation  in  which  they  are  placed,  in 
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order  to  interpret  the  meaning  of  what  they 
say  in  their  contracts.     In  Nilson  v.  Morse, 
52  Wis.  240,  9  N.  W.  1,  quoting  from  the 
opinion  of  Hyan,  Gh.  J.,  in  Lyman  v.  Bah- 
cock,  40  Wis.  oo3,  which,  however,  merely 
stated  with  approval  an  elementary  rule  laid 
down  in  Greenleaf  on  Eviaence,  it  was  said: 
"As  it  is  a  leading  rule  in  regard  to  written 
instruments  that  they  are  to  be  interpreted 
according  to  their  subject-matter,  it  is  ob- 
vious that  parol  or  verbal  testimony  must 
be  resorted  to  in  order  to  ascertain  the  nsr 
ture  and  qualities  of  the  subject  to  which  the 
instrument  refers.     Evidence  which  is  cal- 
culated to  explain  the  subject  of  an  instru- 
ment is  essentially  different  in  its  character 
from  evidence  of  verbal  communications  re- 
specting it.     Whatever,  therefore,  indicates 
the  nature  of  the  subject  is  a  just  medium  of 
interpretation  of  the  language  and  meaning 
of  the  parties  in  relation  to  it,  and  is  also  a 
just  foundation  for  giving  the  instrument  an 
interpretation,  when    considered    relatively, 
different  from  that  which  it  would  receive 
if  considered  in  the  abstract."     It  will  be 
easily  seen  that  the  rule  indicated  is  as  well 
established  as  that  other  rule  that  a  written 
contract  cannot  be  varied  by  parol,  which 
was  the  one  applied  in  Wells  v.  Milwaukee 
d  8t,  P.  R,  Co,  30  Wis.  605,  and  properly  so. 
The  rule  under  discussion  has  been  freely 
applied   by  the   courts  when   the  language, 
though  free  from  any  ambiguity  of  expres- 
sion, if  given  its  literal  sense,  without  regard 
to  the  particular  circumstances  in  the  minds 
of  the  contracting  parties  when  it  was  used, 
would  result  in  failing  to  make  a  reasonable, 
binding    contract.     A    good    illustration  of 
this  is  Nash  v.   Towne,  6   Wall.   689,  18  L. 
ed.  527,  where  there  was  a  sale  of  flour  with- 
out anything  in  the  bill  of  sale  as  to  time, 
place,  or  manner  of  delivery,  and  the  court 
held  that  evidence  was  proper  regarding  all 
the  circiunstances  of  the  transaction,  includ- 
ing a  letter  which  the  vendor  sent  to  the  ven- 
dee with  the  bill    of  sale,  stating   that  the 
flour  was  sold  free  on  board  the  steamer  at 
Neenah,  and  was  stored  safely  and  insured. 
In  view  of  the  season  a  steamer  to  transport 
the  flour  was  not  obtainable  till  the  opening 
of  navigation  the  following  spring,  and  the 
court  therefore  interpreted  the  words  "free 
on  board  steaI^e^  at  Neenah"  and  the  words 
indicating  that  the  flour  was  safely  stored 
and  insured,  to  mean  that  the  real  engage- 
ment of  the  vendor  was  that  he  would  safely 
keep  the  flour  till  the  opening  of  navigation 
and  then  engage  a  steamer  to  transport  it, 
and  deliver  the  flour  on  board  such  steamer 
free  of  charge.     The  court  said  that,  the  con- 
tract being  made  in    winter,  and    for  trans- 
portation by  wat>er,  it  was  unreasonable  to 
suppose  an  immediate  delivery  was  contoTu- 
plated;   and    that,    the    flour    beino;  safc'y 
stored  in  the  warehouse  and  insured,  it  was 
unreasonable    to    suppose    that    the  nartirs 
contemplated  that  the  property  wouM  be  re- 
moved therefrom    till    the    proper  time  for 
shipment  in  the  manner  contemplated,  and 
that  the  words  "free  on  board"  monnt  tbnt 
the    vendor    would    employ  a  str-nmrr   nn  1 
place  the  flour  thereon  free  of  char^re.     The 
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general  principle  applied  in  reaching  the 
conclusion  was  statea  by  Mr.  Justice  Clif- 
ford thus:  "Courts,  in  the  construction  of 
contracts,  look  to  the  language  employed,  the 
subject-matter,  and  the  surrounding  circum- 
stances. They  nre  never  shut  out  from  the 
same  light  which  the  parties  enjoyed  when 
the  contract  was  executed,  and,  in  that  view, 
they  are  entitled  to  place  themeelves  in  the 
eame  situation  as  the  parties  who  made  the 
contract,  so  aa  to  view  the  circumstances  as 
they  viewed  them,  and  so  to  judge  the  mean- 
ing of  the  words  and  of  the  correct  appl  igni- 
tion of  the  language  to  the  things  described." 
To  the  same  effect  are,  Merriam  v.  United 
States,  107  U.  8.  437,  27  L.  ed.  531,  2  Sup. 
Ct.  Rep.  536;  Minnesota  Lumber  Oo.  v. 
WhitehreMt  Coal  Oo.  160  111.  85,  31  L.  R. 
A.  629,  43  N.  E.  774;  Wells  v.  Alex- 
andre, 130  N.  Y.  642,  15  L.  R.  A. 
218,  20  N.  E.  142;  Minneapolis  Mill  Co. 
Y.  Ooodnow,  40  Minn.  497,  4  L.  R.  A.  202, 

42  N.  W.  366;  Cooper  v.  Lansing  Wheel  Co. 
94  Mich.  272,  54  N.  W.  39 ;  Rohson  y.  Missis- 
sippi River  Logging  Co.  43  Fed.  Rep.  364, 
61  Fed.  Rep.  893;  United  States  y.  Peck,  102 
U.  S.  64,  26  L.  ed.  46;  Chesapeake  d  0.  Canal 
Co.  v.  Bill,  15  Wall.  94,  21  L.  ed.  64. 

In  some  of  the  cases  cited  all  the  elements 
are  present  that  exist  in  the  contract  before 
us.  The  suggestion  made  in  the  opinion  of 
the  court,  that  they  differ  from  the  instant 
case  and  from  Wells  y.  Miltoaukee  d  8t.  P, 
R.  Co.  30  Wis.  605,  in  that  they  refer  to  the 
sale  and  delivery  of  a  specific  article  or  a 
number  of  articles,  or  specific  amount  of 
services  or  material,  or  at  the  time  of  the 
contract  the  number  of  such  articles  or  the 
amount  of  such  services  or  materials  were 
ascertainable,  is  viewed  with  some  surprise, 
since  the  question  was  not  suggested  in  the 
Wells  Case^  the  only  question  l^ing  whether 
the  term  of  a  written  contract  can  be  varied 
by  parol,  and  since  the  court  failed  to  note 
that  such  suggested  necessary  element  was 
discovered  in  the  numerous  cases  referred  to, 
by  the  application  of  the  rule  of  construction 
for  which  we  contend,  and  which,  if  applied 
here,  will  make  the  contract  in  question  as 
definite  as  any  involved  in  such  cases.  For 
instance,  in  Minnesota  Lumber  Co.  v.  White- 
breast  Coal  Co.  160  m.  85,  31  L,  R.  A.  529, 

43  N.  E.  774,  the  contract  was  for  all  the 
coal  the  vendee  desired  for  the  use  of  his 
boats  for  the  season.  The  court  said,  in  sub- 
stance, that  viewing  the  language  of  the  con- 
tract in  the  light  of  the  circumstances  un- 
der which  it  was  made,  and  the  object  of  it, 
giving  effect  rather  to  the  clear  intent  of  the 
parties  than  to  the  literal  sense  of  their 
words,  it  called  for  all  the  coal  necessary  to 
operate  the  boats  for  the  season,  and  was 
binding.  The  other  cases  cited  are  along  the 
same  line. 

It  follows,  in  our  judgment,  very  clearly, 
that  it  is  the  duty  of  the  court  to  view  the 
contract  in  question  from  the  precise  stand- 
point that  the  parties  to  it  occupied  when 
making  it.  The  very  fact  that  the  literal 
sense  of  the  words  would  not  make  a  bind- 
ing contract  is  enough  in  itself,  as  has  been 
seen,  to  call  for  the  course  indicated.  It 
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cannot  be  assumed  that  the  parties  intended 
to  do  such  an  unbusinesslike  thing  as  to  re- 
duce their  agreement  to  writing,  and  yet 
have  it  of  no  effect  except  so  far  aa  actuaJl^ 
executed.  The  parties  were  practical  busi- 
ness men.  We  must  assume  that  they  had 
a  well-defined,  reasonable  purpose  in  view, 
and  intended  to  bind  themselves  according- 
ly. If  that  purpose  can  be  clearly  discov- 
ered, and  is  within  the  reasonable  meaning 
of  the  language  they  used,  looking  at  it  from 
the  standpoint  they  occupied  in  making  the 
agreement,  that  meaning  should  be  deemed 
to  be  a  part  of  it.  Defendant  had  a  contract 
for  paving  and  concreting  Main  street  in  the 
city  of  Waukesha.  The  unmistaJcable  object 
of  the  contract  with  plaintiff  was  to  obtain 
the  stone  required  for  that  work,  delivered 
on  the  particular  street  to  be  improved, 
when  and  where  needed.  The  language  of 
the  contract  does  not  specify  a  particular 
street.  For  aught  that  appears,  delivery  on 
any  street  of  the  city  waa  sufficients  Plac- 
ing ourselves,  however,  in  the  situation  of 
the  parties,  it  is  easily  seen  that  'delivery 
on  tne  street"  meant  when  and  where  re- 

auired  for  use  on  the  particular  street  us- 
er contract.  The  term  "in  such  quantities 
as  may  be  desired"  is  an  indefinite  term 
when  viewed  apart  from  the  obvious  purpose 
of  the  contract;  but  in  the  light  of  all  the 
circumstances  it  is  clear  that  it  was  used  to 
express  the  purpose  of  the  parties  that  the 
plaintiff  should  furnish  all  the  stone  that 
might  be  needed  from  time  to  time  for  the 
work  on  the  street  to  be  improved.  With 
that  construction,  the  contract  is  free  from 
all  difficulties  which  by  brethren  found  in  it. 
It  has  the  essential  of  mutuality,  the  essen- 
tial of  a  consideration  of  each  party  to  sup- 
port the  promise  of  the  other,  and  the  ele- 
ment of  deflniteness,  so  far  as  necessary 
within  the  rule  that  all  agree  is  elementary. 
Supplying  the  words  necessarily  implied,  be- 
cause of  the  obvious  intent  of  the  parties, 
the  accepts  offer  is  substantially  as  fol- 
lows: 

To  Mr.  O.  Maffioli— : 

Bear  Sir:  We  propose  to  furnish  all  the 
crushed  stone  at  85c.  per  vard  of  2,500  lbs., 
30  in.  X  4  in.  curbing  including  corners,  at 
34c.  per  lineal  foot,  protection  curb  15  in. 
X  4  in.  at  10c.  per  lin^  foot  all  as  per  speci- 
fications; the  stone  to  be  delivered  on  the 
street  in  the  city  of  Waukesha  you  now  have 
under  contract  to  pave  and  concrete,  which 
may  be  required  to  carry  out  such  contract. 
The  stone  to  be  delivered  as  aforesaid  in 
such  quantities  from  time  to  time  as  may 
be  needed  for  such  work. 

So  viewinff  the  contract,  the  defendant 
was  unquestionably  entitled  to  counterclaim 
in  this  action  for  the  damages  sustained  by 
him  because  of  the  refusal  of  the  plaintiff 
to  carry  out  its  provisions,  and  the  judgment 
should  be  reversed  for  that  reason. 

Bardeen,  J.,  dissenting: 
I  fully  concur  in  the  foregoing  opinion  of 
Mr.  Justice  Marshall. 
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M&rshaU  FIELD  et  al,,  Reapta,, 

V. 

Elias  SIEGEL  et  al,  Appta, 
(90  Wis.  605.) 

A  general  eredltOF  eaniiot  malntalii 
aetlon  on  the  case  for  conspiracy  of  the 
debtor  and  other  persons  to  dispose  of  the 
debtor's  property  fraudulently  and  defeat  his 
claim.  If  there  was  no  fraud  in  the  creation 
of  the  debt. 

(Bfay  24,  1808.) 

APPEAL  by  defendantfl  from  an  order  of 
the  Superior  Court  for  Douglas  County 
overruling  a  demurrer  to  the  complaint  in  a 
proceeding  to  hold  defendants  liable  for  dis- 


posing of  a  stock  of  goods  in  fraud  of  com- 
plainant's rights.    Reveraed. 

The  facts  are  stated  in  the  opinion. 

Meaara.  Hushes,  WMtf  ord,  A  Gosnell, 
for  appellants: 

In  actions  on  the  case  in  the  nature  of  con- 
spiracy (and  this  action  is  of  that  charac- 
ter), the  gist  of  the  action  is  the  damage 
suffered  by  the  plaintiff;  and  the  allegation 
of  a  conspiracy  between  the  defendants  for 
the  purpose  and  with  the  intent  of  doing 
the  wrong  complained  of  is  of  no  importance 
so  far  as  respects  the  cause  of  action. 

Hutchina  v.  Eutchina,  7  Hill,  104. 

The  conspiracy  is  nothing  so  far  as  sus- 
taining the  action  goes,  the  foundation  of  it 
being  the  actual  damage  done  to  the  party. 

2  Addison,    Torts,    §    850;    Hutchina  v. 


Note. — Action  by  general  creditor  tor  damagea 
against  third  party  on  account  of  fraud  in  die- 
posing  of  debtor's  property,  or  preventing 
plainfilf  irom  collecting  his  claim. 

In  Field  v.  Sisgel  it  is  held  that  a  general 
creditor  cannot  maintain  an  action  on  the  case 
against  third  persons  conspiring  with  the  debtor 
to  dispose  of  the  debtor's  property  by  a  fraudu- 
lent confession  of  Judgment,  thereby  defeating 
plaintilTs  claim,  where  there  is  no  fraud  in  the 
creation  of  the  debt.  This  decision  Is  in  accord 
with  the  weight  of  authority. 

It  seems  that  a  general  creditor  cannot  main- 
tain an  action  for  damages  against  third  parties 
for  fraudulently  enabling  the  debtor  to  dispose 
of  his  property  to  defeat  plaintilTs  claim.  This 
Is  on  the  ground  that  no  damages  to  the  plain- 
tiff are  shown  that  differ  from  the  damages  to 
all  the  creditors;  that  if  one  creditor  could  re- 
cover, another  could  also,  and  the  co-operating 
fiarty  might  be  liable  several  times  over.  Some 
cases  dispose  of  the  question  by  holding  that 
the  damages  are  only  a  chance  of  recovering  the 
debt,  and  are  too  remote  and  speculative. 

The  cases  in  Pennsylvania  hold  the  converse 
of  the  proposition  stated  above,  and  in  that 
state  it  seems  that  it  makes  no  difference 
whether  or  not  plaintiff  is  a  general  creditor,' 
or  has  a  lien  by  Judgment  or  otherwise,  as  he 
may  recover  from  anyone  fraudulently  assist- 
ing in  disposing  of  the  debtor's  property. 

So,  a  general  creditor  cannot  maintain  an  ac- 
tion on  the  case  for  damages  against  his  debtor 
and  others  combining  and  conspiring  with  him 
to  make  fraudulent  disposition  of  the  debtor's 
property,  or  where  such  third  party  takes  a 
fraudulent  conveyance  whereby  the  plaintiff  Is 
hindered,  delayed,  or  defeated  in  the  collection 
of  his  debt.  Lamb  v.  Stone,  11  Pick.  527  ;  Adler 
V.  Fenton,  24  IIow.  407,  16  L.  ed.  696;  Gardi- 
ner V.  Sherrod,  9  N.  C.  (2  Hawks)  173 ;  Le 
Oierse  v.  Kellum,  66  Tex.  242;  Wjellington  v. 
Small,  8  Cusb.  145,  50  Am.  Dec.  722 ;  Austin 
V.  Barrows,  41  Conn.  287 ;  Matthews  v.  Pass, 
10  Ga.  141 ;  Mowry  v.  Schroder,  4  Strobh.  L. 
<>0 :  Green  v.  Kimble,  6  Blackf.  552 ;  Moody  v. 
Burton,  27  Me.  427,  46  Am.  Dec.  612 ;  Tasker  v. 
Moss,  82  Ind.  62 ;  Klous  v.  Hennessey,  13  R.  I. 
;t32;  Smith  v.  Blake,  1  Day,  258:  Bradley  v. 
I-'uller,  118  Mass.  230 ;  Blum  v.  Goldman,  66  Tex. 
621 ;  Hall  v.  Eaton,  25  Vt.  458. 

Lamb  v.  Stone,  11  Pick.  527,  is  a  leading  case 
on  the  question.  The  grounds  of  this  decision 
are  that  if  the  plaintiff  could  maintain  this  ac- 
tion all  the  other  creditors  could:  that  it  was 
not  shown  that  plaintiff  had  been  damaged,  as  no 
attachment  had  ever  been  made ;  the  debtor  never 
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acquired  any  interest  in  the  property,  and  the 
tort  of  the  defendant  was  too  remote,  indefinite, 
and  contingent  to  be  the  ground  of  an  action. 

In  Adler  v.  Fenton,  24  How.  407,  16  L.  ed. 
606,  the  plaintiff's  debt  was  not  due  at  the  time 
of  the  alleged  fraudulent  transfer. 

In  Findlay  v.  McAllister,  113  U.  S.  104,  28 
L.  ed.  930,  5  Sup.  Ct.  Rep.  401,  the  case  of  Ad- 
ler V.  Fenton,  24  How.  407,  16  L.  ed.  696,  was 
distinguished,  saying  that  case  held  that  an  ac- 
tion would  not  lie  by  a  creditor  whose  debt  was 
not  yet  due  against  his  debtors,  and  two  others, 
for  a  conspiracy  carried  into  effect  to  enable 
the  debtors  fraudulently  to  dispose  of  their 
property  so  as  to  hinder  and  defeat  the  creditor 
in  the  collection  of  his  debt.  **Mr.  Justice 
Campbell,  who  delivered  the  opinion,  put  the 
decision  of  the  court  on  the  ground  that  to  sus- 
tain (he  action  it  must  be  shown,  not  only  that 
there  was  a  conspiracy,  but  that  there  were 
tortious  acts  in  furtherance  of  it,  and  conse- 
quent damage." 

In  Gardiner  v.  Sherrod,  0  N.  C.  (2  Hawks) 
173,  it  was  said  that  an  action  might  have  been 
maintained  if  the  complaint  had  been  framed 
under  N.  C.  act  1820,  providing  that  if  any  per- 
son shall  remove,  or  shall  assist  in  removing, 
any  debtor  out  of  the  county  in  which  he  shall 
have  resided  six  months,  with  an  intent  by  such 
removing  to  hinder,  delay,  or  defraud  the  credit- 
ors of  such  debtor,  the  person  so  removing,  aid- 
ing, or  assisting  shall  be  liable  to  pay  ail  debts 
which  the  removed  person  Justly  owes  in  the 
county  from  which  he  removed,  to  be  recovered 
by  an  action  on  the  case. 

In  Wellington  v.  Small,  3  Cnsh.  145,  50  Am. 
Dec.  722,  it  was  held  that  the  averments  of 
conspiracy,  and  that  the  debtor  was  Insolvent 
when  this  action  was  commenced,  and  that  the 
defendant  concealed  the  property  of  the  debtor, 
did  not  distinguish  this  from  the  case  of  Lamb 
V.  Stone,  11  Pick.  527,  on  the  ground  that  If  an 
act  Is  done  that  is  no  cause  of  action  it  is  not 
rendered  actionable  by  being  done  in  pursuance 
of  conspiracy,  and  that  the  gist  of  an  action  on 
the  case  in  the  nature  of  a  conspiracy  Is  the 
damage  done  to  plaintiff.  The  case  of  Penrod 
V.  Morrison,  2  Penr.  A  W.  126,  infra,  was  dis- 
approved, as  no  legal  reasons  were  given  for 
that  decision. 

In  Mowry  v.  Schroder,  4  Strobh.  L.  69,  the 
declaration  was  in  two  counts.  The  first  count 
alleged  that  the  goods  were  bought  by  the  parties 
as  partners,  and  the  fraud  was  alleged  to  be  in 
subsequently  holding  themselves  out  not  to  be 
partners  and  transferring  all  the  property  to 
the  second  party.  The  second  count  alleged 
that  the  debtor  and  his  brother  had  conspired 
28 
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Hutchina,  7  Hill,  104;  Jones  v.  Baker,  7 
Cow.  445;  Kimball  r,  Harmafiy  34  Md.  407, 
6  Am.  Rep.  340;  6  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  873 ;  amith  v.  Nippert,  76  Wis.  86, 
44  N.  W.  846. 

A  creditor  at  large,  without  lien  on  prop- 
erty and  without  writ,  cannot  maintain  an 
action  on  the  case  against  his  debtor,  or 
against  those  combining  and  colluding  with 
him  to  make  dispositions  of  his  property, 
although  the  object  of  those  dispositions  be 
to  hinder,  delay,  and  defraud  the  creditor  of 
such  debtor. 

Bump,  Fraud.  Cony.  2d  ed.  616-517;  6 
Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  878;  Adler 
V.  Fenton,  24  How.  407,  16  L.  ed.  696;  Smith 
y.  Blake,  1  Day,  258;  Lamb  y.  Stone,  11  Pick. 
627;  Wellington  v.  Small,  3  Cush.  145,  50 
Am.  Dec.  719;  Bradley  y.  Fuller,  118  Mass. 
239;  Moody  y.  Burton,  27  Me.  427,  46  Am. 


Dec.  612;  Ball  y.  Eaton,  25  Vt.  458;  Austin 
V.  Barrows,  41  Conn.  297 ;  Green  v.  Kimball, 
6  Blackf.  552;  Klous  y.  Hennessey,  13  R.  L 
332;  Kimball  y.  Barman,  34  Md.  407,  6  Am. 
Rep.  340;  Gardiner  y.  Sherrod,  9  N.  C.  (2 
Hawks)  173;  Motory  y.  Schroder,  4  Strobh. 
L.  69;  Legierse  y.  Kellum,  66  Tex.  242,  18 
S.  W.  509;  Hutehins  y.  Hutchins,  7  Hill, 
104. 

The  injury  complained  of  is  too  remote, 
indefinite,  and  contingent. 

Lamb  y.  Stone,  11  Pick.  527;  Wellington 
y.  Small,  3  Cush.  145,  50  Am.  Dec.  719;  Hall 
y.  Eaton,  25  Vt.  458;  Moody  y.  Burton,  27 
Me.  427,  46  Am.  Dec.  612;  Austin  y.  Bar- 
rows, 41  Conn.  287;  Klous  y.  Hennessey,  13 
R.  I.  332. 

The  law  does  not  hold  the  fraudulent 
grantee  of  a  debtor  liable  to  the  creditors  of 
that  debtor  in  any  sum  in  excess  of  the  yalue 


to  defeat  the  plaintiff,  and  by  fraudulent  collu- 
sion the  debtor  had  turned  oyer  to  his  brother 
all  his  property,  more  than  sufficient  to  pay 
plaintiff's  debt,  and  that  the  brother  had  re- 
moyed  the  whole  of  the  same  from  beyond  the 
reach  of  the  court,  and  asked  Judgment  for  the 
damages.  It  was  held  that  the  case  laid  was  de- 
fective and  the  first  count  was  a  misconception, 
and  the  second  count  did  not  state  a  sufficient 
case.  The  reasons  are  not  glyen  in  the  opin- 
ion of  the  court. 

A  replevin-ball,  who  was  required  to  pay  a 
part  of  a  Judgment  by  reason  of  a  third  party 
fraudulently  converting  the  goods  of  the  execu- 
tion debtor  to  his  own  use,  could  not  maintain 
an  action  of  tort  against  such  third  party,  as 
the  plaintiff  had  no  legal  Interest  In  the  goods. 
Green  v.  Kimble,  6  Blackf.  552. 

In  this  case  It  was  said  that  the  plaintiff  In 
the  execution,  having  acquired  a  lien  upon  the 
property,  might  have  maintained  an  action 
against  a  third  party  under  Tates  v.  Joyce,  11 
Johna  136.  But  the  rule  Is  that  an  action  for 
tort  must  be  brought  In  the  name  of  the  person 
who  was  legally  Interested  In  the  property  at 
the  time  the  tort  was  committed. 

In  Moody  v.  Burton,  27  Me.  427,  46  Am.  Dec. 
612,  It  was  held  that  the  chief  objection  to  the 
maintenance  of  this  action  is,  that  the  plaintiff 
does  not  appear  to  have  suffered  any  damages 
not  common  to  all  the  creditors.  The  cases  of 
Penrod  v.  Mitchell,  8  Serg.  A  R.  522,  and  Penrod 
V.  Morrison,  2  Penr.  &  W.  126,  infra,  were  dis- 
approved, as  In  neither  of  the  opinions  delivered 
by  eminent  Judges  in  those  cases  were  the  ob- 
jections considered  and  obviated,  which  were 
stated  In  Lamb  v.  Stone,  11  Pick.  627,  or  which 
have  here  been  noticed. 

In  Tasker  v.  Moss,  82  Ind.  62,  It  was  held 
that  a  creditor  who  has  no  Hen  on  the  property 
of  his  debtor  cannot  maintain  an  action  against 
a  third  party  who  accepts  a  conveyance  of  the 
debtor's  property  and  conveys  it  to  another  par- 
ty for  the  benefit  of  the  debtor  for  the  purpose 
of  defrauding  the  plaintiff.  The  collusion  of 
the  debtor  In  transferring  property  that  might 
have  been  subjected  to  the  payment  of  plain- 
tiff's debt  creates  no  liability. 

In  Bradley  v.  Fuller,  118  Mass.  239,  It  was 
held  that  an  action  for  damages  would  not  He 
for  a  conspiracy  to  obtain  a  prior  attachment 
of  the  debtor's  property  where  it  was  not  al- 
leged that  the  debtor  company  was  Insolvent, 
or  that  the  plaintiff  ever  brought  suit  or  at- 
tempted to  collect  his  debt,  or  that  he  ever  at- 
tempted to  make  an  attachment,  or  was  Induced 
by  the  defendant  to  refrain  from  making  such 
attachment. 

An  action  on  the  case  for  the  fraud  of  the 

47  L.  R.  A. 


defendant  in  combining  with  plalntlflTs  debtor 
by  attaching  all  the  personal  property  of  the 
debtor,  and  concealing  the  same  to  prevent  the 
plaintiff  from  enforcing  his  debt,  cannot  be 
sustained.  Blum  y.  Goldman,  66  Tex:  621.  1 
8.  W.  890 ;  Hall  v.  Baton,  25  Vt.  468. 

In  the  latter  case  It  was  said  that  If  ihe 
plaintiff  by  an  attachment  had  acquired  a  Hen, 
or  the  right  to  have  the  application  of  his  prop- 
erty made  in  payment  of  his  debt  to  the  exclu- 
sion of  other  creditors,  a  different  question 
would  arise,  as  It  then  would  come  within  the 
cases  of  Adams  y.  Paige,  7  Pick.  542 ;  Tates  v. 
Joyce,  11  Johna  136;  and  Smith  v.  Tonstall. 
Carth.  8. 

And  an  action  of  trespass  on  the  case  cannot 
be  maintained  against  parties  charging  them 
with  conspiring  to  prevent  the  creditor  from 
obtaining  payment  out  of  the  estate  of  his  debt- 
or by  taking  from  him  fictitious  mortgages  and 
securing  his  property  so  that  the  creditor  could 
not  attach  It,  where  plaintiff  had  no  Hen. 
Klous  V.  Ilennessey,  13  R.  I.  882. 

This  decision  Is  on  the  ground  that  the  dam- 
age which  Is  the  gist  of  the  action  Is  too  remote, 
uncertain,  and  contingent,  Inasmuch  as  the 
creditor  had  not  an  assured  right,  but  simply  a 
chance,  of  securing  his  claim  by  attachment  or 
levy,  which  he  may  or  may  not  succeed  in  Im- 
proving. 

In  Whitman  v.  Spencer,  2  R.  I.  124,  where  a 
merchant  In  Rhode  Island  sold  a  branch  store 
In  New  York,  and  the  purchaser  In  debt  for  such 
goods  transferred  them  by  bill  of  sale  to  a  third 
party  who  brought  thein  to  Rhode  Island  and 
sold  the  same,  It  was  held,  in  an  action  on  the 
case  against  both  parties  for  fraudulently  pre- 
venting the  plaintiff  from  recovering  his  debt 
out  of  the  goods  of  the  debtor,  that  although 
the  bill  of  sale  was  without  consideration.  If 
the  goods  were  taken  with  a  bona  fide  Intent  to 
pay  the  debts  of  the  creditors  and  not  to  defeat 
the  plaintiff,  the  def aidants  are  not  liable  on 
a  charge  of  fraudulent  conspiracy,  but  that  If 
their  motive  was  to  secrete  the  property,  or  to 
compel  the  creditor  to  a  compromise,  they  are 
legally  guilty- of  a  conspiracy.  The  Jury  failed 
to  agree. 

This  case  is  not  referred  to  In  Klous  y.  Ilen- 
nessey,  18  R.  I.  332,  which  virtually  overrules 
the  same. 

In  Chamberlln  y.  Jones,  114  Ind.  468,  16  N. 
E.  178,  it  was  said  that  In  the  absence  of  a  Hen 
on  property  an  action  Is  not  maintainable  as  a 
suit  at  law  for  damages  against  a  party  who  by 
collusion  with  an  insolvent  debtor  accepts  a 
transfer  of  chattels  belonging  to  the  latter,  and 
with  intent  to  place  the  property  beyond  the 


t808. 


Fdeld  t.  Szbqbl. 


485 


of  the  property  fraudulently  conveyedi  what- 
eTer  be  the  form  of  the  action  brought  by 
them  to  realize  their  claims. 

Moody  v.  Burton,  27  Me.  427,  46  Am.  Dec 
612. 

The  property  while  in  the  hands  of  the 
fraudulent  grantee  was  held  by  him  in  trust 
for  the  crMlitor,  and  when  he  converts  it 
into  money  or  other  property  the  fund  is  im- 
pressed with  the  same  trust. 

Bump,  Fraud.  Conv.  2d  ed.  p.  590,  and 
ca«es  cited  in  note  2;  Ringold  y.  Suiter,  35 
W.  Va.  186,  13  S.  E.  46;  Fullerton  v.  Viall, 
42  How.  Pr.  294;  Ferguson  y.  Hillman,  55 
Wis.  181,  12  N.  Y.  389. 

Messrs.  W.  If.  Steele  and  A*  T.  Roek 
for  respondents. 

Cassoday,  Gh.  J.,  delivered  the  opinion  of 
the  court:  • 
This  is  an  appeal  from  an  order  overrul- 


ing a  demurrer  to  the  complaint,  which  is 
very  lengthy,  and  alleges  numerous  facts 
with  unnecessary  detail,  but  is  to  the  efifect 
that  between  September  2,  1895,  and  Novem- 
ber 20,  1895,  the  •  plaintiffs  as  copartners 
and  wholesale  merchants  at  Chicago,  sold 
and  delivered  to  the  defendants  Cohen  & 
Siegel,  as  partners,  and  at  their  request, 
goods,  wares,  and  merchandise  of  the  value 
of  $1,155.98,  on  a  credit  of  sixty  days  from 
the  date  of  each  invoice,  for  which  they 
promised  and  agreed  to  pay  to  the  plaintiffs 
the  amount  of  each  invoice  as  the  same  ma- 
tured, amounting  in  all  to  the  sum  stated; 
that  no  part  thereof  has  been  paid,  except 
$18  November  15,  1895;  that  the  balance  of 
$1,137.98  was  still  due  and  unpaid;  that  Co- 
hen &  Siegel  during  the  summer  and  fall  of 
1895  in  like  manner  purchased  goods,  wares, 
and  merchandise  of  divers  other  wholesale 
and  jobbing  merchants  in  Chicago  and  else- 


reach  of  the  debtor's  creditors  converts  the 
■ame. 

In  Kimball  v.  Uarman,  84  Md.  407,  6  Am. 
Rep.  840,  the  general  rale  is  laid  down  that  no 
recovery  can  be  had  in  an  action  on  the  case, 
even  if  there  has  been  an  unlawful  combination 
among  the  defendants  to  injure  the  plaintiffs 
unless  some  damage  Is  done  to  them. 

An  action  on  the  case  will  not  lie  at  the  in- 
stance of  a  party  who  desired  to  recover  a  pen- 
alty, alleging  that  the  defendant  and  a  third 
party  by  conspiracy  instituted  an  action  prior 
to  that  of  plaintiff  for  the  penalty,  intending 
to  protect  the  defendant  and  defeat  plaintiff 
from  bringing  such  action,  under  N.  C.  Rev.  Stat. 
chap.  16,  providing  a  penalty  of  $50  to  the  use 
of  any  person  suing  for  the  same,  for  unlaw- 
fully setting  fire  to  a  woods.  Burnet  v.  David- 
son, 82  N.  C.  (10  Ired.  L.)  94. 

And  a  creditor  of  a  deceased  person  cannot 
maintain  an  action  against  a  party  who  forged 
a  note  against  the  deceased,  and  procured  the 
same  to  be  allowed  by  the  commissioners,  the 
effect  of  which  was  to  diminish  the  dividend 
which  the  plaintiff  would  otherwise  have  re- 
ceived upon  his  debt.  Cunningham  v.  Brown, 
18  Yt.  123,  46  Am.  Dec.  140. 

This  was  on  the  ground  that  it  would  be  re- 
trying and  reversing  the  Judgment  wherein  th>> 
allowance  had  been  made,  and  trying  the  wit- 
nesses for  perjury  by  instituting  against  them 
a  civil  suit.  The  court  cited  Anonymous  Case, 
Windsor  county,  where  the  same  question  wan 
decided  in  the  same  way. 

An  action  for  damages  cannot  be  maintained 
against  a  party  who  caused  the  plaintiff  to  de- 
lay bringing  his  suit,  and  cannot  be  maintained 
for  preventing  the  debtor  from  paying  plaintiff, 
thereby  compelling  plaintiff  to  sue. 

So,  an  action  of  tort  for  fraudulent  repre- 
sentations and  conspiracy  cannot  be  malniaiucd 
where  the  defendant  orally  represented  to  the 
plaintiff  that  a  corporation  of  which  he  was 
treasurer,  and  whose  overdue  note  the  plaintiff 
then  held,  owed  no  other  debts  and  had  no  oth- 
er attachments  upon  its  property,  and  that  this 
representation  was  fraudulently  and  falsely 
made  for  the  purpose  of  Inducing  the  plaintiff 
not  to  commence  suit  upon  his  note,  until  the 
corporate  property  could  be  placed  beyond  the 
reach  of  attachment  by  the  plaintiff,  and  that 
all  the  property  was  afterwards  sold  on  execu- 
tion upon  another  debt,  and  plaintiff  by  reason 
of  such  representations  lost  his  debt.  Bradley 
V.  Fuller,  118  Mass.  289. 

In  McHale  v.  Heman,  28  Mo.  App.  193,  It  was 
held  that  an  action  of  conspiracy  In  compelling 
the  plaintiff  to  sue  to  recover  his  Just  rights 

47  L.  R.  A. 


could  not  be  maintained.  The  court  said :  *'lf 
these  facts  may  constitute  the  basis  of  an  ac- 
tion, then  every  plaintiff  who  sues  and  recovers 
for  a  wrong  done  may  follow  up  the  proceeding 
with  another  suit  to  compensate  him  for  the 
trouble  and  expense  of  maintaining  the  first. 
He  may  then  begin  another  action  for  indem- 
nity on  account  o'f  the  last  effort  to  vindicate  his 
rights,  and  so  on,  ad  inflMtum.** 

In  Schwab  v.  Mabley,  47  Mich.  672,  It  was 
held  that  an  action  for  damages  for  conspiracy 
to  defeat  the  plaintiffs  in  prosecuting  or  enforc- 
ing legal  proceedings  could  not  be  maintained 
The  court  said :  **But  although  a  conspiracy 
may  be  punishable  criminally  where  an  Illegal 
purpose  is  sufficiently  shown,  without  proof  of 
its  further  execution,  this  Is  not  so  in  civil  pro- 
ceedings. No  one  can  complain  civilly  of  any 
action  of  another,  unless  he  has  been  unlawfully 
damaged  thereby.  This  is  one  of  the  first  ele- 
ments of  the  law.  And  in  the  present  case  the 
conspiracy  does  not  create  any  liability  even  If 
It  could  be  proved,  without  allegation  and  proof 
of  damage." 

In  McHale  v.  Heman,  28  Mo.  App.  108,  it 
was  said  that  the  cases  infra,  of  Adams  v. 
Paige,  7  Pick.  542;  Kelsey  v.  Murphy,  26  Pa. 
78 ;  Asplnall  v.  Jones,  17  Mo.  200 ;  Penrod  v. 
Morrison,  2  Fenr.  &  W.  126 ;  Mott  v.  Danf orth, 
6  Watts,  304,  81  Am.  Dec.  468;  and  Meredith 
V.  Johns,  1  Hen.  &  M.  585, — are  distinguishable, 
as  In  all  these  cases  the  creditor  plaintiff,  by 
reason  of  the  complete  and  effectual  alienation 
of  the  debtor's  property,  or  of  the  funds  out 
of  which  he  was  entitled  to  have  satisfaction  of 
his  claim,  was  wholly  deprived  of  any  access  to 
such  property  or  fund  for  the  enforcement  of 
his  rights,  so  that  his  claim  was  sacrificed. 

In  Halbert  v.  Grant,  4  T.  B.  Mon.  581,  It 
was  said  that  whether  a  person  entertaining  a 
fraudulent  grant  and  speedily  placing  the  es- 
tate beyond  the  reach  of  creditors  would  or 
would  not  be  liable  to  an  action  on  the  case  at 
the  suit  of  the  creditor,  we  need  not  now  de- 
termine. 

In  Donphy  v.  Elelnsmlth,  11  Wall.  610,  20  L. 
ed.  223,  it  was  held  that  In  an  equitable  action 
a  decree  in  the  nature  of  a  Judgment  for  dam- 
ages cannot  be  rendered  against  a  defendant 
who  Is  alleged  to  have  taken  a  fraudulent  as- 
signment of  the  debtor's  property.  In  this  case 
the  court  said  that  If  the  complainant  wishes 
to  make  him  answerable  In  damages,  cither  for 
the  waste  of  the  property,  or  for  its  disposal 
by  the  original  proprietor  by  the  aid  of  the 
wrongful  complicity  of  the  defendant,  he  must 
sue  for  damages  In  an  action  at  law. 

The  distinction  between  law  and  equity  being 
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where  on  credit,  and  became  and  were  in- 
debted therefor  in  December,  1895;  that  be- 
tween August  1,  1895,  and  December  20, 
1895,  and  while  Cohen  &  Siegel  were  pos- 
sessed of  a  stock  of  merchandise  of  the  value 
of  about  $30,000,  they,  together  with  the 
other  defendants,  did  wrongfully,  malicious- 
ly, unlawfully,  and  fraudulently  conspire, 
connive,  and  contrive  together  to  defraud  the 
creditors  of  Cohen  &  Siegel,  including  the 
plaintiffs,  out  of  their  just  demands  against 
Cohen  &  Siegel;  that  in  pursuance  of  such 
conspiracy  to  defraud  their  creditors,  and  as 
a  means  to  effect  such  fraud,  Cohen  &  Siegel, 
conspiring  with  the  other  defendants,  made 
and  delivered  a  large  number  of  notes  to  the 
other  defendants,  respectively,  or  firms, 
dated  at  different  times,  and  payable  at  dif- 
ferent dates,  and  at  different  rates  of  inter- 
est^ in  the  aggregate  of  nearly  $10,000,  and 


upon  which  notes  judgmente  were  fraudu- 
lently taken  by  confession,  and  by  the  sev- 
eral defendants  acting  in  concert  December 
30  and  31,  1895,  and  which  judgments  so 
fraudulently  confessed  and  entered,  with  ac- 
cumulated costs,  amounted  in  the  aggregate 
to  the  sum  of  $10,145.84;  that  immediately 
upon  the  rendition  and  entry  of  such  judg- 
mente the  defendants  caused  executions  to 
be  issued  thereon,  in  due  form  of  law,  direct- 
ed and  delivered  to  the  sheriff,  and  directed 
and  instructed  him  to  levy  the  same  upon 
all  the  personal  property  and  assete  of  Conen 
iL  Siegei,  and  to  teke  the  same  into  his  pos- 
session, and  to  sell  the  same  to  satisfy  said 
executions;  that  in  pursuance  of  such  in- 
structions the  sheriff  on  December  30,  1895, 
levied  upon,  seized,  and  took  into  his  posses- 
sion all  the  property  of  Cohen  &  Siegel,  con- 
sisting of  their  stock  of  merchandise,  and. 


Jurisdictional  In  the  courts  of  the  United  States, 
that  fact  may  be  sufficient  to  explain  the  differ- 
ence in  the  decision  of  this  case  and  that  made 
by  the  New  York  court  in  the  case  of  Murtha 
▼.  Curley,  90  N.  Y.  872,  Reversing  15  Jones  & 
8.  893,  infra, 

t  Confusion  of  Vow  York  oaset. 

In  New  York  a  general  creditor  cannot  main- 
tain an  action  against  a  third  party  for  fraudu- 
lently conspiring  with  the  d^tor  to  defeat 
plaintiff. 

So,  an  action  for  damages  for  conspiracy  to 
defraud  plaintiff  out  of  purchase-money  notes 
(the  consideration  of  sale  of  a  liquor  business i 
by  the  debtor  transferring  the  property  to  his 
brother  two  weeks  after  the  debtor  bought  the 
property  cannot  be  mainteined,  where  it  is  not 
shown  that  the  transferee  did  not  pay  a  valu- 
able consideration,  and  that  he  had  knowledge 
that  plaintiff's  claim  was  unpaid.  Burbrldge  9, 
Kllgannon,  14  Misc.  450,  85  N.  Y.  Supp.  1022. 

There  are  some  New  York  cases  where  the 
plaintiff  was  a  judgment  creditor  and  brought 
an  action  for  damages  against  a  third  party, 
Ihat  seem  to  require  notice  in  this  connection, 
as  some  of  them  fail  to  distinguish  between  the 
rights  of  a  general  creditor,  a  judgment  credit- 
or, and  a  creditor  having  a  Hen.  These  cases 
are  in  some  confusion  and  apparent  conflict. 

The  cases  holding  that  an  action  will  not  lie 
are  Hurwltz  v.  Hurwltz,  10  Misc.  353,  31  N.  Y. 
Snpp.  25,  Reversing  9  Misc.  201,  30  N.  Y.  Supp. 
208;  Braem  v.  Merchants'  Nat.  Banlc,  2  Siiv. 
Sup.  Ct.  84,  6  N.  Y.  Supp.  846,  Affirmed  in  127 
N.  Y.  508,  28  N.  E.  597. 

The  cases  holding  that  an  action  will  He  are : 
Quinby  v.  Strauss,  90  N.  Y.  664 ;  Hoefler  v.  Hoe- 
fler,  2  App.  Dlv.  8,  27  N.  Y.  Supp.  436,  12  App. 
DIv.  84,  42  N.  Y.  Supp.  1035,  21  App.  Dlv.  033, 
47  N.  y.  Supp.  1138,  154  N.  Y.  760.  49  N.  B. 
1098 ;  Murtha  v.  Curley,  00  N.  Y.  372.  Revers- 
ing 15  Jones  &  S.  303  ;  Yates  v.  Joyce,  11  Johns. 
136.  See  also  Marsh  v.  White,  3  Barb.  518, 
infra. 

The  confusion  on  this  question  seems  to  arise 
from  the  meagerness  of  the  report  in  Quinby  v. 
Strauss,  90  N.  Y.  C04,  infra  (where  the  plaintiff 
had  a  Hen),  and  some  expressions  in  Braem  v. 
Merchants*  Nat.  Bank,  127  N.  Y.  508,  28  N.  E. 
597,  infra,  A  careful  consideration  of  the 
cases  seems  to  indicate  that  the  action  cannot 
be  maintained  unless  plaintiff  has  a  Hen,  not- 
withstanding the  latest  decision  to  the  contrary 
in  Hoefler  v.  Hoefler,  21  App.  Div.  633,  47  N.  Y. 
Supp.  1138  (no  opinion). 

In  Hurwltz  v.  Hurwita,  10  Misc.  853,  31  N. 
Y.  Supp.  25,  Reversing  9  Misc.  201,  80  N.  Y 
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Supp.  208,  it  was  held  that  an  action  for  tort 
charging  that  the  debtor  by  conspiring  with  aii> 
other  party  fraudulently  disposed  of  uis  goods 
the  second  day  after  judgment  but  Defort«  execu- 
tion issued,  and  defeating  the  satisfaction  of 
plaintiff's  debt,  cannot  be  maintained.  This 
was  on  the  ground  that  "before  acquisition  of  a 
lien  on  his  debtor's  goods  by  execution  or  other- 
wise a  judgment  creditor  has  no  interest  In 
those  goods  which  a  judgment  debtor  Injures, 
in  a  legal  sense,  even  by  a  fraudulent  transfer 
of  the  goods." 

In  this  case  Quinby  v.  Strauss,  90  N.  Y.  661, 
was  distinguished,  the  court  saying:  "The 
decision  of  our  own  court  of  appeals.  If  an  act- 
ual adjudication  of  the  point  In  question,  would, 
of  course,  be  conclusive.  But,  upon  reference 
to  the  full  report  of  the  case  we  find,  first,  that 
the  point  was  not  presented  or  considered  at 
any  stage  of  the  action,  and  has,  therefore,  not 
been  adjudged ;  and,  secondly,  that  the  plaintiff 
had  acquired  a  lien  by  issue  of  execution  prior 
to  the  mortgage  by  foreclosure  of  which  cLe 
goods  were  fraudulently  appropriated  by  the  de- 
fendant Strausa  The  execution  was  in  April. 
1877,  and  the  mortgage  In  September,  187S. 
The  apparent  decision  was  disregarded  by  ihe 
general  term  in  Braem  v.  Merchants*  Nat.  Baoic, 
127  N.  Y.  508,  28  N.  E.  597,  because  of  the  un- 
satisfactory report  of  the  case.  We  decline  its 
authority  because  the  point  here  In  connection 
was  not  before  the  court,  and  so  was  not  deter- 
mined, and  because  the  court  of  appeals  In 
Braem  v.  Merchants'  Nat.  Bank  [infra]  ex- 
pressly repudiated  the  principle  supposed  to 
have  been  propounded  In  Quinby  v.  Strauss." 

Where  the  sheriff  held  an  execution  against 
a  corporation,  and  plaintiff  obtained  a  judgment 
against  the  same  corporation,  and  the  day  fol- 
lowing issued  an  execution  to  the  sheriff,  and 
in  the  Interim  the  debtor  confessed  judgment 
to  another  party  on  a  valid  debt  to  defeat  plain- 
tiff, and  execution  was  immediately  issued,  the 
property  was  sold,  and  the  proceeds  were  ap- 
plied to  the  first  execution,  the  balance  to  de- 
fendant's execution  and  plaintiff's  execution  re- 
turned nulla  bona,  the  plaintiff  could  not  recov- 
er damages  by  reason  of  defendant's  wrongful 
act  in  obtaining  a  judgment  by  collusion.  The 
defendant's  judgment  In  this  case  contravened 
1  Rev.  Stat.  60S,  S  4,  prohibiting  transfers  in 
contemplation  of  insolvency  by  an  incorporated 
company  after  its  notes  had  been  protested. 
The  court  said  that  the  cause  of  action  might 
have  been  supported  if  the  defendant's  execution 
had  been  without  any  judgment,  and  that  a  dif- 
ferent question  would  have  been  presented  if 
an  existing  Hen  of  the  plaintiffs  had  been  im- 
paired or  devested  by  the  act  of  the  defendant 
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after  duly  adyertising  the  same  for  sale  un- 
der said  executions,  sold  the  same  at  public 
auction  February  11,  1896,  to  the  defendant 
Isaac  Rothstein,  for  an  amount  insufficient 
to  satisfy  the  amounts  claimed  to  be  due  on 
said  executions.  The  complaint  further  al- 
leges that  at  the  time  said  stock  of  goods 
and  merchandise  was  so  levied  upon  and 
seized  by  the  sheriff  under  said  several  exe- 
cutions the  same  was  well  and  reasonably 
worth,  and  of  the  reasonable  value  of,  $25,- 
000 ;  that  the  same  was  all  the  property  and 
assets  the  defendants  Cohen  a  Siegel,  or 
either  of  them,  then  owned,  not  exempt,  and 
that  they  have  not  now,  nor  has  either  of 
them,  any  tangible  assets  or  property  out  of 
which  the  plaintiffs  can  make  satisfaction  of 
their  said  claim  against  them,  above  speci- 
fied; that  Cohen  &  Si^el  were  not  at  any 
of  said  times  indebted  to  any  or  either  of 


said  other  defendants  in  any  sum  or  sums 
whatever,  but  that  all  of  said  notes,  com- 
plaints, answers,  confessions  of  judgments, 
and  judgments  were  and  are  false  and  ficti- 
tious, and  that  all  of  the  acts  of  said  defend- 
ants done  in  the  premises  (the  purchasing 
from  the  plaintiffs  of  the  several  invoices  of 
goods  mentioned,  and  contracting  the  indebt- 
edness due  to  the  plaintiffs  from  Cohen  ^l 
Siegel  aforesaid;  the  making  of  the  notes, 
complaints,  answers,  and  confessions  of 
judgments;  the  issuing  of  executions  there- 
on; the  sale  of  the  goods  and  chattels  of 
Cohen  &  Siegel  thereunder;  and  the  pur- 
chase thereof  by  Rothstein)  were  all  so 
made,  done,  or  caused  to  be  done,  as  parts  of 
one  common  plan,  design,  and  conspiracy  on 
the  part  of,  and  participated  in  by,  all  of 
the  defendants,  to  effectuate  and  accomplish 
by  means  thereof  a  fraudulent  conveyance 


Braem  v.  Merchants'  Nat.  Bank,  127  N.  Y.  508, 
28  N.  E.  597. 

In  this  case  Tates  v.  Joyce,  11  Johns.  136, 
and  Van  Pelt  v.  McGraw,  4  N.  Y.  110.  were  dis- 
tinguished, as  In  this  case  plaintiff  did  not  have 
an  existing  Hen  which  was  Impaired  by  the  act 
of  defendant. 

In  Hoefler  v.  Hoefler,  2  App.  Dlv.  8,  87  N.  Y. 
Supp.  436,  12  App.  Dlv.  84,  42  N.  Y.  Supp.  1085, 
21  App.  Dlv.  633,  47  N.  Y.  Supp.  1138,  154  N. 
Y.  760,  49  N.  E.  1008,  the  plaintiff  obtained  a 
judgment  for  alimony,  and  then  brought  an  ac- 
tion against  the  mother  of  the  defendant  for 
furnishing  him  means  to  leave  the  state  and 
thus  evade  the  Judgment.  The  first  trial  re- 
sulted In  a  judgment  for  damages,  that  was 
reversed  In  2  App.  Dlv.  8,  87  N.  Y.  Supp.  436. 
Follett,  J.,  said :  "If  the  defendant  can  be  held 
liable  In  this  action  It  Is  only  on  the  ground  that 
she  Induced  and  aided  her  son  to  leave  the  state 
with  the  Intent  to  evade  the  order,  which  must 
be  determined  by  what  she  did  after  the  order 
for  alimony  was  granted.'*  In  12  App.  Dlv.  84, 
42  N.  Y.  Supp.  1035,  a  nonsuit  In  the  trial  court 
was  reversed.  Opinion  by  Ward,  J.,  holding 
that  the  action  can  be  maintained,  citing  llur- 
wltz  V.  Hurwlts,  9  Misc.  201,  30  N.  Y.  Supp. 
208  (but  that  case  was  reversed  In  10  Misc.  353, 
81  N.  Y.  Supp.  25)  ;  and  Mlchalsonv.  A]I,43S.  C. 
459,  21  S.  E.  823  (but  In  that  case  the  plaintiff 
had  a  lien).  In  21  App.  Div.  633.  47  N.  Y.  Supp. 
1138,  a  judgement  for  plaintiff  was  affirmed 
without  opinion,  and  in  164  N.  Y.  760,  49  N.  B. 
1008,  a  motion  to  dismiss  the  appeal  from  the 
last  ruling  was  denied.  (This  case  has  been 
settled  out  of  court.) 

In  Quinby  ▼.  Strauss,  00  N.  Y.  664,  the  action 
was  by  a  Judgment  creditor  alleging  that  the 
debtor  and  his  attorney  conspired  to  keep  the 
debtor's  property  out  of  the  reach  of  his  credit- 
ors by  execution  of  chattel  mortgages  to  secure 
fictitious  debts,  and  the  property  was  bid  for 
by  the  attorney  or  In  his  Interest,  and  exceeded 
the  value  of  plaintiff's  judgment.  The  court 
charged  that  If  the  Jury  were  satisfied  that  de- 
fendants were  guilty  of  the  conspiracy  as  al- 
leged, plalD tiffs  were  entitled  to  a  verdict  for 
the  amount  on  the  Judgments,  and  for  such 
amount  for  the  trouble  and  Inconvenience  as  the 
Jury  should  consider  was  proved  to  have  been 
sustained  by  them.  It  was  held  that  as  the 
property  had  been  fraudulently  appropriated  by 
the  defendant  to  his  own  use,  and  exceeded  the 
plaintiff's  judgment,  he  should  pay  the  creditor 
whose  claim  he  sought  to  defeat. 

The  case  of  Quinby  v.  Strauss  is  very  scant, 
but  the  appeal  book  and  briefs  show  that  there 
was  a  mortgage  to  C.  &  H.  on  the  property  when 
the  plaintiffs  obtained  Judgment,  which  mort- 
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gage  was  claimed  to  be  fraudulent,  and  another 
mortgage  was  made  to  Strauss  after  plaintiff 
had  obtained  a  Judgment  and  after  a  return  of 
no  property  on  the  execution.  This  latter  mort- 
gage evidently  was  the  one  referred  to  in  the 
opinion  In  90  N.  Y.  664,  and  was  held  fraudu- 
lent. The  plaintiff  had  a  Judgment  Hen  at  the 
time  of  the  execution  of  this  fraudulent  mort- 
gage, although  this  Is  not  given  as  the  ground 
of  the  decision. 

The  court  of  appeals  In  Braem  v.  Merchants' 
Nat.  Bank.  127  N.  Y.  508,  28  N.  B.  507,  dis- 
tinguishes Quinby  v.  Strauss,  saying:  "But 
this  Is  In  the  nature  of  an  action  on  the  case, 
and  Its  purpose  was  to  recover  damages  which 
the  plaintiffs  claim  to  have  suffered  by  the  al- 
leged tortious  and  wrongful  act  of  the  defend- 
ant In  taking  Its  Judgment  and  Issuing  execu- 
tions upon  It,  thus  apparently  defeating  the 
Hen  of  their  execution  and  the  benefits  which 
they  otherwise  would  have  derived  from  It. 
The  cause  of  action  alleged  may  have  had  Its 
support  In  this  proposition  If  the  defendant's 
execution  had  been  without  any  Judgment  for 
Its  support.  Then  it  may  have  come  within 
the  doctrine  of  Quinby  v.  Strauss,  90  N.  Y.  664. 
This,  however,  was  not  the  situation.  .  .  . 
A  different  question  would  have  been  prnented 
if  an  existing  Hen  of  the  plaintiffs  had  been  Im- 
paired or  devested  by  an  act  of  the  defendant.** 

In  Murtha  v.  Curley,  15  Jones  &  S.  393,  It  was 
held  that  an  action  at  law  for  damages  cannot 
be  maintained  where  plaintiff,  after  judgment, 
claimed  that  the  debtor  and  a  third  party  con- 
spired to  defeat  plaintiff's  claim  by  the  debtor 
giving  such  third  party  chattel  mortgages 
greatly  In  excess  of  the  claim  of  such  third 
party,  and  that  such  chattel  mortgages  were 
foreclosed,  and  thus  defeated  and  prevented  him 
from  recovering  on  his  judgment. 

In  this  case  the  court  said  that  at  the  time 
the  alleged  wrongful  act  was  done  the  plaintiff 
had  no  Hen  upon  the  property  mortgaged  by 
execution  Issued,  or  any  Interest  In  the  prop- 
erty which  could  be  the  subject  of  damages.     . 

But  on  appeal  the  case  was  reversed  on  the 
ground  that  the  action  was  treated  at  general 
term  as  an  action  at  law  to  recover  damages 
for  fraud.  The  court  of  appeals  held  that  the 
complaint  contained  all  the  allegations  requisite 
for  a  creditors'  bill,  and  it  was  tried  by  the 
judge  as  equitable  actions  are  tried,  and  no 
claim  was  made  upon  the  trial  that  it  was  not 
an  equitable  action.  Murtha  v.  Curley,  90  N. 
Y.  872.  But  see  Dunphy  v.  Kleinsmith,  11 
Wall.  610.  20  L.  ed.  223. 

Exceptional  rule  in  Pennsylvania. 
In  Pennsylvania  It  seems  that  an  action  for 
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and  transfer  of  all  the  property  and  assets 
of  Cohen  &  Siegel  to  the  defendant  Roth- 
stein,  with  the  intent  and  for  the  purpose 
to  place  the  same  beyond  the  reach  of  their 
bona  fide  creditors,  and  with  the  intent  and 
purpose  to  cheat  and  defraud  the  plaintiffs 
and  other  creditors  out  of  their  just  demands 
against  Cohen  &  Siegel,  and  prevent  the 
plaintiffs  from  resorting  to  the  property  and 
assets  to  enforce  payment  of  their  said 
claim;  that,  prior  to  the  sale  of  the  goods 
and  chattels  aforesaid  under  the  executions 
aforesaid,  Cohen  &,  Siegel  had  and  possessed 
ample  property  and  means  to  have  paid  all 
their  bona  fide  indebtedness  in  full,  and  at 
all  of  said  times  were  financially  responsible 
and  solvent.  The  complaint  prayed  judg- 
ment against  the  defendants,  and  each  of 
them,  for  $1,137.98,  with  interest  from  Jan- 


uary 20,  1896,  and  costs  and  disbursements 
of  this  action. 

The  demurrer  admits  to  be  true  the  sev- 
eral allegations  of  fact  contained  in  the  com- 
Slaint.  If  they  are  true,  they  are  certainly 
isreputable  to  the  several  defendants,  and 
such  as  to  entitle  the  plaintiffs  to  a  remedy 
in  an  appropriate  proceeding  against  them. 
The  only  (question  we  are  here  called  upon 
to  determine  is  whether,  upon  the  facts  al- 
leged, they  are  entitled  to  recover  in  this  ac- 
tion. The  complaint  is  replete  with  allega- 
tions of  fraud,  conspiracy,  and  concert  of 
action  by  and  between,  and  on  the  part  of, 
the  defendants;  but  none  of  them  relate  to 
any  overt  act  in  contracting  the  debt  or  pro- 
curing the  goods.  Nevertheless,  the  com- 
plaint alleges,  in  effect,  that  during  the  time 
between  August  1,  1895,  and  December  29, 


damages  may  be  maintained  by  a  general  cred- 
itor against  a  third  party  who  assists  the  debtor 
In  disposing  of  his  property  so  as  to  defeat  the 
debtor's  creditors.  It  Is  not  requisite  in  that 
state  that  plaintiff  should  have  a  Hen  that  is 
defeated  In  order  to  recover. 

So,  In  Penrod  v.  Mitchell,  8  Serg.  &  R.  622.  It 
was  held  that  an  action  on  the  case  in  the  na- 
ture of  a  conspiracy  for  fraudulently  withdraw- 
ing the  goods  of  the  defendant  In  an  execution 
from  the  reach  of  the  plaintiff  could  be  main- 
tained, and  the  measure  of  damages  was  the 
value  of  the  goods  withdrawn.  The  debtor  sur- 
rendered himself  to  the  Jail,  and  was  subse- 
quently discharged  under  the  Insolvent  debtor 
act.  In  this  case  the  plaintiff  obtained  his  judg- 
ment against  his  debtor  after  he  had  conveyed 
his  property  out  of  his  hands. 

In  Penrod  v.  Morrison,  as  Administrator  of 
Mitchell,  2  Penr.  &  W.  126.  it  was  claimed  that 
the  suit  could  not  be  sustained  because  the  cred- 
itor had  not  at  the  time  of  the  transfer  any 
specific  lien.  But  the  court  held  that  there  was 
at  least  a  chance  of  satisfaction  of  which  he 
ought  not  to  be  deprived  by  any  fraudulent 
combination  with  his  debtors,  and  it  was  also 
held  that  this  was  an  action  which  did  not 
abate  by  the  death  of  the  plaintiff,  but  survived 
to  his  administrator.. 

So,  in  that  state  an  action  on  the  case  lies 
against  two  persons  for  conspiring  with  a  third 
to  defraud  his  creditors  by  taking  assignments 
of  his  property  and  aiding  him  to  leave  the 
state,  w^hereby  the  plaintiff  was  prevented  from 
recoveitfng  his  debt.  The  measure  of  damages 
is  the  value  of  the  property  withdrawn  from 
the  reach  of  the  plaintiff.  Mott  v.  Danforth,  6 
Watts,  304,  31  Am.  Dec.  468.  In  this  case  the 
transfer  of  property  was  made  about  eight  days 
before  plaintiff's  debt  became  due.  and  it  was 
held  to  be  immaterial  whether  the  defendants 
knew  plaintiff  was  a  creditor,  provided  the  con- 
spiracy was  to  defraud  all  of  the  debtor's  cred- 
itors in  Connecticut,  and  plaintiff  was  one  of 
them.  The  theory  of  this  case  is  that  under  13 
miz.  chap.  5,  providing  that  all  fraudulent 
gifts,  etc.,  of  lands,  etc..  with  the  purpose  and 
Intent  to  delay,  hinder,  and  defraud  creditors 
are  void,  it  is  not  necessary  that  the  plain- 
tiff should  have  proceeded  to  Judgment,  or  even 
brought  suit  to  bring  the  parties  within  the 
scope  of  the  statute. 

In  Kelsey  v.  Murphy,  26  Pa.  84.  it  was  held 
that  an  action  on  the  case  for  conspiracy  could 
be  maintained  where  the  debtor  and  a  third 
party  conspired  to  cheat  and  defraud  the  plain- 
tiff by  the  debtor  transferring  to  such  third 
party  all  his  i)roperty  and  then  absconding. 
The  court  said  that  It  cannot  be  doubted  that 
under  our  decisions  such  a  conspiracy  Is  actlon- 
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able,  and  a  creditor  without  Judgment  or  execu- 
tion, or  even  before  his  debt  Is  due.  may  sue 
parties  at  law  who  conspire  to  defeat  his  right 
of  collection  by  fraudulently  concealing  and  con- 
verting the  debtor's  goods. 

In  Merchants'  &  M.  Nat.  Bank  v.  Tinker,  158 
Pa.  17,  27  Atl.  838,  which  was  an  action  by  a 
creditor  for  conspiracy  to  defraud  plaintiff  by 
confessing  and  taking  fraudulent  Judgments 
against  his  debtor  so  as  to  prevent  him  from 
collecting  his  debt,  plaintiff  failed  to  recover 
for  lack  of  evidence  to  establish  the  fraud  on 
the  part  of  the  person  In  whose  favor  the  Judg- 
ments were  confessed. 

Where  an  action  of  conspiracy  was  brought 
against  two  by  a  creditor  alleging  that  fraudu- 
lent Judgments  were  confessed  by  his  debtor  to 
his  son  to  defeat  plaintiff's  rights,  the  rule  was 
laid  down  "that  fraud  Is  never  to  be  presumed, 
but  must  always  be  proved  by  evidence  that  is 
clear  and  satisfactory  to  the  Jury.  And  this 
action  is  founded  upon  the  alleged  fraud  of 
the  defendants.  In  order  that  the  plaintiffs 
can  recover  In  this  action  they  must  find  that 
the  evidence  established  by  satisfactory  proof 
the  fact  that  the  defendants  were  guilty  of 
fraud,  and  this  must  be  true  of  both  u«rend- 
ants,  as  both  John  H.  and  Cornelius  Cronln 
must  have  Intended  a  fraudulent  act  In  order 
to  entitle  the  plaintiff  to  recover."  Judgment 
was  rendered  for  defendants.  Collins  v.  Cron- 
ln, 20  W.  N.  C.  227. 

In  Biever  v.  Herr,  1  Pearson  (Pa.)  510,  only 
the  instruction  of  the  court  to  the  Jury  appears 
in  the  case.  This  was  an  action  by  a  creditor 
having  a  book  account  for  $70.  $1.31  of  which 
was  contracted  before  the  15th  of  April,  at 
which  time  the  debtor  confessed  a  Judgment 
to  the  defendant  In  this  case  for  $1,500,  upon 
which  execution  was  Issued  and  all  of  the  debt- 
or's property  sold.  It  was  claimed  that  the 
Judgment  was  In  pursuance  of  a  conspiracy  to 
defraud  the  creditors  of  the  debtor,  and  It  was 
held  that  the  criminal  intent  must  be  proved  to 
exist  In  the  minds  of  both  parties,  and  that  If 
credit  was  given  after  the  Judgment  was  en- 
tered, but  not  on  the  faith  of  the  property  so 
fraudulently  encumbered,  the  measure  of  dam- 
ages would  be  only  the  amount  due  plaintiff  at 
the  time  the  Judgment  was  entered.  (Affirmed 
by  supreme  court;  not  reported.) 

Some  exceptional  cases  In  Pennsylvania  where 
there  was  no  conspiracy  may  be  noticed. 

As  Benford  v.  Sanner,  40  Pa.  9,  80  Am.  Dec. 
545,  where  it  is  held  that  an  action  on  the  case 
cannot  be  maintained  against  one  creditor  for 
receiving  money  which  his  debtor  had  pre- 
viously promised  to  give  to  another,  as  this  Is 
not  a  conspiracy,  although  he  may  have  known 
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1895,  Ck>hen  ft  Siegel,  as  copartners,  were 
possessed  of  a  stock  of  merchandise  of  the 
value  of  about  $30,000;  that  when  their 
stock  of  goods  was  levied  upon  and  seized 
upon  such  executions,  December  30,  1895, 
the  same  was  of  the  value  of  $25,000;  that 
prior  to  the  sale  of  such  goods  and  chattels 
under  the  executions  aforesaid,  February  11, 
.1896,  Cohen  &  Siegel  "had  and  possessed 
•ample  property  and  means  to  have  paid  all 
their  bona  fide  indebtedness  in  full,  and  at 
all  said  times  were  financially  responsible 
and  solvent"  Their  indebtedness  to  the 
plaintiffs  was  contracted  between  September 
2,  1895,  and  November  20,  1895;  and  so  it 
appears  that  Cohen  ft  Siegel  were  perfectly 
solvent  for  more  than  a  month  prior  to  the 
time  when  any  portion  of  the  plaintiffs'  debt 
was  contracted,  and  remained  perfectly  sol- 
vent for  nearly  three  months  after  the  last 


item  of  that  indebtedness  was  contracted. 
It  is  not,  therefore,  the  case  of  an  insolvent 
debtor  purchasing  soods  on  credit, — ^much 
less,  an  insolvent  debtor,  knowing  himself 
to  be  insolvent,  so  purchasing  goods  with  the 
preconceived  purpose  of  not  paying  for  them. 
Lee  V.  Simmons,  65  Wis.  526,  27  N.  W.  174. 
There  is  no  allegation  that  the  plaintiffs 
were  induced  to  sell  or  part  with  the  goods, 
or  any  of  them,  to  Cohen  ft  Siegel,  on  credit, 
by  reason  of  any  fraud,  false  statements,  rep- 
resentation, or  pretense  whatever.  Even 
when  a  vendor  parts  with  his  goods  upon 
false  representations,  yet  it  is  well  settled 
that  such  representations  are  not  actionable 
unless  they  were  not  only  relied  upon  by  the 
vendor,  but  related  to  some  present  or  past 
state  of  facts;  that  the  mere  failure  to  per- 
form a  promise,  or  to  make  good  subsequent 
conditions  which   had   been   assured,  is  in- 


that  it  was  promised  to  another  when  It  was 
sriven  to  him. 

And  Hopkins  ▼.  Beebe,  26  Pa.  85,  which  holds 
that  an  action  of  assumpsit  cannot  be  main- 
tained by  a  creditor  against  a  preferred  cred- 
itor. 

In  this  case  the  court  said  that  no  proof  of 
fraudulent  conspiracy  would  sustain  assumpsit, 
bnt  that  if  the  transfer  to  the  preferred  cred- 
itor had  been  made  for  the  fraudulent  purpose 
of  cheating  the  plaintiff  the  latter  might  have 
had  an  action  on  the  case  against  the  defend- 
ant. 

Where  orediter  ?uu  a  Uen, 

Attention  is  called  to  the  following  cases 
where  an  action  was  allowed  by  a  creditor 
against  a  third  party  Interfering  with  the 
debtor's  property  and  thereby  defeating  plain- 
tiff's claim ;  but  in  these  cases  the  plaintiff  had 
a  lien  by  virtue  of  a  judgment.  Yates  v.  Joyce* 
11  Johns.  136 :  Adams  v.  Paige,  7  Pick.  542 ; 
Meredith  v.  Johns,  1  Hen.  &  M.  585;  Tarns  y. 
Lewis.  42  Pa.  402 ;  Gardner  v.  Heartt,  S  Denlo, 
232;  Smith  v.  Tonstall,  Carth.  8. 

See  also  Quinby  v.  Strauss,  90  N.  Y.  664 ; 
Hoefler  v.  Hoeller,  2  App.  DIv.  8,  37  N.  Y.  Supp. 
436.  12  App.  Div.  84.  42  K.  Y.  Supp.  1036.  21 
App.  Dlv.  633,  47  N.  Y.  Supp.  1138.  164  N.  Y. 
760,  49  N.  E.  1098 ;  Murtha  v.  Curley,  90  N.  Y. 
872. 

And  in  Pindlay  v.  McAllister,  113  U.  S.  104, 
28  L.  ed.  930,  6  Sup.  Ct.  Bep.  401,  the  same  was 
■aid  to  be  the  rule. 

And  In  such  a  case  a  recovery  was  denied  for 
failure  of  pleading  and  proof.  Marsh  v.  White, 
8  Barb.  618. 

In  Smith  V.  Tonstall,  Carth.  8,  In  a  special 
action  on  the  case  the  plaintiff  declared  as  ad- 
ministrator durante  minore  ceatate,  of  R.  S., 
executor  of  the  last  will  and  testament  of  R.  S., 
his  father,  setting  forth  that  the  testator  R.  S. 
tn  his  lifetime  had  obtained  a  Judgment  for 
£100  against  W.  S.,  who  was  likewise  in- 
debted to  the  testator  in  another  £100  for 
rent ;  and  that  after  the  death  of  the  said  tes- 
tator the  plaintiff  had  Judgment  on  a  scire 
facias  to  have  execution,  etc.,  that,  he  Intend- 
ing to  take  out  execution,  and  also  to  bring  an 
action  of  debt  for  the  rent  in  arrear  (the  said 
W.  S.  being  theu  possessed  of  goods  and  chat- 
tels sulDclent  to  discharge  the  whole),  which 
being  very  well  known  to  the  defendant,  he  of 
his  malice  and  covin  with  the  said  W.  S.  did 
conspire  to  defeat  the  plaintiff  of  his  execution, 
and  on  recovering  the  money  for  rent  arrear, 
procured  the  said  W.  S.  to  confess  a  Judgment 
for  £160   (of  such  a  term)   to  one  W.  N.  ubi 

47  li.  R.  A. 


revera,  the  said  W.  S.  did  not  owe  anything  to 
the  said  W.  N.,  and  that  he  sued  out  execution 
upon  this  feigned  Judgment,  by  virtqe  whereof 
he  seized  all  the  goods  and  chattels  of  the  said 
W.  S.,  which  he  eloined  to  places  unknown  and 
converted  to  his  own  use,  by  reason  whereof  the 
plaintiff  lost  his  debt.  The  defendant  demurred 
to  this  declaration  for  matter  in  law,  supposing 
that  this  action  would  not  lie ;  but  It  was  ad- 
Judged  that  the  action  would  lie,  and  thereupon 
the  defendant  Tonstall  brought  a  writ  of  error 
In  Parliament,  where  the  Judgment  was  af- 
firmed. 

In  Lamb  v.  Stone,  11  Pick.  627,  the  case  of 
Smith  V.  Tonstall,  Carth.  3,  was  distinguished, 
as  there,  the  plaintiff  having  obtained  a  Judg- 
ment, the  defendant  procured  the  Judgment 
debtor  to  confess  a  Judgment  to  himself  when 
nothing  was  due  him,  and  this  collusive  Judg- 
ment was  satisfied  by  the  sale  of  goods  on  which 
the  plaintiff  by  his  prior  Judgment  had  acqnired 
a  Hen,  thus  placing  in  the  defendant's  hands  the 
price  of  goods  which  were  liable  for  the  plain- 
tiff's Judgment. 

In  Hurwltz  v.  Hurwltz,  10  Misc.  858,  81  N.  Y. 
Supp.  25,  the  case  of  Smith  v.  Tonstall,  Carth. 
3,  was  also  distinguished.  The  court  said : 
"The  decision  was  in  the  reign  of  James  II.  be- 
fore legal  principles  were  as  accurately  ascer- 
tained and  solidly  established  as  at  this  day  In 
this  country,  and  before.  In  the  evolution  of 
equity  Jurisdiction,  the  creditor's  bill  had  been 
developed  Into  Its  present  efficiency.  At  all 
events  we  have  no  hesitation  in  rejecting  the 
authority." 

In  Adams  v.  Paige,  7  Pick.  642,  where  plain- 
tiff had  a  claim  against  a  partnership,  and  was 
about  to  enforce  the  same  by  attachment,  and 
a  member  of  the  firm  and  a  third  party  fraud- 
ulently and  collusively  and  with  the  Intent  to 
deprive  the  plaintiffs  of  their  claim  had  a  note 
executed  by  a  member  of  the  firm  in  the  firm 
name.  In  order  that  such  third  party  might  by 
attachment  anticipate  plaintiff's  claim  and  ab- 
sorb ail  the  assets,  it  was  held  that  an  action 
on  the  case  would  lie  against  all  the  parties  to 
the  transaction. 

This  decision  was  on  the  ground  that  It  was 
an  attempt  to  lock  up  the  effects  from  attach- 
ment, and  to  compel  the  creditors  to  a  compro- 
mise, for  misapplying  considerable  portions  of 
the  funds  to  an  Individual  debt,  by  diverting 
partnership  funds  from  their  legal  course. 
The  court  said  that  as  the  plaintiff  took  out  an 
attachment.  It  was  clear  that  but  for  the  prior 
attachment  the  plaintiff's  debt  would  have  been 
secured. 

In  Lamb  v.  Stone,  11  Pick.  627.  Adams  ▼. 
Paige,  7  Pick.  642,  was  distinguished,  as  that 
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Bufficient  to  maintain  an  action  for  deceit. 
Morrison  v.  Koch,  32  Wis.  254;  Paiteraon 
V.  WHghi,  64  Wis.  289,  25  N.  W.  10;  Shel- 
don V.  Davidson,  85  Wis.  141,  65  N.  W.  161 ; 
Warner  v.  Benjamin,  80  Wis.  296,  62  N.  W. 
179;  Louis  F.  Fromer  d  Co,  v.  Stanley,  95 
Wis.  56,  69  N.  W.  820.  Whatever  may  have 
been  the  secret  and  ultimate  purpose  of  the 
defendants,  or  any  of  them,  yet  tne  first  ac- 
tion alleged  to  have  taken  place  in  regard 
to  the  transfer  of  Cohen  &  Siegel's  stock  of 
goods  in  fraud  of  the  plaintiffs  and  their 
other  creditors  was  on  December  30,  1895, 
when  the  judgments  were  fraudulently  con- 
fessed, and  the  property  seized  on  executions. 
That  was  forty-one  days  after  the  last  sale 
of  goods  from  the  plaintiffs  to  Cohen  & 
Siegel.  It  is  the  case,  therefore,  of  a  firm 
of  merchants,  perfectly  solvent,  purchasing 
goods  on  short  credit,  without  any  fraud  or 
false  statement,  representation,  or  pretense, 
and  then,  subsequently,  and  after  the  pur- 
chase, conspiring  with  the  other  defendants 
to  dispose  of  their  property,  in  the  manner 
indicated,  with  the  intent  on  the  part  of  all 
such  conspirators  to  defraud  the  plaintiffs 
and  other  creditors  of  such  solvent  firm.  The 
question  recurs  whether  an  action  on  the 
case  can  be  maintained  for  such  an  alleged 
conspiracy.  The  adjudications  are  not  all 
in  harmony.  The  Massachusetts  cases  are 
to  the  effect  that  no  such  action  can  be  main- 
tained. Thus,  it  was  held  many  years  ago 
that  "an  action  on  the  case  for  the  fraud  of 
the  defendant  in  purchasing  personal  prop- 
erty of  the  plaintiff's  debtor,  and  aiding  the 
debtor  to  abscond  in  order  to  prevent  the 
plaintiff  from  enforcing  payment  of  his  debt 
by  attaching  the  property  or  arresting  the 
body  of  the  aebtor,  cannot  be  sustained ;  but 
the  proper  remedy  is  either  to  attach  spe- 
cifically the  property  fraudulently  trans- 
ferred, or  to  attach  it  in  the  defendant's 
hands,  by  the  trustee  process."  Lamb  v. 
Stone,  11  Pick.  527.  To  the  same  effect, 
Wellington  v.  Small,  3  Cush.  145,  50  Am. 
Dec.  719;  Bradley  v.  Fuller,  118  Mass.  239; 
Dudley  v.  Briggs,  141  Mass.  682,  55  Am. 
Rep.  494,  6  N.  E.  717;  Dawe  v.  Morris,  149 
Mass.  188.  4  L.  R.  A.  158,  21  N.  E.  313.  See 
also  Chreen  v.  Kimble,  6  Blackf.  552;  Moody 
V.  Burton,  27  Me.  427-435,  46  Am.  Dec.  612. 
In  this  last  case,  as  well  as  some  of  the 
others  cited,  the  learned  judge  writing  the 
opinion  clearly  shows  that  "the  loss  or  in- 
jury would  be  too  uncertain  and  remote  for 


legal  estimation."  So  it  was  held  in  Con- 
necticut that  "an  action  for  fraudulent  acts^ 
intended  to  induce,  and  by  which  a  creditor 
was  induced,  not  to  secure  a  debt  by  legal 
process,  by  which  means  he  lost  the  debt^ 
will  not  lie  at  common  law;  and  it  makes 
no  difference  if  a  conspiracy  for  the  purpose 
is  charged.  The  damages  are  too  remote. 
They  must  be  a  clear  and  necessary  conse- 
quence of  the  fraudulent  act,  and  of  a  char- 
acter to  be  clearly  defined  and  ascertained." 
That  was  an  action  of  trespass  on  the  case 
at  common  law,  and  was  brought  against  a 
debtor  and  two  other  defendants,  cnarging 
conspiracy  to  defraud  the  plaintiff  of  hi» 
debt,  and  alleging  that  the  defendants  fraud- 
ulently removed  the  debtor's  goods  to  pre- 
vent their  being  taken  by  legal  process ;  but 
it  was  held  that  the  plaintiff  could  not  re- 
cover. Austin  V.  Barrows,  41  Conn.  287. 
So  it  has  been  held  in  Rhode  Island  that  *'A., 
being  a  creditor  of  B.,  brought  trespass  on 
the  case  against  C.  and  others,  charging 
them  with  conspiring  to  prevent  A.  from  ob- 
taining payment  out  of  the  estate  of  B.,  and 
with  receiving  from  B.  fictitious  mortgages, 
by  means  of  which  they  took  B.'s  personalty, 
and  secreted  it,  so  that  A.  could  not  attach 
it,  and  thus  lost  his  claim.  It  appearing 
that  A.  had  no  lien  on  B.'s  estate  by  attach- 
ment, levy,  or  otherwise,  and  was  only  » 
creditor  at  large  of  B., — held,  that  the  action 
could  not  be  maintained."  Klous  v.  Hen- 
nessey, 13  R.  I.  332.  So  it  has  been  held  in 
Maryland  that  "in  an  action  on  the  sase 
against  several,  founded  on  an  alleged  'con- 
spiracy to  injure  the  plaintiffs,  they  are  not 
entitled  to  recover,  even  if  there  were  such 
unlawful  conspiracy  among  the  defendants, 
unless  the  plaintiffs  can  show  that  they  have 
in  fact  been  aggrieved,  or  have  sustained  ac- 
tual legal  damage,  by  some  overt  act  done  in 
pursuance  and  execution  of  the  conspiracy. 
No  action  lies  for  simply  conspiring  to  do  an 
unlawful  act.  It  is  the  doing  the  act  itself 
and  the  resulting  actual  damage  to  the  plain- 
tiff, which  furnish  the  ground  of  the  action. 
An  act  which,  if  done  by  one  alone,  consti- 
tutes no  ground  of  an  action  on  the  case, 
cannot  be  made  the  ground  of  such  action- 
by  alleging  it  to  have  been  done  by  and 
through  a  conspiracy  of  several.  The  qual- 
ity of  the  act,  and  the  nature  of  the  injury 
inflicted  by  it,  must  determine  the  question 
whether  the  action  will  lie."  Kimball  v. 
Harma/n,  34  Md.  407,  6  Am.  Rep.  340.     So 


case  was  an  action  for  conspiracy  between  two, 
to  defraud  the  plaintiff  by  means  of  a  fictitious 
debt  and  a  collusive  judgment,  in  which  the  un- 
lawful confederacy  was  the  gist  of  the  action. 
A  further  distinction  might  have  been  made  by 
the  court,  that  In  the  Adams  Case  the  plaintiff 
did  take  out  an  attachment  which  was  defeated 
by  the  act  of  the  defendant. 

In  Moody  v.  Burton,  27  Me.  427,  46  Am.  Dec. 
612,  the  case  of  Adams  v.  Paige,  7  Pick.  542, 
was  distinguished.  The  court  said  that  in  that 
case  the  plaintiffs  had  caused  the  goods  of  their 
debtor  to  be  attached  for  the  security  of  their 
debt,  and  had  thereby  acquired  a  right  to  have 
them  by  proper  proceedings  applied  to  the  pay- 
ment of  their  debt  in  preference  to  all  other 
creditors,  and  of  this  valuable  right  they  were 
deprived  by  the  fraudulent  conduct  of  the  de- 
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fendants.  That  was  a  good  cause  of  action,  and 
one  not  common  to  all  other  creditors. 

In  Browne  ▼.  London,  1  Mod.  285.  Twisden, 
J.,  said :  "I  remember  an  action  upon  the  case 
was  brought,  for  that  the  defendant  had  taken 
away  his  goods  and  hidden  them  in  such  secret 
places  that  the  plaintiff  could  not  come  at  them 
to  take  them  In  execution,  and  It  was  adjudged 
it  would  not  lie.*' 

Cases  of  damage  for  Injuring  a  mortgage  Hen 
by  interference  or  perjury;  actions  for  dam- 
ages to  plaintiff  by  collusion  or  perjury  defeat- 
ing the  plaintiff's  amount  of  recovery, — are  not 
intended  to  be  included  in  this  note. 

See  kindred  note, — TAability  of  a  third  per- 
son  in  damafjes  for  inducing  a  third  pai'ty  to 
break  his  contract, — Boysen  v.  Thorn  (Cal.) 
21  L.  R.  A.  233.  I.  T. 


1898. 


Field  y.  Suobl. 
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it  hag  been  held  in  Vermont  that  "an  action 
on  the  case  for  the  fraud  of  the  defendant 
in  combining  with  plaintiff's  debtor  in  at- 
taching all  the  personal  property  of  the 
debtor,  for  the  benefit  of  the  debtor,  and  con- 
cealing the  same,  in  order  to  prevent  the 
plaintiff  from  enforcing  the  payment  of  his 
debt,  cannot  be  sustained;  but  the  proper 
remedy  is  either  to  attach  the  property 
fraudulently  held,  or  charge  the  defendant 
as  trustee^  or  seek  aid  in  a  court  of  equity, 
or  pursue  the  defendant  personally,  under 
the  statute,  for  being  a  party  to  a  fraudulent 
judgment  or  fraudulent  sale.  Nor  can  an 
action  on  the  case,  where  the  gist  of  the  ac- 
tion is  the  fraudulent  combination  and  con- 
spiracy of  the  defendant  with  the  plaintiff's 
debtor  to  secrete  the  property,  and  prevent 
the  plaintiff  from  obtaining  payment  and  se- 
curity for  his  debt»  be  sustained."  HaU  v. 
Eaton,  25  Vt.  458.  In  some  of  the  cases  re- 
lied upon  by  counsel  for  the  plaintiffs  in  sup- 
port of  this  action,  the  fraud  and  conspiracy 
were  practised  direcily  upon  the  plaintiff, 
and  operated  to  destroy  or  impair  his  rights 
of  property.  Page  v.  Parker,  43  N.  H.  363, 
80  Am.  Dec.  172;  Findlay  v.  McAllister,  113 
U.  S.  104,  28  L.  ed.  930,  5  Sup.  Ct.  Rep.  401 ; 
Place  V.  Minster,  65  N.  Y.  89.  This  is  not 
such  a  case.  It  has  been  held  in  New  York 
that  where  the  fraud  or  conspiracy  is  not  ac- 
tual and  positive,  but  merely  constructive, 
and  where  it  did  not  concur  in  direct  injury 
to  the  plaintiff,  the  action  co&ld  not  be  main- 
tained. Ross  V.  Wood,  70  N.  Y.  8;  Braem  v. 
Merchants*  Nat,  Bank,  127  N.  Y.  608,  28  N. 
E.  597.  The  rule  is  elementary  that  an  ac- 
tion on  the  case  in  favor  of  a  general  credit- 
or will  not  lie  against  the  fraudulent  vendee 
or  grantee  of  his  debtor.  Bump,  Fraud.  Gonv. 
4th  ed.  S  528.  In  6  Am.  &  £ng.  Enc.  Law, 
2d  ed.  pp.  878,  879,  it  is  said,  as  the  better 
reason,  in  effect,  that  a  general  creditor  has 
no  such  present  or  vested  interest  in  the 
goods  of  his  debtor  as  will  render  liable  to 
such  creditor,  in  an  action  on  the  case  for 
damages,  those  who  enter  into  a  conspiracy 
to  remove  or  conceal  such  property  so  that  it 
cannot  be  reached  by  legal  process ;  and  this 
is  put  upon  the  ground  that  such  a  loss  and 
injury  are  too  uncertain  and  remote  for  legal 
consideration.  This  view  meets  with  our 
judgment.  It  follows  that  the  complaint 
does  not  state  a  cause  of  action. 

The  order  of  the  Superior  Court  for  Doug- 
las County  is  reversed,  and  the  cause  is  re- 
manded, with  directions  to  sustain  the  de- 
murrer, and  for  further  proceedings  accord- 
ing to  law. 


Ella  D.  ADAMS,  Appt., 

V. 

City  of  BELOIT  et  al,  Respts, 
Wis 


( 


) 


i.     The  oplton  to  Adopt  the  provt»toii» 
of  a  srenoral  statute,  given  by  Rev.  Stat. 


1898,  chap.  40b,  i  926.  to  cities  incorporated 
mider  special  charters,  does  not  bring  that 
statute  into  conflict  with  Const,  art.  4,  if  81, 
32,  prohibiting  any  special  or  private  law  to- 
amend  municipal  charters,  and  providing  that 
laws  for  such  purposes  must  be  general  and 
uniform  In  their  operation  throughout  the 
state. 

2.  PaTlnsr  a  street  at  the  expense  of 
the  adjoinlnsr  property,  which  has  been 
previously  charged  with  an  Improvement  of 
the  street  by  graveling  to  grade,  is  not  in 
violation  of  the  general  charter  law,  f  177, 
providing  that  the  "expense  of  maintenance, 
relaying,  keeping  In  repair,  and  cleaning  of 
streets"  which  have  once  been  "constructed  to 
grade  and  graveled,  planked,  macadamized,  or 
paved"  shall*  be  paid  from  the  general  city 
or  ward  fund,  when  this  is  construed  with 
ft  175,  which  authorizes  the  city  to  "level,  re- 
level,  grade,  regrade,  gravel,  regravel,  ma- 
cadamize, pave,  and  repave,  said  streets"  at 
the  expense,  in  whole  or  in  part,  of  the  prop- 
erty benefited. 

3.  Separate  bills  of  costs  for  different 
defendants  represented  by  different  at- 
torneys, and  having  different  interests,  may 
be  recovered,  including  such  items  as  retain- 
ing fees,  fees  for  attendance  on  the  trial,  and 
term  fees,  where  separate  services  were  nec- 
essary   and  proper  for  such  defendants. 

(Casaoday,  Ch,  J,,  dissents.) 

(February  2,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Rock  County  in 
favor  of  defendants  in  an  action  brought  to 
set  aside  certain  paving  assessments.  Af- 
firmed. 

Statement  by  Winalow,  J. : 

This  is  an  equitable  action  brought  to  set 
aside  certain  paving  assessments  against  the 
plaintiff's  property,  in  the  city  of  Beloit,  and 
also  certain  improvement  bonds  issued  upon 
such  assessments.  The  city  of  Beloit  was  a 
city  organized  under  a  special  charter  prior 
to  the  passage  of  the  general  city  charter  law. 
On  the  2d  of  July,  1805,  the  common  council 
of  the  city,  by  an  ordinance  which  was 
passed  with  all  due  formality,  attempted  to 
adopt  certain  parts  of  chapter  326,  Laws 
1889,  as  amended  by  chapter  312,  Laws  1893, 
and  chapter  320,  Laws  1895,  being  what  is 
known  as  the  "General  City  Charter  Law." 
Said  ordinance  included,  among  other  provi- 
sions, SS  172,  173,  and  175  to  200,  inclusive, 
of  said  general  city  charter  law ;  the  sections 
so  adopted  being  those  sections  relating  to 
public  improvements,  and  the  levying  of  as- 
sessments therefor.  By  the  terms  of  said  or- 
dinance, the  sections  so  adopted  were  adopted 
in  lieu  of  the  provisions  of  the  special  charter 
of  the  city  upon  that  subject.  In  the  year 
1896  the  common  council^  acting  under  the 
provisions  of  the  general  charter  law  so  for- 
mally adopted,  caused  to  be  graded,  curbed, 
and  paved  certain  streets  in  said  city,  in- 
cluding Bridge  street,  and  made  assessments 


Note. — For  option  to  adopt  statute  in  a  local- 
ity as  special  legislation,  see  also  State  es  rel. 
Witter  V.  Forkner  (Iowa)  28  L.  R.  A.  206; 
State  cw  rel.  Chllds  v.  Copeland  (Minn.)  84  L. 
47  L.  R.  A. 


R.  A.  777;  People  ex  rel.  Altin  v.  Kipley  (III.) 
41  L.  R.  A.  775 ;  and  People  ew  rel.  Deneen  v. 
Simon  (III.)  44  L.  R.  A.  801. 


See  also  48  L.  R.  A.  274. 
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therefor  against  the  adjoining  property,  and 
issued    improvement  bionds  therefor.     Such 

Sroceedings  were  in  all  respects  regular  un- 
er  the  provisions  of  the  general  city  char- 
ter law,  but  were  not  in  accord  with  the 
special  charter  provisions,  because  no  pe- 
tition for  such  paving  was  ever  made.  It  ap- 
peared that  in  1868  and  in  1883  said  street 
had  been  constructed  to  conform  to  the  grade 
then  existing,  and  graveled,  as  required  by 
the  common  council,  and  that  special  assess- 
ments had  been  made  therefor  against  the 
plaintiff's  property,  and  had  been  paid;  the 
said  property  so  assessed  being  the  same 
property  against  which  the  assessments  now 
complained  of  were  made.  The  court  found 
the  assessments  valid,  and  the  plaintiff  ap- 
pealed. 

Messrs.  Rnffer  A  Rnser,  for  appellant: 

In  determining  as  to  the  constitutionality 
of  §  1,  chap.  320,  Laws  1895,  the  end  accom- 
plished, and  not  the  means  used,  will  be  con- 
sidered; and  the  restraints  of  the  Constitu- 
tion cannot  be  thus  avoided  by  indirection. 

State  V.  Cram,  16  Wis.  343;  Bowling  v. 
Lancashire  Ins,  Co,  92  Wis.  63,  31  L.  R.  A. 
112,  66  N.  W.  738;  Stevens  Point  Boom  Co, 
V.  Reilly,  44  Wis.  295;  Smith  v.  Sherry ,  50 
Wis.  210,  6  N.  W.  561 ;  Johnson  v.  Milioau- 
A-ec,  88  Wis.  383,  60  N.  W.  270;  Boyd  v.  Mil- 
toaukee,  92  Wis.  456,  66  N.  W.  603;  Bum- 
ham  V.  Milwaukee^  98  Wis.  128,  73  N.  W. 
1018. 

Such  a  statute  violates  the  constitutional 
prohibition  against  special  legislation  to 
amend  city  charters. 

State  ex  rel,  Childs  v.  Copeland,  66  Minn. 
315,  34  L.  R.  A.  777,  69  N.  W.  27;  Larcom 
v.  Olin,  160  Mass.  102,  36  N.  E.  113;  Dill. 
Mun.  Corp.  4th  ed.  SS  46,  46. 

Section  72,  chap.  312,  Laws  1893,  and  §  1, 
chap.  320,  Tjaws  1895,  are  unconstitutional 
in  this,  that  they  attempt  an  unauthorized 
delegation  of  legislative  power. 

Laws  which  may  be  made  to  take  effect 
upon  the  happening  of  contingencies  must  be 
complete,  and,  when  in  effect,  must  operate  in 
accordance  with  the  intent  of  the  legislature. 
This  cannot  be  if  fragments  of  a  law  may  be 
thus  segregated  from  their  modifying  con- 
nections, and  dovetailed  into  new  connec- 
tions affecting  their  construction  and  opera- 
tion differently. 

State  ex  rel.  Childs  v.  Copeland,  66  Minn. 
315,  34  L.  R.  A.  777,  69  N.  W.  27 ;  Re  North 
Milwaukee,  93  Wis.  616,  33  L.  R.  A.  638,  67 
N.  W.  1033 ;  State  ex  rel.  Adams  v.  Burdge, 
95  Wis.  390,  37  L.  R.  zi.  167,  70  N.  W.  347. 

It  may  be  that  embarrassment  will  result 
from  holding  that  9  72,  chap.  312,  Laws  1893, 
and  §  1,  chap.  320,  Laws  1895,  are  unconsti- 
tutional; but  the  mischief  and  embarrass- 
ment which  would  flow  from  a  decision  hold- 
ing them  valid  would  result  in  far  greater 
evil. 

State  ex  rel.  Childs  v.  Copeland,  66  Minn. 
815,  34  L.  R.  A.  777,  69  X.  W.  27  ;  Johnson  v. 
Milwaukee,  88  Wis.  383,  60  N.  W.  270.  See 
also  the  decisions  of  this  court  cited  in  notes 
to  9  23,  art  4,  Const.,  Rev.  Stat.  pp.  91,  92. 
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iff*.  John  C.  Rood,  for  respondents  city 
of  Beloit  et  al,: 

The  legislature  could,  and  did,  properly  so 
frame  the  law  that  it  should  become  opera- 
tive only  upon  the  happening  of  some  certain 
act  or  event,  and  that  its  operation  should 
be  suspended  until  the  happening  of  that  act 
or  event,  as  to  cities  operating  under  special 
charters. 

The  act  being  complete,  and  no  discretion 
being  vested  in  the  common  council,  the  leg- 
islature was  WMPranted  in  making  the  oper- 
ation of  the  ]m!W  depend  upon  the  action  of 
the  common  council  of  the  city  adopting  it, 
or  any  part  of  it. 

State  ex  rel.  Adams  v.  Burdge,  95  Wia. 
390,  37  L.  R.  A.  167,  70  N.  W.  347 ;  Kumler 
V.  San  Bernardino  County  Supers.  103  Cal. 
393,  37  Pac.  383. 

This  law  is  a  complete  enactment  in  itself, 
contains  an  entire  and  perfect  declaration  of 
the  legislative  will,  and  requires  nothing  to 
perfect  it  as  a  law;  and  it  is  simply  left  to 
the  common  council  whether  they  will  avail 
themselves  of  it  for  and  on  behalf  of  the  city. 

Such  a  law  has  been  held  good  when  its 
operation  was  suspended  until  an  affirmative 
vote  of  the  people  of  the  city  to  which  it  ap- 
plied. 

State  ex  rel.  Atty.  Oen.  v.  O'Neill,  24  Wis. 
149. 

A  statute  affecting  the  people  of  the  whole 
state  is  not  invalid  because,  oy  its  terms,  it 
is  to  take  effect  only  after  it  shall  be  ap- 
proved by  a  popular  vote  of  the  electors  of  the 
whole  state. 

Smith  V.  JanesvUle,  26  Wis.  291. 

No  legislative  power  was  delegated  or  at- 
tempted to  be  delegated  to  common  councils 
by  this  act;  but  if  any  such  power  was  dele- 
gated thereby,  then  it  was  simply  a  delega- 
tion of  legislative  power  to  common  councils 
for  purposes  of  local  self-government,  and  to 
that  extent  legislative  power  may  be  dele- 
gated to  common  councils. 

Bowling  v.  Lancashire  Ins.  Co,  92  Wis.  63, 
31  L.  R.  A.  112,  65  N.  W.  738;  State  ex  rel, 
Adams  v.  Burdge,  95  Wis.  390,  37  L.  R.  A. 
157,  70  N.  W.  347. 

A  law  complete  in  itself  may  provide  that 
its  operation  shall  depend  upon  the  popular 
will. 

Bank  of  Chenango  v.  Brown,  26  N.  Y.  467 ; 
Blauvelt  v.  Nyack,  9  Hun,  153;  Armstrong  v. 
Traylor,  87  Tex.  698,  30  S.  W.  440 ;  Cain  v. 
Bavie  County  Comrs.  86  N-.  C.  8;  Black,  In- 
toxicating Liquors,  9  45 ;  Lum  v.  Vickshurg, 
72  Miss.  950,  18  So.  476;  6  Am.  ft  Eng.  Enc. 
Law,  2d  ed.  pp.  1024,  1025. 

The  operation  of  a  law  complete  in  itself 
may  be  made  to  depend  upon  the  acceptance 
or  adoption  of  it  by  the  officers  of  a  city. 

Manly  v.  Raleigh,  57  N.  C.  (4  Jones  Eq.) 
370. 

A  construction  of  a  constitutional  amend- 
ment, which  must  necessarily  occasion  great 
public  and  private  mischief,  must  never  be 
preferred  to  a  construction  which  will  occa- 
sion neither,  or  neither  in  so  great  degree,  un- 
less the  terms  absolutely  require  such  pref- 
erence. 

Re  Griffin,  Chase,  Dec.  364,  Fed.  Cas.  No. 
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6,815 ;  Baltimore  v.  State  em  rel.  Board  of  Po- 
lice, 16  Md.  37G,  74  Am.  Dec.  672. 

''It  seems  clear  that  an  act  of  the  legisla- 
ture which  should  confer  a  new  power  upon 
all  the  cities  in  the  state  which  are  in  that 
class  of  cities  which  are  acting  under  special 
laws,  without  any  exception,  would  be  a  gen- 
eral law  and  uniform  in  its  operation 
throughout  the  state,  within  the  intention  of 
the  Constitution." 

Johnson  v.  Milwaukee,  88  Wis.  383,  60  N. 
W.  270. 

An  act  to  take  effect  in  all  cities  of  the 
same  class  upon  adoption  or  acceptance  of  it 
by  popular  vote,  or  by  vote  of  the  council,  so 
that  the  same  powers  are  bestowed  upon  all 
cities  of  the  same  class,  is  general. 

State,  Paul,  Prosecutor,  v.  Olouceeter 
County  Circuit  Court  Judge,  60  N.  J.  L.  685, 
1  L.  R,  A.  80,  16  Atl.  272 ;  State  ex  rel  War- 
ner V.  hoagland,  61  N.  J.  L.  62,  16  Atl.  166; 
Re  Cleveland,  52  N.  J.  L.  188,  7  L.  R.  A.  431, 
19  Atl.  17«  20  Atl.  317;  State  ew  rel.  Hag- 
gard V.  Pond,  93  Mo.  606,  6  S.  W.  469 ;  Ea 
parte  8u>ann,  96  Mo.  44,  9  S.  W.  10;  John- 
son V.  MUtcaukee,  88  Wis.  383,  60  N.  W.  270; 
Boyd  V.  Milwaukee,  92  Wis.  466,  66  N.  W. 
603;  Blacky  Intoxicating  Liquors,  §§  46,  92, 
and  cases  cited ;  Youngs  v.  Hall,  9  Nev.  212 ; 
Johnson  v.  Mocahee,  1  Okla.  204,  32  Pac.  336; 
13  Am.  &  £ng.  £nc.  Law,  1st  ed.  p.  994,  and 
cases  cited. 

This  law,  and  every  part  of  it,  is  uniform 
in  its  operation  throughout  the  estate,  within 
the  meaning  of  the  Constitution. 

Cordon  v.  State,  46  Ohio  St.  607,  6  L,  R.  A. 
749,  23  N.  E.  63 ;  People  ex  rel.  Smith  v. 
Twelfth  Diet,  Judge,  17  Cal.  554 ;  Brooks  v. 
Uyde,  37  Cal.  376;  Leavenworth  County 
Comrs.  V.  Miller,  7  Kan.  479,  12  Am.  Rep. 
425;  Black,  Intoxicating  Liquors,  §§  45,  92; 
Owen  V.  Sioux  City,  91  Iowa,  190,  69  N.  W. 
3;  Thomas  v.  State,  92  Ga.  1,  18  S.  E.  44; 
Crahb  v.  State,  88  Ga.  684,  15  S.  E.  465; 
Broum  v.  Holland,  97  Ky.  249,  30  S.  W.  629; 
Welker  v.  Potter,  18  Ohio  St  85. 

Mr.  William  A.  Jaokson,  for  respond- 
ent Thorpe : 

In^  the  case  at  bar  there  is  no  question  of 
jading,  as  independent  work  for  the  grad- 
ing was  done  merely  to  prepare  the  surface 
for  the  paving,  and  was  incidental  to  such 
paving. 

Dean  v.  Charlton,  23  Wis.  590,  99  Am.  Dec. 
205;  Blount  v.  Janesvillc,  31  Wis.  648. 

The  paving  with  brick  and  macadam  of  a 
street  previously  graveled  is  not  a  mainte- 
nance, relaying,  keeping  in  repair,  or  cleaning 
of  that  street. 

14  Am.  k  Eng.  Enc.  Law,  p.  2 ;  Moorhead  v. 
Little  Miami  R.  Co.  17  Ohio,  340;  Central  R. 
Co.  V.  Collins,  40  Ga.  682. 

This  was  a  new  construction  with  different 
materials  upon  a  new  grade,  not  a  repair  or 
maintenance  of  an  old  construction. 

Santa  Cruz  Rock  Pavement  Co.  v.  Broder- 
ick,  113  Cal.  628,  46  Pac  863;  Blount  v. 
Janesville,  31  Wis.  648. 

The  general  charter  is  such  a  law  as  the 
legislature  is  required  by  the  Constitution  to 
provide  for  the  incorporation  of  cities. 
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Re  tforth  Milwaukee,  93  Wis.  616,  83  L.  R. 
A.  638.  67  N.  W.  1033. 

In  its  every  aspect  it  is  a  complete  general 
law,  waiting  only  for  the  conditions  to  arise 
to  cause  it  to  go  into  operation,  and  is  to  be 
construed  as  such. 

Johnson  v.  Milwaukee,  88  Wis.  389,  60  N. 
W.  270;  Bank  of  Chenango  v.  Brown,  26  N. 
Y.  467;  Clark  v.  Janesville,  10  Wis.  136;  23 
Am.  &  Eng.  Enc.  Law,  p.  221 ;  Ouild  v.  Chi- 
cago, 82  111.  472. 

The  authorizing  of  the  common  councils  of 
the  various  cities  to  adopt  the  general  char- 
ter law,  or  portions  thereof,  is  not  a  delega- 
tion of  legislative  power.  It  merely  vests  in 
such  councils  the  right  to  fix  the  time  when 
the  act  shall  go  into  operation  in  the  several 
cities. 

Bank  of  Chenango  v.  Brown,  26  N.  Y.  467 ; 
Dowling  v.  Lancashire  Ins.  Co.  92  Wis.  69, 
31  L.  R.  A.  112,  65  N.  W.  738;  Re  North  MiU 
ujaukee,  93  Wis.  629,  33  L.  R.  A.  638,  67  N. 
W.  1033;  Smith  v.  Janesville,  26  Wis.  291; 
State  ex  rel.  Atty.  Oen.  v.  O'Neill,  24  Wis. 
149;  State  ex  rel.  Adams  y.  Burdge,  96  Wis. 
390,  37  L.  R.  A.  167,  70  N.  W.  347;  23  Am. 
&  Eng.  Enc.  Law,  p.  221 ;  Ouild  ▼.  Chicago, 
82  111.  472. 

The  general  charter  law  establishes  a  uni- 
form government  for  all  cities  throughout  the 
state.  Its  operation  in  all  cities  adopting  it 
is  uniform.  It  has  no  operation  until 
adopted  by  the  several  cities. 

Ouild  V.  Chicago,  82  111.  472. 

The  uniformity  of  the  operation  of  such  a 
law  is  not  measured  or  fixed  by  the  number 
of  cities  that  exercise  the  powers  granted. 

Cordon  v.  State,  46  Ohio  St.  607,  6  L.  R. 
A.  749,  23  N.  E.  63 ;  Ouild  v.  Chicago,  82  111. 
472. 

This  court  has  recognized  the  constitu- 
tionality of  such  law  in  several  cases. 

McCue  V.  Waupun,  96  Wis.  625,  71  N.  W. 
1054;  Herman  v.  Oconto,  100  Wis.  391,  76  N. 
W.  364 ;  Oilbert'Arnold  Land  Co.  v.  Superior, 
91  Wis.  363,  64  N.  W.  999. 

Winelow,  J.,  delivered  the  opinion  of  the 
court: 

The  questions  arising  in  this  case  are 
purely  questions  of  law.  The  Constitution 
of  Wisconsin  prohibits  the  enacting  of  any 
special  or  private  law  "incorporating  any 
city,  town,  or  village  or  to  amend  the  charter 
thereof"  (Const,  art.  4,  9  31),  and  further 
provides  that  general  laws  shall  be  provided 
for  such  purpose,  and  that  such  general  laws 
shall  be  "uniform  in  their  operation  through- 
out the  state"  (Id.  §  32 ) .  In  order  to  carry 
out  these  constitutional  provisions,  a  generaJ 
charter  law  was  passed  in  1889  (Laws  1889, 
chap.  326),  which,  with  its  subsequent 
amendments,  now  appears  as  chapter  40a  of 
the  Revised  Statutes  of  1898.  This  general 
charter  act  originally  divided  all  cities  which 
might  adopt  it  or  be  organized  under  it  into 
three  classes,  according  to  population,  and 
provided  a  complete  charter  for  cities  of  each 
class.  It  also  provided  that  any  city  exist- 
ing  under  special  charter  might  adopt  the 
act  by  vote  of  three  fourths  of  the  members 
of  its   common   council.    Subsequently,   by 
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amendatory  acts,  the  number  of  classes  of 
cities  was  changed  from  three  to  four,  based 
also  on  population,  and  cities  under  special 
charters  were  divided  into  like  classes.  By 
§  72  of  chapter  312  of  theLaws  of  1893,it  was 
further  provided  that  any  city  organized  un- 
der the  special  charter  might  ''adopt  the  pro- 
visions of  any  special  <£apter,  section,  or 
subdivision  of  any  section  of  this  act  [chap- 
ter 326,  supra],  and  may  exercise  any  power 
or  franchise  hereby  conferred  upon  cities  or- 
ganized under  this  act  in  addition  to,  or  in 
lieu  of,  the  provisions  of  its  special  charter," 
by  ordinance  to  be  adopted  with  certain  for- 
malities. This  provision  was  re-enacted  by 
fi  1  of  chapter  320  of  the  Laws  of  1805,  and 
now  appears  incorporated  in  §  926,  chap. 
406,  Hev.  Stat.  1898.  The  city  of  Beloit  was 
a  city  incorporated  under  a  special  charter, 
and  it  attempted,  with  all  tue  required  legal 
formalities,  to  take  advantage  of  this  last- 
named  provision,  and  to  adopt  the  entire 
scheme  contained  in  the  general  charter  for 
making  street  improvements  in  lieu  of  the 
provision  of  its  special  charter ;  and  the  first 
and  great  question  in  the  case  is  whether  the 
law  which  purports  to  authorize  such 
adoption  is  a  valid  and  constitutional  law. 
The  contention  of  the  plaintiff  is  that  the 
legislature  itself  could  not  amend  the  charter 
of  the  city  of  Beloit  alone;  that  such  an 
nniendment,  if  attempted  to  be  made,  would 
be  a  special  or  private  law,  not  uniform  in  its 
operation  through  the  state,  and  hence  void^ 
under  the  constitutional  provision  above 
quoted ;  and  that  the  legislature  cannot  dele- 
gate to  the  common  council  of  a  city  a  power 
which  it  cannot  exercise  itself.  Upon  the 
other  side,  the  contention  is  that  the  law  is 
a  general  law,  complete  in  itself  upon  the 
statute  books,  and  that  it  is  not  rendered 
special  because  it  is  to  become  effective  in  a 
certain  locality  upon  the  determination  of 
some  fact  by  some  local  authority  or  body. 
That  the  question  is  of  the  utmost  import- 
ance is  apparent.  This  provision  has  now 
been  upon  the  statute  books  for  more  than 
six  years.  That  it  has  been  acted  upon  by 
numerous  cities  incorporated  under  special 
charters  admits  of  no  doubt.  Several  cases 
involving  the  validity  of  such  attempted  ac- 
tion have  already  been  before  this  court. 
Gilbert- Arnold  Land  Co,  v.  Superior ^  01  Wis. 
353,  64  N.  W.999 ;  McCue  v.  Wawpun,  90  Wis. 
625.  71  N.  W.  1054,-  Herman  v.  Oconto,  100 
Wis.  391,  76  N.  W.  364,  and  in  one  of  these 
cases  (McCue  v.  Waupun)  certain  provisions 
of  the  general  charter  law  were  held  to  have 
been  a  part  of  the  charter  of  the  city  by  an 
ordinance  of  adoption,  while  in  the  other 
cases  it  was  held  that  the  adoption  was  not 
effective  for  other  reasons.  It  is  true  that 
in  none  of  these  cases  was  the  question  of 
constitutionality  raised  or  argued,  and  hence 
they  are  not  authority  upon  that  question, 
but  they  are  simply  cited  as  tending  to  de- 
monstrate the  fact  that  the  provisions  for 
adoption  of  parts  of  the  general  charter  have 
been  used  by  numerous  cities.  Doubtless, 
there  have  been  contracts  made,  property 
rights  acquired,  and  liabilities  incurred  in 
many  municipalities  upon  the  faith  of  such 
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adopted  provisions.  These  considerations  are 
not  very  weighty,  perhaps,  and  cannot  oper- 
ate to  make  an  unconstitutional  law  consti- 
tutional,  but  they  ought  certainly  to  incite 
to  great  care  in  the  consideration  of  the  ques- 
tion, and  to  require  that  the  alleged  uncon- 
stitutionality be  made  very  clear.  Similar 
constitutional  provisions  have  been  adopted 
in  many  states  for  the  evident  purpose  of  re- 
pressing the  flood  of  special  legislation,  and 
to  secure  a  measure  of  uniformity,  instead  of 
almost  infinite  diversity,  in  the  fundamental 
laws  governing  municipal  corporations.  Un- 
der such  provisions  there  has  been  no  lack 
of  adjudications  upon  questions  quite  similar 
to  those  involved  here,  but  it  must  be  con- 
fessed that  the  decisions  are  not  by  any 
means  harmonious.  Some  propositions,  how- 
ever, are  quite  well  established,  not  only  by 
the  great  weight  of  judicial  authority  in 
other  jurisdictions,  but  by  direct  adjudica- 
tion of  this  court.  Among  these  propositions 
which  are  not  now  to  be  doubted  are  the  fol- 
lowing: First.  A  law  otherwise  unobjec- 
tionable is  not  invalid  simply  because  power 
is  given  to  some  local  officials  or  body  of  elec- 
tors to  determine  the  existence  of  a  fact  upon 
which  it  shall  go  into  effeot  in  the  given  lo- 
cality, if  the  law  itself  is  a  complete  law 
upon  the  statute  books.  This  is  not  the  dele- 
gation of  power  to  make  a  law,  but  simply 
the  delegation  of  power  to  determine  or  ascer- 
tain some  fact  upon  which  the  action  of  the 
law,  which  is  complete  in  itself,  is  to  depend. 
State  ex  rel  Atty.  Gen.  v.  O'Neill,  24  Wis. 
149;  Smith  v.  Janesville,  26  Wis.  291;  £f{tn- 
ger  v.  Henneman,  38  Wis.  604;  Bowling  v. 
jAincashire  Ins.  Co.  92  Wis.  63,  31  L.  R.  A. 
112,  65  N.  W.  738;  Re  North  Milwaukee,  93 
Wis.  616,  33  L.  R.  A.  638,  67  N.  W.  1033. 
Nor  does  such  option  feature  make  it  a  spe- 
cial law.  Black,  Intoxicating  Liquors,  §  45» 
and  the  cases  cited  in  note.-  Second.  It  is 
not  necessary,  in  order  to  make  a  law  affect- 
ing municipal  corporations  a  general  law, 
that  it  should  affect  every  city  in  the  state. 
Cities  may  be  classified,  and,  if  the  classifica- 
tion be  proper,  laws  may  be  passed  affecting 
only  a  single  class,  and  such  laws  will  be  gen- 
eral laws,  and  uniform  in  their  operation 
throughout  the  state,  within  the  meaning  of 
the  Constitution.  Johnson  v.  Milwaukee,  88 
Wis.  383,  60  N.  W.  270.  Third.  The  consti- 
tutional amendment  in  question  having  been 
made  after  large  numbers  of  cities  had  been 
organized  under  special  charters,  and  not 
providing  for  compulsory  surrender  or  super- 
seding of  such  charters,  there  resulted,  ea 
necessitate,  a  constitutional  division  of  the 
cities  of  the  state  into  two  classes,  namely, 
those  continuing  to  operate  under  special 
charters,  and  those  organized  under  the  gen- 
eral charter  law.  Johnson  v.  Milicaukee,  88 
Wis.  383,  00  N.  W.  270.  Fourth.  Classifica- 
tion by  statute  must  be  based  upon  some  sub- 
stantial and  real  differences  of  situation.  It 
must  be  a  distinction  germane  to  tlie  purpose 
of  the  law.  It  must  not  be  based  on  existing 
circumstances  only,  so  as  to  preclude  ad- 
ditions to  the  class,  and  any  law  relating  to 
the  class  may  apply  to   all   members  of   the 
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class.    Johnson  ▼.  MHwaukeey  88  Wis.  883, 
no  N.  W.  270. 

Now,  under  these  admitted  legal  principles, 
it  cannot  be  doubted  that,  had  the  legislature 
passed  a  law  providing  a  complete  system  for 
the  construction  of  city  improvements,  and  de- 
clared that  it  should  govern  all  cities  in  the 
state  incorporated  under  special  charters,  in 
lieu  of  the  various  provisions  on  the  subject 
contained  in  their  several  charters,  such  a 
law  would  be  held  to  be  a  general  law  having 
uniform  operation  throughout  the  state.  It 
would  be  general,  because  it  applied  to  the 
whole  of  a  constitutional  class.  It  would  be 
uniform  throughout  the  state,  not  because  it 
would  operate  over  every  square  of  land  in 
the  state,  nor  govern  the  rights  of  even  a  ma- 
jority of  the  cities,  but  bemuse,  wherever  in 
the  state  a  city  of  the  class  was  found,  it 
would  at  once  operate.  The  same  result 
would  necessarily  follow  had  the  legislature 
provided,  by  a  section  of  the  general  charter 
law  itself,  that  some  portion  of  that  law, 
complete  in  itself  (such  as  the  provisions 
governing  city  improvements),  should  gov- 
ern all  the  cities  of  the  state  incorporated 
under  special  charters.  No  one,  we  think, 
could  question  the  effectiveness  oi  such  pro- 
visions under  the  law  as  laid  down  in  the 
Johnson  Case.  But,  instead  of  making  a  law 
which  is  compulsorily  effective  at  once  upon 
the  entire  class,  the  legislature  has  provided 
thai  the  ]aw«  which  is  complete  in  itself  on 
the  statute  books,  shall  go  into  effect  in  any 
city  of  the  class  only  when  the  city  council 
shall  decide  by  the  adoption  of  an  ordinance 
to  that  effect.  It  is,  in  effect,  a  local  option 
law,  oonflncd  to  a  class  of  cities;  and  the 
question  is  whether  the  option  feature  ren- 
ders it  unconstitutional,  or,  in  other  words, 
Can  it  be  a  general  law,  and  uniform  in  its 
operation  throughout  the  state,  when  it  may 
never  become  effective  in  more  than  one  city 
of  the  class?  Right  here  we  think  there  is 
confusion  in  the  appellant's  argument.  The 
contention  made  by  the  appellant  is  practi- 
cally this:  The  legislature  could  pass  no 
law  amending  the  special  charter  of  the  city 
of  Beloit  alone.  The  effect  of  this  option 
lefrislation,  when  adopted  by  the  city  coun- 
cil of  Beloit,  is  to  amend  the  special  charter 
of  Beloit  alone.  The  legislature  cannot  do 
indirectly  what  it  cannot  do  directly;  nor 
can  it  authorize  the  city  council  of  a  city  to 
enact  legislation  which  is  prohibited  by  the 
Constitution  to  the  legislature  itself.  Hence 
both  the  act  of  the  legislature  and  the  ordi- 
nance of  the  council  must  be  void.  The  argu- 
ment, at  first  glance,  seems  persuasive,  but 
we  are  convinced  that  it  is  unsound.  It  pro- 
ceeds upon  a  false  assumption,  and  that  the 
test  of  constitutionality  is  the  present  effect 
of  the  law,  whereas  the  test  is  found  by  an- 
swering the  question,  Is  the  law  a  general 
law,  and  uniform  in  its  operation  through- 
out the  state,  within  legal  definitions?  A 
law  may  affect  at  present  but  one  city  in  the 
state,  and  still  be  general  and  uniform,  with- 
in the  meaning  of  the  Constitution.  For  in- 
stance, all  laws  applicable  only  to  cities  of 
the  first  statutory  class  (i.  e.,  cities  contain- 
ing over  150,000  inhabitants )  can  at  present, 
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and  for  years  to  some,  affect  only  the  city  of 
Milwaukee;  and  yet  it  is  not  doubted  that 
such  laws  are  general  laws,  and  uniform  in 
their  operation,  within  the  meaning  of  the 
Constitution.  Indeed,  the  illustration  may 
be  carried  further.  There  are  at  present  no 
cities  in  the  state  of  the  first  class  organized 
under  the  general  law,  yet  there  is  a  complete 
charter  standing  upon  the  statute  books  for 
such  cities;  and  we  think  none  will  contend 
that  this  part  of  the  law  is  not  general,  or 
not  uniform  in  its  operation,  because  as  yet 
there  are  no  cities  organized  under  it.  So  we 
say  that  the  test  is  not  found  in  the  present 
territorial  effect  of  the  legislation,  but  in 
the  character  of  the  legislation  itself,  tested 
by  approved  legal  rules. 

Having  shown  that  a  law  may  in  fact  be  in 
actual  operation  in  but  one  city  in  the  state, 
but  still  be  a  general  law,  and  uniform  in  its 
operation,  within  the  constitutional  require- 
ment, it  remains  to  be  seen  whether  the  op- 
tion feature  of  the  law  is  fatal.  Upon  this 
subject,  it  is  important  to  observe  that  the 
original  general  charter  law  (Laws  1889, 
chap.  326)  contained  an  option  clause,  by 
the  terms  of  which  any  city  in  the  state, 
organized  imder  special  charter,  could,  by  ac-  • 
tion  of  its  common  council,  surrender  that 
charter,  adopt  that  act»  and  become  a  city  un- 
der the  general  charter  act.  Hence  the  law 
as  originally  passed  was,  as  regards  all  cities 
acting  under  special  charters,  a  local  option 
law,  which  might  by  its  terms  become  effec- 
tive in  one  city  of  the  class,  or  in  two  or 
three,  or  in  none,  as  might  be  decided  by  the 
various  common  councils.  It  has  not  been 
argued  here  that  such  option  clause  was  in- 
valid, but  it  is  difficult  to  see  why  the  argu- 
ment against  its  validity  is  not  just  as  per- 
suasive as  the  argument  now  made  against 
the  law  authorizing  the  adoption  of  an  in- 
tegral part  of  the  act.  The  argument  would 
run  thus :  The  legislature  could  not  pass  an 
act  amending  the  charter  of  the  city  of  Beloit 
alone,  by  substituting  the  general  charter 
therefor.  The  legislature  cannot  authorize 
the  common  council  of  Beloit  to  make  a  law 
which  it  cannot  constitutionally  make  itself. 
Hence  the  option  clause,  and  any  action 
taken  tiiereunder,  are  void.  Surety,  how- 
ever, this  argument  could  not  be  sustained. 
The  object  of  the  constitutional  amendment 
and  the  general  charter  law  was  not  to  repeal 
all  existing  city  charters  by  a  single  stroke, 
and  thus  throw  the  affairs  of  every  city  in 
the  state  into  confusion,  but  to  provide  one 
comprehensive  city  charter  for  each  statutory 
class,  and  to  provide  means  by  which  exist- 
ing cities  might,  at  their  leisure,  and  after 
examination,  elect  to  place  themselves  under 
its  provisions ;  thus,  in  the  course  of  time,  se- 
curing the  desired  uniformity  without  vio- 
lent shock.  Must  it  be  said  that  the  option 
feature  of  the  law  violated  the  Constitution, 
and  rendered  it  impossible  for  any  city  under 
special  charter  to  place  itself  under  the  gen- 
eral law?  We  think  not.  As  we  have  al- 
ready seen,  a  law  general  in  its  terms,  and 
complete  in  itself,  is  not  made  special  because 
it  is  limited  to  go  into  effect  upon  the  con- 
tingency of  the  determination  of  a  fact  by 
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a  local  body  of  electors  or  official  board ;  nor 
does  it  lack  uniformity  of  operation  because 
it  is  limited  to  a  proper  class.  If,  then,  this 
option  given  in  the  original  law  to  every 
member  of  the  whole  class  of  specially  char- 
tered cities  was  a  valid  law,  what  sound  rea- 
son can  be  assigned  for  holding  thcut  the  op- 
tion to  accept  a  definite  and  complete  part  of 
the  general  charter  is  invalid?  It  might  well 
be  that  there  would  be  serious  objection  to 
such  law,  BO  far  as  it  attempts  to  provide  for 
the  optional  adoption  of  a  mere  section  or 
part  of  a  section  which  covers  only  a  part  of 
a  subject,  and  is  not  complete  in  itself,  and 
which,  when  adopted,  would  produce  con- 
fusion, and  not  provide  a  complete  scheme  for 
the  government  of  the  subject 'to  which  it 
pertains.  The  objection  which  might  be 
urged  with  force  to  such  an  attempted 
adoption  would  be  that  the  law  so  adopted 
does  not  fulfil  the  universal  requirement  of 
optional  laws,  namely,  that  they  must  be 
complete  laws  prior  to  their  adoption.  But 
this  question  is  not  presented  by  the  record. 
As  previously  stated,  the  adoption  here  was 
an  adoption  of  a  complete  scheme  for  the 
making  of  city  improvements  by  cities  in 
lieu  of  the  scheme  of  the  special  charter. 

View  the  subject  as  we  may,  we  have  been 
unable  to  convince  ourselves  that  this  op- 
tion legislation  is  clearly  unconstitutional; 
Mid  we  should  be  able  to  say  that  the  act  is 
unconstitutional,  beyond  reasonable  contro- 
versy, before  setting  it  aside.  Option  legis- 
lation upon  proper  subjects  is  now  universal- 
ly upheld,  and  declared  to  be  general  legis- 
lation, and  not  special  legislation,  nor  to  con- 
stitute a  delegation  of  legislative  power. 
Blade,  Intoxicating  Liquors,  §  45;  Lookers 
Appeal,  72  Pa.  491;  State  em  rel,  Maggard 
▼.  Pond,  93  Mo.  606,  6  S.  W.  469 ;  State  ex 
rcl,  Sandford  v.  Morris  County  Common 
Pleas  C*.  36  N.  J.  L.  72.  While  the  great 
majority  of  the  decisions  upon  the  subject 
are  with  reference  to  liquor  laws,  still  there 
are  decisions  upholding  such  legislation  with 
reference  to  many  other  matters, — especially 
those  affecting  local  or  municipal  govern- 
ment. State  ex  rel,  Warner  v.  Uoagland,  51 
N.  J.  L.  62,  16  Atl.  166 ;  Re  Cleveland,  62  N. 
J.  L.  188,  7  L.  R.  A.  431,  19  Atl.  17,  20  Atl. 
317;  People  ex  rel.  Orinnell  v.  Hoffman,  116 
111.  587,  56  Am.  Rep.  793,  51  N.  £.  596,  8 
K.  £.  788.  Such  legislation  is  also  upheld 
where  there  is  a  constitutional  requirement 
of  uniformity  of  operation.     Cordon  v.  State, 

46  Ohio  St.  607,  6  U  R.  A.  749,  23  N.  E.  63 ; 
Qroeach  v.  State,  42  Ind.  547.  The  ground 
of  these  holdings  is  that  uniformity  does 
not  mean  that  every  law  must  be  in  constant 
operation  over  the  whole  territory  of  the 
state,  and  affect  every  citizen,  but  that  its 
operation  should  be  uniform  in  all  parts  of 
the  state,  under  the  same  circumstances  and 
conditions.  It  is  only  in  this  sense  that  any 
law  relating  to  a  class  of  cities  alone  can  be 
said  to  be  of  uniform  operation,  and  in  the 
same  sense  it  seems  certain  that  optional 
legislation  for  a  class  is  equally  uniform. 
The  class  is  a  constitutional  class.  Every 
city  of  the  class  may  take  advantage  of  the 
law.    Thue,  the  law  is  operative  alike  in 
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every  part  of  the  state  where  there  is  a  city 
of  the  class  which  places  itself  within  its 
provisions. 

This  question  of  uniformity  is  the  most 
serious  question  in  the  case,  beyond  doubts 
and  there  are  very  respectable  courta  which 
hold  adversely  to  our  views  upon  this  point 
State  ex  rel.  Childe  v.  Copeland,  66  Minn. 
315,  34  L.  R.  A.  777,  69  N.  W.  2V  ;  Com.  v. 
Denux>rth,  145  Pa.  172,  22  Atl.  820.  But, 
after  careful  consideration  of  such  cases,  we 
feel  unable  to  follow  them.  The  concluBions 
we  reach  are,  in  brief :  that  legislation  appli- 
cable to  a  proper  constitutional  or  statutory 
class  of  cities  is  general  and  uniform  in  oper- 
ation; that  option  le^gislation,  if  otherwise 
unobjectionable,  is  not  made  special  legis- 
lation, nor  does  it  lack  uniformity,  because 
but  one  municipality  accepts  it;  and  that 
there  may  be  option  legislation  for  the  bene- 
fit of  a  proper  class. 

There  are  some  minor  contentions  which 
receive  consideration.  The  claim  is  made 
that  because  the  street  had  once  been  im- 
proved, by  graveling  to  grade,  at  the  expense 
of  the  adjoining  property,  no  further  paving 
can  be  done  at  the  expense  of  the  adjoining 
property,  but  that,  if  done,  it  must  be  paid 
for  from  public  funds.  We  think  this  con- 
tention cannot  be  sustained.  By  S  173  of 
the  general  charter  law  adopted  by  the  coun- 
cil (Rev.  Stet.  1898,  §§  925-173),  it  is  pro- 
vided that  the  grade  of  all  streete  shall  be 
established  and  recorded,  and  that  no  street 
shall  be  worked  until  that  is  done.  By  S 
175  the  city  is  authorized  to  open  all  streets, 
and  to  level,  relevel,  grade,  regrade,  gravel, 
reg^avel,  macadamize,  pave,  and  repave  said 
streete  with  stone,  wood,  or  other  material, 
and  that  the  expense  thereof  may  be  paid  in 
whole  or  in  part  by  the  city,  or  by  the  prop- 
erty to  be  benefited  thereby,  as  the  council 
shall  direct,  but  that  the  assessments  shall 
not  exceed  the  benefits,  except  in  case  of 
sidewalk.  By  §  177  it  is  provided  that  "the 
expense  of  maintenance,  relaying,  keeping  in 
repair,  and  cleaning  of  streete,*'  in  all  cases 
where  they  have  once  been  constructed  to 
grade,  and  graveled,  planked,  macadamized, 
or  paved,  as  required  by  the  council,  shall  be 
paid  from  the  general  city  or  ward  fund.  It 
will  be  seen  that  by  §  175  it  is  expressly  pro- 
vided that  streete  may  be  paved  tiod  re- 
paved  at  the  expense  of  property  benefited. 
This  may  be  held  to  mean  what  it  says,  and 
when,  in  §  177,  it  is  provided  that  the  ex- 
pense of  maintenance,  relaying,  keeping  in 
repair,  and  cleaning  of  streete  which  have 
been  once  paved  shall  be  paid  from  the  city  or 
ward  fund,  a  construction  must  be  given  to 
the  words  which  will  harmonize  with  the 
previouis  section,  if  such  construction  be  pos- 
sible. Keeping  this  in  mind,  we  think  it 
entirely  reasonable  to  construe  the  latter 
section  as  referring  only  to  what  may  prop- 
erly be  called  "repairs,"  or  mainteining  in 
good  condition  an  existing  pavement,  and  not 
to  the  laying  down  of  a  new  and  different 
pavement.  The  word  "relaying"  is  the  only 
word  whose  meaning  could  be  regarded  as 
doubtful,  and  we  think,  in  view  of  the  con- 
nection in  which  it  is  used,  and  the  positive 
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authority  given  in  the  previous  section  to 
repave  at  the  expense  of  adjoining  property, 
that  it  must  be  construed  as  s^ply  covering 
the  relaying  of  some  part  of  an  existing 
pavement  in  the  ordinary  course  of  repairs, 
and  not  the  entire  repaving  of  the  street. 

In  this  case  there  were  three  sets  of  de- 
fendants: (1)  The  city  and  its  officers; 
(2)  the  counly  treasurer  of  Rook  county; 
and  (3)  the  holders  of  the  improvement 
bonds  issued  by  the  city  upon  the  plaintiff's 
property;  and  different  relief  was  prayed 
against  each  set.  These  three  sets  of  defend- 
ants appeared  separately,  and  served  sepa- 
rate answers,  and  were  represented  by  sepa- 
rate counsel  through  the  action  in  the  trial 
court.  Separate  bills  of  costs  were  allowed 
to  each  set  of  defendants.  Objection  was 
made  generally  to  the  allowance  of  more 
thftn  one  bill  of  costs,  and  specific  objections 
were  made  to  the  taking  of  certain  items  more 
than  once;  the  principal  of  such  items  being 
the  retaining  fee,  the  fees  for  attendance  on 
the  trials  and  the  term  fees.  The  rule  is 
that  different  parties,  with  different  inter- 
ests, are  entitled  to  be  represented  by  differ- 
ent attorneys;  that,  so  far  as  one  proceed- 
ing could  properly  serve  for  all  the  defend- 
ants jointly,  but  one  proceeding  should  be 
taxed  for.  In  this  category  would  fall  the 
findings  and  judgment  in  the  present  case, 
which  were  taxed  but  once.  But,  where  sep- 
arate services  are  necessary  and  proper  for 
defendants  whose  interests  are  separate,  they 
may  be  taxed  and  recovered  for.  Terry  v. 
Chandler,  23  Wis.  456.  We  do  not  think 
there  was  any  violation  of  these  rules  in  this 
case.  A  supplemental  case  was  served  by  the 
respondents,  but  it  was  unnecessary,  and  will 
not  be  allowed  for  in  the  taxation  of  costs. 
But  one  bill  of  costs  will  be  taxed  in  this 
court. 

Judgment  afftrmed, 

Casaoday,  Gh.  J.,  dissenting: 

After  careful  consideration,  and  with  due 
regard  for  the  opinions  of  my  associates,  I 
am  forced  to  the  conviction  that  the  decision 
in  this  case  practically  nullifies  so  much  of 
the  constitutional  amendment  of  1892  as 
prohibits  the  legislature  "from  enacting  any 
special  or  private  law"  for  amending  the 
charter  of  any  city.  Const,  art.  4,  §  31.  To 
appreciate  the  scope  and  effect  of  the  deci- 
sion, it  is  well  to  remember  that,  prior  to  the 
constitutional  amendment  of  1871,  laws  were 
constantly  being  enacted,  during  each  session 
of  the  legislature,  on  almost  every  variety  of 
subjects,  which  by  their  terms  were  limited, 
not  only  to  one  or  more  cities,  but  also  to 
one  or  more  towns,  villages,  or  counties. 
The  abuse  became  intolerable,  and  so  the  con- 
stitutional amendment  of  1871  was  adopted 
and  ratified.  That  amendment  expressly 
prohibited  the  legislature  "from  enacting 
any  special  or  private  laws,*'  in  nine  different 
classes  of  cases,  including  (7)  the  granting 
"corporate  powers  or  privileges,  except  to 
cities";  and  (9)  "for  incorporating  any  city, 
town,  or  village,  or  to  amend  the  Charter 
thereof."  Const,  art.  4,  §  31.  That  amend- 
ment of  1871  left  the  legislature  free  to 
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enact  any  special  or  private  laws  for  incor- 
porating any  city,  or  to  amend  the  charter 
thereof.  As  soon  as  that  fact  became  gen- 
erally understood,  the  legislature  was  from 
time  to  time  induced,  through  local  influ- 
ence, to  transform  almost  every  village  in  the 
state  into  a  city,  under  a  special  charter,  to 
be  equipped  wil^  a  mayor  and  common  coun- 
cil. The  abuse  was  not  confined  to  incorpo- 
rated villages,  but  in  some  instances  small 
groups  of  inhabitants  were  incorporated,  un- 
der special  charters,  as  cities,  with  such  offi- 
cials as  were  known  to  cities.  The  result 
was  that  Wisconsin  became  noted  for  its  nu- 
merous cities ;  and  as  each  city  was  under  a 
special  charter,  peculiar  to  itself,  any  liti- 
gation as  to  the  construction  of  such  charter 
settled  nothing  as  to  any  other  charter,  un- 
less it  happened  to  contain  the  same  or  sim- 
ilar provisions.  Litigation  naturally  in- 
creased, and  confusion  multiplied.  Such 
abuses  led  to  a  general  demand  for  a  consti- 
tutional amendment  prohibiting  the  legisla- 
ture "from  enacting  any  special  or  private 
laws  .  .  .  for  incorporating  any  city 
.  .  .  or  to  amend  the  charter  thereof." 
Joint  resolution  No.  4,  to  that  effect,  was 
proposed  to  and  passed  by  the  legislature  of 
1889.  At  the  same  session  of  the  legislature, 
and  in  anticipation  of  the  final  adoption  and 
ratification  of  the  proposed  amendment,  tiie 
legislature  passed  a  general  charter  act,  con- 
taining 269  sections,  and  dividing  cities  into 
three  classes^  with  enactmente  peculiar  to 
each  class.  Laws  1889,  chap.  326.  But  the 
act  expressly  provided  that  no  city  whidi 
was  then  incorporated  under  the  laws  of  this 
state  should  be  affected  by  the  provisions  of 
that  act  unless  such  city  should  adopt  the 
same  for  its  government,  in  the  manner 
therein  prescrilwd,  and  that  when  so  adopted, 
and  a  patent  issued  therefor,  such  city 
should  cease  to  exist  as  a  corporation  under 
ite  then  existing  charter  and  laws,  and 
should  thereupon  constitute  a  municipal  cor- 
poration under  such  general  charter  act,  and 
should  be  governed  by  ite  provisions.  Laws 
1889,  chap.  326,  §§  3,  4.  But  the  act  also 
provided  that  all  cities  then  organized  and 
existing  under  any  such  special  law  should 
have  authority  to  exercise  certein  powers 
therein  granted.  Sections  249-267,  Id. 
Thus,  the  act  of  1889  furnished  a  complete 
charter  for  each  city,  of  eadi  of  the  three 
classes  mentioned  therein,  and  left  it  option- 
al with  such  city  to  adopt  such  charter  or 
not.  All  concede  that  the  legislature  had 
the  power  to  thus  leave  it  optional  with  each 
of  such  cities  to  accept  such  charter  so  com- 
pletdy  framed  and  enacted  by  the  l^isla- 
ture.  The  constitutional  amendment  so  pro- 
posed and  passed  by  the  legislature  of  1889 
was  agreed  to  by  joint  resolution  No.  4, 
passed  in  1891,  and  the  same  was  ratified  by 
the  people  in  1892.  By  that  amendment  the 
Constitution  was  made  to  declare  that  "the 
legislature  is  prohibited  from  enacting  any 
special  or  private  laws  in  the  following  cases : 
.  .  .  9th.  For  incorporating  any  city, 
town,  or  village,  or  to  amend  the  charter 
thereof."  Const  art.  4,  §  31.  "The  legis- 
lature shall  provide  general  laws  for  th« 
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transaction  of  any  bnsiness  that  maj  be  pro- 
hibited by  S  31  of  this  article,  and  all  such 
laws  shall  be  uniform  in  their  operation 
throughout  the  state."  Section  32,  Id.  It 
is  true  that  this  last  section  first  appealed  in 
the  amendment  of  1871,  but  it  was  never  ap- 
plied to  cities  until  the  amendment  of  1892. 
By  that  amendment  it  was  supposed  by  many 
that  the  state  was  in  a  fair  way  to  have  uni- 
form charters  for  cities,  as  classified,  since 
every  amendment  of  such  existii^  special 
charters,  if  made  by  "general  laws"  which 
would  "be  uniform  in  their  operation  through- 
out the  state/'  would  tend,  from  time  to 
time,  to  make  such  charters  more  and  more 
in  conformity  with  each  other.  But  the 
next  legislature  after  the  ratification  of  that 
amendment  manifestly  had  a  different  pur- 
pose. That  legislature,  after  dividing  cities 
into  four  classes,  and  amending  several  pro- 
visions of  chapter  326,  Laws  1889,  amended 
§  267  of  that  act  so  as  to  read  as  follows: 
"Any  city  now  organized  imder  a  special 
charter  may  adopt  the  provisions  of  any  spe- 
cial chapter,  section,  or  subdivision  of  any 
section  of  this  act,  and  may  exercise  any 
power  or  franchise  hereby  conferred  upon 
cities  organized  under  this  act,  in  addition 
to,  or  in  lieu  of,  the  provisions  of  its  special 
charter,  and  the  powers  and  franchises  there- 
in specified  by  an  ordinance  adopted  for  that 
purpose  by  a  three-fourths  vote  of  all  the 
members  of  the  conunon  council  elect,  and 
when  adopted  as  herein  prescribed  such  or- 
dinance shall  operate  to  that  extent  as  an 
amendment  of  such  special  charter.  .  .  . 
No  city,  however,  shall  be  deemed  to  have 
surrendered  its  special  charter  and  organ- 
ized under  this  act,  until  it  shall  have 
adopted  all  its  provisions  in  full  as  herein- 
before provided."  Laws  1893,  chap.  312, 
§  72.  Such  provisions  were  continued 
in  fi  1,  chap.  320,  Laws  1895,  and  power 
given  to  each  city  under  a  special  charter  to 
declare  the  daas  to  which  it  belonged,  and 
to  adopt  the  provisions  of  that  act,  or  any 
part  thereof,  relating  to  cities  of  such  class, 
and  to  adopt  any  part  of  the  section  or  sec- 
tions of  that  act  relating  to  officers  of  such 
city,  and  might  add  thereto  and  include 
therein  any  officer  provided  by  such  special 
charter.     Ibid, 

In  addition  to  the  four  classes  of  cities 
under  the  general  charter  acts  mentioned, 
this  court  has  been  obliged  to  recognize  that, 
in  the  very  nature  of  things,  cities  still  re- 
maining under  special  charters  necessarily 
constituted  a  separate  and  independent  class 
of  cities,  and  hence  that  a  statute  conferring 
a  new  power  upon  all  cities  existing  under 
special  charters  was  a  general  law,  and  uni- 
form in  its  operation  throughout  the  state, 
within  the  meaning  of  the  constitutional  pro- 
vision quoted,  and  hence  valid.  Johnson  v. 
Mihoaukee,  88  Wis.  383,  389-392,  60  N.  W. 
270.  In  a  later  case  the  validity  of  an  act 
limiting  the  amount  to  be  raised  by  taxation 
in  the  towns  of  a  certain  county  was  serious- 
ly doubted,  on  the  ground  that  the  enact- 
ment was  special  legislation,  within  the 
meaning  of  §§  31,  32,  art.  4,  Const.  Cran- 
don  V.  Foreat  County,  91  Wis.  239,  242,  64 
47L.il  A. 


N.  W.  847.  In  the  same  Tolnme  it  was  held 
that  an  act  for  the  drainage  of  certain  lands 
in  Dane  county,  and  the  levy  of  taxes  to  pay 
the  expense  thereof,  was  a  special  act,  and 
therefore  in  violation  of  those  sections  of  the 
Constitution.  State  ew  reL  Turner  v.  BeU, 
91  Wis.  27 1«  64  N.  W.  845.  In  a  still  later 
case  it  was  held  that  an  act  relating  to  as- 
sessments for  paving  and  repaving  streets 
"in  any  city  having  a  population  of  over  20,- 
000  inhabitants  or  more"  was  a  general  law, 
and  therefore  not  in  violation  of  the  consti- 
tutional provisions  quoted.  But  in  the  same 
case  it  was  held  that  another  act  which  pur- 
ported to  legalize  contracts  and  special  as- 
sessments for  street  improvements  in  certain 
cases,  and  by  its  terms  applied  to  cities  of 
the  first  and  second  classes,  and  therefore  in 
fact  applied  only  to  the  city  of  Milwaukee, 
was,  so  far  as  it  attempted  to  cure  past  ir- 
regularities, a  special  act,  and  hence  void, 
under  the  constitutional  provisions  quoted. 
Boyd  V.  MUtcaukee,  92  Wis.  456,  464,  66  N. 
W.  603.  In  a  still  later  case,  where  the 
facts  were  similar  to  those  referred  to  in  91 
Wis.  239,  64  N.  W.  847,  and  91  Wis.  271,  64 
N.  W.  845,  cited  above,  the  act  was  held  to 
be  void,  and  Mr.  Justice  Pinney,  speaking 
for  the  whole  court,  said:  "The  power  to 
levy  taxes  is  undoubtedly  one  which  belongs 
exclusively  to  the  legislative  department, 
and  when  exercised  by  a  delegate  town  or 
city,  through  its  officers,  the  legislature  only 
exercises  a  power  through  its  subordinate 
agents  which  it  could  exercise  directly.  Meri- 
wether  v.  (htrrett,  102  U.  S.  472,  501,  26  L. 
ed.  107 ;  Netc  Orleans  ▼.  Clark,  95  U.  S.  644, 
654,  24  L.  ed.  521.  .  .  .  The  object  of  | 
31,  art.  4,  Const.,  was  to  restrict  and  lessen 
the  evils  of  special  legislation,  so  appropri- 
ately and  vigorously  stated  by  Ryan,  Ch.  J., 
in  Kimball  v.  Rosendale,  42  Wis.  415,  24  Am. 
Rep.  421.  .  .  .  We  hold,  therefore,  that 
the  restriction  against  special  legislation  'for 
assessment  or  collection  of  taxes  or  for  ex- 
tending tne  time  of  payment  thereof  em- 
braces all  the  proceedings  for  raising  money 
by  the  exercise  of  the  power  of  taxation, 
from  the  inception  of  the  proceeding  to  its 
conclusion,  and  took  from  the  legislature  all 
jurisdiction,  past,  present,  and  future,  of 
special  legislation  on  the  subject."  Chica- 
go d  y.  W.  R.  Co.  V.  Forest  County,  95  Wis. 
85,  88,  70  N.  W.  78.  In  a  still  later  case  it 
was  held  that  an  act  of  the  legislature  pro- 
viding "that  the  common  council  of  any  city 
of  the  first  class,  during  the  year  1897,"  might 
issue  bonds  in  the  manner  therein  indicated, 
not  exceeding  a  certain  amount,  for  the  pur- 
pose of  erecting  garbage-reduction  works, 
was  special  legislation  and  in  violation  of  the 
constitutional  provisions  quoted,  since  Mil- 
waukee was  the  only  city  of  the  first  class  in 
the  state,  and  no  other  could  possibly  come 
into  that  class  during  the  year  1897.  Burn- 
ham  V.  Milwaukee,  98  Wis.  128,  135,  73  K. 
W.  1018. 

Such  adjudications  are  cited,  not  because 
they  are  necessary  to  explain -the  raeaninff  of 
the  ccnstitutional  provisions  quoted,  out 
merely  to  show  that  this  court  has  repeated- 
ly recognized  the  full  force  and  effect  of  such 
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proYiBions.  Those  proyisions  are  certainly 
free  from  all  ambiguity.  The  language  is 
plain,  simple,  direct,  and  commanding.  It 
expressly  prohibits  the  l^islature  from 
enacting  any  special  law  for  the  amendment 
of  the  diarter  of  any  city,  and  provides  that 
such  charters  shall  only  be  amended  by  "gen- 
eral laws,"  which  "shall  be  uniform  in  their 
operation  throughout  the  state."  The  amend- 
ment of  the  general  act  of  1889  found  in  §  72, 
chap.  312,  Laws  1803,  and  quoted  above,  and 
then  continued  with  an  additional  amend- 
ment by  §  1,  chap.  320,  Laws  1895,  above  re- 
ferred to,  is  not  a  law  going  into  effect  in 
cities  organized  and  still  existing  under  spe- 
cial charters,  merely  by  virtue  of  its  enact- 
ment by  the  legislature,  but  is,  at  most,  an 
authority  or  power  granted  to  cities  exist- 
ing under  such  special  charters,  whereby 
each  such  city  was  at  liberty,  if  it  so  desired, 
to  amend  its  own  special  charter  by  adopting 
"the  provisions  of  any  special  chapter,  section, 
or  subdivision  of  any  section,"  of  the  general 
chai'ter  act  as  so  amended,  and  might  "exer- 
cise any  power  or  franchise"  thereby  con- 
ferred upon  cities  organized  under  the  gen- 
eral charter  act,  "in  addition  to,  or  in  lieu 
of,  the  provisions  of  its  special  charter."  As 
indicated,  the  general  charter  act  contains 
268  sections,  and  has  been  in  force  for  nearly 
eleven  years,  and  the  constitutional  amend- 
ment in  question  has  been  in  force  for  more 
than  seven  years ;  and  yet  it  is  said  by  those 
in  a  position  to  know  that  there  are  eighty* 
nine  cities  still  existing  under  such  special 
charters.  If  each  city  so  under  a  special 
charter  is  thus  at  liberty  to  amend  its  char- 
ter, then  it  is  very  obvious  that  no  additional' 
cities  will  adopt  the  general  charter,  since 
the  same  section  giving  such  power  of  amend- 
ment also  provides  that  no  such  city  shall 
be  deemed  to  have  surrendered  its  special 
charter  and  organized  under  the  general 
charter  act  "until  it  shall  have  adopted  all 
its  provisions  in  full,"  as  thereinbefore  pro- 
vided; that  is  to  say,  such  special  charter 
will  continue  so  long  as  there  is  a  section  or 
part  of  a  section  of  the  general  charter  act 
which  it  has  failed  to  adopt.  Had  such  au- 
thority to  adopt  been  confined  to  "any  special 
chapter"  of  the  general  charter  act,  there 
would  have  been  more  force  in  the  conten- 
tion, but  it  extends  to  any  "section  or  subdi- 
vision of  any  section"  of  that  act.  In  the 
case  at  bar  the  common  council  of  the  city 
of  Beloit,  existing,  under  a  special  charter, 
only  attempted  to  adopt  a  few  fragmentary 
portions  of  the  chapter  on  "City  Improve- 
ments" contained  in  the  general  charter  act. 
As  indicated,  it  is  settled  by  the  adjudica- 
tions cited,  as  well  as  the  constitutional  pro- 
visions in  question,  that  the  legislature  had 
no  power  to  amend  the  charter  of  any  city, 
except  by  general  laws  which  should  "be  uni- 
form in  their  operation  throughout  the 
state,"  and  that  there  could  be  no  such  gen- 
eral law  unless  it  operated  alike  in  all  the 
cities  of  the  state,  or  at  least  in  all  of  any 
class  of  cities  in  the  state.  The  question  re- 
curs whether  the  legislature  had  power  to 
thus  authorize  the  common  council  of  each  of 


do  what  it  could  not  itself  do.  Of  course, 
such .  amendment  of  the  special  charter  of 
Beloit  could  only  be  operative  in  Beloit,  and 
could  not  be  operative  in  any  other  city, — 
much  less,  uniform  in  its  operation  through- 
out the  state.  The  same  is  true  of  any 
amendment  of  its  special  charter  by  any  oth- 
er of  such  cities.  That  the  legislature  could 
not  thus  authorize  the  common  council  of 
each  city  existing  under  a  special  charter  to 
do  what  it  was  thus  expressly  prohibited 
from  doing,  would  seem  to  be  axiomatic.  If 
any  authority  is  deemed  necessary,  refer- 
ence is  made  to  95  Wis.  85,  70  N.  VV.  78, 
and  the  authorities  there  cited  by  Mr.  Jus- 
tice Pinney,  and  quoted  above.  It  is  true, 
the  legislature  may  rightfully  authorize  the 
common  council  of  a  city  to  accept  or  reject 
an  enactment  completely  framed  by  the  legis- 
lature itself.  So,  where  certain  powers  are 
expressly  granted  to  a  common  council,  they 
may,  within  the  scope  of  the  powers  so 
granted,  enact  by-laws  and  ordinances.  But 
here  the  attempt  is  to  delegate  to  the  com- 
mon council  of  each  of  such  several  cities  so 
existing  under  such  special  charters  the  dis- 
cretionary power,  within  the  limits  men- 
tioned, to  amend  its  own  charter  as  such 
common  council  may  see  fit,  by  adding  to  its 
special  charter  any  "section  or  subdivision 
of  any  section"  of  such  general  charter  act» 
or  by  adopting  the  same  "in  lieu  of  the  pro- 
visions of  its  special  charter";  that  is  to 
say,  such  common  council  may  repeal  a  por- 
tion of  the  special  charter  of  their  city,  and 
in  lieu  thereof  may  select  such  sections  and 
subdivisions  of  sections  from  the  general 
charter  act  as  they  may  see  fit,  and  frame 
them  into  a  composite  amendment  of  the 
charter.  That  certainly  would  be  a  new 
creation,  and  if  permissible,  and  related  to  a 
machine,  would  be  patentable.  In  my  judg- 
ment, the  legislature  can  delegate  to  such 
common  council  no  such  discretionary  au- 
thority, and  this  statement  is,  I  think,  sup- 
ported by  the  adjudications  of  this  court. 
State  ex  reL  Atty.  Oen.  v.  O'Neill^  24  Wis. 
149;  Slinger  v.  Hennenubn,  38  Wis.  505; 
Dowling  v.  Lanctiahire  Ins,  Co,  92  Wis.  63, 
69,  70,  74,  31  L.  R.  A.  112,  65  N.  W.  738. 
Thus,  in  the  second  of  these  cases  it  was  held 
that  "the  legislative  power  vested  by  the  Con- 
stitution in  the  senate  and  assembly  cannot 
be  delegated  to  any  other  body,  although,  in 
matters  purely  local  and  municipal,  the  leg- 
islature may  enact  conditional  laws,  and 
permit  the  people  or  proper  municipal  au- 
thorities to  decide  whether  such  laws  shall 
have  force  in  their  respective  municipali- 
ties." So,  in  the  last  of  these  cases,  Mr.  Jus- 
tice Pinney,  in  part  quoting  from  adjudica- 
tions in  other  states,  said  that  "the  legis- 
lature cannot  delegate  its  power  to  make  a 
law,  but  it  can  iimke  a  law  to  delegate  a 
power  to  determine  some  fact  or  state  of 
things  upon  which  the  law  makes,  or  intends 
to  make,  its  own  action  to  depend."  92 
Wis.  69,  65  N.  W.  739,  31  L.  R.  A.  114.  "The 
true  distinction  is  between  the  delegation  of 
power  to  make  the  law,  which  necessarily 
involves  a  discretion  as  to  what  it  shall  be, 


the  eighty-nine  cities  under  special  charter  to  and  conferring  authority  or  discretion  as  to 
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its  execution,  to  be  exercised  under  and  in 

SUFBuance  of  the  law.  The  first  cannot  be 
one.  To  the  latter  no  valid  objection  can 
be  made."  92  Wis.  70,  G5  N.  W.  739,  31  L.  K. 
A.  114.  "The  result  of  all  the  cases  on  this 
subject  is  that  a  law  must  be  complete,  in  all 
its  terms  and  provisions,  when  it  leaves  the 
legislative  branch  of  the  government,  and 
nothing  roust  be  left  to  the  judgment  of  the 
electors  or  other  appointee  or  delegate  of  the 
legislature,  so  that,  in  form  and  substance,  it 
is  a  law  in  all  its  details  in  prctsenti,  but 
which  maj  be  left  to  take  effect  in  futuro,  if 
necessary,  upon  the  ascertainment  oi  any 
prescribed  fact  or  event."  92  Wis.  74,  65  N. 
W.  741,  31  L.  R.  A.  115.  In  this  la»t  case 
the  first  standard  insurance  policy  in  this 
state  was  held  void  because  the  legislature 
attempted  to  delegate  to  the  insurance  com- 
missioner power  to  fill  in  certain  quite 
obvious  blanks.    The  ordinance  in  question 


was  not  complete  when  it  came  from  the  le^ 
islature.  It  was  certainly  tmeorted,  unset^ 
and  unframed.  That  was  done  afterwards 
by  the  common  council.  As  a  whole,  it  was 
never  before — much  less,  considered  by — the 
legislature.  The  attempt  of  the  legislature 
to  clothe  each  of  the  eighty-nine  cities  under 
special  charters  with  power,  within  the  lim- 
its mentioned,  to  amend  its  own  charter  in 
the  manner  indicated,  was,  in  my  judgment, 
in  direct  violation  of  the  constitutional  pro- 
visions quoted.  Those  provisions  are,  to  my 
mind,  clear,  plain,  and  unmistakable.  There 
is  no  room  for  construction.  To  me  they 
are  imperative  mandates.  In  my  judgment, 
the  legislature  had  no  power  to  delegate  to 
each  of  such  cities  power  to  amend  its  char- 
ter in  the  manner  indicated, — ^much  less,  to 
authorize  such  cities  to  do  what  the  legisla- 
ture itself  was  expressly  prohibited  from  do- 
ing. 
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UNITED  FIREMEN'S  INSURANCE  COM- 
PANY, Plff.  in  Err., 
t?. 

John  S.  THOMAS,  for  Use  of  Norman  H. 
CAMP,  Receiver. 

(68  U.  S.  App.  BIT,  62  Fed.  Rep.  406.  27  C.  C. 
A.  42,  92  Fed.  Rep.  127.  84  C.  C.  A.  240.) 

1.  An  express  proTlslon  in  a  poller^ 
forblddiaff  otlter  inanrance,  will  over- 
ride any  supposed  agreement  to  consent  to 
such  insurance  from  the  fact  that  the  insur- 
er's agent  knew  of  an  Intention  to  procure  It. 

8.     TValTer  of  a  clanae  asalnat    other 
Inanranee  Is  not  effected  by  knowledge  of 
the  insurer's  agent,  when  the  policy  was  is- 
sued, of  an  Intent  to  procure  it. 
On  rehearing, 

8.  An  insurance  broker  vrbo,  haTins 
authority  to  procure  a  certain  amount 
of  insurance  on  certain  property  In  com- 
panies to  be  chosen  by  him.  signs  applications 
and  delivers  them  to  the  recognized  agents  of 
the  Insurer,  is  not  from  the  fact  that  he  Is  by 
them  allowed  a  commission  upon  the  business, 
to  be  considered  as  the  agent  of  the  Insurer 
BO  as  to  bind  It  by  his  knowledge ;  and  It  Is 
Immaterial  that  the  policy  Is  delivered  to  him 
without  requiring  prepayment  of  the  pre- 
mium. 

S.  A  proTision  in  a  statute  aroTernlna: 
the  relations  of  forelarn  insurance 
companies  to  the  state,  and  requiring 
certain  things  to  be  done  by  agents  represent- 
ing them,  that  the  term  "agent"  shall  Include 
'any  person  who  shall  In  any  manner  aid  in 
transacting  Insurance  business"  of  any  com- 
pany not  Incorporated  by  the  laws  of  the 
state,  does  not  make  a  broker  procuring  In- 
surance for  a  property  owner  the  agent  of  the 
Insurer  so  as  to  bind  It  with  his  knowledge. 

Note. — On  the  question  when  an  Insurance 
agent  is  the  agent  of  the  assured,  see  note  to 
Michigan  Pipe  Co.  v.  Michigan  F.  &  M.  Ins.  Co. 
(Mich.)  20  L.  R.  A.  277. 

For  broker  as  agent  of  Insurer,  see  also  Sea- 
mans  V.  Knapp,  S.  &  Co.  Company  (Wis.)  27  L. 
R.   A.  362,  and  Jolm  R  Davis  Lumber  Co.  v. 
Hartford  F.  Ins.  Co.  (Wis.)  87  L.  R.  A.  131. 
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5.  An  insurer  is  not  eharseable  with 
Icnovrledffe  of  other  insurance  obtained 
by  one  while  acting  as  agent  for  the  insured, 
merely  because  it  makes  him  its  agent  to  de- 
liver a  policy  drawn  In  accordance  with  a 
contract  made  upon  his  representations  while 
so  acting. 

6.  That  insurance  in  other  companiea 
is  elKected  at  the  same  time  as  a  policy 
providing  that  it  shall  be  void  "if  insured  now 
has  or  shall  hereafter  make  or  procure"  anj 
other  contract  of  insurance  on  the  same  prop- 
erty will  not  prevent  the  operation  of  such 
provision. 

(October  0,   1897.) 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illi- 
nois to  review  a  judgment  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  the 
amount  alleged  to  be  due  on  a  policy  of  fire 
insurance.     Reversed. 

Before     Woods,    Jenkins,  and  Shovxilter, 
Circuit  Judges. 

Statement  by  Jenkins,  Circuit  Judge : 
This  action  is  in  assumpsit,  and  was  in- 
stituted by  the  defendant  in  error,  John  S. 
Thomas,  for  the  use  of  Norman  H.  Camp,  re- 
ceiver, against  the  United  Firemen's  Insur- 
ance Company,  the  plaintiff  in  error,  to  re- 
cover for  a  loss  by  fire  under  a  policy  of  in- 
surance issued  by  the  plaintiff  in  error  to  the 
amount  of  $2,500  upon  certain  household 
furniture.  The  policy  contained  the  following 
provisions:  First.  "This  entire  policy,  unless 
otherwise  provided  by  agreement  indorsed 
hereon  or  added  hereto,  shall  be  void  if  the 
insured  now  has,  or  shall  hereafter  make  or 
procure,  any  other  contract  of  insurance, 
whether  valid  or  not,  on  the  property  covereti 
in  whole  or  in  part  by  this  policy.**  Second. 
"This  policy  is  made  and  accepted  subject  to 
the  foregoing  stipulations  and  conditions,  to- 
gether with  such  other  provisions,  agree- 
ments, and  conditions  as  may  be  indorsed 
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hereon  or  added  hereto;  and  no  ofBcer,  agent, 
or  other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  condi- 
tion of  this  policy,  except  such  as  by  the 
terms  of  this  policy  may  be  the  subject  of 
agreement  indorsed  hereon  or  added  hereto; 
und  as  to  such  provisions  and  conditions,  no 
officer,  agent,  or  representative  shall  have 
such  power,  or  be  deemed  or  held  to  have 
waived  such  provision  or  conditions,  unless 
such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto,  nor  shall  any  privilege  or 
permission  affecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured  un- 
less so  written  or  attached."  The  defendant 
below  pleaded  the  general  issue,  and  also 
pleaded  specially  that  the  plaintiff  below  ob- 
tained a  large  and  unreasonable  amount  of 
insurance  in  other  companies,  without  notice 
to  the  defendant,  and  without  its  permission, 
and  without  written  indorsement  of  other  in- 
surance permitted  on  the  policy  in  suit,  by 
which  violation  of  the  contract  of  insurance 
the  insurance  policy  issued  by  the  defendant 
became  wholly  void.  It  appeared  at  the  trial 
that  Carlton  H.  Prindeville,  an  insurance 
broker,  was  employed  by  Mr.  Thomas  to  pro- 
cure insurance  upon  the  household  furniture 
in  question.  He  testified  that  he  was  not, 
and  never  had  Been,  an  agent  of  the  plaintiff 
in  error;  that  his  business  was  that  of  an 
insurance  broker ;  that  he  solicited  from  own- 
ers of  property  the  placing  of  insurance  for 
them,  and  that  in  the  absence  of  instructions 
he  placed  the  insurance  in  such  companies, 
and  with  such  agents  as  he  thought  proper 
and  desirable,  receiving  from  the  agents  a 
certain  commission  for  his  service;  that  Mr. 
Thomas  requested  him  to  procure  insurance 
to  the  amount  of  $12,500,  which  he  placed  in 
four  different  companies ;  and  that  he  applied 
to  Hopkins  &  Hasbrook,  the  agents  m  the 
city  of  Chicago  of  the  plaintiff  in  error,  to 
place  $2,500  of  this  insurance,  and  signed  a 
written  application,  which  does  not  disclose 
that  further  insurance  in  other  companies 
had  been  or  was  to  be  procured.  In  answer 
to  a  question  by  the  court  whether  he  stated 
to  Hopkins  &  Hasbrook  the  amount  of  insur- 
ance that  Mr.  Thomas  desired  on  his  proper- 
ty, he  answered,  "So  far  as  I  recollect,  I  did," 
but  he  also  stated  that  he  could  not  recollect 
what  he  told  them,  nor  whether  he  communi- 
cated with  one  of  the  firm  or  with  a  clerk  in 
their  service.  Mr.  Hopkins,  of  that  firm, 
*  stated  that  the  application  for  this  insurance 
was  made  to  him  personally  by  Mr.  Prinde- 
ville, and  the  application  for  the  policy  was 
signed  at  that  time;  that  nothing  was  said 
with  regard  to  other  insurance  of  the  prop- 
erty, and  that  he  first  knew  of  other  insur- 
ance after  the  fire.  Prindeville  obtained  the 
four  policies  of  insurance  from  the  different 
companies,  and  delivered  them  to  Mr.  Thomas 
who  paid  him  the  premiums,  which  Prinde- 
ville paid  to  the  agents,  respectively,  repre- 
senting the  several  companies,  receiving  from 
each  agent  his  proper  commission.  At  the 
conclusion  of  the  evidence  the  plaintiff  in 
error  requested  the  court  to  direct  the  jury 
to  return  a  verdict  in  its  favor  upon  the 
ground  that  the  defendant  was  not  legally 
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liable  upon  the  policy  of  insurance,  which 
motion  was  denied,  and  the  ruling  is  assigned 
for  error.  The  court  charged  the  jury  that 
the  stipulation  of  the  policy  with  respect  to 
other  insurance  was  binding  and  conclusive 
upon  the  parties  unless  that  condition  has 
been  waived  by  the  defendant,  and  that,  if 
Prindeville  vrsis  the  agent  of  the  plaintiff,  the 
latter  would  be  chargeable  with  knowledge  of 
the  fact  that  his  agent  bad  procured  this  pol- 
icy of  insurance  that  did  not  permit  addi- 
tional insurance;  but  if,  on  the  other  hand, 
Prindeville  was  in  fact  acting  for  and  as  the 
agent  of  the  defendant  company  in  placing 
this  insurance,  and  agreed  with  the  plaintiff 
that  he  would  secure  him  policies  of  insur- 
ance to  the  amount  desired,  to  become  effect- 
ive of  the  same  date,  and  to  run  concurrent- 
ly, then  the  defendant  company  would  be 
chargeable  with  knowledge  of  the  fact  that 
there  was  to  be  such  additional  insurance; 
and  if,  with  such  knowledge  the  company  or 
the  agent  that  represented  it  issued  the  poli- 
cy, and  received  the  premium  upon  it,  and  ap- 
plied it  to  its  own  use,  it  would  constitute 
a  waiver  of  the  condition  of  the  policy, — to 
which  charge  there  was  preserved,  and  is  as- 
signed for  error,  a  proper  exception.  A  ver- 
dict was  found  for  the  plaintiff  below,  and 
reversal  of  the  judgment  entered  thereon  is 
here  bought  because  of  the  error  stated. 

Messrs.  CnnninKhamy  VoKel,  4t  Oun- 
ninKham,  for  plaintiff  in  error : 

The  law  conclusively  presumes  that  all  the 
terms  of  the  agreement  are  correctly  ex- 
pressed in  the  writing,  and  the  conversations 
of  the  parties  made  before  or  simultaneously 
with  the  writing  are  not  admissible  in  evi- 
dence. 

Winnesheik  Ins,  Co,  v.  Holzgrafe,  53  111. 
522,  5  Am.  Rep.  64;  Ahrams  v.  Pomeroyy  13 
111.  133;  Marshall  v.  Gridley,  46  III.  250; 
Heinsen  v.  Heinsen,  145  111.  669,  21  L.  R.  A. 
434,  34  N.  E.  507;  Sterkie,  Ev.  §  648; 
Strehl  V.  D*Evens,  66  111.  76 ;  Loach  v.  Far- 
num,  00  111.  369. 

Where  the  contract  between  the  parties  is 
in  writing,  "the  writing  affords  the  only 
competent  evidence  of  what  that  agreement 
was. 


» 


Wadhams  v.  8toan,  109  III.  59;  Continen- 
tal Ins.  Co.  V.  Ruckman,  127  111.  364,  20  N. 
E.  77. 

A  waiver,  to  be  operative,  must  be  sup- 
ported by  an  agreement  founded  upon  a 
valuable  consideration;  or  the  act  relied  on 
as  a  waiver  must  be  such  as  to  estop  the 
party  from  insisting  on  the  performance  of 
the  contract  or  the  forfeiture  of  the  con- 
dition. 

Ripley  v.  /Etna  L.  Ins,  Co.  30  N.  Y.  136,  86 
Am.  Dec.  362 ;  McFarland  ▼.  Peahody  Ins.  Co. 
6  W;  Va.  431. 

Knowledge  of  a  broker  who  makes  appli- 
cation for  insurance  in  behalf  of  another  is 
not  the  knowledge  of  the  company. 

McFarland  v.  Peahody  Ins.  Co.  6  W.  Va. 
425;  Dolliver  v.  St.  Joseph  F.  d  M,  Ins.  Co. 
131  Mass.  39. 

If  appellee  claims  that  any  person  but  a 
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local  agent  has  power  to  receive  notice  of 
other  insurance^  he  must  prove  it. 

Security  Ina,  Co.  v.  Fay,  22  Mich.  467,  7 
Am.  Rep.  670. 

Where  a  policy  requires  a  written  notice 
of  other  insurance  to  be  indorsed  on  the  pol- 
icy, mere  verbal  notice  is  insufficient. 

Ben  Franklin  Ins.  Co.  v.  Weary,  4  111.  App. 
74;  Oilhert  v.  Phomiw  /tw.  Co.  36  Barb.  372; 
Ducloa  V.  Citizens'  Mut.  Ins.  Co.  23  La.  Ann. 
332;  Security  Ins.  Co.  y.  Fay,  22  Mich.  472, 
7  Am.  Rep.  670. 

A  broker  who  effects  insurance  under  no 
employment  by  the  insurers,  but  for  a  com- 
mission paid  by  them  upon  the  premiums  re- 
ceived for  such  risks  as  he  procures  to  be  of- 
fered and  they  choose  to  accept,  is  not  an 
agent  in  such  a  sense  that  the  insurers  will 
be  bound  by  notice  to  him  after  the  policies 
are  issued. 

Devens  v.  Mecho/nios*  d  T.  Ins.  Co.  83  N.  Y. 
168;  Mellen  v.  Hamilton  F.  Ina.  Co.  17  N.  Y. 
015. 

In  order  to  establish  a  waiver  of  a  con- 
dition against  additional  insurance,  it  must 
appear  that  the  subject-matter  of  waiver  and 
consent  was  in  the  minds  of  the  parties,  and 
that  it  was  consciously  and  purposely  done 
by  the  minds  of  the  parties  coming  together 
upon  the  proposition. 

Joyce,  Ins.  9  2487 ;  Hartford  F.  Ina.  Co.  v. 
Small,  30  U.  S.  App.  127,  66  Fed.  Rep.  490, 
14  C.  C.  A.  33;  Miller  y.^  South  Side  F.  Ina. 
Co.  87  Pa.  399;  Union  Mut.  L.  Ina.  Co.  v. 
MoMillen,  24  Ohio  St.  81 ;  German  Ina.  Co. 
v.  Davis,  40  Neb.  700,  59  N.  W.  698;  Dryer 
▼.  Security  F.  Ins.  Co.  94  Iowa,  471,  62  N.  W. 
798. 

Prindeville  as  broker  was  not  ostensibly  or 
actually  connected  with  the  company,  or  em- 
ployed by  it  in  any  sense.  All  his  authority 
to  act  in  the  matter  came  from  Thomas. 

By  accepting  the  policy  and  retaining  it,  he 
ratified  all  his  agent  had  done,  ratified  the 
manner  of  doing  it,  and  ratified  each  and 
every  provision  of  that  written  contract. 

Lycoming  F.  Ina.  Co.  v.  Rubin,  79  111.  404. 

He  had  no  authority,  or  the  semblance  of 
authority,  to  do  anything  for  the  company 
but  deliver  the  policy  and  collect  the  pre- 
mium,— a  thing  which  any  office  boy  could 
have  done, — and  that  authority  was  given 
him  after  the  insurance  contract  had  been 
completed,  and  after  the  policy  had  been  is- 
sued, and  after  Prindeville  had  examined  it 
for  Thomas  to  see  that  it  was  all  right. 
Every  act  done  by  Prindeville  prior  to  that 
moment  was  done  solely  for  Thomas,  and  he 
had  no  authority  to  do  or  say  anything  for 
the  company,  and  was  not  its  agent  in  law 
or  in  fact. 

Ostrander,  Ins.  §  45 ;  Oude  v.  EoRchange  F. 
Ina.  Co.  53  Minn.  220,  54  N.  W.  1117 ;  From- 
herz  V.  Yankton  F.  Ins.  Co.  7  S.  D.  187,  63  N. 
W.  784;  Security  Ins.  Co.  v.  Mette,  27  111. 
App.  324;  Oermania  F.  Ins.  Co.  v.  Klexoer, 
129  111.  599,  22  N.  E.  489;  Hamhlet  v.  City 
Ins.  Co.  36  Fed.  Rep.  118;  Pottsville  Mut.  F. 
Ins.  Co.  v.  Minncqua  Springs  Improv.  Co.  100 
Pa.  137 ;  Indiana  Ins.  Co.  v.  Hartwell,  123 
Ind.  177,  24  N.  E.  100. 
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Prindeville  made  no  representations,  but 
if  he  had  made  representations  they  were 
those  of  the  insured  alone. 

Grace  v.  American  Cent.  Ins.  Co.  109  U. 
S.  278,  27  L.  ed.  932,  3  Sup.  Ct.  Rep.  207 ; 
Devens  v.  Mechanics'  d  T.  Ins.  Co.  83  N.  Y. 
168;  Mellen  v.  Hamilton  F.  Ins.  Co.  5  Duer, 
101 ;  Lee  V.  Guardian  F.  Ins.  Co.  5  Ins.  L.  J. 
26;  Birch,  F.  Ins.  Contr.  p.  382;  Mellen  ▼. 
Hamilton  F.  Ins.  Co.  17  N.  Y.  609. 

Brokers  are  only  agents,  under  the  statute, 
when  they  actually  do  some  act  as  agents  for 
the  company,  with  the  knowledge  and  by  the 
authority  of  the  company,  under  such  cir- 
cumstances that  they  actually  represent  the 
company  in  good  faith. 

Birch,  F.  Ins.  Contr.  %  368;  American  Exp. 
Co.  Y.  Triumph  Ins.  Co.  5  Ins.  L.  J.  466; 
Union  Nat.  Bank  v.  German  Ins.  Co.  34  U.  S. 
App.  398,  71  Fed.  Rep.  473,  18  C.  C.  A.  203. 

Courts  of  law  enforce  or  reject  a  written 
contract,  but  do  not  reform  it.  Hence  the 
reformation  of  instruments  has  always  been 
within  the  exclusive  jurisdiction  of  courts  of 
equity. 

Story,  £q.  Jur.  468;  I  Vinson  v.  Hutton,  98 
U.  S.  79,  25  L.  ed.  66;  Hammel  v.  Queen  Ins. 
Co.  50  Wis.  240,  6  N.  W.  805 ;  Winnipiseoges 
Paper  Co.  v.  Eaton,  64  N.  H.  234,  9  Atl.  221 ; 
Cunningham  v.  Wrenn,  23  111.  64. 

Messra.  John  'WoodbrldKe  and  'Will- 
iam  N.  Jonea,  for  defendant  in  error: 

It  was  the  duty  of  the  company,  when  in- 
formed of  the  other  insurance,  either  to  de- 
cline the  risk,  or  to  indorse  its  consent  upon 
the  policy.  It  was  a  fraud  to  issue  the  pol- 
icy, and  then  deny  its  validity  because  of  its 
failure  to  indorse  the  required  consent  to 
other  insurance. 

New  England  F.  d  M.  Ins.  Co.  v.  Schettler, 
38  111.  170;  Phenix  Ins.  Co.  v.  Hart,  149  111. 
524,  36  N.  E.  990;  Phenix  Ins.  Co.  v.  Stocks^ 
149  III.  329,  36  N.  E.  408;  Atlantic  Ins.  Co. 
V.  Wright,  22  111.  473;  Farmers'  d  M  Ins.  Co. 
V.  Chestnut,  50  111.  116,  99  Am.  Dec  492; 
Commercial  Ins.  Co.  v.  Ives,  56  111.  402; 
Andea  Ina.  Co.  v.  Fiah,  71  111.  620;  St.  Paul 
F.  d  M.  Ina.  Co.  v.  Wells,  89  111.  82 ;  Amer- 
ica/n  Ins.  Co.  v.  Luttrell,  89  111.  314;  Union 
Ins.  Co.  V.  Chipp,  93  111.  96;  Germania  F. 
Ins.  Co.  V.  McKee,  94  111.  494. 

A  soliciting  agent  for  life  insurance  com- 
panies is  the  agent  of  the  insurer  for  all  pur- 
poses in  connection  with  the  application  for 
and  issuance  of  the  policy. 

Union  Mut.  L.  Ins.  Co.  ▼.  Wilkinson,  IS 
Wall.  222,  20  L.  ed.  617;  American  L.  Ina. 
Co.  V.  Mahone,  21  Wall.  152,  22  L.  ed.  593; 
New  Jersey  Mut.  L.  Ins.  Co.  v.  Baker,  94  U. 
S.  610,  24  L.  ed.  268 ;  Rowley  v.  Empire  Ins. 
Co.  36  N.  Y.  .550 ;  Brandup  v.  St.  Paul  F.  d 
M.  Ins.  Co.  27  Minn.  393,  7  N.  W.  735 ;  First 
Nat.  Bank  v.  American  Cent.  Ins.  Co.  58 
Minn.  492,  60  N.  W.  345;  Beotcher  v.  Hawk- 
eye  Ins.  Co.  47  Iowa,  253 ;  Bennett  v.  Council 
Bluff  a  Ina.  Co.  io  Iowa,  600,  31  N.  W.  948; 
West  End  Hotel  d  Land  Co.  v.  American 
F.  Ina.  Co.  74  Fed.  Rep.  114;  Standard  Life 
d  Acci.  Ins.  Co.  v.  Eraser,  44  U.  S.  App.  604, 
76  Fed.  Rep.  705.  22  C.  C.  A.  499. 
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The  distinction  attempted  between  a 
"broker"  and  an  ''agent"  is  untenable. 

Sun  Mut.  Ina.  Co,  v.  Baginaw  Barrel  Co, 
114  111.  99;  NeiDwk  F,  Inn.  Co.  y.  Sammons, 
110  111.  166;  LyoMnvng  F,  Ins.  Co.  v.  Ward, 
90  111.  545;  Baaaett  y.  American  F.  Ina.  Co, 
2  Hughes,  531,  Fed.  Gas.  No.  1,094. 
On  peiiium  for  rehearing. 

The  concurrent  insurance  was  not  within 
the  provisions  of  the  policy  at  all.  The  pol- 
icy provides  that  it  shall  be  void  if  the  in- 
sured now  has  or  shall  hereafter  make  or 
procure  any  other  contract  of  insurance. 

This  language  does  not  include  other  in- 
surance, like  that  in  this  case,  which  was 
made,  not  before  or  after  the  delivery  of  the 
policy,  but  contemporaneously  with  it. 

Moulor  V.  American  L.  Ina.  Co.  Ill  U.  S. 
335,  28  L.  ed.  447,  4  Sup.  Ct  Rep.  466;  Ni- 
agara F.  Ina.  Co.  v.  Scammon,  100  111.  644; 
May,  ins.  2d  ed.  |  175;  Aurora  F,  Ina.  Co.  y. 
Eddy,  55  111.  213. 

The  assured  relied  on  the  company  to  de- 
liver to  him  a  valid  policy,  parted  with  his 
money  upon  his  faith  in  the  conduct  of  the 
company,  reposed  upon  the  validily  of  the 
insurance,  and,  without  any  notice  of  defect 
in  his  policy,  suffered  loss  by  fire. 

Putnam  v.  ComnioiMoealth  Ina.  Co.  4  Fed. 
Rep.  753;  Diebold  v.  Phoenix  Ina.  Co.  33  Fed. 
Rep.  807 ;  Roberta  v.  Continental  Ina.  Co.  41 
Wis.  321 ;  Smith  v.  Commonwealth  Ina.  Co. 
49  Wis.  322,  5  N.  W.  804 ;  Goaa  v.  Agricul- 
tural Ina.  Co.  92  Wis.  233,  65  N.  W.  1036; 
Dowling  v.  Lancaahire  Ina.  Co.  92  Wis.  63, 
31  L.  R.  A.  112,  65  N.  W.  738;  McDonald  v. 
Fire  Aaao.  of  Philadelphia,  93  Wis.  348,  67 
N.  W.  719;  De  Witt  v.  Home  Forum  Benefit 
Order,  95  Wis.  305,  70  N.  W.  476;  Havena 
y.  Home  Ina.  Co.  Ill  Ind.  90,  12  N.  E.  137; 
Manchester  F.  Aaaur.  Co.  v.  Koemer,  13  Ind. 
App.  372,  40  N.  E.  1110;  Inaurance  Co.  of  N. 
A.  V.  McDowell,  50  111.  120,  99  Am.  Dec.  497 ; 
Commercial  Ina.  Co.  v.  Ivea,  56  111.  402; 
Am^ican  Ina.  Co.  y.  Luttrell,  89  111.  314; 
Oermania  F.  Ina.  Co.  v.  McKee,  94  111.  494; 
Pitney  v.  Glena  Falla  Ina.  Co.  65  N.  Y.  6; 
Robbina  v.  Springfield  F.  d  M.  Ina.  Co.  149 
N.  Y.  477,  44  N.  E.  159;  Cfray  v.  Qermania 
F.  Ina.  Co.  84  Hun,  504,  32  N.  Y.  Supp.  424 ; 
McOonigle  v.  Suaquehanna  Mut.  F.  Ina.  Co. 
168  Pa.  1,  31  Atl.  868;  American  Employera* 
Liability  Ina.  Co.  v.  Fordyce,  62  Ark.  562, 
36  a.  W.  1051;  Weat  Coaat  Lumber  Co.  v. 
State  Inveat.  d  Ina.  Co.  98  Cal.  502,  33  Pac. 
258;  Carrugi  v.  Atlantic  F.  Ina.  Co.  40  Ga. 
135,  2  Am.  Rep.  567 ;  Clay  v.  Phoeniw  Ina.  Co. 
97  Ga.  44,  25  S.  E.  417 ;  Bennett  v.  Council 
Bluff  a  Ina.  Co.  70  Iowa,  600,  31  N.  W.  948; 
Erb  y.  Fidelity  Ina.  Co.  99  Iowa,  727,  69  N. 
W.  261;  Mihcaukee  Mechanical  Ina.  Co.  y. 
Brown,  3  Kan.  App.  225,  44  Pac.  35;  tfiag- 
arc  F.  Ina.  Co.  v.  Johnaon,  4  Kan.  App.  16, 
45  Pac.  789;  Queen  Ina.  Co.  v.  Kline,  17  Ky. 
L.  Rep.  619,  32  S.  W.  214;  Phoenix  Ina.  Co. 
y.  Angel,  18  Ky.  L.  Rep.  1034,  38  S.  W.  1067; 
Emlaw  y.  Travelera'  Ina.  Co.  108  Mich.  554, 
66  N.  W.  469;  Redatake  v.  Cumberland  Mut. 
F.  Ina.  Co.  44  N.  J.  L.  294 ;  Geib  v.  Interna- 
iional  Ina.  Co.  1  Dill.  443,  Fed.  Caa.  No. 
6,298;  Putnam  y.  Commonwealth  Ina.  Co, 
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18  Blatchf.  368,  4  Fed.  Rep.  753;  Reed  v. 
Equitable  F.  d  M.  Ina.  Co.  17  R.  I.  785,  18 
L.  R.  A.  496,  24  Atl.  833;  Brandup  v.  St. 
Paul  F.  d  M.  Ina.  Co.  27  Minn.  393,  7  N.  W. 
735 ;  Firat  Nat.  Bank  v.  American  Cent.  Ina, 
Co.  58  Minn.  492,  60  N.  W.  345;  Anderson 
y.  Manchester  Fire  Aaaur.  Co.  59  Minn.  182, 
60  N.  W.  1095,  63  N.  W.  241;  Mitchell  v. 
Miaaiaaippi  Home  Ina.  Co.  72  Miss.  53,  18  So. 
80;  American  F.  Ina.  Co.  v.  Firat  Nat.  Bank^ 
73  Miss.  469,  18  So.  931 ;  Pa/raona  v.  Knox- 
ville  F.  Ina.  Co.  132  Mo.  583,  31  S.  W.  117, 
34  S.  W.  476;  Columbia  Planing  Mill  Co.  v. 
American  F.  Ina.  Co.  59  Mo.  App.  204 ;  Roch- 
eater  Loan  d  Bkg.  Co.  v.  Liberty  Ina.  Co.  44 
Neb.  537,  62  N.  W.  877;  Qraham  v.  Ameri- 
can F.  Ina,  Co.  48  S.  C.  195,  26  S.  E.  323; 
Plantera^  Mut.  Ina.  Co,  v.  Lyona,  38  Tex.  253; 
GermQA%  Ina.  Co.  v.  Everett  (Tex.  Civ.  App.) 

36  S.  W.  125;  Hartford  F.  Ina.  Co.  v.  Moore, 
13  Tex.  Civ.  App.  644,  36  S.  W.  146;  Weat 
V.  Norwich  Union  F.  Ina.  Soc.  10  Utah,  442, 

37  Pac.  685;  Colea  v.  Jefferaon  Ina.  Co.  41 
W.  Va.  261,  23  8.  E.  732. 

Policies  of  insurance  are  long,  involved, 
and  technical.  It  is  the  business  and  duty 
of  the  insurance  broker,  as  a  specialist  in 
this  line,  to  see  to  it  that  the  policies  are  in 
proper  form. 

Park  v.  Hamond,  4  Campb.  344;  Mallough 
v.  Barber,  4  Campb.  150;  Turpin  v.  Bilton, 
5  Mann.  &  Q.  455;  De  Taatett  v.  Crouaillat, 
2  Wash.  C.  C.  132,  Fed.  Gas.  No.  3,828;  1 
Joyce,  Ins.  91  674-678. 

Jenkins,  Circuit  Judge,  delivered  the 
opinion  of  the  court: 

If,  under  the  ccmstruction  of  the  statute 
of  the  state  of  Illinois  ( 1  Starr  k  C.  Stat  p. 
1322)  held  by  the  supreme  court  of  that 
state  in  Continental  Ina.  Co.  v.  Ruckman, 
127  111.  364,  376,  20  N.  E.  77,  Prindeville 
must  be  deemed  the  agent  of  the  insurance 
company  with  respect  to  the  transaction  in 
hand,  the  question  is  presented  whether  his 
knowledge,  prior  to  the  issuance  of  the  policy, 
of  intended  other  insurance,  will  vitiate  a 
stipulation  in  the  policy  forbidding  such 
other  insurance.  It  is  the  settled  law  with 
respect  to  written  contracts  of  insurance,  as 
well  as  to  other  written  contracts,  that  all 
negotiations  or  agreements  leading  up  to  the 
written  contract  are  merged  in  it,  and  that 
parol  evidence  of  a  supposed  prior  agreement 
cannot  be  entertained  to  contradict  the  ex- 
press stipulations  of  the  written  contract. 
Thus,  in  Thompaon  v.  Knickerbocker  L.  Ina. 
Co.  104  U.  S.  262,  259,  26  L.  ed.  765,  768,  it 
was  ruled  that  "a  parol  agreement,  made  at 
the  time  of  issuing  a  policy,  contradicting 
the  terms  of  the  policy  itself,  like  any  other 
parol  agreement  inconsistent  with  a  written 
instrument  made  contemporary  therewith,  is 
void,  and  cannot  be  set  up  to  contradict  the 
writing."  We  have  had  occasion  to  speak 
to  the  same  effect,  and  in  no  doubtful  lan- 
guage. Union  Stock  Yarda  d  Tranait  Co.  v. 
Western  Land  d  Cattle  Co.  18  U.  S.  App.  438, 
453,  59  Fed.  Rep.  49,  7  C.  C.  A.  660 ;  Oorrell 
V.  Home  L.  Ina.  Co.  24  U.  S.  App.  188,  63  Fed. 
Rep.  371,  11  C.  C.  A.  240;  Chicago  Lum- 
ber Co.  y.  Comatook,  34  U.  8.  App.  414,  71 
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Fed.  Rep.  477,  18  C.  C.  A.  207.  The  written 
contract  speaks  conclusively  the  agreement 
of  the  parties,  and  cannot  be  contradicted  by 
parol.  Therefore  a  supposed  agreement  to 
permit  other  insurance,  made  before  the 
written  contract,  cannot  avail  to  defeat  the 
subsequent  express  stipulations  of  the  writ^ 
ten  instrument.  Much  lesif  can  mere  knowl- 
edge of  an  intention  of  the  proposed  insured 
to  effect,  or  that  he  had  effected,  other  in- 
surance, avoid  the  conditions  of  the  subse- 
quent written  contract.  The  insured  knows, 
or  is  bound  to  inform  himself,  of  the  condi- 
tions and  stipulations  of  his  contract  before 
its  acceptance.  He  should  not  be  allowed  to 
accept  the  contract,  and  afterwards  defeat 
an  essential  condition  of  it,  through  plea  of 
ignorance  of  its  conditions.  Nor  do  we  un- 
derstand that  the  doctrine  of  waiver  can 
have  application  here.  A  waiver  is  an  inten- 
tional relinquishment  of  a  known  right, — an 
election  by  one  to  dispense  with  something 
of  value,  or  to  fore|po  some  advantage  he 
might  have  taken  or  insisted  upon.  Warren 
V.  Crane,  60  Mich.  301,  16  N.  W.  466.  Mr. 
Bishop  thus  defines  the  term: 

"Waiver  is  where  one  in  possession  of  any 
right,  whether  conferred  by  law  or  by  con- 
tract, and  of  full  knowledge  of  the  material 
facte,  does  or  forbears  the  doing  of  something 
inconsistent  with  the  existence  of  the  right 
or  of  bis  intention  to  rely  upon  it;  thereupon 
he  is  said  to  have  waived  it,  and  he  is  pre- 
cluded from  claiming  anything  by  reason  of 
it  afterward."    Bishop,  Contr.  9  792. 

But  manifestly  there  can  be  no  waiver  of 
a  nonexisting  right, — of  that  which  does  not 
exist.  Delivery  of  the  policy  oonteining  the 
stipulations  against  other  insurance  under 
circuuistences  which  indicate  a  previous  or 
contemporaneous  parol  agreement  that  such 
other  insurance  would  be  permitted  cannot 
avail,  for  within  the  decision  in  Thompeon  v. 
Kniokerhooker  Ins.  Co.  104  U.  S.  262,  260,  20 
L.  ed.  766,  768,  and  the  other  eases  cited,  no 
prior  or  contemporary  parol  agreement  can 
DC  set  up  to  contradict  the  writing.  Tho 
waiver  must  be  subsequent  to  the  written 
contract,  and,  to  be  operative,  must  be  made, 
not  only  with  knowledge  of  the  fact  of  other 
insurance,  and  with  intent  to  waive  the  pro- 
visions of  the  existing  contract,  but  must  be 
supported  by  a  valuable  consideration,  or  be- 
come operative  by  way  of  estoppel.  Here, 
subsequent  to  the  supposed  knowledge  of  an 
intent  to  effect  other  insurance,  the  parties 
stipulated  by  their'  contract  that  it  should 
be  void  if  other  insurance  had  been  or  should 
be  effected,  and  that  no  waiver  of  anv  condi- 
tion of  the  contract  should  be  valid  unleiis 
written  upon  or  atteched  to  the  policy.  An 
intent  to  waive  cannot  be  entertained  from 
the  mere  fact  of  knowledge  in  the  face  of  an 
express  term  of  the  contract  made  and  deliv- 
ered subsequent  to  such  knowledge.  There 
was  here  shown  no  intent  or  agreement  to 
waive  subsequent  to  the  delivery  of  the  con- 
tract, and  no  consideration  for  a  waiver  is 
disclosed,  nor  is  any  estoppel  proved. 
There  was  no  act  or  conduct  upon  the  part 
of  the  insurance  company  subsequent  to  the 
delivery  of  t^  contract,  inducing  change  of 
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position  by  the  insured.  He  knew,  or  should 
have  known,  of  the  conditions  of  the  policy, 
and,  BO  knowing  them,  was  informed  of  the 
terms  of  the  contract  proposed  by  the  insur- 
ance company,  and  with  such  knowledge  paid 
the  premium  demanded.  There  was,  subse- 
quent to  the  delivery  of  the  contract,  no  act 
by  the  insurance  company  prejudicial  to  the 
insured.  It  was  the  duty  of  the  latter  to 
have  disclosed  to  the  company  the  other  in- 
surance effected,  and  to  procure  to  be  in- 
dorsed upon  the  policy  a  written  waiver  of 
the  condition.  We  have  ruled  upon  the  pre- 
cise question  in  VnUm  Nat.  Bank  v.  German 
Ins.  Co.  34  U.  S.  App.  397,  71  Fed.  Rep.  473, 
18  C.  C.  A.  203, — a  case  that  is  the  counter- 
part of  the  one  in  hapd.  There,  prior  to  the 
issuance  of  the  policy,  the  agent  of  the  com- 
pany knew  of  and  had  himself  issued  other 
insurance  upon  the  property  covered  by  the 
policy.  We  there  held  that  such  knowledge 
could  not  affect  the  written  stipulations  of 
the  subsequent  contract,  and  that  the  policy 
declared  conclusively  the  agreement  of  the 
parties.  We  are  unable  to  distinguish  that 
case  from  the  one  before  us,  and  our  niding 
here  must  accord  with  that  decision.  In  a 
proper  case,  and  in  a  proper  proceeding,  a 
contract  which,  through  error,  mistake, 
or  fraud,  does  not  speak  the  actual  agree- 
ment of  the  parties,  may  be  reformed  in  equi- 
ty. Such  was  the  case  in  Continental  Ins. 
Co.  V.  Ruckman,  127  111.  364,  376,  20  N.  E. 
77,  where  reformation  of  the  policy  waa 
sought  and  decreed  in  equity.  No  sudi  case 
is  presented  here.  The  assured  brought  suit 
at  law  upon  the  policy,  and  stends  upon  the 
very  terms  of  his  contract.  He  asks  no  ref- 
ormation of  it,  and  cannot,  in  this  action  at 
law,  avoid  ite  express  stipulations. 

Error  is  also  assigned  for  certein  remarks 
of  the  presiding  judge  during  the  course  of 
the  trial  and  upon  the  examination  of  wit- 
nesses. The  brief  of  counsel  does  not,  as  it 
should,  refer  us  to  the  pages  of  the  record 
which  are  thought  to  contein  the  objectiona- 
ble language.  We  might  properly,  therefore, 
and  for  that  reason,  decline  to  entertein  the 
comnlaint,  and  in  fact  it  appears  from  an 
examination  that  some  of  the  language  com- 
plained of  and  steted  at  large  in  the  brief 
is  not  conteined  in  the  record.  In  view  of 
our  ruling  upon  the  question  previously  con- 
sidered, we  think  it  unnecessary  to  pass  upon 
the  language  of  which  complaint  is  made. 
It  is  sufficient  to  say  upon  the  subject  in  gen- 
eral that  every  party  in  a  court  of  justice  is 
entitled  to  a  fair  and  impartial  trial  of  his 
cause,  and  that  neither  court  nor  counsel 
may  rightfully  use  language  in  the  presence 
and  hearing  of  a  jury  which  shall  tend  to  ex- 
cite passion  or  prejudice,  or  prevent  calm, 
dispassionate  consideration  of  the  case. 
Reynolds  v.  United  States,  98  U.  S.  146,  168, 
26  L.  ed.  244,  261;  Hicks  v.  United  States, 
160  U.  S.  442,  462,  37  L.  ed.  1137,  1141,  14 
Sup.  Ct.  Rep.  144;  Starr  v.  United  States, 
163  U.  S.  614,  38  L.  ed.  841,  14  Sup.  Ct.  Rep. 
910;  Hickoi^  v.  United  States,  160  U.  S.  408, 
426.  40  L.  ed.  474,  480,  16  Sup.  Ct.  Rep.  327 ; 
Atchison,  T.  d  S.  F.  R.  Co.  v.  Meyers,  24  U. 
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6.  App.  295, 304,  eS  Fed.  Rep.  793, 11  C.  C.  A. 
439. 

The  judgment  ie  reversed,  and  the  cause 
remanded,  with  direcUonB  to  the  court  below 
to  award  a  new  trial. 

A  petition  for  rehearing  having  been  filed, 
Jenkins,  Circuit  Judge,  on  February  7, 
1899,  delivered  the  following  additional  opin- 
ion: 

The  facts  in  this  case  are  sufficiently  stated 
in  our  former  opinion.     63  U.  S.  App.  617, 
62  Fed.  Rep.  406,  27  C.  C.  A.  42,  ante,  463. 
We  granted  a  rehearing  of  the  cause  princi- 
pally   for    a    discussion    of    the    question 
whether  Prindeville,  either  as  a  matter  of 
law  or  as  a  matter  of  fact,  could  be  deemed 
the  agent  of  the  insurance  company,  appel- 
lant, m  effecting  the  insurance  in  question. 
Aided  by  the  oral  arguments  at  such  rehear- 
ing, and  in  view  of  certain  decisions  of  the 
supreme  court  of  the  state  of  Illinois,  we 
have  carefully  considered  the  case,  both  with 
respect  to  the  question  whether  such  agency 
can  be  deemed  established  as  matter  of  fact 
or  as  matter  of  law,  and  the  further  question 
whether,  under  the  statute  of  the  state  of 
Illinois,  he  must  be  deemed  to  be  the  agent  of 
the  insurance  company  because  he  partici- 
pated in  procuring  the  insurance  in  question. 
The  evidence  to  our  minds  is  undisputed  and 
conclusive  that  Prindeville  had  never  been 
in  the  service  of  this  insurance  company,  was 
never  authorized  by  it  or  its  general  agents 
to  procure  anv  insurance  for  it,  was  employed 
by  the  defendant  in  error  to  procure  insur- 
ance for  him  in  such  companies  as  he  might 
approve;  that  he  placed  such  insurance  in 
several  companies,  applying  to  the  general 
agents  of  the  plaintiff  in  error  for  a  policy 
in  that  company;  that  he  signed,  on  behalf  of 
the  defendant  in  error,  the  application  for 
that  insurance,  and  authorized  the  state- 
ments therein  contained;   that  neither  the 
plaintiff  in  error  nor  its  general  agents  were 
at  any  time  advised  by  Prindeville  or  by  the 
defendant  in  error  or  by  any  other  person 
that  other  insurance  upon  the  property  in- 
sured had  been  or  was  expected  to  be  pro- 
cured;  that  Prindeville  received  from  the 
several  companies,  probably  upon  the  same 
day,  the  policies  for  which  he  had  applied, 
delivered  them  to  the  defendant  in  error,  and 
received  from  him  the  premiums.    He  there- 
upon paid  to  the  general  agents  of  the  plain- 
tiff in  error  the  premium  due  to  the  company, 
and  was  allowed  by  the  general  agents  a  cer- 
tain commission.    The  question,  then,  is  (ir- 
respective of  the  statute  of  the  state  of  Illi- 
nois,  which    we    will   consider    hereafter) 
whether  Prindeville,  by  reason  of  the  facta 
stated,  was  the  agent  of  the  insurance  com- 
pany in  such  manner  and  to  such  extent  that 
the  company  is  chargeable  with  the  knowledge 
that  he  was  possessed  of  other  insurance 
upon  the  property  insured.     We  are  of  opin- 
ion that  he  was  not,  and  that  the  insurance 
company  Was  not  bound  by  his  knowledge. 
Unless  the  fact  that  he  was  allowed  by  the 
general  agents  a  commission — a  certain  prp- 
portion  of  the  amount  which  they  received 
from  the  company  for  placing  insurance^ 
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can  be  deemed  to  constitute  him  an  agent, 
there  is  no  color  for  declaring  him  such.  It 
might  with  equal  propriety  be  said  that  if 
the  son  of  the  plaintiff  in  error  had,  on  be- 
half of  his  father,  sought  this  insurance  and 
that  plaoBd  in  other  companies,  the  plaintiff 
in  error  would  be  chargeable  with  the  knowl- 
edge that  the  son  was  possessed  of  other  insur- 
ance obtained  by  him  for  his  father.  Tlic 
payment  by  the  general  agents  to  Prindeville 
of  a  certain  share  of  the  commissions  which 
they  were  entitled  to  retain  of  the  pcemium 
did  not  constitute  him  an  agent  of  the  com- 
pany. That  fact  did  not  authorize  him  in 
any  way  to  represent  the  company  by  his  act, 
or  to  charge  them  with  his  knowledge.  He 
never  had  been,  and  was  not  then,  in  the  serv- 
ice of  the  insurance  company.  He  was  em- 
ployed by  the  defendant  in  error.  Prinde- 
ville made  application  for  him,  and  made  the 
representations  and  warranties  in  his  behalf. 
The  policy  was  delivered  to  Prindeville  as 
the  agent  of  the  defendant  in  error.  It  does 
not  matter  that  the  general  agents  of  the  in- 
surance company  delivered  the  policy  to 
Prindeville  for  the  defendant  in  error  with- 
/>ut  exacting  payment  of  the  premium  at  the 
moment.  If  they  saw  fit  to  trust  either  of 
them  for  the  amount  until  Prindeville  could 
hand  to  his  principal  the  policy  and  receive 
the  premium,  that  was  their  choice  and  risk. 
The  policy  was  none  the  less  delivered  when 
it  was  handed  to  Prindeville  as  the  agent  of 
the  defendant  in  error,  and  was  in  force  from 
that  moment.  If  the  property  covered  by  it 
had  been  destroyed  before  Prindeville  had  op-* 
portunity  to  hand  the  policy  to  his  principal, 
it  would  have  been  a  loss  covered  by  this  pol- 
icy. It  was  effective  according  to  its  terms 
from  the  moment  of  the  delivery  of  the  policy 
to  Prindeville.  Unon  the  question  who^e 
agent  was  he,  the  fact  that  the  general  agents 
allowed  to  Prindeville  a  certain  proportion 
of  their  commission  for  placing  the  insur- 
ance in  their  company,  if  coupled  with  other 
facts,  might  be  of  some  avail  in  determining 
the  question  of  agency;  but,  standing  alone, 
it  is  without  pro£itive  force. 

Thus,  the  supreme  court  of  Illinois  has 
said,  in  Lycoming  F,  Ins,  Co.  v.  Rubin,  79  III. 
403:  ''This  supposed  agent  is  Mr.  Ludlum, 
who  was  not  at  that  time,  nor  at  any  other 
time,  the  appointed  agent  of  this  company. 
He  was  a  man  in  the  habit  of  picking  up,  as  a 
broker  on  the  street,  any  risk  of  which  he 
might  get  information.  It  was  on  his  appli- 
cation to  appellee  to  permit  him  to  place 
some  insurance  for  appellee  that  the  policy 
was  written.  .  .  .  After  this  showing, 
Ludlum  took  the  application  to  the  agent  of 
the  company,  and  obtained  the  policy  in 
questioo  In  this  he  was  the  agent  of  ap- 
pellee, and  not  of  appellants.  The  fact  that 
the  agent  allowed  him  a  commission  does 
not  change  the  character  in  which  he  acted." 

And  so,  also,  in  American  F.  Ins.  Co.  v. 
Brooks,  83  Md.  22,  34  Atl.  373,  the  principle 
is  thus  stated:  "It  appears  to  be  well  set- 
tled that,  when  one  engages  another  to  pro- 
cure insurance,  the  person  so  employed  is  the 
agent  of  the  insured,  and  not  of  the  insurer, 


456 


United  States  Cibcuit  Codbt  of  Appeals. 


Oct., 


in  all  matters  connected  with  aucb  procure- 
ment." 

See  also  Germania  F.  Ins.  Co.  ▼.  Klewer, 
129  111.  699,  611,  22  N.  E.  489;  Standard  Oil 
Co.  V.  Ti-iiimph  Ins.  Co.  64  N.  Y.  85 ;  Devens 
V.  MecJianios'  d  T.  Ins.  Co.  83  N.  Y.  168; 
Mcllen  V.  Hamilton  F.  Ins.  Co.  5  Duer,  101; 
Hartford  F.  Ins.  Co.  v.  Reynolds,  36  Mich. 
502;  Indiana  Ins.  Co.  v.  Hartwell,  123  Ind. 
177,  24  N.  E.  100;  Hamblet  ▼.  City  Ins.  Co. 
36  Fed.  Rep.  118;  Ostrander,  Ins.  $  45;  Me- 
chem.  Agency,  §  931;  Wharton,  Agency,  9 
708 :  May,  Ins.  $9  122,  123. 

We  come,  then,  to  the  question  whether, 
under  the  statute  of  the  state  of  Illinois, 
Priudeville  must  be  regarded  as  the  agent  of 
the  insurer,  and  in  what  respect  such  agent, 
and  whether  his  knowledge  should  be  im- 
puted to  the  insurer.  In  other  words,  has 
the  statute,  as  between  insurer  and  insured, 
worked  any  change  in  the  law?  The  statute 
to  which  we  are  referred  is  part  of  chapter 
73  of  the  Revised  Statutes  of  Illinois,  and  is 
part  of  §  40.  That  section  treats  of  the 
terms  upon  which  foreign  companies  may  be 
authorized  to  do  business  in  the  state  of  Illi- 
nois. It  provides  for  the  appointment  of  an 
attorney  in  the  state  upon  whom  process  may 
be  served,  and  that  a  written  instrument  cer- 
tifying such  appointment  shall  be  lodged 
with  the  auditor  of  public  accounts.  It  pro- 
vides that  a  copy  of  the  charter  shall  be  filed 
with  the  auditor,  for  the  deposit  of  certain 
securities  by  a  company  organized  under  any 
foreign  government,  and  that  it  shall  not  be 
lawful  for  any  agent  to  act  for  any  company 
referred  to  in  taking  risk  or  transacting  the 
business  of  fire  or  inland  navigation  insur- 
ance in  the  state  of  Illinois  without  procur- 
ing from  the  auditor  of  public  accounts  a 
certificate  of  authority  stating  that  the  com- 
pany has  complied  with  the  requisitions  of 
the  act,  and  providing  a  certain  penalty  for 
violation  of  the  act.  Then  follows  the  pro- 
vision in  question :  "Every  agent  of  any  in- 
surance company  shall,  in  all  advertisements 
of  such  agency,  publish  the  location  of  the 
company,  giving  the  name  of  the  city,  town, 
or  village  in  which  the  company  is  located, 
and  the  state  or  government  under  tiie  laws 
of  which  it  is  organized.  The  term  'agent' 
or  'agents,'  used  in  this  section,  shall  include 
an  acknowledged  agent,  surveyor,  broker,  or 
any  other  person  or  persons  who  shall,  in 
any  manner,  aid  in  transacting  the  insurance 
business  of  any  insurance  company  not  in- 
corporated by  the  laws  of  this  state." 

The  subsequent  section  of  the  chapter  pro- 
vides for  revocation  of  the  certificate  by  the 
auditor  in  ease  of  false  anual  reports,  for 
the  examination  by  the  auditor  into  the  busi- 
ness of  the  company,  and  contains  general 
provisions  with  respect  to  the  inspection  of 
state  and  foreign  companies.  The  part  of 
the  statute  quoted  is  the  only  provision  to 
which  we  are  referred,  or  which  we  have  been 
able  to  find,  upon  which  is  rested  the  conten- 
tion that  Prindeville  is  thereby  created  the 
agent  of  the  insurance  company. 

It  is  apparent  from  the  examination  of  the 
provisions  of  this  chapter  that  the  legisla- 
ture of  the  state  of  Illinois  is  dealing  wiUi 
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the  relations  which  shall  exist  between  for- 
eign insurance  companies  and  the  authority 
of  the  state,  and,  as  to  them,  declares  what 
shall  be  done  by  such  companies  before  they 
shall  be  authorized  to  do  business  within  the 
state,  or  to  continue  the  business  of  insur- 
ance under  such  authorization.  It  provides 
penalties  for  any  infraction  of  the  law.  It 
sought  to  so  he<ige  about  the  transaction  of 
the  business  of  insurance  that  no  foreign  in- 
surance company,  by  any  cunning  device, 
could  overreach  the  statute  and  transact 
business  within  the  state  without  compliance 
with  the  terms  of  the  statute.  It  imposes 
penalties,  not  only  upon  the  company  which 
should  so  unlawfully  transact  business  with- 
in the  state,  but»  since  the  company  was 
beyond  the  reach  of  its  courts,  like  penalties 
were  imposed  upon  anyone  within  the  state 
who  should  act  for  such  company  unlawfully 
transacting  business  within  the  state.  And, 
that  there  might  be  no  escape  from  compli- 
ance with  the  law,  it  was  enacted  that  the 
term  "agent,"  as  used  in  the  section  in  ques- 
tion, should  include  an  acknowledged  agent, 
surveyor,  broker,  or  other  person  or  persona 
who  shall  in  any  manner  aid  in  transacting 
insurance  business  of  any  insurance  com- 
pany not  incorporated  by  the  laws  of  the 
state.  Any  such  person  was  declared  to  be 
the  agent  of  the  company  with  respect  to 
the  penalties  declared  oy  the  statute.  This^ 
was  done  that  there  might  be  no  evasion  of 
the  statute.  This  view  of  the  sense  in 
which  the  term  "agent"  is  defined,  and  the 
purpose  sought  to  be  accomplirhed,  throws 
light  upon  the  decisions  of  the  supreme 
court  of  Illinois  which  we  are  about  to  con- 
sider. The  statute  did  not  undertake  to  say 
that,  as  between  the  insurer  and  insured, 
one  who  acts  for  the  insured  in  procuring 
insurance  should  be  deemed  *'0  be  the  agent 
of  the  insurer. 

The  case  of  People  v.  People's  Lns.  Ex- 
change, 120  111.  466,  2  L.  R.  A.  340,  18  N.  E. 
774,  was  an  action  brought  in  the  name  of 
the  people  to  recover  certain  penalties  pro- 
vided by  the  section  of  the  statute  to  which 
we  have  referred.  The  defendant  was  a  cor- 
poration of  Illinois,  had  an  office  in  Chicago, 
and  was  engaged  in  soliciting  and  procuring 
insurance,  delivering  the  policies,  and  col- 
lecting premiums.  It  clearly  appeared  that 
its  actual  business  was  to  procure  insur- 
ance for  various  parties  in  insurance  com- 
panies doing  business  in  other  states  which 
were  not  allowed  to  transact  the  business  of 
insurance  in  the  state  of  Illinois ;  and  the  de- 
fendant insisted  that  it  acted,  not  as  agent 
of  the  insurer,  but  as  agent  of  the  insured. 
It  clearly  was  a  case  of  an  attempted  eva- 
sion of  the  statute.  It  solicited  the  insur- 
ance. Policies  were  issued  upon  its  repre- 
sentations to  the  foreign  companies  as  to 
the  condition  and  situation  of  the  property 
proposed  to  be  insured.  The  policies  were 
sent  by  mail  to  the  defendant,  and  by  it  de- 
livered to  the  insured.  It  collected  the 
premium,  and  remitted  the  same  to  the  in- 
surance companies,  deducting  the  commis- 
sions. Clearly,  it  was  the  agent  of  the  for- 
eign companies,  within  the  meaning  of  th« 
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stAtute,  &nd  properly  Bubject  to  the  penaltieB 
the  Btatute  imposed.  As  the  court  re- 
marked: "Suppose  the  defendant  corpora- 
tion  was  not  tne  agent  of  the  foreign  insur- 
ance companies,  in  the  ordinary  sense  of  that 
term,  still,  if  it  in  any  manner  aided  these 
companies  in  the  transaction  of  the  business, 
it  will,  within  the  meaning  of  the  act,  be  li- 
able." 

We  certainly  are  not  inclined  in  any  way 
to  didsent  from  that  decision. 

In  Continental  Ins.  Co.  y.  Ruokman,  127 
111.  364,  20  N.  £.  77,  an  action  in  chancery 
was  brought  by  the  insured  for  the  reforma- 
tion of  a  policy  of  insurance,  and  for  a  de- 
cree for  the  amount  of  the  loss.  Whipple 
and  Smiley  were  the  agents  of  the  insurance 
company  at  Alton.  Milne  was  in  their  serv- 
ice, and  accustomed  to  solicit  insurance  for 
them.  He  solicited  the  insurance  then  in 
question,  and  assured  the  complainant  that, 
if  the  insured  premises  did  not  remain  va- 
cant to  exceed  thirty  days,  the  insurance 
would  not  be  affected  thereby,  and  agreed 
that  the  policies  to  be  issued  should  so  pro- 
vide. On  the  following  day,  the  complain- 
ant applied  at  the  office  of  Whipple  and  Smi- 
ley for  the  policy,  and  found  Milue  there 
alone.  The  latter  filled  up  a  blank  policy, 
delivered  it  to  the  complainant,  and  received 
from  him  the  premium.  The  complainant 
was  an  illiterate  man,  being  unable  to  read 
or  write,  which  fact  was  known  to  Milne  at 
the  time.  Upon  being  acdced  whether  the 
clause  in  relation  to  the  vacancy  of  the 
buildings  was  in  the  policy,  Milne  assured 
him  that  it  was,  and  the  complainant  had  no 
knowledge  to  the  contrary  until  after  the 
destruction  of  the  buildings  by  fire.  Here 
was  clearly  a  case  of  fraud,  and  the  policy 
was  properly  reformed  to  correspond  with 
the  contract  made.  And  it  is  equally  clear 
that  Milne  was  authorized  and  accustomed 
to  solicit  and  to  make  contracts  of  insurance. 
Having  determined  the  case  upon  the  ground 
that  the  act  of  Milne  was  the  act  of  Whipple 
and  Smiley,  the  agents  of  the  company,  and 
was  within  the  authority  which  they  had 
from  the  company,  the  opinion  proceeded 
obiter  to  consider  the  statute  in  question. 
The  writer  of  the  opinion  would  seem  to  have 
inadvertently  overlooked  the  sense  in  which 
the  word  "agent"  is  used  in  the  statute,  or 
the  purpose  for  which  it  was  employed.  The 
opinion  says  properly  enough  that  the  gen- 
eral assembly  had  the  undoubted  right  to 
make  foreign  companies  responsible,  not  only 
for  the  acts  of  those  who  are  in  fact  their 
agents,  but  of  those  who  assume  to  act  as 
their  agents,  and  in  fact  aid  them  in  the 
transaction  of  their  insurance  business,  and 
then  proceeds:  "That  such  was  the  inten- 
tion of  the  statute  seems  too  plain  to  admit 
of  doubt.  We  placed  tnis  construction  upon 
said  statute  in  People  v.  People's  Ina.  Eco- 
change,  126  HI.  466,  2  L.  R.  A.  340,  18  N.  E. 
774."  As  we  have  shown,  that  case  was  one 
between  the  people  of  the  state  and  the  in- 
surance exchange,  to  enforce  certain  penal- 
ties of  the  statute,  and  is  not  authority  for 
the  assertion  that  as  between  insurer  and 
insured  the  statute  made  or  designed  any 
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change  in  the  law.  It  is  proper  also  to  ob- 
serve that  Milne  was  unquestionably  author- 
ized to  solicit  insurance  by  the  general  agents 
of  the  insurance  company,  and  had  author- 
ity to  make  the  contract,  and  that,  irrespec- 
tive of  any  statute  upon  the  subject;  while, 
in  the  case  with  which  we  have  to  deal, 
Prindeville  did  not  assume  to  act,  nor  did  he 
aid  them  in  the  transactioli  of  its  insurance 
business,  but  acted  for  the  insured.  The 
opinion  asserts  authority  for  its  conclusion 
in  the  respect  mentioned  in  the  decisions  of 
the  supreme  court  of  Wisconsin  upon  the 
statute  of  that  state.  That  statute  differs 
widely  from  the  Illinois  statute,  and  does 
not  treat  alone  of  the  relations  between  the 
state  and  the  company,  but  is  general.  It 
is  as  foUows  (Wis.  Rev.  Stat  1898,  §  1977) : 
"Whoever  solicits  insurance  on  behalf  of  any 
insurance  corporation  or  person  desiring  in- 
surance of  any  kind,  or  transmits  an  appli- 
cation for  or  a  policy  of  insurance,  other  tnan 
for  himself,  to  or  from  any  such  corporation, 
or  who  makes  any  contract  for  insurance,  or 
collects  any  premium  for  insurance,  or  in 
any  manner  aids  or  assists  in  doing  either, 
or  in  transacting  any  business  of  like  nature 
for  any  insurance  corporation,  or  advertises 
to  do  any  such  thing,  shall  be  held  to  be  an 
agent  of  such  corporation,  to  all  intents  and 
purposes,  unless  it  can  be  shown  that  he  re- 
ceives no  compensation  for  such  services." 

Under  this  statute  it  is  held  that  the  rule 
was  changed  which  required  the  insured  at 
his  peril  to  know  whether  the  person  with 
whom  he  is  dealing  had  the  power  he  as- 
sumed to  exercise,  or  whether  he  was  acting 
within  the  scope  of  his  authority,  and  that 
one  who  procures  policies  from  an  authorized 
agent,  delivers  them,  and  collects  and  shares 
in  the  premium,  is  the  agent  of  the  company 
{Schomer  ▼.  Hekla  Ins.  Co.  50  Wis.  575,  7  N. 
W.  544 ;  Knoo  y.  Lycoming  Ins.  Co.  50  Wis. 
671,  7  N.  W.  776) ;  and  that  one  who  ap- 
plies for  insurance,  and  delivers  a  policy  in  a 
company  not  represented  by  him,  but  by 
other  agents,  is  its  agent  {Alkan  v.  New 
Uampshiro  Ins.  Co.  53  Wis.  136, 10  N.  W.  91 ; 
Body  V.  Hartford  F.  Ins.  Co.  63  Wis.  157,  23 
N.  W.  132).  But  it  is  also  held  that  the 
statute  does  not  change  the  rule  respecting 
the  relations  of  principal  and  agent,  and  can- 
not be  construed  to  prevent  an  insurance 
broker  employed  to  procure  insurance  from 
another  from' being  the  agent  of  the  assured 
at  the  same  time  in  procuring  the  policy-* 
and  the  same  rule  applies  as  in  other  agen 
cies, — ^that  the  principal  is  bound  by  the  acte 
and  representations  of  the  agent  within  thf 
scope  of  his  authority.  John  R.  Davis  hum 
her  Co.  v.  Hartford  F.  Ins.  Co.  95  Wis.  226 
37  L.  R.  A.  131,  70  N.  W.  84.  The  true 
meaning  of  the  statute  is  well  expressed  in 
Hankins  v.  Rockford  Ins.  Co.  70  Wis.  1,  35 
N.  W.  34 :  ITiat  the  word  "agent"  is  limit- 
ed to  the  act  of  the  particular  person  doing 
one  or  more  of  the  things  specifically  desig- 
nated; in  other  words,  whenever  an  insur- 
ance company  authorizes  any  person  to  do 
any  one  of  the  things  thus  specified,  it  can- 
not disclaim  the  agency  of  such  person  in  the 
doing  of  anything  necessarily  implied  in  the 
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specific  act  thus  authorized,  and  that  the 
word  "agent/'  as  used  in  these  statutes, 
means,  as  expressly  stated  in  the  Illinois 
statute,  an  authorized  agent  of  the  company. 

In  Wood  V.  Firemcn*8  Ins.  Co,  126  Mass. 
310,  it  is  said  of  a  similar  statute  that  the 
statute  relating  to  agents  of  insurance  com- 
panies does  not  change  the  relation  of  Uie 
common  law  regulating  the  power  of  agents 
to  bind  their  principals,  and  that  the  statute 
cannot  be  construed  so  as  to  prevent  the  per- 
son who  is  agent  for  the  insurer  for  some 
purpose  by  virtue  of  the  statute,  from  being 
the  a^ent  of  the  insured  for  other  purposes, 
and  that  he  may  well  be  the  agent  for  each 
in  matters  which  do  not  conflict 

We  have  here  the  acknowledged  fact  that 
Prindeville  was  never  employed  by  the  plain- 
tiff in  error,  nor  authorized  to  act  for  it; 
that  he  was  the  agent  of  the  insured  in  pro- 
curing the  policy,  and  in  the  application 
which  he  made.  If  it  may  be  said  with  re- 
spect to  the  actual  delivery  of  the  policy  by 
him  to  the  assured  th84;  he  was  therein  the 
agent  of  the  insurer,  the  knowledge  which  he 
had  of  other  insurance,  derived  from  his 
agency  for  the  insured,  is  not  chargeable  to 
the  insurer  merely  because  the  company  au- 
thorized him  to  deliver  the  policy  drawn  in 
accordance  with  the  contiact  made,  and  upon 
representations  made  by  him  as  agent  of  the 
insured.  See  also  Ostrander,  Ins.  §  40, 
where  the  statutes  of  the  various  states  are 
reviewed. 

We  need  not  stop  to  consider  the  Iowa 
statute,  which  is  widely  different  from  that 
before  us,  nor  refer  to  the  case  of  Bennett  v. 
Council  Bluffs  Ins,  Co.  70  Iowa,  600,  31  N. 
W.  948,  further  than  to  say  that  in  that 
case  the  agent  of  the  company,  having  au- 
thority to  solicit  insurance  and  issue  poli- 
cies, sent  his  clerk  to  solicit  a  risk  and  take 
an  application,  and  the  clerk  soliciting  and 
taking  the  application  knew  of  other  insur- 
ance upon  the  property ;  and  it  was  held — we 
think  properly  so — that  the  company  was 
bound  by  the  knowledge  of  the  clerk,  who 
must  be  regarded  as  the  company's  solicit- 
ing agent. 

We  recognize  the  rule  that  the  Federal 
courts  are  bound  to  follow  that  construction 
of  a  state  statute  which  has  been  deliber- 
ately placed  upon  it  by  the  court  of  last  re- 
sort of  such  state.  If  we  could  find  such  de- 
liberate holding  and  construction  here,  we 
should  follow  it,  although  it  was  opposed  to 
our  own  views  of  the  question.  But  we  can- 
not say  here  that  there  has  been  any  such 
deliberate  construction  of  the  statute.  The 
only  expression  which  in  any  way  can  be  con- 
strued to  militate  with  our  own  view  is,  as 
we  have  shown,  an  obiter  expression  in  an 
opinion,  and  that  expression  is  not  binding 
even  upon  the  court  in  which  it  was  ren- 
dered. We  think  the  expression  is  mani- 
festly inadvertent,  and  without  considera- 
tion of  the  sense  in  which  the  term  "agent** 
is  employed  in  the  statute.  It  is  directly  op- 
posed to'  the  construction  placed  upon  much 
broader  statutes  by  the  supreme  courts  of 
Massachusetts  and  of  Wisconsin,  the  latter 
of  which  is  erroneously  invoked  as  author- 
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ity  by  the  author  of  the  expression  which  it 
is  said  should  control  our  judgment.  We 
cannot  consider  the  inadvertent  expreesioa 
in  that  case  as  a  deliberate  decision,  giving 
a  settled  construction  to  the  statute. 

It  was  urged  at  the  hearing  that  the  other 
insurance  Sected  upon  the  property  was 
contemporaneous  with  the  insurance  in 
question,  and  did  not  fall  within  the  condi- 
tion which  rendered  the  policy  void,  "if  in- 
sured now  has,  or  shall  nereafter  make  or 
procure,  any  other  contract  of  insurance, 
whether  valid  or  not,  on  the  property  cov- 
ered, in  whole  or  in  part,  by  this  policy." 
The  case  of  Washington  F,  Ins.  Co.  v.  Davi- 
son, 30  Md.  91,  is  relied  upon  to  sustain  this 
contention.  We  think  the  cases  clearly  dis- 
tinguishable. There  the  plaintiffs  applied 
to  the  defendant  company,  seeking  their 
whole  insurance  from  that  company ;  and  the 
latter  company,  before  issuinff  its  policy,  and 
for  its  own  convenience,  ana  not  at  the  re 
quest  of  either  of  the  plaintiffs,  applied  to 
tiie  Maryland  Company  to  share  the  risk. 
The  premises  were  examined  by  the  secre- 
taries of  the  two  companies  ;ogether^  with 
the  view  of  taking  the  risk  conjointly.  Both 
policies  as  originally  drawn  were  alike,  of 
the  same  date,  for  the  ^ame  amount,  and 
the  premiumspaid  to  botH  companies  on  the 
same  date.  llie  court  says,  on  page  109: 
"It  thus  appears  the  Maryland  poli<*y  was 
effected  with  full  knowledge  on  tne  part  of 
the  defendant,  indeed,  at  its  request  and  for 
its  convenience,  that  both  policies  were  pre- 
cisely similar,  and  became  effective  and  bind- 
ing contracts  at  the  same  time.  The  pro- 
viso is  that,  'if  any  other  insurance  has  been 
or  shall  hereafter  be  made  on  the  said  prop- 
erty' without  the  consent  of  the  company  m 
writing  indorsed  thereon,  the  policy  shall  be 
void." 

After  observing  unon  the  necessity  of  such 
clauses  in  policies  of  insurance,  the  court 
held  that,  under  the  circumstances  stated, 
the  policy  in  the  Maryland  Company  was 
neither  prior  nor  subsequent  to  the  policy 
sued  on,  but  took  effect  contemporaneously, 
and  was  not  within  the  spirit  or  letter  of 
the  clause  in  question.  Without  undertak- 
ing to  criticise  the  ground  upon  which  that 
decision  rested,  it  is  enough  to  say  that  we 
fully  concur  in  the  result  there  reached. 
The  Washington  Company,  having  itself  pro- 
cured the  issuing  of  this  policy,  was  es- 
topped, in  our  judgment,  to  assert  the  condi- 
tion prohibiting  other  insurance,  or  must  be 
deemed  to  have  waived  it.  Possibly  this 
would  be  the  better  ground  upon  which  to 
have  placed  the  decision.  But  the  facts  of 
the  case  are  widely  divergent  from  those  here 
presented.  We  do  not  think  that  decision 
controlling  or  relevant  here.  We  are  satis- 
fied that  a  correct  result  was  arrived  at  in 
our  previous  decision. 

It  is  proper  to  say  that  Judge  Sho waiter 
sat  at  the  hearing,  and  is  understood  to  have 
concurred  in  the  result,  but  died  before  the 
preparation  of  this  opinion. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  court  below,  with  direction 
to  award  a  '^ew  trial. 
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(NINTH  CIKCUIT.) 
Frank  G.  ROBERTSON,  Plff.  in  Err., 

V, 

BLAINE  COUNTY. 

<  61  17.  &  App.  242,  90  Fed.  Rep.  63»  82  C.  C.  A. 

012.) 

1.  The  obligation  imposed  bjr  •tatnto 
upon  a  eonntjr  to  pajr  bonds  of  ftnother 
county  from  which  It  wu  formed  Is  In  the 
nature  of  ft  speciftlty,  and  not  goremed  by  a 
statute  limiting  the  time  for  bringing  actions 
upon  contract  obligations  or  liabilities 
founded  upon  an  instrument  in  writing.     . 

S.  The  limitation  period  for  brinvins 
an  action  against  a  county  upon  an  obliga- 
tion of  another  county  from  which  it  was 
formed,  payment  of  which  is  imposed  ui;K)n  it 
by  statute,  must  begin  at  or  after  the  date 
of  the  imposition  of  the  obligation. 

8.  An  obligation  created  bjr  the  pass- 
ace  of  a  ne^r  and  independent  act  cast- 
ing the  burden  of  paying  a  county  debt  upon 
another  county  is  within  the  rule  that  when 
payment  Is  proTlded  for  out  of  a  particular 
fund  the  ddbtor  cannot  plead  the  statute  of 
limitations  to  a  suit  thereon,  without  first 
showing  that  the  particular  fund  has  been 
provided. 

(October  8,  1808.) 

ERROR  to  the  United  States  Circuit  Court 
for  the  District  of  Idaho  to  review  a 
judgment  in  favor  of  defendant  in  an  ac- 
tion brought  to  enforce  payment  of  county 
bonds.    Reversed. 

Before  Oilheri  and  Rosa,  Circuit  Judges, 
and  Hawley,  District  Judge. 

Statement  by  Hawley,  District  Judge: 
This  action  was  commenced  September  30, 
1897,  by  Frank  C.  Robertson,  the  plaintiff 
in  error,  to  recover  a  judgment  against 
Blaine  county,  Idaho,  the  defendant  in  er- 
ror, for  the  sum  of  $10,600,  with  interest, 
the  amount  alleged  to  be  due  on  certain 
bonds  and  coupons  issued  by  Alturas  county, 
Idaho,  under  and  in  pursuance  of  an  act 
of  the  legislature  of  the  state  of  Idaho  en- 
titled "An  Act  Providing  for  the  Erection 
of  a  Courthouse  and  Jail  at  Hailey,  the 
County  Seat  of  Alturas  County."  Act  of 
February  8,  1883  (Laws  1882-83,  p.  110). 
The  bonds  were  issued  May  1,  1883,  and  were 
made  payable  November  1,  1801.  The  legis- 
lature of  Idaho,  in  1805,  passed  an  act  en- 
titled "An  Act  to  Abolish  the  Counties  of 
Alturas  and  Logan,  and  to  Create  and  Or- 
ganize the  County  of  Blaine,"  Act  of  March 
5,  1805  (Laws  1805,  p.  31).  This  act  pro- 
vides: Section  1:  "The  counties  of  Al- 
turas and  Logan  are  hereby  abolished, 
and  the  county  of  Blaine  is  hereby  cre- 
ated, embracing  all  of  the  territory  here- 
tofore included  within  the  boundary  lines 
of  said  Alturas  and  Logan  counties." 
Section  7:  "All  valid  and  legal  in 
debtedness  of  Alturaa  and  Logan  counties 
shall  be  assumed  and  paid  by  the  county  of 

NoTB. — For  statute  of  limitations  In  respect 
to  claim  against  state,  see  note  to  Houston  ▼. 
State  (Wis.)  42  L.  R.  A.  on  page  60. 
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Blaine."  Section  8:  "...  All  rights 
of  action  now  existing  in  favor  of,  or 
against,  said  Alturas  or  Logan  county,  may 
be  maintained  in  favor  of  or  against  Blaine 
county."  It  appears  from  the  averments  of 
the  amended  complaint  that  the  act  author- 
izing the  issuance  of  the  bonds  provided 
that  "the  board  of  county  commissioners  of 
said  county  shall,  at  the  time  of  levy  of 
county  taxes,  include  therein  a  levy  of  suffi- 
cient tax  to  meet  the  interest  and  principal 
of  said  bonds  as  the  same  shall  become  due, 
and  the  tax  so  levied  shall  be  known  as  the 
courthouse  bond  tax,  and  shall  be  collected 
as  other  taxes  are  collected,  and  shall  con- 
stitute a  separate  fund,  and  shall  be  used 
for  no  other  purpose.  And  for  the  payment 
of  said  bonds,  principal  and  interest,  all  the 
taxable  property  of  said  county  is  hereby 
pledged."  That  said  bonds  and  coupons 
were,  as  they  respectively  matured,  present- 
ed for  payment  to  the  treasurer  of  Alturas 
county,  while  it  existed,  and  to  the  treasurer 
of  Blaine  county  since  the  creation  thereof, 
and  payment  thereon  demanded  by  the  hold- 
er thereof;  and  that  the  payment  thereof, 
or  any  part  thereof,  was  refused,  on  the 
ground  that  there  was  no  money  in  the 
treasury  applicable  to  their  payment.  That 
the  commissioners  of  Alturas  county  neg- 
lected and  refused  to  levy  any  tax  to  meet 
the  interest  and  principal  of  said  bonds  as 
they  became  due.  That  on  February  7, 
1880,  the  legislature  of  Idaho  divided  Al^ 
turas  county,  and  from  its  territory  formed 
the  counties  of  Elmore  and  Logan,  and  gave 
other  portions  to  Bingham  county,  provision 
being  made  for  apportioning  the  indebted- 
ness, except  the  bonded  courUiouse  indebted- 
ness, which  was  to  remain  the  indebtedness 
of  Alturas  county.  That  on  the  18th  of 
March,  1806,  the  legislature  of  Idaho  passed 
an  act  creating  the  county  of  Lincoln  out 
of  the  territory  of  Blaine  county,  apportion- 
ing the  indebtedness  between  said  counties, 
the  bonded  courthouse  indebtedness  of  Al- 
turas being  included  as  part  of  the  indebt- 
edness of  Blaine  county.  Laws  1805,  p.  170. 
And  that  since  the  creation  of  Lincoln  coun- 
ty, such  proceedings  have  been  had  that 
Blaine  county*  has  a  judgment  against  Lin- 
coln county  for  its  proportion  of  said  in- 
debtedness, including  the  courthouse  bonded 
indebtedness  of  Alturas  county.  Blaine 
County  V.  Lincoln  County  (Idaho)  52  Pac. 
165.  To  the  original  complaint  the  defend- 
ant interposed  a  demurrer  upon  two 
grounds:  (1)  That  the  said  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action ;  ( 2 )  that  the  alleged  cause 
of  action  in  the  complaint  is  barred  by  the 
provisions  of  §  4052  of  the  Revised  Statutes 
of  the  state  of  Idaho.  This  section,  in  pre- 
scribing the  time  within  which  suit  may  be 
brought,  reads  as  follows:  "Sec.  4052. 
Within  five  years :  An  action  upon  any  con- 
tract, obligation,  or  liability  founded  upon 
an  instrument  in  writing."  The  court  sus- 
tained this  demurrer.  Robertson  v.  Blaine 
County,  85  Fed.  Rep.  735.  The  complaint 
was  thereafter  amended.  A  similar  demur- 
rer was  interposed  thereto,  and  sustained, 
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and  Judgment  thereafter  rendered  in  favor 
of  the  defendant  for  its  costs. 

Mr.  Seidell  B.  KinKsbi&ry,  for  plaintiff 
in  error: 

The  provision  relating  to  the  special  tax 
and  special  fund,  in  the  law  authorizing  the 
issue  of  the  bonds  here  in  suit,  became,  and 
is,  a  part  of  the  contract  between  the  county 
and  the  bondholders. 

Von  Hoffman  v.  Quincy^  4  Wall.  536,  9uh 
mom.  United  States  ex  rel.  Von  Hoffman  ▼. 
Quinoy,  18  L.  ed.  403;  Mobile  v.  Wataon,  116 
U.  S.  280,  29  L.  ed.  620,  6  Sup.  Ct.  Rep.  308 ; 
Bates  V.  Oerber,  82  Cal.  550,  22  Pac  1115; 
Ralls  County  Court  v.  United  States,  105  U. 
8.  733,  26  L.  ed.  1220;  Bassett  v.  El  PasOy 
88  Tex.  168,  30  S.  W.  893;  Seibert  v.  Lewis, 
122  U.  S.  284,  30  L.  ed.  1161,  7  Sup.  Ct.  Rep. 
1190. 

The  authority  to  tax  for  the  payment  of 
municipal  liabilities  is  in  the  nature  of  a 
trust;  the  power  given  becomes  a  trust 
which  the  donor  cannot  annul  and  the  donee 
is  bound  to  execute;  and  the  separate  fund 
to  be  realized  from  the  taxes  levied  will  con- 
stitute a  special  trust  fund. 

Morgan  v.  Beloit,  7  Wall.  613,  19  L.  ed. 
203;  Von  Hoffman  v.  Quinoy,  4  Wall.  535, 
sub  nom.  United  States  em  rel.  Von  Hoffman 
y.  Quinoy,  18  L.  ed.  403;  Linooln  County  v. 
Luning,  133  U.  S.  529,  33  L.  ed.  766,  10 
8up.  Ct.  Rep.  363 ;  Parish  Bd.  of  School  Di- 
rectors y.  Shreveport,  47  La.  Ann.  1310,  17 
So.  823 ;  Maenhaut  v.  New  Orleans,  2  Woods, 
108,  Fed.  Cas.  No.  8,939. 

The  trustee  of  an  express  trust  cannot  in- 
yoke  the  statute  of  limitations  against  the 
cestui  que  trust  until  he  has  done  some  act 
in  open  violation  or  in  disaffirmance  of  the 
trust. 

2  Perry,  Tr.  9  863,  p.  511;  Lemoine  y. 
Dunklin  County,  38  Fed.  Rep.  567;  Coster 
y.  Murray,  5  Johns.  Ch.  522;  Lewin,  Tr.  p. 
580,  •729;  Oliver  v.  Piatt,  3  How.  411,  11 
L.  ed.  657;  Lewis  v.  Hawkins,  23  Wall.  119, 
23  L.  ed.  113. 

The  trustee  of  a  direct  trust,  when  sued 
by  the  beneficiary,  cannot  interpose  the  de- 
fense of  the  statute  of  limitations. 

Bush  County  Comrs,  v.  8tat»  ea  rel,  Hord, 
103  Ind.  497,  3  N.  E.  165 ;  State  ex  rel,  Hord 
V.  St,  Joseph  County  Comra.  90  Ind.  359; 
Board  of  Trustees  v.  Harrodsburg  Educa- 
tional Dist,  (Ky.)  7  S.  W.  312;  Underhill 
V.  Senora  Trustees,  17  Cal.  172;  Parish  Bd, 
of  School  Directors  v.  Shreveport,  47  La. 
Ann.  1310,  17  So.  823;  Canton  P.  R,  Co,  v. 
Durant,  95  U.  S.  576,  24  L.  ed.  391. 

Taxes  such  as  are  here  under  considera- 
tion "always  constitute  a  separate  fund." 

State  ex  rel.  Hudson  v.  Trammel  (Mo.) 
11  S.  W.  747;  Satoyer  v.  Colgan,  102  Cal. 
283,  36  Pac.  580,  834;  Lincoln  County  v. 
Luning,  133  U.  S.  529,  33  L.  ed.  766,  10  Sup. 
Ct.  Rep.  363 ;  State  ex  rel,  Davis  v.  Linooln 
County  Comrs,  23  Nev.  262,  45  Pac  982;  1 
Wood,  Limitations  of  Actions,  2d  ed.  363; 
Underhill  v.  Senora  Trustees,  17  Cal.  172; 
Freehill  v.  Chamberlain,  65  Cal.  603,  4  Pac. 
646. 

The  duty  of  providing  this  fund  was  a 
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continuing  one,  and  "until  it  was  performed 
the  statute  of  limitations  would  not  apply.** 

Spaulding  v.  Arnold,  125  N.  Y.  194,  26 
N.  £.  295;  Atchison  v.  Leu,  48  Kan.  138,  2» 
Pac.  467;  Oreenough  v.  Welles,  10  Cush. 
571;  1  Perry,  Tr.  $  248,  p.  330;  Wood  v. 
Monroe  County  Suprs.  50  Hun,  1,  2  N.  Y. 
Supp.  369;  Board  of  Trustees  v.  Harrods- 
burg Educational  Dist,  (Ky.)  7  S.  W.  312; 
People  V.  Bond,  10  Cal.  563;  People  v.  Moree, 
43  Cal.  534. 

The  statutory  provision,  at  least  to  the  ex- 
tent of  Lincoln  county's  proportionate  part 
of  the  debt  which  Blaine  was  liable  to  pay, 
expressly  establishes  a  special  trust  fund, 
designates  the  trustee,  and  states  the  object 
or  purpose  of  the  trust. 

People  V.  Bond,  10  Cal.  563;  People  v. 
Morse,  43  Cal.  534;  Lincoln  County  v.  Lun- 
ing, 133  U.  S.  529,  33  L.  ed.  766,  10  Sup. 
Ct  Rep.  363. 

Blaine  became  eo  instants  bound  to  exe- 
cute the  requirements  of  the  trust. 

Lewin,  Tr.  p.  279,  •270;  2  Pom.  Eq.  Jur. 
9  1048 ;  Oliver  v.  Piatt,  3  How.  333,  11  L.  ed. 
622;  McOuire  v.  Linneus,  74  Me.  344;  New- 
som  y.  Bartholomew  County  Comrs.  103  Ind. 
526,  3  N.  E.  163;  Rush  County  Comrs,  v. 
State  ex  rel.  Hord,  103  Ind.  497,  3  N.  £.  165. 

When  Blaine  county  was  created  there 
was  legislated  upon  it  an  indebtedness. 

The  statute  of  limitations  may  run 
against  a  specialty, 'but  it  will  begin  to  run 
not  prior  to  the  date  of  the  creation  of  the 
specialty. 

Bullard  v.  BeU,  1  Mason,  243,  Fed.  Cas. 
No.  2,121;  Van  Hook  v.  Whitlook,  3  Paige, 
409;  Custer  County  Comrs.  v.  TeUotostone 
Cownty  Comrs.  6  Mont.  39,  47,  9  Pac.  586; 
Presque  Isle  County  Suprs.  v.  Thompson,  22 
U.  S.  App.  418,  61  Fed.  Rep.  923,  10  C.  C. 
A.  154;  Cheyenne  County  Comrs.  v.  Bent 
County  Comrs.  15  Colo.  320,  25  Pac.  508; 
Whitney  v.  Stow,  111  Mass.  368;  Higby  v. 
Calaveras  County,  18  Cal.  176;  Orant  Coun- 
ty v.  Ijake  County,  17  Or.  453,  21  Pac.  447. 

Blaine  county,  having  come  into  posses- 
sion of  all  the  property,  territory,  and  pop- 
ulation of  Alturas  county,  would  have  been 
bound  by  the  obligations  of  Alturas  county 
by  operation  of  law. 

1  Dill.  Mun.  Corp.  §§  171-173;  Mount 
Pleasant  v.  Beckwith,  100  U.  S.  514,  25  L. 
ed.  699;  Brouqhton  v.  Pensaoola,  93  U.  S. 
260,  23  L.  ed.  800;  Mobile  v.  Watson,  116  U. 
S.  289,  29  L.  ed.  020.  6  Sup.  Ct.  Rep.  398. 

The  Idaho  statute  of  limitations  does  not 
in  terms  prescribe  a  period  of  limitation  for 
actions  for  relief  in  cases  where  the  right 
of  action  arises  by  "operation  of  law." 

Defendant  having  pleaded  §  4052,  it  is 
confined  to  that  section. 

Thomas  v.  Olendinning,  13  Utah,  47,  44 
Pac.  652 ;  Bank  of  San  Luis  Obispo  v.  li'icfc- 
ersham,  99  Cal.  655,  34  Pac.  444. 

When  the  acknowledgment  and  new  prom- 
ise were  made  the  statute  commenced  anew 
for  another  statutory  period  on  the  con- 
tract debt,  if  no  legislative  debt  was  created. 

1  Wood,  Limitations  of  Actions,  2d  ed.  p. 
249;  Oreen  v.  Coos  Bay  Wagon  Ro€id  Co. 
23  Fed.  Rep.  67 ;  Taylor  v.  Slater,  16  R.  L 
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86,  12  Atl.  727;  Browne  v.  French,  3  Tex. 
Civ.  App.  445,  22  S.  W.  581. 

A  county  is  a  part  of  the  state,  and  a 
county  debt  is  a  part  of  the  state  debt. 

Hunsaker  v.  Borden,  5  Cal.  288,  63  Am. 
Dec.  130;  San  Francisco  t.  Jones,  20  Fed. 
Rep.  188;  Darlington  v.  New  York,  31  N. 
Y.  164,  88  Am.  Dec.  248. 

The  date  of  this  act  must  be  taken  as  the 
time  when  the  debt  was  incurred. 

Massachusetts  d  8.  Consir.  Co.  y.  Cane 
Creek  Tiop,  45  Fed.  Rep.  336;  Caldwell 
County  V.  Harhert,  68  Tex.  321,  4  S.  W.  607 ; 
New  Orleans  y.  Clark,  95  U.  S.  644,  24  L. 
ed.  521. 

The  validity  of  a  debt  of  a  county  may  be 
recognized  by  the  legislature  so  as  to  avoid 
the  operation  of  the  statute  of  limitations, 
even  after  the  debt  has  been  barred. 

Caldwell  County  v.  Harheri,  68  Tex.  321, 
4  S.  W.  607. 

The  consent  of  Blaine  county,  or  any  ac- 
tive acknowledgment  or  recognition  of  the 
debt  by  it,  was  not  necessary  to  make  bind- 
ing on  it  the  recognition  of  the  debt  made  by 
the  legislature. 

Whitney  v.  Stow,  111  Mass.  368. 

Mr.  Lyttletoii  Prloe,  for  defendant  in 
error: 

Whether  this  be  called  an  action  for  debt» 
or  given  any  name  within  the  classifications 
of  common-law  actions,  the  cause  of  action 
is  the  bonds  and  the  assumption  of  liability 
by  defendant  for  their  payment  according  to 
their  terms. 

The  statute  does  not  create  any  new  ac- 
tion, or  obligation,  or  cause  of  action.  It 
expressly  preserves  and  continues  those 
"now  existing/'  without  enlargement,  and 
confines  plaintiff's  rights  to  such  as  he  then 
and  theretofore  enjoyed.  It  also  prescribes 
plaintiff's  "mode  of  recovery,"  and  limits 
him  to  it. 

On  the  face  of  the  bonds  alone,  it  is  clear 
that  the  statute  has  run.  The  right  of  ac- 
tion accrued  upon  them  more  than  six  years 
before  this  suit  was  commenced. 

There  is  a  distinction  between  an  action 
founded  upon  a  statute  creating  a  cause  of 
action  and  a  statute  granting  a  right  of  ac- 
tion upon  a  cause  already  existing,  recog- 
nized, affirmed,  and  its  payment  provided 
for. 


Tier*   District   Judge,   delivered   the 
opinion  of  the  court: 

Did  the  court  err  in  sustaining  defend- 
ant's demurrer?  Is  this  action  barred  by 
the  statute  of  limitations?  The  entire  ar- 
gument on  behalf  of  the  defendant  clusters 
around  the  proposition  that  this  is  an  action 
upon  the  original  bonds,  and  not  upon  a  debt 
growing  out  of  them  created  at  a  subsequent 
date;  that  the  act  creating  the  county  of 
Blaine  simply  provided  that  Blaine  county 
should  assume  the  payment  of  the  bonded 
indebtedness  of  Alturas  county;  that  it  did 
not  in  terms  create  any  new  debt  or  obliga- 
tion, but  simply  recognized  the  validity  of  the 
obligation  created  by  Alturas ;  that  there  was 
no  change  as  to  the  time  when  said  bonds 
should   become   due;     that    Blaine   county 
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agreed  to  pay  the  bonds,  stepped  into  the 
shoes  of  Alturas  county,  and  was  to  pay 
just  as  Alturas  would  have  paid  them  had 
it  lived;  that  it  assumed  all  the  burdens  and 
became  invested  with  all  the  rights  and  priv- 
ileges that  Alturas  would  have  possessed  if 
Blaine  county  had  not  been  created;  and 
that,  if  Alturas  had  continued  to  exist  in 
the  same  condition  as  when  the  bonds  were 
issued,  it  could  have  successfully  pleaded 
the  statute  of  limitations.  The  proposition 
contended  for  is  tersely  stated  in  his  brief 
jas  follows:  "If  plaintiff  has  an  action  at 
all,  it  is  not  upon  a  new  debt,  nor  a  legislar 
tive  debt>  nor  a  new  obligation,  nor  upon  a 
specialty,  nor  a  novation;  it  is  the  old  debt 
of  Alturas  county.  That  county  beins  dis- 
solved, a  new  payor  is  created  to  discnarge 
the  obligation  just  as  Alturas  had  it  and 
left  it" 

If  this  contention  is  sustained,  it  neces- 
sarily follows  that  as  the  bonds  became  due 
November  1,  1891,  and  more  than  five  years 
elapsed  from  that  date  before  the  action 
was  commenced,  the  statute  of  limitations 
would  apply.  On  the  other  hand,  the  plain- 
tiff contends  that  the  statute  does  not  ap- 
ply for  various  reasons,  which  are  specifi- 
cally stated  by  counsel  as  follows: 

"(1)  Because  the  duty  of  providing  for 
and  paying  this  debt  was  so  imposed  and  as- 
sumed as  to  make  the  debtor  county  the  do- 
nee of  a  power,  and  a  trustee  ol  a  direct,  ex- 
press, and  continuing  trust,  unaffected  by 
the  statute  of  limitations. 

"  ( 2 )  Because  the  act  authoirizing  and  re- 
quiring the  creation  of  this  debt  provided  for 
the  levy  of  a  special  tax,  and  created  a  spe- 
cial fund,  which  tax  was  never  levied,  md 
which  fund  never  contained  any  moneys; 
nor  was  any  money  ever  in  the  treasury  of 
the  debtor  county  applicable  to  the  payment 
of  this  debt. 

"(3)  Because  of  new  promises;  of  renew- 
al of  the  indebtedness;  of  many  subsequent 
acknowledgments  of  the  debt;  and  because  of 
the  creation  of  a  new  legislative  obligation 
and  debt  upon  the  defendant  county,  based 
upon  the  original  debt,  and  into  which  the 
original  debt  is  merged. 

"  (4)  Because  of  ihe  new  promises  and  ac- 
knowledgments emibraced  in  and  implied  in 
legislative  acts  and  legal  proceedings  there- 
under ;  of  the  meicing  provision  for  the  pay- 
ment of  said  indebtedness;  of  the  apportion- 
ing of  the  same,  and  creating  legislative 
debts  upon  other  counties  than  the  debtor 
county,  to  aid  the  debtor  cotmty  in  the  pay* 
ment  of  the  same. 

"(5)  Because  of  statutory  provisions  re~ 
quiring  a  new  county  to  pay  its  proportion-^ 
ate  share  of  any  bonded  indebtedness  out^ 
standing  against  the  parent  county,  and  re 
quiring  such  payments  to  be  used  only  in  aid 
of  paying  such  bonded  indebtedness;  and  be- 
cause of  various  acts,  suits,  and  proceedings 
done,  instituted,  and  undertaken  by  the  debt> 
or  county  to  secure  aid  from  other  counties 
in  obtaining  funds  on  accoun/t  of  and  for  pay- 
ment of  this  indebtedness. 

"(6)  Because  of  the  various  exits  of  the 
legislature  regarding  said  indebtedness,  r»- 
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garding  the  county  which  created  the  same, 
regarding  other  counties  created  out  of  said 
county,  regarding  the  funding  of  the  indebt- 
edness, regarding  the  apportionment  of  the 
indebtedness;  and  because  of  acknowledg- 
ments and  promises  made  and  necessarily 
implied  in  various  suits,  actions,  and  legal 
proceedings  had  and  taken  conoerning  said 
indebtedness  by  the  defendant  county,  and 
the  result  of  the  same/' 

What  is  the  character  of  this  action  T  How 
should  it  be  classified?  Is  it  an  action  upon 
a  contract^  obligation,  or  liability  founded 
upon  an  instrument  in  writing?  No  action 
could  be  maintained  against  Blaine  county 
upon  the  bonds  and  coupons  issued  by  Al- 
turas  county  except  by  force  of  the  act  of 
the  legislature  approved  March  5,  1896.  It 
is  by  virtue  of  the  provisions  of  this  act  that 
plaintiff  seeks  to  maintain  this  action 
against  defendant.  The  liability  or  obliga- 
tion of  Blaine  county  to  pay  the  bonds  and 
coupons  issued  by  Al turas  county  did  not, 
and  could  not,  arise  except  by  leigialative  ac- 
tion. Under  the  provision  of  the  act  organ- 
izing and  creating  the  county  of  Blaine,  it 
assumed  and  agreed  to  pay  "all  valid  and  le- 
gal indebtedness  of  Al  turas"  county;  and  in 
said  act  it  was  provided  "that  all  rights  of 
action  now  existing  in  favor  of  or  against 
said  Alturas  .  .  .  county  may  be  main- 
tained in  favor  of  or  against  Blaine  county." 
The  bonds  and  coupons  at  that  time  were  a 
part  of  the  "valid  and  legal  indebtedness"  of 
Alturas  county,  which  Blaine  county  agreed 
to  pay.  Its  liability  was  then  fixed  and  de- 
termined. The  bonds  and  coupons  issued  by 
Alturas  county  constitute  an  important  in- 
gredient in  the  action,  but  they  are  not  all 
of  the  case.  As  against  Blaine  county,  they 
are  but  matters  of  inducement  to  the  action. 
AH  these  things  must  be  taken  into  consid- 
eration in  determining  the  character,  cause, 
and  nature  of  this  action.  It  is  not  simply 
an  action  upon  a  contract  made  with,  or  an 
obligation  or  liability  created  by,  Alturas 
county.  The  act  abolishing  Alturas  county, 
and  creating  tne  county  of  Blaine,  is  as  es- 
sential to  the  plaintiff's  right  of  action  as  is 
the  fact  of  the  issuance  of  the  bonds  in  the 
first  instance  by  the  county  of  Alturas.  The 
cause  of  action  is  the  bonds  issued  by  Al- 
turas county,  and  the  statute  which  fixes  the 
liability  of  the  county  of  Blain«  for  their 
payment.  In  order  to  state  his  cause  of  ac- 
tion, the  plaintiff  was  required  to  plead,  and, 
if  the  case  was  tried,  would  be  compelled  to 
prove,  both  the  issuance  of  the  bonds  and  the 
statute  whereby  Blaine  county  agreed  to  pay 
them.  Neither  pleaded  alone  would  consti- 
tute a  cause  of  action  in  favor  of  plaintiff 
against  defendant.  It  is  the  nature  of  the 
whole  cause  of  action  which  determines  the 
applicability  of  the  statute  of  limitations. 

So  far  as  Blaine  county  is  concerned,  the 
bonds  are  but  the  evidence  of  the  valid  and 
legal  indebtedness  of  Alturas  county,  which 
it  agreed  to  pay.  The  debt  was  originally  to 
be  paid  by  Alturas  county.  Blaine  county, 
except  for  the  provisions  of  the  statute  re- 
ferred to,  could  not  be  held  answerable  for 
the  debt;  but,  by  the  act,  new  obligations 
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were  created,  and  the  manner  of  payment 
was  changed.  To  recapitulate:  The  stat- 
ute created  a  debt,  duty,  or  obligation 
aeainst  Blaine  county,  to  recover  a  portion 
of  which  thia  action  is  brought;  but,  in  or- 
der to  show  a  cause  of  action  against  Blaine 
county,  it  devolved  upon  the  plaintiff  to  al- 
lege the  issuance  of  the  bonds  by  Alturas 
county,  and  their  nonpayment,  because  thcv 
existence  of  such  facts  was  necessary  in  or- 
der to  show  that  they  constituted  a  part  of 
the  valid  and  legal  indebtedness  of  Alturas 
county,  which  Blaine  county,  by  virtue  of 
the  provisions  of  the  statute,  became  liable 
to  pay.  This  debt,  or  obligation,  or  what^ 
ever  it  may  be  called,  is  in  the  nature  of  a 
specialty,  and,  in  our  opinion,  is  not  barred 
by  the  provisions  of  9  4052  of  the  Revised 
Statutes  of  Idaho. 

The  legal  principle  which  controls  thia 
question  is  not  new.  It  is  found  in  leading 
text  books,  and  in  a  great  variety  of  decided 
cases, — ^in  relation  to  the  jurisdiction  of 
courts;  to  the  different  character  and  causes 
of  action,  as  well  as  to  the  construction  of 
the  statuteof  King  James  (21  Jacl.chap.  16) 
and  to  different  state  statutes  of  limitation. 
It  has  been  applied  to  actions  of  debt  created 
partly  by  contract  and  partly  by  statute,  as 
well  as  to  debts  created  solely  by  statute. 
The  cases,  although  different  in  their  facts, 
are  all  more  or  less  akin  in  principle  to  the 
present  case,  and  the  general  trend  of  all 
analogous  cases  is  substantially  in  the  same 
vein,  and  is  in  accord  with  the  views  we  have 
expressed.  Bullard  v.  Bellj  1  Mason,  243, 
Fed.  Cas.  No.  2,121 ;  Van  Hook  v.  Whitlock, 
3  Paige,  409;  Cowenhoven  v.  Middlesex 
County  Freeholders,  44  N.  J.  L.  232 ;  State  v. 
Baker  County,  24  Or.  141,  145,  33  Pac.  530; 
Pease  v.  Hoioard,  14  Johns.  479;  Lane  v. 
M orris f  10  Ga.  162;  Highy  v.  Calaveras 
County,  18  Cal.  176,  179;  Andrexcs  v.  Bacon, 
38  Fed.  Rep.  777  {  Barling  v.  Bank  of  Brit- 
ish N.  A.  7  U.  S.  App.  194,  50  Fed.  Rep.  260, 
262,  1  C.  C.  A.  510;  Richards  v.  Bickley,  13 
Serg.  &  R.  395,  399;  Jordan  v.  Rohinsony  15 
Me.  167 ;  Cork  d  B.  R.  Co.  v.  Good^,  13  C.  B. 
826;  1  Wood,  Limitations  of  Actions,  §§  19, 
36,  38,  39,  40a;  Angell,  Limitations  of  Ac- 
tions, 79,  80. 

In  1  Wood,  Limitations  of  Acitions,  §  39, 
it  is  said  that  "the  test  by  which  to  deter- 
mine whether  a  statute  creates  a  specialty 
debt  or  not  is  whether,  independent  of  the 
statute,  the  law  implies  an  obligation  to  do 
that  which  the  statute  requires  to  be  done, 
and  whether  independently  of  the  statute  a 
right  of  action  exists  for  the  breach  of  the 
duty  or  obligation  imposed  by  the  statute. 
If  so,  then  the  obligation  is  not  in  the  nature 
of  a  specialty,  and  is  within  the  statute; 
.  .  .  but,  if  the  statute  creates  the  duty 
or  obligation,  then  the  obligation  thereby  im- 
posed is  a  specialty,  and  is  not  within  the 
statute." 

Apply  this  test  to  the  present  case.  In- 
dependently of  the  statute,  the  law  does  not 
imply  any  obligation  upon  Blaine  county  to 
pay  tbA  debt ;  nor,  independently  of  the  stat- 
ute, could  any  right  of  action  be  maintained 
against  Blaine  county.     But  the  statute  does 
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create  the  duty  or  obligfttion  on  Blaine  ooun* 
ty  to  •  pay  the  same,  and  "the  obligation 
thereby  imposed  is  a  specialty/'  and  is  not 
within  the  provisions  of  the  statute  of  lim- 
itations  pleaded  herein. 

Cork  A  B,  R,  Co.  v.  Ooode  was  an  action  of 
debt  by  a  railway  company  against  one  of  its 
members,  for  calls,  under  the  authority  of  an 
act  of  Parliament;  and  the  plea  was  that 
such  causes  of  action  did  not  accrue  within 
six  years;  and  this  plea  was  confronted  by 
a  demurrer.  The  argument  in  the  case  on 
tiie  one  side  went  upon  the  ground  that  the 
liability  of  the  defendant,  which  gave  the 
right  of  action,  was  the  creature  of  the  stat- 
ute, while  in  opposition  it  was  insisted  that 
the  sole  liability  was  founded  upon  an  im- 
plied contract.  Jervis,  Ch.  J.,  said:  "I 
think  it  is  an  action  upon  statute.  .  .  • 
But  for  the  act  of  Parliament^  no  action 
could  be  brought  by  the  company  against 
one  of  its  own  members.  This,  therefore,  is 
an  action  brought  in  respect  of  a  liability 
created  by  statute,  and  therefore  is  an  action 
founded  upon  the  statute,  and  the  plea  which 
relies  upon  the  six-years'  limitation  is  no 
answer  to  it."  Maule,  J.,  said:  "A  declar- 
ation in  debt  upon  a  statute  is  a  declaration 
upon  a  specialty;  and  it  is  not  the  less  so 
because  tiie  facts  which  bring  the  defendant 
within  the  liability  are  facts  dehors  the  stat- 
ute: that  must  constantly  arise  in  actions 
for  liabilities  arising  out  of  statutes.  .  .  • 
The  allegation  in  the  plea  that  the  action  is 
upon  contracts  without  specialty  is  a  false 
allegation  of  a  matter  of  law.  ...  I 
think  it  manifestly  appears  that  this  is  an 
action  of  debt,  and  upon  the  statute,  and 
therefore  an  action  upon  a  specialty."  The 
other  judges  concurr<Ml  in  this  view. 

In  Lane  v.  Morris,  supra,  a  stockholder 
pleaded  the  statute  of  limitations  in  an  ac* 
tion  brought  against  him  upon  his  liability 
for  the  debts  of  a  corporation.  The  court 
held  that  the  cause  of  action  was  founded 
on  the  statute  creating  his  liability,  and 
numerous  authorities  were  there  cited  "to 
sustain  the  position  that  an  action  of  debt, 
founded  upon  a  statutory  liability,  has  never 
been  considered  as  being  within  the  statute 
of  limitations  of  21  Jac  I.  chap.  16,  of  Eng- 
land, or  of  the  like  statutes  in  this  country, 
but  that  such  statutory  liability  has  always 
been  regarded  in  the  nature  of  a  specialty." 
And  in  the  course  of  the  opinion  the  court 
said:  "There  can  be  no  doubt  that  the  li- 
ability of  the  defendant,  as  a  stockholder, 
for  the  ultimate  redemption  of  the  bills  of 
the  bank^  is  created  by  the  11th  section  of 
the  statute  incorporating  the  Planters'  & 
Mechanics*  Bank  of  Columbus.  Without 
that  section  in  the  act,  he  would  not  be  liable 
to  the  plaintiff  as  a  holder  of  the  bills  of  the 
bank." 

In  Billiard  v.  Bell^  supra,  Mr.  Justice 
Story  held  that  the  statute  of  New  Hamp- 
shire did  not  apply  as  a  bar  to  an  action  of 
debt  against  a  stockholder  of  a  bank  under 
the  provisions  of  its  charter  imposing  a  per- 
sonal responsibility  upon  the  shareholders 
for  the  notes  of  the  institution  in  case  they 
should  be  dishonored.  There,  as  here,  the 
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action  was  brought  upon  a  liability  created^ 
not  merely  by  the  original  parties,  but  by  the 
express  terms  of  the  statute.  In  the  course 
of  the  opinion  the  learned  justice  said:  "I 
agree  at  once  to  the  position  that  the  bills  of 
the  bank  are  to  be  considered  originally  as 
tho  debts  of  the  corporation,  and  not  of  the 
corporators;  and,  except  for  some  special 
provision  by  statute,  the  latter  cannot  be 
made  answerable  for  the  acts  or  debts  of  the 
former.  .  .  .  Whatever  is  enjoined  by  a 
statute  to  be  done  creates  a  duty  on  the 
party,  which  he  is  bound  to  perform.  The 
whole  theory  and  practice  of  political  and 
civil  obligations  rest  upon  this  principle. 
When,  therefore,  a  statute  declares  that,  un- 
der certain  circumstances,  a  stockholder  in 
a  bank  shall  pay  the  debt  due  from  the  bank, 
and  those  circumstances  occur,  it  creates  a 
direct  and  immediate  obligation  to  pay  it. 
The  consideration  may  be  collateral,  or  not, 
but  it  is  not  a  subject-matter  of  inquiry. 
.  .  .  Here,  then,  the  law  has  declared 
that  the  stockholders  shall  be  liable  to  pay 
a  specific  sum,  and  it  imposes  on  them  a  duty 
so  to  do.  .  .  .  The  law  has  created  a  di- 
rect liability,  a  liability  as  direct  and 
cogent  as  though  the  party  had  bound  him- 
self under  seal  to  pay  the  amount,  in  which 
case  debt  would  undoubtedly  lie.  The  law 
esteems  this  an  obligation  created  by  the 
highest  kind  of  spedalty." 

In  Van  Hook  ▼.  Whitlook,  supra,  which 
was  a  suit  against  the  stockholders  for  the 
debt  of  the  corporation,  the  court,  in  dis- 
cussing the  question  as  to  the  statute  of  lim- 
itations, among  other  things,  said:  "If 
the  debts  were  actually  due  from  the  corpo- 
ration at  the  time  of  its  dissolution,  it  can 
make  no  difference  whether  they  were  due 
from  the  corporation  by  judgments,  or  spe- 
cialty, or  only  by  simple  contract.  The  right 
of  action  against  the  stockholders  is  founded 
upon  the  statute;  and  the  form  of  the  ac- 
tion against  them  must  be  the  same,  what- 
ever may  be  the  nature  of  the  original  in- 
debtedness of  the  company.  If*  an  action  at 
law  is  brought  against  the  stockholders,  it 
must  be  either  an  action  of  debt  or  assump- 
sit founded  upon  their  liability  created  by 
the  statute." 

In  Barling  v.  Bank  of  British  N,  A.  it  was 
contended  that  the  action  was  founded  upon 
the  assignment  of  certain  bills  of  exchange; 
but  the  court  held  that  it  was  founded  on 
the  liability  created  by  §  322  of  the  Civil 
Code  of  California  (2  Deering,  Anmo.  Codes 
&  Stat.)  which  provides  for  the  individual 
liability  of  the  stockholders  for  the  debts  of 
a  corporation.  Deady,  J.,  in  delivering  the 
opinion  of  the  court,  said :  "But  the  present 
action  is  not  really  founded  on  an  assign- 
ment of  the  bills,  but  on  the  liability  created 
by  said  §  322  of  the  Civil  Code.  In  this  ac- 
tion the  assignment  of  the  bills  of  exchange 
is  a  mere  ingredient  or  inducement.  By 
reason  or  means  thereof  the  plaintiff  became 
and  was  a  creditor  of  the  Alaska  Improve- 
ment Company.  In  this  condition  the  stat-^- 
ute  operated,  and  gave  it  a  right  of  action 
against  the  defendant,  as  stockholders  of  the 
corpora/tion,   for  the  amount  of  its  claim 
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against  the  latter.  This  was  an  original 
rights  then  created,  which  did  not  exist  be- 
fore or  otherwise/' 

In  Angell  on  Limitations  of  Actions,  6th 
ed.  i  80,  p.  76,  it  is  said: 

"That  where  the  liability  of  the  defend- 
ant is  created,  not  merely  by  the  act  of  the 
parties,  but  by  the  positive  requisitions  of 
a  statute,  the  plaintiff  is  not  barred." 

Under  the  law  of  Idaho,  the  statute  of  lim- 
itations may  run  against  a  specialty.    Sec- 
tion 4054,  p.  437,  IUt.  Stat.  Idaho,  reads  aa 
follows :     '* Within  three  years :      <  1 )   An  ac- 
tion upon  a  liability  created  bv  statute,  other 
than  a  penalty  or  forfeiture.'^    But  this  ac- 
tion was  commenced  within  less  than  three 
years  after  the  act  making  Blaine  county 
liable  for  the  indebtedness  of  Alturas  coun- 
ty was  passed.    An  action  againat  a  county 
upon  which  the  legislature  has  imposed  a 
duty  of  paying  the  indebtedness  of  the  coun- 
ty out  of  which  territory  it  was  carved  does 
not  stand  precisely  in  the  same  condition  aa 
one  against  an  individual  who  assumes  and 
agrees  to  pay  the  debt  of  another  person. 
The  liability  in  the  case  againat  the  county 
is  created  by  a  statute,  and  the  other  by  the 
voluntary  act  of  the  individual.     It  is  true 
that  the  right  to  sue  or  be  sued  attaches, 
under  the  statute  of  most  of  the  statea,  to  a 
county  the  same  aa  to  an  individual.     But  it 
is  not  true  that  debta  created  by  statute  are 
placed  upon  the  same  plane  as  debts  created 
by  a  contract.    Numerous  illustrations  of 
this  principle  might  be  given;  for  instance, 
the  conatitutional  provision  that  no  county 
shall  create  any  debta  or  liabilities  which 
shall  exceed  a  specified  sum  does  not  neces- 
sarily imply  that  all  debts  and  liabilities 
against  the  county  over  and  above  that  sum 
are  in  violation  of  such  provision.     Coun- 
ties, as  is  well  known,  do  not  create  all  the 
debts  and  liabilities  they  are  under.     Debts 
and  liabilities  are,  ordinarilv,  imposed  up- 
on them  by  law.    A  county  is  often  said  to 
be  a  mere  agency  of  the  state  government, — 
a  function  through  which  the  state  adminis- 
ters its  affairs ;  and  it  frequently  has  but  lit- 
tle, if  any,  option  in  the  creation  of  debts 
and  liabilities  against  it.     It  is  for  these  or 
similar  reasons  that  courts  have  generally 
held  that  this  provision  of  the  Constitution 
only  applies  to  such  debts  and  liabilities  as 
the   county   in   its   corporate   capacity   and 
character,    like   an    individual,    voluntarily 
Creates. 

In  whatever  light  this  case  may  be  viewed, 
it  must  always  be  admitted  that  the  liabil- 
ity of  Blaine  county  to  pay  the  valid  in- 
debtedness of  Alturas  county,  which  existed 
at  the  time  Blaine  county  was  organized,  is 
a  liability  created  by  the  statute.  No  twist- 
ing of  words,  no  reference  to  the  facta,  no 
analogy  drawn  from  any  of  the  decided 
cases,  will  permit  any  denial  of  this  propo- 
sition. Concede,  for  the  purpose  of  the  ar- 
punient,  that,  if  Alturas  county  had  con- 
tinued to  exist,  it  could  have  successfully 
pleaded  the  provision  of  the  statute  of  lim- 
itation pleaded  in  this  case;  it  does  not  fol- 
low that  Blaine  county  could  plead  it  be- 
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cause  ita  liability  ia  fixed  definitely  by  the 
statute,  and  has  nothing  to  do  with  the  spe- 
cial character  of  the  indebtednese  of  Alturas 
county.  It  is  wholly  immaterial  whether 
plaintiff's  claim  was  a  judgment,  an  ordi- 
nary indebtedness  for  services  rendered  or 
supplies  furnished,  or  a  "contract,  obliga- 
tion, or  liability  founded  upon  an  inatrument 
in  writing;"  the  liability  of  the  defendant 
in  either  event  is  created  by  the  atatute,  and 
the  limitation,  and  tiie  only  limitation  which 
the  defendant  can  plead,  must  begin  at  or 
after  that  date,  because  that  ia  the  date 
when  its  liability  first  began. 

In  Custer  County  Comra,  v.  Yellowstone 
County  Comrs,  6  Mont.  39,  47,  9  Pac.  686, 
590,  which  was  a  case  growing  out  of  a  leg- 
ialative  act  creating  the  county  of  Yellow- 
stoaie  from  what  had  formerly  been  Custer 
county  and  a  small  portion  of  Gallatin  coun- 
ty,  the    act   provided    that   the    indebted- 
ness of  the  county  of  Custer  existing  at  tJiat 
time  should  be  apportioned  between  the  two 
countiea    by   the    commissioners'    act    Feb- 
ruary 26,  1883,  Mont.  Laws  1883,  p.  119.     in 
passing    upon    certain    questiona    involved 
therein,  the  court  said:     "The  indebtedness, 
if  any,  is  one  wholly  created  by  the  statute. 
Without  a  provision  for  the  existence  of  such 
indebtedness  by  the  respondent,  the  liabil- 
ity for  the  whole  of  the  indebtedness  of  Cus- 
ter county,  as  it  existed  immediately  before 
the  creation  of  Yellowstone  county,  would 
rest  upon  the  appellant.         .     .    When,  by 
the  terms  of  this  act,  did  this  indebtedness 
arise?     Section  2  of  the  act  provides  that 
the  indebtedness  of  the  county  of  Custer,  as 
the  same  shall  exist  on  the  1st  day  of  March, 
1883,  shall  be  apportioned  between  the  said 
county  and  the  county  of  Yellowstone,  and 
then  the  proviaiona  for  the  manner  of  the 
apportionment  follow.  This  was  not  merely 
the  recognition  of  a  moral  right  in  Custer 
county,  and  a  corresponding  moral   obliga- 
tion upon  Yellowstone  county  in  respect  to 
this  indebtedness,  to  be  afterwards  erected 
into  a  legal  right  and  corresponding  legal 
obligation  by  the  action  of  the  county  com- 
missioners of  both  counties  at  their  meeting 
on  the  first  Monday  of  March,  1883,  as  pro- 
vided in  §  3;  but  it  was  then  and  there  the 
creation  upon  the  Ist  day  of  March,  1883, 
of  a  legal  right  in  Custer  county  to  have 
paid  to  it,  and  a  legal  obligation  upon  Yel- 
lowstone county  to  pay  to  the  appellant,  in 
the  manner  provided  in  the  act,  its  propor- 
tion of  the  indebtedness  aa  it  existed  upon 
the  3d  of  March,  1883." 

See  also  Cheyenne  County  Oomrs.  v.  Bent 
County  Comrs.  16  Colo.  320,  329,  25  Pac 
508;  Canyon  County  v.  Ada  County  (Idaho) 
51  Pac.  748;  People  v.  Hulbert,  71  Cal.  72, 
12  Pac.  43. 

The  views  already  expressed  are  conclu- 
sive upon  the  questions  involved  herein.  But 
there  is  another  principle  which  we  also  be- 
lieve to  be  applicable  to  this  case  which 
leads  to  the  same  result.  The  bonds  and 
coupons  herein  sued  upon  were,  by  the  stat- 
ute authorizing  their  issuance,  payable  oat 
of  a  particular  fund,  which  waa  never  pro- 
vided for  by  Alturaa  county.    The  provi- 
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eions  of  this  statute,  imposed  a  continuing 
duty  (Elmore  County  v.  Alturas  County 
[Idaho]  37  Pac.  349),  and  became  a  part  of 
the  contract  between  Alturas  county  and  its 
bondholders.  Von  Hoffman  v.  Quincy,  4 
Wall.  535,  554,  sub  nom.  United  States  ex 
rel.  Von  Hoffman  v.  Quincy,  18  L.  ed.  403, 
409;  Mobile  v.  Watson,  UU  U.  S.  281),  305, 
29  L.  ed.  620,  626,  6  Sup.  Ct.  Rep.  308 ;  Set- 
bert  V.  L€tf>i8, 122  U.  S.  284,  30  L.  ed.  1101,  7 
Sup.  Ct.  Rep.  1190;  Gasquet  v.  City  Schools 
Bd.  of  Directors,  45  La.  Ann.  342,  12  So. 
506;  Bassett  v.  El  Paso,  88  Tex.  168,  30  S. 
W.  893 ;  Maenhaut  v.  A^et^  Orleans,  2  Woods, 
108,  Fed.  Cas.  No.  8,939,  and  authorities 
there  cited;  Cooley,  Const.  Lim.  355.  The 
facts  alleged  in  the  complaint  bring  this 
case  within  the  general  rule  tha/t,  when  pay- 
ment is  provid^  for  out  of  a  particular 
fund,  or  in  a  particular  way,  the  debtor  can- 
not plead  the  statute  of  limitations  without 
first  showing  that  the  particular  fund  has 
been  provid^,  or  that  the  particular  meth- 
od prescribed  by  statute  has  been  complied 
with.  It  is  true  that,  in  the  cases  cited  by 
plaintiff's  counsel  where  this  principle  is  an- 
nounced, there  was  either  an  amendment  to 
the  original  act,  or  a  new  law  providing  a 
different  method  of  levying  and  collecting 
the  necessary  tax  to  create  a  fund  out  of 
which  the  bonds  or  coupons  should  be  paid. 

Defendant,  in  this  connection,  contends 
that,  in  the  cases  cited  upon  this  point,  the 
obligation  was  created  by  the  statute,  while 
in  this  case  "only  the  right  of  action  is  given 
by  sta/tute."  It  would,  it  ^seems  to  us,  be 
more  accurate  to  say  tha/t  the  statute  not 
only  gives  the  right  of  action  against  Blaine 
•county,  but  creates  an  obligation  upon 
Blaine  county  to  pay  the  debt.  In  so  far 
as  Hbe  principle  of  law  is  involved,  what 
•difference  does  it  make  whether  an  amend- 
ment is  made  to  the  law,  as  to  the  levy  and 
collection  of  a  special  tax  to  pay  the  in- 
debtedness, or  a  new  and  independent  act  is 
passed  which  casts  the  burden  of  payment 
upon  another  county?  In  both  cases  the 
right  of  action  might  be  said  to  be  upon  the 
bonds;  but  in  both  a  new  obligation  or  lia- 
bility is  crefluted,  either  as  to  the  indebted- 
ness or  the  method  of  collecting  the  same. 
In  neither  can  the  debt  be  paid  unless  pro- 
vision is  made  for  a  fund  tipplicable  to  its 
payment.  A  well-settled  principle  of  law 
«hould  not  be  cast  aside  simply  because  the 
•cfi^c  in  hand  is  not  "on  all  fours"  with  the 
decided  cases  in  which  it  has  been  applied. 
Facts  often  change.  The  principle  of  law  re- 
mains the  same.  It  is  unusual  or  rare  that 
•cases  are  found  precisely  alike  in  the  facts; 
t)ut  it  is  quite  oom;non  to  find  a  principle 
of  law  applicable  by  analogy  and  reason  to 
varied  conditions  as  to  the  facts. 

The  general  principle  referred  to  is  clear- 
ly stated  in  TAncoln  County  v.  tuning,  133 
TJ.  S.  529,  532,  33  L.  ed.  766,  767,  10  Sup. 
•Ct.  Rep.  363,  364,  where  the  court  said: 
^nrhe  remaining  question  arises  on  the  stat- 
ute of  limitations.  By  the  general  limita- 
tion law  of  the  staite,  some  of  the  coupons 
were  barred ;  but  there  has  been  this  special 
legislation  in  reference  to  these  coupons. 
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The  bonds  were  issued  under  the  funding  act 
of  1873.  In  1877  the  county  was  delinquent 
in  its  interest,  and  the  legislature  passed  un 
act  amendatory  to  the  act  of  1873.  This 
amendatory  act  provided  for  the  register- 
ing of  overdue  coupons,  and  imposed  upon 
the  treasurer  the  duty  of  thereafter  paying 
the  coupons  as  money  came  into  his  posses- 
sion applicable  thereto,  in  the  order  of  their 
registration.  Nev.  Stat.  1877,  46.  The  cou- 
pons, which  by  the  general  limitation  law 
would  have  been  barred,  were  presented,  as 
they  fell  due,  to  the  treasurer  for  payment, 
and  payment  demanded  and  refused,  l^cause 
the  interest  fund  was  exhausted.  Thereup- 
on the  treasurer  registered  them  as  pre- 
sented, in  accordance  with  the  act  of  1877; 
and,  from  the  time  of  their  registration  to 
the  commencement  of  this  suit,  there  was  no 
money  in  the  treasury  applicable  to  their 
payment.  This  act  providing  for  registra- 
tion and  for  payment  in  a  particular  order 
was  a  new  provision  for  the  payment  of 
these  bonds,  which  was  accepted  by  the  cred- 
itor, and  created  a  new  right  upon  which  he 
might  rely.  It  provided,  as  it  were,  a  spe- 
cial trust  fund,  to  which  the  coupon  holder 
might,  in  the  order  of  registration,  look  for 
payment,  and  for  payment  through  which 
he  might  safely  wait.  It  amounted  to  a 
promise  on  the  part  of  the  county  to  pay 
such  coupons  as  were  registered,  in  the  or- 
der of  their  registration,  as  fast  as  money 
came  into  the  interest  fund ;  and  such  prom- 
ise was  by  the  creditor  accepted;  and,  when 
payment  is  provided  for  out  of  a  particular 
fund  to  be  created  by  the  act  of  the  debtor, 
he  cannot  plead  the  statute  of  limitations 
until  he  shows  that  that  fund  has  been  pro- 
vided." 

In  support  of  these  views,  the  court  cites 
Underhill  v.  Sonora  Trustees,  17  Cal.  172; 
Freehill  v.  ChamberUUn,  66  Cal.  603,  4  Pac. 
646. 

In  Freehill  v.  Chamberlain  it  was  argued 
that  as  the  coupons  in  question  matured, 
according  to  their  face,  on  the  1st  of  Jan- 
uary, 1872,  the  statute  of  limitations  barred 
any  proceeding  on  the  part  of  petitioner  to 
enforce  payment;  that,  if  the  proper  amount 
of  taxes  had  not  been  levied  in  any  one  year, 
such  levy  should  have  been  compelled  by 
mandamus;  that,  if  any  step  necessary  to 
have  the  proper  funds  in  the  treasury  had 
been  omitted,  a  proceeding  to  compel  such 
step  was  the  proper  course.  The  court,  in 
reply  to  this  contention,  said: 

"We  do  not  understand  this  to  be  the  law 
as  applicable  to  this  case.  According  to  the 
act  of  April  25,  1863,  ...  no  action 
could  be  maintained  against  the  city  on  these 
bonds  or  coupons.  By  law,  it  was  the  duty 
of  the  city  to  make  provision  for  the  pay- 
meat  of  the  bonds  and  coupons  according  to 
the  statute  under  which  they  were  issued; 
and,  by  omitting  to  perform  such  duty,  the 
city  could  not  create  the  defense  of  the  stat- 
ute of  limitations.  Not  until  the  funds 
were  in  -the  treasury,  properly  applicable, 
would  the  statute  begin  to  run.  Not  until 
that  period  would  the  petitioner  have  any 
right  of  action  or   proceeding  against  tlie 
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treasurer.  The  contrary  view  would  place 
it  in  the  power  of  a  munidpali^  in  many 
cases  to  avoid  all  payment  of  ite  debts,  be^ 
cause  ifj  by  concert  of  action,  each  officer 
should  omit  to  perform  his  duty,  the  time 
consumed  in  compelling  each  to  perform 
such  duty  might  be  made  to  consume  all  the 
period  of  the  statute  before  the  funds  would 
each  the  treasury.  We  do  not  think  the 
legislature  intended  such  result."  .See  also 
State  ew  rel.  Davis  v.  Lincoln  County  Comrs. 
23  Nev.  262,  45  Pac.  982;  Sawyer  v.  Colgan, 
102  Cal.  283,  292,  36  Pac.  580,  834;  Spauld- 
ing  y,  Arnold,  126  N.  Y.  194,  198,  26  N.  E. 
205;  Gasquet  v.  City  Schools  Bd.  of  Di- 
rectors, 45  La.  Ann.  342,  12  So.  506;  King 
Iron  Bridge  de  Mfg,  Co.  v.  Otoe  County,  124 
U.  8.  459,  31  L.  ed.  614,  8  Sup.  Ct.  Rep.  682. 


Alturas  eojmty  was  not  ai  the  time  of  iti 
dissolution  in  such  a  condition  that  it  coul4 
have  pleaded  the  general  statute  of  limita- 
tions herein  relied  upon. 

We  do  not  deem  it  necessary  to  examine 
any  of  the  other  grounds  discussed  by  the 
plaintiff  in  error.  After  a. careful  consid- 
eration of  all  the  questions  involved  herein, 
we  are  of  opinion  that  the  section  of  the 
statute  of  limitations  pleaded  and  relied 
upon  by  defendant  does  not  apply,  and  was 
not  intended  by  the  legislaUire  to  apply 
to  a  case  like  the  present.  The  court  erred 
in  sustaining  the  demurrer. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 
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Re  Bernard  WARD. 
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Ball  pendlnir  appeal  from  m  conTlottom 
may  be  allovred  because  of  the  extraor- 
dinary character  of  the  circumstances,  on 
proof  by  physicians,  one  of  whom  is  selected 
by  the  district  attorney,  that  the  prisoner  Is 
sufforiag  from  asthma  and  trouble  with  his 
lungs  to  such  an  extent  that  his  continued 
Incarceration  In  the  county  Jail  In  the  physi- 
cal conditions  existing  there  will  be  fraught 
with  serious  Impending  danger  to  his  health, 
and  will  probably  be  fatal  If  he  is  left  there 
three  months  or  more. 

(January  29,  1900.) 

PETITION  for  a  writ  of  habeas  corpus  to 
obtain  the  release  of  petitioner  on  bail 
from  the  custody  of  the  warden  of  the  state's 
prison,  to  which  he  had  been  committed 
upon  conviction  of  embezzlement  from  which 
he  had  taken  an  appeal.  Granted, 
The  facts  are  stated  in  the  opinion. 
Mr.  F.  M.  Gowan  for  petitioner. 

Per  Curiam  t 

The  petitioner  was  on  the  2d  day  of  De- 
cember, 1899,  convicted  of  a  felony  in  the 
superior  court  of  the  city  and  county  of  San 
Francisco,  to  wit,  of  embezzlement.  A  judg- 
ment was  rendered  against  him  that  he  be 
imprisoned  in  the  state's  prison  at  San 
Quentin  for  the  term  of  seven  years.  From 
this  judgment  he  has  taken  an  appeal  and 
a  certificate  of  probable  cause  was  granted 
him  by  the  judge  of  the  court  in  which  he 
was  convicted.  He  made  application  to 
said  court  to  be  allowed  to  give  bail  pending 
the  appeal,  and  the  application  was  by  said 
court  denied.  He  is  now  before  this  court 
on  habeas  corpus  for  the  purpose  of  being 
allowed  to  give  such  bail.     Upon  the  hear- 

NoTB. — As  to  prisoner's  right  of  action   for 
imprisonment   in    unhealthful   or  unfit   prison, 
■ee  Shields  ▼.  Durham  (N.  C.)  86  L.  R.  A.  293, 
^nd  noie. 
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ing  he  produced  the  certificates  and  affida- 
viU  of  three  respectable  physicians,  in  all 
of  which  it  is  stated  that  he  is  suffering  with 
chronic  catarrh  and  asthma,  and  that  con- 
finement in  jail  would  be  injurious  to  hit 
health,  and  in  one  of  which  it  is  stated  that 
"confinement  in  jail  is  injurious  to  his 
health  and  endangers  his  life."  At  the  hear- 
ing there  was  the  additional  testimony  of 
Dr.  James  H.  O'Connor,  a  reputable  physi- 
clan,  who  testified  very  fully  as  to  the  con- 
dition of  the  petitioner,  and  stated  very 
positively  that,  from  his  frequent  examina- 
lions  of  the  petitioner,  his  opinion  was-  that 
confinement  in  the  jail  under  the  conditions 
there  existing  would,  if  continued  two  or 
three  months,  result  fatally.  At  this  hear- 
ing, which  was  on  January  13,  1900,  it  was 
stated  by  an  attorney  who  represented  the 
district  attorney's  office  that  petitioner  and 
his  counsel  had  refused  to  allow  any  physi- 
cian selected  by  the  district  attorney  to  ex- 
amine petitioner.  As  this  statement  was 
not  denied  (the  main  counsel  for  the  peti- 
tioner being  absent),  it  was  suggested  by 
the  court  that  the  case  would  be  continued 
to  allow  an  examination  of  the  petitioner  by 
some  physician  selected  by  the  district  at- 
torney. Afterwards  a  stipulation  was  en- 
tered into  by  the  district  attorney  and  the 
attorney  for  petitioner  that  Dr.  J.  G. 
Morrissey  was  a  physician  satisfactory 
to  both  parties,  and  that  said  physician 
"may  make  and  file  his  afiidavits  herein 
showing  the  physical  condition  of  Ber- 
nard Ward,  petitioner  herein."  Such 
an  examination  was  afterwards  made  by 
Dr.  Morrissey,  and  his  affidavit  has  this  day 
been  presented  to  the  court,  and  is  as  fol- 
lows: "I  am  now,  and  during  all  the  times 
hereinafter  mentioned  was,  the  city  physi- 
cian in  and  for  the  city  and  county  of  San 
Francisco,  state  of  California.  I  made  a 
physical  examination  of  Bernard  Ward,  the 
defendant  in  the  above-entitled  matter,  at 
the  county  jail  in  the  said  city  and  county, 
on  the  19th  day  of  January,  1900.  I  find 
said  defendant  to  be  suffering  from  asthma* 
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and  his  lungs  are  involved ;  and  the  physical 
conditons  now  existing  at  said  county  jail, 
where  said  Ward  is  now  incarcerated,  are 
such  that  further  confinement  of  said  Ward 
at  said  jail  is  fraught  with  serious  impend- 
ing danger  to  his  health.  The  balance  of 
chances  is  that,  if  said  Ward  shall  continue 
to  be  confined  for  a  period  of  three  months 
or  more  in  said  county  jail,  a  fatal  result 
will  ensue." 

We  think  that  in  this  case  circumstances 
of  an  extraordinary  character  appear,  with- 
in the  meaning  of  former  decisions  of  this 
court,  and  that  it  is  a  proper  exercise  of 
discretion  to  admit  petitioner  to  bail  pend- 
ing the  appeal.  It  is  therefore  ordered  that 
the  petitioner  he  admitted  to  hail,  pending 
his  appeal,  in  the  sum  of  $7,000,  the  under- 
taking to  be  approved. by  the  judge  of  the 
superior  court  in  which  he  was  convicted, 
and  that  upon  the  giving  of  such  an  under- 
taking, approved  by  said  judge,  the  peti- 
tioner be  discharged  from  custody. 


Henry  GRUNDEL,   Admr.,   etc.,  of   IVank 
Grundel,  Deceased,  Appt., 

V. 

UNION  IRON  WORKS  et  al,,  Respta. 


( 


Cal. 


) 


Admiralty  proeeedlnirs  in  a  Federal 
conrt  for  llinltatlon  of  liability  under 
the  United  States  laws,  Instituted  by  ship- 
owners who  have  been  sued  for  damages  in 
a  state  conrt  with  other  persons  as  joint  tort- 
feasors, but  who  obtain  an  Injunction  from 
the  Federal  court  against  further  proceedings 
against  them  in  the  state  court,  will- not  bar 
the  prosecution  of  the  action  for  damages 
against  the  other  defendants  in  the  state 
court  while  the  admiralty  proceedings  are 
pending  and  plaintiff  has  not  actually  received 
satisfaction,  or  the  equivalent  of  satisfaction, 
in  any  amount. 

(Jannary  9,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  favor  of  defend- 
ants in  a  proceeding  to  recover  damages  for 
the  alleged  negligent  killing  of  plaintiff's 
intestate,  in  which  a  recovery  was  denied 
because  of  proceedings  in  the  Federal  courts 
on  behalf  of  certain  of  defendants  to  limit 
their  liability.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  SnlliTan  St  SnlliTan,  for  appel- 
lant: 

The  liability  of  joint  tortfeasors  is  joint 
and  several,  and  redress  may  be  had  against 
one  or  more  or  all,  and  the  claim  may  be  en- 
forced until  once  satisfied. 

2  Black,  Judgm.  §  777;  Butler  v.  Ash- 
worth,  110  Cal.  614,  43  Pae.  4,  386;  Cooley, 
Torts,  pp.  136,  137;  Nichols  v.  Dunphy,  58 
Cal.  605;  Dawson  v.  Schloss,  93  Cal.  195, 
29  Pac.  31. 


Note. — For  excluslveness  of  admiralty  juris- 
diction, see  also  Bralthwalte  ▼.  Jordan  (N.  D.) 
81  r^  R.  A.  238. 
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Where  joint  tortfeasors  are  jointly  sued, 
recovery  may  be  had  as  against  some,  though 
denied  as  to  others. 

Dawson  v.  Schloss,  93  Cal.  199,  29  Pac. 
31 ;  Livingston  v.  Bishop,  1  Johns.  290,  3 
Am.  Dec.  330;  Vrton  v.  Price,  57  Cal.  270; 
Letois  V.  Clarkiny  18  Cal.  399;  People  v. 
Frishie,  18  Cal.  402;  Bank  of  Stockton  v. 
Howlandf  42  Cal.  129;  Nichols  v.  Dunphy, 
58  Cal.  605. 

Messrs.  Wilson  Sc  Wilson  and  Andros 
A  Frank  for  respondents. 

Van  Dyke,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  brings  this  action  under  § 
377  of  the  Code  of  Civil  Procedure  of  this 
state,  as  administrator  of  the  estate  of 
Frank  Grundel,  deceased,  to  recover  dam- 
ages on  account  of  the  death  of  the  latter, 
occasioned  by  the  wrongful  acts  of  the  de- 
fendants. Eighteen  defendants  were  named 
in  the  complaint,  five  of  whom  are  fictitious, 
and  no  person  appeared  or  answered  in  their* 
names.  The  corporation  defendant  an- 
swered separately,  and  the  twelve  other  de- 
fendants, represented  by  other  attorneys, 
also  appeared  and  answered.  Nine  of  these 
twelve  subsequently  filed  a  supplemental  an- 
swer, setting  forth  that  they  were  the  own- 
ers of  the  schooner  Gracic  S.,  on  or  about 
which  the  injury  occurred,  and  had  made 
application  in  the  United  States  district 
court  of  the  northern  district  of  California 
for  limitation  of  liability  under  the  provi- 
sions of  the  Revised  Statutes  of  the  United 
States  in  reference  to  American  merchant 
marine,  and  that  upon  filing  their  petition 
in  said  court  a  monition  was  issued  in  the 
usual  form,  and  served  upon  the  plaintiff 
and  his  attorneys,  and  all  persons  claiming 
damages  resulting  from  the  accident  men- 
tioned in  the  plaintiff's  complaint,  and  the 
said  court  enjoined  plaintiff  from  any  fur- 
ther proceedings  in  the  suit  in  the  superior 
court  against  the  nine  defendants  claiming 
to  be  the  owners  of  said  vessel.  An  ap- 
praisement of  the  schooner  was  made,  the 
value  being  fixed  at  $12,500.  The  plaintiff 
filed  his  answer  in  the  United  States  dis- 
trict court  to  the  petition  of  said  nine  de- 
fendants, but  said  cause  has  never  been  tried 
in  the  admiralty  court,  and  is  still  pending. 

The  plaintiff  made  no  further  attempt  to 
proceed  in  the  superior  court  against  the 
alleged  owners  of  the  vessel,  but  as  to  the 
other  defendants  who  had  appeared,  to  wit 
the  Union  Iron  Works,  Barber,  Castle,  and 
Swanson,  the  plaintiff  elected  to  proceed  to 
trial  in  the  said  court.  The  case  was  regu- 
larly on  the  calendar  of  the  superior  court 
for  trial  December  2,  1897;  whereupon  the 
defendant  the  Union  Iron  Works  moved  the 
court  t«  dismiss  the  action  as  to  it.  on  the 
ground  that  nine  of  the  defendants  had  in- 
stituted proceedings  in  the  Federal  court  for 
limitation  of  liability,  and  that  said  defend- 
ant Union  Iron  Works  was  sued  as  a  joint 
tortfeasor  with  said  nine  defendants  in 
whose  behalf  the  restraining  order  had  been 
issued  against  the  plaintiff  from  proceeding 
to  trial.     The  court  took  the  motioii  under 
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advisement,  and  the  trial  of  the  action  was 
continued  till  April  4,  1898,  at  which  time 
plaintiff  endeavored  to  proceed  with  the  trial 
as  to  said  defendants  other  than  the  nine 
A'ho  were  the  owners  of  said  vessel.  The 
Union  Iron  Works  thereupon  renewed  its 
motion  to  dismiss  the  action  upon  the 
grounds  stated,  and  said  defendants  Barber, 
Castle,  and  Swanson,  also  on  the  same 
grounds,  moved  to  dismiss  the  action.  The 
court  granted  the  motion  of  said  four  de- 
fendants, and  a  judgment  of  dismissal  was 
accordingly  entered.  The  appeal  is  from 
this  judgment  of  dismissal,  on  a  bill  of  ex- 
ceptions. 

The  question  presented  on  the  appeal  is 
whether  the  plaintiff,  with  a  cause  of  action 
alleged  in  the  complaint  to  be  for  $50,000 
damages,  is  barred  from  recovery  of  a  proper 
meofiure  of  damages,  as  against  the  respond- 
ents herein,  in  consequence  of  the  proceed- 
ings in  the  Federal  court  by  the  nine  de- 
fendants, the  owners  of  said  vessel,  in  which 
their  liability  is  limited  to  the  appraised 
value  of  said  vessel.  The  plaintiff  has  not 
actually  received  satisfaction  in  any  amount, 
nor  what  in  law  is  deemed  the  equivalent 
of  satisfaction.  The  law  as  to  the  liability 
of  joint  tortfeasors  is  thus  stated  by  Black 
on  Judgments:  "The  general  rule  followed 
in  America  is  that  the  liability  of  two  or 
more  persona  who  jointly  engage  in  the  com- 
mission of  a  tort  is  joint  and  several,  and 
gives  the  same  rights  of  action  to  the  per- 
son injured  as  a  joint  and  several  contract. 
Consequently  a  judgment  recovered  against 
one  of  two  joint  tortfeasors,  remaining  un- 
satisfied, is  no  bar  to  an  action  against  the 
other  for  the  same  tort."  2  Black,  Judgm. 
§  777.  Judge  Cooley,  in  his  work  on  Torts, 
2d  ed.  p.  159,  says:  "The  rule  laid  down  by 
that  eminent  jurist,  Kent,  in  Livingston  v. 
Bishop,  1  Johns.  290,  3  Am.  Dec.  330,  and 
which  has  since  been  generally  followed  in 
this  country,  is  that  the  party  injured  may 
bring  separate  suits  against  Uie  wrongdoers, 
and  proceed  to  judgment  in  each,  and  that 
no  bar  arises  as  to  any  of  them  until  satis- 
faction is  received.  .  .  .  It  is  to  be  ob- 
served, in  respect  to  the  point  above  consid- 
ered, where  the  bar  accrues  in  favor  of 
some  of  the  wrongdoers,  by  reason  of  what 
has  been  received  from  or  done  in  respect 
to  one  or  more  others,  that  the  bar  arises, 
not  from  any  particular  form  that  the  pro- 
ceeding assumes,  but  from  the  fact  that  the 
injured  party  has  actually  received  satis- 
faction, or  what  in  law  is  deemed  the  equiv- 
alent." In  Dawaon  v.  Sohloaa,  93  Cal.  199, 
29  Pac.  31,  the  plaintiff  had  recovered  a 
judgment  in  the  sum  of  $5,000  against 
Schloss  and  Hinkle  in  an  action  for  mali- 
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cious  prosecution.  A  new  trial  wa«  granted 
ap  to  defendant  Schloss,  which  resulted  in  a 
verdict  and  judgment  aeainst  Schloss  for 
$3,000,  and  he  appealed  from  the  judgment. 
At  the  time  of  the  second  trial,  the  original 
judgment  for  $5,000  against  Hinkle  was  of 
record  and  unsatisfied.  It  was  contended  by 
the  appellant  that  no  judgment  should  have 
been  rendered  against  Schloss  on  the  new 
trial,  so  long  as  the  original  judgment  ex- 
isted against  Hinkle;  that,  while  separate 
suits  may  be  brought  against  each  of  several 
joint  tortfeasors,  yet,  if  the  defendants  are 
sued  jointly,  there  can  be  but  one  verdict 
and  judgment.  This  court  answered  this 
contention  that  "such  is  not  the  prevailing 
rule  in  the  United  States,"  quoting  from 
Judge  Cooley  the  above-cited  paragraph. 
The  court,  continuing,  says:  "There  is  no 
pretense  that  any  part  of  the  judgment 
against  Hinkle  has  been  paid  or  satisfied,  or 
even  that  execution  has  been  taken  out  upon 
that  judgment."  Nichols  v.  Dunphy,  58 
Cal.  605,  was  an  action  in  tort.  A  judg- 
ment had  been  obtained  against  defentiULnts. 
One  of  the  defendants  appealed,  and  secured 
a  reversal  of  the  judgment.  Thereupon  the 
other  defendant,  against  whom  execution 
had  been  taken  out,  moved  for  an  order 
quashing  the  execution.  That  motion  was 
granted,  on  the  theory  that  there  could  not 
be  a  several  judgment  when  the  action  had 
been  joint.  Discussing  the  action  of  the 
court  below,  this  court  says:  "We  think 
the  court  erred  in  quashing  the  execution 
against  Carmen.  The  judgment  against  her 
was  unaffected  by  the  appeal  of  her  code- 
fendant  and  the  subsequent  proceedings 
thereon."  In  Butler  v.  Ashworth,  110  Cal. 
614,  43  Pac.  4,  386,  it  is  said:  "If  one  be  in- 
jured by  a  tortious  act,  he  is  entitled  to  com- 
pensation for  the  injury  suffered,  and  if 
several  persons  are  guilty  in  common  of  the 
tort,  the  injured  one  has  his  right  of  action 
for  damages  against  each  and  all  of  the  joint 
tortfeasors,  and  may,  at  his  election,  sue 
them  individually  or  together."  In  case  one 
of  the  vnrongdoers  has  become  bankrupt  or 
insolvent,  the  effect  as  to  him  would  be  to 
limit  the  liability  to  the  available  assets  of 
his  estate,  which  might  be  merely  nom- 
inal. His  bankruptcy  prooeedings,  how- 
ever, would  not  have  the  effect  of  discharg- 
ing the  solvent  vrrongdoers.  Nothing  short 
of  satisfaction  in  some  form  constitutes  a 
bar  in  a  proceeding  like  the  present. 

The  judgment  is  reversed,  and  the  cauM 
remanded. 


< 


We  concur:     Harrison*  J.;    Oaromtto, 


J. 


18M. 


BLAIB  Y.   08TRA]n>BB. 
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ChAimcey  J.  BLAIR,  Appt 

V. 

C.  A.  OSTRANDER  et  al. 


•> 


SAME,  Appt,, 

V, 

Thomas  EARLEY  et  al. 


( Iowa. 


) 


I.  The  reatrietlom  on  tl&e  lien  of  Jndff- 
menta  of  Federal  eonrta,  declared  by 
Code  1878,  f  2872,  aa  amended  by  act  1878, 
chap.  120,  which  provided  that  such  Uena 
Bhould  extend  only  to  the  county  In  which  the 
judgment  was  rendered  and  counties  In  which 
a  copy  thereof  should  be  filed,  was  ineffectual 
prior  to  the  act  of  Congress  of  August  1,  1888, 
which    authorized    such    legislation    by    the 


states ;  but  such  judgments  had  operation 
throughout  the  district  in  which  the  court 
had  jurisdiction. 
2.  Tlte  re-enaetnient  of  a  state  statnte 
ivhlch  fvaa  Ineffectnal  fvlten  passed, 
because  it  attempted  to  regulate  the  lien  of 
judgments  of  Federal  courts  without  any  au- 
thority to  do  so,  is  not  necessary  in  order  to 
make  the  statute  operative,  after  Congress 
has  removed  the  obstacle  to  such  state  legis- 
lation, or  conferred  authority  for  It. 

(October  10,  1800.) 

APPEALS  by  plaintiff  from  judgments  of 
the  District  Court  for  Adair  County  dis- 
missing   petitions    filed    to    redeem    certain 
real  estate  from  sheriff's  sales  and  for  an 
accounting.     Affirmed. 
The  facts  are  stated  in  the  opinion. 


Note. — Lien  of  judgment  of  Federal  court. 

I.  Similaritif  of  lient  of  Federal  judgmente 

to  those  of  fudgmente  in  state  courts. 
II.  Derivation  of  liens. 

III.  Territorial  extent  of  Hen. 

a.  Generally. 

b.  As  limited  by  state  recording  acts, 

IV.  Time  of  attaching. 

y.  Statutes  of  limitation. 
VI.  Suspending  the  lien. 
YII.  Judgments  rendered  in  another  state. 
VIII.  Priority  of  judgment  in  favor  of  United 
States. 
IX.  Decree  in  admiralty, 

I.  Similarity  of  liens  of  Federal  judgments  to 
those  of  judgments  in  state  courts. 

The  lien  of  a  Federal  judgment  differs  in  dif- 
ferent states.  Dartmouth  Sav.  Bank  v.  Bates, 
44  ITed.  Uep.  646. 

Judgments  rendered  in  the  courts  of  the 
United  States  are  liens  updn  the  defendant's 
real  estate  in  all  cases  where  similar  judgments 
of  the  state  courts  are  made  liens  by  the  law 
of  the  state.  United  States  v.  Humphreys,  3 
Hughes.  201,  Fed.  Cas.  No.  15,422:  Brown  v. 
Pierce,  7  Wall.  205,  10  L.  ed.  134  ;  Baker  v.  Mor- 
ton, 12  Wall.  150,  20  L.  ed.  262 ;  Williams  v. 
Benedict,  8  How.  107,  12  L.  ed.  1007 ;  Ward  v. 
Chamberlain,  2  Black,  430,  17  L.  ed.  310 :  RIggs 
V.  Johnson  County,  6  Wall.  166,  18  L.  ed.  768 ; 
Koning  V.  Bayard,  2  Paine,  251,  Fed.  Cas.  No. 
7,924. 

And  a  judgment  in  the  United  States  court  is 
as  much  a  lien  as  a  judgment  of  a  state  court. 
Judgments  In  that  court  being  matters  of  record, 
which  parties  are  as  much  bound  to  notice  as 
they  are  judgments  of  the  state  court.  It  fol- 
lows that  a  purchaser  at  a  sheriff's  saie  under 
a  younger  judgment  would  be  a  purchaser  with 
notice  of  a  prior  judgment  of  the  United  States 
court.  Andrews  v.  Doe  ex  dem.  Wilkes,  6  How. 
(Miss.)  554,  38  Am.  Dec.  450. 

A  judgment  in  the  Federal  court  creates  only 
a  general  Men,  and  the  judgment  creditor  ac- 
quires thereby  no  higher  or  better  right  to  the 
property  than  the  debtor  himself  had,  unless  he 
can  show  fraud,  or,  in  other  words,  it  does  not 
attach  to  the  mere  legal  title  to  the  exclusion 
of  a  prior  equitable  title.  Brown  v.  Pierce,  7 
Wall.  205,  10  L.  ed.  134. 

"The  process,  both  mesne  and  final.  In  the 
district  and  circuit  court  of  the  United  States, 
l)eing  conformed  to  those  of  the  different  states 
in  which  they  have  jurisdiction,  the  lien  of 
Judgments  on  property  within  the  limits  of  that 
jnrfadlctlon  depends,  also,  upon  the  state  law 
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where  Congress  has  not  legislated  upon  the  sub- 
ject." Williams  v.  Benedict,  8  How.  107.  12  L.  ed. 
1007.  It  was  held  that  under  the  Miss  ss  ppi 
law  a  judgment  obtained  against  an  adminis- 
trator after  the  estate  had  been  declared  in- 
solvent was  not  a  prior  lien. 

In  Ward  v.  Chamberlain,  2  Black,  430.  17  L. 
ed.  319,  it  was  said  that  under  act  of  Conj^ress, 
May  10,  1828.  4  Stat,  at  L.  281,  chap.  U8.  { 
2,  providing  that  the  right  of  Imparlance  is 
made  to  depend  In  certain  cases  upon  state  laws, 
where  judgments  are  a  lien  upon  the  property 
of  the  defendant,  and  where  by  the  laws  of  the 
«tate  defendants  are  entitled  in  the  courts 
thereof  to  an  imparlance  of  one  term  or  more.  It 
is  the  intention  of  Congress  to  prevent  a  cred- 
itor suing  in  the  Federal  courts  to  obtain  an 
advantage  over  another  suing  In  the  state 
courts. 

The  lien  of  a  Federal  judgment  continues  not- 
withstanding successive  levies  of  executions 
thereunder,  on  several  tracts  of  laud,  as  against 
an  intervening  mortgage  where  the  levies  fail 
to  satisfy  the  debt  under  Arkansas  statute  en- 
titled, "Judgment  and  Decrees."  S  4  providiug 
that  judgments  and  decrees  rendered  Id  the  cir- 
cuit court  are  a  lien  on  the  real  estate  of  the 
person  against  whom  they  are  rendered  situ- 
ated in  the  county  In  which  the  court  is  held, 
and  f  5,  that  liens  commence  on  the  day  of  the 
rendition  of  the  judgment,  and  continue  for 
three  years  subject  to  be  revived,  and  by  $  0, 
that  a  sale  of  the  land  under  a  junior  Judgment 
will  pass  the  title  of  the  defendant  sul)ject  to 
the  lien  of  all  prior  judgments  and  Hens  ihen 
In  force.  TrapnaJl  v.  Richardson,  13  Ark.  .543, 
58  Am.  Dec.  338. 

In  regard  to  Hens  of  judgments,  as  In  all 
other  matters  relating  to  the  prncticc  and  pro- 
ceedings for  obtaining  and  enforcing  Judgments 
in  the  Federal  courts,  it  has  always  been  the 
policy  of  Congress  to  conform  the  processes  In 
the  Federal  courts  to  those  of  the  state  courts. 
Dartmouth  Sav.  Bank  v.  Bates,  44  Fed.  Uep. 
546. 

The  Hen  of  judgments  in  the  Federal  court  Is 
a  rule  of  property.  Ward  v.  Chamberlain.  2 
Black.  430,  17  L.  ed.  319  ;  Clements  v.  Berry, 
11  How.  411.  13  L.  ed.  750;  United  States  v. 
Morrison,  4  Pet.  124,  7  L.  ed.  804  :  Lombard  v. 
r.ayard,  1  Wall.  Jr.  19G,  Fed.  Cas.  No.  8.409; 
Woodley  v.  Cllllam,  07  N.  C.  237:  Tarpley  v. 
[lamer,  0  Smedes  &  M.  310 ;  Morris's  Estate,  6 
rhlla.  134. 

So.  under  the  judiciary  act  of  1780.  |  34, 
providing  that  the  laws  of  the  several  statps 
shall  be  regarded  as  rules  of  decision  at  common 
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Mr.  H.  E.  I«onK,  for  appellant: 

There  being  no  Federal  statute  on  the  sub- 
ject prior  to  August  1,  1888,  chapter  129 
of  the  Acts  of  the  17th  General  Assembly  of 
Iowa,  was  inoperative  and  void  in  so  far  as  it 
referred  to  judgments  obtained  in  the  Feder- 
al courts  sitting  in  this  state. 

If  we  had  no  valid  state  law  on  the  sub- 
ject then  there  was  no  law  to  which  the  act 
of  Congress  could  apply  until  October  1, 
1807.  This  left  our  judgment  a  lien  upon 
the  land  in  question. 

A  state  legislature  cannot  pass  any  law 
binding  upon  the  courts  of  the  United  States, 
or  in  any  manner  afTect  or  change  judgments 
rendered  therein,  or  affect  the  liens  of  such 
judgments. 

CafToll  Y.  Watkins,  1  Abb.    (U.  S.)    474, 


Fed.  Cas.  No.  2,457;  Waytnan  v.  Southard, 
10  Wheat.  1,  6  L.  ed.  253;  Bank  of  United 
iitatcs  V.  Halstead,  10  Wheat.  51,  6  L.  ed. 
204;  Ward  v.  Chamberlain,  2  Black,  430,  17 
L.  ed.  319;  Beers  v.  Uaughton,  9  Pet.  330,  9 
L.  ed.  146;  Doyte  v.  Wade,  23  Fla.  90,  1  So. 
510;  McCracken  v.  Haytcardy  2  How.  608,  11 
L.  ed.  397. 

Chapter  120  of  the  Acts  of  the  17th  Gen- 
eral Assembly  was  invalid  as  to  judgments 
of  the  Federal  courts,  because  said  chapter 
impaired  the  obligations  of  contracts  entered 
into  prior  to  the  passage  of  chapter  729  of 
the  Acts  of  the  50th  Congress,  passed  August 
1,  1888. 

The  obligation  of  a  contract  is  the  law 
which  binds  the  parties  to  perform  their 
agreement. 


law  In  courts  of  the  United  States,  the  Federal 
courts  have  uniformly  adopted  the  principles 
of  state  policy  and  Jurisprudence  on  the  sub- 
ject of  the  Hen  of  Judgments  as  far  as  the  same 
were  applicable,  treating  them  as  rules  affect- 
ing real  property  and  Its  transmission,  whether 
by  descent  or  purchase.  Lombard  v.  Bayard, 
11  Wall.  Jr.  196.  Fed.  Cas.  No.  8,469 :  Woodley 
V.  Gilliam.  67  N.  C.  237. 

And  the  United  States  courts  have  uniformly 
adopted  the  principles  of  state  policy  and  Juris- 
prudence on  the  subject  of  the  lien  of  Judgments 
so  far  as  the  same  are  applicable,  treating  them 
as  rules  relating  to  or  affecting  real  property 
and  Its  transmission,  whether  by  descent  or  pur- 
chase.    Morris'  Estate,  6  Phlla.  134. 

A  Judgment  does  not  bind  land  In  Kentucky, 
and  the  Hen  attaches  only  from  the  delivery  of 
an  execution  to  the  sheriff.  Bank  of  United 
States  V.  Tyler,  4  Pet.  300,  7  L.  ed.  888. 

And  a  sale  of  land  by  a  sheriff  under  a  judg- 
ment from  the  state  court  devested  the  Hen  of 
a  prior  judgment  of  the  Federal  court,  under 
Pa.  act  1705,  |  4  (1  Smith,  69),  providing  that 
all  the  land  sold  by  the  sheriff  shall  be  held  and 
enjoyed  by  the  purchaser  as  fully  and  for  such 
estate  as  he  for  whose  debt  the  same  shall  be 
sold  might,  could,  or  ought  to  do  before  the 
taking  thereof  In  execution.  Thompson  y.  Phil- 
lips, 1  Baldw.  246,  Fed.  Cas.  No.  18.974. 

This  was  following  the  construction  placed 
on  this  act  by  the  state  supreme  court. 

I  II.  Derivation  of  liena. 

The  lien  of  Federal  Judgments  depends  on 
the  adoption  by  act  of  Congress  of  the  procedure 
In  a  state,  whether  the  Hen  in  state  courts  ex- 
ists by  right  to  a  writ  of  elegit  or  by  virtue  of 
the  state  statute.  The  state  Hen  law  existing 
at  the  date  of  the  act  of  Congress  Is  the  one 
adopted,  without  regard  to  subsequent  repeal  or 
amendments,  even  though  the  Judgment  In  ques- 
tion Is  not  rendered  until  after  the  repeal  of  the 
state  statute.  Prior  to  act  of  Congress  1888 
there  was  no  direct  legislation  on  the  part  of 
Congress,  but  Hens  were  maintained  under  the 
Judiciary  acts  1789,  1792,  process  act  1828.  and 
subsequent  acts.  The  expression  Is  sometimes 
found  In  the  cases  that  such  Hens  depend 
on  state  laws,  but  the  Hen  is  by  virtue  of  acts 
of  Congress  giving  the  same  effect  to  Federal 
process  as  is  given  by  state  law  to  process  of 
state  courts.  State  legislation  cannot  alter  or 
impair  the  lien  of  a  Federal  Judgment. 

Since  the  passage  of  the  Judiciary  act  In  1789, 
in  the  absence  of  a  state  statute  giving  a  Hen  to 
Judgments  of  state  courts  the  Hen  of  a  Federal 
Judgment  depends  on  the  right  in  that  court 
to  take  out  an  elegit.  United  States  v.  Mor- 
rison, 4  Pet.  126,  7  L.  ed.  804  ;  Bank  of  United 
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States  V.  Winston.  2  Brock.  252.  Fed.  Cas.  No. 
944;  Burton  v.  Smith,  IS  Pet.  464,  10  L.  ed. 
248. 

And  In  Cooke  v.  Avery,  147  U.  S.  876,  87  L. 
ed.  209,  13  Sup.  Ct.  Itep.  340,  it  was  said  that 
this  was  the  rule  of  common  law,— citing  Mor- 
sell  V.  First  Nat.  Bank,  01  U.  S.  367,  23  L.  ed. 
436 ;  Masslnglll  v.  Downs,  7  How.  760,  12  L*. 
ed.  003 ;  Den  es  dem.  Shrew  ▼.  Jones,  2  McLean, 
78,  Fed.  Cas.  No.  12,818. 

The  principal  acts  of  Congress  affecting  this 
question  are: 

Judiciary  act,  September  24,  1789  (1  Stat,  at 
L.  92,  chap.  20,  I  34),  Rev.  Stat.  721,  providing 
that  the  laws  of  the  several  states,  with  certain 
exceptions,  should  be  regarded  as  rules  of  de- 
cisions In  trials  at  common  law  in  courts  of  the 
United  States  In  cases  where  they  applied,  and 
that  the  forms  of  writs  and  executions  and 
modes  of  process  in  the  circuit  and  district 
courts  in  suits  at  common  law  should  be  the 
same  In  each  state  respectively  as  In  the  su- 
preme court  of  the  same. 

Act  May  8,  1792.  1  Stat,  at  L.  275.  chap.  3C, 
continuing  these  forms  and  modes  of  proceedings 
as  then  in  use  In  the  courts  of  the  United  States, 
subject  to  such  alterations  as  the  said  courts 
should  deem  expedient,  or  to  such  regulations 
as  the  Supreme  Court  oi  the  United  States 
should  by  rule  prescribe. 

Process  act  May  19,  1828  (4  SUt.  at  L.  278, 
chap.  68),  Rev.  Stat,  f  913,  with  similar  proTl- 
slons  and  declaring  that  It  shall  be  in  the  power 
of  the  courts  so  far  to  alter  final  process  there- 
in as  to  conform  the  same  to  any  change  made 
by  the  state  legislatures  for  the  state  courts. 

Act  July  4,  1840  (5  Stat,  at  L.  392.  393, 
chap.  43).  Rev.  Stat.  067,  providing  that  the 
Judgments  or  decrees  rendered  In  a  circuit  or 
district  court  within  any  state  cease  to  be  Hens 
on  real  estate  In  the  same  manner  and  at  like 
periods  as  the  judgments  and  decrees  of  such 
state  cease  by  the  law  to  be  Hens  thereon. 

Act  August  1,  1888  (25  Stat,  at  L.  357.  chap. 
729),  providing  that  Judgments  In  the  Federal 
courts  shall  be  Hens  to  the  same  extent  as  If 
rendered  in  courts  of  the  state,  and  that  where 
the  slate  laws  make  provision  for  recording 
Federal  Judgments  the  same  shall  be  so  re- 
corded. 

The  Hen  of  Federal  Judgments  exists  solely 
by  force  of  process  acts  1789.  1792.  McCul- 
lough  V.  Colby,  5  Bosw.  492. 

And  depend  on  acts  of  Congress  1789.  1792, 
1828,  1840,  supra,  and  the  rules  of  Federal 
courts.  Cooke  v.  Avery,  147  U.  S.  876,  37  L. 
ed.  209,  13  Sup.  Ct.  Rep.  340. 

And  depend  on  acts  of  Congress  adopting  the 
state  lawa  Beers  v.  Haughton,  9  Pet.  829.  9 
L.  ed.  145 ;  Ward  v.  Chamberlain.  2  Black,  480, 
17  T.   ed.  319 :  Ross  v.  Duval,  13  Pet.  45,  10  L. 
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Sutherland,  Stat  Constr.  9  471,  p.  613; 
Ogden  v,  Saunders,  12  Wheat.  213,  6  L.  ed. 
606;  Sturgea  v.  Crowninshieldf  4  Wheat. 
122,  4  L.  ed.  629 ;  Louisiana  v.  New  Orleans, 
102  U.  S.  203,  26  L.  ed.  132. 

A  contract  valid  in  its  inception  cannot  be 
made  invalid,  its  construction  changed,  or 
the  remedy  thereon  taken  away  or  material- 
ly impaired  by  state  legislation. 

Ch-een  v.  Biddle,  8  Wheat.  92-103,  5  L.  ed. 
670,  572;  Ogden  v.  Saunders,  12  Wheat.  213, 
6  L.  ed.  606;  Bronson  v.  Kinzie,  1  How.  317, 
11  L.  ed.  145;  McCraeken  v.  Hayward,  2 
How.  608,  1 1  L.  ed.  397 ;  Walker  v.  White- 
head, 16  Wall.  314,  21  L.  ed.  357;  White  v. 
liart,  13  Wall.  647,  20  L.  ed.  686;  Edwards 
V.  Kearzey,  96  U.  S.  696,  24  L.  ed.  793 ;  Nor- 
ton V.  Shelby  County,  118  U.  S.  426,  30  L. 
ed.  178,  6  Sup.  Ct.  Rep.  1121. 


An  unconstitutional  net  is  not  a  law;  it 
binds  no  one  and  protects  no  one. 

Little  Rock  d  Ft.  S.  K.  Co.  v.  Worthen, 
120  U.  S.  101,  102,  30  L.  ed.  589,  690,  7  Sup, 
Ct.  Rep.  469. 

The  act  of  Congress  of  August  1,  1888,  wai 
not  retrospective  or  retroactive,  and  cannot 
be  held  either. 

United  States  v.  Beth,  3  Cranch,  399-413, 
2  L.  ed.  479-483;  Chew  Eeong  v.  United 
States,  112  U.  S.  659,  28  L.  ed.  778,  5  Sup. 
Ct.  Rep.  255;  Murray  v.  Oihson,  15  How. 
421-423,  14  L.  ed.  755,  756;  McEwen  v.  Den, 
24  How.  242-244,  16  L.  ed.  672,  673;  Earvey 
v.  Tyler,  2  Wall.  328-347,  17  L.  ed.  871-875; 
Sohn  V.  Watevson,  17  Wall.  69&-599,  21  L. 
ed.  737,  738. 

Plaintiff's  judgment  was  a  lien  upon  the 
land  in  question,  notwithstanding  the  act  of 


ed.  51 ;  Eonlng  ▼.  Bayard,  2  Paine,  251,  Fed. 
Cas.  No.  7,924  :  Brown  v.  Pierce,  7  Wall.  205, 
19  L.  ed.  134 :  Wayman  v.  Southard,  10  Wheat. 
1,  6  L.  ed.  253. 

The  lien  laws  of  the  state  existing  at  the  date 
of  the  passage  of  the  act  of  Congress  adopting 
forms  of  state  proceedings  are  the  ones  that 
apply  to  Judgments  of  the  Federal  courts  ren- 
dered after  the  act  of  Congress  was  passed. 
Ross  V.  Duval,  13  Pet.  45,  10  L.  ed.  51 :  Koning 
V.  Bayard,  2  Paine,  251,  Fed.  Cas.  No.  7,921  ; 
Ward  ▼.  Chamberlain,  2  Black,  430,  17  L.  ed. 
319 ;  Den  ex  dem.  Shrew  v.  Jones,  2  Mcljean, 
78,  Fed.  Cas.  No.  12,818;  Myers  ▼.  Tyson,  13 
Blatchf.  242,  B'ed.  Cas.  No.  9.995 ;  Cooke  v. 
Avery,  147  V.  S.  875,  37  L.  ed.  209,  13  Sup. 
Ct.  Rep.  340;  Brown  v.  Pierce,  7  Wall.  205,  10 
L.  ed.  134,  Citing  RIggs  v.  JohnsoD  County,  0 
Wall.  166.  18  L.  ed.  768;  Bayard  v.  Lombard, 
9  How.  5S0.  18  L.  ed.  245 ;  Williams  v.  Benedict, 
8  How.  113,  12  L.  ed.  1009. 

An  exception  to  this  proposition  should  be 
noticed,  since  the  act  of  Congress  of  1888  au- 
thorizes Federal  judgments  to  be  recorded  in 
various  counties  where  the  state  statute  pro- 
vides for  such  recording.  A  subsequcut  state 
statute  providing  for  such  recording  will  then 
apply  to  a  Federal  Judgment  rendered  subse- 
quently thereto.  See  Territorial  ewtent  of  lien, 
subdiv.  b. 

So,  the  acts  of  Congress  1789,  1792,  supra, 
adopted  the  execution  laws  of  the*  states  exist- 
ing in  1789.  Ross  v.  Duval,  3  Pet.  45,  10  L. 
ed.  51 ;  Koning  v.  Bayard,  2  Paine,  251,  Fed. 
Cas,  No.  7,024. 

The  act  of  Congress  May  19,  1828  (  4  Stat,  at 
L.  278,  f  1),  supra,  adopted  the  state  laws  exist- 
ing at  that  date  in  regard  to  flnal  proccjs. 
Ward  V.  Chamberlain,  2  Black,  430.  17  L.  ed. 
319 ;  Den  ex  dem.  Shrew  v.  Jones,  2  McLean,  78, 
Fed.  Cas.  No.  12,818. 

And  the  state  law  as  It  existed  in  1840,  supra, 
was  adopted  by  the  act  of  Congress  July  4,  1840. 
Uyers  v.  Tyson,  13  Blatchf.  242,  Fed.  Cas.  No. 
9,995. 

In  United  States  v.  Humphreys,  3  Hughes, 
201,  Fed.  Cas.  No.  16,422,  it  was  aeld  that  the 
Virginia  law  of  March,  1872,  abollsbos  the  writ 
of  elegit.  United  States  Rev.  Stat.  »  91<(.  giv- 
ing the  same  effect  to  remedies  on  judgments 
of  the  United  States  courts  as  were  then  (1874i 
given  by  state  law  to  Judgmenis  of  state  courts, 
repeals  by  substitution  in  Virginia,  the  process 
act  of  1828  as  to  the  elegit,  whatever  >t  mny 
do  In  other  states,  under  the  particular  legisla- 
tion of  this  state  bearing  upon  this  subject. 

State  legislation  cannot  alter,  impair,  or  af- 
fect a  lien  of  a  Judgment  in  the  Federal  courts. 
Beers  v.   Haugbton.  9  Pet.  320,  9  L.  ed.  145  : 
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Carroll  v.  Watkins,  1  Abb.  (U.  S.)  474.  Fed.  Cns. 
No.  2,457;  Ward  v.  Chamberlain,  2  Black, 
430,  17  L.  ed.  319:  Cooke  v.  Avery,  147  U.  S. 
375.  U7  L.  ed.  209,  13  Sup.  Ct.  Rep.  340:  Den 
ex  dem.  Shrew  v.  Jones,  2  McLean,  78,  Fed.  Cas. 
No.  12.818. 

In  Carroll  v.  Watkins,  1  Abb.  (U.  S.)  474. 
Fed.  Cas.  No.  2,457,  it  was  said:  "Were  It 
conceded  that  the  lien  of  Judgments  rendered 
in  the  Federal  courts  depends  upon  the  legisla- 
tion of  the  state,  or  the  construction  given  to  It 
by  the  courts  of  the  state,  the  controversy  would 
be  at  an  end.'* 

In  Fullerton  v.  Bank  of  United  States,  1  Pet. 
604,  7  L.  ed.  280,  In  reference  to  the  Judiciary 
act  of  Congress  on  another  question,  it  was 
said :  *'An  act  of  Congress  adopting  the  state 
practice  in  existence  at  the  time  of  Its  passage, 
is  valid;  but  an  act  prescribing  such  rules  of 
practice  as  the  state  legislatures  might  In  fu- 
ture enact  would  be  unconstitutional,  as  it 
would  transfer  to  the  states  the  powers  vested 
by  the  Constitution  in  Congress." 

The  United  States  courts  have  adopted  prin- 
ciples of  state  policy  and  Jurisprudence  as  to 
liens  of  Judgments  so  far  as  applicable.  Dart- 
mouth Sav.  Bank  v.  Bates.  44  Fed.  Rep.  540 ; 
Morris's  Estate,  6  Phila.  134  ;  Ward  v.  Chamber* 
lain.  2  Black.  430,  17  L.  ed.  319;  Ludlow  v. 
Clinton  Line  R.  Co.  1  FIIpp.  25.  Fed.  Cas.  No. 
8.000:  United  States  v.  Sturgis,  14  Fed.  Rep. 
810,  Citing  Massinglll  v.  Downs.  7  How.  760,  12 
L.  ed.  903. 

And  this  in  some  cases  was  adopted  by  ac- 
quiescence.    Sellers  v.  Corwln,  5  Ohio,  399. 

The  extent  of  the  lien  of  a  Judgment  of  the 
Federal  court  Is  a  question  of  Federal  law.  and 
is  to  be  determined  by  the  construction  placed 
jpon  the  Federal  and  state  statutes  by  the  Su- 
preme Court  of  the  United  States.  Rock  Island 
Nat.  Bank  v.  Thompson,  173  111.  693.  50  N.  K, 
1089.  Aff'g  74  111.  App.  54. 

And  is  a  Federal  question.  Cooke  v.  Avery, 
147  U.  S.  375,  37  L.  ed.  209,  13  Sup.  Ct.  Rep. 
340. 

And  the  lien  of  Federal  Judgments  does  not 
result  from  any  direct  legislation  by  Congress. 
Jones  V.  Guthrie,  23  111.  421 ;  Lombard  v.  Bay- 
ard, 1  Wall.  Jr.  196,  Fed.  Cas.  No.  8,469 :  Mor- 
ris's Estate,  6  Phila.  134  :  Dartmouth  Sav.  Bank 
V.  Bates,  44  Fed.  Rep.  54C. 

And  this  was  so  prior  to  act  of  Congress 
August  1,  1888,  making  such  Judgments  liens. 
Cooke  V.  Avery.  147  U.  S.  375,  37  L.  ed.  209,  13 
Sup.  Ct.  Rep.  340. 

The  lien  of  a  Federal  Judgment  ml^^lit  be  llxed 
by  acts  of  Congress  independently  of  state  laws. 
Dartmouth  Sav.  Bank  v.  Bates.  44  Fed.  Rep. 
546:  Wayman  v.  Southard.  10  Wheat.  1,  6  L. 
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GongresB,   and    notwithstanding   our   state 
statute  as  to  filing  transcripts. 

Masaingill  v.  Dovma,  7  How.  760,  12  L.  ed. 
903;  CarroU  v.  Watkina,  1  Abb.  (U.  S.)  474, 
Fed.  Gas.  No.  2,467 ;  Cooke  v.  Avery,  147  U. 
8.  375,  37  L.  ed.  209,  13  Sup.  Ct  Rep.  340; 
Cropaey  v.  Crandally  2  Blatchf.  341,  Fed. 
Gas.  No.  3,418;  United  States  v.  Scott,  3 
Woods,  334,  Fed.  Gas.  No.  16,242  ;Z>en  ewdem. 
fihretc  v.  Jones,  2  McLean,  78,  Fed.  Gas.  No. 
2,4.57 ;  Lombard  v.  Bayard,  1  Wall.  Jr.  196, 
Fed.  Gas.  No.  8,469;  Broum  v.  Pierce,  7  Wall. 
217,  19  L.  ed.  137;  Barth  v.  Makeever,  4  Biss. 
206,  Fed.  Gas.  No.  1,069;  Trapnall  \.  Richard- 
son, 13  Ark.  543,  58  Am.  Dec.  338;  Byers  v. 
Fowler,  12  Ark.  219,  54  Am.  Dec.  271 ;  United 
States  V.  Duncan,  12  111.  523;  Lawrence  v. 
Belger,  31  Ohio  St.  175;  Branch  v.  Lowery, 
31  Tex.  96;  Pollard  v.  Cocke,  19  Ala.  188; 
Doyle  V.  Wade,  23  Fla.  90,  1  So.  516;  Met- 


calf  V.  Watertoum,  153  U.  8.  678,  38  L.  ed. 
861,  14  Sup.  Gt.  Rep.  947 ;  Hansen's  Empirt 
Fur  Factory  v.  Teabout,  104  Iowa,  360,  73 
N.  W.  875. 

If  by  the  statute  of  a  state  a  judgment  is 
made  a  lien  upon  land  of  the  defendant  with- 
in the  county  where  rendered,  because  that 
is  the  extent  of  the  jurisdiction  of  the  state 
court,  upon  the  same  principle,  judgments  of 
tlto  Federal  courts  are  in  the  same  manner 
liens  to  the  extent  of  the  boundary  of  the 
Federal  district  wherein  rendered. 

Prevost  V.  QorreU,  6  W.  N.  C.  161,  Fed. 
Gas.  No.  11,400. 

Messrs.  Jol&n  A.  Storey  and  Smith 
MoPheraon,  for  appellees: 

Gongress  might  lawfully  adopt  the  exist- 
ing state  law. 

Sutherland,  Stat.  Gonstr.  pp.  619,  620; 
Re  Rahrer,  140  U.  S.  645,  sub  nom.  WUker- 


ed.  253 ;  Bank  of  United  States  ▼.  Halstead.  10 
Wheat.  51,  6  L.  ed.  264  :  Rock  Island  Nat.  Bank 
V.  Thompson,  178  III.  593.  50  N.  E.  1089. 

The  Supreme  Court  of  the  United  States  is 
not  authorized  to  adopt  rules  making  Judgments 
or  decrees  for  the  payment  of  money  a  lien  on 
land  where  no  such  charge  is  created  by  law, 
or  to  displace  any  such  right  where  the  same  is 
conferred  or  recognised  by  an  act  of  Congress, 
under  judiciary  act,  S  17,  giving  United  States 
courts  authority  to  make  and  establish  necessary 
rules  for  conducting  business,  and  act  March  2, 
1793,  f  7  (1  Stat,  at  L.  p.  83,  chap.  20,  p.  335, 
chap.  22),  conferring  additional  authority  upon 
the  courts  of  the  United  States  to  make  rules 
and  orders  and  to  regulate  practice,  and  act 
August  23.  1842,  f  6  (5  Stat,  at  L.  518.  chap. 
188),  giving  the  supreme  court  authority  to 
prescribe,  regulate,  and  alter  forms  of  writs  and 
process  to  be  used  in  circuit  and  district  courts. 
Ward  V.  Chamherlain,  2  Black,  430,  17  L.  ed. 
310.  In  this  case  It  was  said :  "Remarks  are 
to  be  found  in  the  opinion  of  the  court  In  Beers 
V.  Haughton,  9  Pet.  360.  9  L.  ed.  157.  which  give 
some  countenance  to  that  theory,  but  the  re- 
marks were  not  necessary  to  the  adjudication 
of  the  matter  In  controversy,  and  evidently 
should  be  understood  as  referring  to  the  ex- 
amples previously  mentioned  in  the  opinion  of 
the  court  where  process  had  been  modified  to 
make  it  conform  to  state  laws  adopted  by  rule 
of  court." 

In  United  States  v.  Humphreys,  3  Hughes, 
201,  Fed.  Cas.  No.  15,422.  it  was  said  that  judg- 
monls  in  the  Federal  courts  "are  liens,  not  by 
virtue  of  the  adoption  of  state  laws  by  the 
United  States  courts  by  rules  of  court  or  other- 
wise, but  by  virtue  of  acts  of  Congress  giving 
the  same  effect  to  final  process  of  United  States 
courts  as  is  given  by  state  laws  to  process  of 
the  courts  of  the  states  in  which  they  are  held, 
giving  the  same  remedies  on  judgments  and  de- 
crees of  t>deral  courts  as  are  given  by  state 
laws  on  judgments  and  decrees  of  state  courts, 
and  giving  authority  to  the  United  States  courts 
JO  make  proper  rul^  for  securing  these  objects." 

In  United  States  v.  Sturgls,  14  Fed.  Rep.  810, 
it  was  said  :  "If  the  lien  had  any  other  foun- 
dation than  the  laws  and  practice  of  the  states 
themselves.  It  might  be  different :  but  as  that 
is  Its  foundation  It  must  be  subject  to  such 
changes,  modifications,  and  discretionary  powers 
ns  are  from  time  to  time  made  or  conferred  by 
the  laws  and  practice  of  the  several  states,  when 
those  are  adopted  by  rule,  under  §§  914  and 
lUii  [Rev.  Stat.].  In  December,  1881.  this  court 
and  the  circuit  court,  by  general  rules,  adopted 
nil  the  provis.ons  of  the  state  practice  and 
of  the  Code  of  Procedure  in  existence  on  that 
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date,  as  far  as  the  same  might  be  applicable  ia 
common-law  actions  to  remedies  or  judgments, 
and  they  therefore  became  the  law  of  this 
court."  The  only  question  involved  In  this  case 
was  the  right  to  suspend  the  lien  of  a  judgment 
pending  writ  of  error,  and  the  statements  ««pro 
are  In  regard  to  adopting  the  procedure  of  a 
state  under  court  rules. 

The  process  act  of  1828,  passed  by  Congress, 
refers  to  state  laws  for  the  creation  and  effect 
of  liens ;  but  the  preparatory  steps  by  which 
they  are  created  depend  upon  the  rules  adopted 
by  the  United  States  courts.  Clements  y.  Berry, 
11  How.  411.  13  L.  ed.  750. 

In  Koning  v.  Bayard,  2  Paine,  261,  Fed.  Cas. 
No.  7,924,  it  was  said  that  in  Hurst  v.  Ilnrst, 
2  Wssh.  C.  C.  69,  Fed.  Cas.  No.  6,931 ;  United 
States  v.  Slade,  2  Mason,  71.  Fed.  Cas.  No. 
10.312;  Thelusson  v.  Smith,  2  Wheat.  397.  4 
L.  ed.  271 ;  and  Conard  v.  Atlantic  Ins.  Co.  1 
Pet.  443,  7  L.  ed.  214 — it  was  assumed  that  the 
lien  created  by  the  judgment  In  the  courts  of 
the  United  States  upon  land  and  the  mode  of 
proceeding  to  obtain  satisfaction  were  regu- 
lated entirely  by  the  state  law. 

In  Alsop  V.  Moseley,  104  N.  C.  60.  10  S.  E. 
124,  it  was  said,  In  discussing  act  of  Congress 
June  1,  1872,  as  modified  by  Rev.  Stat.  |  916, 
providing  that  a  party  recovering  a  judgment 
In  the  Federal  court  shall  be  entitled  to  simi- 
lar remedies  as  are  now  provided  in  like  causes 
by  the  laws  of  the  state  in  which  such  courts 
are  held,  or  by  any  such  laws  hereafter  enacted 
which  may  be  adopted  by  general  rules  of  such 
circuit  or  district  court ;  and  such  courts  may 
from  time  to  time,  by  general  rules,  adopt  such 
state  laws  as  may  hereafter  he  enforced  in  such 
state  in  relation  to  remedies  upon  judgments  as 
aforesaid  by  execution  or  otherwise, — that  this 
section  "adopts  all  remedies  afforded  by  state 
laws  to  judgment  creditors  who  have  recovered 
in  the  state  court,  and  extends  the  same  to  cred- 
itors who  have  recovered  Judgments  In  common- 
law  causes  In  the  courts  of  the  United  States. 
Not  only  are  existing  remedies  provided  In  the 
several  states  thus  introduced,  but  the  act  is 
expansive,  and  adapts  itself  to  such  as  may  be 
provided  by  future  state  legislation." 

In  Tarpley  v.  Hamer,  9  Smedes  &  M.  310,  It 
was  held  that  the  lien  of  a  judgment  In  the 
Federal  court  is  derived  entirely  from  the  state 
law,  and  when  It  is  enforced  as  a  lien  It  Is  done 
on  the  authority  of  the  state  laws,  and  as  it 
exists  only  by  virtue  of  the  state  law  it  must 
submit  to  any  changes  which  the  legislature  may 
think  proper  to  make  which  do  not  affect  the 
process. 

This  decision  is  contrary  to  the  holding  of  the 
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son  y.  Rahrer.  36  L.  ed.  572,  1 1  Sup.  Ct.  Rep. 
805;  Tieman  v.  Rinker,  102  U.  S.  123,  20  U 
ed.  103;  Dartmouth  Sav.  Bank  v.  Bates,  44 
Fed.  Rep.  540. 

Robinson*  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  material  facts  stated  in  the  petition 
are  as  follows:  In  the  year  1884,  one  D.  J. 
Clark,  then  the  owner  of  a  section  of  land 
in  Adair  county,  executed  mortgages  there- 
on to  the  Creston  Loan  &  Trust  Company. 
The  mortgages  were  afterwards  foreclosed, 
the  land  sold  to  satisfy  the  mortgage  debts, 
sheriff's  deeds  were  issued,  and  the  defend- 
ants Ostrander  and  Earley  now  own  the  in- 
terests conveyed  by  the  sheriflf's  deeds.  The 
mortgages  were  foreclosed  in  the  district 
court  of  Adair  county,  and  the  decrees  of 
foreclosure  were  rendered  on  the  28th  day 


of  August,  1889.  On  the  14th  day  of  May, 
1889,  the  plaintiff  recovered  ir.  the  United 
States  circuit  court  for  the  southern  district 
of  Iowa  judgment  against  Clark  for  $19,- 
205.10.  The  plaintiff  was  not  made  a  party 
to  the  foreclosure  proceedings,  and  for  that 
reason  claims  the  right  to  redeem  from  the 
sales.  He  had  never  filed  a  transcript  of  his 
judgment  in  Adair  county,  and  his  alleged 
right  to  redeem  depends  upon  the  effect  to 
be  given  to  certain  Federal  and  state  stat- 
utes in  regard  to  judgment  liens,  und  the  fil- 
ing of  transcripts  in  counties  other  than 
those  in  which  the  judgments  are  rendered. 
Section  2882,  Code  1873,  as  amended  by 
chapter  129,  Acts  17th  Gren.  Assem.,  enacted 
in  1878,  provided  that  "judgments  in  the 
supreme,  district,  or  circuit  court  of  this 
state  .  .  .  are  liens  upon  the  real  estate 
owned  by  the  defendant  at  the  time  of  such 


Federal  courts,  and  Is  a  remnant  of  "states' 
rights  doctrine." 

In  Andrews  v.  Doe  ear  dcm.  Wilkes,  6  How. 
(Miss.)  554,  38  Am.  Rep.  450.  It  was  said: 
"We  admit  the  lieu  created  by  their  judgments ; 
they  must  admit  the  lien  created  by  ours,  be- 
cause under  our  law  both  liens  originate ;  and, 
the  effective  operation  of  the  lien  being  admitted, 
no  dIfOcuIty  can  ever  arise  in  settling  the 
r'ghts  of  parties,  unless,  indeed,  the  judgments 
K'loold  have  been  rendered  so  nearly  at  the  same 
ctme  as  to  make  it  difficult  to  ascertain  which 
was  the  oldest.**  The  question  In  this  case  was 
as  to  the  priority  of  liens  in  the  Federal  and 
state  courts.  See  Williams  v.  Benedict,  8  How. 
107,  12  L.  ed.  1007. 

In  Perkins  v.  Brlerfleld  Iron  &  Coal  Co.  77 
Ala.  403,  it  was  said  that  the  liens  of  Judgments 
of  the  Federal  courts,  within  the  limit  of  that 
court,  depend  upon  the  state  law.  where  Con- 
gress has  not  legislated. 

In  Ludlow  V.  Clinton  Line  R.  Co.  1  Flipp.  25, 
Fed.  Cas.  No.  8.600,  It  was  said,  in  determining 
this  question  of  lien,  we  are  to  be  governed  by 
the  laws  of  the  state  of  Ohio,  and  the  construc- 
tion given  to  those  laws  by  the  supreme  court 
of  the  state. 

III.  Territorial  extent  of  Hen. 
a.  Oeuerally. 

In  the  absence  of  the  requirements  of  a  re- 
cording act  or  of  Its  application,  the  lien  of  a 
judgment  In  a  Federal  court  is  coextensive  with 
the  jurisdiction  of  the  court  in  which  It  Is  re- 
covered. Masslnglll  y.  Downs,  7  IIow.  760,  12 
L.  ed.  903 ;  Ludlow  v.  Clinton  Line  R.  Co.  1 
Flipp.  25,  Fed.  Cas.  No.  8,600:  Ward  v.  Chamber- 
lain, 2  Black,  432.  17  L.  ed.  322;  Cropsey  v. 
Crandall,  2  Blatchf.  341,  Fed.  Cas.  No.  3,418; 
Rarth  v.  Makeever,  4  Blss.  206,  Fed.  Cas.  No. 
1  009:  Carroll  v.  Watkins,  1  Abb.  (U.  S.)  474, 
Fed.  Cas.  No.  2,457 ;  United  States  v.  Humph- 
reys. 3  Hughes,  201,  Fed.  Caa.  No.  15,422; 
Suited  States  v.  Scott,  3  Woods.  334,  Fed.  Cas. 
So.  16.242 ;  Rock  Island  Nat.  Bank  v.  Thomp- 
son. 173  111.  601,  50  N.  E.  1089;  Trapnall  v. 
Richardson,  13  Ark.  543,  58  Am.  Dec.  338 :  Law- 
rence V.  Belger,  31  Ohio  St.  175 :  Branch  v. 
I,owery.  31  Tex.  06 :  Simpson  v.  Nlles,  1  Ind. 
196;  Pollard  v.  Cocke.  19  Ala.  188;  Bank  of 
Cleveland  v.  Sturges.  2  McLean,  841,  Fed.  Cas. 
No.  861. 

So,  where  a  state  statute  provides  that  the 
lien  of  a  judgment  of  a  state  court  shall  be  co- 
extensive with  that  court's  territorial  jurls- 
rl'ctlon.  the  lien  of  a  Judgment  of  h  Federal 
court  in  such  state  in  a  similar  action  Is  co- 
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extensive  with  the  Federal  court's  territorial 
Jurisdiction.  Rock  Island  Nat.  Bank  v.  Thomp- 
son, 173  111.  593,  50  N.  E.  1089.  Affirming  74 
111.  App.  54. 

And  a  Judgment  of  the  United  States  circuit 
court  of  the  district  of  Indiana  is  a  lien  from  Its 
date  on  all  lands  of  the  defendant  within  the 
district,  and  attaches  to  subsequently  acqu.'ied 
lands,  and  a  sale  of  them  by  the  defendant  bo- 
fore  execution  issues  docs  not  devest  the  lien, 
and,  as  betweeu  purchasers  from  a  judgment 
debtor,  the  purchaser  of  the  subsequently  ac- 
quired lands  cannot  insist  that  the  officer  shall 
tirst  levy  and  sell  the  lands  held  by  a  prior 
purchaser.  Barth  v.  Makeever,  4  Biss.  200. 
Fed.  Cas.  No.  1,069.  This  was  on  the  grounds 
that  acts  of  Congress  are  construed  as  adopting 
the  Indiana  statutes,  and  under  them  lands  of 
the  debtor  owned  by  him  at  the  rendition  of 
the  Judgment  are  bound  by  this  lien,  and  also 
subsequently  acquired  lands. 

A  Judgment  rendered  In  the  circuit  court  of 
the  United  States  has  the  same  lien  on  the  lauds 
of  the  debtor  within  the  district  that  Is  given 
to  a  judgment  of  the  state  court  within  the  lim- 
its of  its  territorial  jurisdiction.  Lawrence  v. 
Belger,  5  Rep.  532  (Sellers  v.  Corwln,  5  Ohio. 
398,  approved). 

And  the  lien  of  a  judgment  rendered  in  the 
circuit  court  has  the  same  effect,  and  operates 
to  the  same  extent,  upon  the  debtor's  land 
throughout  the  district  of  Ohio  as  the  Hen  ot 
a  like  judgment  rendered  In  the  state  court 
operates  upon  the  debtor's  land  In  the  county. 
Ludlow  V.  Clinton  Line  R.  Co.  1  Flipp.  25.  Fed. 
Cas.  No.  8,600. 

In  this  case  the  court  said  that  the  limits  of 
a  Federal  judicial  district  in  the  exercise  of  the 
jurisdiction  of  the  United  States  circuit  court  Is 
as  the  limits  of  the  county  to  the  local  courts. 
The  principles  of  the  state  law  are  adopted,  but 
the  Instruments  which  give  effect  to  those  prin- 
ciples are  necessarily  different,  as  they  are  made 
to  operate  throughout  a  more  extended  jurisdic- 
tion. 

So,  a  Judgment  in  the  circuit  court  of  the 
United  States  is  a  lien  upon  land  situated  with- 
in the  district,  whether  the  same  is  in  the 
county  where  the  Judgment  Is  rendered  or  not. 
Branch  v.  Lowery,  31  Tex.  90. 

Where  the  judgment  or  execution  of  the  state 
courts  creates  a  lien  only  within  the  county  In 
which  the  Judgment  Is  created,  a  similar  pro- 
ceeding In  the  circuit  court  of  the  United  States 
creates  a  lien  to  the  extent  of  its  Jurisdiction. 
Carroll  v.  Watkins,  1  Abb.  (U.  S.)  474.  Fed.  Cas 
No.  2.457. 

in  Dartmouth  Sav.  Bank  v.  Bates.  44  Fed. 
Rep.  546,  it  was  said  that   before  the  passing 


474 


Iowa  Supreice  Coxtbt. 


Oct., 


rendition,  and  also  upon  all  h«  may  subse- 
quently acquire  for  the  period  of  ten  years 
from  the  date  of  the  judgment/'*  Section  2 
of  the  chapter  cited  is  as  follows:  "Judg- 
ments in  the  district  or  circuit  court  of  the 
United  States,  if  rendered  in  this  state,  may 
be  made  liens  upon  the  real  estate  owned 
by  the  defendant,  and  also  upon  all  he  may 
subsequently  acquire  for  the  period  of  ten 
years  from  the  date  of  the  judgment  by  fil- 
ing an  attested  copy  of  the  judgment  in  the 
office  of  the  clerk  of  the  state  district  court 

*In  addition  to  the  provisions  set  out  In  the 
opinion,  i  4091  of  McClain's  Code  provided 
that  "If  the  lands  lie  in  any  other  county  the 
lien  does  not  attach  until  an  attested  copy  of 
the  Judgment  is  filed  In  the  office  of  the  clerk 
of  the  district  court  of  the  county  in  which  the 
land  lies. 


of  the  county  in  which  the  land  lies;  and  no 
lien  shall  attach  to  the  lands  in  any  county 
of  this  state  until  the  date  of  filing  such 
transcript,  except  in  the  county  wherein  the 
judgmeivt  was  rendered,  in  which  case  the 
lien  shall  attach  from  the  date  of  such  ren- 
dition." It  is  well  settled  that  the  legisla- 
ture of  a  state  has  no  independent  power  to 
limit  or  affect  the  proceedings  in,  or  process 
from.  Federal  courts.  Wayman  v.  South- 
ard, 10  Wheat.  1,  6  L.  ed.  253;  Bank  of 
United  States  y.  Halstead,  10  Wheat  51,  6 
L.  ed.  264;  Beers  ▼.  Haughton,  9  Pet.  320, 
9  L.  ed.  145.  Judgments  were  not  liens  on 
land  at  common  law,  but  were  made  liens  by 
early  English  statutes,  and  in  this  country 
by  statutes  of  different  states.  1  Jones, 
Liens,  S   13;   Freeman,  Judgm.  9  3339;   12 


of  the  act  of  Congress,  August  1,  1888  (25  Stat, 
at  L.  357,  chap.  729),  the  lien  imposed  by  Judg- 
ments of  Federal  courts  was  coextensive  with 
their  territorial  Jurisdiction. 

In  the  following  cases  the  Hen  was  held  to 
be  coextensive  with  the  state :  Byers  v.  Fowl- 
er, 12  Ark.  218.  64  Am.  Dec.  271 ;  Den  ex  dem. 
Shrew  v.  Jones,  2  McLean,  78,  Fed.  Cas.  No. 
12,818;  Dermott  v.  Carter,  109  Mo.  21,  18  S. 
W.  1121 ;  United  States  v.  Duncan,  4  McLean, 
607,  Fed.  Cas.  No.  15,003 ;  Sellers  v.  Corwln,  5 
Ohio,  398 ;  Lombard  v.  Bayard,  1  Wall.  Jr.  196, 
Fed.  Cas.  No.  8,469;  Prevost  v.  Gorrell,  5  W. 
N.  C.  151,  Fed.  Ca?.  No.  11.400;  Campbell  v. 
Spence,  4  Ala.  543.  89  Am.  Dec.  301 ;  Pollard 
V.  Cocke,  10  Ala.  188. 

So.  the  lien  of  a  Judgment  of  the  circuit  court 
of  the  United  States  extends  throughout  the 
state,  and  is  not  confined  to  the  county  in  which 
the  court  Is  situated.  Byers  v.  Fowler,  12  Ark. 
218,  54  Am.  Dec.  271.  In  this  case  it  was  said 
that  If  It  should  be  supposed  that  inasmuch  as 
the  laws  of  this  state.  In  regard  to  Judgments 
and  executions,  were  not  adopted  by  Congress 
untlL  1842,  the  judgment  couid  not  create  a  lien 
throughout  the  state.  Such  lien  does  not  de- 
pend alone  upon  the  adoption  of  the  state  law, 
but  it  existed  prior  to  and  independent  of  such 
adoption. 

The  Jurisdiction  of  the  circuit  court  of  the 
United  States  is  coextensive  with  the  limits  of 
the  state  of  Indiana,  and  the  lien  of  its  Judg- 
ment extends  throughout  the  state  notwith- 
standing the  Indiana  act  of  1824,  limiting  Lhe 
liens  of  Judgments  In  the  circuit  court  In  Indi- 
ana to  the  counties  in  which  the  Judgments  were 
rendered,  and  act  of  1831,  so  limiting  the  liens 
of  judgments  of  the  supreme  court.  As  the  lat- 
ter act  was  passed  subsequently  to  the  act  of 
Congress  May  19.  1828,  wh^ch  adopted  the  exe- 
cution laws  of  the  states.  It  had  no  effect  on 
the  judgments  of  the  Federal  courts.  Den  ex 
dem.  Shrew  v.  Jones,  2  McLean,  78,  Fed.  Cas. 
No.  12.818. 

The  lien  of  a  Judgment  of  a  Federal  court  was 
held  coextensive  with  the  territorial  Jurisdic- 
tion of  the  court,  and  extended  throughout  the 
state,  where  the  cause  was  pending  prior  to  act 
of  Congress  June  S,  1872.  establishing  the  two 
circuit  courts  In  Missouri.  The  Judgment  Hen 
was  preserved  by  act  of  Congress  February  25, 
1873,  U.  S.  Rev.  Stat.  1878,  %  653,  providing 
that  the  circuit  court  for  the  eastern  district 
of  Missouri  shall  have  jurisdiction  to  dispose 
of  all  matters  which  were  pending  at  the  time 
the  circuit  court  for  the  eastern  district  was 
created,  and  to  Issue  all  processes  as  if  the 
former  circuit  court  had  not  ceased  to  exist. 
Dermott  v.  Carter,  109  Mo.  21,  18  S.  W.  1121. 

In  United  States  ▼.  Duncan,  4  McLean,  007, 
Fed.  Cas.  No.  15,003,  It  was  conceded  that  Judg- 
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ments  at  law  and  decrees  In  chancery  of 
the  circuit  court  of  the  United  States  for  the 
district  of  Illinois  create  Hens  throughout  the 
state  on  the  real  estate  of  the  party  against 
whom  they  are  rendered. 

In  Sellers  v.  Corwln,  6  Ohio,  398.  It  was  said 
that  the  profession  has  almost  uniformly  ac- 
quiesced in  the  practice  of  considering  the  Judg- 
ments of  the  United  States  circuit  court  as  hav- 
ing the  same  Hen  throughout  the  state  that 
Judgments  in  the  state  courts  have  in  the  courts 
where  rendered. 

The  Hen  of  a  Judgment  in  the  circuit  court  of 
the  United  States  is  coextensive  with  the  dis- 
trict (which  was  the  state),  and  Is  not  confined 
to  the  county,  and  Is  not  affected  by  Pa.  act 
March  28,  1799.  |  14,  limiting  the  Hens  of  cir- 
cuit and  supreme  courts  of  Pennsylvania  to  the 
county  where  they  were  rendered.  Lombard  ▼. 
Bayard,  1  Wall.  Jr.  106.  Fed.  Cas.  No.  8,469. 

This  was  so  held  because  In  1789,  when  the 
Federal  courts  were  established,  Judgments  of 
the  supreme  court  bound  lands  over  the  whole 
state. 

In  this  case  the  court  said  that  from  the 
earliest  history  of  Pennsylvania  Judgments  have 
been  considered  as  Hens  upon  lands,  and  this 
not  by  adoption  of  the  English  statute  of  IS 
Edw.  I.  chap.  18,  Statute  of  Westminster,  II. 
or  the  statute  of  elegit,  nor  by  virtue  of  the 
Statute  of  2  Geo.  II.,  but  because  from  the  first 
settlement  of  the  colony,  or  at  least  since  the 
years  1700  (act  1700),  all  lands  and  houses 
whatsoever  were  liable  to  sale  upon  Judgment 
and  execution  obtained  against  the  defendant, 
the  owner,  his  heirs,  etc. 

Under  U.  S.  Rev.  Stat.  %  985,  authorising 
writs  of  execution  to  be  executed  throughout 
the  state  where  the  state  Is  divided  into  several 
districts,  the  Hen  of  a  Judgment  In  the  United 
States  court  operates  from  the  day  of  Its  date 
upon  real  estate  situated  in  all  parts  of  the 
state,  even  though  the  state  may  be  divided 
Into  two  or  more  Judicial  districts.  Prevost  ▼. 
GorreH,  6  W.  N.  C.  151,  Fed.  Cas.  No.  11,400. 

And  Judgments  rendered  in  the  circuit  court 
of  the  United  States  create  a  Hen  on  the  lands 
of  the  defendant  within  the  state,  as  such  Judg- 
ments are  coextensive  with  the  lien  of  Judg- 
ments rendered  In  the  state  courts.  Campbell 
V.  Spence,  4  Ala.  543,  39  Am.  Dec.  301 ;  Pollard 
V.  Cocke,  19  Ala.  188. 

In  the  latter  case  It  was  said  that  Judiciary 
act  of  Congress  1789,  chap.  20.  provides  that  the 
laws  of  the  states,  except  when  provided  other- 
wise by  the  United  States  statute,  etc..  shall  be 
regarded  as  rules  of  decision  at  common  law  In 
the  Federal  courts.  The  act  of  1828  provides 
that  the  rules  of  proceeding  shall  be  the  same 
In  the  circuit  courts  of  the  United  States  as  In 
the  highest  court  of  general  Jurisdiction  in  the 
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Am.  ft  Eng.  Enc.  Law,  p.  104.  Judgments 
of  Federal  courts  are  liens  upon  the  real  es- 
tate of  the  judgment  debtor,  where  similar 
judgpnents  of  stote  courts  are  made  liens  by 
the  law  of  the  state.  Ward  v.  Ckamher- 
lain,  2  Black,  430,  17  L.  ed.  319.  If,  in 
such  a  case,  a  judgment  of  the  state  court 
operates  as  a  lien  only  within  the  oounty  in 
which  the  judgment  is  rendered,  neverthe- 
less a  judgment  of  the  Federal  court  would 
operate  in  like  manner,  not  only  in  the 
county  in  which  it  was  rendered,  but,  if  not 
restricted  by  rule  or  statute,  would  operate 
throughout  the  district  in  which  the  court 
hnd  jurisdiction.  Mctssingill  v.  Doums,  7 
How.  760,  12  L.  ed.  903;  Freeman,  Judgm. 
§  405;  12  Am.  &  Eng.  Enc.  Law,  p.  104. 
Prior  to  the  1st  day  of  August,  1888,  Con- 


gress had  not  enacted  any  l-aw  which  author-* 
ized  or  gave  effect  to  tne  statute's  of  this 
state  to  which  we  have  referred.  It  fol- 
lows, from  the  authorities  cited,  that  prior 
to  that  date  judgments  of  the  district  and 
circuit  courts  of  the  United  States  were 
liens  upon  real  estate  of  the  judgment  debt- 
ors subject  to  execution  throughout  the  dis- 
tricts in  which  the  judgments  were  rendered, 
notwithstanding  the  limitation  attempted  to 
be  made  by  the  statutes  of  this  state.  On 
the  date  specified,  chapter  729  of  the  Acts 
of  the  1st  Sessioh  of  the  50th  Congress  [25 
Stat,  at  L.  357,  §  1]  was  approved.  That 
provided  "that  judgments  and  decrees  ren- 
dered in  any  circuit  or  district  court  of  the 
United  States  within  any  state,  shall  be  liens 
on  property  throughout  such  state  in  the  same 


state.  These  Federal  statutes,  and  the  con- 
struction placed  by  the  state  courts  on  Alabama 
statutes,  create  a  Hen  in  any  portion  of  the 
state. 

b.  Aa  limited  hy  state  recording  acta. 

The  case  of  Blaib  v.  Ostbander  holds  that  a 
Judgment  In  a  Federal  court  rendered  May  14, 
1880,  Is  not  a  Hen  upon  real  estate  in  another 
county,  where  the  same  is  not  recorded  as  pro- 
vided by  Iowa  act  1878,  chap.  129  (amending 
Code  1873,  f  2882).  providing  for  recording 
Federal  Judgments,  although  this  act  was  passed 
prior  to  act  of  Congress  August  1,  1888,  making 
Federal  judgments  Hens,  and  providing  for  their 
recording  in  counties  other  than  where  rendered, 
when  the  state  law  authorizes  such  recording. 
This  is  in  accord  with  the  general  rule  on  this 
question. 

Some  few  cases  held  that  the  Hen  of  a  Federal 
Judgment  was  not  restricted  by  state  recording 
acts ;  but  it  will  be  found  that  most  of  them  so 
held  on  the  ground  that  the  state  statute  was 
not  retroactive,  notably  Massingill  v.  Downs, 
7  Uow.  760,  12  L.  ed.  903,  infra,  a  leading  case 
on  this  question.  Since  the  Federal  act  August 
1,  1688,  providing  for  recording  such  Judgments 
In  the  counties  of  the  state  in  order  to  affect  the 
real  estate,  where  the  state  law  makes  provision 
for  recording  Federal  Judgments,  the  Hen  of  a 
Federal  Judgment  is  gone  If  the  Judgment  is  ren- 
dered after  the  passage  of  the  Federal  act  and 
a  state  law  requiring  registration  exists  at  the 
time  of  the  Judgment,  and  the  Judgment  is  not 
recorded  as  required  by  the  state  laws.  It 
seems  that  to  retain  the  Hen  if  such  a  state 
statute  Is  subsequently  passed  the  judgment  of 
the  Federal  court  should  be  recorded  within  a 
reasonable  time. 

In  the  following  cases  the  state  recording 
acts  were  held  applicable  to  Judgment  Hens  of 
the  Federal  courts :  First  Nat.  Bank  v.  Clark, 
56  Kan.  219.  40  Pac.  270 ;  Dartmouth  Sav.  Bank 
V.  Bates,  44  Fed.  Rep.  640 ;  Bonafee  v.  Flsk, 
13  Smedes  &  M.  682 ;  Tarpley  v.  Hamer.  9 
Smedes  &  M.  310 ;  Brown  v.  Bacon,  27  Miss. 
689 :  Hall  v.  Green,  60  Miss.  47 ;  Alsop  v.  Mose- 
ley,  104  N.  C.  CO,  10  S.  E.  124  :  Reld  v.  House. 
2  Humph.  676 :  Vance  v.  Johnson.  10  Humph. 
214:  Cooke  v.  Avery.  147  U.  S.  375.  37  L.  ed. 
200,  13  Sup.  Ct.  Rep.  340. 

So,  a  judgment  of  the  Federal  court  was  held 
not  to  be  a  lien  on  property  in  another  county 
in  the  same  state,  where  a  transcript  was  not 
filed  in  the  clerk's  office  of  the  district  court  for 
such  county  within  a  reasonable  time  after  the 
passage  of  act  of  Congress  August  1,  1888.  pro- 
viding for  such  filing,  and  Kan.  Code  of  Civ. 
Proc.  S  419  (Gen.  Stat.  1868).  provided  for  fil- 
ing abstracts  from  the  Federal  courts.  First 
Nat.  Bank  v.  Clark.  65  Kan.  219.  40  Pac.  270. 
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As  to  whether  a  Judgment  of  the  Federal 
court  Is  a  Hen  out  of  the  county  where  rendered, 
without  a  compliance  with  Kan.  Code  of  Civ. 
Proc.  §  419  (Gen.  Stat.  1868),  providing  that 
Judgments  of  the  courts  of  the  United  States 
shall  be  Hens  on  real  estate  from  the  first  day 
of  the  term,  and  will  be  liens  on  real  estate 
In  any  county  from  the  date  of  filing  a  tran- 
script of  the  same  in  the  office  of  the  clerk  of 
the  district  court  for  that  county,  prior  to  act 
of  Congress  August  1,  1888,  was  not  decided. 
First  Nat.  Bank  v.  Clark,  55  Kan.  219,  40  Pac. 
270. 

This  case  was  distinguished  In  Commercial 
Bank  v.  Eastern  Bkg.  Co.  «.i  Neb.  700.  71  X. 
W.  1024.  saying  that  the  supreme  court  of  Kan- 
sas refused  to  consider  whether,  under  the  cir- 
cumstances indicated,  the  Hen  of  the  Federal 
Judgment  was  operative  against  land  in  W. 
county.  The  court  said  that  that  decision  was 
controlled  by  the  provision  in  the  state  statute 
unaffected  by  the   Federal    statute.     (Quare.) 

A  Judgment  in  the  United  States  court  In 
Kansas  is  a  Hen  upon  the  lands  of  the  debtor 
only  in  the  county  In  which  the  court  Is  held 
and  the  Judgment  rendered ;  but  the  Hen  may  be 
extended  to  any  other  county  by  recording  an 
abstract  with  the  clerk  of  the  district  court  of 
such  county,  under  Kan.  Gen.  Stat.  1868.  chap. 
80,  S  419,  eupra,  and  art  of  Congress  August 
1,  1888  (25  Stat.  at.  L.  357.  chap.  729),  provid- 
ing that  Judgments  In  the  circuit  and  district 
courts  oX  the  United  States  within  any  state 
shall  be  liens  to  the  same  extent  and  under  the 
same  conditions  only  as  If  such  Judgments  and 
decrees  had  been  rendered  by  a  court  of  general 
jurisdiction  of  such  state,  provided  thnt  when- 
ever the  laws  of  any  state  require  a  Judgment 
or  decree  of  the  state  court  to  be  registered  In  a 
particular  manner  or  In  a  certain  office,  or 
county,  or  parish,  before  a  lien  shall  attach,  this 
act  shall  be  applicable  therein  whenever  the 
laws  of  such  state  shall  authorize  the  judgments 
and  decrees  of  the  United  States  courts  to  be 
80  registered ;  but  nothing  herein  shall  be  con- 
strued to  require  the  dociceting  of  a  judgment 
or  decree  of  the  United  States  court  In  the  same 
county  in  which  It  is  rendered.  Dartmouth  Sav. 
Dank  v.  Bates.  44  Fed.  Uep.  548. 

This  case  was  distinguished  In  Commercial 
Bank  V.  Eastern  Bkg.  Co.  51  Neb.  766,  71  N.  W. 
1024.  saying  that  in  that  case  the  state  legis- 
lation existed  In  1868,  and  It  was  only  required 
(hat  Congress  should  pass  the  act  of  1888  to 
give  Federal  sanction  to  what  had  been  at- 
tempted twenty  years  before  by  the  legislature 
of  that  state,  and  the  opinion  merely  held  that 
The  state  statute  was  the  proper  complement  of 
ihe  law  of  Congress  to  effect  the  purpose  of 
both  statutes ;  but  whether  this  was  with  refer- 


476 


Iowa  Supreme  Coubt. 


OCT.» 


manner  and  to  the  same  extent  and  under 
the  same  conditions  only  as  if  such  judg- 
ments and  decrees  had  been  rendered  by  a 
court  of  general  jurisdiction  of  such  state; 
provided,  that  whenever  the  laws  of  any 
state  require  a  judgment  or  decree  of  a  state 
court  to  be  registered,  recorded,  docketed, 
indexed,  or  any  other  thing  to  be  done,  in  a 
particular  manner  or  in  a  certain  office  or 
county  or  parish  in  the  state  of  Louisiana, 
before  a  lien  shall  attach,  this  act  shall  be 
applicable  therein  whenever  and  only  when- 
ever the  laws  of  such  state  shall  authorize 
the  judgment  and  decrees  of  the  United 
States  courts  to  be  registered,  recorded, 
docketed,  indexed,  or  otherwise  conformed 
to  the  rules  and  requirements  relating  to  the 
judgments  and  decrees  of  the  courts  of  the 
state/'  It  is  claimed  that  the  statute 
enacted  by  the  general  assembly  of  this  state 


in  the  year  1878  was  roid  when  passed,  and 
the  act  of  Congress  set  out  did  not  give  it 
effect.  That  it  was  not  effectual  prior  to 
the  taking  effect  of  the  act  of  Congress  is, 
as  we  have  seen,  true;  but  it  does  not  follow 
that  the  end  sought  to  be  accomplished  could 
be  attained  only  by  the  enactment  of  a  new 
statute  after  the  act  of  Congress  was  passed. 
In  the  case  of  Kahrer,  140  U.  S.  545,  35  h. 
ed.  572,  11  Sup.  Ct  Rep.  865,  the  effect  of  a 
statute  of  the  state  of  Kansas  in  regard  to 
the  sale  of  intoxicating  liquors  within  the 
state  was  considered.  It  was  passed  before 
the  act  of  Congress  of  August  8,  1890,  en- 
titled "An  Act  to  Limit  the  Effect  of  the 
Regulations  of  Commerce  between  the  Sev- 
eral States  and  with  Foreign  Countries  in 
Certain  Cases/'  which  made  subject  to  the 
laws  of  the  state  intoxicating  liquors  trans- 
ported into  it,  and  it  was  contended  that,  as 
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ence  to  a  Judgment  rendered  before  August  1, 
IbSS,  we  are  not  informed. 

Under  Miss,  recording  enrolment  act  1844, 
f  0,  requiring  a  sheriff  after  selling  property 
under  execution  to  examine  the  Judgment  roll 
and  pay  off  ttie  oldest  lien,  ttie  enrolment  of  a 
Federal  Judgment  gives  It  a  prior  lien.  Bonafee 
V.  FlBk,  13  Smedes  &  M.  682. 

The  court  said  that  the  liens  of  Judgments  in 
the  United  States  courts  and  the  state  court  of 
Mississippi  stand  upon  the  same  footing,  and 
that  if  this  court  bad  followed  Massingill  v. 
Downs.  7  liow.  160,  12  L.  ed.  903,  infra,  a  dif- 
ferent result  might  have  been  reached. 

In  Tarpley  v.  Hamer.  9  Smedes  &  M.  310,  it 
was  held  that  the  Mississippi  act  of  February 
6,  1S41,  providing  that  Judgments  and  decrees 
theretofore  rendered  should  be  liens  from  the 
date  of  rendition,  upon  property  out  of  the 
county,  where  the  Judgment  was  obtained  on 
condition  that  an  abstract  of  such  Judgment  Is- 
sued by  a  certain  date  be  filed  in  the  office  of 
the  circuit  court  of  the  county  In  which  the 
property  is  situated.  Is  constitutional  and  valid, 
notwithstanding,  previous  to  the  passage  of  that 
law,  such  Judgment  was  a  lien  on  the  property 
of  the  defendant  within  the  state;  and  If  the 
abstract  of  such  Judgment  is  not  filed  according 
to  the  provisions  of  the  statute,  the  Hen  of  such 
Judgment  out  of  the  county  of  its  rendition  is 
lost.  In  this  case  the  court  said  that  the  Miss. 
Iss'ppi  act  of  February  6.  1841.  does  not  Im- 
pair a  lien  where  it  leaves  It  entirely  at  the  dis- 
cretion of  the  party  whether  he  will  preserve 
it  or  not,  and  it  deprives  the  creditor  of  no 
right,  but  Imposes  a  duty  upon  him  required 
by  public  necessity  and  safety  so  as  to  preserve 
his  right,  and  if  he  fails  in  that  duty  he  volun- 
tarily abandons  the  right. 

Tarpley  v.  Hamer,  9  Smedes  &  M.  310,  and 
Honafee  v.  Flslc,  13  Smedes  &  M.  682,  were  fol- 
lowed by  the  court  in  Brown  v.  Bacon,  27  Miss. 
589.  which  held  that  the  Mississippi  act  of 
1S44  (Hutch.  Code,  891),  requiring  Judgments 
to  be  enrolled  to  be  liens,  applied  to  Judgments 
previously  rendered  In  the  Federal  courtsaswell 
as  those  In  the  state  courts. 

So.  in  Hall  v.  Green,  60  Miss.  47,  It  was  held 
that  a  Judgment  of  a  Federal  court  was  not  a 
Hen  on  property  In  a  county  where  the  Judgment 
was  not  rendered,  and  where  the  Judgment  was 
not  enrolled  pursuant  to  the  provisions  of  the 
Mississippi  statutes. 

These  Mississippi  cases,  aupra,  can  hardly  be 
considered  sound,  as  they  were  prior  to  act  of 
Congress  1888,  authorizing  the  record  of  Fed- 
eral Judgments.  See  Carroll  v.  Watkins,  1  Abb. 
(XJ.  S.)   474,  Fed.  Cas.  No.  2.457,  infra. 

In  AIsop  V.  Moseley,  104  N.  C.  60,  10  S.  B. 
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124,  a  Judgment  of  the  Federal  court  was  held 
not  to  be  a  lien  where  it  had  not  been  docketed 
in  the  county  In  which  the  real  estate  was  situ- 
ated, under  N.  C.  Code,  H  433.  435,  436.  pro- 
viding for  docketing  the  same  and  making  them 
liens  if  so  recorded.  Under  the  prior  statutes 
Judgments  were  not  liens,  and  a  lien  was  only 
acquired  by  execution  and  levy.  It  was  held 
that  under  act  of  Congress  June  1,  1872,  Rev. 
Stat.  H  015.  016,  providing  that  plaintiff  is 
entitled  to  similar  remedies  as  now  provided 
by  the  laws  of  the  state  and  rules  of  the  Fed- 
eral court  adopting  such  state  laws,  whei'e  no 
rules  bad  been  adopted  no  lien  was  given  to 
Judgments  of  the  Federal  court  greater  than  to 
those  of  a  state  court.  In  this  case  the  Judg- 
ment was  rendered  In  1887.  and  action  tried  in 
1889.  The  North  Carolina  act  of  1889  pro- 
vided for  docketing  Federal  Judgments,  and  was 
made  to  carry  Into  effect  act  of  Congress  August 
1,  1888,  an  act  to  regulate  the  liens  of  Judg- 
ments and  decrees  of  courts  of  the  United 
States,  and  this  was  said  to  be  the  appropriate 
remedy. 

Tennessee  Stat.  1831,  chap.  00,  f  8,  provid- 
ing that  a  Judgment  rendered  in  a  county  where 
the  defendant  does  not  reside  shall  not  be  a 
lien  on  real  estate  unless  recorded  In  the  coun- 
ty of  the  debtor's  residence,  applies  to  Federal 
Judgments  as  well  as  to  Judgments  of  the  state 
courts.     Reid  v.  House.  2  Humph.  576. 

And  a  Judgment  of  a  Federal  court  not  regis- 
tered in  the  county  of  the  residence  of  the  Judg- 
ment debtor,  as  required  by  the  act  of  1831, 
chap.  9  (90?),  S  8,  does  not  create  a  Hen  upon 
the  debtor's  real  estate,  and  no  Hen  attaches 
until  the  actual  levy  of  the  execution.  Vance 
V.  Johnson,  10  Humph.  214. 

A  Federal  Judgment  rendered  January  17, 
1882,  execution  March  3,  1882,  and  August  11, 
1886,  Indexed  In  defendant's  name  and  by  plain- 
tiff's (irm  name,  was  a  lien  on  the  real  estate, 
under  Texas  Rev.  Stat.  1879,  arts.  S153-31G0, 
providing  for  recording  by  the  clerk  of  the  coun- 
ty court,  an  abstract  of  Judgments,  showing 
names  of  plaintiff  and  defendant  and  Indexing 
the  same,  making  the  Judgment  a  Hen  upon  the 
debtor's  real  estate  for  ten  years,  unless  the 
execution  failed  to  issue  within  twelve  months 
after  Judgment,  and  art.  3163,  providing  for 
recording  and  indexing  abstracts  of  Federal 
court  Judgments,  notwithstanding  the  names  of 
"plaintiffs"  were  not  given.  Cooke  v.  Avery, 
147  U.  S.  375,  37  L.  ed.  209,  13  Snp.  Ct.  Rep. 
340. 

In  the  following  cases  it  was  held  not  neces- 
sary to  record  the  Federal  Judgments  In  coun- 
ties under  the  state  law  to  preserve  the  Hen. 
In  some  of  them  this  was  so  held  on  the  ground 
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the  Kansas  statute  had  not  been  re-enacted, 
it  was  without  effect  as  to  intoxicating  li- 
<}uor8  taken  into  the  state.  But  the  Supreme 
Court  of  the  United  States  held,  in  effect, 
that  the  stai^  statute  was  not  effectual  as 
tfigainst  intoxicating  liquors  brought  into  the 
fitote  until  the  act  of  Ck>ngress  took  effect, 
not  beoiuse  the  act  of  the  state  was  void,  but 
for  the  reason  that  there  was  an  impediment 
to  its  enforcement,  which  the  act  of  Congress 
removed,  and  it  was  said  that  there  was  "no 
adequate  ground  for  adjudging  thait  a  re-en- 
actznent  of  the  state  law  was  required  before 
it  could  have  the  effect  upon  imported,  which 
it  had  always  had  upon  domestic,  property." 
Although  the  state  statute  considered  in  that 
case  was  enacted  in  the  exercise  of  the  police 
power  of  the  state,  and  the  one  in  question 
was  notk  we  are  of  the  opinion  that  the  same 
general  principle  applies  in  both  cases.     The 


statutes  of  this  state  in  terms  required  the 
filing  of  transcripts  of  judgments  rendered 
by  both  state  and  Federal  courts  in  counties 
other  than  those  in  which  the  judgiuents 
were  rendered,  in  order  to  create  liens  on 
real  estate  in  such  other  counties.  The  act 
of  Congress  of  August  1,  1888,  made  judg- 
ments of  circuit  and  district  courts  of  the 
United  States,  rendered  within  any  state, 
liens  on  property  throughout  such  state  in 
the  same  manner,  and  to  the  same  extent, 
and  under  the  same  conditions,  as  if  such 
judgments  had  been  rendered  by  a  court  of 
the  state  having  general  jurisdiction.  To 
that  extent  the  statute  of  this  state  in  regard 
to  judgments  of  the  state  courts  was  adopted. 
The  provision  that  the  act  should  take  effect 
in  a  state,  the  laws  of  which  required  certain 
things  to  be  done  in  respect  to  a  judgment 
before  a  lien  should  attach,  only  whenever 


that  the  state  law  Is  not  retroactive ;  In  others 
that  the  state  law  may  be  a  basis  for  a  lien  by 
virtue  of  a  judgment,  and  at  the  same  time  the 
exceptional  clause  in  the  state  statute  In  re- 
gard to  recording  may  be  ignored  as  Inapplica- 
ble to  Federal  Judgments. 

Where  a  judgment  was  obtained  In  a  circuit 
court  of  the  United  States  for  the  district  of 
Mississippi  in  1830,  Miss,  act  February  6,  1841, 
requiring  judgments  of  any  circuit,  district,  or 
superior  court  in  the  state  to  be  recorded  In 
the  county  In  order  to  make  them  a  lien  upon 
the  property,  did  not  abrogate  the  lien  which 
had  been  acquired  under  the  judgment  of  1S39, 
although  the  latter  had  not  been  recorded  In 
the  manner  required  by  statute.  Masslnglll  v. 
Ilowns,  7  How.  760,  12  L.  ed.  003.  This  was 
on  the  ground  that  prior  to  the  state  statute 
a  judgment  in  the  state  court  extended  through- 
out the  district,  and  a  statute  cannot  Impair 
the  vested  rights  and  liabilities  connected  with 
a  judgment. 

'  And  the  Hen  of  a  judgment  of  the  United 
States  court  was  not  affected  by  Miss.  Code 
1857,  p.  525,  arts.  262,  263,  providing  that  no 
Judgment  of  the  United  States  court  shall  be  a 
Hen  upon  property  of  defendants  situated  out 
of  the  county  in  which  the  judgment  is  ren- 
dered, until  plaintiff  shall  file  in  the  office  of 
the  clerk  of  the  circuit  court  of  the  county  in 
which  the  property  may  be  situated  an  abstract 
of  such  judgment  containing  the  names,  etc., 
and  art.  263,  providing  that  no  judgment  or  de- 
cree in  any  court  of  the  United  States  shall 
he  a  Hen  upon  the  property  of  the  defendants  in 
the  county  In  which  the  judgment  Is  rendered, 
unless  the  abstract  of  the  judgment  Is  filed,  etc. 
Carroll  v.  Watkins,  1  Abb.  (U.  8.)  474,  Fed. 
Cas.  No.  2,457. 

This  was  on  the  ground  that  the  judgment 
Hen  grew  out  of  the  process  act  of  1828 ;  and 
Miss,  act  1834  (1824?),  chap.  74,  f  12,  making 
all  judgments  Hens  from  their  rendition,  was 
in  force  when  the  process  act  of  1828  was 
passed  by  Congress. 

Mississippi  Stat.  1824,  chap.  74,  f  12,  pro- 
vided that  a  judgment  Is  a  Hen  on  all  the  prop- 
erty of  the  defendant  from  the  time  of  entering 
the  judgment. 

The  Illinois  act  of  1880,  amending  f  1  of  the 
act  on  judgments,  decrees,  and  executions. 
which  provides  that  the  filing  of  a  transcript 
of  a  judgment  rendered  In  one  county  with  the 
clerk  of  the  court  of  any  other  county  shall 
create  a  Hen  on  the  debtor's  real  estate  In  the 
latter  county,  has  no  retroactive  effect  on  a 
Federal  judgment.  Rock  Island  Nat.  Bank  v. 
Thompson,  173  111.  503,  50  N.  B.  1080,  Affirm- 
ing 74  111.  App.  54. 
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So  It  was  held  not  to  be  necessary  to  record 
a  transcript  of  a  Federal  judgment  In  a  county 
where  the  real  estate  was  situated  In  order  to 
secure  a  Hen,  under  act  of  Congress  August  1, 
1888,  25  Stat,  at  L.  p.  357.  chap.  720.  S  1.  pro- 
viding that  judgments  and  decrees  of  the  Fed- 
eral courts  shall  be  Hens  throughout  the  state 
In  the  same  manner  as  If  rendered  by  a  court 
of  jurisdiction  of  such  state,  providing  that 
when  the  laws  of  any  state  require  registering, 
recording,  or  Indexing  In  a  certain  county,  this 
act  shall  be  applicable  whenever  the  laws  au- 
thorise the  judgments  and  decrees  of  the  Fed- 
eral courts  to  be  so  registered,  and  the  Ne- 
braska act  of  March  28,  1880,  provided  for  such 
registration  of  Federal  Judgments.  This  was 
held  not  to  be  retroactive,  and  did  not  affect 
the  prior  Hen.  Commercial  Bank  v.  Eastern 
Dkg.  Co.  51  Neb.  766,  71  N.  W.  1024. 

Judgments  and  decrees  rendered  in  the  Unit- 
ed States  courts,  and  duly  recorded,  become 
Hens  upon  lands  of  the  judgment  debtor  lying 
within  the  district  where  they  are  rendered,  and 
it  Is  not  necessary  that  they  should  be  regis- 
tered In  any  state  office.     Cropsey  v.  Crandall. 

2  Blatchf.  341,  Fed.  Cas.  No.  3.418;  Lombard 
V.  Bayard,  1  Wall.  Jr.  106,  Fed.  Cas.  No.  8.460. 

This  was  on  the  ground  that  N.  Y.  Stat.  May 
4,  1840,  prescribing  filing  a  transcript  of  the 
Judgment  In  the  county  in  order  to  affect  real 
estate,  does  not  apply  to  Judgments  or  decrees 
of  a  court  of  the  United  States. 

In  Virginia  a  judgment  of  the  United  States 
courts  in  that  state  need  not  be  recorded  to 
become  a  Hen  on  real  estate,  and,  as  against  a 
subsequent  purchaser,  without  notice,  the  Hen 
of  a  judgment  of  a  Federal  court  does  not  cease, 
though  It  Is  not  docketed  In  accordance  with 
the  state  laws.     United  States  v.   Humphreys, 

3  Hughes,  201,  Fed.  Cas.  No.  15.422. 

This  was  on  the  ground  that  the  rights  at- 
taching under  Rev.  Stat.  {  016,  act  of  Congress. 
June  1,  1872.  adopting  Va.  Code,  chap.  182.  { 
6,  providing  that  every  Judgment  for  money  ren. 
dered  In  this  state  shall  be  a  Hen  on  the  real 
estate  of  such  person.  Is  not  controlled  by  S  8 
of  the  same  chapter,  providing  that  no  Judg- 
ment shall  be  a  Hen  on  real  estate  as  against 
a  purchaser  for  a  valuable  cons'deration  w'.  h- 
out  notice,  unless  it  Is  docketed.  The  court 
said  "that  In  any  case  of  a  law  of  a  state  con- 
ferring rights  upon  conditions  or  with  excep- 
tions, and  adopted  by  Congress  as  operative  in 
that  siate.  wherever  the  exceptions  or  condi- 
tions depend  upon  the  action  of  state  officers, 
.  .  .  such  a  condition  or  exception  In  the 
state    law    Is   uniformly   held    by    the    United 
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the  laws  of  tliat  state  should  authorize  the 
doing  of  the  same  things  relating  to  judg- 
ments of  the  Federal  courts,  did  not  adopt 
any  law  of  this  state,  but  the  effect  of  the  act 
TV'RS  to  remove  any  obstacle  to  state  legisla- 
tion, or  to  confer  authority  for  it,  and  there 
does  not  appear  to  have  been  any  more  rea- 
son for  requiring  the  re-enactmeni  of  the 
state  law  in  order  to  give  it  effect  than  there 
was  for  the  re-enactment  of  the  Kansas 
statute  considered  in  the  Rahrer  Case.  See 
Fiist  Nat.  Bank  v.  Clark,  55  Kan.  219,  40 
Pac.  270. 

It  is  contended  in  argument  that  the  stat- 
utes  we  have  considered  are  unconstitutional 
as  to  indebtednees  contracted  before  the  Fed- 
eral statute  took  effect,  for  the  alleged  rea- 
son that,  if  enforced  as  against  such  indebted- 
ness, they  would  impair  the  obligation  of  the 
contract    by    which    the    indebtedness    was 


created.  The  case  of  UuOraoken  y.  Voy- 
icard,  2  How.  608,  11  L.  ed.  397,  and  cases 
holding  the  rule  therein  announced,  are  cited 
as  supporting  the  claim  thus  made.  We 
have  no  occasion  to  determine  whether  it  is 
well  founded.  The  petitions  do  not  show 
when  the  indebtedness  on  which  the  plain- 
tiff's judgment  was  rendered  was  contracted, 
and  we  are  not  authorized  to  presume  that  it 
was  incurred  before  the  act  of  Congress  of 
1888  took  effect.  A  transcript  of  the  plain- 
tiff's judgment  not  having  been  filed  in  Adair 
county,  tiie  judgment  was  not  a  lien  <»  the 
land  in  question  when  the  decrees  of  fore- 
closure were  rendered  and  the  sheriff's  sales 
were  made,  and  the  plaintiff  is  not  entitled 
to  redeem  from  the  sales. 

The  demurrers  to  the  petitions  were  prop- 
erly sustained,  and  the  judgments  of  the 
District  Court  are  therefore  affirmed. 


States  courts  not  to  limit  the  rights  conferred 
by  the  act  of  Congress  adopting  the  state  law." 

And  a  Judgment  of  the  circuit  court  of  the 
western  district  of  Texas  was  held  to  be  a  lien 
upon  all  lands  in  the  district  within  the  Juris- 
dictloD  of  the  court  and  within  reach  of  its 
process,  even  though  It  was  not  recorded  in  the 
several  counties  where  the  lands  lie.  United 
States  ▼.  Scott,  8  Woods,  834,  Fed.  Cas.  No. 
10.242. 

And  judgments  and  decrees  of  the  courts  of 
the  United  States  become  Hens  on  any  lands 
of  the  defendant  lying  anywhere  within  the  dis- 
trict over  which  the  court  has  jurisdiction,  and 
state  statutes  requiring  judgments  to  be  re- 
corded in  the  county  In  which  the  land  lies  have 
no  effect  upon  a  lien  of  a  judgment  of  the  Unit- 
ed States  courts.  Doyle  v.  Wade,  23  Fla.  90,  1 
Bo.  616. 

IV.  Time  of  attaching. 

Lands  in  the  state  of  New  York  are  subject 
to  sale  on  execution  Issued  upon  a  judgment  in 
the  circuit  court  of  the  United  States,  and  such 
judgment  Is  a  Hen  on  the  land  on  the  day  it 
Is  docketed,  under  process  acts  1780.  1702,  2 
U.  S.  Laws.  72.  299.  adopting  the  state  law  up- 
on the  subject,  and  thereby  in  effect  adopting 
the  state  law  as  to  the  operation  of  the  judg- 
ment under  N.  Y.  act  March  19,  1787,  provid- 
ing that  no  judgment  shall  affect  land  but  upon 
the  filing  of  the  roll  and  docketing  the  Judg- 
ment, as  this  implies  that  it  shall  then  become 
a  lien.  Koning  v.  Bayard,  2  Paine,  251,  Fed. 
Cas.  No.  7,924. 

So,  a  judgment  recovered  in  the  district  or 
circuit  court  of  the  United  States  for  the  south- 
ern or  northern  district  of  the  state  of  New 
York  Is  a  lien  upon  land  throufi:hout  the  state 
for  the  term  of  ten  years  from  the  time  of  dock- 
eting such  Judgment  In  conformity  to  local  laws 
of  the  state.  Manhattan  Co.  ▼.  Evertson,  6 
Paige,  457. 

And  a  judgment  in  the  United  States  court 
is  as  much  a  lien  as  a  Judprment  of  a  state  court, 
under  Mississippi  act  of  1824,  providing  that  a 
judgment  is  a  lien  on  all  the  property  of  the  de- 
fendant from  the  time  it  is  entered.  Andrews 
V.  Doe  ex  devi.  Wilkes,  6  How.  (Miss.)  554»  38 
Am.  Dec.  450. 

The  lien  of  a  Judgment  of  the  Federal  court 
attaches  on  the  last  day  of  the  term,  under  5 
Stat,  at  L.  338,  chap.  81,  S  10,  and  p.  303,  chap. 
43.  I  4.  p.  518.  chap.  188.  S  8,  recognizing  the 
existence  of  Hens  of  Federal  courts  under  the 
local  laws,  and  regulating  their  continuance  and 
termination  at  the  periods  fixed  by  the  local 
laws,  and  Scates  (111.)  Comp.  603.  providing 
that  judgments  become  liens  on  land  from  the 
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last  day  of  the  term  at  which  the  judgment  Is 
rendered,  and  for  the  period  of  seven  years. 
Jones  ▼.  Guthrie,  23  111.  421 :  Kemper  v.  Adams, 
5  McLean,  507,  Fed.  Caa  No.  7,688. 

The  Hen  of  a  Federal  judgment  attached  to 
the  lands  of  the  debtor  on  the  day  court  ad- 
journed, under  III.  Bev.  Stat.,  providing  that  a 
judgment  shall  be  a  Hen  on  the  last  day  of  the 
court  In  which  judgment  Is  rendered  for  the 
term  of  seven  yeara  It  was  further  held  that 
the  statute  of  limitation  did  not  affect  the  judg- 
ment, as,  until  the  marshal's  deed  was  executed, 
there  was  no  title  in  the  grantee  against  which 
the  statute  could  run.  Kemper  y.  Adams,  5 
McLean,  507,  Fed.  Cas.  No.  7,688. 

A  Judgment  binds  real  estate  of  the  defoud- 
ant  from  the  first  day  of  the  term  at  which  it  Is 
rendered,  under  Swan's  (Ohio)  Stat.  468.  pro- 
viding that  the  lands  of  the  debtor  shall  be 
bound  for  the  satisfaction  of  the  judgment 
against  such  debtor  from  the  first  day  of  the 
term  at  which  Judgment  shall  be  rendered.  Mc- 
Lean ▼.  Rockey,  3  McLean,  235,  Fed.  Cas.  No. 
8,891. 

A  judgment  from  the  circuit  court  creates  a 
Hen  on  all  the  lands  of  the  debtor  from  the  first 
day  of  the  term  at  which  judgment  Is  entered, 
and  is  superior  to  a  mortgage  executed  before 
and  recorded  after  the  term  began,  under  3 
Chase's  (Ohio)  Stat.  1709,  providing  that  the 
lands  and  tenements  of  the  debtor  shall  be 
bound  for  the  satisfaction  of  any  judgment 
against  such  debtor  -from  the  first  day  of  the 
term.  Bank  of  Cleveland  v.  Sturges,  2  McLean, 
341.  Fed.  Cas.  No.  801,  8  McLean,  140,  Fed.  Caa 
No.  13,571. 

Where  several  judgments  are  rendered  the 
same  day  In  a  Federal  court,  the  liens  thereon 
are  equal  under  statutes  of  Indiana  K)rovlding 
that  a  judgment  creates  a  lien  on  the  real  estate 
ot  the  defendant  from  the  time  of  its  rendition 
to  the  expiration  of  ten  years.  This  statute 
does  not  provide  for  acquiring  any  superior  lien 
by  diligence  In  the  Issuance  of  execution.  Rock- 
hill  ▼.  Hanna,  4  McLean,  554,  Fed.  Cas.  No.  11,- 
980. 

V.  Statutes  of  limitation. 

The  state  statutes  of  limitation  apply  to  judg- 
ments  of  the  Federal  courts.  This  is  also  pro- 
vided for  by  act  of  Congress  July  4.  1840.  pro- 
viding that  judgments  in  the  Federal  courts 
shall  cease  to  be  liens  In  the  same  manner  and 
at  like  periods  as  judgments  and  decrees  of 
state  courts  now  cease  to  be  Ilena 

The  Hen  of  a  judgment  of  a  Federal  court 
held  within  a  state  is  subject  to  the  statute  of 
limitations.  Thompson  v.  Phillips,  Baldw.  246, 
Fed.    Caa    No.    13,974;   Abbey   ▼.    Commercial 
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Bank,  84  MIn.  671,  69  Am.  Dec.  401 :  Hansen's 
Kmplre  Pur  Factory  ▼.  Teabout.  104  Iowa,  360. 
73  N.  W.  S75^  See  also  Kemper  v.  Adams,  5 
McLean,  507.  Fed.  Cas.  No.  7.688.  . 

And  the  lien  of  a  Federal  judgment  expired 
in  three  years  under  the  Missouri  statute,  pro- 
viding that  three  years  is  the  duration  of  the 
Hen  of  a  Judgment,  and  act  of  Congress  July  4, 
1840,  providing  that  Judgments  in  the  Federal 
courts  shall  cease  to  be  liens  In  the  same  man- 
ner and  at  like  periods  as  Judgments  and  de- 
crees of  the  courts  of  such  state  now  cease  to  be 
liens  thereon.  It  was  further  held  that  the 
pendency  of  a  writ  of  error  in  the  Supreme 
Court  of  the  United  States  did  not  prolong  the 
Hen.     Chouteau  ▼.  Nuckolls,  20  Mo.  442. 

So,  under  U.  S.  Rev.  Stat.  I  067.  providing 
as  above,  the  lien  of  a  Federal  Judgment  was 
lost  where  no  execution  was  Issued  within  ten 
years,  as  required  by  the  Alabama  statutes. 
Perkins  v.  Brierfleid  Iron  &  Coal  Co.  77  Ala. 
403. 

In  United  States  v.  Humphreys.  3  Hughes, 
201.  Fed.  Cas.  No.  15,422,  it  was  said  that  the 
lien  of  a  Judgment  of  a  United  States  court 
would  cease  Just  as  that  of  a  state  court  would 
do  under  a  state  statute  of  limitations,  under  U. 
S.  Rev.  Stat.  |  967,  providing  that  Judgments 
of  United  States  courts  within  a  state  shall 
ceaae  to  be  Hens  on  real  estate  in  the  same  man- 
ner and  at  like  periods  as  Judgments  of  the 
courts  of  such  state  cease  by  law  to  be  Hens 
thereon. 

The  New  York  statutes  which  limit  the  dura- 
tion of  the  Hen  of  a  Judgment  and  decree  of  the 
state  courts  apply  to  Judgments  and  decrees  of 
the  courts  of  the  United  States  within  the  state. 
Cropsey  v.  Crandall,  2  Blatehf.  841.  Fed.  Cas. 
No.  8.418. 

A  Federal  Judgment  Hen  remains  in  full  force 
where  execution  is  Issued  and  levied  within  a 
year,  under  Swan's  (Ohio)  Stat.  470,  S  12.  pro- 
viding that  unless  execution  shall  be  taken  out 
and  levied  within  twelve  months  after  rendi- 
tion it  shall  not  operate  as  a  Hen  on  the  estate 
of  any  debtor  to  the  prejudice  of  any  bona  Ode 
Judgment  creditor.  McLean  v.  Rockey,  3  Mc- 
Lean. 235,  Fed.  Cas.  No.  8.891. 

And  where  a  levy  was  made  under  a  Federal 
Judgment  in  1823,  and  a  levy  was  made  under 
a  Judgment  of  a  state  court  after  the  lapse  of 
one  year  from  the  date  of  the  Judgment  and 
more  than  one  year  from  the  passage  of  Ohio 
act  1824,  providing  that  no  Judgment  shall  be 
a  Hen  unless  execution  is  taken  out  within  one 
year  after  the  Judgment,  but  that  the  act  shall 
not  affect  prior  levies,  the  Hen  of  the  execution 
on  the  Federal  Judgment  was  superior.  Cor- 
wln  V.  Benhnm,  2  Ohio  St.  36.  In  this  case  the 
law  In  effect  at  the  time  gave  the  judgment 
creditor  a  Hen  for  five  years  against  any  other 
bona  flde  Judgment  creditor  who  might  thereaft- 
er levy  first,  and  as  more  than  one  year  had 
elapsed  the  Hen  of  the  state  judgment  was  gone. 

If  more  than  seven  years  have  Intervened  be- 
tween the  rendition  of  the  Judgment  and  the  fil- 
ing of  a  bill  on  a  judgment  of  the  Federal  court 
to  set  aside  a  fraudulent  conveyance,  there  Is  no 
Hen  on  the  property,  and  a  court  of  equity  will 
not  lend  Its  aid  to  enforce  it.  Hall  v.  Green, 
00  Miss.  47. 

In  Lombard  v.  Bayard.  1  Wall.  Jr.  196,  Fed. 
Cas.  No.  8.400.  It  was  said  that  the  Pennsylvania 
act  of  assembly  of  April  4,  1798.  f  2,  limiting 
the  Hens  of  Judgments  to  five  years  unless  re- 
vived by  scire  facias,  has  been  considered  as  a 
rule  of  property  binding  upon  the  United  States 
circuit  court,  and  therefore  adopted  by  it,  al- 
though passed  subsequently  to  1789. 

yi.  Sntpending  the  Uen. 

The  pendency  of  a  writ  of  error  In  the  Sn- 
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preme  Court  of  the  United  States  does  not  pro- 
long the  Hen  of  a  Judgment  in  the  Federal  court. 
Chouteau  v.  Nuckolls,  20  Mo.  442. 

And  the  Hen  of  a  Federal  judgment  is  not  sus- 
pended by  a  writ  of  error  and  supersedeas,  un- 
der 111.  Rev.  SUt.  1874,  p.  621.  §  2,  providing 
that  where  the  owner  of  a  Judgment  is  re- 
strained by  injunction  or  appeal  from  obtaining 
execution,  the  time  of  such  restraint  shall  not 
be  counted  as  a  part  of  the  year  allowed  In 
which  to  obtain  execution  to  preserve  the  Hen 
of  the  Judgment  from  its  rendition.  Rock 
Island  Nat.  Bank  v.  Thompson.  173  111.  593, 
50  N.  E.  1089. 

The  Hen  of  a  Federal  Judgment  may  be  sus- 
pended by  the  district  court  under  U.  S.  Rev. 
Stat.  Si  914-016,  providing  that  the  practice, 
pleadings,  and  forms,  and  modes  of  proceedings 
In  common -law  actions  and  remedies  on  execu- 
tion or  otherwise  upon  Judgments  shall  be  the 
same  as  now  provided  in  like  causes  by  the  laws 
of  the  state,  or  by  such  laws  hereafter  enacted 
which  may  be  adopted  by  the  general  rule  of  the 
circuit  and  district  courts,  and  under  N.  V. 
Code  Civ.  Proc.  S  1257.  providing  for  suspend- 
ing the  Hen  of  a  Judgment  by  giving  security 
on  appeal.  The  district  and  circuit  courts  by 
general  rule  adopted  all  the  provisions  of  the 
state  practice  and  of  the  Code  of  Procedure  in 
existence  on  that  date,  so  far  as  the  same  may 
be  applicable  in  common-law  actions  to  remedies 
or  Judgments.  United  States  v.  Sturgls.  14 
Fed.  Rep.  810. 

In  Myers  v.  Tyson,  13  Blatehf.  242,  Fed.  Cas. 
No.  0,995,  it  was  held  that  decrees  in  the  Fed- 
eral court  are  not  affected  by  N.  Y.  Code  Proc. 
S  282,  authorising  the  court  to  exempt  from  the 
Hen  of  a  Judgment  the  property  where  the  same 
is  secured  on  appeal,  as  when  the  act  of  July 
4,  1840  (5  Stat,  at  L.  393,  chap.  43,  f  4).  was 
passed  no  statute  of  New  York  authorized  the 
suspension  of  the  Hen  of  a  Judgment  on  appeal, 
and  Rev.  Stat.  |  967,  Is,  in  effect,  a  re-enactment 
providing  that  Judgments  and  decrees  rendered 
in  a  circuit  or  district  court  within  any  state 
shall  cease  to  be  Hens  on  real  estate  or  chattels 
real  in  the  same  manner  and  at  like  periods  as 
Judgments  and  decrees  of  the  courts  of  such 
state  cease,  by  law,  to  be  Hens  thereon. 

But  in  United  States  v.  Sturgls,  14  Fed.  Rep. 
810,  it  was  said  that  this  was  a  case  of  a  decree 
In  equity,  and  not  a  Judgment  in  a  common-law 
action. 

VII.  JudgmenU  rendered  in  another  state. 

It  seems  that  a  judgment  In  favor  of  the 
United  States,  recovered  in  one  of  the  Federal 
courts  out  of  the  state  of  New  York,  is  not  a 
lien  upon  lands  within  that  state  from  the  dock- 
eting of  the  Judgment,  although  by  the  laws  of 
the  United  States  an  execution  on  such  a  judg- 
ment may  be  Issued  against  the  defendant's  prop- 
erty in  any  state  in  the  Union.  Manhattan  Co. 
V.  Evertson,  6  Paige,  457. 

VIII.  Priority  of  fudgment  in  favor  of  United 

States. 

The  Hen  of  a  judgment  nisi  rendered  two 
days  prior  to  an  assignment  for  creditors,  and 
final  Judgment  a  year  thereafter,  must  yield  to 
a  subsequent  Judgment  In  favor  of  the  United 
States,  under  act  of  Congress  1799,  chap.  12S, 
I  65,  providing  that  In  cftse  of  Insolvency,  or 
where  any  estate  In  the  hands  of  assignees  sha,l) 
be  insufficient  to  pay  all  the  debts,  the  debts 
due  the  United  States  on  the  bond  of  the  col- 
lector shall  be  first  satisfied.  Thelusson  v. 
Smith,  2  Wheat.  390,  4  L.  ed.  271. 

In  regard  to  this  case,  the  court  in  Conard  v. 
Atlantic  Ins.  Co.  1  Pet.  386,  7  L.  ed.  189,  said : 
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"The  real  ground  of  the  decision  was  that  the 
Judgment  creditor  had  ne^er  perfected  his  title 
by  any  execution  and  levy  on  the  S.  estate ; 
that  he  had  acquired  no  title  to  the  proceeds 
as  his  property,  and  that  If  the  proceeds  were  to 
be  deemed  general  funds  of  the  debtor  the  prior- 
ity of  the  United  States  to  payment  had  at- 
tached against  all  other  creditors;  and  that  a 
mere  potential  lien  on  land  did  not  carry  a  legal 
title  to  the  proceeds  of  a  sale,  made  under  an 
adverse  execution.  This  is  the  manner  In  which 
this  case  has  been  understood  by  the  Judges  who 
concurred  in  the  decision  ;  and  It  Is  obvious  that 
It  established  no  such  proposition,  as  that  a 
specific  and  perfected  Hen  can  be  displaced  by 
the  mere  priority  of  the  United  States;  since 
that  priority  is  not  of  Itself  equivalent  to  a 
lien." 

In  United  States  v.  Humphreys,  8  Hughes, 
201.  Fed.  Cas.  No.  15.422,  It  was  said :  "I  am 
inclined  to  believe  on  authority,  and  would  so 
decide  If  necessary  In  this  case,  that  Judgments 
In  favor  of  the  United  States  stand  on  the  same 
principle  as  those  in  favor  of  the  commonwealth 
and  of  the  Crown ;  that  they  are  a  lien  inde- 
pendently of  laws  making  Judgments  generally 
a  lien  upon  the  estates  of  debtors,  and  do  not 
depend  upon  those  laws." 

IX.  Decree  in  admiraliu, 

A  decree  In  admiralty  for  the  payment  of 
money  rendered  In  a  Federal  court  In  a  suit  in 
personam  Is  a  Hen  upon  the  lands  of  the  de- 
fendant In  the  decree,  and  an  execution  Issued 
on  the  same  day,  for  the  want  of  goods  and  chat- 
tels of  the  execution  debtor,  may  be  lawfully 
levied  on  his  real  estate.  Ward  v.  Chamberlain, 
2  lilack,  430.  17  L.  ed.  819. 

In  conclusion.  It  may  be  said  that  the  Hen 
of  Judgments  of  Federal  courts  Is  similar  to 
those  of  the  state  courts :  that  the  Hen  depends 
on  acts  of  Congress;  that  such  Hen  cannot  be 
altered  or  Impaired  or  rendered  Ineffectual  by 
state  legislation ;  that  the  Hen  extends  through- 
out the  territorial  Jurisdiction  of  the  court, 
but  since  1S88  the  Judgment  to  be  effectual 
must  be  recorded  in  the  county  where  the  real 
estate  Is  situated  If  the  state  law  makes  pro- 
vision for  such  recording;  that  the  time  of 
taking  effect,  and  the  bar  of  limitations,  follow 
the  state  law. 

Cases  In  regard  to  Hens  of  courts  of  District 
of  Columbia  and  territories  are  not  included  in 
this  note. 

I.  T. 


Claud  D.  WALROD 

V. 

WEBSTER  COUNTY,  Appi. 


( 


.Iowa ) 


1.  Defects   In   tlie   rAlllnir  of  a  bridge 

were  the  proximate  or  efficient  cause  of  the 
accident,  when  the  railing  was  broken  by  a 
team  of  horses,  one  of  which  was  frightened 
by  a  flash  of  lightning.  If  the  accident  would 
not  have  happened  bad  the  railing  been  sufil- 
clent,  although,  on  the  other  hand.  It  would 
not  hare  happened  except  for  the  lightning. 

2.  One  fvhoae  neirllflrence  concurred 
«vlth  Sonne  otiier  canae,  both  operating 
proximately  at  the  same  time  In  producing 
the   injury.    Is   liable   therefor,    whether   the 

"^NoTE. — As  to  the  liability  of  a  county  for 
torts  and  negligence  In  respect  to  bridges  or  In 
other  matters,  see  note  to  Hughes  v.  Monroe 
County  (N.  Y.)  39  L.  R.  A.  33 :  and  Jasper 
County  Comrs.  ▼.  Allman  (Ind.)  39  L.  R.  A.  58. 
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other  cause  was  one  for  which  he  was  respon- 
sible or  not. 

8.  A  formal  stateiiseBt  of  U^e  Issues  by 
the  court  to  the  Jury  need  not  present  all  tlie 
Issues,  If  they  are  all  fairly  and  sufficiently 
presented  in  other  portions  of  the  charge. 

4.  Bvldence  as  to  tlfte  Ikablts  of  a  teans 
both  before  and  after  an  accident  Is  admissi- 
ble In  an  action  for  Injury  by  the  accident, 
when  the  character  or  disposition  of  the  team 
'«  In  issue. 

6.  AflldavltSy  or  tliose  parts  of  tltem 
whlcli  contain  statements  at  variance 
with  the  testimony  of  a  witness  on  the  stand, 
are  properly  admitted  In  evidence  to  Impeach 
him. 

6.  Failure  to  object  to  evidence  when 
offered  Is  ground  for  refusing  to  strike  It  out 
afterward,  if  no  reason  Is  given  for  the  fail- 
ure to  object. 

7.  An  objection  to  the  whole  of  an  affidavit 
is  properly  overruled,  if  part  is  admissible  In 
evidence. 

(January  26,  1900.) 

APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Wright  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  resulted  from  defendant's  negligence. 
Affinned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  T.  Cl&antland  and  Dun- 
combe  4k  Kenyon,  for  appellant: 

What  was  the  cause  or  instrument  which 
at  the  time  of  this  accident  set  the  other  in 
motion  and  gave  to  it  its  efficiency  for  harm 
at  the  time  of  the  disaster  T 

This  accident  would  not  have  happened, 
and  could  not  have  happened,  only  on  ac- 
count  of  the  sudden  flash  of  lightning  fright- 
ening the  horses. 

The  proximate  cause,  in  order  to  create 
any  liability  in  any  possible  event,  must  be 
an  act  or  default  of  the  defendant. 

Elliott,  Roads  k  Streets,  p.  629;  Billman 
V.  Indianapolia,  C.  d  L,  R.  Co,  76  Ind.  166, 
40  Am.  Rep.  230;  Lee  v.  Union  R.  Co,  12  R. 
I.  383,  34  Am.  Rep.  668 ;  Chicago,  B,  d  Q.  R. 
Co,  V.  Dickson,  63  III.  151,  14  Am.  Rep.  114. 

Suppose  in  this  case  that  the  lightning 
which  frightened  these  horses  had  been  neg- 
ligently caused  by  some  individual,  instead 
of  the  powers  of  nature,  and  these  horses  had 
jumpeo  against  the  railing,  tumbled  over, 
hurled  the  driver  over  with  them,  and  caused 
the  injury,  would  anyone  have  doubted  that 
the  lightning  was  the  real,  movfng,  proxi- 
mate cause? 

Addison,  TorU,  fi  12;  Cooley,  Torts,  S  70; 
ThomoM  V.  Winchester,  6  N.  Y.  397,  67  Am. 
Dec.  465;  Clark  v.  Chambers,  L.  R.  3  Q.  B. 
Div.  327;  Scott  v.  Shepherd,  2  W.  Bl.  892; 
billman  v.  IndiafMpolis,  C.  d  L,  R,  Co,  76 
Ind.  160,  40  Am.  Rep.  230;  Origgs  v.  Fleck- 
enstein,  14  Minn.  81,  100  Am.  Dec.  199; 
Weick  V.  Lander,  76  III.  93;  PotDcll  v,  Dev- 
eney,  3  Cush.  300,  50  Am.  Dec.  738 ;  McDon- 
aid  V.  SnelUnfj,  14  Allen,  290,  92  Am.  Dec 
768;  Lane  v.  Atlantic  Works,  111  Mass.  136. 

If,  instead  of  the  lightning  being  the  act 
of  God,  it  had  been  the  act  of  a  private  in- 
dividual, even  if  another  wrongdoer's  act  had 
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intenrened  between  it  and  the  final  result, 
the  injured  person  would  have  been  entitled 
to  recover  against  the  party  who  set  in  mo- 
tion the  original,  proximate  cause;  namely, 
the  lightning. 

Metallic  Compression  Casting  Co.  Y.Fitoh- 
hurg  R.  Co.  109  Mass.  277,  12  Am.  Rep.  689; 
Lane  v.  Atlantic  Works,  107  Mass.  104;  Tii- 
tein  V.  Hurley y  98  Mass.  211,  93  Am.  Dec 
154;  Font  v.  Toledo,  P,  d  W.  R,  Co.  59  111. 
349,  14  Am.  Rep.  13;  Pollett  v.  Long,  56  N. 
Y.  200;  Wasmer  v.  Delaware,  L.  d  W.  R.  Co. 
80  N.  Y.  212,  36  Am.  Rep.  608. 

The  liability  of  horses  to  take  fright  at 
lightning  is  one  of  the  liabilities  which 
every  owner  or  driver  of  horses  necessarily 
takes  at  any  time  during  a  storm;  and  that 
does  not  make  the  lightning  any  less  the 
proximate  cause  when  an  injury  results. 

Elliott,  Roads  A  Streets,  p.  51;  Harris  v. 
Vigo  County  Comrs.  121  Ind.  299,  23  N.  E. 
92;  Porter  County  Comrs.  v.  Domhke,  94 
Ind.  72;  Shearm.  k  Redf.  Neg.  4th  ed.  fi  261. 

When  the  cause  has  so  far  expended  itself 
that  its  influence  in  producing  the  injury  is 
too  minute  for  the  law's  notice,  or  when  it 
is  a  cause  which  some  independent  force 
merely  took  advantage  of  to  accomplish 
something  not  the  natural  or  probable  effect 
thereof,  "the  cause  is  remote.'^ 

Bishop,  Non-Gont.  Law,  Rights,  and  Torts, 
§  41;  Cooley,  Torts,  69;  Scheffer  v.  Wash- 
ington City,  V.  M.  d  G.  B.  R.  Co.  105  U.  S. 
252,  26  L.  ed.  1071;  Broom,  Lecal  Maxims, 
216;  8ican  v.  Union  Ins.  Co.  3  Wheat.  168, 
4  L.  ed.  361 ;  Waters  v.  Merchants*  Louis- 
ville Ins.  Co.  11  Pet.  213,  9  L.  ed.  691;  Pe- 
ters V.  WaiTcn  Ins.  Co.  14  Pet.  99,  10  L.  ed. 
371;  Howard  F.  Ins.  Co.  v.  Norwich  d  N.  Y. 
Transp.  Co.  12  Wall.  194,  20  L.  ed.  378; 
Max.  Reg.  1. 

One  who  does  an  act  likely  to  cause  horses 
to  take  fright  "must  be  deemed  to  be  respon- 
sible for  injuries  causes  by  horses  running 
away  under  the  influence  of  the  fright." 

Metallic  Compression  Casting  Co.  v.  Fitch- 
burg  R.  Co.  109  Mass.  277,  12  Am.  Rep.  689; 
Bosch  V.  Burlington  d  M.  R.  Co.  44  Iowa, 
402,  24  Am.  Rep.  754;  Louisiana  Mut.  Ins. 
Co.  V.  Tweed.  7  Wall.  49,  19  L.  ed.  66. 

The  proximate  cause  was  the  flash  of 
lightning  frightening  the  horses,  causing 
them  to  jump  against  the  railing  of  the 
bridge. 

6  Rapalje  A  Macks'  Dig.  Railway  Law,  p. 
1106;  Scheifer  v.  Washington  City,  V.  M.  d 
O.  S.  R.  Co.  106  U.  S.  252,  26  L.  ed.  1071; 
Burroughs  v.  Housatonic  R.  Co.  15  Conn. 
124,  38  Am.  Dec.  77;  Knecht  v.  Mutual  L. 
Ins.  Co.  90  Pa.  118,  35  Am.  Rep.  643. 

To  entitle  the  plaintiff  to  recover,  it  must 
be  shown  that  the  injuries  of  which  she 
complains  were  the  natural  and  proximate 
result  of  the  alleged  defects  in  the  bridge. 

McClain  v.  Garden  Grove,  83  Iowa,  235, 
12  L.  R.  A.  482,  48  N.  W.  1031 ;  West  v. 
Ward,  77  Iowa,  323,  42  N.  W.  309;  2  DUl. 
Mun.  Corp.  fi  789;  Raymond  v.  Lowell,  6 
Gush.  524;  DeCamp  v.  Sioux  City,  74  Iowa, 
392.  37  N.  W.  971;  Handelun  v.  Burlington, 
C.  R.  d  N.  R.  Co.  72  Iowa,  710,  32  N.  W.  4; 
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Knapp  v.  Siouw  City  d  P.  R.  Co.  66  Iowa. 
91,  54  Am.  Rep.  1,  21  N.  W.  198. 

Messrs.  Botaford,  Healy,  A  Healy,  for 
appellee : 

Was  not  the  jury  authorized  in  finding 
that  the  force  applied  by  these  horses  walk- 
ing toward  this  railing,  in  the  way  that  the 
evidence  shows  that  tuey  did,  was  not  great, 
and  that  it  was  not  sufficient  to  break  down 
a  railing  had  it  been  in  good  condition? 
Were  they  not  justified  in  saying  that  the 
shrinking  and  swerving  of  those  horses  by 
reason  of  the  flash  of  lightning  upon  the 
bridge  was  not  such  an  uncommon  occurrence 
that  it  can  be  said  to  be  a  contingency  against 
which  the  corporation  should  not  be  required 
to  provide,  and  that  the  defendant  might 
well  be  held  liable  for  a  failure  to  provide 
against  a  pressure  which  the  jury  might 
rightly  have  found  was  applied  to  this  rail- 
ing? 

Faulk  v.  Iou?a  County,  103  Iowa,  442,  72 
N.  W.  757;  Gould  v.  Sohermer,  101  Iowa, 
582,  70  N.  W.  697 ;  Pratt  v.  Chicago,  R.  I.  d 
P.  R.  Co.  107  Iowa,  287,  77  N.  W.  1064. 

Deemert  J.,  delivered  the  opinion  of  the. 
court: 

Between  the  hours  of  12  o'clock  midnight 
and  1  o'clock  a.  u.  of  March  8,  1897,  plain- 
tiff was  thrown  from  a  county  bridge  in  the 
defendant  county,  in  consequence  of  his 
team  going  off  the  south  approach  thereto. 
Railiugs  were  erected  on  eitner  side  of  the 
approach,  something  like  twelve  years  before 
the  accident,  that,  in  consequence  of  neglect 
and  the  action  of  the  elements,  became  out  of 
repair,  insecure,  and  insufficient  to  meet  the 
purposes  intended.  The  approach  from 
which  plaintiff  fell  was  about  22  feet  long, 
and  the  railings  were  each  supported  by 
three  posts,  the  first  of  which  was  2^^  feet 
from  tne  main  pier,  the  second  near  the  mid- 
dle of  the  railing,  and  the  third  at  the  end 
thereof.  Plaintiff  was  driving  a  team  over 
the  bridge,  and  when  near  the  north  or 
bridge  end  of  the  approach  the  off  horse  be- 
came frightened  by  a  flash  of  lightning,  and, 
squatting  and  setting  back  in  the  harness, 
guided  or  pushed  the  near  horse  towards  the 
left  or  east  side  of  the  approach,  and  against 
the  railing,  which  gave  way,  and  precipitat- 
ed the  horses  and  driver  over  the  side  of  the 
approach,  down  to  the  ground  beneath,  re- 
sulting in  the  injuries  of  which  plaintiff 
complains.  The  evidence  tended  to  show 
that  the  horses  were  not  seriously  fright- 
ened, and  were  at  no  time  beyond  the  con- 
trol of  the  driver;  that  they  were  both  on  a 
walk  until  they  went  over  the  side  of  the  ap- 
proach; and  that  the  sleigh  in  which  plain- 
tiff was  riding,  and  to  which  the  team  was 
attached,  traveled  from  16  to  20  feet  from 
the  main  traveled  track  to  the  point  where 
it  went  over  the  approach.  No  question  is 
made  as  to  the  extent  of  die  injuries,  and 
there  is  no  serious  dispute  regarding  the 
condition  of  the  railing.  Contributory  neg- 
ligence is  not  claimed,  and  there  is  no  doubt 
that  defendant  had  knowledge  of  the  condi- 
tion of  the  bridge  and  of  the  approach.  De- 
fendant's main  contention  is  tluit  the  defects 
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In  the  railing  were  not  the  proximate  or  effi- 
cient cause  of  the  accident,  and  that  the 
court  was  in  error  in  submitting  the  case  to 
the  jury,  and  in  refusing  defendant's  instruc- 
tions to  the  effect  that  the  lightning,  and 
not  the  defect  in  ^he  bridge,  was  the  proxi- 
mate cause. 

The  jury  was  plainly  told  that  the  county 
was  not  an  insurer  against  all  accidents  that 
might  happen  upon  its  bridges;  that  it  was 
only  bound  to  maintain  its  bridges  and  ap- 
proaches thereto  in  reasonably  safe  condi- 
tion for  the  ordinary  uses  to  which  the  same 
was  subject,  and  was  not  required  to  provide 
for  extraordinary  emergencies;  and  that  de- 
fendant was  not  guilty  if  it  maintained  the 
railing  in  the  condition  required,  and  was 
not  liable  if  it  were  negligent  in  respect  to 
the  railing,  unless  plaintiff  also  showed  that 
the  accident  would  not  have  happened  had 
the  bridge  been  in  the  condition  required. 
The  court  further  instructed  that,  if  the  ac- 
cident would  have  happened  had  the  railing 
been  in  proper  condition,  then  plaintiff  could 
not  recover.  The  question  of  proximate 
cause  was  left  to  the  jury  under  these  in- 
structions, with  the  further  admonition  that 
they  should  consider  all  the  evidence  in  the 
case  relating  to  the  manner  in  which  the 
accident  occurred,  how  the  horses  came 
against  the  railing,  the  speed  at  which  they 
were  going,  and  the  force  brought  against  the 
barrier,  and  all  the  other  evidence  in  the 
case  that  would  aid  them  in  determining  the 

Siestions  submitted.  Defendant  does  not 
aim  that  these  instructions  are  faulty  in 
so  far  as  they  state  abstract  propositions  of 
law,  but  it  claims  that  they  are  erroneous  as 
applied  to  the  facts,  because  the  real  and 
efficient  cause  of  the  injury  was  the  flash  of 
lightning,  which  caused  the  horses  to  jump 
against  the  railing,  and  not  the  defective 
condition  of  the  bridge.  If  the  flash  of 
lightning  was  the  proximate  cause,  then  de- 
fendant was  not  responsible. 

What  is  the  proximate  cause  of  an  injury 
is  often  a  troublesome  and  perplexing  ques- 
tion. Many  definitions  are  given,  but,  like 
definitions  of  reasonable  doubt,  they  tend  to 
obscure  rather  than  to  enlighten.  It  has 
been  defined  to  be  "the  efficient  cause,"  "the 
direct  cause,"  "the  cause  that  set  another  or 
other  causes  in  operation,"  "the  dominant 
cause,"  and  "that  cause  which  set  the  other 
in  motion,  and  gave  to  it  its  efficiency  for 
harm  at  the  time  of  the  disaster."  But  as 
said  by  Justice  Miller  in  Louisiana  Mut. 
Ins.  Co.  V.  Ttoeed,  7  Wall.62,19L.ed.67:  "If 
we  could  deduct  from  them  [the  cases]  the 
best  possible  expression  of  the  rule,  it  would 
remain,  after  aft,  to  decide  each  case  largely 
upon  the  special  facts  belonging  to  it,  and 
often  upon  the  very  nicest  discriminations." 
Had  the  evidence  shown,  as  defendant 
claims,  that  the  horses  were  frightened  and 
jumped  upon  the  railing,  it  may  be  that  the 
case  should  not  have  gone  to  the  jury.  See 
MoClain  v.  Garden  Grove,  83  Iowa,  236,  12 
L.  R.  A.  482,  48  N.  W.  1031.  However,  we 
express  no  opinion  on  this  point,  for  the  rea- 
son that  the  evidence  tended  to  show  that 
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the  team  gradually  veered  from  the  maiii 
traveled  track  against  the  barrier,  and  did 
not  jupp  or  fall  against  it.  The  off  horse 
was  frightened  by  the  lightning,  and  settled 
back-  in  his  harness.  This  caused  the  near 
horse  to  pull  the  load,  and  the  team  and  ve- 
hicle to  deviate  from  its  course,  and,  after 
traveling  for  some  distance  at  a  compara- 
tively slow  rate  of  speed,  to  come  in  contact 
with  the  railing  of  the  bridge.  Now,  the 
court  said,  in  view  of  this  state  of  facts,  that^ 
if  the  jury  found  the  accident  would  not 
have  happened  had  there  been  sufficient  bar- 
riers, then  the  defective  barrier  was  the 
proximate  cause  of  the  injury,  but,  if  they 
found  that  the  accident  would  have  hap- 
pened had  the  barrier  been  sufficient,  then 
the  defective  railing  was  not  the  cause  of 
the  injury,  and  plaintiff  could  not  recover. 
These  instructions  announced  the  rule  cor- 
rectly, and  there  was  evidence  in  their  support. 
True  it  is  that  the  accident  would  not  have 
happened,  even  under  plaintiff's  version,  had 
it  not  been  for  the  fiash  of  lightning;  but 
the  jury  may  well  have  found  that  it  would 
not  have  occurred  had  it  not  been  for  the  de- 
fective condition  of  the  railing.  When  two 
causes  combine  to  produce  an  injury  to  a 
traveler  upon  a  highway,  both  of  which  are 
in  their  nature  proximate, — ^the  one  being  a 
culpable  defect  in  the  highway,  and  the  other 
some  occurrence  for  which  neither  is  respon- 
sible,— ^the  municipality  is  liable,  provided 
that  the  injury  would  not  have  been  sus- 
tained but  for  such  defect.  Langhammer  v. 
Manchester,  99  Iowa,  296,  68  N.  W.  688.  Or, 
as  stated  in  Gould  v.  Schermer,  101  Iowa, 
582,  70  N.  W.  697:  "The  mere  fact  that 
some  other  cause  operates  with  the  negli- 
gence of  the  defendant  to  produce  the  injury 
does  not  relieve  the  defendant  from  liabili- 
ty. His  original  wrong  concurring  with 
some  other  cause,  and  both  operating  proxi- 
mately at  the  same  time  in  producing  the  in- 
jury, makes  him  liable,  whether  the  other 
cause  was  one  for  which  the  defendant  was 
responsible  or  not"  See  also,  as  sustaining 
these  rules,  Faulk  v.  loioa  County,  103 
Iowa,  442,  72  N.  W.  767 ;  Pratt  v.  Chicago. 
R,  I.  d  P.  R,  Co,  107  Iowa,  287,  77  N.  W. 
1064;  BaidvDin  v.  Greenwoods  Tump,  Co.  40 
Conn.  238,  16  Am.  Rep.  33;  Hunt  v.  Poumal, 
9  Vt.  411 ;  Hey  v.  Philadelphia,  81  Pa.  44,  22 
Am.  Rep.  733 ;  Ring  v.  Cohoes,  77  N.  Y.  84, 
33  Am.  Rep.  574;  Perkins  v.  Fayette,  68  Me. 
152;  Campbell  v.  Stillwater,  32  Minn.  308, 
50  Am.  Rep.  567,  20  N.  W.  320;  Palmer  v. 
Andover,  2  Cush.  600;  Houfe  v.  Fulton,  29 
Wis.  296,  9  Am.  Rep.  568. 

2.  The  contention  that  the  verdict  is  con- 
trary to  the  twenty-sixth  and  twenty-eighth 
instructions  is  answered  by  what  is  said  in 
the  first  paragraph  of  this  opinion,  and  need 
not  be  further  considered.  Error  is  assigned 
on  the  failure  of  the  court  to  fully  state  the 
issues  to  the  jury.  It  is  contended  that  cer- 
tain defenses  pleaded  by  the  defendant  were 
not  stated.  It  is  true  that  many  of  the  mat- 
ters pleaded  in  answer  were  not  specifically 
referred  to  by  the  court  in  stating  the  issues. 
But  in  other  parts  of  the  charge  all  the  mat- 
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ters  pleaded  by  defendant  were  fully  and  ex- 
plicitly oDvered.  It  is  not  necessary  liiat  all 
of  the  issues  be  presented  in  the  formal  state- 
ment of  the  issues.  It  is  enough  if  they  are 
all  fairly  and  sufficiently  presented  in  other 
portions  of  the  charge.  8iltz  v.  Hatokeye 
Ins,  Co.  71  Iowa,  710,  29  N.  W.  605;  Hall  v. 
Carter,  74  Iowa,  364,  37  N.  W.  956.  Much 
of  the  matter  pleaded  by  defendant  in  an- 
swer wias  either  conclusions  of  law  or  state- 
ments of  fact  that  it  tended  to  prove,  rather 
than  ultimate  facts  that  were  defensive  in 
character ;  and,  as  the  court  fully  submitted 
all  the  issues  tendered  by  the  pleadings, 
there  was  no  error  of  which  defendant  may 
justly  complain. 

3.  A  witness  was  permitted  to  state,  over 
objections  made  by  defendant,  that  some 
months  after  the  accident  the  team  that  went 
over  the  bridge  rendered  him  flrst-class  serv- 
ice in  every  respect.  It  is  claimed  that  this 
evidence  was  inadmissible,  for  the  reason 
that  it  related  to  the  character  and  disposi- 
tion of  the  team  after  the  accident  occurred. 
There  are  several  sufficient  answers  to  this 
contention:  First,  another  witness  had 
theretofore  testified,  without  objection,  to 
being  with  the  team  on  the  same  niffht  that 
the  former  witness  testified  regarding,  and 
that  the  team  did  all  right;  second,  if  the 
evidence  was  inadmissible,  there  was  no  pre- 
judice, for  there  is  nothing  in  it  to  indicate 
the  character  or  disposition  of  the  team  at 
that  time ;  and,  third,  when  the  character  or 
disposition  of  a  team  is  in  issue,  evidence  as 
to  its  habits  both  before  and  after  the  acci- 
dent is  admissible.  Whitney  v.  Leominster, 
136  Mass.  25;  Maggi  v.  Cutts,  123  Mass. 
535.  Certain  affidavits  purporting  to  have 
been  made,  one  by  a  man  named  Parnum, 
and  another,  a  joint  one  by  Emmons  and 
Condon,  were  admitted  in  evidence.  Par- 
num and  Condon  were  witnesses  for  the  de- 
fendant, and  testified  regarding  the  condi- 
tion of  the  bridge.  On  cross-examination 
their  attention  was  called  to  statements 
in  their  affidavits  materially  at  variance 
with  their  testimony  while  on  the  witness 
stand.  Each  of  these  witnesses  admitted 
having  signed  the  affidavits,  but  claimed 
that  they  did  not  correctly  state  the  facts. 
The  affidavits  were  offered  in  rebuttal  for 
the  purpose  of  impeaching  the  witnesses  who 
made  them.  When  offered,  no  objection  was 
interposed;  but,  after  they  had  been  read 
and  incorporated  into  the  record,  defendant 
moved  to  strike  the  same.  The  motion  was 
sustained  in  so  far  as  the  affidavits  purport- 
ed to  be  made  by  Condon,  and  was  otherwise 
overruled.  Manifestly,  these  affidavits,  or 
at  least  those  parts  of  them  which  contained 
statements  at  variance  with  the  witnesses' 
evidence  while  on  the  stand,  were  properly 
admitted  in  evidence  for  impeaching  purpos- 
es, and  the  motion  was  properly  overruled. 
But,  if  wrong  in  this,  there  was  no  error  in 
the  ruling,  for  the  reason  that  no  objection 
was  tendered  when  the  evidence  was  offered, 
and  no  reason  is  given  for  not  interposing 
the  objection  when  the  evidence  was  offered. 
Leipird  v.  Sioiler,  97  Iowa,  174,  66  N.  W. 
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150;  State  v.  Marshall,  105  Iowa,  38,  74  N. 
W.  765.  A^ain,  as  parts  of  the  affidavits 
were  admissible  in  evidence,  an  objection  to 
the  whole  thereof  was  properly  overruled. 
I'ulh  V.  Zimhleman,  99  Iowa,  647,  68  N.  W. 
895 ;  Bothwell  v.  Fartcell,  74  Iowa,  324,  37 
N.  W.  392.  There  is  no  prejudicial  error  in 
the  record,  and  the  judgment  is  affirmed. 

•    Grander,  Ch.  J.,  not  sitting. 


G.  NICHOLS 

t?. 

Charles  Woodhull  EATON  et  ah,  AppU. 
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1.  A  commanlcAtlou  by  a  prlnelpal  to 
l&ia  Affent,  touching  the  business  of  the 
agency.  Is  not  actionable  without  proof  that 
the  principal  is  actuated  by  malice  toward 
the  person  to  whom  the  communication  re- 
lates. 

2.  Tlie  preamnptlon  of  malice  Is  rebutted 
In  case  of  a  privileged  communication,  and 
the  burden  of  proving  malice  is  on  the  party 
alleging  It. 

8.  Bxceediav  tlie  privtleire  of  «  com- 
muHlcAtlon  about  a  matter  in  which  both 
parties  have  an  interest  does  not  destroy  the 
privilege,  but  the  excess  of  statement  is  ma- 
terial only  as  bearing  on  the  question  of  mal- 
ice. 

(February  8,  1900.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Polk  County 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  alleged  publication 
of  a  libel.    Reversed. 

Statement  by  Deemer,  J.: 

Defendant  Eaton  denied  generally,  and 
also  pleaded  that  the  alleged  libel  was  priv- 
ileged. The  other  defendant  denied  the  al- 
legations of  the  petition  not  expressly  ad- 
mitted ;  admitted  its  corporate  capacity,  and 
that  defendant  Eaton  was  its  medical  direct- 
or. It  avers  that  the  alleged  libelous  publi- 
cation was  in  a  letter  written  by  an  employee 
to  its  duly  authorized  agent  in  the  town 
where  plaintiff  lived;  that  said  letter  was 
written  in  good  faith,  and  without  intention 
to  injure  the  plaintiff,  and  without  malice; 
and  that  the  publication  was  made  in  the 
discharge  of  a  duty  it  owed  to  its  agent. 
On  the  trial  the  action  was  dismissed  as  to 
defendant  Eaton,  and  a  verdict  and  judg- 
ment were  rendered  for  plaintiff,  as  against 
the  association,  for  the  sum  of  $2,300.  The 
association  appeals. 

Messrs.  A.  H.  ETana,  Caxr  St  Parker, 
and  6eorg:e  R.  Sanderson  for  appellants. 

Note. — For  privileged  communications  in  line 
of  business,  see  also  Missouri  P.  R.  Co.  v.  Rich- 
mond (Tex.)  4  L.  R.  A.  280,  and  note;  Brougb- 
ton  V.  McGrew  (C.  C.  DIst.  Ind.)  6  L.  R.  A.  406 ; 
Moore  v.  Manufacturers'  Nat.  Bank  (N.  T.)  11 
L.  R.  A.  758,  and  Rothhols  v.  Dunkle  (N.  J.)  IS 
L.  B.  A.  696. 
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Maasrs.  Chienuiey  A  Ghranser,  for  ap- 
pellee: 

Whether  the  communicatioii  is  or  is  not 
privileged  by  reaaon  of  the  occasion  is  a 
^juestion  for  the  judge  alone,  where  there  is 
no  dispute  as  to  the  circumstances  under 
which  it  was  made.  If  the  judge  decides 
that  the  occasion  was  one  of  qualified  privi- 
lege only,  the  plaintiff  must  then,  if  he  can, 
give  evidence  of  actual  malice  on  the  part 
of  the  defendant.  If  he  gives  any  evidence 
of  malice  sufficient  to  go  to  the  jury,  then 
it  is  a  question  for  the  jury  whether  or  not 
the  defendant  was  actuated  by  malicious 
motives  in  writing  or  speaking  the  defama- 
tory words. 

13  Am.  &  Eng.  Enc.  Law,  p.  406;  Newell, 
Defamation,  Slander,  &.  Libel,  p.  478. 

Good  faith  and  belief  in  the  truthfulness 
of  the  statement  do  not  constitute  a  defense, 
except  that  they  are  necessary  to  be  shown 
where  a  communication  is  privileged. 

Ronan  v.  WilliamSf  41  Iowa,  680. 

It  is  not  sufficient  that  the  party  uttering 
the  communication  shall  have  an  interest  or 
duty  with  reference  to  it,  to  make  it  privi- 
leged, bul  there  must  also  be  a  correspond- 
ing interest  or  duty  of  the  person  to  whom 
it  is  communicated. 

13  Am.  k  Eng.  Enc.  Law,  p.  404. 

There  must  be  more  than  a  confidential 
relation  between  the  parties.  Each  party 
must  have  an  interest  or  duty  to  perform 
with  reference  to  the  subject-matter  of  the 
cc*mmunication. 

If  there  were  means  at  hand  for  ascer- 
taining the  truth  of  the  matter,  of  which  the 
defendant  neglected  to  avail  himself,  and 
chose  rather  to  remain  in  ignorance  when  he 
might  have  obtained  information,  there  can 
be  no  law  for  any  claim  of  privilege. 

Newell,  Defamation,  Slander,  &  Libel,  p. 
476;  Clemmons  v.  Danfortk,  67  Vt.  617,  32 
Atl.  626. 

Where  the  claim  of  privilege  is  interposed 
as  a  defense  in  an  action  for  libel  or  slander, 
it  is  not  the  test  of  privilege  that  the  words 
were  uttered  or  published  on  a  privileged 
occasion,  or  that  a  part  of  the  communication 
was  protected  by  privilege.  Where  there  are 
several  distinct  charges,  some  privileged  and 
some  not  privileged,  those  not  privileged 
are  not  justified  by  the  charges  that  arc 
privileged. 

Moore  v.  Manufacturer  a*  Nat.  Bank,  123 
N.  Y.  420,  11  L.  R.  A.  763,  26  N.  E.  1049. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  is  a  life  insurance  association 
incorporated  under  the  laws  of  Iowa,  with 
its  principal  place  of  business  at  Des  Moines. 
Defendant  Eaton  was  its  medical  director, 
and  one  Dohaney  was  its  clerk  and  book- 
keeper. W.  T.  Botts  was  soliciting  agent 
for  the  association  at  the  town  of  Higbee, 
Missouri,  and  plaintiff  was  its  medical  ex- 
aminer at  that  place.  The  application  of 
one  A.  P.  Milnes  for  insurance  was  prepared 
by  plaintiff,  signed  by  the  applicant,  and 
turned  over  to  the  soliciting  agent,  Botts, 
after  plaintiff  had  examined  Milnes.  The 
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application  was  then  forwarded  to  the  de- 
fendant company.  After  being  received  by 
the  association,  it  was  given  to  the  medicid 
director,  Eaton,  who  made  some  minutes 
thereon,  and  passed  it  to  Mr.  Dohaney,  to 
prepare  and  forward  an  answer.  Dohaney 
prepared,  addressed,  and  mailed  the  follow- 
ing to  Botts,  the  soliciting  agent: 

Des  Moines,  Iowa,  Jan.  11,  1896. 
W.  T.  Botts, 

Higbee,  Mo. 
Dear  Sir: 

I  write  you  in  reference  to  medical  exam- 
iner at  Higbee.  I  have  before  me  the  ap- 
plication of  Adolphus  P.  Milnes.  This  ap- 
plication shows  on  the  face  of  it  to  be  a 
forgery  of  his  signature,  and  it  is  written  by 
Dr.  Nichols  instead  of  the  applicant.  He 
has  fallen  down  in  his  undertaking  to  imi- 
tate the  handwriting  of  the  applicant,  by  his 
misspelling  the  name.  We  have  returned 
the  application  to  the  doctor,  and  given  him 
to  understand  that  it  must  be  corrected  at 
once;  and  you  are  hereby  notified  that  in  the 
future  no  more  examinations  will  be  ac- 
cepted, when  made  by  Dr.  Nichols.  We  will 
appoint  another  physician  at  that  place, 
and  will  notify  you  of  the  appointment  of 
same.  We  have  no  longer  any  confidence  in 
Dr.  Nichols,  and,  as  above  stated,  we  cannot 
accept  any  more  examinations  made  by  him. 
Very  resp.,  yours, 

Chas.  WoodhuII  Eaton, 
Medical  Director. 

The  court,  after  stating  defendant's  claim 
that  the  letter  was  privileged,  instructed  as 
follows:  "And,  as  to  this  claim  of  the  said 
defendant,  you  are  instructed  that  the  said 
letter  or  communication,  made  and  pub- 
lished in  the  manner  and  under  the  circum- 
stances under  which  the  same  was  made  and 
published,  was  not  a  privileged  communica^ 
tion,  and  the  circumstances  under  which  the 
same  was  made  and  published  did  not  justify 
the  defendant  in  so  making  and  publishing 
the  same."  It  further  instructed  that  the 
letter  was  libelous  per  «e,  and  that  the  only 
matter  for  the  jury  to  consider  was  the 
amount  of  damages.  Claim  is  made  that 
the  instructions  are  erroneous,  for  the  rea- 
son that  the  letter  was  conditionally  privi- 
leged; that  is  to  say,  that  the  occasion  was 
such  as  to  rebut  the  presumption  of  malice 
arising  from  the  publication,  and  to  cast  the 
burden  on  plaintiff  of  proving  malice  in  fact. 
On  the  other  hand,  it  is  contended  that  the 
occasion  was  not  privileged,  and  that,  if 
privileged,  the  communication  was  in  excess 
of  the  privilege.  Privileged  communica- 
tions or  publications  are  of  two  kinds: 
First,  absolute;  second,  conditional  or  qual- 
ified. When  the  communication  is  aNolute- 
ly  privileged,  no  action  will  lie  for  its  publi- 
cation, no  matter  what  the  circumstances 
under  which  it  was  published.  When  quali- 
fied, however,  the  plaintiff  may  recover,  if 
he  shows  that  it  was  actuated  by  malice. 
In  determining  whether  or  not  the  communi- 
cation was  qualifiedly  privilegM,  regard 
must  be  had  of  the  occasion,  and  of  the  re- 
lationship of  the  parties.     One  may  makt 
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a  publication  to  his  Berrant  or  agent,  with- 
out liability,  which,  if  made  to  a  stranger, 
would  be  actionable.  In  the  protection  of 
his  own  interests,  one  may  make  a  communi- 
cation to  his  agent  or  servant  without  sub- 
jecting himself  to  liability,  unless  he  exceeds 
the  privilege,  and  does  more  than  his  duty  or 
interest  demands.  Again,  when  one  has  an 
interest  in  the  subject-matter  of  a  communi- 
cation,  and  the  person  to  whom  it  is  made 
has  a  corresponding  interest,  every  commu- 
nication honestly  made  in  order  to  protect 
such  common  interest  is  privileged,  by  rea^ 
son  of  the  occasion.  Generally  this  interest 
must  be  a  pecuniary  one,  but  it  may  arise 
out  of  the  relationship  or  status  of  the  par- 
ties. The  statement  must  be  such  as  the 
occasion  warrants,  and  must  be  made  in 
good  faith  to  protect  the  interests  of  the 
publisher  and  the  person  to  whom  it  was 
addressed.  A  communication  by  a  principal 
to  his  agent  touching  the  business  of  the 
agency  is  not  actionable,  without  proof  that 
the  principal  was  actuated  by  malice  to- 
wards the  person  to  whom  the  oommunicsr 
tion  relates.  Now,  the  evidence  in  this  case 
does  not  show  very  clearly  whether  the 
Milnes  application  was  forwarded  to  the  as- 
sociation by  plaintiff  or  by  the  soliciting 
agent.  From  the  fact  that  the  letter  re- 
garding the  application  was  sent  to  Botts,  it 
would  appear  that  he  had  sent  the  applica- 
tion. But,  be  this  as  it  may,  Botts,  as  solio- 
iting  agent,  was  entitled  to  know  who  was 
the  accredited  medical  examiner  of  the  as- 
sociation at  the  town  where  he  was  taking 
applications.  The  company  also  had  the 
right  to  inform  its  soliciting  agent  of  the 
discharge  of  its  medical  examiner  in  the  lo- 
cality where  the  soliciting  agent  was  operate 
ing.  The  occasion  was  undoubtedly  privi- 
leged, and  it  was  the  duty  of  the  court  to  so 
instruct  the  jury.  Appellee  says  that,  con- 
ceding the  occasion  was  privileged,  defend- 
ant went  beyond  the  privilege,  and  rendered 
itself  liable.  This  argument  presents  a 
question  that  is  new  to  this  court,  and  one 
on  which  the  authorities  are  in  apparent 
conflict.  Decision  of  the  point  involves  a 
consideration  of  the  reasons  underlying  the 
doctrine  of  privilege.  Ordinarily,  proof  of 
a  defamatory  publication,  charging  another 
with  the  commission  of  a  crime,  makes  out 
a  prima  facie  case  of  malice  in  the  author. 
But  a  privileged  communication  is  an  ex- 
ception to  the  rule.  In  such  case  the  pre- 
sumption of  malice  is  rebuttedt  and  the  bur- 
den of  proving  the  existence  of  this  element 
of  the  action  is  on  plaintiff.  In  other 
words,  actual  malice  must  be  shown.  White 
v.  Nicholls,  3  How.  286,  11  L.  ed.  600; 
Briggs  v.  Qarreti,  111  Pa.  414,  66  Am.  Rep. 
274,  2  Atl.  613;  Bearoe  v.  Baas,  88  Me.  621, 
34  Atl.  411.  Bacon  v.  Michigan  C.  R,  Co,  66 
Mich.  166,  33  N.  W.  181,  is  an  instructive 
and  well-considered  case  on  this  point.  It 
is  there  said:  "The  meaning  in  law  of  a 
privileged  communication  is  that  it  is  made 
on  such  an  occasion  as  rebuts  the  prima  fa- 
cie inference  of  malice  arising  from  the  pub- 
lication of  matter  prejudicial  to  the  character 
of  plaintiff,  and  tnrows  upon  him  the  onus 
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of  proving  malice  in  fact,  but  not  of 
proving  it  by  extrinsic  evidence  only. 
He  has  still  a  right  to  require  that 
the  alleged  libel  itself  shall  be  submit- 
ted to  the  jury,  that  they  may  judge  whether 
there  is  any  evidence  of  malice  on  the  face 
of  it.  .  .  .  The  effect,  therefore,  of  show- 
ing that  the  communication  was  made  upon 
privileged  occasion  is  prima  facie  to  rebut 
the  quality  or  element  of  malice,  and  casts 
upon  the  plaintiff  the  necessity  of  showing 
malice  in  fact — ^that  is,  that  the  defendant 
was  actuated  by  ill  will  in  what  he  did  and 
said,  with  a  design  to  causelessly  or  wanton- 
ly injure  the  plaintiff, — and  this  malice  in 
fact,  resting,  as  it  must,  upon  the  libelous 
matter  itself,  and  the  surrounding  circum- 
stances tending  to  prove  fact  and  motive,  is 
a  question  to  be  determined  by  the  jury." 

Plaintiff  relies  on  some  expressions  found 
in  the  books  to  the  effect  that,  if  the  commu- 
nication exceeds  the  privilege,  it  destroys  the 
privilege.  Thus,  Mr.  Odgers  in  his  work  on 
Libel  k  Slander  (*  197),  says:  "But  it 
must  be  remembered  that,  although  the  oc- 
casion may  be  privileged,  it  is  not  every 
communication  made  on  such  occasion  that 
is  privileged.  'It  is  not  enough  to  have  an 
interest  or  a  duty  in  making  a  communica- 
tion; the  interest  or  duty  must  be  shown 'to 
exist,  in  making  the  communication  com- 
plained of.'  (Per  Dowse,  B.,  in  [Lynam  v. 
QoijDing'\  It.  L.  R.  6  C.  U  at  p.  269.)  A 
communication  which  goes  beyond  the  occa- 
sion 'exceeds  the  privilege.' "  Again,  at 
page  246«  it  is  said:  "So,  too,  in  making  a 
communication  which  is  only  privileged  by 
reason  of  its  being  made  to  a  person  inter- 
ested in  the  subj^-matter  thereof,  the  de- 
fendant must  be  careful  not  to  branch  out 
onto  extraneous  matter  with  which  such  per- 
son is  unconcerned.  The  privilege  only  ex- 
tends to  that  portion  of  the  communication 
in  respect  of  which  the  parties  have  a  com- 
mon interest  or  duty."  We  have  recognized 
some  of  the  rules  here  announced.  See  State 
V.  Hoakina  (Iowa)  47  L.  R.  A.  223,  80  N.  W. 
1063.  There  the  occasion  was  not  privi- 
leged, because  made  to  persons  who  were  in 
no  manner  interested  in  the  publication. 
The  doctrines  announced  by  Mr.  Odgers, 
some  of  which  are  even  stronger  than  we 
have  quoted,  have  produced  some  confusion 
in  the  authorities;  and  we  think  the  better 
rule  is  that  if  the  occasion  is  privileged,  and 
the  publication  is  about  a  matter  in  which 
both  parties  have  an  interest,  excess  of  state- 
ment is  material  only  as  bearing  on  the  ques- 
tion of  malice.  Indeed,  the  jury  may  find 
the  existence  of  malice  from  the  language 
of  the  communication  itself,  as  well  as  from 
extrinsic  evidence.  Boatings  v.  Lt^ak,  22 
Wend.  410-421,  34  Am.  Dec.  330;  yevill  v. 
Fine  Arts  d  Q.  Ina,  Co.  [1896]  2  Q:  B.  166; 
Miaaouri  P.  R.  Co.  V.  Behee,  2  Tex.  Civ.  App. 
107,  21  S.  W.  384.  Whether  the  publication 
is  or  is  not  privileged  by  reason  of  the  occa- 
sion is  a  question  of  law,  for  the  judge  alone, 
where  there  is  no  dispute  as  to  the  circum- 
stances under  which  it  was  made.  If  the 
judge  decides  that  the  occasion  was  one  of 
qualified  or  conditional  privilege  only,  the 


486 


Iowa  Sttfbbhb  Ck)UBT. 


plaintiff  must  then,  if  he  can,  ffiye  evidence 
of  fvctual  malice  on  the  part  of  the  defend- 
ant. If  he  does  give  any  evidenoe,  which,  ae 
we  have  said,  may  be  gathered  from  the  pub- 
lication itself,  the  question  of  bona  fides  be- 
comes one  of  iact  for  the  jury.  [Oilman  v. 
LoioeU,  8  Wend.  573;  24  Am.  Dec.  06]  1 
Am.  Lead.  Cas.  5th  ed.  193;  Oray  v.  Pent- 
land,  4  Serg.  &  K.  420;  Hart  v.  Reed,  1  B. 
Mon.  166,  35  Am.  Dec.  179;  Newell,  Defama- 
tion, Slander,  k  Libel,  p.  478.  In  HiU  v. 
Durham  House  Drainage  Co.  79  Hun,  335, 
29  N.  Y.  Supp.  427,  it  is  said:  "In  case  a 
communication  is  prima  fade  privileged,  the 
existence  or  nonexistence  of  malice  on  the 
part  of  the  defendant  is  a  question  of  fact; 
and  the  plaintiff,  before  he  "c&n  recover,  must 
affirmatively  establish  to  the  satisfaction  of 
the  jury  that  the  publication  complained  of 
was  made  through  malice.  This  may  be  shown 
by  the  communication,  by  the  circumstances 
under  which  it  was  written,  and  it  may  be 
inferred  from  a  variety  of  facts.  The  occa- 
sion was  privileged.  Did  the  publication  go 
beyond  the  occasion,  or,  in  other  words,  was 
more  written  than  the  occasion — ^the  facts — 


justified?  This  depends  upon  the  terms  of 
the  communication,  and  the  facts  outside  of 
it,  and  was  an  issue  of  fact  for  the  jury." 
See  also  Comfort  v.  Young,  100  Iowa,  627, 
69  N.  W.  1032;  Strode  v.  Clement,  90  Va. 
553,  19  S.  E.  177;  Klinck  v.  Colby,  46  N.  Y. 
427,  7  Am.  Rep.  300. 

The  instructions  given  by  the  trial  court 
were,  for  the  reason  stated,  erroneous.  We 
do  not  overlook  the  plaintiff's  claim  that  the 
question  is  not  raised  by  proper  assignmenta 
of  error.  An  examination  of  the  record  con- 
vinces us  that  they  are  suflScient. 

2.  Defendants  contend  that  the  answer 
tendered  an  issue  as  to  the  authority  of  the 
agent  to  write  the  letter,  and  that  the  court 
erred  in  not  submitting  that  issue.  We  do 
not  think  the  record  sustains  their  claim. 
The  writing  of  the  letter  was  admitted,  nnd 
we  find  no  pleading  questioning  the  author- 
ity of  the  writer  to  bind  the  company. 

For  the  reasons  pointed  out,  the  judgment 
of  the  District  Court  is  reversed. 

Grander,  Ch.  J.,  not  sitting. 


GEORGIA  SUPREME  COURT. 


J.   W.   BAGWELL,  Plff.  in  Err., 

V. 

ATLANTA       CONSOLIDATED       STREET 
RAILWAY  COMPANY. 


( 


Ga. 


) 


•An  aetlon  by  «  fAtber  for  tbe  loss  of 
tbe  ■ervlcea  of  bla   minor  dAUffbter, 

occasioned  by  personal  injuries,  should  not 
be  dismissed  because  she,  after  reaching  her 
majority,  refosed  to  obey  an  order  of  the 
court  in  which  the  action  was  pending,  re- 
quiring her  to  submit  to  a  physical  examina- 
tion of  her  person  by  a  physician. 

(January  27,  1900.) 

ERROR  to  the  City  Court  of  Atlanta  to  re- 
view a  judgment  dismissing  an  action 
brought  to  recover  damages  for  personal  in- 
juries to  piaintiff's  daughter  because  of  her 
refusal  to  submit  to  a  personal  examination 
as  to  the  extent  of  the  injuries.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dorsey,  Brewster,  A  Howell, 
for  plaintiff  in  error: 

The  defendant  has  no  absolute  right  to 
have  personal  physical  examination  of  plain- 

^Headnote  by  JiUmpkin,  P.  J. 


tiff  made;  but  it  rests  with  the  diseretioB 
of  the  court. 

3  Am.  St.  Rep.  549 ;  see  note  on  page  556 ; 
Roberts  v.  Ogdensburgh  d  L.  C.  R.  Co.  29 
Hun,  167;  Ex  parte  Fisk,  113  U.  S.  713,  28 
L.  cd.  1117,  6  Sup.  Ct.  Rep.  724. 

Messrs.  Goodwin  ft  Hallman,  for  de- 
fendant in  error : 

The  dismissal  was  a  proper  and  reasonable 
disposition  of  the  case  for  the  refusal  to  be 
examined. 

Richmond  d  D.  R.  Co.  v.  Childress,  82  Ga. 
719,  3  L.  R.  A.  808,  9  S.  E.  602. 

Lnmpkiii,  P.  J.,  delivered  the  opinion  of 
the  court: 

The  record  is  voluminous  and  redundant, 
but,  after  relegating  from  it  all  save  that 
which  is  really  material,  we  find  that  the 
case,  as  now  presented,  turns  upon  the  single 
question  on  which  the  ruling  announced  in 
the  headnote  is  made.  We  do  not  think  this 
question  requires  elaborate  discussion.  It 
would  be  going  a  great  length  to  hold  that 
such  an  action  by  a  father  should  be  defeated 
by  the  refusal  of  a  daughter  who,  though  not 
quite  twenty-one  years  old,  was  practically 
a  grown  woman,  to  submit  her  person  to  a 
physician  for  physical  examination.  Cer- 
tainly, if,  as   was   alleged  in   this   case,  the 


Note. — As  to  common-law  right  of  action  for 
loss  of  services  of  cblid  killed,  see  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Beall  (Tex.)  41  L.  R.  A.  807,  and 
note. 

As  to  right  of  parent  to  sue  for  Injury  to 
child,  see  also  Baker  v.  Flint  ft  P.  M.  R.  Co. 
(Mich.)  IH  L.  R.  A.  154. 

As  to  right  to  compel  physical  examination 
of  party,  see  McQuigan  t.  Delaware,  L.  &  W.  H. 
Co.   (N.  Y.)    14   L.  R.  A.  466,  and  note;  aiso 

47  L.  R.  A. 


Graves  v.  Battle  Creek  (Mich.)  19  L.  R.  A.  641: 
Carrlco  v.  West  Virginia,  C.  ft  P.  R.  Co.  (W. 
Va.)  24  L.  R.  A.  50:  Lyon  v.  Manhattan  R.  Co. 
(N.  T.)  26  L.  R.  A.  402 :  Hall  v.  Manson  (Iowa) 
34  L.  R.  A.  207  ;  Cleveland,  C.  C.  A  St.  L.  R. 
Co.  V.  Huddleston  (Ind.)  36  L.  R.  A.  681: 
O'Brien  ▼.  La  Crosse  (Wis.)  40  L  R.  A.  831: 
Lane  v.  Spokane  Falls  ft  N.  R.  Co.  (Wash.)  46 
L.  R.  A.  153 ;  and  Wanek  v.  Winona  (Minn.)  46 
L.  R.  A.  448. 


1900. 
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phjrician,  though  eminent  in  his  profession 
and  a  th<M>ough  gentleman,  was  distasteful 
to  the  daughter,  it  would  have  been  placing 
upon  the  father,  even  if  she  had  still  been 
under  his  control^  a  great  and  painful  bur- 
den to  coerce  her  to  undergo  an  examination, 
or  else  give  up  his  cause  of  action.  But  that 
is  not  Uie  case  with  which  we  are  now  deal- 
ing, for  the  record  shows  that  the  refusal 
upon  which  the  judge's  order  of  dismissal 
was  based  was  made  by  the  daughter  after 
she  had  become  of  age.  At  that  time  her 
father  had  no  right  or  authority  to  control 
her  person  or  her  move^^^nts.  His  conduct 
would  have  been  indefensible,  if  not  crimi- 
nal, if  he  had  undertaken  to  compel  her, 
against  her  will,  to  allow  a  physician  to  ex- 
amine her.  No  humane  father  would,  at 
any  cost,  attempt  such  a  thing.  It  may  be 
that,  if  he  really  desired  the  examination  to 
take  place,  he  might,  by  perfectly  proper 
means,  have  induct  his  daughter  to  consent 
to  it.  Be  this  as  it  may,  we  are  not  pre- 
pared to  hold  that  he  was,  in  any  event, 
bound  to  pursue  such  a  course;  and,  more- 
over, it  distinctly  appears,  as  already  re- 
marked, that  this  case  was  dismissed  solely 
on  the  ground  that  Miss  Bagwell  refused  to 
submit  to  the  examination  which  the  court 
had  ordered  to  take  place.  We  have  no  hesi- 
tation in  holding  that  a  case  should  not  b& 
thrown  out  of  court  because  of  the  conduct 
of  one  not  a  party  to  it,  and  who  was  neither 


legally  boimd  to  obey  the  plaintiff's  orders, 
nor  subject  to  his  custody  or  oontrol.  If 
any  court  in  the  world  has  ever  gone  so  far, 
we  are  not  aware  of  it,  and  we  certainly 
are  unwilling  to  establish  such  a  precedent. 
Neither  §  4047  of  our  Civil  Code,  which  con- 
fers upon  every  court  of  this  state  the  power 
to  control,  in  furtherance  of  justice,  the  con- 
duct of  all  persons  "connected  with  a  ju- 
dicial proceeding  before  it,"  nor  the  decision 
of  this  court  in  Richmond  d  D.  R,  Co,  v. 
Childress,  82  Ga.  719,  3  L.  R.  A.  808,  9  S.  E. 
602,  affords  any  warrant  for  so  doing.  In 
that  case,  it  was  simply  held  that  it  was 
within  the  power  of  the  court,  in  th^  exercise 
of  its  discretion,  to  compel  the  plaintiff  to 
submit  to  an  examination.  Referring  to  a 
suggestion  made  in  the  argument,  that  the 
rule  announced  ''would  operate  hardly  upon 
delicate  and  modest  females,"  Chief  Justice 
Bleckley  said  (p.  722,  82  6a.,  p.  603,  9  S.  E. 
and  p.  809,  3  L.  R.  A.)  :  "We  can  only  say 
that  they  would  be  safely  guarded  by  the 
discretion  of  the  trial  judge.  There  would 
be  no  danger,  we  think,  in  this  country,  of 
an  examination  being  ordered  needlessly,  or 
where  an  improper  shock  to  modesty  or  feel- 
ings of  delicacy  would  be  likely."  We  are 
quite  sure  the  case  ought  not  to  have  been 
dismissed. 

Judgment  reversed. 

All  the  Justices  concur. 


INDIANA  SUPREME  COURT. 


City  of  VALPARAISO,  Appt,, 

V, 

Nelson  J.  BOZARTH  et  aU 


( 


.Ind. 


) 


1.     A  ■ubatAutlAlIr  bnllt  dwelling  bonae 

with  a  brick  foundation,  extending  Into  a 
street,  constltntes  a  public  nuisance. 
S.  A  notice  or  reanest  to  remove  a 
bvlldlniT  "vrlileli  encroAclies  on  a 
street  is  not  necessary  before  bringing  an  ac- 
tion to  abate  it  as  a  nuisance,  when  brought 
against  the  person  who  erected  the  building 
with  constructive  notice  of  the  street  line  by 
a  recorded  plat,  although  such  person  was 
only  a  lessee  of  the  premises,  and  in  good 
faith  believed  that  the  building  was  entirely 
outside  the  street  line,  and  in  fact  It  en- 
croached less  than  other  houses  and  improve- 
ments on  the  street. 

(November  28,  1890.) 

APPEAL  by  plaintiff  from  a  Judgment  of 
the  Circuit  Court  for  Porter  County  in 
favor  of  defendants  in  an  action  brought  to 
eompel  the  removal  of  a  portion  of  a  house 
which  had  been  erected  in  the  public  street. 
Reversed, 


The  facts  are  stated  in  the  opinion. 
Mr,  A*  D.  Bartlioloinew  lor  appellant. 
Messrs.  A.  L.  Jomes  and  Nelson  J.  Bo- 
Tth.  for  appellees. 


Monks,  J.«  delivered  the  opinion  of  the 
court: 

This  action  was  brought  by  appellant 
against  appellees  to  abate  a  nuisance.  The 
court  made  a  special  finding  of  the  facts,  and 
stated  conclusions  of  law  thereon,  and  ren- 
dered judgment  against  appellant.  The 
only  error  assigned  calls  in  question  the  sec- 
ond conclusion  of  law.  It  appears  from  the 
special  finding  that  appellee  Bozarth  is  the 
owner  of  a  part  of  an  outlot  in  the  city  of 
Valparaiso,  fronting  on  Morgan  street,  and 
that  he  acquired  title  thereto  in  fee  simple 
in  1876.  In  1879  said  Bozarth  granted  to 
appellee  Stephens,  his  mother,  the  right  to 
erect  on  said  real  estate  a  two-story  frame 
dwelling  house,  which  house  was  to  be  and 
remain  the  property  of  said  Stephens,  and 
under  her  control,  with  the  right  on  her  part 
to  collect  all  the  rents  and  income  thereof, 
and  to  remove  the  dwelling  house  from  the 
premises   whenever   she   desired   to   do   so. 


NOTB. — For  municipal  power  over  nuisances 
«f  buildings  and  other  stractures,  see  Bvansville 
V.  Miller  (Ind.)  38  L.  R.  A.  161,  and  note. 

As  to  necessity  of  notice  and  hearing  before 
condemnation  of  property,  see  Teass  v.  St.  Al- 
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bans  (W.  Va.)  19  L.  R.  A.  802 ;  People  ea  rel, 
Copcutt  V.  Yonkers  (N.  T.)  23  L.  R.  A.  481; 
Yonkers  v.  Copcutt  (N.  Y.)  28  L.  R.  A.  485; 
and  Harrington  v.  Providence  (R.  I.)  88  L.  R. 
A.  305. 
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Morgan  street  runs  north  and  south,  and 
bounds  said  outlot  on  the  west.  Said  appel- 
lee Stephens,  by  virtue  of  her  interest  in 
said  real  estate,  in  1879  built  a  frame  dwell- 
ing house  on  said  lot  and  on  Morgan  street, 
the  same  extending  into  said  street  6.1  feet. 
Said  house  is  substantially  built,  with  a 
l>rick  foundation  under  the  same,  and  is  of 
the  value  of  $800,  and  at  the  time  of  the 
commencement  of  this  action  was  occupied 
by  appellees.  At  the  time  said  house  was 
built,  there  was  a  fence  running  north  and 
south  on  a  line  four  feet  west  of  the  most 
westerly  part  of  said  house,  and  across  the 
premises,  which  fence  had  been  there  twelve 
years,  and  the  houses  and  other  improve- 
ments on  Morgan  street  were  on  a  line  with 
the  fence  aforesaid;  and  appellee  Stephens 
when  she  built  said  house,  and  down  to  the 
time  of  the  commencement  of  this  action, 
had  no  notice  or  knowledge  that  said  fence 
was  in  the  limits  of  Morgan  street,  but  in 
good  faith  believed  that  she  was  erecting  her 
said  house  within  the  boundary  of  the  real 
estate  described  in  her  contract,  and  not  in 
said  streets  The  conclusions  of  law  stated 
by  the  court  were :  First,  that  the  house,  in 
so  far  as  it  extends  upon  the  street,  is  a 
nuisance,  and  should  be  abated ;  second,  that 
said  action  was  prematurely  brought  for 
want  of  notice.  It  is  settled  in  this  state 
that  a  permanent  structure  like  the  one 
erected  by  appellee  Stephens,  which  en- 
croaches upon  the  street,  is  per  ae  a  public 
nuisance.  State  v.  Berdetta,  73  Ind.  186, 
38  Am.  Rep.  117,  and  note,  p.  127;  Pettis  v. 
Johnson,  56  Ind.  139;  Adams  v.  Ohio  Falls 
Car  Co,  131  Ind.  375,  379,  31  N.  E.  67; 
8ims  V.  Frankfort,  79  Ind.  446,  451;  Btate 
V.  Louisville,  N.  A.  d  C.  R.  Co.  86  Ind.  114, 
116;  Byhee  v.  State,  94  Ind.  443,  446,  447, 
48  Am.  Rep.  175.  See  note  to  Dreto  v.  Gen- 
eva (Ind.)  42  L.  R.  A.  814,  826;  note  to 
Eagerstown  v.  Witmer  (Md.)  39  L.  R.  A. 
649,  685.  It  is  settled  that  when  a  party 
creates,  or  is  the  author  of,  a  nuisance,  an 
action  may  be  maintained  against  him  to 
abate  the  nuisance  without  any  notice  or  re- 
quest to  remove  the  same.  1  Hilliard, 
Torts,  710;  Angell,  Watercourses,  §  403; 
Wood,  Nuisances,  2d  ed.  §  838;  Washb. 
Easem.  3d  ed.  693-696;  Enc.  PI.  k  Pr. 
1110,  1111;  2  Jaggard,  Torts,  pp.  796-797; 
Steinke  v.  Bentley,  6  Ind.  App.  663,  669,  34 
N.  E.  97;  Curtice  v.  Thompson,  19  N.  H. 
471 ;  Wason  v.  Sanborn,  45  N.  H.  169;  Bast- 
man  v.  Amoskeag  Mfg.  Co,  44  N.  H.  143,  82 
Am.  Dec.  201 ;  Brown  Paper  Co.  v.  Dean,  123 
Mass.  269;  Prentiss  v.  Wood,  132  Mass. 
488;  New  Salem  v.  Eagle  Mill  Co.  138  Mass. 
8;  MoDonough  v.  Oilman,  3  Allen,  264,  80 
Am.  Dec.  72,  and  note,  p.  76;  Plum^r  v. 
Harper,  3  N.  H.  88,  14  Am.  Dee.  333,  and 
note,  pp.  336-341;  Ray  v.  Sellers,  1  Duv. 
254;  Slight  v.  Gutzlaff,  35  Wis.  675,  17  Am. 
Rep.  476 ;  Conhooton  Stone  Road  v.  Buffalo, 
y.  7.  d  E,  R.  Co.  61  N.  Y.  573,  10  Am.  Rep. 
646;  Fish  v.  Dodge,  4  Denio,  311 ;  Sloggy  v. 
DiliDOrth,  38  Minn,  179,  36  N.  W.  451; 
Branch  v.  Doane,  17  Conn.  418;  note  to 
Johnson  v.  Letois  (Conn.)  33  Am.  Dec  407. 
It  is  hdd  in  many  cases  that  the  grantee  or 
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lessee  of  real  estate  upon  which  there  is  an 
existing  nuisance  of  a  nature  not  essentially 
unlawful  is  liable  to  an  action  therefor  only 
after  notice  to  remove  or  abate  it.  Slight 
V.  Gutzlaff,  36  Wis.  676,  17  Am.  Rep. 
476 ;  Pierson  v.  Olean,  14  N..  J.  L.  36,  25  Am. 
Dec.  497,  and  note,  p.  499;  Eastman  v. 
Amoskeag  Mfg.  Co.  44  N.  H.  143,  82  Am. 
Dec.  .201;  Plumer  v.  Harper,  3  N.  H.  91,  14 
Am.  Dec.  333-341,  and  note,  pp.  336-341; 
Woodman  v.  Tufts,  9  N.  H.  88;  McDonough 
V.  OUman,  3  Allen,  264,  80  Am.  Dec.  72,  and 
note,  p.  75;  Nichols  v.  Boston,  9S  Mass.  43, 
93  Am.  Dec.  132,  and  note,  p.  136;  Brown 
Paper  Co.  v.  Dean,  123  Mass.  267,  269; 
Prentiss  v.  Wood,  132  Mass.  486,  488; 
Branch  v.  Doane,  17  Conn.  402,  418;  John- 
son V.  Lewis,  13  Conn.  304,  33  Am  Dec.  405 ; 
Crommelin  v.  Coxe,  30  Ala.  318,  68  Am.  Dec. 
120,  and  note,  p.  126;  Blunt  v.  Aikin,  16 
Wend.  523,  30  Am.  Dec.  72;  Waggoner  v. 
Jermaine,  3  Denio,  309,"  45  Am.  Dec  474, 
and  note,  p.  479;  Conhocton  Stone  Road  v. 
Buffalo,  N,  Y.  d  E.  R.  Co.  61  N.  Y.  673,  10 
Am.  Rep.  646;  Ahem  v.  SteeU,  115  N.  Y. 
203,  210,  213,  5  L.  R.  A.  449,  22  N.  E.  193, 
12  Am.  St.  Rep.  778,  and  note,  pp.  800,  801 ; 
Huckenstin^s  Appeal,  70  Pa.  102,  10  Aql 
Rep.  669;  Thornton  v.  Smith,  11  Minn.  15, 
Gil.  1;  Sloggy  v.  Dilworth,  38  Minn.  179,  36 
N.  W.  451,  8  Am.  St  Rep.  656,  and  note,  p. 
661 ;  Pierce  v.  Oermun  Sav.  d  L.  Soc.  72  Cal. 
180,  13  Pac  478;  Origsby  v.  Clear  Lake 
Waterworks  Co.  40  Cal.  396;  Oro^  v.  An- 
kenbrandt,  ,\2A  Dl.  51,  15  N.  E.  40,  7  Am. 
St  Rep.  342,  and  note,  p.  345;  Pillsbury  v. 
Moore,  44  Me.  154,  60  Am.  Dec.  91,  and  note, 
p.  94;  Georgetown  v.  Alexandria  Canal  Co. 
12  Pet  99,  9  L.  ed.  1015;  Penruddock's 
Cqse,  6  Coke,  100b;  Westboume  v.  Mordant, 
Cro.  Eliz.  191;  Some  v.  Bartoish,  Cro.  Jac 
231;  Brent  v.  Haddon,  Cro.  Jac.  555.  The 
rule  requiring  notice  to  the  grantee  or  lessee 
in  such  cases  has  been  seriously  questioned 
in  some  cases,  and  denied  in  others.  Cald- 
well V.  Gale,  11  Mich.  77;  Norton  v.  Volen- 
tine,  14  Vt  239,  39  Am.  Dec.  220;  Brown  v. 
Cayuga  d  S.  R.  Co.  12  N.  Y.  492;  Hubbard 
V.  R%asell,  24  Barb.  404;  Conhooton  Stone 
Co.  V.  Buffalo,  N.  Y.  d  E.  R.  Co.  52  Barb. 
390 ;  Morris  Canal  d  Bkg.  Co.  v.  Ryerson,  27 
N.  J.  L,  467;  note  to  Plumer  v.  Harper  (N. 
H.)  14  Am.  Dec.  340,  341;  note  to  Pierson 
V.  Glean  (N.  J.  L.)  25  Am.  Dec  499.  It  is 
expressly  found  in  this  ease  that  Mrs. 
Stephens  erected  the  dwelling  house  so  that 
it  extended  6.1  feet  into  the  street  She 
was  the  creator  of  the  nuisance.  It  is  evi- 
dent, therefore,  that  the  rule  that  a  grantee 
or  lessee  of  real  estate  is  not  liable  for  a 
nuisance  not  created  by  him  until  after  no- 
tice or  request  to  remove  the  same  does  not 
apply  to  said  appellee,  because  she  erected 
the  nuisance.  Ine  recorded  plat  of  said  city 
was  coDstructive  notice  of  the  limits  of  the 
street  and  of  the  outlot.  The  boundaries  of 
the  real  estate  described  in  her  contract  were 
also  constructive  notice  of  the  east  line  of  the 
street.  She  had  an  equal  opportunity  with 
the  city  to  ascertain  the  boundaries  of  said 
real  estate.  The  fact  that  others  had  en- 
croached upon  the  street  by  building  fences 


<! 


1809. 


Yalpabaiso  y.  Bozabth. 


489 


and  houses  thereon  was  no  excuse  for  said 
sf^pellee  erecting  her  dwelling  house  in  the 
street.  It  follows  that  the  court  erred  in  the 
second  conclusion  of  law. 

Judgment  reversed,  with  instructions  to 
restate  the  second  conclusion  of  law,  and 
render  judgment  in  favor  of  appellant  in  ac- 
cordance with  this  opinion. 


Re  Change  of  Name  of  BANK  OF  OOM- 

MERCE,  Appi,, 

V. 

Charles  S.  WILTSIK 


( 


Ind. 
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1.  IVlftetlfter  or  not  a  irenerAl  Imrw  ean 
be  made  applicable  to  a  subject-matter 
not  included  In  Const,  art.  4,  S  22,  Is  a  ques- 
tion of  legislative  judgment 

%.  Tbe  pasaaore  of  more  tban  flfty-  aets 
amending  special  charters  since  the  adoption 
of  Const.  1861,  and  the  continued  acquies- 
cence of  the  people  and  other  departments  of 
the  state  government  therein,  have  but  little, 
Lf  any,  force  as  to  the  construction  of  the 
Constitution  resi>ecting  the  power  to  extend 
the  term  of  corporate  existence,  when  only 
four  statutes  have  purported  to  do  that,  and 
no  case  of  that  kind  has  been  passed  upon  by 
the  courts. 

8.  Tbe  extension  of  an  old  apeclal 
cbarter  is  within  Const,  art.  11,  I  18,  pro- 
viding that  "corporations  other  than  banking 
shall  not  be  created  by  special  act.*' 

4.  Renevrlngr  tbe  special  prlvllegrea  and 
tmmnnltles  contained  in  an  old  special 
charter  of  a  corporation  is  a  violation  of 
Const,  art  1,  I  23,  prohibiting  the  grant  to 
any  citizen  or  class  of  citizens  of  privileges  or 
immunities  which,  upon  the  same  terms,  shall 
not  belong  to  all  citisena 

(May  28,  1899.) 

APPEAL  by  petitioner  from  a  judgment  of 
the  Circuit  Court  for  Marion  County 
ousting  it  from  its  franchises  upon  its  refus- 
al to  plead  further  after  the  overruling  of  a 
demurrer  to  an  answer  to  its  petition  to 
change  its  name.     Affirmed, 

The  facts  are  stated  in  the  opinion.  ' 

Mr,  Addison  G.  Harris,  for  appellant: 
It  has  been  settled  in  the  case  of  tbe  char- 
ter of  the  city  of  Evansville,  and  other  char- 
ters written  prior  to  1851,  that  such  may  be 
amended  either  by  special  or  general  laws. 

Eichels  v.  Evansvtlle  Street  R,  Co.  78  Ind. 
261,  41  Am.  Rep.  561 ;  Longtoorth  v.  Evans- 
vilU,  32  Ind.  322. 

Whether  a  law  of  this  class  shall  be  gener- 
al or  special  is  a  question  of  legislative 
jud^ent,  and  not  subject  to  review  by  the 
judici&l  department. 

Gentile  y.  State,  29  Ind.  409;  Mount  v. 
State  ew  rel,  Richey,  90  Ind.  29,  46  Am.  Rep. 
192 ;  Kelly  v.  State  ece  rel.  First  Nat.  Bank, 
92  Ind.  236;  Warren  v.  Evansville,  106  Ind. 

Note. — As  to  the  power  to  grant  extensions 
to  corporations  by  special  act,  see  also  State 
09  rel.  Clover  v.  Ladles  of  the  Sacred  Heart 
(Mo.)  6  L.  B.  A.  84;  also  Deposit  Bank  v. 
Daviess  County  (Ky.)  44  L.  R.  A.  825. 
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lOG,  5  N.  £.  876;  Johnson  v.  Wells  County 
Comrs,  107  Ind.  15,  8  N.  E.  1;  Wiley  v. 
Bluff  ton,  111  Ind.  152,  12  N.  E.  165;  Evans- 
viile  v.  State  ex  rel.  Blend,  118  Ind.  426,  4 
L.  R.  A.  93,  21  N.  E.  267 ;  Hovey  v.  Foster, 
118  Ind.  502,  21  N.  E.  39;  State  ex  rel  Terre 
Haute  V.  Kolsem,  130  Ind.  434,  14  L.  R.  A. 
56G,  29  N.  £.  595;  Bell  v.  Maish,  137  Ind. 
226,  36  N.  E.  358,  1118;  Young  v.  Tipton 
County  Comrs,  137  Ind.  323,  36  N.  E.  1118; 
Mode  V.  Beasley,  143  Ind.  315,  42  N.  E.  727 ; 
Indianapolis  v.  Nawn,  151  Ind.  139,  41  L.  R. 
A.  337,  47  N.  E.  625,  51  N.  E.  80. 

A  long  and  continuous  contemporaneous 
oonstruction  of  a  constitution  is  conclusive. 

Stuart  V.  Laird,  1  Cranch,  299,  2  L.  ed. 
115;  Cohen  v.  Virginia,  0  Wheat.  418,6  L.ed. 
294;  Cooley  y.. Philadelphia  Port  Wardens, 
12  How.  315,  13  L.  ed.  1003;  Cooper  Mfg. 
Co.  y.  Ferguson,  113  U.  S.  733,  28  L.  ed. 
1138,  6  Sup.  Ct  Rep.  739;  Burrow-Giles 
Lithographic  Co.  v.  Sarony,  111  U.  8.  67,  28 
L.  ed.  361,  4  Sup.  Ct.  Rep.  279;  The  Laura, 
114  U.  S.  416,  sub  nom.  Pollock  v.  Bridge- 
port S,  B,  Co,  29  Ia  ed.  148,  6  Sup.  Ct.  Rep. 
881 ;  Schell  v.  FauchS,  138  U.  S.  572,  34  L 
ed.  1043,  11  Sup.  Ct  Rep.  376;  Field  v. 
Clark,  143  U.  S.  690,  36  L.  ed.  306,  12  Sup. 
Ct  Rep.  495 ;  Rand  v.  United  States,  38  Fed. 
Rep.  667;  Lafayette,  M,  d  B,  R.  Co,  v.  Gei- 
ger,  34  Ind.  203 ;  Fall  v.  EaeeWigg,  45  Ind. 
585,  15  Am.  Rep.  278;  Franklin  County 
Comrs,  v.  Bunting,  111  Ind.  145,  12  N.  E. 
151 ;  Weaver  v.  Templin,  113  Ind.  301,  14  N. 
E.  600;  State  ex  rel,  Michener  v.  Harrison, 
116  Ind.  307,  19  N.  E.  146;  Hovey  y.  State 
ex  rel,  Riley,  119  Ind.  388,  21  N.  £.  890; 
Parvin  v.  Wimberg,  130  Ind.  565,  15  L.  R. 
A.  773,  30  N.  E.  790;  Indianapolis  y,  Navin, 
151  Ind.  139,  41  L.  R.  A.  337,  47  N,  E.  526, 
61  N.  E.  80;  Cotton  y,  Mississippi  d  R,  Riv- 
er Boom  Co,  22  Minn.  372 ;  Sharpless  v.  Phil- 
adelphia, 21  Pa.  160,  59  Am.  Dec.  759. 

It  can  hardly  be  thought  the  act  of  1866, 
or  any  other  herein  cited,  brought  into  exist- 
ence a  new  and  second  corporation. 

Southern  P.  R,  Co.  y,  Orton,  6  Sawy.  157, 
32  Fed.  Rep.  467,  Fed.  Cas.  No.  13,188a; 
Frostburg  Min.  Co,  y,  Cumberland  d  P,  R. 
Co,  81  Md.  28,  31  Atl.  698;  St  Joseph  d  I,  R. 
Co.  y,  Shambaugh,  106  Mo.  657,  17  S.  W. 
581 ;  Black  River  Improv,  Co,  y,  Holway,  87 
Wis.  584,  59  N.  W.  126;  Wallace  v.  Loomis, 
97  U.  S.  146-154,  24  L.  ed.  895-898. 

On  rehea/ring, 

Mr,  AnKUfltin  Boice,  also  for  appellant : 

The  decision  in  the  case  at  bar,  upon  said 
§13,  art  11,  of  our  Constitution,  is  in  con- 
flict with  Indianapolis  v.  tfavin,  151  Ind. 
139,  41  L.  R.  A.  337,  47  N.  E.  525,  51  N.  E. 
80. 

WHey  y.  Bluff  ton,  HI  Ind.  152,  12  N.  E. 
165. 

The  act  of  1865  amending  the  1st  section 
of  appellant's  charter  did  not  create,  origi- 
nate, or  bring  into  existence  a  new  corpo- 
rate entity  where  none  had  previously  exist- 
ed. 

The  decision  in  the  case  at  bar  is,  in  ef- 
fect, a  judicial  amendment  of  the  Constitu- 
tion of  the  state  of  Indiana^  and  adds  to  said 
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S  13,  art  11,  the  following  words:  "Nor 
■hall  charters  previously  granted  be  extend- 
ed or  amended  by  special  or  general  acts/' 

hidianapoLis  v.  Navin,  161  Ind.  154,  41  L. 
R.  A.  337,  47  N.  E.  625,  61  N.  E.  80;  State  ex 
rel,  Harrison  v.  Menaugh,  151  Ind.  267,  43 
L.  R.  A.  408,  61  N.  E.  117,  357. 

An  act  extending  the  time  of  the  existence 
of  a  corporation  does  not  create  a  new  corpo- 
ration, and  is  not  in  conflict  with  the  consti- 
tutional provision  prohibiting  the  creation 
of  a  corporation  by  special  act. 

Cotton  V.  Miasisaippi  d  R.  River  Boom  Go. 
22  Minn.  372;  Black  River  Improv,  Co.  v. 
Holway,  87  Wis.  684,  69  N.  W.  126. 

Said  amendatory  act  was  approved  De- 
cember 20,  1865. 

From  that  date  to  this,  appellant  has  ex- 
ercised its  rights,  powers,  and  privileges  un- 
der said  amendatory  act. 

The  manifest  intention  of  this  act  was  to 
refer  back  to  the  date  of  the  creation  of  ap- 
pellant, and  to  reaffirm  and  continue  its  ex- 
istence indefinitely  from  that  date.  After 
the  passage  and  acceptance  of  said  act  it  su- 
perseded the  original  section  of  the  law,  and 
referred  back  to  the  original  creation  of  said 
company,  and  all  the  powers  and  privileges 
originally  granted  to  appellant  were  there- 
after exercised  through  said  amendatory  act. 

Blakemore  v.  Dolan,  60  Ind.  194;  WaUh  v. 
Htate  ex  rel.  Boules,  142  Ind.  357,  33  L.  R. 
A.  392,  41  N.  E.  65;  Thomas  v.  Butler,  139 
Ind.  245,  38  N.  E.  808. 

'The  extension  of  corporate  existence" 
and  the  ''creation  of  corporate  existence"  are 
not  synonymous  terms. 

Vroatburg  Min.  Co.  v.  Cumberland  d  P.  B. 
Co.  81  Md.  28,  31  Atl.  698;  Taggart  ex  ret 
Mason  v.  Perkins,  73  Mich.  303,  41  N.  W. 
426. 

A  corporation  has  the  capacity  to  receive 
more  life  or  a  greater  length  of  existence 
after  it  is  once  created. 

People  ex  rel.  Stiokney  v.  Marsh<Ul,  6  111. 
072:  Ogden  v.  Saunders,  12  Wheat.  270,  6  L. 
ed.  626;  Moers  v.  Reading,  21  Pa.  188. 

This  court  erred  in  holding  that  said 
amendatory  act  of  1866  is  in  conflict  with  § 
23,  art.  1,  of  the  Constitution. 

If  this  provision  applies  to  corporations 
as  such,  or  to  stockholders  of  corporations, 
then  it  certainly  does  apply,  or  should  ap- 
ply, to  all  classes  of  corporations  and  to 
their  stockholders,  for  its  language  is  unlim- 
ited. 

As  all  rights  and  powers  granted  to  any 
corporation  or  its  stockholders  are  privileg- 
es which  belong  to  it  or  them  alone,  so  far 
as  they  relate  to  the  corporation,  it  would 
follow  as  a  necessary  consequence  that  said 
section  prohibits  all  legislation  in  regard  to 
such  corporations. 

Indianapolis  v.  Navin,  161  Ind.  139,  41  L. 
R.  A.  337,  47  N.  E.  525,  61  N.  E.  80;  Femcr 
V.  State,  151  Ind.  247,  51  N.  E.  360. 

The  decision  in  the  case  at  bar  is  in  con- 
flict with  each  of  the  following  provisions 
of  the  Constitution  of  the  United  States ;  to 
wit: 

1.  Section  10  of  article  1  of  said  Consti- 
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tution :  '^o  state  shall  paas  any  bill  of  at- 
tainder, ex  post  facto  law,  or  law  impairing 
the  obligation  of  contracts." 

2.  Section  1  of  the  14th  Amendment. 

3.  The  following  part  of  article  6  of  said 
Constitution;  to  wit:  "This  Constitution, 
and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all 
treaties  made,  or  which  shall  be  made,  un- 
der the  authority  of  the  United  States,  shall 
be  the  supreme  law  of  the  land;  and  the 
judges  in  very  state  shall  be  bound  thereby, 
an^hing  in  the  Constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding." 

If  the  contract,  when  made,  was  valid  by 
the  laws  of  the  state  as  then  expounded  by 
all  the  departments  of  the  government  and 
administered  in  the  courts  of  justice,  its  va- 
lidity and  obligation  cannot  be  impaired  by 
any  subsequent  legislation  or  decision  of  its 
courts  altering  the  construction  of  the  law. 

Qelpcke  v.  Duhuqvte,  1  Wall.  206,  17  L.  ed. 
525. 

Messrs.  Harding  St  Hovey  and  Gliarles 

5.  Wiltale  for  appellee. 

Baker,  J^  delivered  the  opinion  of  the 
court : 

"An  Act  to  Incorporate  the  Indianapolis 
Insurance  Company"  was  passed  on  FSbru- 
ary  8,  1836.  In  fi  1  it  was  provided  that  the 
company  should  be  "a  body  politic  and  cor^ 
porate  with  perpetual  succession  .  .  . 
for  the  period  of  fifty  years  from  and  after 
the  passage  of  this  law."  Section  2  gave 
the  corporation  power  to  insure  all  .kinds  of 
property,  to  make  all  kinds  of  insurance  up- 
on life,  to  lend  money,  etc.  Section  3, 
among  other  things,  made  its  office  one  of 
discount  and  deposit.  Acts  1836,  p.  191. 
The  corporation  w»s  duly  organized,  and  be- 
gan operations.  At  the  special  session  in 
1866,  §  1  was  amended  by  striking  out  the 
limitation  on  corporate  duration,  so  that  the 
company  should  be  "a  body  corporate,  with 
perpetual  succession."  Acts  1865  (Sp. 
Sess.)  p.  110.  This  amendment  was  accept- 
ed at  once  by  the  stockholders  and  directors. 
Through  proceedings  in  the  Marion  circuit 
court,  the  name  of  the  company  was  changed 
to  the  "Bank  of  Commerce,"  on  December  7, 
1875.  An  act  was  passed  on  April  2,  1881, 
recognizing  the  change  of  name,  and  amend- 
ing certain  sections  of  the  act  of  1836  relat- 
ing to  liability  of  stockholders.     On  March 

6,  1883,  the  legislature  passed  "An  Act  Es- 
tablishing Provisions  Kespecting  Private 
Corporations  Created  and  Existing  at  and 
before  November  1,  1861."  This  statute  en- 
acts "that  each  and  every  private  corpora- 
tion now  existing  and  which  was  created 
and  organized  by  and  under  a  special  act  or 
charter  passed  before  the  present  Constitu- 
tion of  the  state  took  effect  shall  be  and  con- 
tinue a  corporation  thirty  years  after  the 
passage  of  this  act:  provided,  that  where 
the  special  act  by  and  under  which  any  such 
corporation  was  created,  or  any  amendment 
of  or  supplement  to  such  act,  gives  the  right 
to  continue  and  exist  for  a  longer  period  or 

'perpetually,  such  corporation  shall  continiM 


1809. 


Be  Bank  ow  Comhbbob  y.  Wiltsib. 


491 


for  such  longer  period  or  perpetually,  as  so 
giyen."  The  proviaions  of  this  act  were  ac- 
cepted by  the  stockholders  and  directors.  In 
January,  1808,  the  company  determined  to 
derote  its  attention  to  building  up  a  busi- 
ness of  writing  ''old-line"  life  insurance,  and 
concluded  that  the  name  "Columbia  Life  In- 
surance Company"  was  preferable  to  the 
"Bank  of  Commerce."  On  February  7,  1898, 
the  company  accordingly  filed  in  the  Marion 
circuit  court  its  application  for  change  of 
name,  setting  out  the  foregoing  facts.  The 
law  requires  prosecuting  attorneys  to  resist 
the  granting  of  applications  of  this  kind. 
Kev.  Stat.  1881,  §  5864;  Homer's  Rev.  Stat. 
1897,  S  5864;  Burns's  Rev.  Stat  1894,  §  7812. 
The  prosecutor  answered  that  the  acts  of 
1865  and  1883,  under  which  the  applicant 
claimed  a  perpetual  special  charter,  were  in 
conflict  with  the  foUoMring  provisions  of  the 
present  Constitution  in  force  since  Novem- 
ber 1,  1851 :  Article  1,  §  23:  "The  general 
assembly  shall  not  grant  to  any  citizen  or 
class  of  citizens  privileges  or  immunities 
which  upon  the  same  terms  shall  not  belong 
to  all  citizens.  Article  4,  {  23:  "In  ail 
the  cases  enumerated  in  the  preceding  sec- 
tion and  in  all  other  cases  where  a  general 
law  can  be  made  applicable,  all  laws  shall  be 
general  and  of  uniform  operation  through- 
out the  state."  Article  11,  fi  13 :  "Corpora- 
tions other  than  banking  shall  not  be  creat- 
ed, by  special  act,  but  may  be  formed  under 
general  laws."  x>emurrer  to  answer  was 
overruled,  and  iudgment  of  ouster  followed 
the  bank's  refusal  to  plead  further. 

If  it  would  have  been  possible,  in  view  of 
the  change  that  was  sought  and  the  declared 
purpose  of  the  company,  for  the  applicant  to 
nave  separated  in  its  petition,  and  the  pro- 
eeeaings  based  thereon,  the  banking  from 
the  insurance  features  of  the  charter,  the 
right  has  been  waived ;  and  the  only  question 
assigned  and  discussed  pertains  to  the  power 
of  the  legislature,  under  the  present  Consti- 
tution, to  grant  a  new  term  of  existence  to 
an  insurance  company  organized  under  a 
special  charter  prior  to  November  1,  1861, 
and  existing  by  virtue  thereof  on  and  after 
that  date.  Whether  or  not  a  general  law 
can  be  made  applicable  to  a  subject-matter 
not  included  in  section  22  of  article  4  is  held 
to  be  a  question  of  legislative  judgment. 
<lentil€  V.  fitate,  29  Ind.  409;  Indianapolis 
V.  Navin,  151  Ind.  139,  41  L.  R.  A.  337,  47  N. 
E.  525,  and  51  N.  E.  80,  and  cases  collated  on 
page  166,  151  Ind.,  page  343,  41  L.  R.  A.,  and 
page  629,  47  N.  E.  But  neither  a  general  nor 
a  special  law  can  stand  that  involves  the  ex- 
ercise of  a  power  withdrawn  from  the  general 
assembly  by  the  Constitution.  So  it  is  not 
necessary  to  consider  whether  or  not  the  act 
of  1883  was  in  reality  an  aggravated  form 
of  special  legislation,  and  the  question  re- 
mains, as  stated,  to  be  determined  from  {13 
of  article  11,  and  fi  23  of  article  1.  There  is 
this  difference  in  the  rules  of  construction  of 
the  Federal  and  the  state  Constitutions: 
The  Congress  may  do  nothing  that  is  not 
permitted  expressly  or  by  clear  implication; 
the  legislature  may  do  anything  that  is  not 
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forbidden  expressly  or  by  clear  implication. 
State  ex  rel,  Harrison  v.  Menaugh,  151  Ind. 
260,  43  L.  R.  A.  408,  51  N.  £.  117,  357; 
Sliarplesa  v.  Philadelphia,  21  Pa.  160,  59  Am. 
Dec  759;  Bourland  v.  Hildreth,  26  Cal.  188: 
Southern  P.  R,  Co.  v.  Orton,  6  Sawy.  157,  32 
Fed.  Rep.  457,  Fed.  Cas.  No.  13,188a. 

Attention  is  called  to  the  fact  that  since 
November  1,  1851,  fifty- two  acts  have  been 
passed  amendatory  of  special  charters 
granted  under  the  old  Constitution;  and  the 
contention  is  made  that  this  practical  con- 
struction of  the  Constitution  by  the  legisla- 
ture is  conclusive,  by  reason  of  the  continued 
acquiescence  of  the  people  and  the  other  de- 
partments of  the  state  government.  It  is 
not  conclusive,  but  it  may  be  highly  influen- 
tial, depending  in  degree  upon  the  similari- 
ty of  the  question  presented  to  the  court  to 
the  one  acted  upon  by  the  legislature  con- 
sistently, repeatedly,  and  throughout  a  long 
period  of  time,  with  such  acquiescence.  In- 
dianapolis V.  Navin,  151  Ind.  147,  41  L.  R. 
A.  337,  47  N.  E.  525,  and  51  N.  E.  80;  Terre 
Haute  V.  Evansville  d  T.  H,  R,  Co.  149  Ind. 
186,  37  L.  R.  A.  189,  46  N.  E.  77.  Nearly 
all  of  those  amendatory  acts  relate  to  the 
powers  of  corporations  to  be  exercised  dur- 
ing the  term  of  existence  originally  granted. 
Only  four  of  them  purport  ^  grant  a  new 
term  of  existence.  Questions  concerning  the 
legislature's  right  to  regulate  by  amendment 
the  exercise  of  powers  of  existing  corpora- 
tions would  naturally  arise  the  moment  the 
corporations  undertook  to  exercise  their 
powers  as  amended  upon  other  persons,  and 
cases  of  the  kind  have  been  before  this  court. 
But  questions  concerning  the  legislature's 
right  to  grant  by  amendment  a  term  of  cor- 
porate existence  beyond  the  term  originally 
granted  would  naturally  not  arise  during 
the  unquestionable  term,  and  no  case  of  the 
kind  has  been  before  this  court  until  now. 
The  legislative  action  and  the  alleged  acqui- 
escence can  be  allowed  herein  but  little,  if 
any,  force. 

The  bank  contends  that  the  case  of  In- 
dianapolis V.  yavin,  151  Ind.  139,  41  L.  R. 
A.  337,  47  N.  E.  525,  and  51  N.  E.  80,  is  con- 
trolling in  principle.  The  question  involved 
was  the  constitutionality  of  the  act  of 
March  6,  1897  (Acts  1897,  p.  201),  regulat- 
ing the  fares  to  be  charged  by  certain  street- 
railway  companies  that  had  been,  or  might 
be,  organized  under  the  act  of  1801  (Rev. 
Stat.  1881,  chap.  41;  Horner's  Rev.  Stat. 
1897,  chap.  41 ;  Burns's  Rev.  Stat.  1894,  chap. 
44) .  It  was  in  reference  to  that  question  only 
that  the  court  said  (page  147, 151  Ind.,  page 
341,  41  L.  R.  A.,  and  page  527,  47  N.  E.) : 
''Section  13  of  article  11  of  the  Constitution 
means  that  after  it  took  effect  on  November 
1,  1851,  the  legislature  should  have  no  pow- 
er or  authority  to  create,  originate,  or  bring 
into  existence,  by  special  act,  a  new  corpora- 
tion, where  none  had  previously  existed. 
.  .  .  It  is  one  thing  to  create  a  corpora- 
tion— bring  it  into  existence — and  quits 
another,  as  an  existing  corporation,  to  regu- 
late itn  conduct  and  relations  as  to  other 
corporations  and  persons."    The  court  was 
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oonoemed,  not  with  the  right  to  srant  a  new 
term  of  corporate  life,  but  merdy  with  the 
right  to  regulate  the  exercise  of  powers  dur- 
ing the  original  term;  and,  aft^  reviewing 
many  decisions,  the  court  approved  Mora- 
wetz's  limitation  upon  the  legislative  right 
to  confer  new  corporate  franchises  under  the 
guise  of  regulation  (page  163, 151  Ind.,  page 
343,  41  L.  R.  A.,  and  page  529,  47  N.  E.)  : 
"It  was,  however,  correctly  said  in  Mora- 
wetz,  Priv.  Corp.  §  12 :  'But  it  is  plain  that 
a  constitutional  provision  cannot  be  avoided 
and  practically  annulled  by  a  subterfuge.  A 
special  law,  altering  the  charter  of  an  ex- 
isting corporation  and  practically  changing 
it,  must  therefore  be  deemed  a  violation  of 
a  constitutional  prohibition  against  Uie  cre- 
ation of  corporations  by  special  act  If  this 
were  not  so,  organizations  formed  under  the 
general  laws  might  be  treated  merely  as  the 
rough  material  out  of  which  corporations 
niisrht  afterwards  be  fashioned  at  pleasure, 
under  special  acts  of  the  legislature,  and  the 
constitutional  provision  would  become  an 
empty  form.' "  To  the  same  effect  is  lliomp. 
Corp.  §  585:  "There  is  no  doubt  that  sudi 
a  constitutional  provision  ought  to  be  con- 
strued as  restraining  the  power  of  the  legis- 
lature to  amend  existing  special  charters  in 
any  way  so  as  to  enlarge  the  powers  or  priv- 
ileges thereby  6onferred.  It  has  been  held 
that  they  do  not  [it  does  not]  prohibit  the 
legislature  from  passing  special  acts  r^^- 
lating  existing  corporations,  in  the  exercise 
•f  the  powers  already  conferred  upon  them 
by  special  laws." 

The  bulk  further  relies  upon  the  cases  of 
Southern  P.  R.  Co,  v.  Orion,  6  Sawy.  167,  32 
Fed.  Rep.  467,  Fed.  Cas.  No.  13,188a;  8t. 
Joseph  d  I,  R.  Co.  V.  Shamhaugh,  106  Mo. 
667,  17  S.  W.  581 ;  Wallace  v.  Loomis,  97  U. 
8.  146,  24  L.  ed.  895 ;  Taggart  eos  rel.  Mason 
v.  Perkins,  73  Mich.  303,  41  N.  W.  426;  Cot- 
ion  V.  Mississippi  d  R.  River  Boom  Co.  22 
Minn.  372;  Frosihurg  Min.  Co.  v.  Cumber- 
land d  P.  R.  Co.  81  Md.  28,  31  AU.  698; 
Black  River  Impi-ov.  Co.  v.  Hohoay,  87  Wis. 
684,  59  N.  W.  126. 

In  Southern  P.  R.  Co.  v.  Orton,  the  facts 
sufficiently  appear  in  this  quotation  from 
page  185,  6  Sa>vy.,  and  page  472,  32  Fed. 
Kep. :  "But  it  is  insisted  that  this  act  was 
passed  in  violation  of  the  provisions  of  §  31 
of  article  4  of  the  Constitution  of  Califor- 
nia, which  reads:  'Corporations  may  be 
formed  under  general  laws,  but  shall  not  be 
created  bv  special  act,  except  for  municipal 
purposes.'  After  a  careful  consideration  of 
the  question,  I  am  myself  unable  to  perceive 
wherein  that  portion  of  the  act,  at  least, 
which  authorizes  the  company  to  change  the 
line  of  its  road,  and  to  accept  the  grant 
made  by,  and  to  build  the  road  provided  for 
in,  the  act  of  Congress,  is  in  contravention 
of  this  provision  of  the  Constitution.  It  is 
unnecessary  to  consider  the  provision  of  this 
act  authorizing  the  corporation  to  file 
amended  articles  of  association,  for,  if  that 
be  conceded  to  be  in  excess  of  the  legislative 
power,  it  can  be  separated  from  the  others, 
and  does  not  vitiate  the  other  provisions.  I 
do  not  perceive  that  any  amend -nent  of  the 
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articles  was  necessary,  for  the  oorporatioa 
was  already  formed  or  created, — ^was  already 
in  existence,  with  all  the  essential  faculties 
that  go  to  make  up  a  corporation  for  build- 
ing a  railroad;  and  the  act  authorizing  the 
change  of  line  and  acceptance  of  the  con- 
gressional grant,  with  its  conditions,  only 
granted  to  an  existing  person  permission  to 
do  a  thing  which  had  no  necessary  relation 
to  the  corporate  grantee,  and  was  not  at  all 
essential  to  the  legal  entity  created  by  law, 
or  to  any  other  person,  natural  or  artiA- 
dal."  It  was  in  reference  to  a  condition 
that  "was  not  at  all  essential  to  the  legal 
entity  created  by  law"  that  Sawyer,  Circuit 
J.,  said:  "The  only  prohibitory  words  are 
that  corporations  of  the  class  in  question 
'shall  not  be  created  by  special  act.*  The 
word  'create'  has  a  clear,  well-settled,  and 
well-imderstood  signification.  It  means  to 
bring  into  being,  to  cause  to  exist,  to  pro- 
duce, to  make,  etc.  To  my  apprehension,  it 
appears  to  be  one  thing  to  create,  or  bring 
into  being,  a  corporation,  and  quite  another 
to  deal  with  it  as  an  existing  entitv, — a  per- 
son,— after  it  is  created,  by  regulating  its 
intercourse,  relations,  and  acte  as  to  other 
existing  persons,  natural  or  artificial."  The 
circuit  judge  proceeds  to  consider  what  is 
"essential  to  the  legal  entity"  (page  188.  6 
Sawy.,  and  page  474,  32  Fed.  Rep.)  :  "The 
right  to  be  a  corporation  is  itself  a  separate, 
distinct,  and  independent  franchise,  complete 
within  iteelf.  And  a  corporation  having 
been  created,  enjoying  this  franchise,  may 
receive  a  grant,  and  enjoy  other  distinct 
and  independent  franchises,  such  as  may  be 
granted  to,  and  enjoyed  by,  natural  persons : 
but,  becauae  it  enjoys  the  latter  franchisee, 
they  do  not,  therefore,  constitute  a  part  of 
the  distinct  and  independent  essential  fran- 
chise,— ^the  right  to  be  a  corporation.  They 
are  additional  franchises  given  to  the  corpo- 
ration, and  not  parte  of  the  corporation  it- 
self,— not  of  the  essence  of  the  corporation.'* 

St  Joseph  d  I.  R.  Co.  v.  Shkmbaugh: 
The  Missouri  Constitution  of  1865  forbade 
the  revival  or  re-enactment  of  special  char- 
ters, except  under  certein  circumstances.  In 
re&rard  to  the  alleged  violation  of  this  provi- 
sion, the  court  said:  "On  this  record  the 
company  was  an  existing  one,  with  perpetu- 
al succession  at  the  date  of  the  alleged  reviv- 
ing act.  Again,  there  is  nothing  to  show 
that  the  company  was  not  organized,  and 
did  not  commence  business,  within  the  time 
specified  in  the  above  section  of  the  Consti- 
tution." The  Constitution  also  prohibited 
the  creation  of  private  corporations  by  spe- 
cial acte.  An  act  of  1866,  amending  the 
railway  company's  special  chartering  act  of 
1857,  by  extending  the  time  for  the  construc- 
tion of  the  road,  was  held  not  to  be  in  con- 
travention of  the  constitutional  prohibition. 

The  question  under  consideration  in  this 
appeal  was  not  involved  in  Wallace  v.  Loom- 
is.  It  was  held  that  the  inhibition  of  the 
Alabama  Constitution  against  the  creation 
of  corporations  by  special  acte  does  not  for- 
bid the  legislature  from  passing  a  special 
act  changing  the  name  of  an  existing  rail- 
road corporation,   and   giving  it  power  to 
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purchase  additional  property.  "We  are  un- 
able to  see  anything  in  this  legislation  re- 
pugnant to  the  constitutional  provision  re- 
ferred to.  That  provision  cannot,  surely,  be 
eonstrued  to  pronibit  the  legislature  from 
changing  the  name  of  a  corporation,  or  from 
giving  it  power  to  purchase  additional  prop- 
erty; and  this  was  all  that  it  did  in  this 
case.  No  new  corporate  powers  or  franchis- 
es were  created." 

Taggari  eat  rel.  Mason  v.  Perkins:  Per- 
kins and  others  were  claiming  the  right  to 
act  as  a  corporation,  the  Pewabic  Mining 
Company.  The  attorney  general  filed  an  in- 
formation in  the  nature  of  quo  warranto. 
The  Constitution  of  Michigan,  which  took 
effect  January  1,  1851,  contains  these  provi- 
sions: Article  15,  §  1:  "Corporations  may 
be  formed  under  general  laws,  but  shall  not 
be  created  by  special  act,  except  for  munici- 
pal purposes."  Article  16,  fi  8:  "The  leg- 
islature shall  pass  no  law  altering  or  amend- 
ing any  act  of  incorporation  heretofore 
granted  without  the  assent  of  two  thirds  of 
the  members  elected  to  each  house,  nor  shall 
any  such  act  be  renewed  or  extended.  This 
restriction  shall  not  apply  to  municipal  cor- 
porations." Article  15,  §  10:  "No  corpo- 
ration, except  for  municipal  purposes,  or  for 
the  construction  of  railroads,  plankroads, 
and  canals,  shall  be  created  for  a  longer  time 
than  thirty  years."  Article  19,  fi  9:  "The 
charters  of  the  several  mining  corporations 
may  be  modified  by  the  legislature  in  regard 
to  the  term  limited  for  subscribing  to  stock, 
and  in  relation  to  the  quantity  of  land  which 
a  corporation  shall  hold,  but  the  capital 
shall  not  be  increased,  nor  the  time  for  the 
existence  of  charters  extended."  In  1853 
the  legislature  passed  a  general  law  for  the 
organization  of  mining  and  manufacturing 
companies,  the  term  of  existence  not  to  ex- 
ceed thirty  years.  The  Pewabic  Company 
was  organiz^  under  this  act  on  April  4, 
1853.  In  1882  the  legislature  passed  "An 
Act  to  Provide  for  Renewing  the  Incorpora- 
tion of  Companies  Organized  for  Mining  and 
Manufacturing  Purposes"  for  a  term  not  ex- 
ceeding thirty  years,  by  a  vote  of  two  thirds 
of  its  capital  stock,  at  a  regular  or  special 
meeting  to  be  held  within  one  year  immedi- 
ately preceding  the  expiration  of  the  origi- 
nal term.  The  respondents,  in  lo88,  claimed 
corporate  existence  by  virtue  of  proceedings 
of  the  stockholders  under  the  act  of  1882.  It 
was  held  that  fi  9  of  article  10,  and  §  8  of  ar- 
ticle 15,  of  the  Constitution,  did  not  apply 
to  the  construction  of  the  act  of  1882,  be- 
cause the  Pewabic  Company  was  organized 
under  the  general  law  of  1853  j  that  the  act 
of  1882,  in  terms,  related  to  the  renewal  of 
the  incorporation  of  existing  companies,  and 
not  to  the  creation  of  new  companies,  and 
therefore  fi  1  of  article  15  was  inapplicable; 
and,  finally,  that  the  act  of  1882,  providing 
for  the  renewal  of  existing  corporations  for 
a  second  term  of  thirty  years,  was  in  contra- 
vention of  fi  10  of  article  15  of  the  Constitu- 
tion, which  forbade  the  creation  of  corpora- 
tion.'»  for  a  longer  time  than  thirty  years. 
Whether  or  not  the  last  holding,  that  an  ex- 
tension of  life  it  a  creative  act,  overtiirows 
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the  preliminary  assertion  to  the  contrary,  it 
may  not  be  profitable  to  discuss.  Benefit^ 
however,  may  be  derived  from  noting  the 
grounds  upon  which  the  final  determination 
was  reached,  and  upon  which  the  decision 
was  based.  "As  grants  of  power  to  the  leg- 
islature may  be  found  from  implications 
arising  from  express  grants,  so  limita- 
tions upon  legislative  power  may  be  found 
from  implications  arising  from  express 
limitations  in  the  Constitution.  .  .  . 
Such  declaration  that  'no  corporation, 
except,'  etc.,  'shall  be  created  for  a  longer 
time  than  thirty  years,'  is  equivalent 
to  a  mandate  that  thus  long,  and  for 
no  longer  time,  shall  any  corporation  be  cre- 
ated. Is  not  such  mandate  a  direct  and  pos* 
itive  limitation  upon  the  power  of  the  legis- 
lature to  extend  the  time  or  renew  the  corpo- 
rate existence  beyond  that  term?"  The  re- 
spondents were  contending  that  an  extension 
of  time  was  not  a  creation;  that  the  legisla- 
ture was  merely  prevented  from  creating  cor- 
porations with  a  term  of  life  exceeding  thir- 
ty years ;  that  the  Pewabic  Company  was  al- 
ready created  and  in  existence  in  1882;  that 
the  legislature  was  not  forbidden  to  amend 
a  governing  law  in  relation  to  the  powers  of 
existing  corporations;  that  it  is  one  thing 
to  create  a  corporation,  and  quite  another  to 
deal  with  an  existing  corporation,  etc.  And 
the  court  answered:  "Is  not  the  constitu- 
tional provision  rendered  nugatory  by  such 
construction?  Is  not  the  corporation  cre- 
ated for  a  longer  period  than  thirty  years, 
and  really  for  an  indefinite  period?  Does 
the  public  know,  does  a  corporation  or  stock- 
holder know^  the  time  when  the  corporation 
will  cease  to  exist  and  its  business  be  wound 
up?  The  limitation  upon  the  legislative 
power  would  be  useless  as  well  as  purpose- 
less, unless  it  acts  as  a  limitation  upon  the 
power  to  renew  the  corporation,  and  extend 
its  term  of  existence  beyond  the  thirty 
years."  In  fi  8  of  article  15  of  the  Michigan 
Constitution,  the  clear  distinction  between 
the  legislature's  right  to  regulate  by  amend- 
ment the  exercise  of  powers  of  existing  cor- 
porations during  their  originally  granted 
terms  and  the  legislature's  right  to  grant  by 
amendment  a  term  of  corporate  existence  be- 
yond the  term  originally  granted  plainly  ap- 
pears in  the  antit^hesis  that  permits  the  "al- 
teration or  amendment"  of  the  pre-existing 
special  charters,  and  forbids  the  "renewal  or 
extension"  thereof.  If  the  people  of  Michi- 
gan understood  the  use  of  words,  the  renew- 
al or  extension  of  an  old  charter  could  not 
pass  muster  as  an  alteration  or  amendment. 
In  Cotton  V.  Mississippi  d  R.  River  Boom 
Co,  the  company's  original  charter  was  grant- 
ed in  1857,  "for  the  period  of  fifteen  years." 
The  Minnesota  Constitution  of  1857  [art.  10, 
fi  2]  provided:  "No  corporation  shall  be 
formed  under  special  acts  except  for  munici- 
pal purposes."  In  1867  the  original  char- 
ter was  amended  by  striking  out  the  words, 
"for  the  period  of  fifteen  years,"  so  as  to 
leave  the  term  of  corporate  existence  unlim- 
ited, and  was  also  amended  so  as  to  change 
the  form  of  procedure  in  appropriation  of 
lands.    Both  points  were  disposed  of  in  these 
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words:  'In  making  these  amendments  the 
legislature  did  not,  as  plaintiff  contends,  ex- 
ceed its  authority,  since  neither  of  the 
amendments  falls  within  that  provision  of 
our  Constitution  which  prohibits  the  forma- 
tion of  corporations  under  special  acts." 
No  distinction  in  character  between  the 
amendments  was  made. 

Froaiburg  Min.  Co,  v.  Cumberland  d  P,  R, 
Co.:  The  Withers  Mining  Company  was 
chartered  in  1848  for  a  period  of  thirty 
years.  Its  name  was  afterwards  changed  to 
the  "Frostburg  Mining  Company."  In  1878 
the  legislature  passed  an  act  extending  the 
charter  for  thirty  years.  The  Maryland 
Constitution  of  1867  [art.  2,  §  48]  provided: 
''Corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special  act 
except  for  municipal  purposes  and  except  in 
cases  where  no  general  laws  exist  providing 
for  the  creation  of  corporations  of  the  same 
general  character  as  the  corporations  pro- 
posed to  be  created."  The  Withers  Ck>m- 
pany  was  not  within  the  exceptions.  After 
examining  the  act,  the  court  said:  "It  is 
clear,  therefore,  that  the  object  of  the  act  of 
1878  was  merely  to  revive  and  extend  the 
charter  of  the  Withers  Company  for  a  period 
of  thirty  years,  and  by  no  fair  rule  of  con- 
struction can  it  be  said  to  have  created  a  new 
corporation."  The  primary  meaning  of  "re- 
vive" is  to  "give  life  to  again."  If  it  is  a 
creative  act  to  give  life  to  dead  matter  once, 
it  is  no  less  a  creative  act  to  give  life  again 
to  the  same  matter' when  it  becomes  dead. 
In  the  word  "revive"  the  syllable  "re"  indi- 
cates the  use  of  old  matter,  and  the  syllable 
"vive"  means  "to  give  life  to,"  which  is  one 
of  the  primary  meanings  of  the  word  "cre- 
ate." The  quality  of  the  act  inheres  in  the 
giving  of  life,  not  in  the  material  that  is 
vivified.  Nor  is  the  quality  of  the  act 
changed  by  repetition,  it  is  the  court,  not 
the  Constitution,  that  speaks  of  the  viviflca^ 
tion  of  new  material. 

In  Black  River  Improv,  Co.  v.  Holtoay  the 
company  was  chartered  March  1,  1864,  for 
twenty- Ave  years.  In  1866  the  charter  was 
amended  to  give  the  company  existence  for 
twenty- five  years  from  May  25,  1866.  In 
1882  the  legislature  passed  an  act  to  con- 
tinue the  life  of  the  company  for  twenty-five 
years  from  March  1,  1889.  The  Wisconsin 
Constitution  of  1848  [art.  11,  §  1]  provided: 
"Corporations  without  banking  powers  or 
privileges  may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  act  except 
for  municipal  purposes  and  in  cases  where  in 
the  judgment  of  the  legislature  the  objecte 
of  the  corporation  cannot  bo  attained  under 
general  laws."  In  the  original  charter  the 
legislature  stated  that  the  objects  of  the  cor- 
poration could  not  be  attained  under  general 
laws.  In  1871  the  Constitution  was 
amended  so  as  to  prohibit  the  legislature 
from  enacting  any  special  or  private  laws 
"for  granting  corporate  powers  or  privileges 
except  to  cities  [art.  4,  S  31,  subsec.  7]."  The 
court  said :  "The  original  charter,  as  it  had 
been  amended,  was  in  full  force  at  the  time 
chapter  263,  Laws  of  1882,  was  enacted. 
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That  act  did  not  create  a  new  corporation  in 
any  sense.  It  merely  prolonged  the  life  of 
an  existing  corporation,  which  then  had  nine 
years  more  to  run.  It,  in  effect,  amended 
the  existing  charter  by  striking  out  the  date 
at  which  it  was  to  expire,  and  in  its  place  in- 
serting a  different  date.  Under  the  power 
reserved  in  the  Constitution  itself,  the  legis- 
lature were  expressly  authorized  to  alter  or 
repeal  that  charter.  Manifestly,  they  made 
no  attempt  to  repeal  it  nor  to  cut  down  its 
powers.  They  did  undertake  to  alter  it  by 
providing  that  it  should  not  expire  until  a 
more  remote  date.  We  cannot  say  that  they 
did  anything  more  than  to  alter  it.  Its 
name  and  identity  and  corporate  powers  con- 
tinued after  the  enactment  of  chapter  263, 
Laws  of  1882,  substantially  the  same  as  be- 
fore. By  it  there  was  no  granting  of  cor- 
porate powers  or  privileges  de  novo.  It  was 
a  mere  alteration  or  change  in  existing  poll- 
ers." The  court  said:  "That  act  did  not 
create  a  new  corporation  in  any  sense," — 
which  was  true  as  to  material,  because  the 
old  was  used.  But  what  was  the  quality  of 
the  act?  Did  it  not  give  life  to  a  corpora- 
tion? The  court  apparently  gives  weight  to 
the  fact  that  at  the  time  the  act  in  question 
was  passed  the  corporation  "had  nine  years 
to  run."  Whether  the  act  was  passed  nine 
years  or  nine  seconds  before  the  expiration, 
or  breathing-out,  of  life  originally  given  by 
the  creative  power,  the  act  of  giving  life 
could  not  operate,  by  the  very  force  of  the 
term,  until  there  was  dead  matter  to  give 
life  to.  The  court  further  upholds  the  act 
by  virtue  of  the  legislature's  reserved  power 
of  altering  charters.  The  powers  of  the  cor- 
poration— that  is,  all  of  its  capacities  for 
dealing  with  others — were  unchanged.  The 
only  grant  in  the  act  was  the  privilege  to  cer- 
tain persons  to  do  business  as  a  corporation 
after  the  termination  of  their  present  privi- 
lege. 

The  four  cases  last  above  referred  to  are 
the  only  ones  cited  by  counsel  on  either  side 
that  go  to  the  question  of  the  legislature's 
right,  under  the  constitutional  prohibition 
of  the  creation  of  corporations  by  special 
acts,  to  extend  the  life  of  companies  specially 
chartered  before  the  limitation  existed ;  and 
the  numerous  cases  collated  by  the  prosecu- 
tor, dealing  with  the  question  of  the  legisla- 
ture's right,  under  the  guise  of  regulation, 
to  confer  powers  different  from  or  additional 
to  those  originally  granted,  are  not  sufficient- 
ly germane  to  the  issue  to  warrant  a  discus- 
sion of  them. 

To  determine  whether  or  not  the  extension 
of  an  old  special  charter  is  violative  of  the 
present  Constitution,  it  is  necessary  to  ascer- 
tain exactly  what  a  legislature  does  in  cre- 
ating business  corporations  by  special  laws. 
If  the  action  in  granting  a  new  special  char- 
ter and  in  extending  an  old  special  charter 
is  found  to  be  identical  in  essence,  and  if  the 
mischief  intended  to  be  remedied  is  the  same, 
the  cases  are  equally  offensive.  The  legis- 
lature cannot  produce  a  corporation  out  of 
nothingness,  in  the  Genesitic  sense  of  creat- 
ing the  heavens  and  the  earth ;  nor  bring  a 
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eorporation  into  being  in  the  generative 
sense;  nor  give  life  to  a  corporation  in  the 
eeuse  in  which  life  ie  oontradistinguished 
from  matter;  nor  make,  produce,  be  the 
cause  or  occasion  of, — ^in  short,  "create," 
strictly  within  the  lexicographical  defini- 
tions,— any  private  corporation  for  gain. 
For,  although  Webster  gives  "renew"  as  one 
of  the  secondary  significations  of  "create," 
the  active  agencies  in  the  formation  or  re- 
newal of  the  private  corporation  for  business 
purposes  are  the  persons  who  desire  to  con- 
duct their  gainful  enterprises  through  the 
corporate  form;  and  the  legislature  can  do 
nothing  towards  the  creation  or  extension  of 
the  corporation  beyond  granting  the  state's 
permission  to  the  interested  persons  to  carry 
on  their  proposed  business  through  the 
agency  of  a  corporation.  The  granting  of 
leave  to  do  business  as  a  corporation  is  an 
essential  thing;  the  nature  of  the  business 
and  the  mode  of  doing  it  are  incidental.  As 
long  as  the  license  lasts,  the  interested  per- 
sons do  not  need  another.  When  the  license 
ends,  the  special  privilege  ends.  To  grant 
leave  to  certain  persons  to  act  as  a  corpora- 
tion, who  have  not  conducted  business  to- 
gether before,  and  to  grant  leave  to  certain 
persons  to  act  as  a  corporation,  who  have 
been  or  are  conducting  business  together 
through  a  corporate  organization,  are  iden- 
tical in  essence.  Prior  to  1851  the  legisla- 
ture granted  numerous  special  charters. 
The  citizens  were  not  on  an  equality  in  doing 
businees.    That  was  one  of  the  vices  the  new 


Ck)nstitution  was  intended  to  put  an  end  to. 
It  would  but  intensify  the  wrong  if  citizens 
who  have  no  old  charters  may  not  go  before 
the  legislature  and  secure  special  privileges, 
while  persons  who  have  may.  The  traffick- 
ing in  old  charters  illuminates  the  evil. 

Legislation  granting  a  new  term  of  life  to 
corporations  organized  under  old  special 
charters  is  also  repugnant  to  §  23  of  article 
1  of  the  Constitution.  The  legislature 
would  be  granting  to  particular  citizens  priv- 
ileges and  immunities  which,  upon  the  same 
terms,  would  not  belong  to  all  citizens.  It 
is  necessary  that  legislation  be  classified,  but 
the  basis  of  the  classification  must  inhere  in 
the  subject-matter.  The  legislature  may  not 
grant  one  set  of  men  the  privilege  of  dis- 
counting commercial  paper  at  12  per  cent  in- 
terest, while  bankers  in  general  are  restricted 
to  8 ;  and  it  may  not  confer  upon  particular 
citizens  the  privilege  (private  right)  of  writ- 
ing any  and  all  sorts  of  insurance  upon  prop- 
er^ and  life  without  supervision  or  safe- 
guard, while  insurance  companies  in  general 
are  impeded  by  legal  limitations  from  doing 
likewise.  If  it  were  not  for  the  special  priv- 
ileges and  immunities  contained  in  the  old 
charter,  it  is  to  be  presumed  that  the  persons 
interested  in  this  appeal  would  have  been 
content  to  conduct  uieir  insurance  business 
under  the  general  laws. 

Judgment  affirmed. 

Rehearing  denied. 
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There  is  no  preaamption  that  the  law  mer- 
chant as  to  the  protest  of  a  draft  preyalls 
In  Asiatic  Turkey. 

(October  18,  1899.) 

EXCEPTIONS  by  defendants  to  rulings  of 
the  Superior  Court  for  Worcester  (>>un- 
ty  made  during  the  trial  of  an  action  brought 
to  recover  the  price  of  a  draft  which  plain- 
tiff had  purchased  from  defendants  and 
which  proved  to  be  uncollectible,  which  re- 
sulted in  a  verdict  in  plaintiff's  favor.  Over- 
ruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  S.  B.  Hopkins,  George  S. 
Taft,  and  £•  J.  Melanefy,  for  defendants: 

This  being  a  foreign  bill,  it  was  necessary. 


in  order  to  charge  the  drawer,  to  show  that 
it  was  duly  and  regularly  protested;  and  the 
fact  of  nonpayment  could  only  be  proved  by 
protest 

Phamief  Bank  v.  Husaey,  12  Pick.  483; 
Ocean  Nat.  Bank  v.  Williams,  102  Mass.  141. 

The  question  of  the  defendants'  liability  is 
the  same,  regardless  of  the  form  of  action, 
whether  it  be  upon  the  draft  as  the  drawer, 
or,  as  here^  upon  a  money  count. 

State  Bank  v.  Hurd,  12  Mass.  172;  Ells- 
u>orth  V.  Brewer,  11  Pick.  316. 

Assuming  that  the  law  of  Turkey,  and  not 
of  Massachusetts,  would  be  the  controlling 
law  as  to  all  questions  of  the  necessity  of 
protest  and  of  notice,  it  was  not  necessary 
for  the  defendants  to  offer  proof  that  the 
law  merchant  there  prevailed.  If  the  plain- 
tiff would  excuse  himself  from  the  necessity 
of  protest  and  notice,  as  required  by  the  leag 
fori,  he  must  show  that  they  were  not  re- 
quired by  the  law  of  Turkey. 

Randolph,  Com.  Paper,  §  34;  Flato  v.  Mul- 


NoiB. — For  presumption  as  to  the  law  of  a 
sister  state,  see  Brown  t.  Wright  (Ark.)  21  L. 
K.  A.  467,  and  note;  also  Scroggln  v.  McClel- 
land (Neb.)  22  L.  R.  A.  110;  Vanderpoel  v. 
Gorman  (N.  Y.)  24  L.  R.  A.  548 ;  Meuer  y.  Chi- 
cago. M.  &  St  P.  H.  Co.  (S.  D.)  25  L.  R.  A. 
81:  Kelley  v.  Kelley  (Mass.)  25  L.  R.  A.  806; 
Bnrdict  v.  Missouri  P  R.  Co.  (Mo.)  26  L.  R.  A. 
884;  Pattillo  v.  Alexander  (Ga.)   29  L.  R.  A. 
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616;  Goodwin  v.  Provident  Sav.  Life  Assur. 
Soc.  (Iowa)  32  L.  R.  A.  473  ;  Cushlng  v.  Perot 
(Pa.)  34  L.  R.  A.  737;  Gooch  v.  Paucette  (N. 
C.)  39  L.  R.  A.  835 ;  First  Nat.  Bank  v.  Nation- 
al Broadway  Bank  (N.  Y.)  42  L.  R.  A.  139; 
Stewart  v.  Union  Mut.  L.  Ins.  Co.  (N.  Y.)  42 
L.  R.  A.  147;  Fisher  v.  Donovan  (Neb.)  44  L. 
R.  A.  383;  and  Loud  v.  Hamilton  (Tenn.)  4!^ 
L.  R.  A.  400. 
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hall,  72  Mo.  522;  Danegan  y.  Wood,  49  Ala. 
242;  Reed  v.  Wilson,  41  N.  J.  L.  29;  Luoas 
V.  Ladeu?,  28  Mo.  342;  Wood  v.  Cori,  4  Met 
203 ;  Crihhs  v.  ^ctofTM,  13  Gray,  597 ;  Dubois 
V.  Mckson,  127  Mass.  37;  Pieroe  v.  Indseth, 
106  U.  S.  546,  27  L.  ed.  254,  1  Sup.  Ct  Rep. 
418. 

The  law  controlling  the  case  at  bar,  how- 
ever, waa  the  law  of  Massachusetts,  and  not 
that  of  Tui-key,  and  the  liability  of  the  de- 
fendant did  not  depend  upon  whether  the 
law  merchant  prevailed  in  Turkey  or  not. 

While  the  law  of  the  plaoe  where  the  bill 
is  payable  governs  the  formalities  of  the 
protest,  the  law  of  the  plaoe  where  the  bill 
is  drawn  or  indorsed  governs  the  notice  re- 
quired. 

The  English  rule  may  put  the  question  of 
notice  upon  the  same  footing  with  the  for- 
malities of  protest. 

Rothschild  v.  Currie,  1  Q.  B.  43 ;  Hirsoh- 
feld  V.  Smith,  L.  R.  1  C.  P.  340;  Rouquette 
V.  Overmann^  L.  R.  10  Q.  B.  Div.  525 ;  Home 
V.  Rouquette,  L.  R.  3  Q.  B.  Div.  514. 

But  by  the  American  authorities  the  no- 
tice must  conform  to  the  law  of  the  place 
where  the  bill  is  drawn  or  indorsed. 

Story,  Bills,  §9  176,  177,  285,  296,  336, 
391;  Randolph,  Com.  Paper,  §  52;  Chitty, 
Bills,  p.  456;  Aymar  v.  Sheldon,  12  Wend. 
439;  Wallace  v.  Agry,  4  Mason,  336,  Fed. 
Gas.  No.  17,096;  Powers  v.  Lynch,  3  Mass. 
77;  Musson  v.  Lake^  4  How.  262,  11  L.  ed. 
967 ;  Artisans*  Bank  v.  Park  Bank,  41  Barb. 
599;  Hunt  v.  Standart,  15  Ind.  33,  77  Am. 
Dec.  79;  Short  v.  Trahue,  4  Met.  (Ky.)  299; 
Carlisle  v.  Chambers,  4  Bush,  273,  96  Am. 
Dec.  304. 

Mr.  Jerry  B.  Kane,  for  plaintiff: 

As  substantial  justice  has  been  done  by 
the  verdict,  and  sufficiently  within  the  formp 
of  law  to  warrant  a  judgment  thereon,  the 
exceptions  ought  not  to  be  sustained. 

Brazier  v.  Clap,  5  Mass.  10;  Blanchard  v. 
Page,  8  G-ray,  284;  Nichols  v.  Goldsmith,  7 
Wend.  160. 

That  defendants  might  have  been  preju- 
diced by  the  judge's  charge  is  not  enough  to 
enable  them  to  sustain  their  exceptions; 
they  should  cause  it  to  appear  both  that  the 
ruling  of  the  judge  was  erroneous  and 
that  they  were  harmed  by  the  error. 

Buswell  &  W.  Prac.  p.  374;  Eastman  v. 
Crosby,  8  Allen,  206;  Fuller  v.  Ruby,  10 
Gray,  285;  Smith  v.  Jc^oe,  172  Mass.  538, 
52  N.  E.  1088. 

The  drawer  of  check  or  bill  cannot  be  pre- 
judiced by  failure  on  part  of  the  payee  to 
protest  an  instrument  drawn  upon  a  drawee 
who  has  no  money  in  his  hands  belonging  to 
the  drawer,  unless  he  has  reasonable  grounds 
to  expect  it  will  be  honored. 

Kinsley  v.  Robinson,  21  Pick.  327. 

The  common  law  of  a  foreign  country 
must  be  proved  as  a  fact. 

Owen  V.  Boyle,  15  Me.  147,  32  Am.  Dec. 
143;  Dainese  v.  Hale,  91  U.  S.  13,  23  L.  ed. 
190. 

Holmes,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  is  an  action  to  recover  the  equivalent 
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of  money  paid  by  the  plaintiff  to  the  defoid- 
ants  for  a  draft  in  favor  of  a  third  person, 
payable  at  Harpoot,  in  Turkey,  in  Asia.  The 
plaintiff's  testimony  was  that  it  was  agreed 
orally  at  the  time  when  the  draft  was  pur- 
chased that,  if  it  was  not  paid,  the  money 
should  be  returned.  The  drawees  refused  to 
pay,  but  the  draft  was  not  protested.  In  his 
charge  to  the  jury  the  judge  stated  that  he 
could  not  say  whether  or  not  the  law  mer- 
chant prevailed  in  Turkey;  that  there  was 
no  evidence  whether  it  did  or  not;  and  that 
it  would  not  necessarily  govern,  unless  the 
jury  found  that  the  parties  expressly  agreed 
that  it  should.  To  these  statements  the 
defendants  excepted. 

The  plaintiff  was  a  stranger  to  the  draft. 
He  based  his  rights  upon  a  collateral  agree- 
ment. Whether  that  agreement  was  an  out 
and  out  promise  to  refund  if  the  draft  was 
not  paid,  or  only  a  promise  to  do  so  if  all 
steps  were  taken  to  charge  the  drawers  which 
are  customary  in  this  part  of  the  world,  de- 
pended on  what  the  parties  saw  fit  to  say. 
There  was  no  presumption  about  it  one  way 
or  the  other.  This  seems  to  have  been  the 
judge's  view;  for,  after  the  remarks  excepted 
to,  he  went  on  to  say  that  the  plaintiff  put 
his  case  upon  the  theory  that  the  contract 
was  entirely  inconsistent  with  the  notion 
that  his  rights  were  dependent  upon  protest 
or  the  law  merchant,  and  he  left  it  to  the 
jury  whether  the  plaintiff  had  proved  such  a 
contract. 

In  view  of  the  nature  of  the  case,  it  may 
be  that  the  judge  meant  no  more  than  to 
make  a  collateral  remark,  which  he  regarded 
as  immaterial,  that  he  did  not  know  whether 
the  law  merchant  did  or  did  not  prevail  in 
Turkey,  in  Asia,  as  a  preliminary  to  telling 
the  jury  that  the  question  before  them  was 
what  kind  of  a  contract,  if  any,  the  parties 
had  made  in  fact.  There  was  no  evidence 
that  anything  was  said  about  protest  or  no- 
tice, and  if  the  jury  found  a  contract,  as 
they  did,  it  would  be  going  pretty  far  to  let 
them  read  into  the  simple  words,  "If  the  Dr. 
Bagdasarian  won't  pay  in  Harpoot,  you 
bring  those  checks;  we  give  you  the  money 
back  again," — a  limitation  which  made  the 
plaintiff's  rights  in  Worcester  dependent 
upon  the  conduct  of  a  stranger,  an  Armenian, 
who  was  in  a  remote  and  disturbed  part  of 
Asia,  and  over  whom  the  plaintiff  had  no 
control.  The  very  fact  that  the  drawers 
contemplated  the  possibility  of  a  refusal,  to 
pay  looks  the  other  way.  If  the  ground  of 
refusal  was  true,  that  the  drawers  had  no 
assets  in  the  drawees'  hands,  it  may  be  that 
they  were  not  entitled  to  proof  of  demand 
and  notice.  Kinsley  v.  Robinson,  21  Pick. 
327 ;  Pierce  v.  Indseth,  106  U.  S.  546,  551,  27 
L.  ed.  254,256,1  Sup.  Ct  Rep.  418.  And, upon 
the  whole,  the  natural  interpretation  would 
be  that,  iif  the  drawees  refused  to  pay,  the 
plaintiff  was  to  have  his  money  back  with- 
out further  condition  than  the  surrender  of 
the  draft.  The  draft  was  tendered  to  the 
defendants  by  the  plaintiff. 

At  all  events,  it  is  dear  that,  under  the  in- 
structions, the  jury  could  not  have  found 
for  the  plaintiff  unless  they   found   such  a 
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simple,  unqualified  promise;  and  therefore 
the  question  does  not  arise  whether  the  re- 
marks excepted  to  would  have  been  correct 
if  the  promise  had  been  only  to  be  liable  to 
the  plaintiff  according  to  the  tenor  of  the 
draft. 

If,  however,  in  view  of  the  contract  hav- 
ing been  voluntarily  proposed  by  the  defend- 
ants as  incident  to  the  sale  of  the  draft,  it 
should  be  arf^ied  that  the  jury  would  have 
been  warranted  in  finding  that  the  contract 
did  not  purport  to  enlarge  the  extent  of  the 
defendants'  liability,  and  that  from  that 
point  of  view  their  finding  conceivably  might 
have  been  affected  by  the  consideration  that 
our  law  of  protest  did  or  did  not  prevail  at 
Harpoot,  and  so  that  what  the  judge  said 
was  material  in  this  aspect  of  the  case,  it  is 
to  be  noticed  that  no  such  suggestion  was 
made,  even  in  the  argument  before  us,  and 
that  it  is  evident  that  no  such  suggestion 
was  in  the  mind  of  anyone  at  the  trial.  It 
rather  looks,  on  the  contrary,  as  if  no  one 
had  kept  in  mind  distinctly  that  the  suit  was 
neither  upon  the  draft  nor  by  a  party  to  it. 

If.  notwithstanding  the  foregoing  consider- 
ation, we  come  to  the  correctness  of  the 
judge's  statement,  and  treat  it  as  implying 
what  he  did  not  say, — that  the  jury  had  no 
right  to  presume  that  the  law  of  Harpoot 
was  similar  to  ours, — ^we  are  not  prepared  to 
say  that  he  was  wrong.  It  will  be  observed 
that  the  question  is  not  whether  the  drawer 
in  Massachusetts,  by  implication,  stipulated 
in  his  draft  for  notice  of  nonpayment,  or  any 
question  as  to  notice,  but  a  naked  question 
whether  it  could  be  presumed  that  in  Har- 
poot the  custom  as  to  protest  was  the  same 
as  ours,  as  bearing  on  the  probable  construc- 
tion of  the  collateral  contract  with  the  plain- 
tiff. 

No  doubt  devices  for  the  transfer  of  debts 
or  values  without  an  actual  transport  of 
money  or  goods  may  have  been  contrived  at 
different  places  and  at  different  times.  They 
may  be  as  old  as  commerce.  But  it  cannot 
be  assumed  that  they  have  always  taken  the 
same  form.  There  is  a  presumption  that  the 
common  law,  as  we  understand  it,  is  the  com- 
mon laWj  and  often,  if  not  always,  that  it  is 


the  law  of  other  common-law  states,  but 
there  is  no  presumption  that  it  prevails  all 
over  the  world.  Savage  v.  0*Neil,  44  N.  Y. 
298,  300,  301 ;  Otoen  v.  Boyle,  15  Me.  147,  32 
Am.  Dec.  143;  Flato  v.  Mulhall,  72  Mo.  522; 
2  Starkie,  Ev.  4th  Am.  ed.  668 ;  Whart.  Ev.  §§ 
314,  315, 1292.  There  is  no  such  presumption 
as  to  the  so-called  "law  merchant,"  taken  ad 
meaning  substantive  law.  The  "law  mer- 
chant," in  this  sense,  is  merely  a  vaguely  de- 
fined portion  of  the  common  law,  or,  in  its 
widest  interpretation,  of  the  law  of  Euro- 
pean countries,  having  the  Roman  and  the 
Frankish  law  for  its  parents.  See  Smith, 
Mercantile  Liaw«  10th  ed.  Introduction;  2 
Seld.  Soc.  Pub.  132  et  aeq.;  Gundermann, 
Eng.  Privatrechts,  84.  Our  law  of  negoti- 
able paper  has  no  orthodox  sanction  of  hav- 
ing been  accepted  semper  uhiq%ie  et  ah  omni- 
hu8.  Like  the  rest  of  our  law,  it  has  had 
a  strictly  European  origin  and  history,  which 
are  tolerably  well  known.  See  Brunner, 
Forschuxigen,  524,  631;  1  Hensler,  Inst,  des 
Deutsch  Privatrechts,  212,  213,  375;  9  Law 
Quart.  Rev.  70.  It  is  not  to  be  presumed 
that  either  the  Roman  or  Frankish  law 
shaped  the  native  law  of  Turkey.  Still  less 
is  it  to  be  presumed  that  Massachusetts 
modes  of  dealing  with  details  prevail  there, 
when  they  notoriously  vary  even  in  Euro- 
pean countries.  In  Spain,  if  we  may  trust 
Home  V.  Rouquette,  L.  R.  3  Q.  B.  Div.  514, 
no  notice  of  dishonor  is  necessary  in  order 
to  enable  the  holder  to  have  recourse  to  an 
indorser. 

There  is  no  need  to  multiply  illustrations. 
If,  as  would  seem  from  some  of  the  text- 
books and  encyclopeedias,  the  European  law 
of  negotiable  paper  is  known  in  Turkey,  it 
is  by  riecent  legislative  adoption  or  imitation 
of  the  French  Code  de  Commerce,  and  the 
fact  ought  to  be  proved  by  the  party  who 
wishes  to  profit  by  it.  Whether  protest  is 
necessary  upon  such  an  instrument  as  the 
draft  in  this  case,  and  even  whether  an  ac- 
ceptance of  it  would  be  recognized  as  valid 
under  the  supposed  Turkish  Code,  is  to  be 
settled,  not  by  presumption,  but  by  proof. 

Exceptions  overruled. 
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CENTRAL  TELEPHONE  COMPANY,  Plff. 

in  Err. 

( Mich ) 

1.     A  telephone  compAny  vrhleli  bait  tlie 


Nora. — As  to  ownership  and  control  of  trees 
in  highway,  see  Chase  v.  Oshkosh  (Wis.)  15  L. 
B.  A.  558 ;  and  note;  State,  Avis,  Prosecutor,  v. 
Vlneland  (N.  J.)  23  L.  R.  A.  685  ;Tate  v.  Greens- 
boro (N.  C.)  24  L.  B.  A.  671;  Mt.  Carmel  ▼. 
Bhaw  (111.)  27  L.  B.  A.  580 ;  and  Vanderhurst 
T.  Tholcke  (Cal.)  35  L.  B.  A.  267. 

For  cutting  of  trees  to  make  way  for  tele- 
f>hone  wire,  see  also  Bradley  v.  Southern  New 
England  Teleph.  Co.  (Conn.)  32  L.  B.  A.  280; 
and  Southern  Bell  Teleph.  &  Teleg.  Co.  v.  Fran- 
cis (Ala.)  81  L.  B.  A.  193. 
47  L.  R.  A.  32 


rlirht  to  atrtuff  vrirea  In  a  highway  haa 
a  right  to  do  the  necessary  trimming  of  trees 
In  the  highway  In  a  proper  manner,  without 
first  giving  the  landowner  an  opportunity  to 
do  it,  being  answerable  for  any  unnecessary, 
Improper,  or  excessive  cutting. 
2.  JadiolAl  notice  i^rill  be  talcen  that 
telephone  poles  in  a  highway  must  be  set  near 
the  side,  outside  the  curb  or  ditch  line,  and 
therefore  necessarily  in  line  with  trees  in  the 
highway. 

(February  20,  1900.) 

ERROR  to  tho  Circuit  Court  for  Berrien 
County  to  review  a  judgment  in  favor  of 
plaintiff  in  an  action  brought  to  recover 
damages  for  the  alleged  wroi^u'  cutting  oi 
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plaintiff's  trees  in  the  stringing  of  defend- 
ant's wires.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hovard,  Boos,  Sc  Howaxd*  for 
plaintiff  in  error: 

The  law  gives  defendant  a  right  to  trim 
the  trees  in  a  reasonable  manner  in  order 
to  permit  the  passage  of  its  wires. 

Croswell,  Electricity,  }  209;  People  v. 
Eaton,  100  Mich.  208,  24  L.  R.  A.  721,  59  N. 
W.  145. 

Private  interests  must  yield  to  public  ac- 
commodation. 

Pontiac  v.  Carter,  32  Mich.  164. 

The  dedication  of  land  for  a  street  must 
be  understood  to  have  been  made  with  the  ex- 
pectation that  it  may  be  required  for  other 
purposes  than  those  of  passage  and  travel 
merely. 

Warren  v.  Orand  Haven,  30  Mich.  24. 

Mr,  Cl&arles  E.  Wkite,  for  defendant  in 
error : 

If  any  special  damage  is  done  to  the  prop- 
erty of  the  ai>utting  owner,  then  he  is  en- 
titled to  recover  a  suitable  compensation  for 
such  damage.  Then  the  setting  of  such  poles 
in  the  highway  becomes  an  additional  servi- 
tude. 

Detroit  City  R,  Co.  v.  lUtills,  85  Mich.  634, 
48  N.  W.  1007;  Dean  v.  Ann  Arbor  Street 
R.  Co.  93  Mich.  330,  53  N.  W.  396;  Hobart 
V.  Milwaukee  City  R.  Co.  27  Wis.  194,  9 
Am.  Rep.  461 ;  Magee  v.  Overshiner,  64  Am. 
P.  R.  358  [160  Ind.  127,  40  L.  R.  A.  370,  49 
N.  E.  951,  65  Am.  St.  Rep.  358]. 

Defendant's  privilege  to  remove  obstruc- 
tions in  the  highway  is  governed  by  the  same 
limitations  and  restrictions  as  that  of  pri- 
vate persons. 

Clark  V.  Dasso,  34  Mich.  85. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  connnenced  this  action  before 
a  justice  of  the  peace  by  summons,  requiring 
it  to  answer  a  plea  of  trespass  on  the  case. 
The  declaration  was  trespass  for  breaking 
and  entering  plaintiff's  close,  and  cutting 
and  trimming  trees  growing  in  the  close  and 
in  the  highway  adjacent  thereto.  The  case 
was  tried  at  circuit,  on  appeal,  before  the 
court,  who  filed  written  findings  of  fact  and 
law.  The  record  does  not  show  whether  or 
not  a  plea  was  filed.  The  finding  shows 
that  the  defendant's  servants,  when  con- 
structing its  telephone  line  along  the  high- 
way, trimmed  out  some  branches  of  trees 
(some  standing  within  the  highway,  and 
some  in  plaintiff's  close) ,  so  that  the  wires 
might  not  come  in  contact  with  the  branches, 
thereby  becoming  broken  or  grounded;  that 
it  was  done  in  a  reasonable  manner,  and  that 
no  more  cutting  or  trimming  was  done  than 
was  necessary;  and  that,  to  do  this,  its  serv- 
ants took  down  the  road  fence,  and  with  a 
team  and  heavily  loaded  wagon,  drove  upon 
plaintiff's  growing  wheat  "inside  [pi*obably 
meaning  "outside"]  the  highway,"  and  at 
the  same  time  cut  off  certain  limbs  from  all 
of  said  trees.  The  court  found,  as  a  conclu- 
sion of  law,  that,  while  the  defendant  might 
place  poles  in  the  highway  without  proceed- 
47  L.  R.  A. 


iqgs  for  condemnation,  it  had  no  right  to 
cut,  injure,  or  mutilate  trees,  without  oom- 
pensation  to  the  owner  for  any  special  dain- 
age  occasioned  thereby.  A  judgment  for  $25 
was  rendered  in  favor  of  tiie, plaintiff,  and 
the  defendant  has  appealed. 

It  was  admitted  by  plaintiff's  counsel  that 
the  erection  of  a  telephone  line  along  the 
highway  does  not  create  an  additional  servi- 
tude upon  abutting  lands,  and  we  need  not 
cite  authorities  in  support  of  that  proposi- 
tion. The  right  being  given  to  erect  the  poles 
and  wires,  the  company  must  of  necessity 
have  the  right  to  remove  obstructions,  as  the 
highway  officers  have  authority  to  do  when 
engaged  in  highway  work  within  their  juris- 
diction. We  may  take  judicial  notice  that 
poles  must  be  set  near  the  sides  of  the  street 
or  road,  and  that  they  are  generally  outside 
of  the  curb  or  ditch  line,  and  therefore  neces- 
sarily in  line  with  the  trees.  Unless  they 
are  to  be  so  high  as  to  clear  all  of  them,  the 
wires  must  go  thorough  the  trees.  In  cities 
and  villages  this  may  require  the  removal  of 
large  portions  of  the  trees,  if  they  are  to  go 
through  them,  and  in  such  case  it  is  possible 
that  the  company  should  use  poles  sufficiently 
high  to  avoid  or  minimize  the  injury  to  the 
trees,  but  that  question  is  not  before  us  un- 
der the  findings.  The  plaintiff  cites  several 
authorities  in  support  of  his  contention. 
Detroit  City  R.  Co,  v.  Mills,  85  Mich.  654, 
48  N.  W.  1007,  is  referred  to,  which,  in  the 
opinion  of  Mr.  Justice  Grant,  says  that  "it 
mav  now  be  considered  the  well-settled  rule 
that  the  streets  of  a  city  may  be  used  for  any 
purpose  which  is  a  necessary  public  one,  and 
the  abutting  owner  will  not  be  entitled  to  a 
new  compensation,  in  the  absence  of  a  stat- 
ute giving  it.  .  .  .  So  far,  then,  as  these 
defendants  are  concerned,  it  is  immaterial 
whether  they  or  the  city  own  the  fee  in  the 
street.  Their  rights  are  the  same  in  either 
case.  So  long  as  they  are  unobstructed  in 
the  use  and  enjoyment  of  their  property, 
having  convenient  ingress  and  egress,  and 
the  use  of  the  street  is  an  authorized  and 
proper  public  use,  they  have  no  legal  cause 
for  complaint."  This  opinion  is  concurred 
in  by  Mr.  Justice  Lon^,  while  Mr.  Chief 
Justice  Champlin  said  that  "if  in  any  case 
it  is  such  an  invasion  of  private  rights  as  to 
cause  damage  to  the  owner  of  the  fee  of  the 
soil  or  abutting  proprietors,  I  think  they 
have  a  legal  remedy  to  recover  such  damage 
in  a  suit  at  law.  And  so  with  regard  to  the 
setting  of  poles  to  aid  the  propulsion  of 
cars  by  electricity.  I  do  not  think,  ordina- 
rily, it  is  such  a  taking  of  private  propetty 
as  requires  condemnation  and  comipeneation 
before  the  poles  can  be  set;  but  I  think,  if 
the  owner  suffers  damage  on  account  of  the 
erection  of  poles,  he  should  seek  his  remedy 
at  law  for  such  damage."  Dean  v.  Ann  Ar- 
bor Street  R.  Co.  93  Mich.  330,  53  N.  W.  390, 
is  cited  as  implying  that,  if  one  of  the  abut- 
ting owners  has  suffered  any  special  dam- 
ages, he  may  have  an  action  at  law ;  but  this 
case  does  no  more  than  to  decide  that  the 
remedy  for  special  injury  to  property  is  at 
law.  It  affirms  the  holding  of  the  Mills 
Case,  86  Mich.  654,  48  N.  W.  1007.  that  a 
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new  servitude  is  not  created  by  a  street  pail- 
I  oad,  but  does  not  undertake  to  decide  that  a 
right  of  action  existed.  The  case  of  Hobctrl 
V.  AJilicaukee  City  R.  Co.  27  Wis.  194,  9 
Am.  Rep.  461,  held  that  ''the  construction 
and  operation  of  a  horse  railway  in  the  pub- 
lic streets  of  a  city,  by  authority  from  the 
city  governonent,  is  not  a  new  burden  im- 
posed upon  the  owners  of  the  fee  of  the  land ; 
and  they  are  not  entitled  to  a  compensation 
tiieranfer,  except  when  some  private  right  of 
such  an  owner  (as  his  free  access  to  his  own 
hand  or  buildings)  has  been  materially  im- 
paired tiiereby."  It  also  held  that  "the  own- 
er of  a  store  has  no  such  right  to  use  the 
street  in  front  thereof,  by  having  drays  and 
wagMis,  with  teams  attached,  stand  trans- 
veraeiy  upon  the  sti-eet  while  discharging 
goods,  as  will  entitle  hiin  to  recover  againat 
a  hoyae-rallway  company  which  has  so  con- 
struoted  its  track  ( under  authority  from  the 
city)  as  to  interfere  with  such  use  of  the 
street;  but  he  may  be  compelled,  if  public 
convenience  requires  it,  to  discharge  the 
goods  from  WBgons  or  drays  standing  length- 
^vise  of  the  street."  The  case  is  not  in  point. 
It  vindicates  the  landowner's  right  of  access 
to  the  street,  and  at  the  same  time  sustains 
the  paramount  right  of  the  public  to  a  prop- 
er use  of  the  highway.  It  is  in  harmony 
with  the  Mills  Case.  The  case  of  Tissot  v. 
Great  Southern  Teleg,  d  Telepk.  Co.  39  La. 
Ann.  996,  3  So.  261,  is  not  at  variance  with 
the  other  authorities,  as  it  only  sustains 
a  right  of  action  for  invading  plaintiff's 
premises,  and  so  cutting  branches  overhang- 
ing the  street  as  to  leave  an  open  space,  from 
25  to  40  feet  in  circumference,  for  the  pur- 
pose of  the  passing  of  an  almost  impercepti- 
ble wire,  and  when  the  posts  and  wires  could 
have  been,  with  less  or  no  inconvenience,  lo- 
cated elsewhere.  Memphis  Bell  Teleph.  Co. 
v.  Hunt,  16  Lea,  456,  57  Am."  Rep.  237,  1  S. 
VV.  159,  only  holds  that  there  is  no  right  to 
enter  private  premises  for  the  purpose  of 
cutting  branches.  This  is  elementary.  The 
case  of  Magee  v.  Overshiner^  said  to  be  re- 
ported in  64  Am.  P.  R.  358  [150  Ind.  127,  40 
L.  R.  A.  370,  49  N.  E.  951,  65  Am.  St.  Rep. 
358],  is  cited  upon  the  question,  but  we  have 
been  unable  to  find  the  case.  None  of  these 
eases,  unless  it  be  the  last  mentioned,  sus- 
tains plaintiff's  principal  contention,  and  we 
think  it  is  not  the  law  in  this  state.  It 
might  well  be  the  law  in  a  state  where  a  tele- 
phone is  an  additional  servitude  in  the  ab- 
sence of  oondermiatory  proceedings. 

It  is  said  that  the  telephone  company  had 
no  right  to  cut  these  branches  without  first 
giving  the  landowner  an  opportunity  to  do 
so  himself.  This  claim  is  based  on  the  case 
of  Clark  v.  Dasso,  34  Mich.  86,  in  which  it 
was  held  that  a  highway  conunissioner 
could  not  sell  trees  upon  the  highway,  and 
intimating  tlmt,  before  he  could  remove 
trees  that  were  a  public  obstruction,  he  miust 
give  the  owner  the  opportunity.  The  case 
rested  on  a  statute  (Gomp.  Laws  1871,  } 
1317)  which  authorized  the  cutting  and  re- 
moval of  trees  and  shrubs  obstructing  or  in- 
juring a  highway,  by  order  of  the  highway 
eommissioneri.  Plainly,  this  caae  does  not 
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come  within  the  statute,  because  the  statute 
refers  only  to  the  cutting  down  or  removal 
of  trees  and  shrubs,  not  the  trimming  of 
trees;  and,  again,  it  is  not  a  statute  that 
purports  to  impose  a  duty  upon  commission- 
ers, but  was  intended  to  exempt  them  from 
the  penalty  prescribed  by  statute,  recogniz- 
ing the  possible  necessity  of  removing  trees 
in  highways.  Moreover,  we  do  not  discover 
that  this  statute  is  still  in  force,  except  in  a 
modified  form.  Comp.  Laws,  }  4159.  If  the 
telephone  oompejiy  has  the  right  to  have  the 
branches  cut,  to  admit  stringing  and  operat- 
ing its  wires,  the  legislature  has  committed 
to  no  one,  unless  it  be  the  company,  the  au- 
thority to  do  this.  No  one  could  do  this  sat- 
isfactorily until  the  wires  should  be  strung, 
and,  until  the  legislature  provides  otherwise, 
we  must  think  that  the  companies  may  do  it, 
being  answerable  for  any  unnecessary,  im- 
proper, or  excessive  cutting.  We  are  con- 
vinced that  it  is  the  right  of  the  company 
to  cut  branches  in  a  proper  case  and  manner, 
and  in  such  case  there  is  no  liability  to  the 
aibuttine  proprietor,  who  has  no  right  to  ob- 
struct tne  public  use  of  the  highway. 

TJie  case  is  reversed,  and,  as  the  findii^ 
show  that  a  trespass  upon  the  close  may 
have  been  committed,  a  new  trial  is  ordered. 

The  other  Justices  concux. 


Gideon  THOMAS 

17. 

Cily  of  PUNT,  Plff.  in  Brr. 
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ConstmetlTe  notlee  ^rbieb  will  render 
a  oltr  liable  for  injury  caused  by  a  defect 
In  a  bridge  under  Pub.  Acta  1887,  p.  845,  S  2, 
which  creates  a  rlffht  of  action  against  a  city 
for  such  a  defect  only  when  it  has  knowledge 
or  notice  thereof,  does  not  arise  from  the 
mere  existence  of  such  a  defect  for  two  or 
three  days  only. 

{Montgomery  and  Moore,  J  J.,  dissent.) 

(February  20,  1900.) 

ERROR  to  the  Circuit  Court  for  Genesee 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  n^ligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinions. 

Messrs.  E.  S.  Lee  and  J.  S.  Parker,  for 
plaintiff  in  error : 

Notice  to  the  proper  ofiicers  of  a  city  that 
a  sidewalk  is  out  of  repair  cannot  be  inferred 
unless  the  defect  is  open  aitd  notorious,  of 
long  standing,  and  of  such  a  character  aa 

NoTB. — As  to  constructive  notice  of  defect 
in  bridge,  see  also  Moore  v.  Kenockee  (Mich.) 
4  L.  R.  A.  565;  and  Tyler  v.  Wllllston  (Vt.)  9 
L.  R.  A.  838. 

As  to  liability  for  Injury  caused  by  defects 
in  bridge,  see  also  Wabash  v.  Carver  (Ind.)  18 
L.  R.  A.  851,  and  note;  and  Glbney  t.  State 
(N.  Y.)  19  L.  R.  A.  866. 
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would  naturally  arrest  the  attention  of  the 
pasBer-by. 

Tice  V.  Bay  City,  84  Mich.  465,  47  N.  W. 
1002;  MoGrail  v.  Kalamazoo,  94  Mich.  52. 
53  N.  W.  956. 

The  inspection  of  the  bridge,  prior  to  the 
accident,  was  all  that  could'  reasonably  be 
expected  of  the  city;  and  the  care  exercised 
by  the  city  to  keep  it  in  good  repair  is  all 
that  the  statute  requires. 

3  How.  Anno.  Stat.  9  1446e. 

The  inspector  when  going  over  the  bridge, 
prior  to  the  accident,  which  he  did  very 
often,  found  that  the  planks  were  all  secure- 
ly nailed.  And  the  evidence  does  not  disclose 
how,  or  in  what  manner,  the  plank  that  left 
the  opening  was  removed. 

This  court  in  Welch  v.  Lansing,  111  Mich. 
589,  70  N.  W.  129,  held  that  the  city  was  not 
liable  to  one  who  fell  into  an  excavation  by 
reason  of  a  barrier  being  removed  in  some 
way,  that  was  put  up  as  a  protection. 

Walker  y.  Ann  Arhor,  111  Mich.  1,  69  N. 
W.  87. 

Measra.  JoKnaon  Sc  SteTena,  for  defend- 
ant in  error: 

When  Nichols  knew  that  at  the  places 
where  the  planks  were  pieced  the  joists 
would  naturally  be  decayed,  and  when  Todd 
considered  that  the  bridge  was  not  safe  at 
such  places,  it  was  their  duty  to  make  some 
inspection  or  examination,  either  by  taking 
up  plank  or  in  some  other  just  as  effective 
manner  calculated  to  discover  the  defect 

When  the  court  submitted  this  question 
to  the  jury,  the  defendant  was  accorded  all 
the  rights  to  which  it  was  entitled  in  respect 
of  the  question,  under  the  decisions  of  this 
court. 

Medina  Twp.  v.  Perkins,  48  Mich.  67,  11 
N.  W.  810;  Stehhins  v.  Keene  Twp,  55  Mich. 
552,  22  N,  W.  37 ;  Moore  v.  Kenockee  Twp, 
75  Mich.  332,  4  L.  R.  A.  555,  42  N.  W.  944; 
Converse  v.  Blumrioh,  14  Mich.  120,  90  Am. 
Dec.  230 ;  McKeller  v.  Monitor  Twp.  78  Mich. 
487,  44  N.  W.  412;  Campbell  v.  Kalamazoo, 

80  Mich.  655,  45  N.  W.  652;  Moon  v.  Ionia, 

81  Mich.  635,  46  N.  W.  25;  Blank  v.  Livonia 
Twp.  95  Mich.  229.  54  N.  W.  877;  Randail 
V.  Southfield  Twp,  116  Mich.  501,  74  N.  W. 
716;  Atherton  v.  Bancroft,  114  Mich.  241, 
72  N.  W.  208. 

The  court  properly  submitted  the  question 
to  the  jury,  whether  or  not  the  alleged  in- 
spection and  examination  of  the  bridge  was 
reasonable  and  well  calculated  to  discover 
the  defect. 

McKeller  v.  Monitor  Twp.  78  Mich.  490, 
44  N.  W.  412. 

Hooker,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  was  injured  upon  a  Tuesday 
night,  through  the  absence  of  a  short  board  or 
plank  forming  part  of  a  bridge  floor,  which 
was  first  noticed  to  be  loose  on  the  Saturday 
night  previous.  On  that  occasion  it  was 
laid  back  in  place  by  the  observer.  On  Mon- 
day or  Tuesday  evening  the  witness  who 
first  discovered  that  it  was  loose  found  that 
it  was  gone,  and  laid  a  piece  of  sewer  crock 
o^er  the  place  where  the  missing  board  had 
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been.  The  evidence  showed  that  the  city 
employed  a  man  to  walk  o^er  its  walks  and 
bridges,  including  this  bridge,  with  a  view 
to  the  immediate  repair  of  defects.  Appiu-- 
ently  his  duty  was  not  to  tear  up  boards  to 
examine  the  joists  below,  but  merely  to  in- 
spect by  looking  at  and  trying  the  walks 
and  planks,  by  stepping  upon  them,  and  no- 
ticing any  outward  signs  of  weakness  or 
danger.  The  circuit  court  permitted  tha 
jury  to  find  a  verdict  against  the  defendant 
upon  the  ground  that  it  did  not  make  a  rea- 
sonable inspection  of  the  bridge,  and  that  it 
was  the  duty  of  the  city  to  make  such  inspec- 
tion. The  court's  chai-ge  contained  the  M- 
lowing:  "Under  the  statute  whidh  1  have 
read  to  you,  the  notice  mentioned  tlMKrein 
may  be  either  actual  or  constructive, — ^ac- 
tual, where  some  officer  of  the  city,  forming 
a  part  of  that  branch  of  the  city  govemineat 
having  some  authority  in  respect  to  side- 
walks of  said  city,  is  directly  caUcd  to  sucii 
defect;  constructive,  wheie  the  defect  is  of 
such  a  character^  and  haa  existed  for  such 
a  period,  that  the  city  is  guilty  of  negligence 
in  not  being  aware  of  such  defect;  and  in 
such  case  the  law  presumes  that  the  city  ac- 
tually knew  of  such  defect.  But,  in  order 
to  make  the  law  in  regard  to  constructive 
notice  apply,  you  must  be  able  to  find  from 
a  preponderance  of  the  evidence  that  at  the 
very  place  where  it  is  claimed  the  injury  was 
received  the  bridge  was  not  in  good  repair 
and  in  a  condition  reasonably  safe  iuhi  fit 
for  travel,  and  that  the  city  was  guilty  of 
negligence  in  not  informing  itself  of  such 
condition,  and  that  sufficient  time  had 
elapsed  after  the  city,  by  the  exercise  of 
ordinary  care,  could  have  informed  itself  of 
sueh  defect,  and  have  had  a  reasonable  op- 
portunity to  make  such  repairs.  1  will  also 
state  to  you  that,  in  order  to  make  the  city 
liable,  you  must  be  able  to  find  from  a  pre- 
ponderance of  the  evidence  that  the  city  was 
negligent  in  not  ascertaining  the  existence 
of  the  unsafe  condition;  and  that,  had  it 
performed  its  duty  in  that  respect,  it  would 
have  had  reasonable  opportunity  to  put  it  in 
a  condition  required  by  law."  Previous  to 
the  year  1879  those  who  suffered  injury 
through  accidents  due  to  the  neglect  of  mu- 
nicipalities to  keep  the  highways  in  a  rea- 
sonably safe  condition  had  no  right  of  ac- 
tion against  such  municipalities.  See  Mer- 
kle  V.  Bennington  Twp.  58  Mich.  158,  55  Am. 
Rep.  606,  24  N.  W.  776,  and  cases  cited.  In 
that  year  an  act  was  passed  creating  a  lia- 
bility in  such  cases.  In  1887  a  new  act  was 
passed,  much  like  that  of  1879,  which  it  su- 
perseded, and  plaintiff's  action  rests  upon 
the  later  act.  Pub.  Acts  1887,  p.  345.  Sec- 
tion 1  gives  a  right  of  action  for' damages  to 
any  person  sustaining  bodily  injury  by  rea- 
son of  neglect  to  keep  highways,  sidewalks, 
and  bridges  in  reasonable  repair  and  in  con- 
dition reasonably  safe  and  fit  for  travel,  by. 
the  township  whose  authority  extends  over 
the  same.  Section  2  is  as  follows :  ''If  any 
horse  or  other  animal,  or  any  cart,  carriage, 
or  vehicle,  or  other  property,  shall  receive 
any  injury  or  damage  by  reason  c^  neglect 
by  any  township,  village,  city,  or  corporn- 
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tion  to  keep  in  repair  any  public  highway, 
street,  bridge,  sidewalk,  crosswalk,  or  cul- 
yert»  the  township,  village,  city,  or  corpora- 
tion whose  duty  it  is  to  keep  such  public 
highway,  street,  bridge,  sidewalk,  crosswalk, 
or  culvert  in  repair  shall  be  liable  to  and 
shall  pay  the  owner  thereof  just  damages, 
whioh  may  be  recovered  in  an  action  of  tres- 
pass on  the  case  before  any  court  of  common 
jurisdiction:  provided,  that  in  all  actions 
brought  under  this  act  it  must  be  shown  tfant 
such  township,  village,  or  city  has  had  rea- 
sonable time  and  opportunity  after  knowl-  j 
edge  by  or  notice  to  such  township,  village, 
or  city  that  such  highways,  streets,  bridges, 
sidewalks,  crosswalk,  or  culvert  have  become 
unsafe  or  unfit  for  travel,  to  put  the  same 
in  the  proper  condition  for  use,  and  has  not 
used  reasonable  diligence  therein  after  such 
knowledge  or  notice."  The  defense  in  this 
case  is  that  the  plaintiff  has  failed  to  show 
th&t  the  township  had  knowledge  or  notice 
that  the  bridge  was  unaale  or  unfit  for 
travel,  as  required  by  the  proviso.  It  is  not 
claimed  that  the  defendant's  officers  had  ac- 
tual notice  that  the  plank  was  loose,  or  that 
the  bridge  was  in  any  way  unsafe,  or  likely 
to  become  so  in  the  near  future;  but  it  is 
contended  that  the  stringer  had  begun  to  de- 
cay, and  that  the  township  had  constructive 
notice  of  that  fact  through  its  alleged  neg- 
lected duty  of  a  proper  inspection,  and  we 
are  cited  to  the  case  of  Moore  v.  Kenockee 
Twp.  75  Mich.  332,  4  L.  R.  A.  655,  42  N.  W. 
944,  as  an  authority  supporting  the  conten- 
tion. In  that  case  contention  was  made  that 
recovery  could  not  be  had  in  the  abeence  of 
express  notice,  but  the  court  held  that  such 
would  be  a  too  strict  construction  of  the  act, 
and  that  the  circumstances  might  justify  the 
jury  in  finding  that  the  township  had  what 
was  called  "constructive  notice.  The  lan- 
^age  which  counsel  urge  so  forcibly  is  used 
in  that  case  [Medina  Ttop,  y,  Perkins,  48 
Mich.  7h  11  N.  W.  811]  as  it  had  been  in 
others,  vie,:  "A  defect  may  exist  and  be 
unknown,  and  the  town  still  be  liable  on  the 
gri'ound  thnt  the  prime  fault  consists  in  be- 
ing ignorant,  it  being  a  dear  principle  that 
a  want  of  knowledge  may,  in  given  circum- 
stances, imply  a  want  of  care."  Upon  this 
and  similar  language  is  based  the  argument 
that  the  township  is  chargeable  with  con- 
structive notice  of  all  things  which  the  prop- 
er performance  of  the  alleged  neglected  rou- 
tine duty  of  inspection  would  have  dis- 
closed, and  it  is  said  that,  although  no  offi- 
cer supposed  the  bridge  was  in  any  respect 
weak,  or  had  any  reason  to  believe  or  even 
suspect  it,  yet  toe  failure  to  ascertain  the 
fact  is  due  to  neglect;  hence  the  township 
is  chargeable  with  the  notice  that  the  stat- 
ute makes  essential  to  a  right  recovery.  It 
seems  obvious  that  such  a  rule  is  equivalent 
to  charging  the  town  for  neglect  to  keep  its 
bridge  in  safe  condition,  and  that  the  decla- 
ration might  aa  well  charge  such  neglect  di- 
rectly as  through  the  circumlocution  of  con- 
structive notice^  and  that  the  result  is  the 
practical  nullification  of  the  proviso  requir- 
ing notice;  but  it  is  urged  that  the  decisions 
admit  of  no  other  interpretation,  and  have 
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settled  the  question  in  accordance  with  the 
contention  of  the  plaintiff's  counsel.  We 
will  review  the  history  of  this  question. 

The  case  of  Medina  Ttop.  v.  Perkins,  48 
Mich.  67,  11  N.  W.  810,  is  the  rock  upon 
which  plaintiff  bases  his  claim.  It  arose 
under  the  earlier  statute,  which  did  not  con- 
tain the  requirement  that  knowledge  or  no- 
tice should  be  shown.  It  was  there  said 
that,  while  "township  officers  are  only  re- 
quired to  exercise  ordinary  care  and  pru- 
dence and  reasonable  intelligence  in  perform- 
ing their  duty  of  supervising  the  condition 
of  roads  and  bridges  and  keeping  them  in  re- 
pair," "want  of  knowledge  sometimes  im- 
plies a  want  of  due  care;- as,  where  township 
officers,  whose  duty  it  is  to  keep  bridges  in 
a  safe  condition,  do  not  know  of  defects  which 
an  examination  would  readily  disclose."  In 
the  case  of  Stehbins  v.  Keene  Ttop.  55  Mich. 
562,  22  N.  W.  37,  the  language  of  Medina 
Ttop,  V.  Perkins  was  repeated,  viz.:  "A  de- 
fect may  exist  and  be  unknown,  and  the 
town  still  be  liable,  on  the  ground  that  the 
prime  fault  consisto  in  being  ignorant;  it 
being  a  clear  principle  that  a  want  of  know|- 
.edge  may,  in  given  circumstances,  imply  a 
want  of  care  [i.  e.,  negligence].  .  .  .  The 
general  duty  of  a  township  is  to  exei'cise 
through  ite  officers  a  reasonable  supervision 
over  ite  ways  and  bridees,  and  within  fairly 
practicable  limite  to  be  watehful  of  their 
condition  and  trustworthiness,  and  see  that 
they  are  kept  in  a  reasonably  safe  condition 
for  public  travel.  Ite  officers  may  not  ig- 
nore the  dictetee  of  common  sense  and  the 
lessons  of  ordinary  experience,  and  refuse  to 
see  or  refuse  to  need  what  others  see  and 
others  understend.  When  it  is  generally 
known  that  a  bridge  has  become  decrepit,  or 
when  a  bridge  has  stood  so  long  that  there 
is  much  suspicion  of  it,  the  officers  of  the 
township  may  not  disregard  the  warning 
conveyea  by  these  circumstances,  and  think 
to  excuse  their  neglect  to  teke  action  on  the 
ground  of  having  had  no  actual  notice  of  a 
dangerous  infirmity."  See  also  Woodbury 
V.  OtDOsso,  64  Mich.  248,  31  N.  W.  130.  In 
the  year  1887  a  radical  change  was  made  in 
the  law.  See  Pub.  Acte  1887,  No.  264.  The 
act  will  be  found  in  chapter  91,  Gomp.  Laws, 
where  copious  notes  give  the  history  of  this 
legislation  and  its  judicial  interpretetion. 
The  importent  change  is  found  in  the  pro- 
viso to  §  3442.  It  reads  as  follows:  "Pro- 
vided, that  in  all  actions  brought  under  this 
act  it  must  be  shown  that  such  township, 
village,  or  city  has  had  reasonable  time  and 
opportunity  aiter  knowledge  by  or  notice  to 
such  township,  village,  or  city,  that  such 
highways,  streete,  bridges,  sidewalks,  cross- 
walk, or  culvert  have  become  unsafe  or  unfit 
for  travel,  to  put  the  same  in  the  proper  con- 
dition for  use,  and  has  not  used  reasonable 
diligence  therein  after  such  knowledge  or  no- 
tice." It  will  be  obsei-ved  that  this  language 
implies  that  a  municipality  can  only  be  held 
liable  for  injuries  through  defects  of  which 
it  had  notice  or  knowledge.  As  this  was  the 
substantial  change  made,  we  must  conclude 
that  mere  neglect  was  not  thereafter  to  be 
enough  to  create  a  liability,  and  that  the 
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new  act  required,  not  only  proof  of  negligence 
in  permitting  the  defect  to  exist,  but  also 
knowledge  or  notice  of  its  existence,  and  an 
opportunity  to  remedy  the  defect  after  such 
notice  or  knowledge.  The  pointed  language 
of  the  act  forbids  any  other  construction, 
and  we  should  expect  to  find  that  thereafter 
proof  of  notice  or  knowledge  was  held  indis- 
pensable. We  will  examine  subsequent 
cases. 

At  the  June^  1889,  term  of  this  court,  the 
case  of  Moore  v.  Kenockee  Twp.  was  heard. 
See  75  Mich.  332,  4  L.  R.  A.  555,  42  N.  W. 
044.  That  case  arose  under  the  law  of  1879, 
and  it  was  contended  that  the  plaintiff's 
cause  of  action  was  destroyed  by  the  repeal 
of  the  earlier  by  the  later  act  The  court 
held  otherwise,  however.  That  being  set- 
tled, the  court  proceeded  to  ascertain  wheth- 
er the  case  had  been  brought  within  the  re- 
strictions of  the  amendatory  act  as  to  notice. 
It  is  observable  that  the  court  did  not  say 
that  the  cause  of  action  would  be  proved  by 
showing  a  defect  long  existing,  and  a  failure 
to  inspect  or  to  discover  it,  or  that  no  no- 
tice waa  necessary,  as  might,  perhaps,,  be 
supposed  from  the  case  of  Carver  v.  Detroit 
d  8.  PI,  Road  Co,  61  Mich.  585,  28  N.  W.721, 
but  proceeded  to  determine  what  would  be 
sufficient  notice,  denying  the  contention  of 
the  defendant  that  proof  of  actual  knowledge 
or  express  notice  was  essential.  It  quoted 
the  testimony,  which  showed  that  the 
stringers  were  rotten,  and  that  such  fact  was 
open  to  casual  observation;  that  they  were 
very  old,  which  tended  to  corroborate  the 
statement  as  to  condition ;  that  at  least  three 
different  officers  of  the  township  were  noti- 
fied of  the  fact;  and  that  one  of  them  re- 
moved the  planking,  and  put  on  new,  there- 
by necessarily  having  an  opportunity  to  ob- 
serve the  rotten  condition  of  the  stringers, 
patent  to  observation,  and  seen  by  others. 
Upon  this  proof  the  court  in'.stiucted  the 
jury  that:  "In  regard  to  the  information 
claimed  to  have  been  given  to  the  commis- 
sioner by  the  witness  Shulter,  you  will  de- 
termine from  the  evidence  what  was  said, 
and  whether  it  was  sufficient  to  fairly  apprise 
the  commissioner  that  the  bridge  was  un- 
safe. ...  If  you  believe  that  to  be  the 
fact  from  the  evidence, — that  is,  that  it  was 
unsafe,  and  that  the  town  officers,  namely, 
the  conmiissioners  or  overseers  of  highways, 
had  actual  notice  thereof,  and  they  had  un- 
reasonably neglected  to  repair  the  bridge, 
and  make  it  reasonably  safe  for  travel,  hav- 
ing sufficient  time  to  do  so, — the  defendant 
would  be  liable:  .  .  .  provided,  that  you 
find  that  the  engine  of  plaintiff  was  not  of 
such  weight  as  to  be  unreasonable  to  be 
transported  over  the  bridge,  and  the  plain- 
tiff himself  was  not  guilty  of  want  of  ordi- 
nary care  and  caution  in  crossing  it.  It  is 
the  duty  of  a  township,  through  its  officers, 
to  exercise  reasonable  supervision  over  its 
roads  and  bridges, — to  see,  within  practica- 
ble limits,  that  they  are  kept  in  reasonably 
safe  condition  for  public  travel.  Its  officers 
may  not  ignore  the  dictates  of  common  sense 
and  the  lessons  of  ordinary  experience,  or  re- 
fuse to  see  or  refuse  to  heed  what  others  nee 
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and  others  understand.  When  it  is  gener- 
ally known  that  a  bridge  has  become  de- 
crepit, or  when  a  bridge  ha^  stood  so  long 
that  there  is  much  suspicion  of  it,  the  offi- 
cers of  the  township  may  not  disregard  the 
warning  conveyed  to  take  action  on  the 
ground  of  having  no  actual  notice  of  the 
dangerous  infirmity.  This  is  substantially 
the  rule  laid  down  by  the  supreme  court  of 
this  state  in  another  case  on  this  subject, 
and  I  think  it  also  applicable  to  this  case. 
So  that,  if  no  actual  notice  of  the  bridge'  be- 
ing unsafe  was  given  to  the  township  officers, 
still,  if  they,  by  the  exercise  of  reasonable 
care,  such  as  men  possessed  of  ordinary  and 
reasonable  intelligence  might  exercise,  wou!d 
have  known  of  such  condition,  or  if  through 
any  other  means  they  had  actual  knowledge 
that  the  bridge  was  unsafe,  this  would  an- 
swer the  requirements  of  the  statute  as  to 
notice  or  knowledge  on  the  part  of  the  de- 
fendant." After  some  Quotations  from 
cases  which  arise  under  the  law  of  1879, 
which  the  court  said  were  pertinent  as  aids 
to  construction,  it  was  added  that  the  de- 
fendant's counsel  contended  that  under  the 
later  act  proof  was  required  that  the  defects 
existed,  and  that  the  township  had  reason- 
able time  and  opportunity  to  put  the  bridge 
in  repair,  after  express  (italicized)  knowl- 
edge or  information  of  such  defects,  and 
that:  "The  language  of  the  stiitute  is,  aft- 
er knowledge  by  or  notice  to  such  township.' 
The  word  'notice'  is  not  used  as  synonymous 
with  the  word  'knowledge.'  Whatever  fair- 
ly puts  a  party  upon  inquiry  is  sufficient  no- 
tice, where  the  means  of  knowledge  are  at 
hand;  and  if  a  party  omits  to  inquire,  he  is 
then  chargeable  with  all  the  facts  which, 
by  a  proper  inquiry,  he  might  have  ascer- 
tained." This  was,  in  effect,  holding  that 
notice  of  facts  which  would  lead  an  ordina- 
rily prudent  man  to  make  an  examination, 
which,  if  made,  would  disclose  the  defects 
which  caused  the  injury,  was  sufficient  no- 
tice. As  the  term  "constructive  notice"  is 
given  prominence  in  the  discussion  of  the 
case  before  us,  we  remark  that  it  is  used  in 
the  case  under  discussion  as  it  occurs  in  a 
quotation,  where  Mr.  Justice  Cooley  is  said 
to  have  laid  down  a  rule  that  justified  the 
statement  in  the  Kenockee  Case  that  "what- 
ever fairly  puts  a  party  on  inquiry  is  suffi- 
cient notice."  The  quotation  was  as  fol- 
lows: "In  Converse  v.  Blumrich,  14  Mich. 
120,  90  Am.  Dec.  230,  Mr.  Justice  Cooley 
laid  down  the  rule  as  follows:  'A  person 
is  chargeable  with  constructive  notice  where, 
having  the  means  of  knowledge,  he  does  not 
use  them.' "  A  reference  to  that  case  will 
show  the  connection  in  which  Mr.  Justice 
Cooley  used  that  language.  He  continued 
as  follows:  "If  he  has  knowledge  of 
such  facts  as  would  lead  any  honest  roan 
using  ordinary  caution  to  make  further  in- 
quiries, and  does  not  make,  but,  on  the  con- 
trary, studiously  avoids  making,  such  obvi- 
ous inquiries,  he  must  be  taken  to  have  no- 
tice of  those  facts  whicb,  if  he  had  used  such 
ordinary  diligence,  he  would  readily  have  as- 
certained. Wilt f  bread  v.  Boulnois,  1  Younge 
&  C.  Exch.  303.     But  he  cannot  be  bound  to 
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do  more  than  to  apply  to  the  party  in  inter- 
est for  information,  and  will  not  be  respons- 
ible for  not  pushing  his  inquiries  further, 
unless  the  answer  which  he  receives  corrobo- 
rates the  prior  statements,  or  reveals  the  ex- 
istence of  other  sources  of  information."  We 
see  from  this  that  it  falls  short  of  the  claim 
that  notice  is  to  be  presumed,  because  of  a 
failure  to  inspect  or  inquire  in  the  perform- 
ance of  routine  duty,  but  does  hold  that  it 
may  be  predicated  on  some  information 
which  should  lead  the  mind  to  suspect  dan- 
ger, and  therefore  inquire.  And  in  sueh 
case  it  is  not  a  conclusive  presumption  of 
law,  as  it  is  necessary  for  a  jury  to  deter- 
mine the  extent  of  his  information  and  of 
his  duty  to  inquire.  It  may  be  said  that  the 
following  language  in  the  charge  covers  the 
plaintiff's  contention,  and  that  by  affirming 
the  case  this  court  adopted  it,  vie,:  "So 
that,  if  no  actual  notice  of  the  bridge  being 
unsafe  was  given  to  the  township  officers, 
still,  if  they,  by  the  exercise  of  reasonable 
care  such  as  men  possessed  of  ordinary  and 
reasonable  intelligence  might  exercise,  would 
have  known  of  such  comiition."  But  this 
must  be  read  in  the  light  of  whait  precedes 
and  follows.  The  whole  paragraph  of  the 
charge  is  as  follows :  "When  it  is  generally 
known  that  a  bridge  has  become  decrepit,  or 
when  a  bridge  has  stood  so  long  that  there 
is  much  suspicion  of  it,  the  officers  of  the 
township  may  not  disregard  the  warning 
oonreyed  to  take  action  on  the  ground  of 
having  no  actual  notice  of  the  dangerous  in- 
firmity. Tliis  is  substantially  the  rule  laid 
down  by  the  supreme  court  of  this  state  in 
another  case  on  this  subject,  and  I  think  it 
also  applicable  to  this  case.  So  that,  if  do 
actual  notice  of  the  bridge  being  unsafe  was 
given  to  the  township  officers,  still,  if  they, 
by  the  exercise  of  reasonable  care,  such  as 
men  possessed  of  ordinary  and  reasonable  in- 
telligence might  exercise,  would  have  known 
o!  such  condition,  or  if  through  any  other 
means  they  had  actual  knowledge  that  the 
bridge  was  unsafe,  this  would  answer  the  re- 
quirements of  the  statute  as  to  notice  or 
knowledge  on  the  part  of  defendant."  The 
court  so  understood  it,  and  approved  of  the 
charge  as  a  whole,  in  the  folio  wing  language: 
"We  think  the  charge  of  the  court,  taken  as 
a  whole,  was  within  the  rule,  even  if  the  tes- 
timony did  not  show  the  township  had 
knowledge  of  the  unsafe  condition  of  the 
bridge;  but  there  was  some  evidence  to  go 
to  the  jury  that  the  township  officers  whose 
duty  it  was  to  repair  the  bridge  had  knowl- 
edge of  its  unsafe  condition,  and  that  ques- 
tion was  fairly  left  for  their  consideration, 
under  the  charge  of  the  court.  Brown  was 
commissioner  of  highways,  ajid  was  advised 
in  1886  that  certain  bridges  were  out  of  re- 
pair,— this  bridge  among  the  number, — and 
there  is  no  claim  that  he  made  or  attempted 
to  make  any  examination  of  them.  In  the 
same  year  the  overseer  of  highways  of  that 
district  was  also  notified,  and  the  only  re- 
pair made  was  the  putting  on  of  new  planks. 
It  is  contended,  however,  that  notice  to  the 
overseer  of  highways  was  not  notice  to  the 
township.  How.  Anno.  Stat.  S  1445,  pro- 
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vides  that  highway  commissioners,  street 
commissioners,  and  all  other  officers  having 
charge  of  bridges,  etc.,  and  tlie  care  and  re- 
pair thereof,  are  hereby  made  and  declared 
to  be  the  officers  of  the  township,  etc.,  where- 
in they  are  elected;  and  by  section  1379  it 
is  further  provided:  The  overseer  shall 
have  the  care  of  all  bridges  within  his  dis- 
trict, and  shall  see  that  the  same  are  kept 
in  repair,  and,  when  the  cost  of  repairing 
any  bridge  shall  exceed  twenty  dollars  he 
shall  report  to  the  commissioner  the  condi- 
tion of  such  bridge,  and  the  necessity  for 
such  repairs.'  Under  the  circumstances 
here  stated  the  court  very  properly  refused 
the  instructions  asked  by  counsel  for  defend- 
ant, and  we  find  no  error  in  the  charge  as 
given.  It  is  conceded  that  this  testimony 
would  have  sustained  the  general  verdict  un- 
der the  act  of  1879.  We  think  it  equally 
clear  that  it  sustains  the  verdict  under  the 
act  of  1887."  The  foregoing  discussion 
shows  the  actual  Questions  decided  in  the 
Kenookee  Case,  and,  unless  we  are  to  g^ve 
technical  effect  to  some  of  the  language,  to 
the  exclusion  of  other  portions  and  without 
regard  to  what  was  really  in  issue,  we  may 
reasonably  say  that  the  case  did  not  commit 
the  court  to  the  doctrine  for  which  the  plain- 
tiff contends.  In  the  case  of  Carroll  v.  Car- 
roll, 16  How.  287,  14  L.  ed.  941,  the  Supreme 
Court  of  the  United  States,  through  Mr. 
Chief  Justice  Marshall,  condemns  such  prac- 
tice in  the  following  language:  "'It  is  a 
maxim  not  to  be  disrega^ed,  that  general 
expressions  in  every  opinion  are  to  be  taken 
in  connection  with  the  case  in  which  those 
expressions  are  used.  If  they  go  beyond  the 
case,  they  may  be  respected,  but  ought  not 
to  control  the  judgment  in  a  subsequent  suit 
when  the  very  point  is  presented.  The  rea- 
son of  this  maxim  is  obvious.  The  question 
actually  before  the  court  is  investigated 
with  care,  and  considered  in  its  full  extent. 
Other  principles  which  will  serve  to  illus- 
trate it  are  considered  in  their  relation  to 
the  case  decidedj  but  their  possible  bearing 
on  all  other  cases  is  seldom  completely  in- 
vestigated.' The  cases  of  Ex  parte  Christy, 
3  How.  292,  11  L.  ed.  603,  and  Jennesa  v. 
Peck,  7  How.  612,  12  L.  ed.  841,  are  an  il- 
lustration of  the  rule  that  any  opinion  given 
here  or  elsewhere  cannot  be  relied  on  as 
binding  authority  unless  the  case  called  for 
its  expression.  Its  weight  of  reason  must 
depend  on  what  it  contains."  This  court 
has  announced  the  same  doctrine  repeatedly. 
We  feel  justified  in  saying,  therefore,  that 
the  Kenockee  Case  does  not  settle  the  ques- 
tion raised  against  the  defendant's  conten- 
tion. 

The  Kenockee  Case  was  followed  in  point 
of  time  by  two  cases  which  were  decided  the 
same  day.  They  were  McKeller  v.  Monitor 
Twp,  78  Mich.  485,  44  N.  W.  412,  and  Blaaik 
V.  Livonia  Twp.  79  Mich.  1,  44  N.  W.  157. 
Both  opinions  are  written  by  Mr.  Justice 
Champlin.  In  the  former  of  these  a  strinjyer 
broke  under  a  steam  boiler  filled  with  hot 
water,  and  plaintiff's  horses  were  injured  by 
steam.  The  defect  alleged  and  proved  was 
an  internally  rotten  stringer.    The  overseer 
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testified  that  lie  inspected  tiiat  stringer  two 
weeks  before  the  accident,  and  that  it  ap- 
peared to  be  sound.  The  circuit  judge 
charged  as  follows:  "But  another  witness, 
who  was  the  overseer  of  highways  of  the 
township,  savB  tluit  at  a  certain  time  he  ex- 
amined the  bridge,  and  examined  this  par- 
ticular stringer,  and  he  has  toM  you  what 
he  found.  I  do  not  recollect  myself  the  ex- 
act time  that  he  says  he  made  this  examinsr 
tion,  but  you  will  probably  recollect  it.  In 
your  judgment,  diet  that  overseer  then  find 
the  bridge  to  be  reasonably  safe  and  fit  for 
travel?  If  not,  he  then  and  there  had  no- 
tice; that  is,  if  the  bridge  was  then  unsafe 
and  unfit  for  travel,  and  he  was  there  for 
the  purpose  of  making  an  examination,  and 
did  maJce  an  examination,  as  he  says,  of 
course  the  township  then  and  there  had  no- 
tice that  it  was  unsafe  and  unfit  for  travel. 
I  say,  if  that  was  so,  and  he  was  making  that 
examination,  he  had  that  notioe,  and  so  the 
town  had.  If  this  timber  was  so  rotten  as 
to  be  unsafe  at  the  time  of  the  accident,  then 
was  it  probably  safe  and  sound  at  the  time 
he  saw  it?  Was  it  possible  for  the  timber 
to  be  as  safe  as  he  says  it  was  when  he  saw 
it,  and  then  to  be  as  rotten  as  the  other  wit- 
nesses say  it  was  when  it  broke  T  Is  it  pos- 
sible that  the  stick  was  then  rotten,  or  that 
it  was  then  sound?  Was  his  examination 
careful  and  thorough?  If  you  come  to  the 
conclusion  that  the  stick  was  sound  when  he 
saw  it.  then  it  follows,  of  course,  that  from 
that  examination  he  got  no  knowledge  or 
notice  that  would  bind  the  township, — no 
notice  or  knowledge  of  any  unsoundness. 
But  if  it  was  then  rotten  he  ought  to  have 
found  it  out,  and  it  was  negligence  in  him, 
and  it  was  negligence  in  the  township,  not 
to  find  it  out.  If  the  stick  was  rotten,  and 
he  examined  it  for  rot,  he  and  the  township 
had  notice  of  its  rottenness,  whether  he 
found  it  or  not.  If  an  oak  log  of  that  size 
and  exposure  to  view  is  so  rotten  as  to  be 
unsafe  for  use,  anybody  that  exercises  ordi- 
nary prudence  and  care  and  good  judgment  can 
find  it  out  if  he  tries."  This  did  not  receive 
the  approval  of  this  court,  which  said :  "The 
circuit  judge,  in  this  portion  of  his  charge, 
pretty  effectually  impeached  this  witness, 
and,  we  think,  lost  sight  of  the  other  testi- 
mony that,  to  appearances,  the  stringer  was 
sound  upon  the  surface.  If  the  jury  be- 
lieved that  it  did  so  appear  upon  the  surface, 
then,  in  the  absence  of  actual  knowledge  or 
notice,  the  question  would  be  whether  they 
had  used  due  diligence  in  discovering  the 
defect,  and  neglected  to  do  that  which  com- 
mon prudence  and  caution  required  them  to 
do  to  ascertain  the  condition  of  the  timber." 
It  is  contended  that  this  implies  a  liability 
resting  upon  a  duty  to  inspect,  but  the  most 
that  it  can  justly  be  said  to  imply  is  that 
the  jury  might  find  that  the  inspection  ac- 
tually made  should  have  put  him  on  inquiry, 
and  it  was  held  that  the  judge  was  wrong 
in  saying  that  even  this  was  notice  of  a 
latent  defect.  It  certainly  does  not  say  that, 
had  no  inspection  been  made,  the  township 
would  have  been  chargeable  with  notice.  If 
it  were,  all  of  the  reasoning  about  notice 
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would  be  a  work  of  supererogation,  for  the 
court  might  as  well  have  said  that  tJie  town- 
ship was  liable  for  its  failure  to  inspect 
properly,  under  its  duty  to  keep  the  high- 
ways in  repair.  That  would  have  been,  aa 
to  claimant,  tantamount  to  saying  that  the 
amendatory  act  really  made  no  change  in  the 
law  theretofore  existing.  We  ought  not  to 
put  such  a  construction  upon  this  case  un- 
less it  is  unavoidable;  and  it  is  not,  for  we 
can  as  well  say  that  what  was  meant  was  that 
the  inspection  of  the  bridge  actually  made, 
considering  the  proved  condition  of  the 
bridffe,  of  necessity  conveyed  information 
which  should  have  put  the  officer  on  inquiry, 
as  any  other  information  of  the  facts  dis- 
covered would  have  done,  and  therefore  that 
the  jury  might  say  it  was  notice,  under  the 
Kenookee  Case. 

The  case  of  Blank  v.  Livonia  Twp.  79 
Mich.  1,  44  K.  W.  157,  was  a  similar  case  of 
internal  rotting.  Actual  notice  was  proved, 
given  by  a  bridge  builder  to  the  commission- 
er. He  pronounced  the  bridge  defective,  and 
offered  to  build  a  new  one.  The  commis- 
sioner replied  that  "it  needed  only  a  new 
stringer,''  and  this  was  put  in.  The  commis- 
sioner at  this  time  examined  one  stringer, 
and,  finding  no  visible  defect,  concluded  that 
the  bridge  was  all  right.  The  opinion  says : 
"The  main  question  in  controversy  was 
whether  the  defendant  knew,  or  ought  to 
have  known,  of  the  existence  of  the  defect 
in  the  west  stringer  o'f  the  bridge.  No  ac- 
tual notice  of  tiie  particular  defect  was 
shown.  The  members  of  the  township  board 
and  the  highway  commissioner  after  Octo- 
ber, 1887,  never  heard  of  the  bridge  being 
out  of  repair,  and  had  no  knowledge  and  no 
notice  of  the  defect  in  the  west  stringer  un- 
til after  the  accident.  The  question  wa% 
therefore,  narrowed  down  to  whether  they 
ought  to  have  known  it.  and  that  resolved  it- 
self into  whether  they  had  used  due  dili- 
gence in  inspecting  the  bridge,  and  due  cau- 
tion and  prudence  to  ascertain  and  discover 
defects  therein.  The  care  and  caution  re- 
quired in  ascertaining  whether  timbers  in 
a  bridge  are  sound  must  necessarily  depend 
in  a  measure  upon  the  length  of  time  the 
bridge  has  been  built;  especially  is  this  so 
in  respect  to  the  soundness  or  unsoundness 
of  the  timber  from  internal  decay  or  *dry 
rot.'  The  kind  of  timber  also  has  a  bear- 
ing upon  the  subject,  and  whether  round  or 
square.  In  this  case  both  pieces  of  tiiflber 
of  which  the  stringers  were  made  were  taken 
from  the  same  tree,  and  were  swamp  oak. 
Seven  months  before  the  accident  the  cast 
stringer  was  removed,  and  replaced  by  a 
new  one.  The  timber  was  sound,  but  it  had 
split,  which  made  it  defective.  With  this 
fact  before  him,  there  was  nothing  to  lead 
him  to  suspect  that  the  other  stringer  was 
decayed  internally.  Nevertheless,  he  in- 
spected it,  and  tested  it  in  such  manner  as 
he  could  without  boring  into  it.  The  length 
of  time  such  timber,  in  such  position  and 
use,  usually  remained  sound,  had  an  import- 
ant bearing  upon  the  extent  and  manner  of 
inspection  required  of  the  commissioner.  It 
is  common  knowledge    that    some    kinds  of 
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timber  remain  sound  longer  than  others^ 
when  exposed  to  the  elements;  and  aa  bear- 
ing upon  the  care  and  prudence  of  the  com- 
missioner in  making  the  inspection  in  Octo- 
ber, 1887,  the  testimony  of  the  bridge  build- 
er, as  an  expert,  ought  to  have  been  received. 
This  doubtless  would  have  involved  the  in- 
quiry and  elicited  the  fact  as  to  the  length 
of  time  occupied  in  sapping  the  vitality  of 
timber  which  is  inflicted  with  an  internal 
decay  or  dry  rot,  and  the  necessary  and 
proper  means  of  discovering  its  existence. 
It  seems  to  have  been  assumed  that  because 
the  stringer  broke  from  dry  rot  in  May, 
1888,  it  was  equally  defective  from  that 
cause  in  October,  1887.  But  there  is  no  such 
presumption.  A  state  of  facts  once  existing 
IS  sometimes  and  usually  presumed  to  con- 
tinue, but  they  are  not  presumed  to  have  al- 
ways existed.  Because  the  condition  of  tl^e 
stringer  in  May,  1888,  was  that  of  a  piece 
of  timber  in  which  the  center  was  decayed 
or  rotten,  did  not  authorize  the  presumption 
that  it  was  always  rotten  from  the  time  it 
was  placed  in  the  bridge.  On  the  contrary, 
it  being  sound  then,  it  would  be  presumed  to 
remain  sound  for  such  length  of  time  as 
such  timber  usually  remains  sound  when  ex- 
posed as  that  was.  Townships  are  not  in- 
surers of  the  safety  of  the  bridges  and  high- 
ways within  their  limits.  The  statute  im- 
poses upon  them  the  duty  of  keeping  the 
highwafrs  and  bridges  in  repair,  and  in  a 
condition  reasonably  safe  and  fit  for  the  pub- 
lic travel.  But  they  are  liable  for  a  neglect 
of  this  duty  only  when  it  is  shown  that  such 
township  has  had  reasonable  time  and  op- 
portunity, after  knowledge  or  notice  to  such 
township  that  such  highway  or  bridge  has 
become  unsafe  or  unfit  for  travel,  to  put  the 
same  in  proper  condition  for  use,  and  has 
not  used  reasonable  diligence  therein  after 
such  knowledge  or  notice.  Pub.  Acts  1887, 
No.  264,  S  2.  When  the  defects  are  open  to 
view,  or  apparent  to  persons  traveling  over 
the  bridge  or  along  a  highway,  and  have  ex- 
isted such  a  length  of  time  that  the  proper 
officers  whose  duty  it  is  to  see  that  the  high- 
way is  kept  in  repair  would  be  considered 
negligent  in  not  seeing  such  defects,  then  the 
jury  may  presume  notice  or  knowledge  of 
such  defects;  but  this  presumption  cannot 
nrise  from  latent  defects  not  open  to  view.** 
This  case  was  reversed,  yet  it  is  now  claimed 
lo  be  authority  for  the  proposition  that  a 
liabiiity  can  exist  for  the  want  of  an  inspec- 
tion, notwithstanding  the  fact  that  the  case 
holds  that  there  was  no  liability,  though  an 
inspection  was  actually  made.  Stress  is 
laid  upon  some  language  used,  which  is  as 
follows:  "When  the  defects  are  open  to 
view,  or  apparent  to  persons  traveling  over 
the  bridge  or  alon^  a  highway,  and  have  ex- 
isted such  a  length  of  time  that  the  proper 
officers  whose  duty  it  is  to  see  that  the  high- 
way is  kept  in  repair  would  be  considered 
negligent  in  not  seeing  such  defects,  then  the 
jury  may  presume  notice  or  knowledge  of 
such  defects,  but  this  presumption  cannot 
arise  from  latent  defects  not  open  to  view. 
In  respect  to  latent  defects  in  the  timbers  of 
a  bridge,  it  is  the  duty  of  the  highway  com- 
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missioner  to  make  proper  and  seasonable  in- 
spection to  ascertain  its  condition  as  to 
safety  for  the  public  travel,  and  to  exercise 
due  care  and  caution  in  so  doing  to  find  de- 
fects; and  the  kind  of  inspection  and  the 
amount  of  care  and  caution  required  of  him, 
upon  which  to  predicate  negligence  in  the 
performance  of  the  required  duty,  will  de- 
pend upon  all  the  facts  and  circumstances 
of  the  particular  case,  and  the  particular 
neglect  of  duty  must  be  pointed  out.  In 
this  case  there  was  no  defect  apparent,  and 
no  actual  knowledge  by  or  notice  to  defend- 
ant of  the  defect  which  existed,  and  through 
which  the  accident  was  caused.  And  it  was 
not  pointed  out  or  shown  what  the  commis- 
sioner of  highways  ought  to  have  done  which 
he  did  not  do  to  discover  the  defect  in  the 
stringer  complained  of."  This  language 
can  as  well  be  held  to  apply  to  the  question, 
"Was  the  condition  of  the  bridge  such  as  to 
put  upon  inquiry  one  actually  inspecting 
it?"  If  a  township  is  liable  for  the  exist- 
ence of  latent  defects,  because  of  a  neglected 
duty  of  inspection,  why  did  the  court  say 
"that  a  presumption  of  notice  cannot  arise 
from  latent  defects,  not  open  to  view;"  and 
again,  "It  was  not  pointed  out  or  shown 
what  the  commissioner  ought  to  have  done 
which  he  did  not  do  to  discover  the  defect 
.  .  .  complained  of  (and  it  might  have 
been  added,  "after  having  his  attention 
called  to  the  defective  condition  of  the 
bridge)  T" 

This  Livonia  Case  was  before  the  court 
again  (95  Mich.  229,  64  N.  W.  877);  the 
opinion  being  written  by  Mr.  Justice  Long, 
who  also  wrote  the  Kenookee  Case,  On  this 
trial  the  case  turned  on  a  different  defect; 
viz,,  it  was  said:  "The  whole  strength  of 
the  bridge  depended  upon  the  good  condition 
of  these  parts  of  the  stringers.  Against  the 
shoulders  formed  by  these  notches  rested  the 
foot  of  each  brace,  and  the  whole  weight  of 
the  bridge,  and  whatever  it  carried  rested 
against  these  shoulders,  so  that  a  defect  in 
one  of  them  was  dangerous  to  the  whole 
structure.  It  would  seem  that  it  was  one 
of  the  places  that  an  ordinarily  prudent  man 
would  have  examined  when  he  found  that 
one  was  defective.  At  least,  it  was  a  ques- 
tion for  the  jury  to  determine  whether  there 
was  not  sufficient  notice  to  the  commission- 
er to  put  him  upon  inquiry  as  to  the  condi- 
tion of  the  other  stringer  at  that  place,  when 
he  found  the  east  one  so  defective  that  it 
had  to  be  removed.  If  this  examination  had 
been  made,  it  might  then  have  been  discov- 
ered that  the  west  stringer  was  also  defec- 
tive. Though  the  defect  was  latent,  the 
question  was  a  proper  one,  under  the  cir- 
cumstances shown,  for  the  jury  to  determine 
whether  the  officers  of  the  township  used  the 
diligence  necessary  in  ascertaining  the  con- 
dition of  the  bridge."  There  was  the  recog- 
nition of  the  same  rule,  viz.,  that  the  cir- 
cumstances actually  brought  home  to  the 
knowledge  of  the  officer  were  such  as  to  per- 
mit a  jury  to  say  that  they  should  have  put 
him  upon  inquiry,  which  would  have  led  to 
the  discovery  of  the  defect,  and  that  this 
was    sufficient    notice.     It    was    therefore 
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proper  to  use  the  language  upon  which  the 
changes  are  rung, — that  ''a  defect  may  exist 
and  be  unknown,  and  the  town  still  be  liable, 
on  the  ground  that  the  prime  fault  consists 
in  being  ignorant;  it  beine  a  clear  principle 
that  the  want  of  knowle^e  may,  in  given 
circumstancee,  imply  a  want  of  due  care." 
We  have  thus  seen  that  all  of  these  cases 
turn  upon  the  questions:  "What  is  suffi- 
cient notice?"  "What  will  authorize  the  sub- 
mission of  the  question  of  notice  to  the 
jury?" — and  none  of  them  purport  to  decide 
the  question  raised  here,  viz.:  "Whether 
notice  can  be  predicated  upon  a  mere  fail- 
ure to  perform  the  alleged  duty  of  inspec- 
tion, when  nothing  has  occurred,  or  been 
brought  to  the  officers'  Icnowledge  or  atten- 
tion, that  a  defect  is  even  suspected." 

There  are  other  cases  to  which  attention 
will  be  called  in  this  connection.  In  the 
case  of  Wakeham  v.  8t,  Clair  Twp.  91  Mich. 
19,  51  N.  W.  69G,  a  horse  stepped  in  a  hole 
in  an  embankment,  in  which  such  holes  were 
frequently  caused  by  the  action  of  water. 
The  court  held  that,  if  there  was  nothing 
upon  the  surface  of  the  highway  at  that 
point  to  give  notice  that  a  hole  was  being 
eaten  away,  the  plaintiff  could  not  recover, 
although  the  township  knew  that  such 
breaks  were  liable  to  occur  in  that  embank- 
ment, and  notwithstanding  its  duty  to  keep 
the  way  in  a  safe  condition.  In  Hemhling 
v.  Ch-and  Rapids,  99  Mich.  292,  58  N.  W. 
310,  a  sidewalk  was  out  of  repair.  The  trial 
court  again  gave  the  instruction:  "The  de- 
fect may  exist  and  be  unknown,  and  the  city 
still  be  liable,  on  the  ground  that  the  prime 
fault  may  consist  in  being  ignorant;  it  be- 
ing  a  clear  principle  that  a  want  of  knowl- 
edge may,  under  certain  circumstances,  im- 
ply want  of  due  care.  The  general  duty  of 
the  city  is  to  exercise,  through  its  officers,  a 
reasonable  supervision  over  its  streets  and 
sidewalks,  and,  within  fairly  practicable 
limits,  to  be  watchful  of  their  condition  and 
trustworthiness,  and  to  see  that  they  are 
kept  in  a  reasonably  safe  condition  for  pub- 
lic travel.  Its  officers  cannot  ignore  the  dic- 
tates of  common  sense  and  lessons  of  ordi- 
nary experience,  and  refuse  to  see  and  re- 
fuse to  heed  what  others  see  and  what  others 
understand.  Such  means  should  be  em- 
ployed by  the  officers  from  time  to  time,  in 
making  their  examinations,  as  usually  dis- 
close the  defects  to  be  expected."  This  was 
hdd  erroneous,  because  it  "assumed  that  it 
was  the  duty  of  the  municipality  to  make 
such  an  inspection  of  sidewalks  as  would 
disclose  latent  defects,  if  they  existed.  Re- 
specting the  ordinary  sidewalks,  there  is  no 
such  duty  of  substructure  inspection  as  is 
imposed  in  case  of  bridges  or  other  elevated 
ways.  In  the  absence  of  actual  notice,  mu- 
nicipalities are  only  liable  for  such  defects 
in  sidewalks  as  are  apparent  or  are  suggest- 
ed by  appearances,  or  which  are  disclosed  by 
a  test  in  the  nature  of  the  ordinary  use  of 
such  walks."  Here,  again,  is  some  language 
which  can  with  some  plausibility  be  said  to' 
support  the  plaintiff's  contention;  but  the 
fact  remains  that  it  clearly  limits  the  liabil- 
ity to  the  question  of  notice,  either  actual, 
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or  such  as  should  put  a  prudent  man  on  in- 
quiry and  of  itself  create  a  duty  to  exam- 
ine. The  statute  makes  no  distinction  be- 
tween sidewalks  and  bridges.  In  Aben  v. 
Ecorse  Twp,  113  Mich.  9,  71  N.  W.  329,  an 
examination  was  made,  and  Mr.  Justico 
Moore  held  that  there  was  a  question  for  the 
jury  as  to  notice.  In  Snyder  v.  Album, 
113  Mich.  280,  71  N.  W.  476,  Mr.  Jus- 
tice Montgomery's  opinion  is  in  line.  He 
said:  "It  is  argued  in  the  brief  of  defend- 
ant's counsel  that,  upon  the  whole  case,  the 
verdict  should  have  been  directed  for  defend- 
ant; the  principal  claim  being  that  theie 
was  no  evidence  that  the  defendant  had  ac- 
tual notice,  or  that  the  defect  was  of  suc'i 
long  standing  and  of  such  character  that  the 
defendant  could  be  charged  with  construct- 
ive notice,  of  the  defect.  But,  ^vithout  go- 
ing at  length  into  the  testimony,  we  think 
that  sufficient  appeared  by  the  testimory  r  f 
defendant's  witnesses  to  warrant  the  jury 
in  drawing  the  inference  that  the  committed 
of  the  council  had  sufficient  notice  of  the  de- 
cayed condition  of  the  timbers  supporting 
the  bridge  to  have  called  for  action  on  the 
part  of  the  city.  There  was  evidence  show- 
ing conditions  which  indicated  that  an  in- 
spection would  have  disclosed  the  condition 
of  these  timbers,  and  whether  such  inspec- 
tion was  timely  made  was  a  question  for  the 
jury  under  the  testimony  in  this  case.  The 
court  charged  the  jury  that  noticd  to  the 
city  might  be  either  actual  or  constructive, 
and  that,  if  the  condition  of  the  bridge  was 
such  that  by  reasonable  diligence  the  city 
should  have  known  of  its  defective  condi- 
tion, that  would  be  constructive  notice,  but 
that  such  notice  could  not  be  presumed,  un- 
less of  such  long  standing  and  of  such  a 
character  as  to  actually  arrest  the  attention 
of  passers-by  or  of  persons  inspecting  the 
bridge,  and  that  the  burden  of  showing  thes? 
facts  was  upon  the  plaintiff.  We  think  this 
instruction  sufficiently  favorable  to  defend- 
ant." The  case  of  Menard  v.  Bay  City,  114 
Mich.  640,  72  N.  W.  231,  went  off  on  the 
point  that  a  loose,  split  plank,  which  had 
existed  for  a  month  before  the  accident,  was 
an  obvious  defect,  of  sufficiently  long  stand- 
ing to  justify  submission  to  the  jury.  Two 
of  the  justices  dissented.  This  they  could 
not  have  consistently  done  if  a  failure  to  in- 
spect was  of  itself  a  ground  of  action,  or  a 
fact  from  which  notice  should  have  been  in- 
ferred. The  case  of  Bettys  v.  Denver  Twp, 
116  Mich.  228,  73  N.  W.  138,  shows  that  the 
distinction  has  not  been  overlooked.  That 
case  raised  this  point;  that  is  to  say,  it  was 
claimed  that  the  court  erroneously  instruct- 
ed the  jury  that  a  failure  to  inspect  in  the 
ordinary  course  of  duty,  and  without  refer- 
ence to  any  notice  or  information  of  defects, 
was  such  negligence  as  would  support  an  ac- 
tion. The  charge,  as  quoted  in  the  report, 
is  open  to  such  construction.  But  it  ap- 
peared that,  as  given,  it  was  not;  and  the 
case  was  affirmea  by  a  unanimous  court, 
upon  the  distinct  proposition  that  an  in- 
spection actually  made  might  be  sufficient 
to  put  an  officer  upon  inquiry,  and  therefore 
might  be  notice. 
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The  last  case  to  be  noticed  is  RandaU  r. 
Southfield  TtDp,  116  Mich.  501,  74  N.  W. 
716.  Mr.  Justice  Montgomery  said  of  the 
questions  in  the  case:  "The  questions  in- 
volved were  whether  the  stringers  in  ques- 
tion were  in  fact  defective  (and  of  this,  as 
to  one  of  them,  there  was  abundant  proof). 
Whether  the  defect  was  of  such  an  obvious 
character  that  the  officers  of  the  defendant 
charged  with  the  care  of  its  bridges  should, 
in  the  exercise  of  due  care,  have  known  of 
the  defect  and  repaired  it,  and  on  this  point 
the  evidence  was  conflicting."  There  was 
evidence  that  a  decayed  spot  was  visible  on 
a  stringer,  and  that  it  was  noticed  by  pass- 
ers-by. The  judge  charged  that:  "It  is 
his  [plaintiff's]  tiieory  that  the  bridge,  or 
south  stringer  of  the  bridge,  was  decayed 
and  broke,  or,  as  one  of  the  witnesses  states 
it,  that  it  had  a  decayed  spot,  and  that  they 
noticed  it  some  months  previous  to  the  27th 
day  of  September.  I  refer  more  especially 
to  the  testimony  of  witnesses  Cook  and 
Prince.  And  that  being  true,  the  township 
is  chargeable  with  constructive  notice.  I 
think  I  ought  to  say  to  you,  and  it  is  my 
duty  to  say  to  you,  that  if  you  believe  the 
testimony  of  witnesses  Cook  and  Prince — 
more  especially  the  testimony  of  Prince — 
that  such  a  decayed  spot  was  existing  in  that 
stringer  as  described,  and  that  the  plaintiff 
did  not,  by  his  own  negligence,  contribute 
to  the  injury,  he  is  entitled  to  recover  from 
the  township."  This  court  said:  "We 
think  these  instructions  were  error.  The 
instructions  amounted  to  holding  that,  as 
matter  of  law^  such  a  decayed  spot  as  de- 
scribed by  either  of  these  witnesses  was 
enough,  in  and  of  itself,  to  amount  to  no- 
tice that  the  sleeper  was  unsafe.  That  this 
question  was  competent  to  be  considered  by 
the  jury  cannot  be  gainsaid;  but  it  was  in- 
sisted by  counsel  for  the  defendant,  and  we 
think  rightly,  that  the  effect  of  these  de- 
fects as  notice  should  be  determined  by  the 
jury.  The  cross-examination  of  Cook  leaves 
it  doubtful  whether  the  discoloration  was 
perceptible  in  dry  weather,  and  the  question 
of  the  extent  of  the  discoloration,  the  ap- 
pearance of  the  spot,  its  location,  and  what 
it  would  suggest  to  those  having  charge  of 
the  bridges  of  the  town,  were  questions  for 
the  jury ;  the  test  being  whether  the  appear- 
ances were  such  as  to  suggest  to  a  person  of 
ordinary  skill  and  judgment  the  fact  of  un- 
safety  or  the  necessity  of  further  investiga- 
tion, and  whether  such  defective  appear- 
ances existed  for  such  a  length  of  time  as 
that  their  inspection  at  reasonable  intervals 
would  have  disclosed  their  appearance  to 
the  inspectors."  The  only  thing  in  this 
opinion  that  can  be  said  to  sustain  plain- 
tiff's contention  is  the  language  used  in 
stating  the  teat  to  be  applied,  viz.,  the  words 
"at  reasonable  intervals."  Had  they  been 
left  out,  the  language  would  have  been  sus- 
ceptible of  application  to  inspections  in- 
duced by  information  of  defects  of  which  the 
^ase  speaks,  and  would  have  been  in  exact 
accord  with  the  other  cases.  Here,  a<7ain, 
is  an  expression  in  an  opinion,  not  neces- 
sarily involved  in  the  point  upon  which  the 
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case  turned,  which  by  implication  supports 
plaintiff's  theory,  and  this  is  all. 

The  case  of  Woodbury  v.  Otooaao  is  not 
conclusive  of  this  question,  when  the  whole 
charge  of  the  court  passed  upon  is  consid- 
ered. It  quotes  from  many  of  the  earlier 
cases.  It  says  that  the  township  is  not  an 
insurer,  but  that  the  city  could  not  be  ob- 
livious to  matters  of  general  knowledge  and 
common  observation.  It  concludes  with  a 
requirement  that  a  want  of  reasonable  dili- 
gence be  found,  and  that  it  could  not  be 
found  in  the  absence  of  express  notice,  un- 
less the  defective  condition  was  of  such  long 
standing  as  to  be  regarded  as  negligence; 
i.  e.,  presumptively  notice.  To  hold  in  ac- 
cordance with  plaintiff's  contention  is  to 
disregard  the  numerous  cases  which  have 
said  that  there  can  be  no  constructive  notice 
of  latent  defects,  even  where  an  inspection 
is  actually  made,  where  there  is  nothing  in 
the  circumstances  to  cause  the  officers  to  sus- 
pect danger.  Blank  v.  Livonia  Twp,  79 
Mich.  1,  44  N.  W.  157;  McKeller  v.  Monitor 
Twp,  78  Mich.  485,  44  N.  W.  412;  Blank  v. 
Livonia  Twp,  95  Mich.  229,  64  N.  W.  877; 
Hemhling  v.  Chrand  Rapida,  99  Mich.  292, 
58  N.  W.  310;  Menard  v.  Bay  City,  114  Mich. 
450,  72  N.  W.  231. 

We  are,  however,  confronted  by  the  con- 
struction placed  upon  these  statutes  in  the 
Kenockee  Ca^e,  contained  in  the  following 
words:  "The  words  of  the  act  of  1879 
would  seem  to  have  made  the  township  li- 
able without  regard  to  the  question  of  no- 
tice; but  the  act  has  always  been  construed 
by  this  court  that  it  was  only  liable  in  case 
of  negligence,  and  it  could  not  be  held  to  be 
negligent  until  after  notice,  actual  or  con- 
structive, that  the  highways  or  bridges  were 
out  of  repair;  and  the  act  of  1887  evidently 
was  framed  to  meet  this  view,  and  not  to 
impose  new  conditions."  It  is  strenuously 
insisted  that  this  was  equivalent  to  saying 
that  the  law  of  1887  must  have  the  same  in- 
terpretation that  the  plaintiff  gives  to  that 
of  1879.  The  principal  force  that  this  lan- 
guage has  arises  out  of  the  fact  that,  if  the 
law  was  changed  substantially  in  the  matter 
of  rights  conferred  (and  it  was  in  the  mat- 
ter of  right,  if  it  was  changed  at  all ) ,  the  court 
could  not  have  held  that  the  plaintiff's  right 
of  action  was  preserved.  The  difficulty  is  real- 
ly imaginary,  nowever,  if  we  are  able  to  con- 
clude, not  that  the  law  of  1887  gives  the 
same  broad  right  ascribed  to  that  of  1879, 
but  that  the  law  of  1879  had  always  been 
limited  by  construction  to  the  terms  of  the 
'aw  of  1887.  The  latter  is  exactly  what  it 
said  by  Mr.  Justice  Long.  Finally,  what- 
ever we  may  conclude  from  the  earlier  opin- 
ions themselves,  Mr.  Justice  Long  in  the 
Kenockee  Case  has  put  a  construction  upon 
the  law  of  1887,  ana  the  cases  decided  after 
its  passage,  to  the  effect  that  "townships 
cannot  be  held  to  be  negligent  until  after 
notice,  actual  or  constructive,  that  the 
bridges  are  out  of  repair."  We  will  exam- 
ine the  earlier  cases,  and  see  if  they  do  not 
limit  the  liability  to  cases  where  there  is 
actual  notice,  or  circumstances  brought 
home  to  the  officers  which  should  arouse  the 
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Buspicion  of  unsafety  and  cause  a  prudent 
man  to  ascertain  the  truth,  not  from  a  neg- 
lect of  the  performance  of  a  routine  duty  of 
superirision,  but  as  a  result  of  knowledge  or 
information  indicating  danger  and  necessity 
of  investigation. 

The  earliest  case  is  Medina  Twp.  y.  Per- 
kins, 48  Mich.  67,  11  N.  W.  812.  While  it 
mentions  the  duty  of  inspection,  the  case 
turns  upon  the  facts,  viz,:  "But  the  pres- 
ent case  requires  reference  to  a  special  mat- 
ter. When  the  act  of  1879  began  to  operate, 
it  found  the  highway  commissioner  of  Me- 
dina already  well  acquainted  with  this 
bridge.  He  held  in  his  mind  the  knowledge 
of  tne  repairing  done  the  year  before.  He 
also  held  in  his  mind  the  facts  concerning 
the  inspections  then  made,  and  the  judg- 
ments formed,  that  the  bridge  was  then  in 
good  condition  and  safe;  and  no  inquiry 
bearing  on  his  duty  or  that  of  the  township 
to  inspect  in  the  short  interval  between  the 
time  the  act  took  effect  and  that  when  the 
bridge  fell  can  be  perfect,  unless  it  embraces 
these  facta.  Now,  considering  the  age  and 
character  of  the  bridge,  the  fact  of  the  re- 
pairing a  year  before,  the  fact  of  the  inspec- 
tions then  made  and  their  results,  the  ap- 
pearance of  the  bridge,  and  likewise  consid- 
ering all  the  incidents  affecting  the  question, 
was  the  failure,  during  the  space  between  the 
time  the  statute  began  to  operate  and  the 
time  when  the  bridge  fell,  to  examine  and 
discover  the  rotten  spot  in  the  needle  beam, 
a  failure  to  use  reasonable  intelligence  and 
ordinary  care  and  prudence,  under  the  ex- 
planations which  have  been  given  f'  This 
was  under  the  rule  there  laid  down,  not 
that,  if  the  defendant  had  regularly  inspect- 
ed, it  would  have  discovered  the  defect,  but 
that  it  disregarded  the  warnings  within  the 
knowledge  of  the  township  officers,  that  the 
bridge  was  old  and  decrepit,  and  had  been 
long  suspected  as  unsafe  by  the  public.  In- 
terpreting Medina  Ttop.  v.  Perkine  in  the 
light  of  Mr.  Justice  Canipbeirs  opinion  in 
Fulton  Iron  A  Engine  Works  v.  Kimball 
Ttop,  52  Mich.  148,  17  N.  W.  733,  this  limi- 
tation becomes  still  more  apparent:  "In 
order  to  recover,  it  became  n€cessary  for 
plaintiff  to  show,  not  only  damage  from  de- 
fects in  the  bridge,  but  fault  in  defendant 
in  having  a  bridge  in  such  condition;  and 
such  fault  could  only  exist  where  there  had 
been  failure  to  repair  injuries  which  defend- 
ant either  knew,  or  had  such  notice  of  as 
should  have  led  to  the  removal  of  the  mis- 
chief." Merkle  v.  Bennington  Ttop,  68  Mich. 
157,  55  Am.  Rep.  666,  24  N.  W.  776,  throws 
no  light  upon  the  question.  In  Stehhins  v. 
Keene  Twp,  55  Mich.  554,  22  N.  W.  38,  it 
was  said  by  Mr.  Justice  Sherwood:  "There 
does  not  seem  to  be  any  serious  contest  as 
to  how  the  injury  occurred,  nor  as  to  the 
duty  of  the  township  in  a  case  '\Vhere  its  offi- 
cers have  in  their  charge  and  care  the  con- 
struction and  maintenance  of  bridges,  nor  as 
to  the  liability  of  the  township  if  the  proper 
officers  carelessly  or  negligently  omit  or  fail 
to  perform  such  duty  after  having  sufficient 
knowledge  or  notice  of  the  defective  condi- 
tion of  a  bridge,  if  injury  ensues."  Medina 
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T%op.  V.  Perkins  is  cited  and  approved,  and 
the  language  quoted,  not  excepting  the  por- 
tion which  gives  prominence  to  the  necessity 
of  notice  which  shall  move  a  prudent  officer 
to  make  immediate  search  for  the  defect 
which  causes  an  obvious  condition  of  dan- 
ger. 

It  is  strenuously  urged  that  we  must  make 
a  liberal,  or  at  least  logical,  application  of 
the  term  "constructive  notice;''  that  con- 
structive notice  is  found  when  the  facts  are 
such  as  to  give  rise  to  a  conclusive  presump- 
tion of  notice,  and  therefore  not  subject  to 
dispute.  As  it  has  been  said  that  a  town- 
ship will  be  charged  with  notice  when  the 
defects  are  obvious  and  observed  by  the  pub- 
lic, by  reason  of  its  "duty  to  see  what  others 
see,"  it  is  argued  that  the  same  conclusive 
presumption  of  notice  arises  where  the  town- 
ship has  neglected  the  alleged  duty  of  in- 
spection, if  inspection  would  have  disclosed 
it.  In  other  words,  by  applying  the  doc- 
trine of  constructive  notice  to  these  cases 
the  force  of  the  proviso  in  the  statute  is 
nullified,  and  again,  we  must  hold  that  the 
proviso  meant  express  notice  or  no  notice. 
That  would  be  to  make  a  solemn  l^slative 
act  yield  to  a  rigid  application  of  a  techni- 
cal term,  when  it  is  apparent  that  such 
could  not  have  been  the  legislative  intention. 
The  legislature  may  impose  such  limitations 
upon  the  term  "constructive  notice,"  or  any 
other  technical  language,  as  it  may  please, 
expressly  or  by  necessary  implication.  What 
is  "constructive  notice T"  In  the  case  of. 
Jordan  v.  Pollock,  14  Gra.  156,  it  was  said: 
"Notice  is  actual  when  it  is  directly  and 
personally  given  to  the  party  to  be  notified ; 
and  constructive,  when  the  party,  by  circum- 
stances, is  put  upon  inquiry  and  must  be 
presumed  to  have  had  notice,  or  by  judg- 
ment of  law  is  held  to  have  had  notice." 
Powell,  Mortg.  561,  662;  16  Vin.  Abr.  2; 
4  Kent,  Com.  172.  Again,  in  Chesapeake  d 
0.  R.  Co,  V.  Mullins.  94  Ky.  357.  22  S.  W. 
558,  it  was  said:  "Actual  notice  is  such 
notice  as  is  required  to  be  given  in  some 
particular  way  to  each  owner.  Construct- 
ive notice  is  such  as  results  from  some  pub- 
lic act  required  to  be  done,  and  in  a  particu- 
lar manner,  and  of  which  the  owners  of  the 
property  upon  which  the  burdens  are  im- 
posed are  required  to  take  notice."  And  in 
Williamson  v.  Brovm,  15  N.  Y.  359.  it  is 
said:  "Actual  notice  embraces  all  degrees 
and  grades  of  evidence,  from  the  most  di- 
rect and  positive  proof  to  the  slightest  cir- 
cumstance from  which  a  jury  would  be  war- 
ranted in  inferring  notice.  It  is  a  mere 
question  of  fact,  and  is  open  to  every  species 
of  legitimate  evidence  which  may  tend  to 
strengthen  or  impair  the  conclusion.  Con- 
structive notice,  on  the  other  hand,  is  a  le- 
gal inference  from  established  facts,  and, 
like  other  legal  presumptions,  does  not  ad- 
mit of  dispute.  'Constructive  notice,'  says 
Judge  Story,  'is  in  its  nature  no  more  than 
the  evidence  of  notice,  the  presumption  of 
which  is  so  violent  that  the  court  will  not 
even  allow  of  its  being  controverted.'  Story, 
Eq.  Jur.  §  399."  "Constructive  notice  is  a 
legal  inference  from  established  facts;  and 
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when  the  facts  are  not  controverted,  or  the 
alleged  defect  or  infirmity  appears  on  the 
face  of  the  instrument,  and  is  a  matter  of 
ocular  inspection,  the  question  is  one  for 
the  court.  Whether,  under  a  conceded  state 
of  factSj  the  law  will  impute  notice  to  the 
purchaser,  is  not  a  question  for  the  jury." 
Birdsail  v.  RusaeU,  29  N.  Y.  220.  In  Ken- 
nedy  y.  Chreen,  3  Myl.  &  K.  719,  it  was  said: 
''The  doctrine  of  constructive  notice  depends 
upon  two  considerations;  first,  that  certain 
things  existinj^  in  the  relation  or  the  conduct 
of  parties,  or  in  the  case  between  them,  beget 
a  presumption  so  strong  of  actual  knowl- 
edge that  the  law  holds  the  knowledge  to  ex- 
isC  because  it  is  highly  improbable  it  should 
not;  and,  next,  that  the  policy  and  the  safe- 
ty of  the  public  forbids  a  person  to  deny 
faiowledge  while  he  is  so  dealing  as  to  keep 
himself  ignorant,  or  so  as  that  he  may  keep 
himself  ignorant,  and  yet  all  the  while  let  his 
agent  know,  and  himself,  perhaps,  profit  by 
that  knowledge."  In  Townaend  v.  Little, 
100  U.  6.  512,  27  L.  ed.  1015,  3  Sup.  Ct.  Rep. 
361,  it  was  said:  "Constructive  notice  is 
defined  to  be,  in  its  nature,  no  more  than 
ovidence  of  notice,  the  presumption  of  which 
is  so  violent  that  the  court  will  not  even  al- 
low of  its  being  controverted;"  citing PZumb 
V.  Fluitt,  2  Anstr.  438;  and  Ketwiedy  v. 
Oreen,  3  Myl.  &  K.  699.  In  Jones  r.  Smith, 
1  Hare,  43,  Mr.  Vice  Chancellor  Wigram 
«aid:  "The  cases  in  which  constructive  no- 
tice has  been  established  resolve  themselves 
into  two  classes:  First,  cases  in  which  the 
party  charged  has  had  actual  notice  that  the 
property  in  dispute  was  in  fact  charged,  en- 
cumbered, or  in  some  way  affected,  and  the 
court  has  thereupon  bound  him  with  con- 
structive notice  of  facts  and  instruments  to 
a  knowledge  of  which  he  would  have  been  led 
by  an  inquiry  after  the  charge,  encumbrance, 
or  other  circumstance  affecting  the  property 
of  which  he  had  actual  notice;  and,  second- 
ly, cases  in  which  the  court  has  been  satis- 
fied from  the  evidence  before  it  that  the  par- 
ty charged  had  designedly  abstained  from  in- 
quiry for  the  very  purpose  of  avoiding  no- 
^  tice.  How  reluctantly  the  court  has  ap- 
plied, and  within  what  strict  limits  it  has 
•confined,  the  latter  class  of  cases,  I  shall 
presently  consider.  The  proposition  of  law 
upon  which  the  former  class  of  cases  pro- 
ceeds is  not  that  the  party  charged  had  no- 
tice of  a  fact  or  instrument  which  in  truth 
related  to  the  subject  in  dispute  without 
his  knowing  that  such  was  the  case,  but  that 
he  had  actual  notice  that  it  did  so  relate. 
The  proposition  of  law  upon  which  the  sec- 
ond class  of  cases  proceeds  is  not  that  the 
party  charged  had  incautiously  neglected  to 
make  inouiries,  but  that  he  had  designedly 
abetainea  from  such  inquiries  for  the  pur- 
pose of  avoiding  knowledge, — a  purpose 
which,  if  proved,  would  clearly  show  that  he 
had  a  suspicion  of  the  truth  and  a  fraudu- 
lent determination  not  to  learn  it.  If,  in 
short,  there  is  not  actual  notice  that  the 
property  is  in  some  way  affected,  and  no 
fraudulent  turning  away  from  a  knowledge 
of  facts  which  the  res  gestof  would  suggest 
to  a  prudent  mind ;  if  mere  want  of  caution, 
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as  distinguished  from  fraudulent  and  wil- 
ful blindness,  is  all  that  can  be  imputed  to 
the  purchaser, — there  the  doctrine  of  con- 
structive notice  will  not  apply;  there  the 
purchaser  will  in  equity  be  considered,  as  in 
fact  he  is,  a  bona  fide  purchaser  without  no- 
tice. This  is  clearly  Sir  Edward  Sugden's 
opinion  (3  Sugden,  Vendors,  10th  ed.  pp.471, 
472 ) ,  and  with  that  sanction  I  have  no  hesi- 
tation in  saying  it  is  mine  also."  This  lan- 
guage was  approved  by  the  Federal  Supreme 
Court  in  Simmana  Creek  Coal  Oo,  v.  Doran, 
142  U.  S.  417,  35  L.  ed.  1062,  12  Sup.  Ct 
Rep.  239. 

From  the  foregoing  we  may  note  a  dis- 
tinction between  cases  where  notice  is  to  be 
found  as  matter  of  law  from  certain  rela- 
tions and  those  where  the  question  to  be  de- 
termined is  whether  the  facts  disclosed  were 
such  as  to  put  a  prudent  man  upon  inquiry 
which  would  have  resulted  in  notice  oi  the 
hazardous  conditions.  In  the  former  the 
constructive  notice  may  necessarily  follow 
from  the  mere  omission  of  a  duty  as  a  mat- 
ter of  law,  while  in  the  latter  it  depends, 
first,  on  information  brought  home  to  the  of- 
ficer which  should  directly  or  indirectly  sug- 
gest a  fact;  and,  second,  the  use  made  of 
such  information.  We  have  seen  that  the 
authorities  make  a  distinction  between  con- 
structive notice  (technically  speaking)  and 
that  presumptive  notice  which  may  be  found 
from  circumstances  having  a  tendency  to 
arouse  suspicion,  which  often  goes  by  the 
same  name,  and  which  is  constructive  in  a 
sense,  inasmuch  as  it  will  be  imputed  from 
facts  which  should  arouse  suspicion  of  the 
defective  condition.  We  think  it  cannot  be 
found  when  this  element  is  lacking,  upon  the 
mere  neglect  to  know  of  a  condition,  unac-' 
companied  by  any  circumstances  which 
should  have  given  rise  to  a  suspicion  of  dan- 
ger calling  for  investigation. 

From  this  review  of  the  cases  it  seems 
manifest  that  the  plain  provisions  of  the  law 
of  1887  have  been  kept  in  view  by  the  court, 
and  that  while  some  allusions  to  the  case  of 
Medina  v.  Perkina  may,  at  first  blush,  appear 
to  have  committed  the  court  to  a  broader 
rule  of  liability  than  the  language  of  the 
statute  contemplated,  an  examination  of 
the  questions  at  issue  and  decided  in  the  re- 
spective cases  will  show  that  this  is  not  so. 
The  law  undoubtedly  makes  it  the  duty  of 
municipalities  to  keep  the  streets,  etc.,  hi 
good  repair,  but  it  does  not  follow  that  there 
is  a  liability  for  a  neglect  of  that  duty. 
That  duty  has  existed  ever  since  Michigan 
has  been  a  state,  but,  as  already  shown,  there 
was  no  such  liability  for  many  years.  Leg- 
islation was  necessary  to  create  it,  and  it 
follows  that  the  liability  extends  no  fur- 
ther than  the  statute  requires.  The  act 
plainly  limits  liability  to  a  case  arising  aft- 
er knowledge  or  notice  of  the  defect  causing 
the  injury,  whether  such  defect  exists  by 
reason  of  the  negligence  of  the  municipality, 
or  not.  There  was  doubtless  abundant  rea- 
son for  such  a  proviso  in  the  statute  in  the 
well-recognized  facility  with  which  injured 
persons  shift  the  responsibility  for  accidents 
upon  the  public  through  the  medium  of  char- 
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itably  inclined  juries.  At  all  events,  the 
law  is  plain,  and  we  should  not  hold  that  a 
city  or  to^vnship  is  liable  because  it  negli- 
gently omitted  an  inspection,  when  the  legis- 
lative intention  to  limit  recovery  to  cases 
arising  from  known  defects  is  clear. 

We  do  not  mean  to  be  understood  as  say- 
ing that  notice  or  knowledge  nmy  not  be  in- 
ferred from  circumstances  such  as  the  exist- 
ence of  an  obvious  defect  for  a  period  which 
renders  a  want  of  knowledge  improbable. 
It  has  often  been  said  that  the  law  will  pre- 
sume that  the  municipality  has  notice  of 
defects  which  common  observation  for  a  long 
time  has  made  notorious.  This  has  been 
called  "constructive  notice/'  but  it  has  often 
been  said  that  the  rule  does  not  extend  to 
latent  defects,  as  I  have  shown.  To  say 
that  a  neglect  to  inspect  is  actionable  is  to 
nullify  the  statute.  In  this  case  the  defect 
was  latent  until  two  or  three  days  before 
the  accident,  and  then  very  few  discovered 
it.  The  bridge  was  an  iron  one,  and  ap- 
parently a  good  one,  and  if  the  joist  was  rot- 
ten and  would  not  hold  a  nail,  that  fact 
could  be  known  only  by  an  inspection.  For 
aught  that  appears,  the  joist  did  hold  the 
nails  until  Saturday  night  before  the  acci- 
dent. Then  the  plank  was  put  back  in  place 
by  the  man  who  discovered  that  it  was  loose, 
and  when  that  was  done  it  would  give  no 
sign  of  the  defect.  Monday  or  Tuesday 
night  it  was  gone,  and  the  sewer  crock  was 
laid  over  it.  But  nothing  shows  that  it 
was  brought  to  the  knowledge  of  the  city  be- 
fore the  accident  happened. 

We  are  of  the  opinion  there  was  no  evi- 
dence from  which  notice  could  be  properly 
inferred,  and  that  the  judgment  should  he 
reversed,  and  a  new  trial  ordered. 

Grant,  Ch.  J.,  and  I^ong,  J.,  concurred. 

Montgomery,  J.,  dissenting: 

In  my  opinion,  the  reasoning  and  conclu- 
sions of  my  Brother  Hooker  overrule  three 
cases  decided  by  this  court.  This  being  so, 
I  do  not  deem  it  necessary  to  attempt  to  con- 
strue this  statute  as  would  be  proper  if  the 
question  were  not  stare  decisis, 

Moore,  J.,  dissenting: 

Plaintiff,  about  9  o'clock  in  the  evening  of 
June  28,  1898,  fell  into  a  hole  upon  the  side- 
walk over  a  bridge  of  the  defendant  city. 
This  hole  was  9  inches  wide  and  }S  inches 
long.  The  bridge  was  constructed  of  iron, 
with  two  driveways  17  feet  wide,  and  a  foot- 
walk  on  each  side  8  feet  wide,  with  an  iron 
railing  on  the  outside.  It  was  about  10  feet 
from  the  floor  of  the  bridge,  where  the  plain- 
tiff fell,  to  the  water  below.  The  hole  was 
caused  by  the   removal    of    a    plank.     The 

glank  and  the  wooden  stringers  underneath 
ad  been  in  use  fifteen  years.  There  is  no 
testimony  to  show  that  any  defect  was  ap- 
parent upon  the  surface  of  the  bridge  until 
the  Saturday  night  previous  to  the  accident, 
which  was  the  following  Tuesday.  On  that 
night  a  witness  stood  at  the  outer  edge  of  the 
walk,  leaning  upon  the  railing.  He  inserted 
part  of  his  foot  under  the  railing,  whereupon 
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the  plank  upon  which  he  was  standing  flew 
up.  The  inside  end  of  this  plank  and  the 
end  of  the  next  plank  were  nailed  to  the  same 
stringer.  The  witness  put  the  plank  back  in 
place  as  well  as  he  could  with  his  foot.  In 
some  manner  the  plank  had  again  become  re- 
moved before  Tuesday  night,  and  someone 
had  taken  a  part  of  a  sewer  crock  and  placed 
it  over  the  hole.  If  the  crock  covered  the 
hole,  it  had  evidently  become  misplaced  on 
the  night  of  the  accident.  The  plaintiff,  ac- 
cording to  one  witness,  said  he  saw  some- 
thing as  he  was  walking  along,  and  suppos- 
ing it  to  be  a  piece  of  brown  paper,  attempted 
to  push  it  aside.  Failing  in  this,  he  stepped 
over  it,  and  stepped  into  the  hole.  An  ex- 
amination of  the  stringer  disclosed  the  fact 
that  it  was  decayed  where  the  plank  was 
nailed  on,  as  were  also  other  stringers  at 
similar  places.  Plaintiff  recovered  verdict 
and  judgment. 

The  principal  question  arises  from  the  re- 
fusal of  the  court  to  direct  a  verdict  for  the 
defendant.  It  is  urged  that  there  was  no 
actual  or  constructive  notice,  such  as  is  re- 
quired by  §  2,  No.  264,  Pub.  Acts  1887.  The 
case  was  submitted  to  the  jury  upon  the 
theory  that  it  was  the  duty  of  the  defendant 
to  exercise  reasonable  care  in  the  examina- 
tion and  inspection  of  the  bridge.  The  rec- 
ord discloses  that  the  officials  of  the  defend- 
ant did  no  more  than  to  look  at  the  roadbed 
and  sidewalks  as  they  passed  over  them,  and 
that  no  inspection  or  examination  was 
made  to  determine  whether  the  stringers 
were  sound,  although  they  had  been  in  use 
for  fifteen  years.  Was  it  the  duty  of  the 
defendant  to  make  a  reasonable  inspection 
and  examination,  from  time  to  time,  to  de- 
termine the  soundness  and  safety  of  the 
bridge  ? 

The  statute  alone  imposes  a  liability  upon 
municipal  corporations  for  injuries  resulting 
from  defects  in  their  public  hifrhways,  and 
courts  cannot  enlarge  that  liability.  Under 
defendant's  contention  a  municipality  owes 
no  duty  to  inspect,  but,  after  erecting  a 
bridge, "^is  required  to  do  nothing  more  until 
it  has  actual  knowledge  or  notice,  or  the  ap- 
pearance of  the  bridge  is  such  as  to  indicate 
to  the  common  observer  that  it  is  out  of  re- 
pair. An  examination  of  the  authorities 
convinces  us  that  this  question  has  been 
settled  by  the  repeated  adjudications  of  this 
court  against  the  contention  of  the  defend- 
ant. It  was  before  the  court  in  Medina 
Twp.  V.  Perkins,  48  Mich.  71,  11  N.  W.  811, 
wherein  it  was  said:  "On  the  other  hand, 
a  defect  may  exist  and  be  unkno^vn,  and  the 
town  still  be  liable,  on  the  ground  that  the 
prime  fault  consists  in  being  ignorant;  it 
being  a  clear  principle  that  a  want  of  knowl- 
edge may,  in  given  circumstances,  imply  a 
want  of  due  care.  The  general  duty  of  a 
township  is  to  exercise,  through  its  officers, 
a  reasonable  supervision  over  its  ways  and 
bridges,  and,  within  fairly  practicable  lim- 
its, to  be  watchful  of  their  condition  and 
trustworthiness,  and  see  that  they  are  kept 
in  a  reasonably  safe  condition  for  public 
travel."  That  decision  was  under  the  law  of 
1997,  which  did  not  contain  the  words,  "afir 
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er  knowledge  by,  or  notice  to,"  etc.,  con- 
tained in  the  act  of  1887.  That  case  has 
been  cited  with  approval  in  nearly  every 
case  since,  under  the  act  of  1887. 

It  is  said  the  law  undoubtedly  makes  it 
the  duty  of  a  municipality  to  keep  its  streets, 
etc.,  in  good  repair,  but  it  does  not  follow 
that  there  is  any  liability  for  a  neglect  of 
that  duty.  It  is  also  said  it  has  often  been 
held  the  law  will  presume  that  the  munici- 
pality has  notice  of  defects  which  common 
observation  for  a  long  time  has  made  notori- 
ous. This  has  been  called  ''constructive  no- 
tice." It  has  been  repeatedly  held,  since 
the  law  of  1887  was  enacted,  that  construct- 
ive notice  is  sufficient  to  create  liability. 
The  proviso  contained  in  the  law  of  1887 
does  not  say  constructive  notice  shall  be  suf- 
ficient. How,  then,  can  the  decisions  hold- 
ing constructive  notice  is  sufficient  be  justi- 
^^1  If  it  is  the  duty  of  the  municipality 
to  keep  the  streets  in  good  repair,  does  it 
not  follow  that  it  must  make  such  reason- 
able inspection  as  is  necessary  to  decide 
whether  repairs  are  needed?  Should  the 
highway  officers  live  in  one  corner  of  the 
township,  and  the  defective  bridge  be  in  the 
furthest  corner  from  them,  and  the  evidence 
should  disclose  they  had  never  passed  over 
the  bridge,  and  no  actual  notice  had  ever 
been  given  them,  the  cases  hold  that,  if  the 
defect  was  so  open  and  notorious  as  to  be  ap- 
parent generally  to  those  who  had  occasion 
to  go  over  the  bridge,  and  continued  for  a 
considerable  time,  the  town  would  have  what 
is  known  in  the  law  as  "constructive  no- 
tice." The  township  acts  only  through  its 
officers.  Why  should  it  be  deemed  to  have 
constructive  notice  when  its  officers  have  had 
no  actual  notice?  Can  it  be  said  that  con- 
structive notice  shall  be  deemed  notice  to  the 
township,  unless  it  is  upon  the  theory  that, 
if  the  officers  of  the  municipality  had  made 
the  reasonable  inspection  which  it  is  their 
duty  to  make,  the  aefect  which  was  apparent 
to  others  would  be  apparent  to  them?  If  it 
is  now  to  be  held  that  there  is  no  liability 
for  a  failure  to  reasonably  inspect  when 
such  inspection  would  disclose  the  defect,  it 
seems  to  me  that,  logically,  the  doctrine  of 
constructive  notice  must  fall  with  such  hold- 
ing. 

The  precise  question  now  before  the  court 
was  fnllv  considered  in  Moore  v.  Kenookee 
Ticp.  75  Mich.  332,  4  L.  R.  A,  556,  42  N.  W. 
1)49,  and  several  authorities  cited.  The  con- 
tention there  made  was  precisely  the  same  as 
that  now  made.  The  following  instruction 
of  the  trial  court  was  sustained :  "If  no  ac- 
tual notice  of  the  bridge  being  unsafe  was 
given  to  the  township  officers,  still  if  they, 
by  the  exercise  of  reasonable  care,  such  as 
men  possessed  of  ordinary  and  reasonable  in- 
telligence might  exercise,  .  .  .  this 
would  answer  the  requirement  of  the  statute 
as  to  notice  or  knowledge  on  the  part  of  the 
defendant."  It  is  said  the  case  of  Moore  v. 
Kenockee  Twp.  arose  under  the  law  of  1870, 
which  was  expressly  held  to  rule  it,  and 
therefore  the  case  is  not  authority  in  this 
case.  I  cannot  agree  with  this  view.  The 
injury  occurred  in  August,  1886.  Suit  was 
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commenced  in  November,  1886.  The  law  of 
1887  took  effect  in  June  of  that  year,  while 
judgment  was  entered  in  the  circuit  court  in 
June,  1888.  The  judge  was  asked  to  charge 
the  jury  that  actual  notice  was  required, 
and  that  constructive  notice  would  not  do. 
The  court  refused  to  so  charge,  and  held 
that,  if  there  was  constructive  notice,  there 
might  be  liability.  In  discussing  this  fea- 
ture of  the  case,  the  court  cites  Medina  Tvop, 
V.  Perkins,  48  Mich.  71,  11  N.  W.  810,  and 
Stehhins  v.  Keene  Tu>p.  65  Mich.  657,  22  N. 
W.  37,  and  quotes  from  them  at  length.  It 
is  then  said  by  Justice  Long:  "The  con- 
struction of  this  proviso  in  S  2  of  the  act  of 
1887,  for  which  defendant's  counsel  now  con- 
tend, is  that  proof  must  be  made  by  the 
plaintiff  that  such  defects  exist,  and  that  the 
township  has  had  reasonable  time  and  op- 
portunity to  put  the  same  in  repair,  aft^r  ex- 
press knowledge  or  information  of  such  de- 
fecte.  The  language  of  the  statute  is,  'after 
knowledge  by  or  notice  to  such  township.' 
The  word  'notice'  is  not  used  as  synonymous 
with  the  word  'knowledge.'  Whatever  fair- 
ly puts  a  party  upon  inquiry  is  sufficient  no- 
tice, where  the  means  of  knowledge  are  at 
hand,  and,  if  a  party  omits  to  inquire,  he  is 
then  chargeable  with  all  the  facts  which  by 
a  proper  inquiry  he  might  have  ascertained. 
The  rule  has  long  been  established,  and  is 
well  settled  in  this  state.  In  Converse  v. 
Blumriohy  14  Mich.  120,  Mr.  Justice  Cooley 
laid  down  the  rule  as  follows:  'A  person  is 
chargeable  with  constructive  notice  where, 
having  the  means  of  knowledge,  he  does  not 
use  them.'  The  words  of  the  act  of  1879 
would  seem  to  have  made  the  township  lia- 
ble without  regard  to  the  question  of  notice, 
but  the  act  has  always  been  construed  by  this 
court  that  it  was  only  liable  in  case  of  n^li- 
gence,  and  it  could  not  be  held  to  be  negli- 
gent, until  after  notice,  actual  or  construct- 
ive, that  the  highways  or  bridges  were  out 
of  repair;  and  the  act  of  1887  evidently  was 
framed  to  meet  this  view,  and  not  to  impose 
new  conditions."  I  cannot  avoid  the  conclu- 
sion that  this  is  a  construction  of  the  pro- 
viso in  S  2  of  the  act  of  1887,  and  that  it  is 
a  construction  according  to  the  contention  of 
the  defendant.  In  Blank  v.  Livonia  Twp, 
79  Mich.  1,  44  N.  W.  157,  Justice  Champlin, 
after  discussing  the  liability  of  the  town- 
ship for  apparent  defects,  uses  this  lan- 
guage: "In  respect  to  latent  defecte  in  the 
timbers  of  a  bridge,  it  is  the  duty  of  the 
highway  commissioner  to  make  proper  and 
seasonable  inspection  to  ascertain  ite  condi- 
tion as  to  safety  for  the  public  travel,  and  to 
exercise  due'  care  and  caution  in  so  doing 
to  find  defects;  and  the  kind  of  inspection, 
and  the  amount  of  care  and  caution  required 
of  him,  upon  which  to  predicate  negligence 
in  the  performance  of  the  required  duty,  will 
depend  upon  all  the  facts  and  circumstances 
of  the  particular  case,  and  the  particular 
neglect  of  duty  must  be  pointed  out."  In 
Hemhling  v.  Orand  Rapids,  99  Mich.  292, 
58  N.  W.  310,  which  was  a  sidewalk  case, 
Justice  McGrath,  speaking  for  the  court, 
^  held  that  as  to  sidewalks,  in  the  absence  of 
'  actual  notice,  municipalities  were  liable  only 
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for  apparent  defects,  and  that  as  to  ordinary 
gidewalks  there  is  no  duty  of  subetructure 
inspection  as  is  imposed  in  case  of  bridges 
or  other  elevated  ways;  thus  clearly  recog- 
nizing the  duty  of  inspection.  See  also  Bny- 
der  V.  Albion,  113  Mich.  276,  71  N.  W.  476; 
Bettys  V.  Denver  Tuop.  116  Mich.  228,  73  N. 
W.    138;    Randall  v.    Southfield   Twp.    116 


Mich.  501,  74  N.  W.  710.  There,  was  eri- 
dence  from  which  it  may  be  fairly  inferred 
that  a  reasonable  inspection  by  the  proper 
authorities  would  have  disclosed  the  defect 
The  case  was  properly  submitted  to  the  jury. 
I  think  there  was  no  error  in  the  admission 
and  rejection  of  testimony.  Judgment 
should  be  affirmed. 


LOUISIANA   SUPREME   COURT. 


STATE  etD  rel,  NEW  ORLEANS  CANAL  & 
BANKING  COMPANY  e*  al. 

V, 

W.  W.  HEARD,  State  Auditor,  et  al,,  Appts. 
(47  La.  Ann.  1679.) 

•1.  Bxecntl-ve  office ra  of  tbe  state  vov- 
ernmcnt  have  no  authority  to  decline  the 
performance  of  purely  ministerial  duties 
which  are  Imposed  upon  them  by  a  law,  on  the 
ground  that  It  contravenes  the  Constitution. 

2.  Laws  are  presumed  to  1>e,  and  must 
be  treated  and  acted  upon  by  subordinate 
executive  functionaries  as^  constitutional  and 
legal*  until  their  unconstitutional Ity  or  Ille- 
gality has  been  Judicially  established. 

3.  Under  our  system  of  arovernment  It 
was  certainly  never  Intended  by  Its  founders 
that  an  executive  officer  should  nullify  a  law 
by  neglecting  or  refusing  to  act  under  it. 

(December  16,  1805.) 


APPEAL  by  defendants  from  a  Judgment 
of  the  Civil  District  Court  for  the 
Parish  of  Orleans  in  favor  of  relators 
in  a  mandamus  proceeding  to  compel  de- 
fendants to  audit  and  pay  a  daim  which  re- 
lators held  against  the  state,  in  accordance 
with  a  resolution  of  the  legislature.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  M,  J.  Cvnninshamt  Attorney  Gen- 
eral, for  appellants: 

Under  article  233  of  the  Constitution,  the 
bonds  belonging  to  the  seminary  fund  and 
those  belonging  to  the  Agricultural  &,  Me- 
chanical College  fund  became  null  and  void, 
and  the  legislature  was  prohibited  from 
ever  making  any  provision  for  their  pay- 
ment. Und«r  the  debt  ordinance  of  1879 
and  act  121  of  1880,  the  consolidated  bonds 
received  in  exchange  for  constitutional 
bonds  were  extinguished   by  the  exchange, 


Note. — UnoonstitutiotiaUty  of  statute  cm  de- 
fense against  mandamus  to  compel  its  en- 
forcement. 

Introductory  statement. 

State  ea  rel.  New  Orleans  Canal  &  Bkq. 
Co.  v.  Heard  and  Van  Horn  v.  State  ea  rel.  Ab- 
bott. 46  Neb.  02.  64  N.  W.  865.  fairly  represent 
the  opposite  views  which  the  courts  have  taken 
of  this  question.  In  the  former  case  the  court 
holds  that  laws  are  presumed  to  be,  and  must  be, 
treated  and  acted  upon  by  subordinate  executive 
functionaries  as  constitutional  and  legal  until 
their  unconstitutionality  or  Illegality  has  been 
Judicially  established. 

In  the  latter  case  It  is  held  that  ministerial 
officers  upon  whom  the  legislature  has  sought 
to  Impose  a  duty  by  statute  may  assert  the  un- 
constitutionality of  the  statute  as  a  defense  to 
an  application  for  a  mandamus  to  require  him 
to  perform  the  supposed  duty.  The  court  says : 
"We  had  thought  it  settled,  at  least  since  the 
decision  of  Marbury  v.  Madison,  1  Cranch,  137, 
2  L.  ed.  60.  that  the  Constitution  Is  the  supreme 
law  [of  the  land]  binding  upon  the  legislature 
as  well  as  upon  every  citizen,  and  that  no  act 
of  the  legislature  repugnant  to  the  Constitution 
can  become  a  law  for  any  purpose.  A  different 
doctrine  has  of  late  been  revived,  and  it  would 
even  seem  has  received  acceptance  In  a  modified 
form  In  some  courts.  There  can,  however,  in 
our  mind  be  no  escape  from  these  fundamental 
propositions  that  the  Constitution  Is  the  funda- 
mental law,  that  an  act  of  the  legislature  re- 
pugnant thereto  Is  not  merely  voidable  by  the 
courts,  but  is  absolutely  void  and  of  no  effect 
whatever.  It  Is  no  law  and  binds  no  one  to  ob- 
serve It.  The  officers  of  this  state  are  sworn  to 
support  the  Constitution.  Where  a  supposed 
act  of  the  legislature  and  the  Constitution  con- 
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fllct,  the  Constitution  must  be  obeyed  an^  the 
statute  disregarded.  Ministerial  officers '  are 
therefore  not  bound  to  obey  an  unconstitutional 
statute,  and  the  courts  sworn  to  support  the 
Constitution  will  not  by  mandamus  compel  them 
to  do  so.  It  Is,  therefore,  a  complete  answer 
to  an  application  for  such  a  writ  that  the  stat- 
ute seeking  to  impose  the  duty  Is  violative  of 
the  Constitution.  But  .  .  .  the  peace  of 
the  community,  the  orderly  conduct  of  govern- 
ment, require  that  only  In  clear  cases  of  uncon- 
stitutionality should  they  refuse  obedience  to 
legislative  acts.  They  always  disregard  them 
at  their  peril ;  but  when  they  do  disregard  them, 
and  the  question  is  presented  to  the  courts  aa 
to  whether  or  not  obedience  will  be  compelled, 
the  question  of  the  validity  of  the  act  is  pre- 
sented, and  obedience  will  not  be  compelled  If 
the  act  Is  unconstitutional,  because  in  that  case 
it  Is  no  law,  and  Imposes  upon  no  one  any  duty. 
Van  Horn  v.  State  ea  rel.  Abbott.  46  Neb.  62. 
64  N.  W.  365. 

This  conflict,  like  most  others,  arises  from  the 
different  points  from  which  the  view  is  taken. 
On  the  one  hand,  it  must  be  admitted  that  an 
unconstitutional  law  is  no  law,  and  binds  no 
one.  On  the  other  hand,  the  doctrine  Is  firmly 
established  that  statutes  are  presumed  by  the 
courts  to  be  constitutional  until  the  contrary 
Is  made  plainly  to  appear.  The  courts  are  the 
properly  constituted  tribunals  to  pass  upon  the 
question,  and  If  they  exercise  such  extreme  cau- 
tion before  declaring  the  statute  void  It  would 
seem  that  nothing  would  Justify  a  mere  minis- 
terial officer  who  has  no  Judicial  power  to  as- 
sume that  the  statute  is  unconstitutional,  and 
act  accordingly.  Moreover,  to  uphold  a  con- 
tempt for  the  laws  is  a  proceeding  exceed- 
ingly pregnant  with  mischief.  The  doctrine  of 
the  Nebraska  court  makes  every  petty  officer  a 
I  Judge,  and  permits  him  to  Ignore  any  law  which 
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fibould  have  been  destroyed,  could  not  be  le- 
gally reissued,  and  their  fraudulent  reissue 
did  not  create  any  obligation  against  the 
state. 

The  coupons  constitute  part  of  the  bonds 
to  which  they  are  attached,  and  evidence  no 
greater  or  better  claim  than  the  bonds  from 
which  they  were  clipped. 

The  legislature  cannot  appropriate  money 
to  pay  coupons  clipped  from  bonds  not  due 
by  the  state. 

The  appropriation  to  pay  the  interest  cou- 
pons of  theyear  is  intended  solely  to  pay  valid 
coupons,  and  does  not  cover  an  appropria- 
tion to  pay  invalid  coupons  when  no  such 
legislative  intent  is  manifested  by  the  lan- 
guage used. 

Pickett  V.  Southern  Athletic  Cluh,  47  La. 
Ann.  1G05«  18  So.  634. 


Mr.  Braaoh  K.  Miller,  for  appellees: 

Where  an  agent,  in  pursuance  of  his  man- 
date, does  an  act  which  is  not  manifestly  il- 
legal, and  which  he  does  not  know  to  be 
wrong,  the  law  implies  a  promise  on  the 
part  of  the  principal  to  indemnify  the  agent 
for  such  loss  or  damage  as  results  from  such 
execution  of  the  agency. 

Mechem,  Agency,  §  653,  p.  479 ;  Drummond 
V.  Humphreys,  39  Me.  347;  Nelson  v.  Cook, 
17  111.  443 ;  SeaHng  v.  Butler,  69  111.  575. 

Relators  were  fiscal  agents  of  the  state, 
their  contracts  requiring  them  to  take  up  in- 
terest coupons  of  bonds  of  the  state  matur- 
ing July  1,  1889.  Under  this  mandate  they 
paid  out  to  take  up  such  coupons  $2,61  U. 
The  coupons  so  paid  were,  about  two 
montlis  afterwards,  discovered  to  have  been 
clipped  from  bonds  of  the  state  which  had 


he  thinks  may  conflict  with  the  Constitution. 
Surely  such  a  doctrine  cannot  be  tolerated. 
That  court  says  its  doctrine  should  be  applied 
**only  in  clear  cases  of  unconstitutionality." 
That  furnishes  no  definite  rule,  for  who  is  to 
say  what  cases  are  clear?  Manifestly  the  courta 
So  that  until  the  courts  have  said  that  the  law 
is  unconstitutional  the  officer's  duty  is  to  exe- 
cute it.  Such  conclusion  leaves  only  the  ques- 
tion. Has  the  officer  a  right  to  present  the  mat- 
ter to  the  courts?  That  question  is  more  diffi- 
cult, and  will  require  an  examination  of  what 
the  courts  have  decided. 

Upon  the  question  of  the  right  to  ignore  the 
statute,  some  decisions  agree  with  the  Nebraska 
court,  but  the  trend  of  Judicial  thought  appears 
to  be  with  the  Louisiana  doctrine. 

Where  a  statute  requires  an  officer  to  per- 
form a  ministerial  act  he  will  not  be  permitted 
in  a  mandamus  proceeding  to  plead,  in  Justifi- 
cation of  nonperformance,  that  the  act  would 
violate  the  Constitution.  The  court  says  the  de- 
cision of  the  constitutional  question  was  an 
exercise  of  a  Judicial  function.  No  such  Ju- 
dicial power  was  conferred  upon  the  officer.  He 
had  no  greater  personal  interest  in  the  matter 
than  any  other  citisen  of  the  state.  To  allow 
ministerial  officers  who  have  no  direct  personal 
interest  in  the  matter  to  refuse  to  perform  their 
duty  on  the  ground  that  the  performance  of 
the  act  would  violate  the  Constitution  would  be 
establishing  a  very  dangerous  precedent.  It 
would  be  deciding  a  constitutional  question  af- 
fecting the  rights  of  third  persons  at  the  in- 
stance of  an  officer  whose  duties  are  merely 
ministerial,  and  who  has  no  direct  interest  in 
the  question,  and  cannot  in  any  event  be  made 
responsible.  Thoreson  v.  State  Bd.  of  Examin- 
ers, 19  Utah,  18,  67  Pac.  175. 

In  State  ex  rel.  Morton  v.  Stevenson,  18  Neb. 
421,  25  N.  W.  585.  it  Is  said  that  it  may  well  be 
doubted  if  the  incumbent  of  a  ministerial  office 
created  by,  and  whose  current  duties  rest  solely 
upon,  legislative  authority,  may  invoke  the  pro- 
visions of  the  Constitution  as  a  Justification  of 
his  refusal  to  discharge  his  plain  statutory  duty. 
Under  our  present  system  law  suits  may  be 
prosecuted  or  defended  only  by  the  real  party  in 
interest.  Such  party  alone  has  a  right  to  make 
a  record  which  will  render  the  question  litigated 
res  judicata.  The  respondent  can  have  no  great- 
er or  different  interest  from  that  of  any  other 
citizen  in  the  constitutional  question  which  he 
invokes. 

In  Huntington  v.  Worthen,  120  U.  S.  97,  30 
L.  ed.  588,  7  Sup.  Ct.  Rep.  469,  which  was  not 
a  mandamus  proceeding,  the  court  said  it  may 
not  be  a  wise  thing  as  a  rule  for  subordinate, 
executive,  or  ministerial   officers  to  undertake 


prescribing  their  duties,  and  to  disregard  it  if 
in  their  Judgment  it  is  invalid.  This  may  be  a 
hazardous  proceeding  to  themselves,  and  pro- 
ductive of  great  inconvenience  to  the  public, 
but  Btil!  the  determination  of  Judicial  tribunals 
can  alone  settle  the  legality  of  their  action. 
An  unconstitutional  act  is  not  a  law ;  it  binds 
no  one  and  protects  no  one. 

Constitutional  change  or  judicial  declaration  of 

invalidity. 

If  the  court  has  declared  the  law  invalid,  of 
course  the  officer  is  not  bound  to  follow  it. 

Mandamus  will  not  issue  to  compel  obedience 
to  an  act  which  has  been  declared  by  the  courts 
to  be  null  and  void.  State  ea  rel.  Shiver  v. 
Comptroller  General,  4  S.  C.  N.  S.  185. 

A  state  auditor  will  not  be  compelled  by  man- 
damus to  levy  a  tax  as  required  by  a  statute 
which  has  been  pronounced  by  the  court  to  be 
unconstitutional.  State  ew  rel.  School  Directors 
V.  Jumel,  32  La.  Ann.  60. 

So,  the  adoption  of  a  Constitution  may  change 
the  law  BO  that  a  mandamus  will  not  Issue  to 
compel  its  enforcement.  People  ew  rel.  Breck* 
enrldge  v.  Brooks,  57  111.  142. 

In  Louisiana  v.  Jumel,  107  U.  S.  711.  27  L. 
ed.  448,  2  Sup.  Ct.  Rep.  128,  where  after  the 
passage  of  an  act  providing  for  a  tax  to  pay 
bondSf  a  constitutional  amendment  was  adopted 
which  prevented  the  levying  of  the  tax  and 
required  the  application  of  money  on  hand  to 
other  purposes,  a  mandamus  on  behalf  of  bond- 
holders to  compel  state  officials  to  levy  the  tax 
was  denied  on  the  ground  that  It  would  subvert 
the  entire  financial  basis  of  the  state,  and  that 
the  matter  could  not  be  adjudicated  without 
calling  the  state  to  the  bar  of  the  court.  The 
supreme  court  in  affirming  the  Judgment  does 
not  discuss  directly  the  right  of  the  officer  to 
set  up  the  unconstitutionality  of  the  statute, 
but  places  its  affirmance  upon  the  ground  that 
the  suit  was  In  fact  one  to  compel  the  state  to 
perform  its  contract,  which  the  court  had  nc 
Jurisdiction  to  do. 

Ministerial  duties. 

There  are  some  ministerial  duties  of  a  na- 
ture so  subordinate  that  it  seems  clear  to  all 
that  the  officers  charged  with  them  cannot  raise 
the  question  of  constitutionality  of  the  statute 
to  avoid  performing  them. 

In  a  mandamus  proceeding  to  require  county 
commissioners  to  comply  with  a  statute  requir- 
ing them  to  receive  and  keep  election  returns, 
they  cannot  raise  the  question  of  the  constitu- 
te past  on  the  constitutionality  of  legislation  '  tionallty  of  the  statute  as  a  ground  for  not  per- 
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been  retired,  and  which  it  was  the  duty  of 
certain  officers  of  the  state  to  cancel  and 
destroy,  after  such  retirement.  Relators 
had  no  knowledge  or  notice  of  the  character 
of  the  coupons,  nor  was  the  same  within  the 
knowledge  of  defendants.  Plaintiffs  exer- 
cised due  care  and  diligence.  The  state  is 
bound  to  relators  for  such  payment,  not- 
withstanding the  invalidity  of  the  bonds 
from  which  the  coupons  had  been  taken. 
Maitland  v.  Ma/rtin,  86  Pa.  120. 

Watkina,  J.,  delivered  the  opinion  of 
the  court: 

Relators  seek  by  mandamus  to  compel  the 
respondents  to  comply  with  and  perform 
their  plain  ministerial  duties,  which  are  des- 
ignated in  the  concurrent  resolution  of  the 
general  assembly  known  as  "Act  182  of 
1894/'  directing  the  auditor  to  warrant,  and 


the  treasurer  to  pay,  the  amounts  claimed 
by  them  out  of  the  surplus  interest  fund 
of  1880.  Relators  base  their  claims  upon  a 
contract  made  and  entered  into  by  them  with 
the  board  of  liquidation,  representing  the 
state  of  Louisiana,  on  the  26th  of  Decem- 
ber, 1886,  and  renewed  on  the  3d  of  June, 
1888,  whereby  they  engaged,  as  fiscal  a^^ts 
of  the  state,  to  cash  and  carry  the  coupons 
of  all  valid  consolidated  and  constitutional 
bonds  of  the  state,  up  to  and  including  those 
falling  due  on  the  1st  of  July,  1889,  as  spe- 
cially stipulated  therein,  lliey  aver  thaty 
under  said  contract,  they  respectively  paid 
to  the  holders  of  interest  coupons  upon  con- 
solidated bonds  of  the  state  of  Louisiana, 
which  were  presented  to  them  for  payment, 
each  the  sum  of  $2,616,  which  sums  they 
are  entitled  to  have  reimbursed  to  them, 
respectively,  ''by  their  principal,  the  state 


forming  their  duty.  The  court  says  the  court 
will  not  listen  to  any  objection  made  to  the 
coDBtitutlonality  of  the  statute  by  a  party  whose 
rights  are  not  affected  by  it,  and  who  has  thei'e- 
fore  no  interest  in  defeating  it.  A  party  who 
seelcs  to  have  a  statute  declared  uuconstltu- 
tional  must  not  only  show  that  he  will  be  in- 
jured by  it,  but  he  must  also  show  how.  The 
court  further  says,  the  duty  of  the  commis- 
sioners being  merely  to  receive  and  keep  in  their 
official- custody  the  returns,  such  duty  involves 
no  consideration  by  them  of  the  legality  of  the 
election,  nor  does  it  permit  them  to  raise  the 
question  of  the  legality  as  a  reason  for  not  per- 
forming their  stated  functions ;  nor  does  its  per- 
formance decide  anything  as  to  the  legality  of 
the  election,  but  merely  preserves  evidence  of 
Jthe  result.  As  county  commissioners  they  are 
not  charged  with  the  duty  of  raising  the  ques- 
tion in  behalf  of  those  who  may  have  personal 
Interests  which  the  enforcement  of  the  Consti- 
tution may  affect.  The  county  commissioners 
as  such  have  no  right  that  will  be  affected  by 
the  performance  of  the  duty  imposed  by  the 
statute  ;  but  it  is  further  said :  "Nor  will  their 
performance  of  such  duty  injure  any  person's 
rights  that  may  be  affected  by  an  enforcement 
of  the  article  of  the  Constitution."  Franklin 
County  Comra  v.  State  eco  rcl.  Patton,  24  Fla. 
55.  3  So.  471. 

In  Com.  V.  James,  185  Pa.  480,  19  Atl.  '950, 
the  defense  of  unconstitutionality  of  a  statute 
was  made  to  a  mandamus  proceeding  to  compel 
a  county  clerk  to  act  under  the  provisions 
of  a  statute  forming  school  districts,  and 
it  was  held  that  he  had  no  right  to  make 
such  defense  The  court  said  it  Is  too  plain 
for  argument  that  the  defendants  had  no  right 
to  decline  to  receive  and  record  the  resolutions 
accepting  the  provisions  of  the  act.  The  act 
requires  them  to  receive  and  record  these 
papers ;  such  duties  are  purely  ministerial,  and 
the  court  below  properly  awarded  the  peremp- 
tory writ.  His  act  in  refusing  does  not  appear 
to  have  been  one  of  insubordination,  but  was 
Intended  to  test  the  constitutionality  of  the  act. 
We  are  of  opinion  that  the  constitutional  ques- 
tion cannot  be  raised  in  this  way. 

In  Maynard  v.  First  Representative  DIst.  Bd. 
of  Canvassers,  84  Mich.  228,  11  L.  R.  A.  832,  47 
N.  W.  756.  a  mandamus  was  sought  to  compel 
election  officers  to  declare  petitioner  elected  to 
office  under  a  statute  providing  for  cumulative 
TotIng,  and  the  question  of  the  validity  of  the 
statute  was  attacked,  and  it  was  held  unconsti- 
tutional, and  the  writ  was  denied ;  but  there  is 
no  discussion  of  the  right  to  raise  the  question 
in  that  manner  in  the  prevailing  opinion. 
Judge  Grant,  however,  says :     "At  the  thresh- 
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old  of  this  controversy  is  an  insurmountable 
objection  to  the  position  taken  by  the  respond- 
ent if  it  were  insisted  upon.  The  sole  duty  of 
the  canvassers  under  the  law  is  to  examine  the 
original  statements  certified  to  them,  .  .  . 
to  ascertain  the  number  of  votes  cast  .  .  . 
and  issue  certificates  accordingly.  .  .  . 
It  was  never  contemplated  by  the  legislature 
that  the  board  of  canvassers  should  possess  any 
other  power  than  to  canvass  the  returns  and 
declare  the  result."  The  Judge  continues: 
"It  is  said  that  constitutional  questions  have 
often  been  raised  and  decided  by  this  court  in 
mandamus  proceedinga  This  is  true  where  per- 
sonal and  property  rights  are  Involved,  and 
great  Inconvenience  and  damage  would  result 
if  prompt  action  were  not  taken.  In  such  case 
the  public  officer  or  body  charged  with  the  per- 
formance of  duty  may  either  decline  to  act,  on 
the  ground  of  the  alleged  unconstitutionality  of 
the  law,  or  may  proceed.  In  either  event,  man- 
damns  will  lie,  to  set  him  in  motion  in  the 
one  case,  or  to  restrain  him  in  the  other.  But 
this  does  not  apply  to  cases  where  the  duty  of 
the  officer  is  only  clerical  or  ministerial,  and 
the  law  provides  an  ample  remedy  afterwards 
to  test  the  validity  of  his  action,  and  that,  too, 
without  any  inconvenience  or  damage.  In  such 
case  the  officer  must  perform  his  duty  and  leave 
the  parties  interested  to  contest  the  result  in 
the  proper  forum  and  by  the  proper  proceeding. 
He  should  not  in  such  case  be  heard  to  plead 
the  unconstitutionality  of  the  law  as  an  ex- 
cuse for  his  refusal." 

To  compel  tarn. 

The  duty  of  manipulating  the  machinery  for 
the  collection  of  a  tax  is  usually  held  to  be  so 
far  ministerial  as  to  give  the  officer  no  right  to 
question  the  constitutionality  of  the  statute. 

In  Wright  V.  Kelly  (Idaho)  43  Pac.  566,  It 
is  stated  by  way  of  argument  that  delinquent 
tax  officers  cannot  defend  against  a  writ  of 
mandamus  to  compel  them  to  perform  their 
duty  as  required  by  statute  on  the  ground  that 
the  act  of  the  legislature  authorizing  the  tax 
was  unconstitutional,  since  It  is  not  within  the 
province  of  such  officers  to  determine  the  con- 
stitutionality ol  laws ;  nor  will  the  courts,  upon 
summary  proceedings  In  mandamus,  determine 
as  to  the  constitutionality  of  statutes  fixing  the 
rights  of  third  persons  not  parties  to  the  salt. 

A  ministerial  officer.  Intrusted  with  the  col- 
lection and  disbursement  of  revenues  in  any  of 
the  departments  of  government,  has  no  right 
to  withhold  a  performance  of  his  ministerial 
duties  prescribed  by  law,  merely  because  he  a^ 
prehends  that  the  law  may  be  unconstitutional. 


1805. 


Stats  ex  reL  Nbw  Orleans  Cakal  &  Banking  Ck>.  y.  Hbabd. 


610 


of  Louisiana,  for  whose  benefit  and  account 
the  said  sums  were  paid."  They  further 
aver  that  there  remains  in  the  hands  of  the 
respondent  state  treasurer  an  unexpended 
balance,  exceeding  $10,000,  of  the  amount  of 
the  appropriation  made  by  the  general  rev- 
enue act  of  the  year  1888,  being  act  48  of 
that  year,  to  pay  interest  coupons  of  the 
state  of  I^uisiana  which  became  due  on  the 
lat  of  January,  and  the  Ist  of  July,  1889; 
that  such  unexpended  balance  is,  in  law, 
applicable  to  the  reimbursement  of  the 
aforesaid  sums  by  them  paid,  as  fiscal  agents 
of  the  state ;  that  there  is  no  other  appropri- 
ation of  said  balance;  that  by  Concurrent 
Resolution  No.  182  of  the  General  Assem- 
bly of  1894  the  respondent  auditor  is  di- 
rected to  warrant  for,  and  the  respondent 
treasurer  is  directed  to  pay,  them,  respec- 
tively, the  aforesaid  sums,  and,  in  violation 


and  disregard  of  their  duties  therein  speci- 
fied, said  respondents  have  refused  and  de- 
clined, the  one  to  issue  his  warrant,  and 
the  other  to  make  payment  to  them,  of  the 
aforesaid  sums,  as  it  is  their  plain  minister- 
ial duty  to  do.  Therefore  relators  com- 
plain, and  pray  for  a  peremptory  mandamus 
to  compel  respondents'  performance  of  duty. 
Respondents,  represented  by  the  attorney 
general,  represent  that  the  claims  of  relators 
are  for  the  payment  of  certain  coupons.  No. 
31,  due  July,  1889,  as  shown  by  the  list 
thereof  furnished  by  relators  to  the  audi- 
tor. That  said  coupons  were  clipped  from 
consolidated  bonds  which  the  state  did  not 
owe,  which  are  null  and  void,  and  which 
should  have  been  destroyed  by  the  direction 
of  the  Constitution  and  the  law,  but  which 
were  fraudulently  and  illegally  put  upon  the 
market  by  a  former  treasurer  of  the  state. 


Tbe  court,  however,  says  that  If  It  Is  manifest 
that  In  case  tbe  mandamus  was  Issued  the  tax- 
payers would  have  a  remedy  for  restitution  of 
the  tax  thereby  required  to  be  collected,  the 
court  will  not  grant  the  process  to  enforce  a 
collection  that  would  be  fruitless  and  oppressive. 
But  with  reference  to  the  question  of  the  un- 
constitutionality of  the  statute,  the  court  said 
it  does  not  He  with  the  respondent  as  a  min- 
isterial ofDcer  to  make  this  objection.  He  Is 
not  authorized  or  required  to  adjudicate  the 
law.  On  a  summary  bearing,  on  a  petition  for 
mandamus  this  court  will  not  determine  the 
question  of  the  constitutionality  of  the  law  In- 
volving the  rights  of  third  persons,  but  will 
leave  the  question  to  be  settled  when  properly 
presented  by  parties  to  an  action.  For  the  hear- 
ing of  the  mandamus  suit  the  constitutionality 
of  the  act  will  be  assumed.  Smyth  v.  Tltcomb, 
31  Me.  272. 

In  Bassett  v.  Barbin,  11  La.  Ann.  672.  which 
sought  to  compel  the  sheriff  to  levy  a  special 
tax.  the  defense  was  that  the  act  authorizing  It 
was  unconstltntlonal,  and  the  court  says  the 
right  of  this  executive  officer  to  raise  this  con- 
■tltntlonal  question  Is  by  no  means  clear.  Such 
a  discussion  would  be  much  more  appropriate 
In  the  mouth  of  one  of  those  from  whom  the  tax 
might  be  exacted.  The  law  became  such  before 
he  became  sheriff,  and  the  duty  Imposed  by  It 
appertained  to  his  office  when  he  was  elected. 
He  accepted  his  office  with  all  the  functions  be- 
longing to  It  by  law,  and  he  has  no  business  to 
question  the  validity  of  those  legislative  en- 
actments which  constitute  his  official  rule  of 
action.  As  well  might  he.  If  called  upon  to 
fulfil  that  sternest  of  his  duties,  the  execution 
of  a  capital  sentence,  question  the  constitution- 
ality of  the  particular  law  under  which  the 
conviction  had  been  procured.  However,  the 
law  was  held  constitutional  and  the  writ 
awarded. 

In  People  00  rel.  Miner  v.  Salomon,  46  111. 
S38,  a  county  clerk  defended  against  a  writ  of 
mandamus  to  compel  him  to  comply  with  the 
terms  of  a  statute  prescribing  duties  as  to  the 
extension  of  tax  assessments  on  the  ground  that 
the  act  was  unconstitutional,  but  the  act  was 
held  valid,  and  the  mandamus  awarded. 

Defendant  In  that  case  refused  to  comply  with 
his  duty  to  extend  the  taxes  at  the  rate  fixed 
by  the  board  of  equallzatign,  and  delivered  the 
books  to  the  collector,  which  fact  he  neglected 
to  disclose  to  the  court  In  the  mandamus  pro- 
ceedings to  compel  him  to  make  the  extension, 
and  the  court  punished  him  for  contempt  in  re- 
fusing to  obey  Its  writ,  saying  that  he  was  en- 
deavoring to  excuse  his  disobedience  to  the  writ 
by  setting  up  his  previous  disobedience  to  a 
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command  of  the  legislature.  This  species  of 
defense  Is  forbidden  by  the  universal  principle 
of  law  which  forbids  a  party  to. avail  himself 
of  his  own  wrong.  The  court,  addressing  itself 
to  blm,  said :  "The  law  .  .  .  had  pasHed 
the  legislature  under  all  the  forms  of  the  Consti- 
tution, and  had  received  executive  sanction,  and 
became  by  its  own  intrinsic  force  the  law  to  you, 
to  every  public  officer  in  the  state,  and  to  all  tbe 
people.  You  assumed  the  responsibility  of  de- 
claring the  law  unconstitutional,  and  at  once 
determined  to  disregard  It,  to  set  up  your  own 
Judgment  as  superior  to  the  expressed  will  of 
the  legislature,  asserting,  In  fact,  an  entire  Inde- 
pendence thereof.  ...  To  allow  a  minis- 
terial officer  to  decide  upon  the  validity  of  a  law 
would  be  subversive  of  the  great  objects  and 
purposes  of  government.  .  .  .  Tour  only 
duty  was  obedience."  People  ew  rel,  Atty.  Gen. 
V.  Salomon,  54  III.  39. 

In  Wisconsin,  however.  It  has  been  held  that 
where  a  statute  requiring  a  tax  is  void,  any  min- 
isterial officer  whose  duty  it  would  otherwise 
be  to  enforce  the  statute  may  refuse  to  do  so, 
and  mandamus  will  not  He  to  compel  him  to  do 
so.  The  court  says,  the  act  being  void.  It  binds 
no  one,  and  any  person  may  assert  its  true  char- 
acter and  refuse  to  obey  it.  State  ex  rel.  Mc- 
Curdy  v.  Tappan,  29  Wis.  664,  9  Am.  Uep.  022. 

So  In  Brandenstein  v.  Hoke,  101  Cal.  131,  3.5 
Pac.  562,  a  mandamus  was  refused  which  sought 
to  enforce  the  levying  of  a  tax  by  tbe  commis- 
sioners of  a  levee  district  for  the  payment  of 
bonds  on  the  ground  that  the  statute  requiring 
It  was  unconstitutional.  It  was  Insisted  that 
the  defendants  would  not  be  permitted  to  set 
up  the  unconstitutionality  of  the  law  under 
which  the  district  was  organized  for  the  purpose 
of  defeating  the  proceeding.  But  the  court  says 
the  question  Is,  Was  there  no  law  whatever  un- 
der which  a  corporation  similar  to  the  so-called 
levee  district  could  be  organized?  If  there  is 
no  such  law  then  there  Is  neither  fund,  com- 
missioner, nor  corporation,  and  a  void  law  Is  no 
law. 

In  People  ex  rel.  Scott  v.  Chenango  Suprs.  8 
N.  Y.  317,  supervisors  were  permitted  to  raise 
the  question  of  the  constitutionality  of  a  stat- 
ute requiring  them  to  collect  a  tax  In  a  proceed- 
ing by  mandamus  to  compel  Its  enforcement, 
although  there  Is  no  discussion  of  their  right 
to  do  80,  and  the  statute  was  upheld. 

In  State  ex  rel.  Monroe  Gravel  Road  Co.  v. 
Stout,  61  Ind.  143,  a  petition  for  mandamus  to 
compel  the  placing  of  certain  assessments  upon 
the  tax  duplicates  was  held  Insufficient  because 
the  law  authorizing  the  collection  of  the  assess- 
ments was  unconstitutional ;  but  this  decision 
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That  the  bonds  from  which  said  coupons 
were  clipped,  belonged,  some  to  the  Agri- 
cultural and  Mechanical  College,  and  some  to 
the  seminary  fund;  and  some  had  been  re- 
ceived in  exchange  for  constitutional  bonds. 
That  the  said  bonds  belonging  to  the  agri- 
cultural and  mechanical  college  fund  were 
declared  null  and  void  after  the  let  of  Jan- 
uary, 1880,  and  the  general  assembly  was 
prohibited  from  ever  making  any  provision 
for  payment,  and  was  ordered  to  destroy  the 
same  by  article  233  of  the  Constitution. 
That,  as  the  coupon  is  a  part  of  the  bond, 
the  state  does  not  owe  it«  and  the  legislature 
is  prohibited  from  paying  it,  and  therefore 
Concurrent  Resolution  182  of  1894  is  null 
and  void,  as  in  violation  of  the  Constitution, 
as  well  as  act  48  of  1888,  in  so  far  as  it  may 
be  held  to  make  appropriation  to  pay  those 
invalid  coupons.    That  the  obligation  of  the 


state  evidenced  by  those  bonds  was  extin- 
guished by  that  exchange,  and  neither  tba 
treasurer  nor  any  other  person  had  or  has 
the  legal  power  to  revive  that  obligation  by 
an  ill^al  reissue  of  the  bonds.  That  there- 
fore the  state  does  not  owe  said  bonds  or 
coupons,  and  the  legislature  is  without  pow- 
er to  pay  them,  and  respondents  have  no 
right  to  pay  th^.  That  the  appropriation 
made  by  act  48  of  1888  to  pay  interest  cou- 
pons was  only  to  pay  coupons  clipped  from 
valid  and  Ic^ly  outstanding  bonds,  and 
not  from  bonds  illegally  and  fraudulently  is- 
sued or  put  in  circulation.  That  the  sur- 
plus fund  remaining  in  the  treasury,  left 
from  said  appropriation  after  paying  all 
valid  coupons  of  the  year,  must  be  used  by 
the  board  of  liquidation  in  buying  up  valid 
consolidated  bonds,  and  cannot  be  used  to 
pay  interest  on  fraudulent  bonds.    That,  as 


was  reversed  on  the  ground  that  the  statute  was 
not  unconstitutional. 

The  payment  of  public  money. 

There  Is  a  tendency,  with  some  reason  to  sup- 
port it,  to  hold  that  officers  charged  with  the 
control  of  public  funds  are  by  the  nature  of  their 
office  required  to  question  the  constitutionality 
of  all  statutes  appropriating  the  public  funds. 

In  a  proceedlDg  to  compel  drawing  of  a  war- 
rant for  payment  of  a  member  of  a  board  of  elec- 
tion commissioners,  defendant  resisted  because 
of  alleged  unconstitutionality  of  the  act,  and 
the  court  says,  we  see  no  force  in  the  point  that 
respondent  has  no  interest  In  the  question  here 
involved.  The  act  under  which  petitioner  claims 
being  unconstitutional  and  void,  there  Is  no 
law  authorizing  the  respondent  to  draw  the 
warrant ;  and  to  do  the  act  demanded  of  him 
would  be  to  violate  his  official  duty  and  oath, 
and  subject  himself  to  liability  to  punishment. 
Denman  v.  Broderick,  111  Cal.  97,  43  Pac.  516. 

A  state  auditor  has  the  right,  when  called 
upon  to  Issue  his  warrant  for  money  appropri- 
ated by  act  of  the  legislature,  to  question  the 
validity  of  the  act  making  the  appropriation. 
The  court  says  that  although  the  court  will  not 
listen  to  one  who  says  the  legislative  act  Is  un- 
constitutional unless  his  rights  are  Involved  or 
he  has  a  right  to  question  It,  yet,  since  the  Con- 
stitution provides  that  no  money  shall  be 
drawn  from  the  treasury  except  In  pursuance  of 
appropriations  made  by  law.  if  the  act  was  not 
passed  In  the  manner  required  by  the  Constitu- 
tion it  was  not  a  law,  and  the  auditor  Is  vested 
with  such  power,  and  occupies  such  a  position, 
that  It  is  not  only  his  right,  but  his  duty,  when- 
ever he  is  called  upon  to  order  the  payment  of 
money  out  of  the  treasury,  to  Inquire  whether 
It  Is  being  drawn  legally.  He  Is  In  a  certain 
sense  a  trustee,  and  che  public  Interest  requires 
that  his  office  should  give  him  the  right  to  ques- 
tion the  validity  of  a  legislative  act  under  which 
by  means  of  warrant  the  public  money  Is  to  be 
expended.  Norman  v.  Kentucky  Bd.  of  Man- 
agers of  World's  Columbian  Kxposltlon,  93  Ky. 
537,  18  L.  R.  A.  560,  20  S.  W.  001. 

In  an  application  for  a  mandamus  to  compel 
the  payment  of  the  salary  of  a  Judge  from  the 
funds  of  a  city,  defendants  may  raise  the  ques- 
tion of  the  constitutionality  of  the  statute  re- 
quiring the  payment,  since  the  writ  cannot  be 
Invoked  to  compel  an  officer  to  do  an  unlawful 
act.  McDermont  v.  Dinnie,  6  N.  D.  278,  69  N. 
W.  294. 

But  a  state  comptroller  cannot  allege  fraud 
in  the  procurement  of  an  act  to  defeat  man- 
damus to  compel  him  to  allow  an  appropriation 
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made  thereby.     Angle  v.  Runyon,  38  N.  J.  L. 
403. 

And  In  State  e»  rel.  Sayre  v.  Moore,  40  Neb. 
854,  25  L.  R.  A.  774.  59  N.  W.  756,  a  mandamus 
was  sought  to  compel  the  auditor  to  draw  his 
warrant  for  appropriation,  and  he  defended  on 
the  ground  that  the  statute  vras  unconstitution- 
al. The  law  was  held  constitutional,  and  the 
auditor  then  alleged  that  under  the  Constitu- 
tion he  had  authority  to  examine  the  validity  of 
claims  against  the  state ;  but  the  court  held  that 
under  the  appropriation  in  question  the  only 
question  left  for  the  auditor  was  a  ministerial 
one,  and  that  he  couid  not  supervise  the  action 
of  the  legislature. 

Judicial  olHoen, 

In  accordance  with  the  theory  that  an  officer 
cannot  raise  the  question  of  the  constitutionality 
of  a  statute  unless  he  has  a  personal  interest  In 
It,  or  his  duty  requires  him  to  do  so,  it  has  been 
held  that  even  Judges  whose  duty  was  to  In- 
terpret the  laws  could  not  Initiate  an  objection 
to  a  statute,  but  must  permit  the  objection  to 
come  from  the  person  to  be  affected  by  It. 

The  question  of  the  constitutionality  of  a 
statute  under  which  an  information  Is  sought 
to  be  filed,  cannot  be  raised  by  the  Judge  In  a 
mandamus  proceeding  to  compel  him  to  per- 
mit the  filing  of  the  Information.  The  court 
says  the  unconstitutionality  of  the  statute  made 
the  basis  of  the  prosecution  Is  a  matter  of  de- 
fense exclusively  within  the  discretion  of  the 
accused,  and  that  such  a  defense  cannot  be  an- 
ticipated or  supplied  by  the  Judge  so  as  to  Jus- 
tify his  refusal  to  the  filing  of  the  information. 
State  ex  rel.  Hall  v.  Tenth  Judicial  Dist.  Judge, 
83  La.  Ann.  1222. 

Where  a  Judge  defended  a  mandamus  suit 
to  compel  hln\  to  permit  removal  to  another 
court  of  a  suit  on  trial  before  him,  because  of 
the  unconstitutionality  of  the  statute  author- 
izing the  removal,  the  court  said :  "Nor  do  we 
comprehend  the  force  or  admissibility  of  the 
argument  or  assertion  of  the  unconstitutionality 
of  the  act."     Danville  v.  Blackwell.  80  Va.  88. 

Since  the  people  are  Interested  in  the  question 
whether  or  not  a  statute  prescribing  the  Juris- 
diction of  a  court  Is  constitutional,  the  question 
will  not  be  determined  by  an  application  for 
mandamus  to  compel  the  court  to  proceed  with 
the  trial  of  an  action."  Davis  v.  San  Francisco 
City  &  County  Super.  Ct.  63  Cal.  681.  But  in 
that  case  the  proceeding  sought  to  avoid  the 
statute  rather  than  enforce  it,  so  that  the  que*- 
tlon  of  the  right  of  the  officer  to  raise  the  ques- 
tion was  not  involved. 

However,  in  People  tw  rel.  Smith  v.  Twelfth 
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the  »(ate  does  not  owe  interest  on  these 
bonds,  the  payment  of  these  coupons  would 
be  a  gratuity,  which  the  legishtture  cannot 
make.  That  the  concurrent  resolution  (act 
182  of  1804)  is  a  disguised  appropriation, 
and  the  legislature  cannot  appropriate 
money  by  concurrent  resolution ;  but  such  an 
appropriation  as  this,  if  within  the  legis- 
lative power,  would  have  to  be  made  by  two 
separate  bills,  introduced  after  thirty  days' 
proper  advertisement,  and  passed  in  the  reg- 
ular way,  and  after  all  constitutional  de- 
lays and  requirements  had  been  complied 
with,  whereas  the  concurrent  resolution 
(182  of  1894)  was  passed  as  a  single  reso- 
lution, without  any  of  these  formiuities  or 
delays. 

On  the  trial,  the  evidence  showed  that  re- 
lators had  paid  and  expended  the  sums  of 
money  claimed  in  satisfaction  and  discharge 


of  coupons  clipped  from  that  species  of 
bonds  known  as  "Agricultural  and  Mechan- 
ical College  Bonds/'  in  greater  part,  and 
that  same  were  those  falling  due  on  the  Ist 
of  July,  1889,  and  which  were  duly  presented 
to  thefm,  as  fiscal  agents  of  the  state  of 
Louisiana,  for  payment,  by  the  holders  there- 
of, in  the  due  course  of  business,  and  in  pur- 
suance of  their  contract  with  the  state.  It 
was  admitted  by  the  attorney  general,  on  be- 
half of  the  respondents,  that  there  is  money 
enough  in  the  interest  fund  of  1889,  appro- 
priated by  act  48  of  1888,  to  cover  the 
amounts  claimed  by  the  relators.  It  is 
shown  that  due  and  proper  demand  was 
made  of  respondents  for  compliance  with 
the  provisions  of  Concurrent  Resolution  182 
of  1894«  without  avail.  The  attorney  gen- 
eral introduced  in  evidence  the  joint  report 
of  the  auditor  and  treasurer,  containing  a 


Dist.  Judge,  17  Cal.  547,  a  trial  Justice  refused 
to  comply  with  a  law  requfring  the  transfer  of 
a  case  to  another  court  for  trial  upon  the 
ground  that  the  statute  was  unconstitutional, 
and  the  supreme  court  said  there  is  no  question 
of  the  power  of  the  courts  to  pronounce  uncon- 
stitutional acts  invalid,  for  their  power  results 
from  the  duty  of  the  courts  to  give  effect  to  the 
laws, — of  which  the  Constitution  is  the  highest, 
— and  which  will  not  be  administered  at  all  if 
nullified  at  the  will  or  by  the  acts  of  the  legis- 
lature. But  in  that  case  it  was  held  that  the 
law  was  constitutional,  and  that  there  was  no 
discretion  in  the  judge  to  obey  or  refuse  to  obey 
the  law.  It  was,  however,  held  that  mandamus 
was  not  a  proper  remedy  in  the  case. 

In  State  ew  rel.  Turner  v.  Hocker,  36  Fla. 
858,  18  So.  767,  a  trial  Justice  was  permitted  to 
defend  a  mandamus  suit  brought  to  compel  him 
to  take  jurisdiction  of  an  action  arising  In 
territory  recently  added  to  his  district,  on  the 
ground  that  the  act  making  the  addition  was 
unconstitutional ;  but  there  is  no  discussion  of 
the  right  of  the  judge  to  raise  such  question, 
and  the  statute  was  held  valid  and  the  writ 
awarded. 

In  State  c»  rel.  Tod  v.  Fairfield  County  C.  P. 
Court,  15  Ohio  St.  877,  a  trial  judge  set  up  the 
invalidity  of  an  act  of  Congress  under  which 
a  removal  of  a  cause  on  trial  before  him  to 
the  Tederal  court  was  sought  as  a  defense  to  a 
mandamus  to  compel  him  to  allow  it,  and  the 
court  considered  the  question  of  the  constitu- 
tionality of  the  statute  without  considering  his 
right  to  raistf  the  question. 

In  State  v.  Fifth  Judicial  Dist.  Judge.  5  La. 
Ann.  756,  which  sought  to  compel  a  Judge  of  one 
district  to  hold  the  court  in  another  because  of 
the  incapacity  of  the  Judge  belonging  there,  the 
validity  of  the  law  permitting  such  a  proceed- 
ing was  questioned,  but  it  was  upheld,  and  the 
court  did  not  discuss  the  right  of  the  Judge  to 
raise  the  question. 

Other  deoiaiont. 

In  a  proceeding  to  compel  the  mayor  of  a  city 
to  carry  out  a  statute  providing  for  the  crea- 
tion of  a  police  board  the  defense  was  the  un- 
constitutionality of  the  statute,  and  the  court 
says  the  mayor  erred  in  refusing  to  carry  out 
the  act.  A  government  whose  laws  can  be 
Ignored  by  those  whose  duty  is  to  execute  them 
is  feeble,  weak,  and  Inert,  and  Is  wanting  in 
that  vigor,  strength,  and  energy  that  will  in- 
sure Its  perpetuity.  The  officers  of  a  municipal- 
ity cannot  defy  the  law,  constitute  themselves 
the  Judges  of  Its  constitutionality,  and  pro- 
nounce upon  Its  validity  when  they  are  charged 
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with  its  execution.  In  advance  of  the  Judicial 
tribunal  whose  sole  prerogative  it  is  to  pass  up- 
on its  constitutionality.  It  is  their  duty  to 
obey  the  law  until  its  constitutionality  has  l>een 
passed  upon  by  the  Judicial  department.  But 
the  court  proceeds  to  consider  the  question  of 
the  constitutionality  of  the  law  In  that  action. 
State  €9  rel.  Nicbolls  v.  Shakespeare,  41  La. 
Ann.  156,  6  So.  592. 

In  Com.  V.  Sheehan,  81*  Pa.  132,  the  uncon- 
stitutionality of  the  statute  was  set  up  as  a  de- 
(Tense  to  a  mandamus  to  compel  proceedings  un- 
der a  statute  authorizing  the  construction  of  a 
bridge,  and  the  commonwealth  set  up  that  the 
defendants,  being  ministerial  officers,  are  bound 
by  provisions  of  the  act,  and  cannot  set  up  the 
matters  stated  in  their  return.  The  mandamus 
was  issued,  but  there  is  no  discussion  of  the 
merits  of  this  contention  on  the  part  of  the  com- 
monwealth. 

In  New  Jersey  it  has  been  held  that  a  munici- 
pal council  may  interpose  the  question  of  the 
constitutionality  of  the  statute  In  defense  of  a 
mandamus  suit  to  compel  them  to  comply  with 
a  statute  for  the  alteration  of  the  ward  lines 
of  the  municipality  which  legislates  them  out  of 
office.  The  court  says  if  they  should  execute 
the  act  in  question  there  might  be,  and  proba- 
bly would  be,  two  distinct  bodies  in  existence, 
each  claiming  to  be  the  lawfully  constituted 
legislative  body  of  the  city.  Consequences 
which  would  follow  from  such  a  state  of  things 
will  impel  the  court  to  hear  defendants,  and  re- 
cuse a  mandamus  to  enforce  obedience  to  the 
act.  If  It  can  t>e  shown  to  be  without  authority. 
State  e»  rel.  Pell  v.  Newark.  40  N.  J.  L.  71. 

And  that  ruling  was  followed  in  Lakewood 
Twp.  Committee  v.  Brick  Twp.  Committee,  55  N. 
J.  L.  275,  26  Ati.  01,  where  the  defense  to  a 
mandamus  suit  to  compel  performance  of  du- 
ties respecting  the  division  of  a  township  was 
:he  unconstitutionality  of  the  statute,  and  the 
court  upheld  the  defense,  saying  such  an  objec- 
don  may  l>e  considered  on  an  application  for 
mandamus. 

In  State  ea  rel.  Miller  v.  Buchanan,  24  W.  Va. 
362,  it  is  held  that  subordinate,  executive  offi- 
cers cannot  question  the  Interpretation  put  up- 
on the  law  by  their  superior  officers. 

Practice  mattera. 

In  Auditor  v.  Hay  craft.  J  4  Bush,  284,  it  was 
iield  that  if  the  officer  was  entitled  to  make  the 
defense  that  the  act  was  not  passed  as  required 
by  the  Constitution,  the  facts  must  be  pleaded, 
and  that  the  court  will  not  take  Judicial  notice 
as  to  the  votes  cast  by  the  legislature  at  the 
mere  suggestion  of  counsel. 
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list  of  oozMolidated  and  oonfititutional  bonds, 
as  classified  by  the  New  Orleans  stock  ex- 
change, and  other  evidence  conforming  to 
the  averments  of  the  respondents'  answer, — 
particularly  extracts  from  the  published 
journals  oi  the  senate  and  house  of  repre- 
sentatives of  the  session  of  1894,  showing 
the  course  of  legislative  proceedings  in  the 
introduction  and  passage  of  House  Concur- 
rent Resolution  No.  27,  and  which  bears  the 
number  182  in  the  published  Acts  of  1894. 
The  record  contains  the  following  admis- 
sions of  oounsel  pro  and  con,  viz,:  "It  is 
hereby  admitted  that  th«  coupons  sued  upon 
were  clipped  from  the  bonds  illegally  issued 
by  the  treasurer.  That  they  became  due  on 
July  1,  1889,  and  were  paid  on  that  date  by 
the  relators'  banks,  without  any  notioe  or 
knowledge  that  they  were  fraudulent, — 
[they  being]  fiscal  agents  of  the  state, — on 


date  of  their  presentation.  That  similar 
coupons  clipped  from  same  bonds  had  been 
paid  on  presentation  by  the  fiscal  agents,  on 
the  1st  of  January  and  July  of  each  year 
from  the  time  they  were  put  in  circulation, 
up  to  and  including  the  coupon  due  1st  of 
July,  1889;  up  to  that  time  there  havins 
been  no  suspicion  of  fraud,  and  all  of  said 
payments  having  been  allowed  by  the  audi- 
tor and  treasurer  in  settlements  made  with 
the  fiscal  agents.  That,  after  these  coupons 
were  paid  by  relators,  the  fraudulent  issue 
of  the  bonds  was  discovered,  in  September, 
1889,  and  they  were  not  allowed  credit  there- 
for in  their  settlement  with  the  treasurer." 
The  language  of  the  ooncurrent  resolution 
(182  of  1894)   is  as  follows,  viz.: 

No.  182.    Concurrent  Resolution. 
Authorizing  and  directing  the  auditor  to 
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But  in  People  e>9  rel.  Argyle  &  Pt.  E.  PI.  Road 
Co.  V.  Fort  Edward  Highway  Comrs.  11  How. 
Pr.  89,  It  Is  held  that  the  unconstitutloDallty 
of  the  statute  under  which  the  relief  is  claimed 
Is  not  a  fact,  but  an  argument,  and  is  not  prop- 
erly inserted  In  the  return  to  the  alternative 
writ. 

If  a  mandamus  Is  sought  to  compel  the  elec- 
tion ofDcers  to  Ignore  a  later  statute  and  act  un- 
der an  earlier  one  on  the  ground  that  the  later 
one  Is  unconstitutional,  the  question  of  the  con- 
stitutionality of  the  earlier  one  Is  also  open. 
People  ew  rel.  Woodyatt  v.  Thompson,  155  III. 
451,  40  N.  E.  807. 

Ca9e9  in  which  defense  ica»  made  without  any 

discuaaion. 

There  have  been  very  many  cases  before  the 
courts  In  which  the  defense  of  unconstitutional- 
ity has  been  made  to  a  mandamus  suit  to  com- 
pel enforcement  of  a  statute,  where  the  court 
passed  upon  the  validity  of  the  statute  without 
considering  the  right  to  raise  the  question. 
Thebe  cases  throw  little  light  on  the  matter  un- 
der consideration  In  this  note,  bat  a  number  of 
them  are  collected  here  for  the  purpose  of  show- 
ing the  variety  of  cases  In  which  the  defense 
has  been  made. 

In  State  ex  rel.  Hunt  ▼.  Meadows,  1  Kan.  90, 
a  register  of  deeds  alleged  the  unconstitutional- 
ity of  the  statute  dividing  a  county  In  a  manda- 
mus proceeding  to  compel  him  to  furnish  a 
transcript  of  the  records  relating  to  the  por- 
tion of  the  county  cut  off,  and  that  question  was 
decided,  although  his  right  to  raise  the  ques- 
tion was  not  considered,  and  the  writ  was 
granted  on  the  ground  that  the  law  was  valid. 

In  Williams  v.  Taylor,  83  Tex.  670.  19  S.  W. 
156,  the  defense  of  unconstitutionality  was  raised 
to  a  proceeding  to  compel  a  clerk  of  court  to 
recognize  a  statute  creating  a  term  to  begin  at 
a  certain  day,  and  the  court  considered  the  ques- 
tion without  considering  the  right  to  raise  It. 

In  Morton  v.  Comptroller  General,  4  S.  C.  N. 
8.  430,  the  court  passed  upon  the  constitution- 
ality of  a  statute  requiring  the  payment  of  a 
state  bond  when  the  question  was  raised  as  a 
defense  to  a  mandamus  proceeding  to  compel 
compliance  with  it,  but  there  is  no  discussion  of 
the  right  to  raise  the  question. 

In  State  ex  rel.  Hooten  v.  McKlnney,  6  Nev. 
194,  mandamus  was  sought  to  compel  compli- 
ance with  a  statute  providing  for  the  transfer- 
ence of  pending  actions  from  one  county  to  a 
new  one  formed  from  a  portion  of  the  old  one, 
and  the  defense  was  that  the  statute  was  un- 
constitutional. The  court  did  not  consider  the 
right  to  raise  that  question,  but  held  the  act 
constitutional,  and  Issued  the  writ. 
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In  Public  Schools  Comrs.  v.  Allegany  County 
Comrs.  20  Md.  449,  which  sought  to  compel  the 
levying  of  a  tax,  the  defense  was  that  the  act 
authorizing  It  was  unconstitutional,  and,  al- 
though th|l8  defense  was  not  sustained,  the 
mandan^ns  was  refused  on  other  grounds,  and 
there  Is  no  discussion  of  the  right  of  defendant 
to  raise  that  question. 

In  I'eople  ew  reL  Becker  v.  Miner,  46  111.  384, 
defendant  In  a  mandamus  proceeding  set  np 
the  unconstitutionality  of  a  statute  which  he 
was  asked  to  enforce  as  a  defense  to  the  suit, 
but  the  statute  was  held  valid  as  to  a  sufficient 
portion  to  require  the  Issuance  of  the  writ. 

In  State  es  rel.  La  Valle  v.  Sauk  County 
Suprs.  62  Wis.  376.  22  N.  W.  572,  county  com- 
missioners set  up  the  Invalidity  of  a  statute 
requiring  them  ^o  aid  In  the  construction  of  a 
bridge  In  a  mandamus  proceeding  to  enforce  It. 

Under  the  New  Tork  laws  the  Intention  of 
which  was  to  do  complete  Justice  In  the  proceed- 
ing Itself  without  resort  to  any  other,  the  court 
permitted  the  question  of  the  constitutionality 
of  the  statute  to  be  raised  in  People  ear  rel.  Dun- 
kirk, W.  &  P.  R.  Co.  V.  Batchellor,  53  N.  Y.  128, 
13  Am.  Rep.  480,  although  there  Is  no  discus- 
sion of  the  right  to  raise  It.  The  statute,  how- 
ever, was  held  to  be  Invalid,  and  the  writ  de- 
nied. 

In  Cltlsens*  Bank  v.  Wright,  6  Ohio  St.  818. 
the  court  considered  the  constitutionality  of  a 
law  governing  bank  circulation  upon  the  de- 
fense of  the  state  auditor  to  a  mandamus  to 
compel  blm  to  deliver  notes  to  a  bank  that  the 
law  was  unconstitutional,  althougti  there  Is  no 
discussion  of  his  right  to  raise  that  question. 

In  Humboldt  County  v.  Churchill  County 
Comrs.  6  Nev.  30,  mandamus  was  sought  to  com- 
pel compliance  with  a  statute  requiring  the  pay- 
ment of  a  certain  sum  to  one  county  from  the 
revenues  of  another,  and  the  defense  was  the  un- 
constitutionality of  the  statute.  The  court  did 
not  consider  the  right  to  raise  this  question, 
but  held  the  statute  valid  and  Issued  the  writ. 

In  State  ex  rel.  Anderson  v.  Harris,  17  Ohio 
St.  608,  the  unconstitutionality  of  the  act  was 
set  up  as  a  defense  to  a  mandamus  proceeding 
to  compel  county  commissioners  to  proceed  un- 
der an  act  to  provide  for  the  payment  of  boun- 
ties to  volunteer  soldiers,  and  the  act  was  held 
constitutional,  and  the  writ  awarded  without 
any  consideration  of  their  right  to  raise  the 
question. 

In  Cincinnati,  W.  &  Z.  R.  Co.  v.  Clinton 
County  Comrs.  1  Ohio  St.  77.  which  was  an  ap- 
plication for  a  writ  of  mandamus  to  compel  the 
Issuance  of  bonds,  the  defense  was  the  uncon- 
stitutionality of  the  statute  authorising  them. 


itw. 
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warrant  for.  in  favor  of  the  Louisiana  Na- 
tional Bank  and  the  New  Orleans  Canal  and 
Banking  Company^  both  of  the  city  of  New 
Orleans,  and  the  treasurer  to  pay  said  banks, 
the  amount  of  certain  interest  coupons,  paid 
by  the  said  banks  as  fiscal  agents  of  the  state 
of  Louisiana,  on  July  1,  1889. 

Whereas,  in  the  year  1889  the  liOuisiana 
National  Bank  and  New  Orleans  Canal  and 
Banking  Company,  both  of  the  city  of  New 
Orleans,  were  fiscal  agents  of  the  state  of 
Louisiana;  and 

Whereas,  in  such  capacity  as  fiscal  agents 
the  said  banks  paid  to  the  holders  thereof 
certain  interest  coupons  of  certain  consoli- 
dated bonds  of  the  state  of  Louisiana,  ma- 
turing July  Ist,  1889;  and 

Whereas,  the  bonds  from  which  said  cou- 
pons had  been  detached  were  subsequently 
ascertained  to  be  the  property  of  the  state  of 


Louisiana,  and  which  had  fraudulently  been 
put  in  circulation  by  E.  A.  Burke,  then 
treasurer   of   the   state  of  Louisiana;    and 

Whereas,  there  remains  in  the  hands  of 
the  state  treasurer  a  balance  of  appropria- 
tions made  by  the  legislature  of  1888,  to  pay 
the  interest  upon  the  consolidated  bonds  of 
the  state  of  Louisiana : 

Approprl-       "Therefore,  be  it  resolved  by 

atlon  in  fa-    the  senate  of  the  state  of  Louis- 

yor  of  the  iana,  the  house  of  representa- 
Tiouiaiana  x-  '  ««««„^^;„„  4.k«^i;«  ♦i,««. 
Na  1 1  o  n  a  I  tives    concurring    therein,    that 

Bank  and  the  auditor  is  authorized  and 
o**  1  ft  n  ^  directed  to  warrant  in  favor  of 
Canafsank  the  said  Louisiana  National 
Bank  "for  the  sum  of  $2,616.00 
and  the  said  New  Orleans  Canal  and  Bank- 
ing Company  for  the  sum  of  $2,616.00,  bein^ 
the  respective  sums  paid  by  them  as  fiscal 
agents  as  aforesaid,  upon  any  unexpended 


and  the  court  considered  that  question  without 
considering  the  question  of  the  right  to  raise  It. 

In  State  em  rel.  Webster  v.  Baltimore  County 
Comrs.  29  Md.  516,  a  mandamus  was  sought  to 
compel  county  commissioners  to  give  effect  to  a 
law  relating  to  public  roads  which  was  resisted 
I>ecau8e  the  law  was  unconstitutional.  The 
court  considered  the  question  of  the  constitu- 
tionality of  the  law,  which  was  upheld,  and  the 
writ  directed  to  issue.  But  there  is  no  discus- 
sion of  the  right  to  make  the  defense,  although 
the  court  does  say  with  respect  to  one  objec- 
tion against  the  statute  that  it  will  be  time 
enough  to  examine  and  determine  that  ques- 
tion when  it  properly  arises  In  the  execution  of 
the  law. 

In  State  ev  rel.  Eastman  v.  Warren  County 
Comrs.  17  Ohio  St.  558.  county  commissioners 
set  up  the  unconstitutionality  of  a  statute  pro- 
viding for  the  construction  of  roads  In  defense 
to  a  mandamus  to  compel  them  to  act  under  it, 
and  the  statute  was  upheld  and  the  writ 
awarded  without  any  consideration  of  their 
right  to  raise  the  question. 

In  State  em  rel,  Columbus  v.  Mitchell,  81  Ohio 
St.  602,  street  improvement  commissioners  set 
up  the  unconstitutionality  of  the  act  in  defense 
to  a  mandamus  proceeding  to  compel  them  to 
proceed  with  the  Improvement  of  certain  streets, 
and  the  act  was  held  unconstitutional,  although 
there  is  no  discussion  of  their  right  to  raise 
that  question. 

In  State  ex  rel.  Charleston,  C.  &  C.  R.  Co.  v. 
Whltesides,  30  S.  C.  579,  3  L.  R.  A.  777.  0  S.  B. 
<S61,  the  question  of  the  constitutionality  of  an 
act  providing  for  the  payment  of  township  bonds 
was  considered  In  a  mandamus  proceeding  for 
the  purpose  of  enforcing  compliance  with  the 
act. 

In  State  em  rel.  Gaines  v.  Whltworth,  8  Lea, 
504.  the  constitutionality  of  the  statute  upon 
which  the  proceeding  was  based  was  attacked 
by  respondent  and  passed  upon  by  the  court, 
although  the  question  of  the  right  to  raise  the 
question  in  that  way  was  not  considered. 

In  Madison  County  Ct.  v.  People  em  rel.  To- 
ledo, W.  &  W.  R.  Co.  68  111.  456,  a  mandamus 
to  compel  county  officers  to  issue  bonds  in  aid 
of  a  railroad  was  denied  on  the  ground  that  the 
statute  was  in  violation  of  the  Constitution ; 
but  there  is  no  discussion  of  the  right  of  the 
official  to  raise  that  question. 

In  Police  Comrs.  v.  Louisville,  3  Bush,  597, 
a  mayor  who  was  required  by  mandamus  to 
turn  over  the  police  pro];>erty  of  the  city  to 
commissioners  defended  on  the  ground  that  the 
statute  was  unconstitutional,  but  the  law  was 
upheld,   and   the   mandamus   awarded   without 
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any  consideration  of  the  question  of  his  right 
to  raise  such  question. 

In  People  em  rel.  Murphy  v.  Kelly,  5  Abb.  N. 
C.  383,  which  sought  a  mandamus  to  compel 
the  borrowing  of  money  to  aid  In  the  construc- 
tion of  a  bridge,  the  validity  of  the  statute  au-  / 
tborizlng  it  was  denied  ;  but  the  statute  was 
upheld  and  the  writ  awarded. 

In  Tennessee  &  C.  R.  Co.  v.  Moore,  36  Ala. 
371.  It  was  suggested  that  the  act  sought  to  be 
enforced  was  void  for  uncertainty,  and  that  for 
that  reason  the  application  for  mandamus 
should  be  refused.  But  the  court  held  that  the 
uncertain  part  of  the  act  was  separable  from 
the  remainder,  and  that  the  entire  act  was  not 
void,  so  that  the  question  of  the  invalidity  of 
the  act  as  a  defense  to  the  suit  was  not  passeil 
upon. 

In  Stevenson  v.  Colgan,  91  Cal.  649,  14  L.  R. 
A.  450,  27  Pac.  1089,  an  action  to  compel  per- 
formance by  officer  refusing  to  draw  a  warrant 
for  an  appropriation,  because  the  statute  au' 
tborizlng  it  was  unconstitutional,  prevailed  be- 
cause it  was  held  that  there  was  no  evidence 
that  the  statute  was  unconstitutional. 

In  Rankin  v.  Colgan,  92  Cal.  605.  28  Pac. 
673,  the  unconstitutionality  of  the  act  was  set 
up  as  a  defense  to  the  action,  but  the  act  was 
held  constitutional  so  that  the  writ  Issued. 

Oonolueion. 

From  the  above  decisions  it  is  apparent  that 
there  is  no  theory  which  will  reconcile  all  the 
conflict. 

There  Is  running  through  the  decisions,  how- 
ever, a  thread  which  would  furnish  a  logical 
and  satlsfactor7  rule  uiwn  the  question  If  final- 
ly adopted.  That  is  that  statutes  are  generally 
presumed  valid,  and  ministerial  officers  must 
treat  them  as  such  until  their  Invalidity  Is  es- 
tablished, but  that  If  the  nature  of  the  office  is 
such  as  to  require  the  officer  to  raise  the  ques- 
tion, or  If  his  personal  Interest  Is  such  as  to  en- 
title him  to  do  so,  he  may  contest  the  validity 
of  the  statute  in  a  mandamus  proceeding 
brought  to  enforce  it.  In  other  cases  he  must 
perform  his  duty  as  the  statute  requires,  and 
leave  those  whose  rights  are  affected  by  it  to 
take  steps  to  annul  It. 

The  question  whether  or  not  the  officer  has 
a  right  to  offer  evidence  for  the  purpose  of 
showing  that  the  act  Is  unconstitutional  when 
it  does  not  appear  to  be  so  upon  Its  face  Is  not 
within  the  scope  of  this  note,  but  upon  that 
question  reference  is  made  to  the  note9  to 
Stevenson  v.  Colgan  (Cal.)  14  L.  R.  A.  459.  and 
State  em  rel.  Reed  v.  Jones  (Wash.)  23  L.  R.  A. 
340.  a  P.  F. 
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balanoe  in  the  hands  of  the  state  treasurer, 
of  the  appropriation  made  for  the  payment 
of  interest  upon  the  consolidated  bonds  of 
the  state  of  Louisiana,  hj  the  legislature  of 
1888;  and  the  treasurer  is  hereby  author- 
ized and  directed  to  pay  said  banks  the  said 
sums  in  the  usual  course. 

Q.  W.  Bolton, 
Speaker  of  the  House  of  Representatives. 

H.  R.  Lott, 
President  pro  Tempore  of  the  Senate. 

On  this  statement  of  the  issues  raised,  we 
have  three  questions  for  coneideration,  to 
wit:  First.  Whether  it  was  within  the  com- 
petency of  the  legislature  to  appropriate  or 
apply  money  from  the  state  treasury  to  the 
reimbursement  of  the  relators'  claims  for 
money  expended  in  the  payment  of  the  in- 
terest coupons  .taken  from  consolidated 
bonds,  of  the  denomination  of  "Mechanical 
and  Agricultural  College  Bonds,"  and  from 
constitutional  bonds,  which  matured  on  the 
1st  of  July,  1880.  Second.  Whether,  in  fact, 
Concurrent  Resolution  182  of  1894  was  not 
an  act  of  appropriation,  in  disguise,  and  en- 
acted without  observance  of  oonetitutional 
forms  and  legal  requirements,  and  therefore 
absolutely  null  and  without  leeal  effect. 
Third.  Whether  the  unexpended  balance  in 
the  state  treasury,  resulting  from  the  gen- 
eral appropriation  act  of  1888,  can  be  reached 
and  controlled  by  Concurrent  Resolution 
182  of  1894,  or  is  same,  by  law,  dedicated  to 
the  board  of  liquidation  for  the  purchase  of 
outstanding  valid  constitutional  bonds  of 
the  state. 

1.  This  is  not  a  suit  against  the  state.  It 
is  a  mandamus  proceeding  undertaken  by 
relators,  as  the  quondam  fiscal  agents  of  the 
state,  for  the  purpose  of  coercing  the  per- 
formance of  an  alleged  ministerial  duty 
which  a  concurrent  resolution  of  the  general 
assembly  has  Imposed  upon  the  respondents 
as  executive  ofGcers  of  the  state  government. 
In  such  a  proceeding  the  state  cannot  be  said 
to  have  been  sued.  She  could  not  be  sued 
without  special  legislative  permission.  In 
State  ex  rel,  McEnery  v.  NichollSf  42  La. 
Ann.  209,  7  So.  738,  we  said  that  "a  manda- 
mus proceeding  against  the  register  of  the 
state  land  oiHce«  to  coerce  his  performance 
of  duties  purely  ministerial,  is  not  a  suit 
against  the  state.  Mandamus  will  go  to  the 
auditor,  treasurer,  or  register  of  the  land 
office  of  the  state,  in  appropriate  cases."  In 
Biate  ew  rel,  Collins  v.  Jumel,  30  La.  Ann. 
863,  our  predecessors  said:  "The  state  is  a 
sovereign  and  cannot  be  sued  by  her  citizens, 
in  her  own  courts,  without  her  permission; 
but  a  civil  proceeding,  by  which  one  officer 
of  the  state  seeks  to  compel  another  officer 
of  the  same  state  to  perform  a  ministerial 
duty,  is  not,  in  the  proper  sense  of  the  words, 
a  suit  against  the  state.  Nothing  is  more 
common  than  for  a  party  who  has  a  claim 
against  the  state,  whether  for  salary  as  an 
oSlcer  or  for  money  due  on  other  accounts, 
to  have  his  right  to  payment  abjudicated 
through  and  by  means  of  a  mandamus 
against  the  auditing  officer.  It  is  recognized 
by  us  continually  as  a  legitimate  mode  of  as- 
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certaining  what  are  the  rights  of  persons 
who  have  or  who  prefer  claims  against  the 
state."  State  ew  rel,  Ecuyer  v.  Burke,  33 
La.  Ann.  969;  State  em  rel.  Campbell  ▼. 
Steele,  37  La.  Ann.  353 ;  State  ex  rel.  Ments 
v.  Clinton,  28  La.  Ann.  47 ;  State  ex  rel.  New 
Orleans  Republioan  Print  Co.  v.  Clinton,  28 
La.  Ann.  72.  Those  decisions  are  in  line 
with  those  of  the  Supreme  Court  of  the 
United  States:  Marhury  v.  Madison,  1 
Cranch,  137,  2  L.  ed.  60;  Kend<Ul  v.  United 
States  ex  rel  Stokes,  12  Pet  608,  9  L.  ed. 
1214;  Board  of  Liquidation  v.  McComb,  92 
U.  S.  541,  23  L.  ed.  628.  The  principles  an- 
nounced in  those  decisions  are  in  strict 
keeping  with  the  relief  demanded  by  the  rela- 
tors in  the  instant  case.  Exactiy  the  con- 
I'erse  of  the  foregoing  proposition  is  an- 
nounced in  State  ex  rel.  Hope  v.  Board  of 
Liquidation,  42  La.  Ann.  647,  7  So.  760, 
and  8  So.  677.  In  that  case  we  held: 
"Whenever,  by  the  Constitution  and  laws 
of  a  state,  officers  of  the  executive  branch 
of  the  government  are  vested  with  dis- 
cretionary powers  and  functions  in  the  per- 
formance of  civil  duties,  or  when  political 
powers  and  responsibilities  are  devolved 
upon  them,  they  are  not  anbooable  to  ju- 
dicial process.  In  such  case  their  acts  are 
only  politically  examinable."  The  relators 
have  brought  themselves  strictly  within 
the  principles  announced  in  the  Collins  Case, 
their  demands  being  predicated  upon  claims 
for  moneys  expended  for  account,  and  in  pur- 
suance of  their  contract  with  the  board  of 
liquidation,  and  their  right  to  mandamus  d^ 
pending  upon  the  terms  of  act  182  of  1894. 

In  State  ex  rel.  Campbell  v.  Steele,  37  La. 
Ann.  Z53,  relator  asserted  a  claim  against 
the  state,  to  meet  which  the  legislature  had 
made  an  appropriation,  directing  its  pay- 
ment out  of  any  money  in  the  treasury  not 
appropriated,  and  complained  that  the  au- 
ditor had  declined  to  issue  his  warrant  on 
the  treasury  therefor ;  the  latter  denying  his 
right  to  issue  such  warrant,  and  offering 
relator  his  warrant  on  the  general  fund. 
The  court,  in  speaking  of  the  legislative  act, 
said:  "It  was  parsed  while  there  was 
enough  money  in  the  treasury  to  pay  it,  and 
before  any  appropriation  of  it  to  any  other 
object  to  prevent  or  impair  its  payment.  The 
general  assembly  most  probably  understood 
the  exact  condition  of  this  fund  then,  and 
employed  the  language  used  in  the  act  to 
cause  its  applica;tion  to  the  admitted  indebt- 
edness. The  words  of  the  act  are  entirely  suf- 
ficient to  accomplish  this  end,  by  charging 
that  fund  and  any  other  fund  in  existence 
with  a  reserve  for  that  purpose.  The  legisla- 
ture did  not  propose  to  postpone  the  payment 
of  the  claim.  They  contemplated  to  have  it 
paid  from  any  money  in  the  treasury  which 
had  not  been  previously  specifically  destined, 
set  apart,  or  appropriated  for  another  ob- 
ject." While  it  is  made  the  general  duty  of 
the  auditor  to  examine,  audi^  and  settie  all 
claims  which  are  presented  against  the  state, 
and  payable  out  of  the  treasury,  and  to  that 
end  it  is  made  his  duty  to  examine  all  the 
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evidenoe  in  support  thereof,  before  issuing 
his  warrant  therefor,  yet  the  act  on  which 
relators*  suit  is  predicated  in  terms  declares 
that  they,  respectively,  paid  and  expended 
the  sums  claimed  while  acting  in  the  capac- 
ity of  fiscal  agents  of  the  state,  in  pursuance 
of  their  respective  contracts,  in  paying  "cou- 
pons of  certain  consolidated  bonds  of  the 
state  of  Louisiana,  maturing  July  1,  1889," 
and  that  "the  bonds  from  which  said  coupons 
had  been  detached  were  subsequently  aecer- 
tained  to  be  the  property  of  the  state  of 
Louisiana,  and  which  had  fraudulently  been 
put  in  circulation  by  E.  A.  Burke,  then  treas- 
urer of  the  state  of  Louisiana."  And,  hav- 
ing made  this  statement  of  fact,  the  act  fur- 
ther declares  "that  the  auditor  is  hereby  au- 
thorized and.  directed  to  warrant"  in  their 
favor,  for  said  sums,  "upon  any  unexpended 
balance  in  the  hands  of  the  state  treasurer, 
of  the  appropriation  made  for  the  payment 
of  interest  upon  the  consolidated  bonds  of 
the  state  of  Louisiana  by  the  legislature  of 
1888 ;  and  the  treasurer  is  hereby  authorized 
and  directed  to  pay  said  banks  the  said  sums 
in  the  usual  course."  So  it  is  clear  that  the 
facts  are  found,  and  the  duty  is  imposed,  by 
the  legislature,  thus  dispensing  the  auditor 
from  the  performance  of  the  general  duty 
of  examining  the  facts  upon  which  relators' 
daima  are  founded.  In  People  ex  rel.  Crotoell 
V.  Latorenc€f  36  Barb.  177,  it  was  held  "that 
the  courts  have  nothing  to  do  with  the  cor- 
rectness or  incorrectness  of  this  legislative 
opinion,  and  must  assume  the  fact  to  be  as 
the  legislature  assume  or  declare  it"  to  be. 
In  Veazie  Bank  v.  Fenno,  8  Wall.  553,  19  L. 
ed.  489«  it  was  said  that  the  motive  of  the 
legislature  in  passing  a  law  cannot  be  In- 
quired into  by  the  courts.  Judge  Cooley  de- 
clares it  to  be  the  consensus  of  the  best 
judicial  opinion  "that  a  statute  is  assumed 
to  be  iMilid  until  someone  complains  whose 
rights  it  invades."  Cooley,  Const.  Lim.  pp. 
1C3,  188.  In  Lusher  v.  Scitea,  4  W.  Va.  11, 
it  was  decided  that  the  courts  cannot  go  into 
an  inquiry  as  to  the  truth  or  falsity  of  facts 
upon  which  an  act  of  the  legislature  is  pred- 
icated. It  becomes  manifest,  therefore, 
that  the  discretion  of  the  auditor  in  the 
premises  was  eliminated  from  the  case,  and 
the  purely  ministerial  function  of  issuing 
his  warrant  preserved  (High,  Extr.  Legal 
Rem.  §§  101,  104)  ;  that,  in  this  respect,  the 
ministerial  duty  which  is  imposed  upon  the 
auditor  is  likewise  imposed  upon  the  treas- 
urer. Now,  in  HommeHch  v.  Hunter,  14 
La.  Ann.  225,  it  was  stated  that  the  respond- 
ent "refused  to  pay  these  warrants,  on  this 
ground,  among  others,  that  from  his  con- 
struction  of  Act  Wo.  14S  [of  1868]  the  money 
claimed  by  these  warrants  was  not  due"  the 
relator;  but  the  court  held  that  he  had  no 
such  power  under  the  law,  and  said  that 
"the  payment  of  these  warrants  was  a  minis- 
terial duty  imposed  upon  the  treasurer." 
(Our  italics.)  And,  in  the  oourse  of  their 
argument  on  the  respondents'  pretensions, 
they  said:  "Such  an  argument,  if  legiti- 
mate, would  justify  the  interference  of  pub- 
lic officers  with  peculiar  functions  appropri- 
ate to  each,  and  would  produce  such  coUi- 
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sions  in  the  administration  of  public  af- 
fairs as  to  materially  impede  the  proper  and 
necessary  operations  of  governmeat." 

Accepting  this  as  the  true  doctrine  ap- 
plicable to  executive  officers  of  the  state 
government,  is  it  not  applicable  with  much 
greater  force  to  an  attempted  invasion  of  the 
prerogatives  of  the  legislature?  If  an  act 
of  the  legislature  has  formally  and  in  tenu:s 
declared  that  certain  claims  against  the 
state  are  just  and  well  founded,  and  ordered 
the  auditor  to  warrant  on  the  treasury  there- 
for, and  the  treasurer  to  pay  same,  can 
either  question  the  authority  of  the  general 
assembly,  or  go  behind  the  act  and  inquire 
into  the  evidence  on  which  such  claims  are 
based,  or  the  constitutionality  of  the  act? 
While,  under  the  peculiar  circumstances  of 
the  oase«  we  entertained  the  charge  of  un- 
constitutionality in  the  act  of  the  legisla- 
ture which  was  raised  by  the  secretary  of 
state,  as  relator  in  the  case  of  State  ex  rel, 
Morris  v.  Mason,  43  La.  Ann.,  at  page  G47, 
9  So.  776,  yet  we  safeguarded  it  in  this  way: 
"We  may  state,  as  a  preliminary  to  the  dis- 
cussion of  the  renutining  issues  in  the  return, 
that  the  right  of  the  secretary  of  state  to 
raise  such  issues  for  judicial  determination, 
as  prerequisite  to  granting  relator  relief  by 
mandamus  compelling,  him  to  publish  the 
proposed  amendment,  is  very  questionable  in- 
deed. But  we  are  indisposed  to  hamper  and 
circumscribe  any  remedies  the  respondent 
thinks  himself  entitled  to,  and  will  under- 
take the  investigation  of  the  issues  raised, 
only  for  the  purpose  of  determining  whether 
the  alleged  invalidities  in  the  conlection  of 
the  proposed  amendment,  and  its  alleged  il- 
legal and  unconstitutional  features,  are  so 
glaring  and  patent  as  to  furnish  the  secre- 
tary of  state  just  ground  of  refusal  to  pub- 
lish it."  From  the  foregoing,  it  is  quite 
clear  that  this  charge  of  unconstitutionality 
and  illegality  of  an  act  of  the  legislature 
cannot  be  regarded  as  a  precedent  justifying 
its  application  in  ordinary  cases  like  this. 
In  State  ex  rel,  Nicholls  v.  Shakespeare,  41 
La.  Ann.  156,  6  So.  592,  this  question  arose, 
and  was  expressly  decided,  the  court  holding 
that  "laws  are  presumed  to  be  constitutional 
until  the  contrary  is  judicially  established; 
and  they  must  be  executed  by  the  officers 
upon  whom  they  impose  the  duty  of  doing 
so,  who  have  no  authority  to  resist  the  exe- 
cution thereof  on  the  ground  that  they  con- 
travene the  Constitution."  Again:  "There- 
fore, when  the  judiciary,  whose  duties  are 
to  pass  upon  the  constitutionality  of  an  act, 
is  so  careful  and  conservative  in  its  delibera- 
tions before  passing  judgment  as  to  its  valid- 
ity, it  seems  but  reasonable  to  require,  in  a 
well-constituted  government,  obedience  to  it 
by  officers  who  are  to  execute  it  until  its  con- 
stitutionality is  passed  upon  by  the  judici- 
ary." In  Bassett  v.  Barhin,  11  La.  Ann. 
G72,  the  old  court  said:  "It  was  probably  in 
the  contemplation  of  the  legislature  that  the 
duty  would  be  performed  by  the  sheriff  in 
office  at  the  time  of  the  promulgation  of  the 
law,  but  it  surely  was  never  intended  that 
that  functionary  could  nullify  the  law  by 
neglecting  or  refusing    to   execute   it"    In 


532 


LonifliANA  Supreme  Coubt. 


Deo., 


State  ew  rel.  Hall  v.  Tenth  Judicial  Diet. 
Judge,  33  La.  Ann.  1222,  it  was  held  that  the 
judge  of  the  district  court  has  no  right  to 
refuse  leave  to  the  district  attorney  to  file 
an  information  on  the  ground  that,  in  his 
opinion,  the  statute  under  which  the  prose- 
cution is  instituted  is  unconstitutional;  that 
it  was  "a  matter  of  defense,  exclusively 
within  the  discretion  of  the  accused,  who 
can  urge  it  in  arrest  of  judgmeixt."  In 
Fieher  v.  Steele,  39  La.  Ann.  347,  1  So.  882, 
the  court,  after  quoting  from  Ck)oley,  Ck>n8t. 
Lim.  one  of  the  extracts  made  below^  said: 
"That  principle  is  suggestive  of  a  grave 
doubt  of  the  right  of  plaintiff  in  this  case 
to  assail  the  constitutionality  of  the  statute 
under  discussion,"  etc.  In  State  ea  rel. 
School  Directors  v.  Jumel,  32  La.  Ann.  60,  it 
was  held  that  the  auditor  cannot  be  com- 
pelled by  a  mandamus  to  levy  a  certain  tax, 
even  though  an  act  of  the  legislature  made 
it  his  express  duty  to  do  so,  when  it  appears 
that  his  doing  so  would  be  in  disregard  of  a 
final  decision  of  the  supreme  court  pro- 
nouncing the  act  unconstitutional,  and  in 
direct  contravention  of  a  subsequent  act  of 
the  legislature.  In  State  ea  rel  Maoaulay  v. 
Clinton,  27  La.  Ann.  429,  it  was  held  that,  in 
a  mandamus  proceeding,  the  question 
whether  the  state,  b^:  her  legislation  on  the 
subject,  has  impaired  the  obligations  of  her 
contract  wHh  the  relator,  is  a  matter  that 
cannot  be  decided  in  this  controversy,  be- 
cause the  state  is  not  a  party  to  the  suit, 
and  the  auditor  has  no  interest  in  the  solu- 
tion of  the  question.  The  same  observation 
is  applicable  to  other  constitutional  objec- 
tions raised  by  the  relator.  This  decision, 
and  others  of  its  kind,  is  well  illustrated  by 
that  in  State  v.  Fifth  Judicial  Diet.  Judge, 
5  La.  Ann.  766,  where  the  act  of  the  legis- 
lature providing  for  the  trial  of  causes  in 
which  a  district  judge  shall  be  recused  by 
the  judge  of  an  adjoining  district  was  al- 
leged to  be  unconstitutional  by  the  respond- 
ent, and  held  to  be  valid  by  the  court,  it  be- 
ing a  question  in  which  the  judge  had  an  in- 
terest, and  which  was  a  necessary  issue  to  be 
disposed  of.  In  that  case,  the  judge  was 
called  upon  to  test  the  constitutionality  of 
the  law  as  a  matter  of  defense. 

We  have  thought  it  advisable,  owing  to 
the  great  importance  of  the  question,  to  go 
over  the  jurisprudence  of  other  states;  and 
we  have  examined  all  the  cases  within  our 
reach,  and  have  made  the  following  extracts 
therefrom  as  the  result  of  that  examination. 
In  State  ex  rel.  Bloxham  v.  Qihbs,  13  Fla.  55, 
it  was  held  that,  an  act  of  the  legislature 
repealing  the  law  imposing  the  duty  on  re- 
•spondent,  pending  trial,  without  saving  the 
proceedings,  having  been  called  to  the  at- 
tention of  the  court,  the  power  was  gone, 
and  the  proceedings  must  be  dismissed.  In 
State  ex  rel.  Moody  v.  Bamee,  25  Fla.  298, 
5  So.  722,  it  was  said  that,  while  it  is  not 
ordinarily  a  case  calling  for  mandamus,  "be- 
cause respondent  went  out  of  the  way  to  ex- 
•ercise  his  discretion  on  any  question  not 
properly  within  it,  or  because  he  gave  a  rea- 
son, if  a  wrong  one,  for  his  decision  on  a 
question  to  which  his  discretion  did  not 
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reach,"  yet,  "in  either  case,  we  have  seen  that 
ntandamus  has  been  allowed."  In  State  em 
rel.  Adamson  v.  Lafayette  County  Ct,  41  Mo. 
221,  the  writ  was  granted  against  the  county 
court,  to  give  relief  against  abuse  and  op- 
pression. In  Nelson  v.  Edwards,  55  Tex. 
389,  it  was  held  that  mandamus  ^ould  go 
"because  the  commissioners  went  outside  of 
their  discretion  in  at  all  considering  the  con- 
troversy between  the  parties  as  to  which  of 
the  two  was  entitled  to  the  office."  In 
Gulick  V.  New,  14  Ind.  93,  77  Am.  Dec  49, 
the  writ  was  granted  on  the  ground  that  the 
clerk  whose  duty  it  was  to  approve  sheriff's 
bonds,  refused  "because  another  was  in  the 
office,  claiming  it."  The  situation  was  the 
same  in  Case  of  Prickett,  20  N.  J.  L.  134; 
also,  in  Beck  v.  Jackson,  43  Mo.  117.  In 
Daniels  v.  Miller,  8  Colo.  542,  9  Pac  18,  the 
writ  went  to  the  clerk  of  courts  "because  he 
refused  to  approve  an  appeal  bond,  on  the 
ground  the  court  held  that  appeal  did  not 
lie."  In  State  ex  rel.  Epler  v.  Lewis,  10 
Ohio  St.  128j  the  writ  issued  because  "the 
officers  to  approve  sheriff's  bond  refused  be- 
cause, in  their  opinion,  the  bond  was  not  pre- 
sented within  the  time  for  approval  required 
by  law."  In  Mobile  Mut.  Ins.  Co.  v.  Cleve- 
land, 76  Ala.  3^1,  it  was  issued  to  the  clerk 
because  "he  refused  to  approve  an  attach- 
ukent  bond«  because  the  sureties  were  non- 
residents of  the  county,  the  law  not  requir- 
ing sureties  to  be  residents  of  the  county," 
etc.  In  State  ex  rel.  Moody  v.  Barnes,  25 
Fla.  298,  5  So.  722^  the  court,  after  review- 
ing and  analyzing  many  cases,  said:  These 
"cases  resting  on  mistake  of  law,  it  is  im- 
portant to  observe  that  it  was  law  not  con- 
nected with  the  sufficiency  of  the  bond,  as  to 
its  form,  legality,  and  sureties,  and  there- 
fore law  ouUide  of  the  discretion  given  for 
the  approval  of  bonds.  .  .  .  They 
[courts]  only  check  the  exercise  ot  discre- 
tion when  assumed  in  Tegend  to  matters  not 
properly  within  it,  or  when  mistake  is  made 
in  law  not  germane  to  the  discretion."  Page 
308,  25  Fla.,  and  page  722,  5  So.  In  Frank- 
lin County  Comrs.  v.  State  ex  rel.  Patton, 
24  Fla.  55,  3  So.  471,  the  Florida  court  says: 
"Not  only  is  it  true  that  a  court  will  not, 
as  a  general  rule,  pass  upon  a  oonstitutional 
question,  and  decide  a  statute  to  be  invalid 
unless  a  decision  upon  that  very  point  be- 
comes necessary,  but  it  is  also  a  rule  that 
a  court  will  not  listen  to  an  objection  made 
to  the  constitutionality  of  a  statute  by  a 
party  whose  rights  it  does  not  affect,  and 
who  has,  therefore,  no  interest  in  defeating 
it."  In  Jones  v.  Black,  48  Ala.  540,  the 
court  says:  "A  party  who  seeks  to  have  an 
act  of  iiie  legislature  declared  unconstitu- 
tional must  not  only  show  that  he  is,  or  will 
be,  injured  by  it,  but  he  must  also  show  how 
and  in  what  respect  he  is  or  will  be  injured 
and  prejudiced  by  it.  Injury  will  not  be  pre- 
sumed. It  must  be  shown."  In  Hingham 
d  Q.  Bridge  d  Tump.  Corp.  v.  Norfolk 
County,  6  Allen,  360,  the  Massachusetts 
ooiu-t  held  that  the  validity  of  a  statute  can 
be  called  in  question  only  by  those  having  a 
direct  interest  in  the  rights  supposed  to  be 
injuriously  affected  by  its  provisions.    In 
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People  V.  Rensselaer  d  8.  R.  Co,  16  Wend. 
113,  where  the  attorney  general  filed  an  in- 
formation in  the  nature  of  a  quo  warranto, 
to  contest  respondents'  right  to  build  a  bridge 
across  the  Hudson  river,  it  was  held  that 
the  oonstituUonality  of  the  legislative  act 
authorizing  its  construction  "cannot  be 
called  in  question  by  the  people,  but  that  in- 
dividuals alleging  themselves  to  be  injured 
thereby  can  alone  raise  the  question."  Smith 
V.  McCarthy,  66  Pa.  359;  Marshall  v.  Dono- 
van, 10  Bush,  681;  Williamson  v.  Carlton, 
51  Me.  449;  Dejamett  v.  Haynes,  23  Miss. 
600;  State  ex  rel,  Toicnsend  v.  Hill,  10  Neb. 
58,  4  N.  W.  514;  Howard  v.  MoDiarmid,  26 
Ark.  100.  In  Van  Horn  v.  State  em  rel, 
Ahbolt,  46  Neb.  62^  64  N.  W.  365,  the  Ne- 
braska court  said:  '^But  the  courts  them- 
selves will  enforce  a  statute,  unless  it  is 
clearly  repugnant  to  the  Constitution;  and 
in  discharging  the  functions  of  their  offices, 
ministerial  officers  should,  of  course,  exercise 
the  greatest  caution  on  such  questions.  A 
doubt  as  to  the  validity  of  a  statute  would 
not  justify  them  in  disregarding  it.  The 
peace  of  the  community,  the  orderly  conduct 
of  government,  require  that  only  in  clear 
cases  of  unconstitutionality  should  they  re- 
fuse obedience  to  legislative  acts.  They  al- 
ways disregard  them  at  their  peril."  In 
State  ea  ref.  Lytle  v.  Douglas  County  Comrs, 
18  Neb.  506,  26  N.  W.  315,  it  was  held  that 
on  an  application  for  mandamus  against 
county  commissioners  to  compel  them  to  call 
an  election^  "the  court  would  not,  in  that 
proceeding,  determine  whether  or  not  the  act 
was  in  contravention  of  the  Constitution." 
State  ew  rel.  Morton  v.  Stevenson,  18  Neb. 
416,  25  N.  W.  585;  State  em  rel.  Sayre  v. 
Moore,  40  Neb.  854,  25  L.  R.  A.  774.  59  N. 
W.  55.  In  People  em  rel.  Atty.  Gen.  v. 
Salomon,  54  111.  39«  it  was  held  that  "a  min- 
isterial officer  cannot  be  allowed  to  decide 
npon  the  validity  of  a  law,  and  thus  exempt 
himself  from  responsibility  for  disobedience 
to  the  command  of  a  peremptory  mandamus, 
his  disobedience  to  the  law  being  the  cause  of 
his  inability  to  obey  the  command  of  the 
court.  It  is  the  duty  of  a  ministerial  officer 
to  obey  an  act  of  the  legislature  directing 
his  action,  not  to  question  or  decide  upon  its 
validity."  Again:  "To  allow  a  ministerial 
officer  to  decide  upon  the  validity  of  a  law 
would  be  subversive  of  the  great  objects  and 
purposes  of  government;  for  if  one  such  of- 
ficer may  assume  infallibility,  all  other  like 
officers  may  do  the  same,  and  thus  an  end  be 
put  to  civil  government,  one  of  whose  card!- 
nal  principles  is  subjection  to  the  laws."  In 
Wellington,  Petitioner,  16  Pick.  96,  26  Am. 
Dec.  631,  it  was  said  by  the  court:  "Prima 
facie,  and  upor  the  face  of  the  act  itself, 
nothing  will  generally  appear  to  show  that 
the  act  is  not  valid;  and  it  is  only  when 
some  person  attempts  to  resist  its  operation, 
and  calls  in  the  aid  of  the  judicial  power  to 
pronounce  it  void  as  to  him,  his  property,  or 
his  rights,  that  the  objection  of  unconstitu- 
tionality can  be  presented  and  sustained.  Re- 
spect for  the  legislature,  therefore,  concurs 
with  well-established  principles  of  law  in  the 
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conclusion  that  such  an  act  is  not  void,  but 
voidable  only ;  and  it  follows,  as  a  necessary 
legal  inference  from  this  position,  that  this 
ground  of  avoidance  can  be  taken  advantage 
of  by  those  only  who  have  a  right  to  ques- 
tion the  validity  of  the  act,  and  not  by  stran- 
gers." Re  Albany  Street,  11  Wend.  149,  25 
Am.  Dec.  618;  Williamson  v.  Carlton,  51  Me. 
449 ;  State  v.  Rich,  20  Mo.  393. 

Cooley  again  dedares:  "The  constitu- 
tionality of  a  law,  then,  is  to  be  presumed 
because  the  legislature,  which  was  first  re- 
quired to  pass  upon  the  question,  acting,  as 
they  must  be  deemed  to  have  acted,  with  in- 
tegrity, and  with  a  just  desire  to  keep  with- 
in the  restrictions  laid  by  the  Constitution 
upon  their  action,  have  adjudged  that  it  is 
so.  They  area  co-ordinate  department  of 
the  government  with  the  judiciary,  invested 
with  very  high  and  responsible  duties,  as 
to  some  of  which  their  acts  are  not  subject  to 
judicial  scrutiny;  and  they  legislate  under 
the  solemnity  of  an  official  oath,  which  it  is 
not  to  be  supposed  tliey  will  disregard.  It 
must  therefore  be  supposed  that  their  own 
doubts  of  the  constitutionality  of  their  ac- 
tion have  been  deliberately  solved  in  its 
favor,  so  that  the  courts  may,  with  some  con- 
fidence, repose  upon  their  conclusion,  as  one 
based  upon  their  best  judprment."  Cooley, 
Const.  Lim.  p.  183.  Again:  The  courts 
"must  assume  that  legislative  discretion  has 
been  properly  exercisMl.  If  evidence  was  re- 
quired, it  must  be  supposed  that  it  was  be- 
fore the  legislature  when  the  act  was  passed ; 
and,  if  any  special  finding  was  required  to 
warrant  the  passage  of  the  particular  act, 
it  would  seem  that  the  passage  of  the  act  it- 
self might  be  held  equivalent  to  such  find- 
ing." Id.  p.  186,  Dormire  v.  Cogly,  8 
Blackf.  177;  Magruder  v.  Marshall,  1 
Blackf.  333.  Cooley  again  says:  "When  a 
statute  is  adjudged  to  be  unconstitutional,  It 
is  as  if  it  had  never  been.  Rights  cannot  be 
built  up  under  it.  Contracts  which  depend 
upon  it  for  their  consideration  are  void.  It 
constitutes  a  protection  to  no  one  who  has 
acted  under  it.  and  no  one  can  be  punished 
for  having  refused  obedience  to  it  before  the 
decision  was  made."  Cooley,  Const.  Lim.  p. 
187.  The  judiciary  are  "the  rightful  ex- 
positors of  the  laws."  Bank  of  Hamilton  v. 
Dudley,  2  Pet.  492,  7  L.  ed.  496;  Dodge  v. 
Woolsey,  18  How.  331,  15  L.  ed.  401.  In  the 
case  of  Marhury  v.  Madison,  1  Cranch,  137, 
2  L.  ed.  60,  mandamus  was  resorted  to  for 
the  purpose  of  compelling  the  respondent  to 
deliver  a  commission  which  had  boen  signed 
by  the  president  to  relator  as  a  justice  of  the 
peace,  and  the  principal  question  was  an  to 
the  constitutionality  of  the  law  which  im- 
posed the  duty  on  the  respondent.  There 
was  no  discussion  as  to  the  right  of  the 
.secretary  to  raise  the  question,  for  the  ques- 
tion was  raised  by  the  court,  and  they  said : 
"In  some  cases,  then,  the  Constitution  must 
be  looked  into  by  the  judges.  And  if  they 
can  open  it  at  all,  what  part  of  it  are  they 
forbidden  to  read  or  to  obey?"  Page  179, 
L.  ed.  74.  In  Board  of  Liquidation  v.  Mo- 
Comb,  92  U.  S.  531,  23  L.  ed.  023,  Justice 
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Bradley,  as  the  organ  of  the  court,  said :  "In 
either  case,  if  the  officer  plead  the  authority 
of  an  unconetitutional  law  for  the  nonper- 
formance or  violation  of  his  duty,  it  will  not 
prevent  the  issuing  of  the  writ"  of  manda- 
mus. In  Huntington  v.  Worthen,  120  U.  S. 
97,  30  L.  ed.  688,  7  Sup.  Ct.  Rep.  469,  the  au- 
thority of  the  board  of  railroad  commission- 
ers to  raise  the  question  of  the  unoonstitu- 
tionality  of  the  law  was  not  mooted  or  dis- 
cussed. The  court  said:  ''An  unconstitu- 
tional act  is  not  a  law,  it  binds  no  one,  and 
protects  no  one.  Here  the  oonflict  between 
the  Constitution  axid  the  statute  was  ob- 
vious, and  the  board  had  the  advice  of  the 
highest  legal  officer  of  the  state,  and  his  con- 
struction was  suetained  by  the  judgment 
of  the  supreme  court  of  the  state."  This 
was  an  exceptional  situation.  Norton  v. 
Bkelhy  County,  118  U.  S.  426,  30  L.  ed.  178, 
6  Sup.  Ct.  Rep.  1121,  was  an  ordinary  com- 
mon-law action  of  deibt,  and  the  question  of 
the  constitutionality  of  a  law  was  directly 
involved  as  a  part  of  the  case.  Poindesfter 
V.  Greenhow,  114  U.  S.  270,  29  L.  ed.  186,  6 
Sup.  Ct.  Rep.  903,  962,  was  an  action  for  the 
recovery  of  personal  property,  and  the  con- 
stitutionality of  the  law  was  properly  in  i«- 
8ue.  In  8es8um8  v.  Botta,  34  Tex.  336,  it 
was  held  that,  from  the  date  of  the  enact- 
ment of  a  law  until  it  was  adjudged  uncon- 
stitutional by  that  court,  it  had  the  force 
and  effect  of  law,  so  far  as  to  protect  minis- 
terial officers  in  obeying  its  mandates;  and 
that  it  is  advisable  for  all  good  citizens  to 
obey  whatever  the  lawmaking  power  shall 
promulgate  as  law  until  it  shall  be  adjud- 
icated by  the  judicial  tribunals  not  to  be 
law. 

We  have  not  only  gone  over  all  of  the  fore- 
going cases,  and  examined  them  with  care, 
but  we  have  likewise  examined  a  great  many 
others.  Those  not  cited  were  found,  in  our 
opinion,  inapplicable  to  the  present  contro- 
versy, because  only  private  rights  were  liti- 
gated between  individuals,  and  the  constitu- 
tional questions  were  properly  raised  and 
decided.  In  mandamus  proceedings  against 
a  public  officer,  involving  the  performance  of 
official  duty,  nothing  can  be  inquired  into 
but  the  question  of  duty  on  the  face  of  the 
statute  and  the  ministerial  character  of  the 
duty  he  is  charged  to  perform.  After  care- 
ful investigation  of  the  authorities,  we  feel 
fully  confirmed  in  the  correctness  of  the  con- 
clusions we  arrived  at  in  State  ex  reL 
yicholls  V.  Shakespeare,  and  other  cases,  to 
the  effect  that  executive  officers  of  the  state 
government  have  no  authority  to  decline  the 
performance  of  purely  minieterial  duties 
which  are  imposed  upon  them  by  a  law,  on 
the  ground  that  it  contravenes  the  Constitu- 
tion. Laws  are  presumed  to  be,  and  must 
be  treated  and  acted  upon  by  subordinate 
executive  functionaries  as,  constitutional 
and  legal,  until  their  unconstitutionality  or 
illegality  has  been  judicially  established; 
for  in  a  well-regulated  government  obedience 
to  its  laws  by  executive  officers  is  absolutely 
essential  and  of  paramount  importance.  Were 
it  not  so,  the  most  inextricable  confusion 
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would  inevitably  remilt>  and  "produce  such 
collision  in  the  administration  of  public  af- 
fairs as  to  materially  impede  the  proper  and 
necessary  operations  of  government."  "It 
was  surely  never  intended  that  an  executive 
functionary  should  nullify  a  law  by  neglect- 
ing or  refusing  to  execute  it."  The  result 
of  tJiis  oonclusioQ  is  that  the  respondents  are 
without  right  to  urge  the  unconstitutional- 
ity of  the  concurrent  resolution  which  is  in- 
volved. 

2.  With  regard  to  the  second  question 
which  is  presented  by  the  return,  whether, 
in  point  of  fact,  the  concurrent  resolution  of 
1804  was  not  an  act  of  appropriation  in  dis- 
guise, enacted  without  observance  of  the 
forms  of  law,  and  therefore  absolutely  void 
and  without  legal  effect,  we  are  of  opinion 
that  it  rests  upon  a  different  footing.  The 
auditor  is  in  duty  bound  to  exercise  proper 
watchfulness  and  care  in  the  performance  of 
his  arduous  and  responsible  duties.  In  deal- 
ing with  legislative  appropriations  he  must 
necessarily  examine  the  laws  making  the 
same,  and  should  his  judgment  suggest  that 
any  act  was  wholly  irregular,  it  would  be 
his  duty  to  pause  in  issuing  his  warrants 
thereunder  until  its  validity  has  been  judi- 
cially ascertained.  This  is  a  part  of  his  of- 
ficial duty,  and  this  court  will  assume  that 
he  has  acted  with  due  circumspection,  and 
not  arbitrarily  or  captiously.  Looking 
into  the  facts  which  we  have  detailed  supra, 
we  find  that  his  contention  is  not  well 
grounded;  for,  inter  alxoB,  it  was  admitted 
by  the  attorney  general  that  there  is  money 
enough  in  the  interest  fund  of  1889  to  cover 
the  amounts,  claimed  by  the  relators.  Hence 
the  funds  under  consideration  had  been  al- 
ready appropriated,  long  prior  to  the  pas- 
sage of  the  joint  resolution  of  1894,  and  the 
general  assembly  merely  dealt  with  an  exist- 
ing surplus  of  the  money  which  had  been  there- 
tofore dedicated  to  the  interest  fund.  In  this 
light,  the  legislative  purpose  and  object  were 
to  make  this  surplus  applicable  to  the  claims 
of  relators,  and  the  concurrent  resolution 
was  the  means  adopted  for  that  purpose.  In 
Fisher  v.  Steele,  39  La.  Ann.  447,  1  So.  882, 
it  was  held  that  any  balance  remaining  to  the 
credit  of  one  or  more  of  the  separate  funds 
created  by  law,  after  the  satisfaction  of  all 
the  warrants  drawn  against  the  same,  is  the 
property  of  the  state,  with  full  power  in  the 
legislature  to  apply  the  same  to  any  lawful 
purpose  under  the  Constitution.  In  our 
opinion  that  decision  is  correct,  and  it  is  con- 
clusively against  respondents'  contention. 

3.  In  view  of  the  authorities  we  have  cited 
and  the  opinion  we  entertain  of  the  right  of 
the  respondents  to  raise  the  question  of  the 
constitutionality  of  the  law,  it  is  needless 
for  us  to  examine  the  question  of  the  suffi- 
ciency of  the  evidence  on  which  the  legisla- 
ture acted ;  for  we  believe  it  to  be  obligatory 
upon  us  to  coerce  the  respondents  to  perform 
the  ministerial  function  imposed  by  the  con- 
current resolution  upon  them,  respectively, 
and  leave  the  evidence  upon  which  they  acted 
without  comment,  and  the  constitutionality 
of  tiie  law  to  future  determination.     In  so 
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far  as  concerns  the  question  of  the  unex- 
pended balance  resulting  from  the  general 
appropriation  of  1888,  having  been  dedicated 
to  the  board  of  liquidation  for  the  purpose 
of  purchasing  outstanding  consolidated 
bonds,  and  consequently  beyond  the  control 
of  the  general  assembly  wt  the  time  of  the 
paasage  of  the  concurrent  resolution,  it  is 
sufficient  to  say  that  we  must  act  on  the 
evidence  in  this  record,  and  it  shows,  by  the 
respondents'  admissions,  that  there  is  suffi- 
cient money  in  the  interest  fund  of  1889,  ap- 
propriated  by  said  resolution,  to  cover  the 


relators'  claims.  Whether  the  board  of 
liquidation  has  any  prior  or  better  claiiu 
thereto  than  the  relators  does  not  appear 
from  the  evidence.  At  all  events,  the  board 
of  liquidation  has  not  been  made  a  party, 
and  its  rights  cannot  be  determined  here,  and 
they  will  not,  of  course,  be  interfered  with 
by  our  decree. 

The  judgment  of  the  court  below  was  in 
favor  of  the  relators,  and  it  is  affirmed. 

Miller,  J.,  recuses  himself,  having  been 
of  counsel  for  the  relators. 


MINNESOTA  SUPREME  COURT. 


Lincoln  DREW,  Appt., 

V. 

11  C.   TIFFT,  Probate   Judge  of  McLeod 

County,  Respt. 


( Minn., 
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*1.  Tlie  mandate  of  e^aallty  of  taxa- 
tion, as  near  as  may  be,  of  t  1,  art.  9,  of  the 
stale  ConBtltution,  applies  to  Inheritance 
taxes  exactly  as  it  does  to  taxes  on  property, 
except  as  otherwise  expressly  provided  In  the 
last  proviso  to  the  section,  relating  to  an  In- 
heritance tax  law. 

2.  Chapter  293,  Laws  1807,  -vrlilcli  at- 
tempts to  lay  an  Inheritance  tax,  Is 
nncoiiBtltatlonal  for  the  reasons  :  (a)  It 
excludes  from  its  operation  real  property,  and 
lays  the  tax  upon  Inheritances  of  personal 
property  alone ;  (b)  it  exempts  from  Its  opera- 
tion persons  and  corporations  whose  property 
is  exempt  by  law  from  taxation  ;  (c)  it  al- 
lows a  lai-ger  exemption  to  lineal  heirs  than 

'  to  collaterals,  and  does  not  lay  the  tax  on  the 
excess  of  the  value  of  the  property  received 
above  a  uniform  exempted  sum. 

8.  Tl&e  statute  la  not  nneonstltntlonal 
because  it  taxes  collateral  heirs  and  distrib- 
utees at  a  higher  rate  than  llneals,  for  the 
Constitution  expressly  authorizes  such  grad- 

•  nation  of  the  tax. 

(February  14,  1900.) 

APPEAL  by  petitioner  from  an  order  of 
the  District  Court  for  McLeod  County 
refusing  a  writ  of  mandamus  to  compel  re- 
spondent to  proceed  with  the  distribution  of 
the  estate  of  George  Drew,  deceased.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 
Messrs.  Haynes  A  Cl&ase,  for  appellant: 
The  burden  sought  to  be  imposed  by  this 
law  is  a  tax  within  the  meaning  of  §  1,  art. 

9,  of  our  state  Constitution. 

That  such  a  law  is  one  imposing  taxes  is 
not  open  "to  question. 


»» 


*Headnotes  by  Stabt,  Ch.  J. 


Magoun  v.  Illinois  Trust  d  Sav.  Bank,  170 
U.  S.  301,  42  L.  ed.  1045,  18  Sup.  Ct.  Rep. 
594;  State  ex  rel.  Qarth  v.  Switzler,  143  Mo. 
315,  40  L.  R.  A.  280,  45  S.  VV.  245;  St.  Louis 
V.  Spiegel,  75  Mo.  145;  Cooley,  Taxn.  p.  573; 
Stinson  V.  Smith,  8  Minn.  360,  Gil.  331; 
Sanborn  v.  Rice  County  Comrs.  9  Minn.  273, 
Gil.  260;  State  ex  rel.  Davidson  v.  Oorm^n, 
40  Minn.  235,  2  L.  R.  A.  701,  41  N.  W.  948. 

Our  Constitution  necessarily  and  clearly 
embraces  all  kinds  of  taxes  without  distinc- 
tion or  exception. 

The  term  *'ali  taxes"  must  be  interpreted 
to  mean  precisely  what  it  expresses  and  what 
everybody  understands  it  to  mean. 

Cases  in  other  states,  sustaining  inher- 
itance tax  statutes,  went  off  on  the  point 
that  such  a  tax  could  not  be  deemed  a  prop- 
erty tax,  but  rather  a  tax  on  the  right  or 
privilege  of  succeeding  to  and  receiving  the 
property  of  a  decedent. 

Said  tax  must  be  equally  imposed. 

Eyre  v.  Jacob,  14  Gratt.  438,  73  Am.  Dec. 
367;  Minot  y.  Winthrop,  162  Mass.  116,  26 
L.  R.  A.  259,  38  N.  E.  512:  Re  Shenvell,  125 
N.  Y.  379,  26  N.  E.  464;  Noonan  v.  Still- 
water,  33  Minn.  201,  63  Am.  Rep.  23,  22  N. 
W.  444;  State  em  rel.  Merrick  v.  Hennepin 
County  Dist.  Ct.  33  Minn.  245,  22  N.  W.  626, 
C32 ;  State  e^  rel.  Burger  v.  Ramsey  County 
Dist.  Ct.  33  Minn.  306,  23  N.  W.  222;  Cui^y 
v.  Spencer,  61  N.  H.  630,  60  Am.  Rep.  337 ; 
State  ex  rel.  Oarth  v.  Switzler,  143  Mo.  331, 
40  L.  R,  A.  280,  45  S.  W.  245;  State  ex  rel. 
Schwartz  v.  Fei-ris,  53  Ohio  St.  336,  30  L.  R. 
A.  218,  41  N.  E.  579;  Magoun  v.  Illinois 
Trust  d  Sav.  Bank,  170  U.  S.  292,  42  L.  ed. 
1042,  18  Sup.  Ct.  Rep.  594;  St.  Louis  v.  Spie- 
gtl,  75  Mo.  146;  Nichols  v.  Walter,  37  Minn. 
272,  33  N.  W.  800. 

Messrs.  F.  R.  Allen  and  W.  B.  Dong« 
las,  Attorney  General,  for  respondent: 

By  an  unbroken  line  of  adjudications  in  the 
courts  of  last  resort  of  many  of  the  states,  as 
well  as  in  the  Supreme  Court  of  the  United 


NoTB. — As  to  the  constitutionality  of  an  In- 
heritance tax,  see  also  State  ex  rel.  Davidson  v. 
Gorman  (Minn.)  2  L.  R.  A.  701 ;  Wallace  v. 
Myers  (C.  C.  S.  D.  N.  Y.)  4  L.  R.  A.  171.  and 
note;  State  v.  Hamlin  (Me.)  25  L.  R.  A.  6.')2 : 
Mlnot  V.  Wlnthrop  (Mass.)  26  L.  R.  A.  259: 
SUte  V.  Alston  (Tenn.)  28  L.  B.  A.  178 :  State 
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ex  rel.  Schwartz  v.  Ferris  (Ohio)  30  L.  R.  A. 
218  :  State  ex  rel.  Gelsthorpe  v.  Furnell  (Mont.) 
39  L.  R.  A.  170 ;  State  ex  rel.  Garth  v.  Switzler 
(Mo.)  40  L.  R.  A.  280:  Kochersperger  v.  Drake 
(111.)  41  L.  R.  A.  446:  Re  Cope  (Pa.)  45  L.  R. 
A.  316. 
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States,  the  rule  is  settled  that  enactments  of  | 
the  class  to  which  chapter  293  of  the  Laws 
of  1897  belongs:  (1)  Impose  a  tax  upon 
the  privilege  of  receiving  property  by  inher- 
itance or  devise,  and  not  upon  property  it- 
self; (2)  the  right  to  take  property  by  de- 
vise or  descent  is  the  creature  of  the  law, 
and  not  a  natural  right;  (3)  the  usual  limi- 
tation requiring  uniformity  in  imposing 
taxes  upon  property  does  not  apply  to  such 
enactments. 

Magoun  v.  Illinois  Trust  d  8av.  Bank,  170 
U.  S.  293,  42  L.  ed.  1046,  18  Sup.  Ct.  Rep. 
694;  Mager  v.  OHma,  8  How.  490,  12  L.  ed. 
1168;  Dos  Passos,  Inheritance  Tax  Law,  tl  8, 
p.  20;  Eyre  v.  Jacob,  14  Gratt.  422,  73  Am. 
Dec.  367;  Kochei'sperger  v.  Drake,  167  111. 
122,  41  L.  R,  A.  446,  47  N.  E.  3isi;  Re  Wil- 
mcrding,  117  Cal.  281,  49  Pac.  181;  Oels- 
thorpe  V.  Fumell,  20  Mont.  299,  suh  nom. 
State  ex  rel.  Oelsthorpe  v.  Fumell,  39  L..R, 
A,  170,  51  Pac.  267;  Re  Hoffman,  143  N.  Y. 
327,  38  N.  E.  311;  Re  BrOnson,  150  N.  Y.  1, 
34  L.  R.  A.  238,  44  N.  E.  707  j  Wallace  v. 
Myers,  38  Fed.  Rep.  184,  4  L.  R.  A.  171; 
Minot  V.  Winthrop,  162  Mass.  113,  26  L.  R. 
A.  259,  38  N.  E.  512;  State  v.  Hamlin,  86 
Me.  495,  25  L.  R.  A.  632,  30  Atl.  76 ;  Strode 
V.  Com.  52  Pa.  183;  Clymer  v.  Com.  62  Pa. 
189;  Com.  V.  Herman,  16  W.  N.  C.  210; 
State  V.  Dalrymple,  70  Md.  294,  3  L.  R.  A. 
372,  17  Atl.  82;  Tyson  v.  State,  28  Md.  577. 

Other  and  different  statutes  somewhat  in 
the  form  of  provisions  for  the  imposition  of 
a  tax  upon  inheritances,  but  by  tneir  terms 
clearly  imposing  a  tax  upon  tiie  estates  of 
deceased  persons  as  distinguished  from  the 
net  amount  of  property  inherited  or  devised, 
have  been  before  various  courts  for  review, 
and  held  unconstitutional. 

This  class  of  statutes  is  clearly  distin- 
guishable from  the  daas  to  which  chapter 
293  belongs. 

State  ex  rel.  Davidson  v.  Gorman,  40 
Minn.  232,  2  L.  R.  A.  701,  41  N.  W.  948; 
State  ex  rel.  Sanderson  v.  Mann,  76  Wis.  469, 

46  N.  W.  520,  46  N.  W.  51 ;  State  ex  rel. 
Oarth  V.  Sicitzler,  143  Ma  331,  40  L.  R.  A. 
280,  45  S.  W.  246. 

A  third  class  of  cases  has  arisen  in  which 
certain  special  restrictions  in  the  Constitu- 
tions of  various  states  have  been  decided  to 
operate  as  limitations  upon  the  exercise  of 
this  power  by  the  legislature. 

Curry  v.  Spencer,  61  N.  H.  624;  State  ex 
rel.  Schwartz  v.  Ferris,  53  Ohio  St  314,  30 
L.  R.  A.  218,  41  N.  E.  579. 

The  right  of  the  state  to  control  the  sub- 
ject of  inheritances,  and  to  designate  the 
class  of  persons  who  inherit,  has  always  been 
conceded. 

McCormick  v.  Sullivant,  10  Wheat.  202,  6 
L.  ed.  303 ;  Mager  v.  Orima,  8  How.  490,  12 
L.  ed.  1168;  United  States  v.  Perkins,  163 
U.  S.  625,  41  L.  ed.  287,  16  Sup.  Ct.  Rep. 
1073 ;  Magoun  y.  Illinois  Trust  d  Sav.  Bank, 
170  U.  S.  291,  42  L,  ed.  1042,  18  Sup.  Ct.  Rep. 
694 :  Dos  Passos,  Inheritance  Tax  Law,  §  23. 

This  tax  is  in  the  nature  of  an  impost. 

Scholey  v.  Rew,  23  Wall.  331,  23  L.  ed.  99; 
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State  y.  Hamlin,  86  Me.  495,  25  L.  R.  A.  632^ 
30  Atl.  76;  Re  Wilmerding,  117  Cal.  281,  4^ 
Pac.  181 ;  Re  McPherson,  104  N.  Y.  306,  fJ* 
Am.  Rep.  502,  10  N.  E.  685;  Wallace  v.  My- 
ers, 38  Fed.  Rep.  184,  4  L.  R.  A,  171;  Re 
Sherman,  153  N.  Y.  1,  46  N.  E.  1032;  United 
States  v.  Perkins,  163  U.  8.  625,  41  L.  ed. 
287,  16  Sup.  Ct.  Rep.  1073. 

Chapter  293  of  the  laws  of  1897,  with  one 
exception,  is  a  duplicate  of  the  amended  act 
of  New  York,  which  received  a  final  construc- 
tion by  the  court  of  appeals  in — 

Re  Hoffman,  143  N.  Y.  327,  38  N.  E.  311. 

The  general  right  to  classify,  based  upon 
substantial  considerations,  has  always  been 
recognized  by  this  court  dealing  with  many 
subjects,  including  taxation  for  special  pur- 
poses. 

Sanborn  y.  Rice  County  Comrs.  9  Minn. 
273,  Gil.  261;  Nichols  y.  Walter,  37  Minn. 
272,  33  N.  W.  800;  State  ex  rel.  Douglas  y. 
Ritt  (Minn.)  79  N.  W.  635;  Qulf,  C.  d  8.  F. 
R.  Co.  y.  Ellis,  165  U.  S.  160,  41  L.  ed.  666, 
17  Sup.  Ct  Rep.  255 ;  Oiozea  y.  Tieman,  14^ 
U.  S.  657,  37  L.  ed.'599,  13  Sup.  Ct.  Rep. 
721 ;  BelVs  Gap  R.  Co.  y.  Pennsylvania,  134 
U.  S.  232,  33  L.  ed.  892,  10  Sup.  Ct  Rep.  533 ; 
Pacific  Exp.  Co.  v.  Seibert,  142  U.  S.  339,  35 
L.  ed.  1035,  3  Inters.  Com.  Rep.  810,  12  Sup. 
Ct  Rep.  250;  State  ex  rel.  Garth  v.  Swite- 
ler,  143  Mo.  333,  40  L.  R.  A.  280,  45  8.  W. 
246 ;  State  y.  Donaldson,  41  Minn.  74,  42  N. 
W.  781. 

Start,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  the  plaintiff  from  the 
order  of  the  district  court  of  the  county  of 
McLeod  denying  his  petition  for  a  peren^ 
tory  writ  of  mandamus  requiring  the  pro- 
bate court  of  that  county  to  proceed  with 
the  distribution  of  the  estate  of  George  Drew, 
deceased,  without  requiring  the  payment  of 
an  inheritance  tax,  as  provided  by  Law» 
1897,  chap.  293.  The  sole  question  for  our 
decision  is  the  constitutionality  of  such  in- 
heritance tax  law.  We  are  rdieved  from  any 
necessity  of  discussing  the  power  of  the  legis- 
lature to  enact  a  law  taxing  all  inheritances, 
or  the  propriety  of  exercising  such  power, 
for  it  is  unanimously  conoed^  (as  it  must 
be)  by  counsel  that  such  a  law,  if  uniform 
and  equal,  without  discrimination,  would  be 
constitutional,  wise, and  wholesome.  Legacy 
and  inheritance  taxes  are  not  of  modern  ori- 
gin. They  were  imposed  by  the  Roman  eivit 
law,  and  in  England  as  early  as  1780.  They 
are  now  in  force  generally  in  the  countries  of 
Europe.  Pennsylvania  imposed  such  taxes 
by  a  statute  enacted  as  early  as  1826,  and 
similar  statutes  are  now  in  force  in  many 
of  the  other  states  of  the  Union.  They  have, 
as  a  rule,  been  held  to  be  constitutional  by 
state  and  Federal  courts.  Dos  Passos,  Col- 
lateral Inheritance  Tax  Law,  chap.  1.  But 
Minnesota  is,  so  far  as  we  are  advised,  the 
only  state  whose  Constitution  in  express 
terms  limits  the  power  of  the  legislature  in 
the  laying  of  an  inheritance  tax.  Therefore 
the  precise  question  in  this  ease  is  whether 
the  act  in  question  conforms  to  the  limita- 
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tions  of  our  state  ConBtituiion.  Such  being 
the  case,  it  necessarily  follows  that  the  large 
number  of  judicial  decisions  in  other  juris- 
dictions, cited  by  counsel  in  this  case,  al- 
though interesting  and  helpful  as  illustrat- 
ing the  history  of  inheritance  tax  statutes 
and  the  general  principles  upon  which  they 
have  been  sustained,  are  not  directly  in 
point.  The  here  material  provisions  of  our 
Constitution  are  these:  "All  taxes  to  be 
raised  in  this  state  shall  be  as  nearly  equal 
titi  may  be,  and  all  property  on  which  taxes 
are  to  be  levied  shall  have  a  cash  valuation, 
and  be  equalized  and  uniform  throughout  the 
state:  provided,  that  the  legislature  may, 
by  general  law  or  special  act  authorize  mu* 
nicipal  corporations  to  levy  assessments  for 
local  improvements  .  .  .  :  and  provided 
further,  that  there  may  be  by  law  levied  and 
collected  a  tax  upon  all  inheritances,  devises, 
bequests,  legacies,  and  gifts  of  every  kind 
and  description  above  a  fixed  and  specified 
sum,  of  any  and  all  natural  persons  and  cor- 
porations. Such  tax  above  such  exempted 
sum  may  be  uniform,  or  it  may  be  graded  or 
progressive,  but  shall  not  exceed  a  maximum 
tax  of  five  per  cent."  Minn.  Const,  art.  9, 
f  1.  This  proviso  as  to  an  inheritance  tax 
was  added  in  1894  as  an  amendment  to  §  1, 
art.  9,  and  is  to  be  construed  as  a  part  there- 
of, precisely  as  if  the  original  section  and  the 
proviso  had  been  adopted  at  the  same  time, 
as  a  complete  statement  of  the  fundamental 
law  upon  the  subject  of  taxes,  including 
those  upon  inheritances.  In  order  to  deter- 
mine intelligently  whether  the  inheritance 
tax  act  of  1897  violates  any  of  the  provisions 
of  this  section,  it  is  first  necessary  to  ascer- 
tain its  meaning.  The  power  of  taxation  by 
the  state,  except  as  limited  by  constitutional 
provisions,  is  practically  unlimited,  hence 
this  section  must  be  construed,  not  as  a 
grant  of  the  power  of  taxation,  but  as  a  limi- 
tation upon  the  exercise  of  the  power.  Cool- 
ey.  Const  Lim.  106,  693.  So  construing  it, 
its  meaning  is  obvious,  and  it  stands  as  a 
barrier  against  legislative  invasion  of  the  re- 
served rights  of  the  individual  as  to  the  man- 
ner of  imposing  taxes  upon  him  for  the  sup- 
port of  the  state.  lU  keynote  is  that  "all 
taxes  to  be  raised  in  this  state  shall  be  as 
nearly  equal  as  may  be."  Counsel  for  re- 
spondent however  claims  that  this  limita- 
tion, as  originally  adopted,  applies  only  to 
taxes  on  property.  If  this  be  so,  then  the 
power  of  the  legislature  to  lay  unequal  and 
arbitrary  impost  and  excise  taxes  was  left 
unrestricted.  Such  a  construction  is  con- 
trary to  the  spirit  of  the  Constitution,  its 
clear  and  direct  language,  and  the  trend  of 
all  of  the  decisions  of  this  court  on  the  ques- 
tion. Stinson  v.  Smith,  8  Minn.  366,  Gil. 
326;  Sanborn  v.  Rice  County  Comrs,  9  Minn. 
273,  Gil.  258;  FaHbault  v.  Misener,  20  Minn. 
390,  Gil.  347 ;  Noonan  v.  StilUcater,  33  Minn. 
198,  53  Am.  Rep.  23,  22  N.  W.  444;  State  ex 
rcl,  Davidson  v.  Gorman,  40  Minn.  232,  2  L. 
R.  A.  701,  41  N.  W.  948.  It  is  true  that  all 
of  these  cases  involved  only  questions  as  to 
taxes  or  assessments  on  property,  but  the 
rationale  of  the  opinion  in  each  case  leads 
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directly  to  the  conclusion  that  all  taxes, 
whether  on  property  or  in  the  form  of  excise 
and  impost  taxes,  must,  under  this  consti- 
tutional mandate,  be  laid  as  nearly  equal  as 
practicable.  The  case  of  State  ex  rel.  David- 
eon  V.  Gorman  has  been  understood  and  cited 
as  an  authority  that  the  requirement  of  our 
Constitution  that  all  taxes  to  be  raised  in 
this  state  shall  be  as  nearly  equal  as  may  be 
applies  to  excise  and  impost  taxes,  and  there- 
fore a  statute  laying  an  inheritance  tax 
would  be  unconstitutional.  See  Magoun  v. 
niinoie  Trust  d  Sav.  Bank,  170  U.  S.  283,  42 
L.  ed.  1037,  18  Sup.  Ct.  Rep.  694.  In  the 
Gorman  Caee  it  was  held  that  chapter  103, 
Gen.  Laws  1885,  requiring,  as  a  condition  pre- 
cedent to  probate  proceedings  for  the  settle- 
ment of  estates  in  probate  court,  the  payment 
to  the  county  treasury  of  specified  sums  arbi- 
trarily prescribed  with  reference  to  the  value 
of  the  estate,  was  unconstitutional,  because 
it  violated  the  constitutional  requirement  of 
equality  of  taxation.  It  is  not  quite  clear 
whether  this  decision  was  based  upon  the 
proposition  that  the  tax  was  one  laid  upon 
property  or  upon  the  privilege  of  having  es- 
tates settled  and  distributed  in  the  probate 
court.  If  the  former, — which  was  probably 
the  case, — ^the  decision  is  not  an  authority 
for  or  against  the  right  of  the  legislature  to 
levy  an  inheritance  tax  under  %  1,  art.  9,  of 
the  Constitution.  If  the  word  "taxes,"  as 
used  in  this  section  as  it  originally  stood,  in- 
cludes excise  and  impost  taxes,  it  by  no 
means  follows  that  a  statute  laying  an  in- 
heritance tax,  which  aimed  at  practical 
equality,  would  not  be  valid. 

Again,  the  decisions  of  this  court  with  ref- 
erence to  statutes  and  ordinances  imposing 
license  fees  upon  auctioneers,  draymen,  hack- 
men,  peddlers,  persons  dealing  in  intoxicat- 
ing liquors,  and  others  engaged  in  occupa- 
tions of  a  character  bringing  them  within  the 
police  power  of  the  state,  are  based  upon  the 
proposition  that  the  constitutional  mandate 
that  all  taxes  to  be  raised  must  be  as  nearly 
equal  as  may  be  indudee  excise  and  impost 
taxes.  Such  statutes  have  been  sustained 
only  upon  the  ground  that  the  enactment  was 
a  proper  exercise  of  the  police  power,  and  in 
every  case  where  it  was  apparent  that  the 
license  law  was  enacted  with  a  view  to  rev- 
enue, and  not  as  a  police  regulation,  it  has 
been  held  void,  when  the  constitutional  re- 
quirement of  equality  of  taxation  was  disre- 
garded. Rochester  v.  Upman,  19  Minn.  108, 
Gil.  78;  State  v.  Cassidy,  2,2.  Minn.  312,  21 
Am.  Rep.  765:  Mankato  v.  Fowler,  32  Minn. 
364,  20  N.  W.  361;  Duluth  v.  Marsh,  71 
Minn.  248,  73  N.  W.  962 ;  State  v.  Finch 
(Minn.)  46  L.  R.  A.  437,  80  N.  W.  850.  If, 
however,  there  is  any  doubt  as  to  the  propo- 
sition that  under  the  original  provisions  of 
§  1,  art.  9,  of  the  Constitution,  any  statute 
laying  an  inheritance  tax  which  ignored  the 
fundamental  principle  of  equality  of  taxa- 
tion would  have  been  invalid,  the  doubt  is  set 
at  rest  by  the  proviso  to  the  section  adopted 
as  an  amendment  thereto  in  1894.  The  nec- 
essary effect  of  this  proviso  was  to  subject 
the  power  of  the  legislature  to  lay  an  inher- 
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itance  tax  to  the  original  limitation  that  all 
taxes  to  be  raised  in  this  state  must  be  as 
nearly  equal  as  may  be,  for,  as  already  sug- 
gested, the  section  in  question,  as  it  now 
reads,  must  be  construed  precisely  as  if  the 
proviso  had  been  a  part  of  the  original  sec- 
tion; hence  the  mandate  of  equality  quali- 
fies the  provisions  of  the  amendment,  and  ap- 
plies to  the  whole  section.  Noonan  v.  Still- 
water,  33  Minn.  198,  53  Am.  Rep.  23,  22  X. 
VV.  444.  Wo  therefore  hold  that  by  virtue 
of  §  1,  art.  9,  of  our  state  Constitution,  as 
it  now  stands,  the  requirement  of  equality 
in  taxation  applies  to  inheritance  taxes  ex- 
actly as  it  does  to  taxes  on  property,  except 
as  expressly  provided  in  tne  last  proviso 
thereto.  In  reaching  this  conclusion  we  have 
not  overlooked  the  fact  that  it  is  contrary  to 
tlie  great  weight  of  authority  in  other  states. 
But  our  Constitution  in  this  particular  is 
unique,  and  its  mandate  so  dearly  expressed 
as  to  leave  no  doubt  as  to  its  meaning ;  hence 
the  decisions  of  the  courts  of  other  states 
are  not  in  point.  Now,  it  is  apparent  from 
the  mere  reading  of  the  proviso  as  to  an  in- 
heritance tax  in  connection  with  the  require- 
ment of  equality  of  taxation  that  any  stat^ 
utc  providing  for  an  inheritance  tax  must 
lay  the  tax  upon  "all  inheritances,  devises, 
bequests,  legacies,  and  gifts  of  every  kind 
and  description,"  including  those  of  real 
property  as  well  as  personal,  lliere  can  be 
no  discrimination  in  this  respect.  Therefore 
any  statute  laying  a  tax  upon  all  bequests 
and  gifts  of  personal  property  and  exempting 
inheritances,  devises,  and  gifts  of  real  prop- 
erty would  be  void,  for  the  reason  that  it 
would  violate  the  constitutional  mandate  of 
equality  of  taxation,  and  the  limitations  of 
the  proviso,  which  declares,  in  legal  effect, 
that,  if  the  legislature  decides  to  lay  an  in- 
heritance tax,  it  must  be  upon  all  bequests, 
devises,  and  gifts,  without  exempting  any. 
It  is  equally  clear,  and  for  the  same  reason, 
that  such  a  statute  must  lay  the  tax  upon 
all  bequests,  devises,  and  gifts  to  "any  and 
all  natural  persons  and  corporations."  If 
any  person  or  corporation  is  exempted  from 
the  burden,  the  statute  is  void.  It  might  be 
otherwise  if  the  tax  were  one  on  property,  and 
not  on  the  privilege  of  receiving  the  proper- 
ty. Again,  the  amendment  provides  that  the 
tax  may  be  laid  upon  all  devises,  bequests, 
and  gifts  "above  a  fixed  and  specified  sum," 
and  that  "such  tax  above  such  exempted  sum 
may  be  nniform  or  it  may  be  graded  or  pro- 
gressive, but  shall  not  exceed  a  maximum  tax 
of  five  per  cent."  These  particular  provi- 
sions are  exceptions  to  the  rule  of  equality 
in  taxation,  and  enforced  by  the  general 
terms  of  the  section.  They  authorize  the  ex- 
emption of  devises,  bequests,  and  gifts,  to 
the  extent  of  a  fixed  and  uniform  sum,  from 
the  operation  of  the  tax,  and  the  laying  of  the 
tax  only  upon  the  excess  of  such  devises, 
bequests,  and  gifts.  The  exemption,  how- 
ever, must  be  uniform,  and  apply  equally  to 
all  persons  and  corporations,  for  it  is  only 
the  tax  above  a  fixed  and  specified  sum  which 
may  be  uniform,  graded,  or  progressive,  in 
the  discretion  of  Sie  legislature.  This  last 
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proviso  is  a  distinct  departure  from  the  mla 
of  equality,  as  near  as  may  be,  in  the  laying 
of  taxes,  for  it  expressly  provides  that  the 
tax  may  be  ffraded  or  progressive.  This  au- 
torizes  the  l^slature,  in  its  discretion,  to 
graduate  the  tax  by  increasing  the  percent- 
age of  the  tax,  within  the  maximum  limit  of 
5  per  cent,  as  the  value  of  the  property  to  be 
received  increases,  or  as  the  relationship  to 
the  deceased  of  those  who  are  to  receive  the 
property  is  more  remote. 

We  come  now  to  the  question  whether  the 
inheritance  tax  law  of  1897  violates  any  of 
the  provisions  of  §  1,  art.  9,  of  the  Constitu- 
tion, as  we  have  construed  it  The  title 
of  the  statute  is  "An  Act  for  a  Tax  on  Gifts, 
Inheritances,  Devises,  Bequests,  and  Lega- 
cies in  Certain  Cases,"  and  its  here  material 
provisions  are  these : 

"Sec.  1.  A  tax  shall  be,  and  is  hereby  im- 
posed upon  the  transfer  of  any  personal 
propertv  of  the  value  of  five  thousand  (5,- 
000)  dollars  or  over,  or  of  any  interest  there- 
in or  income  therefrom  in  trust  or  otherwise, 
to  persons  or  corporations,  not  exempt  by 
law  from  taxation,  on  real  or  personal  prop- 
erty in  the  following  cases:  .  .  .  Such 
tax  shall  be  at  the  rate  of  five  (6)  per  cent- 
um upon  the  clear  market  value  of  such  prop- 
erty, except  as  otherwise  prescribed  in  the 
next  section. 

"Sec  2.  When  the  property  or  any  bene- 
ficial interest  therein  passes  by  any  such 
transfer  to  or  for  the  use  of  father,  mother, 
husband,  wife,  child,  brother,  sister,  wife  or 
widow  of  a  son,  or  the  husband  of  a  daugh- 
ter, or  any  children  adopted  as  such,  in  con- 
formity with  the  laws  of  this  state,  of  the 
decedent,  grantor,  donor,  or  vendor,  or  to  any 
person  to  whom  any  such  decedent,  grantor, 
donor,  or  vendor  for  not  less  than  ten  (10) 
years  prior  to  such  transfer,  stood  in  the 
mutually  acknowledged  relation  of  a  parent, 
or  to  any  lineal  descendant  of  such  decedent, 
grantor,  donor,  or  vendor,  born  in  lawful 
wedlock,  such  transfer  of  property  shall  not 
be  taxable  under  this  act,  unless  it  is  per- 
sonal property  of  the  value  of  ten  thousand 
(10,000)  dollars  or  more,  in  which  case  it 
shall  be  taxable  under  this  act  at  the  rate  of 
one  (1)  per  centum  upon  the  dear  market 
value  of  such  property," 

It  may  be  conceded,  as  claimed  by  counsel 
for  respondent,  that  the  tax  attempted  to  be 
levied  by  this  statute  is  not  upon  the  prop- 
erty received  by  the  beneficiary,  but  upon  the 
privilege  of  recdving  it.  The  statute,  how- 
ever, was  enacted,  by  virtue  of  the  legisla- 
tive power  of  taxation,  soldy  with  a  view  to 
revenue,  and  the  burden  it  seeks  to  impose  is 
a  tax  within  the  meaning  of  the  Constitu- 
tipn.  The  first  objection  to  the  statute  to  be 
considered  is  the  claim  that,  in  so  far  as  it 
attempts  to  tax  lineal  hdrs  (we  Use  the  term 
to  designate  the  c1as»s  referred  to  in  the  stat- 
ute) and  distributees  at  the  rate  of  1  per 
cent  of  the  value  of  the  property  and  collat- 
eral (that  is,  those  not  expressly  named  in 
the  statute)  at  a  higher  rate  (5  per  cent)  it 
is  unequal  taxation,  and  therefore  unconsti- 
tutional.   There  is  a  natural  reason  for  tax- 
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ing  the  privilege  of  the  latter  of  receiving  the 
property  at  a  higher  rate  than  that  of  the 
former,  and,  ab  we  have  already  decided,  the 
proviso  in  question  authorizes  such  gradua- 
tion of  the  tax.  Hence  the  statute  is  not 
unconstitutional  for  this  reason.  It  is  fur- 
ther claimed  that  Uie  statute  is  void  hecause 
it  allows  a  larger  exemption  to  lineals  ($10,- 
000)  than  to  collaterals  ($5,000).  It  is  un- 
constitutional for  this  reason,  for,  as  already 
stated,  the  Constitution  authorizes  only  one 
uniform  exemption  to  all  persons  and  cor- 
porations. Again,  it  is  urged  that  the  stat- 
ute is  invalid  because  it  lays  the  tax  upon  the 
entire  devise,  bequest,  or  distributive  share, 
if  of  the  specified  value,  and  not  upon  the  ex- 
cess above  a  fixed  specified  exempted  sum,  as 
the  amendment  requires.  The  gross  inequal- 
ity of  the  statute  in  this  respect  is  manifest. 
Thus,  by  its  terms,  a  tax  on  a  legacy  to  a  col- 
lateral of  $5,000  would  net  the  beneficiary, 
after  deducting  the  tax  thereon  ($250),  only 
$4,750,  while  a  legacy  of  $4,999  would  be  ex- 
empt from  the  tax,  and  would  give  the  bene- 
ficiary $249  more  than  would  the  larger  leg- 
acy. The  Constitution  authorizes  the  lay- 
ing of  the  tax  only  upon  the  excess  above  the 
exempted  sum,  and  the  statute  violates  the 
Constitution  in  this  respect.  It  is  also  con- 
tended on  behalf  of  the  appellant  that  the 
statute  is  unconstitutional  because  it  ex- 
empts from  the  tax  all  persons  and  corpora- 
tions whose  property  is  exempt  by  law  from 
taxation.  It  is  invalid  for  this  reason,  for 
the  Constitution  expressly  provides  for  a  tax 
'*upon  all  inheritances  .  .  .  of  every 
kind  and  description,  ...  of  any  and 
all  natural  persons  and  corporations."  The 
statute  is  unconstitutional  for  the  further  rea- 
son that  it  exempts  from  its  operation  all  de- 
vises, bequests,  and  transfers  by  intestate 
laws  of  real  property,  and  lays  the  tax  only 
upon  those  of  personal  property.  This  is  for- 
bidden by  the  Constitution.  In  holding  this 
statute  unconstitutional  for  the  reasons 
stated,  we  have  not  overlooked  the  fact  that 
it  is  substantially  a  copy  of  the  inheritance 
tax  law  of  the  state  of  New  York  (except 
that  the  latter  applies  to  both  real  and  per- 
sonal property) ,  which  has  been  sustained  by 
the  courts  of  last  resort  of  that  state  and  by 
the  Supreme  Court  of  the  United  States. 
But  this  is  immaterial,  for  the  Constitution 
of  the  state  of  New  York  contains  no  limita- 
tions and  restrictions  upon  the  exercise  of  the 
power  of  taxation  by  the  legislature  similar 
to  those  of  our  own  Constitution  which  we 
have  considered.  This  difference  in  the  Con- 
stitutions of  the  two  states  seems  to  have 
been  lost  sight  of  in  the  adoption  of  the  New 
York  statute  in  this  state,  and  explains  why 
a  statute  which  violates  our  Constitution  in 
so  many  particulars  was  enacted. 

It  follows  that  the  order  appealed  from 
must  he  reversed,  and  the  cause  remanded, 
with  directions  to  the  District  Court  to  grant 
the  writ  of  mandamus  prayed  for.  . 

So  ordered. 
47  L.  R.  A. 
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*1.  A  snbaaremt  Intrnated  -with  tlie  col- 
lection of  a  debt  due  from  a  third 
party  may  not  apply  the  proceeds  of  the 
same  to  the  payment  of  a  claim  due  himself 
from  the  principal  agent  from  whom  it  came, 
knowing  that  it  belongs  to  sach  party,  or  in 
any  way  divert  the  funds  so  collected  from  a 
quick  and  speedy  transmission  to  the  owner 
thereof. 

8.  m'liere  the  principal  aorent  has  for- 
Dvarded  collections  to  a  snbaarent,  and 
directs  the  latter  to  make  any  use  of  the  funds 
other  than  the  usual  one  of  their  application 
to  the  payment  of  the  debt  to  the  principal, 
and  such  subagent  compiles  with  such  direc- 
tion, he  becomes  responsible  therefor  to  the 
principal. 

(February  18,  1900.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Hennepin  County 
denying  a  motion  for  new  trial  after  judg- 
ment in  favor  of  plaintiff  in  an  action  brought 
to  recover  money  collected  by 'defendants  for 
correspondents  to  whom  the  claim  had  been 
delivered  by  plaintiff  for  collection.  Affirmed* 

The  facts  are  stated  in  the  opinion. 

Messrs .  8«  H.  Hndaoa  and  Daniel  Fiali, 
for  appellants: 

Defendants  are  liable  only  to  the  Kellys. 

It  was  their  duty,  and  their  only  duty,  to 
account  to  the  party  who  employed  them. 
There  was  no  privity  between  them  and  the 
plaintiff.  The  Kellys  were  independent  con- 
tractors, and  the  defendants  were  their 
agents,  not  plaintiff's. 

Hoover  y.Wise,  91  U.  8.  808,*23  L.  ed.  393 ; 
Exchange  Nat.  Bank  v.  Third  Nat,  Bank,  112 
U.  S.  276,  28  L.  ed.  722,  6  Sup.  Ct  Rep.  141  ; 
Stretssguth  v.  National  German  American 
Bank,  48  Minn.  50,  7  L.  R.  A.  363,  44  N.  W. 
797 ;  Power  v.  First  Nat.  Bank,  6  Mont.  265, 
12  Pac.  597 ;  Hyde  v.  First  Nat.  Bank,  7  Biss. 
156,  Fed.  Cas.  No.  6,970. 

An  accounting  and  settlement,  such  as  ap- 
pears in  this  case,  amount  to  a  payment  as 
between  the  defendants  and  the  Kelly  firm. 
There  were  mutual  accounts  between  them, 
with  debits  and  credits  equivalent  to  pay- 
ment in  cash.  The  formality  of  transmit- 
ting the  money,  or  of  drawing  and  exchan^;- 
ing  checks,  was  not  required. 

Hare  v.  BaiUy,  73  Minn.  409,  76  N.  W. 

*HeadnoteB  by  Lovely,  J. 

Note. — As  to  agent's  authority  to  use  prop- 
erty  of  principal  for  payment  of  his  own  debt, 
see  Gerard  v.  McCormlck  (N.  T.)  14  L.  R.  A. 
234.  and  note. 

As  to  power  to  appoint  subagents.  see  also 
McKlnnon  v.  Vollmar  (Wis.)  6  L.  R.  A.  121. 

As  to  liability  for  acts  of  subagent,  see  Dun  v. 
City  Nat.  Bank  (C.  C.  App.  2d  C.)  23  L.  R.  A. 
687. 

As  to  liability  of  collecting  bank  for  default 
of     correspondents   and    sgents,    see    National 
Butchers'  &  D.  Bank  v.  Hubbell  (N.  T.)  7  L.  & 
A.  852.  and  note. 
84 
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213 ;  General  Convention  of  O.  M.  d  0.  of  Vi. 
V.  Torkelaon,  73  Minn.  401,  76  N.  W.  215; 
Vhristofferaon  v.  Hotoe,  57  Minn.  67,  58  N. 
W.  830. 

The  defendanta  here  oollected  this  money 
and  other  like  sums  as  agents  of  l^e  Kelly 
firm,  and  they  were,  at  the  time,  creditors 
of  that  firm. 

By  the  agreed  course  of  business  between 
them,  they  were  to  credit  such  collections  to 
the  Kellys,  and  ch&£go  them  with  disburse- 
ments therefrom,  llie  money  in  dispute 
was  so  credited  on  the  day  of  its  receipt. 
The  legal  result  was  to  transfer  it  at  once 
to  the  general  funds  of  the  Kelly  firm. 

Commercial  Nat,  Bank  y.  Armstrong,  148 
U.  S.  50,  37  L.  ed.  363,  13  Sup.  Ct  Rep.  533. 

Mesm-a.  Kltobel,  Oohen,  ft  Shaw,  for 
respondent: 

The  bank,  knowing  the  collection  to  be 
Mrs.  Milton's  property,  may  not  lawfully  re- 
tain it  against  her  for  the  debt  of  her  agents. 

The  bank  is  liable  to  Mrs.  Milton  because 
when  it  oollected  the  Alsaker  note  it  knew 
that  the  note  and  its  proceeds  belonged  to 
her.  The  mere  diversion  of  the  money  from 
the  purposes  impressed  upon  it  by  Mrs.  Mil- 
ton, and  the  conversion  of  it  to  the  bank's 
use,  create  a  privity  which  rests,  not  in  con- 
tract, but  in  the  circumstances, — in  the  par- 
ticipation by  the  bank  in  the  Kellys'  wrong- 
ful act. 

Brand  v.  Williams,  29  Minn.  238, 13  N.  W. 
42:  Sibley  v.  Pine  County,  31  Minn.  201,  17 
N.  W.  337 ;  lAbby  v.  Johnson,  37  Minn.  220, 
33  N.  W.  783;  United  States  ▼.  State  Nat. 
Bank,  96  U.  S.  30,  24  L.  ed.  647 ;  Oaines  v. 
miler.  111  U.  S.  395,  28  L.  ed.  466,  4  Sup. 
Ct.  Rep.  426. 

The  trustee's  application  of  trust  funds  to 
the  payment  of  his  own  debts,  or  in  any  way 
to  his  own  use,  is  highly  improper.  A  cred- 
itor receiving  trust  funds  thus  misapplied, 
or  anyone  coming  into  the  possession  '>f 
trust  property,  with  a  knowledge  of  its  char- 
acter, stands  in  the  trustee's  shoes,  and 
must  account  as  trustee  for  everything  so 
received. 

27  Am.  A  Eng.  Enc.  Law,  p.  265;  Perry, 
Tr.  §§  217,  828;  Davis  v.  Smith,  27  Minn. 
390,  7  N.  W.  731;  Merchants*  Nat,  Bank  v. 
Hanson,  33  Minn.  40,  21  N.  W.  849;  Leu- 
thold  v.  Fairchild,  36  Minn.  99,  27  N.  W. 
503,  28  N.  W.  218;  Third  Nat,  Bank  v.  StilU 
water  Oas  Co,  36  Minn.  75,  30  N.  W.  440; 
Hale  V.  Dressen,  73  Minn.  277,  76  N.  W.  31 ; 
Central  Nat.  Bank  v.  Connecticut  Mut,  L. 
Ins.  Co.  104  U.  S.  64,  26  L.  ed.  693 ;  Allen  v. 
St.  Louis  Nat,  Bank,  120  U.  S.  20,  30  L.  ed. 
573,  7  Sup.  Ct.  Rep.  460 ;  Baker  v.  New  Tork 
Nat,  Exch,  Bank,  100  N.  Y.  31,  53  Am.  Rep. 
160,  2  N.  E.  452;  Gerard  v.  McCormick,  130 
N.  Y.  261,  14  L.  R.  A.  234,  29  N.  E.  115; 
Rtisk  V.  Newell,  25  111.  226;  Harrison  Mach. 
Works  V.  Coquillard,  26  111.  App.  513. 

If  the  bank  participates  vrith  the  trustee 
in  a  miaappropriation  of  the  fund,  or  know- 
ingly pei*niiis  such  misappropriation  to  take 
place,  it  must  answer  to  the  beneficiary  for 
the  loss  thereby  occasioned. 

3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  832; 
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Mechem,  Agency,   |   519;    Morse,   Banks  4 
Banking,  §  593. 

IiOTely,  J.,  delivered  the  opinion  of  the 
court: 

The  defendants  were  enfi^aged  in  the  banking 
business  at  Benson,  in  Ukis  state,  under  the 
partnership  name  of  the  Swift  County  Bank, 
and,  as  such  firm,  had  had  considerable  to  do 
with  A.  F.  &  L.  E.  Kelly,  loan  agents  of  Min- 
neapolis.    The  Kdlys  became  insolvent  and 
made  an  assignment  in  September,  1896,  pre- 
vious to  which  time  the  bank  at  Benson  had 
acted  as  their  subagent,  receiving  applica- 
tions for  loans,  which  the  Kellys  took  up 
with  funds  which  belonged  to  themselves,  or 
to  the  third  parties  for  whom  they  acted. 
The  bank  also  collected  from  time  to  time 
both  principal  and  interest  due  upcm  loans 
for  the  Kellys,  and  remitted  the  proceeds  to 
them.     Several  years  before  the  assignment, 
George  R.  Milton  made  a  loan  of  $1,000  to 
one  Alsaker,  who  lived  near  Benson.    This 
loan  was  secured  by  mortgage.     Milton,  the 
mortgagee,  died,  and  plaintiff  was  duly  ap- 
pointed   executrix    of  his    will.     In  April, 
1896,  afterwards^  at  the  request  of  the  de- 
fendant bank,  the  Kellys  procured  the  note 
and  mortgage,  which  had  still  a  year  to  run, 
and  forwarded  the  same,  with  a  satisfaction, 
to  the  bank  for  collection.     The  Kellys  had 
full  authority  from  plaintiff  to  collect  this 
debt,  and  to  invest  the  proceeds  in  another 
loan.  The  defendant  bank  oollected  the  note 
and    one    interest    coupon,    amounting    to 
$1,035,  and  also  collected  interest  due  on 
previous    coupons    amounting    to    $192.14, 
which  sum  had  previously,  when  due,  been 
sent  to  the  plaintiff  by  the  Kellys,  as  if  it 
had   been  actually   collected.     Of   this   last 
proceeding,  defendant  bank  knew  nothing. 
At  the  time  the  money  was  collected  on  the 
Milton  note  and  mortgage,  the  Kellys  were 
indebted  to  the  defendant  bank  in  the  sum  of 
$5,000  on  a  demand  note  which  they  had  giv- 
en in  the  previous  December,  and  upon  which 
payment   was   demanded    in   the    following 
January,  when  the  Kellys  directed  the  de- 
fendant to  pay  it  out  of  "collections"  com- 
ing  to   them   as   loan   agents   through    the 
bank.     In  May,  1896,  the  defendant,  as  sub- 
agent  of  the  Kellys,  collected  eleven  other 
notes,  running  to  third  parties,  which  had 
been  placed  with  the  bank  for  collection,  and 
had  in  its  hands  after  receiving  the  money 
on  the  Alsaker  note  the  round  sum  of  $2!- 
632.     Of  this  money  so  collected  it  remitted 
$32  to  the  Kellys,  and  credited  $2,600  on  the 
note  of  $5,000  running  from  the  Kellys  to 
the  bank.    The  Kdlys  accepted  the   remit- 
tance in  full  payment  of  the. collections  to 
that  extent,  including  the  Alsaker  note  and 
interest  due  on  the  last  coupon.     The  bank 
kept  an  accurate  account  with  the  Kellys  on 
its  books,  in  which  it  credited  all  moneys 
sent  it  for  investment,  and  against  which  it 
charged  all  disbursements  made  at  their  in- 
stance, including  the  deal  last  referred  to. 
The  Kellys  never  remitted  the  money  so  col- 
lected upon  the  Alsaker  note,  or  an  equiva- 
lent sum,  to  the  plaintiff;   and  some  time 
after  their  insolvency,  wheu  the  facts  above 
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stated  became  known,  this  suit  was  com- 
menced to  recover  of  defendant  the  amount 
due  to  the  plaintiff  in  that  transaction.  The 
case  was  tried  to  the  court,  who  found,  as  an 
essential  fact,  that  "at  the  time  of  making 
the  Alsaker  note  and  mortgage,  and  at  all 
the  times  thereinafter,  the  firm  of  A.  F.  &  L. 
£.  Kellv  had  no  interest  whatsoever  In  the 
said  note  and  mortgage  [or  coupon],  .  .  . 
but  that,  at  the  time  of  making  the  said  Al- 
saker note  and  mortgage,  defendants  knew 
that  George  K.  Milton  was  the  sole  owner 
thereof,  and  at  the  time  of  the  collection  of 
said  sum  of  $1,035  said  defendants  knew 
that  plaintiff  herein  was  then  the  sole  owner 
of  the  Alsaker  note  and  mortgage,  and  the 
said  July,  1896,  interest.''  T%e  court  also 
found  the  other  facts  which  we  have  stated 
above  at  length  and  in  detail,  and  held  that 
the  plaintiff  was  entitled  to  recover  the  mon- 
ey of  the  bank,  received  on  the  Alsaker  note, 
which  it  had  applied  in  payment  of  the  debt 
due  the  bank  from  the  Kellys.  Defendant 
moved  for  a  new  trial,  which  was  denied, 
from  which  order  this  appeal  is  taken. 

We  have  no  doubt  that  the  evidence  is 
sufficient  to  support  the  findings  of  the  trial 
court.  It  was,  among  other  things,  estab- 
lished that  the  bank,  l^fore  the  Alsaker  note 
was  due,  requested  that  to  be  sent  to  itself 
(through  the  Kellys),  to  pay  it  and  replace 
it  by  another  loan  upon  the  same  land.  The 
unindorsed  note,  with  a  satisfaction  from 
the  plaintiff,  wherein  the  fiduciary  charac- 
ter of  the  Kellys'  relation  and  duties  ap- 
peared, was  forwarded,  and  might  well  have 
furnished  the  knowledge  of  the  ownership  of 
the  property  which  the  trial  court  held  to  be 
in  plaintiff.  Unon  well-understood  princi- 
ples, the  facts  thus  found  must  necessarily 
be  the  basis  of  every  legal  conclusion  we  ar- 
rive at  in  this  review;  and  the  salient  fact 
that  defendant  knew  that  the  plaintiff 
owned  the  Alsaker  note  and  mortgage,  and 
the  money  collected  thereon,  when  it  appro- 
priated it  to  pay  the  debt  of  the  Kellys  to  it- 
self, cannot  be  ignored  by  us,  with  its  legal 
inferences.  It  was  zealously  contended  by 
the  able  counsel  for  defendant  that,  in  view 
of  the  business  methods  between  the  Kellys 
and  the  bank,  this  transaction  was  no  dif- 
ferent in  character  than  if  the  bank  had  for- 
warded the  money  to  the  Kellys,  and  the 
Kellys  had  immediately  returned  it,  to  be 
applied  on  their  note  to  the  bank.  As  often 
occurs  in  argument  by  illustration,  the  sup- 
posed is  not  the  real  case.  It  lacks  one  ele- 
ment— a  knowledge  by  the  bank  of  the  mis- 
appropriation— ^to  complete  the  similitude. 
Again,  it  was  asked  with  much  plausibili- 
ty whether  the  bank  should  have  remitted 
the  money  of  Mrs.  Milton  to  her  direct,  to 
exonerate  it.  Of  course,  this  was  not  the 
duty  of  the  bank;  but  we  doubt  not  that  it 
was  the  duty  of  the  bank  to  remit  the  money 
to  the  Kellys,  which  was  as  far  as  the  bank 
could  go  under  its  trust  relations.  But,  in- 
stead of  this,  it  kept  the  money  to  pay  itself 
a  debt  due  from  plaintiff's  agent;  and  there 
is  little  that  affects  this  view  in  the  sugges- 
tion that  defendant  bank,  in  the  absence  of 
47  L.  R.  A. 


proof  that  amounted  to  guilty  knowledge  or 
scienter,  had  a  right  to  assume  that  the  Kel- 
lys would  not  settlti  fairly  with  their  princi- 
pal when  they  closed  their  account  with  her, 
for  the  fact  remains  that  neither  the  bank 
nor  the  Kellys  had  the  legal  right  to  the 
money;  it  belonged  to  neither  of  them;  it 
was  the  property  of  plaintiff ;  and  it  was,  in 
the  lecal  sense  that  follows,  misappropriat- 
ed and  withheld  in  fact  by  the  Kellys,  who 
were  aided  by  the  bank,  with  actual  knowl- 
edge of  her  ownership.  There  was,  of 
course,  no  privity  between  plaintiff  and  the 
bank,  except  such  as  arises  from  the  trust 
relation;  but  this  relation  was  sufficient  to 
create  an  obligation  on  the  part  of  the  bank 
to  deal  with  plaintiff's  money  as  its  princi- 
pals, the  Kellys,  were  required  to  deal  with 
it  and  its  owner.  There  was  a  privity  be- 
tween the  bank  and  the  Kellys,  and  the  bank 
must,  by  legal  intendment,  be  charged  with 
knowledge  of  what  the  Kellys  did,  for  it  was 
the  combined  acts  of  both  by  which  plaintiff 
was  deprived  of  her  property.  It  is  the 
knowledge  of  the  ownership  of  this  money, 
as  found  by  the  court,  which  is  the  control- 
ling element  in  determining  the  liability  of 
the  defendant,  and  subjects  the  bank  to  an 
action  for  money  had  and  received,  upon  the 
rule  that  where  one  has  the  money  of  anoth- 
er, which  he  has  no  right  to  retain,  the  law 
implies  a  promise  that  he  will  repay  it  to 
the  true  owner.  Brand  v.  WilliamSf  29 
Minn.  239,  13  N.  W.  42.  The  duties  between 
the  various  parties  in  this  transaction  were 
confidential,  and  imposed  trust  obligations, 
which  could  be  performed  in  only  one  way, 
vis!.,  by  promptly  transmitting  to  the  owner 
her  property  by  the  Kellys;  and  in  such 
cases  "the  trustee's  application  of  trust 
funds  to  the  payment  of  his  own  debts,  or  in 
any  way  to  his  own  use,  is  highly  improper, 
.  .  .  and  anyone  coming  into  the  posses- 
sion of  trust  property,  with  a  knowledge  of 
its  character,  stands  in  the  trustee's  shoes, 
and  must  account  as  a  trustee  /or  anything 
so  received."  27  Am.  &  Eng.  Enc.  Law,  p. 
205;  Perry,  Tr.  211-298.  This  rule  is  most 
rigidly  enforced;  for  the  law  is  solicitous  to 
guard  the  relation  of  principal  nnd  agent  in 
control  of  the  trust  funds  in  the  remotest 
channels  through  which  they  flow,  and  it 
will  not  allow  either  the  agent  or  subagent 
to  assume  for  a  moment  that  his  principal's 
property  is  for  his  own  iisp.  Such  improper 
assumptions  in  such  dealings  are  often  fol- 
lowed by  loss  to  the  principal,  and  work 
business  and  moral  ruin  to  the  agent.  It 
therefore  must  be  regarded  as  a  correct  prin- 
ciple of  law  that  the  least  turning  aside  of 
the  funds  held  in  trust  by  the  agent  or  sub- 
agent  is  legally  a  wrongful  act,  and  subjects 
any  party  who  aids  in  any  such  diversion  to 
full  responsibility.  If  there  is  anything  in 
the  authorities  cited  by  counsel  for  appel- 
lant that  is  opposed  to  'these  views,  we  can- 
not coincide  with  such  doctrine ;  for  the  rule 
we  state  in  its  application  to  this  case  is  not 
new  in  this  court.  It  was  sententiously 
stated  by  Gilfillan,  Oh.  J.,  in  Leuthold  v. 
Fairchild,  36  Minn.  99-110,  27   N.  W    508, 


MlHMBaOTA  SUFBEMB  COUBT. 


Fbb., 


and  28  N.  W.  218,  as  follows  (where  tlie 
principle  involved  was  the  same  as  here) : 
''In  a  case  where  the  agent  or  servant  not 
only  knows  that  disposing  of  the  property  is 
a  wrong,  but  to  some  extent  directs  as  well 
as  performs  it,  he  is  to  be  deemed  a  party  to 
the  wrong."  It  is  elementary  that  a  party 
cannot  say  that  he  does  not  know  that  an 
act  is  wrong,  when  its  legal  effect  is  obvious, 
(u  such  case  he  must  recognize  the  possible 
connection  of  his  acts,  and  the  probable  legal 
effects  that  may  follow.  He  must  take  no 
chances  with  the  expectation  that  courts 
will  look  complacently  upon  his  misdirection 
of  the  funds  trusted  to  his  care  by  the  bene- 
ficiary, and.  being  so  presumed  to  intend  the 
consequences  of  his  acts,  must  be  held  re- 
sponsible pecuniarily  for  the  results  that 
follow,  although,  as  in  the  case  of  this  de- 
fendant, his  intentions  may  be  just  and  hon- 
orable. 

The  order  appealed  from  is  affirmed. 


Elzeard  (JODBOUT,  AppU 

V. 

ST.    PAUL    UNION    DEPOT    COMPANY, 

Reapi, 


( 


Minn. 
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*  1.  In  an  act  I  o  u  for  damaaren  b  r  o  aorli  t  by 
a  baclLman  against  tbe  Union  Depot  Com- 
pany for  being  prohibited  from  soliciting  busi- 
ness within  the  building,  Held,  that  a  com- 
mon carrier  has,  by  virtue  of  its  right  of  own- 
ership in  Its  property,  the  control  of  iU  de- 
pots, subject  only  to  the  rights  of  the  public 
having  business  relations  with  it. 

8.  Svcb  common  carrier  may  make 
■neb  rnles  and  reornlatlons  as  it  deems 
necessary  for  the  control  of  its  business  with- 
in such  building,  and  may  grant  special  and 
exclusive  privileges  to  hackmen  to  solicit  busi- 
ness, provided  such  rules  and  regulations  are 
reasonable,  and  conduce  to  the  comfort,  con- 
venience, and  interest  of  its  patrons. 

8.  SnbdlTlnlon  b»  i  880,  Gen.  Stat.  1884, 
applies  only  to  those  persons  or  parties  hav- 
ing contractual  relations  with  a  conunon  car- 
rier. 

4.  A  baclcman  or  private  carrier  for 
bire  is  not  a  party  having  such  relations 
with  a  common  carrier  as  will  permit  him  to 
enter  a  depot  to  solicit  business  from  passen- 
gers. 

6.  Sncb  baclcmen  and  private  carriers, 
in  common  with  all  others  In  that  business, 
have  the  right  and  privilege  of  soliciting  pul)- 
li.c  patronage,  without  being  discriminated 
agrainst,  at  all  points  without  the  depot,  when 
such  points  or  places  have  been  properly  desig- 
nated. 

0.  All  baclcmen  and  persons  enaraorcd 
In  tbe  bnsiness  of  con-veylnar  passen- 

*neadnoteB  by  Lewis,  J. 


m^TM  and  baggage  for  hire  have  the  right  of 
entry,  without  discrimination,  to  tbe  depots 
of  a  common  carrier,  to  deliver  or  receive 
passengers  or  baggage,  in  pursuance  of  a  con- 
tract or  order,  subject  to  proper  rules  and 
regulations  for  the  Interest  of  the  traveling 
public. 
7.  Tbe  eontract  and  evidence  In  tbe 
case  examined,  and  found  to  provide  a 
reasonable  and  proper  arrangement  for  the 
patrons  of  the  defendant,  in  reference  to  the 
transfer  of  passengers  and  baggage. 

(February  16,  1900.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Ramsey  County  deny- 
ing a  new  trial  after  judgment  in  favor  of 
defendant  in  an  action  brought  to  recover 
damages  for  alleged  wrongful  ejection  from 
defendant's  depot  grounds.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messre.  R.  L.  Penney*  and  Stewens, 
O'Brien,  Oole,  ft  Albreekt,  for  appel- 
lant: 

The  defendant  is  a  quasi-public  corpora- 
tion, holding  under  its  charter  rights  and 
privileges  granted  to  it  upon  that  theory; 
this  involves  duties  and  responsibilities  up- 
on its  part  towards  the  public,  which  it  is 
obliged  to  discharge  faithfully  in  obedience 
to  the  trust  imposed  upon  it. 

State  v.  Bt,  Paul  Onion  Depot  Co,  42 
Minn.  142,  6  L.  R.  A.  234,  43  N.  W.  840 ;  St. 
Voul  Union  Depot  Co.  v.  Minnesota  d  N.  W. 
R.  Co.  47  Minn.  154,  13  L.  R.  A.  415,  49  K. 
VV.  G40 ;  Indianapolia  Union  R.  Co.  v.  Coop- 
er, 6  Ind.  App.  202,  33  N.  E.  219 ;  1  Fetter, 
Carr.  Pass.  §  204. 

The  characteristic  features  which  distin- 
guish plaintiff's  business  from  that  of  the 
general  hack  or  livery  business  are  that 
plaintiff's  class  of  occupation  is  conducted 
indiscriminately  in  the  service  of  the  gener- 
al public. 

It  is  carried  on  in  the  most  intimate  con- 
nection with  defendant's  business,  and  con- 
stitutes a  well-recognized  and  ancillary 
branch  of  the  great  transportation  systems 
of  the  country.  As  such  he  is  a  common 
carrier,  no  less  than  the  defendant,  with  all 
the  rights  and  obligations  inherent  in  that 
capacity. 

Hutchinson,  Carr.  |§  69-61;  1  Fetter, 
Carr.  Pass.  §  207,  p.  548. 

The  defendant  is  organized  for  and  en- 
gaged in  furnishing  terminal  and  station  fa- 
cilities to  all  railroads,  with  only  two  excep- 
tions, entering  the  city  of  St.  Paul,  and  con- 
trols their  trains  while  u^n  its  premises. 
It  is  a  common  carrier,  subject  to  all  the  du- 
ties and  obligations  of  a  railroad  company. 

Pennsylvania  Co.  v.  ElUtt,  132  III.  654,  24 
N.  E.  559;  Indianapolis  Union  R.  Co.  v. 
Cooper,  6  Ind.  App.  202,  33  N.  £.  219;  1  Fet- 


NoTB. — The  conflicting  decisions  on  the  right 
of  a  carrier  to  discriminate  between  hackmen 
and  similar  solicitors  of  business  are  found  In 
a  note  to  Cole  v.  Rowen  (Mich.)  18  L.  R.  A. 
848. 

Later  cases  in  favor  of  the  exclusive  right  are 
Lucas  V.  Herbert  (Ind.)  87  L.  R.  A.  376;  New 
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York,  N.  H.  &  H.  R.  Co.  v.  Scovill  (Conn.)  42  L. 
R.  A.  157 ;  and  Kates  v.  Atlanta  Baggage  &  Cab 
Co.  (Ga.)  46  L.  R.  A.  431. 

For  later  cases  in  denial  of  the  exclusive 
privilege,  see  Indianapolis  Unloo  R.  Co.  v.  Doha 
(Ind.)  45  L.  R.  A.  427;  and  Lindsey  v.  Annla- 
ton  (Ala.)  27  L.  R.  A.  436. 
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ter,  Carr.  Pass.  §  204;  Woreeater  t.  Western 
&.  Carp,  4  Met.  564. 

The  discrimination  sought  to  be  legally 
estaUished  by  defendant  in  this  ease  vio- 
lates both  the  express  statutes  and  the  legis- 
lative and  judicial  policy  of  this  state. 

Minn.  Gen.  Stat.  1894,  chap.  6,  title  9,  § 
380,  subdiv.  b;  Myers  v.  Chicago,  M,  d  8t.  P. 
U,  Co,  50  Minn.  371,  52  N.  W.  962;  Farwell 
Farmers'  Warehouse  Asso,  v.  Minneapolis, 
8t,  P,  d  8,  8te.  M.  R.  Co.  55  Minn.  8,  56  N. 
W.  248 ;  Cooley,  Const.  Urn.  486  ( *393 ) . 

By-laws  against  trade  are  said  to  be 
against  the  common  law,  which  favors  trade. 

Dunham  v.  Rochester,  5  Cow.  462. 

'Che  American  authorities  conflict  some- 
what upon  the  question  whether  or  not  the 
carrier  may  lawfully  grant  exclusive  privi- 
leges to  a  single  haclanan  to  solicit  patronage 
upon  its  station  grounds. 

Authorities  denying  right  to  discriminate 
are: 

Indianapolis  Union  R,  Co,  v.  Dohn,  153 
Ind.  10,  45  L.  R.  A.  427,  53  N.  E.  937 ;  Mark- 
ham  V.  Brown,  8  N.  H.  523,  31  Am.  Dec.  209; 
McConnell  y,  Pedigo,  92  Ky.  466,  18  S.  W. 
15;  Mcmtafia  Union  R.  Co.  v.  LangUns,  9 
Mont,  419,  8  L.  R.  A.  753,  24  Pac.  209 ;  Kala- 
mazoo Back  d  Bus  Co.  v.  8ootsma,  84  Mich. 
194,  10  L.  R.  A.  819,  47  N.  W.  667;  Cravens 
v.  Rodgers,  101  Mo.  247,  14  S.  W.  106;  State 
V.  Reed,  76  Miss.  211,  43  L.  R.  A.  134,  24  So. 
308;  Indian  River  8,  B,  Co.  v.  East  Coast 
Transp.  Co,  28  Fla.  387,  10  So.  480;  Camhlos 
V.  Philadelphia  d  R.  R.  Co.  9  Phila.  411. 

The  weight  of  authority  is  fiigainst  dis- 
crimination. 

1  Fetter,  Carr.  Pass.  §  245,  p.  638;  Indian- 
apolis Union  R.  Co.  v.  Dohn,  153  Ind.  10,  45 
L.  R.  A.  427,  53  N.  E.  937 ;  Pennsylvania  Co. 
V.  Chicago,  181  111.  289,  64  N.  E.  825. 

Messrs.  Hadley  A  Armstrong,  for  re- 
spondent : 

The  depot  company  has  the  right  to  ex- 
clude all  hackraen  from  soliciting  business 
in -the  depot  building. 

If  appellant  has  no  right  in  the  depot  of 
respondent  at  all,  we  fail  to  see  how  he  can 
have  the  right  to  assert  that  his  privileges 
shall  be  uniform  with  other  persons. 

A  common  carrier  may  grant  to  one  or 
more  hackmen  or  baggage-delivery  men  the 
exclusive  privilege  of  soliciting  the  patron- 
age of  passengers  on  its  boats  or  trains  of 
cars. 

Jencks  v.  Coleman,  2  Sumn.  221,  Fed.  Cas. 
No.  7,258;  Barney  v.  Oyster  Bay  d  H.  8.  B. 
Co,  67  N.  Y.  301,  23  Am.  Rep.  115,  The  D.  R, 
Martin,  11  Blatchf.  234,  Fed.  Cas.  No.  4,092. 

A  railroad  company  or  other  carrier  of 
passengers  may  grant  to  one  or  more  per- 
sons the  privilege  of  selling  books,  papers, 
refreshments,  and  the  like  in  its  depot  or  on 
its  grounds  or  in  its  vehicles,  and  exclude  all 
others  from  similar  privileges. 

Fluker  v.  Georgia  R.  d  Bkg,  Co.  81  Ga. 
461,  2  L.  R.  A.  843,  8  8.  E.  529;  Barney  v. 
Oyster  Bay  d  H,  8.  b.  Co.  67  N.  Y.  301,  23 
Am.  Rep.  115;  Old  Colony  R.  Co,  v.  Tripp, 
147  Mass.  35,  17  N.  £.  89;  Montana  Union 
it.  Co,  V.  Langlois,  9  Mont.  419,  8  L.  R.  A. 
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753,  24  Pac.  209;  Broum  v.  New  York  O.  d 
U.  R.  R.  Co,  75  Hun,  355,  27  N.  Y.  Supp.  69. 

Except  in  so  far  as  the  railroad  company 
has  devoted  its  property  to  the  use  of  per- 
sons having  relations  with  it  as  a  carrier,  it 
is  free  to  deal  with  its  property  the  same  as 
a  private  individual.  If  it  grants  equal  fa- 
cilities at  its  passenger  stations  to^  all  pas- 
sengers, one  who  does  not  have  any  relation 
with  it  as  a  common  carrier  cannot  com- 
plain, and  a  hackman,  when  not  employed  by 
a  passenger,  has  no  business  connection  with 
the  railroad  company,  and  therefore  has  no 
right  on  the  platform  or  grounds  of  the  rail- 
road company. 

Old  Colony  R,  Co,  ▼.  Tripp,  147  Mass.  35, 
17  N.  E.  89;  Hfew  York  C,  d  H.  R.  R.  Co, 
V.  Flynn,  74  Hun,  124,  26  N.  Y.  Supp.  859; 
New  York  C,  d  B,  R,  R,  Co,  v.  8heeley,  57  N. 
Y.  S.  R.  766,  27  N.  Y.  Supp.  185;  Broton  v. 
New  York  C.  d  B.  R.  R,  Co,  75  Hun,  365,  27 
N.  Y.  Supp.  69;  Alexandria  Bay  8,  B.  Co.  v. 
New  York  C,  d  B,  R,  R,  Co.  18  App.  Div. 
527,  45  N.  Y.  Supp.  1091 ;  New  York,  N.  B, 
d  B,  H,  Co.  V.  Scovill,  71  Conn.  136,  42  L.  R. 
A.  157,  41  Atl.  246',Beadell  v.  Eastern  Coun- 
ties R.  Co,  2  C.  B.  N.  S.  509 ;  Barker  v.  Mid- 
land R.  Co.  18  C.  B.  46;  Perth  General  Sta- 
tion Committee  v.  Ross  [1897]  A.  C.  479. 

It  is  necessary  that  hackmen  generally 
should  not  be  allowed  to  enter  the  station 
and  there  solicit  passengers,  in  order  that 
the  people,  while  alighting  from  trains  and 
waiting  in  the  station,  may  be  protected 
from  undue  solicitation  and  annoyance. 

8t,  Paul  V.  Smith,  27  Minn.  364,  7  N.  W. 
734;  Chillicothe  v.  Brown,  38  Mo.  App.  609. 

Iiewis,  J.,  delivered  the  opinion  of  the 
court : 

Defendant  is  a  corporation  under  the 
laws'  of  Minnesota,  owning  and  operating 
transfer  tracks  in  the  city  of  St.  Paul,  and, 
in  connection  therewith,  owning  and  main- 
taining a  union  passenger  depot,  and  tracks 
for  access  thereto,  which  are  used  by  defend- 
ant for  the  carriage  of  passengers  into  and 
out  of  the  city,  amounting  to  many  thou- 
sands daily.  On  the  1st  day  of  February, 
1899,  defendant  entered  into  an  agreement 
with  J.  B.  Cook  &  Son,  as  follows : 

This  agreement,  made  and  entered  into 
this  first  day  of  February,  A.  D.  1899,  by 
and  between  the  St.  Paul  Union  Depot  Com- 
pany, party  of  the  first  part,  and  J.  B.  Co<^ 
&  Son,  party  of  the  second  part,  witnesseth : 
Whereas,  said  party  of  the  first  part  deems 
it  necessary  for  the  convenience  of  the  pub- 
lic using  its  depot,  that  an  opportunity  be 
had  in  its  depot  building  to  engage  for  trans- 
fer of  baggage  and  for  engaging  passage  to 
various  parts  of  the  city  in  omnibuses  and 
carriages;  and  whereas,  it  would  greatly  in- 
terfere with  the  prompt  despatch  of  busi- 
ness, as  well  as  with  the  comfort  and  con- 
venience of  passengers  using  said  depot,  to 
be  importuned  by  hackmen  and  transfer  men 
generally  while  passing  through  or  waiting 
in  said  station,  and  it  is  for  the  best  interest 
of  the  people  using  said  station  that  the 
privilege  of  soliciting  such  business  should 
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he  confined  to  some  one  person  or  firm,  over 
which  said  party  of  the  first  part  can  exer- 
cise control  in  the  way  said  business  shall  be 
conducted:  Now,  therefore,  said  party  ui 
tlie  first  part,  in  consideration  of  the  cove- 
nants and  agreements  to  be  kept  and  per- 
formed by  the  party  of  the  second  part,  does 
hereby  grant  to  said  party  of  the  second 
part,  during  the  continuance  of  this  agree- 
ment, the  exclusive  privilege  'of  soliciting 
and  contracting  with  passengers  for  the 
transfer  and  delivery  of  baggage,  for  pas- 
sage in  omnibuses  to  various  parts  of  the 
city,  and  for  hiring  of  hacks,  cabs,  and  car- 
riages, within  the  Union  Depot  Building, 
and  train  sheds  attached,  at  the  city  of  St. 
Paul,  and  also  permission  to  occupy  and  use 
the  stand  in  the  said  depot  building  set 
apart  for  that  purpone.  In  consideration 
thereof,  said  parties  of  the  second  part  cove- 
nant and  agree  as  follows:  (1)  During  the 
continuance  of  this  agreement  to,  at  all 
times  during  the  day,  and  on  the  arrival  of 
trains  during  the  evening,  keep  an  agent  at 
said  stand  to  attend  to  and  accommodate  the 
public  in  connection  with  such  business. 
Such  agents  shall,  while  attending  to  such 
business,  wear  a  cap  similar  to  those  usually 
worn  by  railroad  employees,  lettered  in  such 
a  manner  as  to  indicate  his  business  to  the 
public.  (2)  To  have  an  agent  meet  all  im- 
portant trains  arriving  at  said  depot  before 
they  reach  the  city  of  St.  Paul,  and  give  the 
passengers  on  such  trains  an  opportunity  to 
arrange  for  passage  in  said  omnibuses,  for 
the  hire  of  carriages,  and  the  transfer  or  de- 
livery of  baggage,  before  arriving  at  said  de- 
pot. (3)  All  employees  of  the  parties  of 
the  second  part  shall  transact  their  business 
in  and  about  said  station  in  a  quiet  and  po- 
lite manner,  and  they  shall  in  this  regard  be 
subject  to  the  direction  of  the  superintend- 
ent of  the  party  of  the  first  part,  and  said 
parties  of  the  second  part  agree  to  dismiss 
from  their  service  in  or  about  said  depot  any 
agent,  driver,  or  other  employee,  after  re- 
ceiving written  notice  of  his  objection  to  the 
employment  of  such  man  by  the  superintend- 
ent of  the  party  of  the  first  part.  (4)  To 
have  present  at  said  station,  upon  the  ar- 
rival of  all  important  trains,  one  or  more  om- 
nibuses to  take  passengers  to  the  various  ho- 
tels in  the  central  part  of  the  city,  and  also 
to  have  within  call  at  said  station,  on  the  ar- 
rival of  all  trains)  a  sufficient  number  of 
hacks,  carriages,  or  cabs  to  accommodate  the 
passengers  using  said  depot  on  all  ordinary 
occasions,  and  that  such  hacks,  carriages, 
cabs,  and  omnibuses  shall  be  kept  in  a  clean, 
neat,  and  serviceable  condition,  and  provid- 
ed with  strong,  gentle,  and  servioeable  hors- 
es, and  to  employ  drivers  who  are  of  tem- 
perate habits,  polite,  honest,  and  reliable, 
and  capable  of  performing  their  duties  in  an 
efficient  manner.  (5)  The  scale  of  charges 
demanded  for  services  shall  in  all  cases  be 
reasonable,  and  not  greater  than  those  pro- 
vided for  by  the  ordinances  of  the  city  of  St. 
Paul,  and  proof  of  any  extortionate  charg- 
ing or  unfair  deuling  by  any  driver  or  em- 
ployee to  or  with  any  of  the  patrons  of  said 
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depot  shall  be  decuica  sufficient  grounds  for 
the  party  of  the  first  part  to  demand  the 
dismissal  of  such  driver  or  employee  from 
the  service  of  the  parties  of  the  second  part. 
(6)  Said  parties  of  the  second  part  will 
hold  and  save  the  party  of  the  first  part 
harmless  from  any  and  all  damages,  costs, 
and  expenses  on  account  of  any  acts  or  omis- 
sions of  any  of  the  employees  of  said  parties 
of  the  second  part.  ( 7 )  That  the  parties  of 
the  second  part  will  protect  and  save  and 
hold  harmless  the  party  of  the  first  part 
from  any  and  all  expenses,  costs,  and  dama- 
ges on  account  of  any  action  at  law  or  suit 
of  any  kind  that  may  be  brought  against  it, 
by  any  person  or  persons,  on  account  of 
granting  the  exclusive  privilege  hereinbefore 
mentioned  to  the  parties  of  the  second  pari. 
It  is  covenanted  and  agreed  that  this  con- 
tract may  be  terminated  by  either  party  by 
giving  to  the  other  thirty  days*  written  no- 
tice of  its  intention  so  to  do.  In  witness 
whereof,  said  party  of  the  first  part  has 
caused  these  presents  to  be  signed  by  its 
president,  and  the  parties  of  the  second  part 
have  hereunto  set  their  hands,  the  day  and 
year  first  above  written. 

Saint  Paul  Union  Depot  Company, 

By  W.  A.  Scott»  President. 

Jno  B.  Cook  &  Son. 

Cook  ft  Son  had,  long  prior  to  the  time  of 
operating  under  the  agreement^  owned  and 
operated  omnibuses  and  hacks,  in  the  city  of 
St.  Paul,  for  the  carriage  of  passengers  for 
hire,  and  had  agreements  with  the  various 
railroad  companies  running  trains  into  said 
city,  authorizing  them  and  their  agents  to 
enter  such  trains  and  take  up  transfer  cou- 
pons issued  by  the  companies  to  passengers. 
For  the  purpose  of  attending  to  this  busi- 
ness. Cook  &  Son  placed  their  agents  upon 
such  trains,  and  maintained  a  stond  in  the 
ITnion  Depot,  with  men  in  attendance  to  take 
up  the  checks  and  coupons  issued  to  passen- 
gers on  the  trains.  After  the  agreement 
was  entered  into.  Cook  &  Son  continued  to 
enter  the  arriving  trains  for  the  same  pur- 
pose, and  continued  to  maintain'  such  stand 
in  the  Union  Depot,  and  kept  therein  from 
two  to  four  agents  to  attend  to  the  business 
of  transfers,  and  to  solicit  transfer  business 
to  other  depots  and  hotels  from  the  passen- 
gers generally  arriving  and  passing  through. 
While  Cook  &  Son  were  conducting  such  busi- 
ness pursuant  to  the  agreement,  defendant 
prohibited  the  plaintiff  and  all  other  hack- 
men  and  persons  engaged  in  carrying  pas- 
sengers and  baggage  in  vehicles  for  hire,  from 
soliciting  patronage  within  the  depot,  and 
from  exercising  therein  the  privileges  grant- 
ed Cook  &  Son  under  their  contract.  Dur- 
ing the  time  mentioned,  there  were  a  large 
number  of  persons  operating  vehicles  for  the 
carriage  of  persons  and  baggage  for  hire  to 
and  from  the  Union  Depot.  The  entrance 
to,  and  exit  from,  the  depot  is  about  24  feet 
from  the  street  line  of  Sibley  street,  a  pub- 
lic street  of  St.  Paul,  and  along  this  street, 
opposite  the  depot  entrance,  in  a  space  al- 
lotted by  the  city  authorities,  all  vehicles 
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landed  and  received  their  passengers.  On 
the  9Lh  day  of  February,  1899,  plaintifif  waa 
the  ow-ner  of  a  hack,  and  used  the  same  in 
said  city  to  convey  passengers  for  hire  to 
and  from  different  places  in  said  city,  and 
to  and  from  said  depot  and  other  points  in 
said  city.  On  that  day  plaintiff  placed  his 
hack  in  the  allotted  space,  and  leaving  the 
same  in  the  charge  of  a  driver,  and  with 
knowledge  of  the  regulations  and  arrange- 
ments between  defendant  and  Cook  &  Son, 
entered  the  Union  Depot,  and,  without  dis- 
turbance, did  solicit  persons  arriving  on 
trains  in  said  depot  to  become  passengers  in 
his  hack.  Defendant  thereupon  requested 
plaintiff  to  cease  such  soliciting,  and,  upon 
refusal  to  cease,  ejected  him  from  the  build- 
ing. Plaintiff  brought  this  action  to  recov- 
er damages.  The  cause  was  tried  by  the 
court  wiSiout  a  jury.  The  court  found  sub- 
stantially the  facts  as  above  stated,  and  or- 
dered judgment  for  defendant.  From  an  or- 
der denying  a  new  trial,  plaintiff  appealed. 

The  view  we  take  of  the  case  makes  it  un- 
necessary to  consider  whether  ordinance  No. 
370  was  valid  and  binding  upon  plaintiff. 
We  assume  that  he  was  a  duly  licensed  hack- 
man. 

Appellant  bases  his  right  to  recover  upon 
the  following  propositions:  (1)  That  the 
defendant  is  a  quasi-public  corporation, 
holding,  under  its  charter,  rights  and  privi- 
leges which  involve  duties  and  responsibili- 
ties upon  its  part  towards  the  public;  (21 
that  the  plaintiff,  as*  a  hackman,  is  a  com- 
mon carrier,  with  all  the  rights  and  obliga- 
tions as  such ;  ( 3 )  that  plaintiff  has  both  a 
statutory  and  common-law  right  o>f  entry  to 
defendant's  depot,  in  common  with  any  or  all 
others  in  the  transfer  business  to  whom  such 
privilege  is  conceded,  subject  to  reasonable 
and  uniform  regulations;  (4)  that,  even  if 
such  right  of  entry  does  not  exist  as  a  mat- 
ter of  law,  no  discrimination  can  be  exer- 
cised against  plaintiff. 

To  put  it  differently,  plaintiff,  as  a  com- 
mon carrier,  has  both  the  statutory  and  com- 
mon-law right  of  entry  to  the  Union  Depot, 
in  common  with  other  common  carriers  ac- 
corded the  privilege;  but,  if  no  common  car- 
rier has  the  legal  right  of  entry,  defendant 
cannot  discriminate  by  admitting  one  to 
special  privileges  and  excluding  others.  Of 
the  several  cases  relied  on  by  appellant,  the 
following  are  the  leading  ones,  and  are  the 
most  favorable  to  his  contention :  Montana 
Union  R.  Co.  v.  Iianglois,  9  Mont  419,  8  L. 
R.  A.  753,  24  Pac.  209,  held  that  a  railroad 
company  could  not  grant  to  one  person  the 
exclusive  right  to  uae  a  portion  w  its  depot 
platform  to  deliver  and  receive  passengers 
and  to  solicit  patronage;  such  grant  being 
against  public  policy,  and  contrary  to  a  con- 
stitutional provision  that  "no  discrimina- 
tion in  charges  or  facilities  for  transporta- 
tion of  freight  or  passengers  of  the  same 
class  shall  be  made  by  any  railroad  or  trans- 
portation or  express  company,  between  per- 
sons or  places  within  this  state."  The  deci- 
sion is  based  squarely  upon  the  mutual  rela- 
tions of  the  common  carrier  and  its  passen- 
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gers;  that  all  passengers,  in  common,  are 
entitled  to  equal  opportunities  and  con\en- 
iences  of  place  to  approach  and  depart  from 
the  trains ;  that  the  contract  of  carriage  be- 
tween the  carrier  and  its  passengers  com- 
mences or  terminates  at  the  station,  and 
passengers  must  have  the  right  of  competi- 
tion among  hackmen,  and  freedom  of  choice 
in  selecting  their  method  of  transfer  beyond 
the  station.  This  case  is  followed  in  Kala- 
mazoo Hack  d  Bus  Co.  v.  Sootama,  84  Mich. 
194,  10  L,  R.  A.  819,  47  N.  W.  667,  where  a 
like  contract  was  under  consideration.  While 
the  opinion  is  expressed  that  su(^  exclusive 
contracts,  as  to  depot  approaches,  tend  to 
establish  monopolies,  not  granted  by  the 
charter  of  the  carrier,  nevei^elese  the  same 
principle  Is  invoked  as  was  applied  in  Mon- 
tana Union  R.  Co.  v.  Ijanglois,  9  Mont.  419, 
8  L.  R.  A.  753,  24  Pac.  209.  Cravens  v. 
Rodgers,  101  Mo.  247,  14  S.  W.  106,  is  a  sim- 
ilar case,  and  the  decision  is  placed  upon  the 
same  grounds, — that  free  competition  tends 
to  establish  a  reasonable  price,  and  affords 
the  safest,  best,  and  most  ocMnfortable  means 
of  conveyance,  a  rapid  passage,  and  polite 
and  agreeable  service  to  the  traveling  public. 
In  McConnell  v.  Pedigo,  92  Ky.  465,  18  S. 
W.  15,  although  no  statute  was  in  effect,  the 
court  held,  upon  grounds  of  public  policy, 
that  an  exclusive  contract  with  one  hackman 
for  platform  privileges  was  in  contravention 
of  the  rights  and  privilegee  of  passengers. 
To  the  same  effect  see  Indianapolis  Union 
R.  Co.  V.  Dohn,  153  Ind.  10,  45  L.  R.  A.  427, 
53  N.  E.  937.  There  is  another  line  of  cases 
which  adopt  a  different  rule,  and  which  are 
relied  on  by  respondent.  The  leading  case 
is  Old  Colony  R.  Co.  v.  Tripp,  147  Mass.  35, 
17  N.  E.  89.  The  railroad  company  entered 
into  an  exclusive  contract  with  one  to  fur- 
nish the  means  to  carry  passengers  and 
their  baggage  from  its  station.  All  others 
were  prohibited  from  entering  the  company 
grounds  to  solicit  business,  although  they 
might  enter  to  deliver  or  receive  passengers 
upon  order.  The  following  statute  was  con- 
strued: *'Every  railroad  corporation  shall 
give  to  all  persons  or  companies  reasonable 
and  equal  terms,  facilities,  and  accommoda- 
tions for  the  transportation  of  themselves, 
their  agents  and  servants,  and  of  any  mer- 
chandise and  other  property  upon  ite  rail- 
road, and  for  the  use  of  its  depot  and  other 
buildings  and  grounds,*  and  at  any  point 
where  its  railroad  connects  with  another 
railroad,  reasonable  and  equal  terms  and  fa- 
cilities of  interchange."  Mass.  Pub.  Stat, 
chap.  112,  §  188.  The  majority  of  the 
court  held  that  the  use  of  its  depots  and 
grounds  obviously  meant  a  use  of  right;  that 
the  statute  did  not  intend  to  prescribe  who 
shall  have  the  use  of  the  grounds,  but  to  pro- 
vide that  all  who  have  the  right  to  use  them 
shall  be  furnished  by  the  company  with 
equal  conveniences;  that  the  statute  applied 
only  to  relations  between  railroads  as  com- 
mon carriers  and  their  patrons ;  that  the  de- 
fendant, in  his  business  as  solicitor  of  the 
patronage  of  passengers,  held  no  relations 
with  the  plaintiff  as  a  common  carrier,  and 
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had  no  right  to  its  Btation  grounds  and  build- 
ings. Three  judges  dissented,  and  placed 
their  opinion  upon  the  ground  that  the  rule 
established  by  the  majority  would  enable  a 
railroad  company  largely  to  control  the 
transportation  of  passengers  and  merchant 
disc  beyond  its  own  lines,  and  to  establish  a 
monopoly  not  granted  by  its  charter,  which 
might  be  for  its  own  benefit,  and  not  for  the 
benefit  of  the  public;  that  such  a  regulation 
did  not  give  to  all  persons  or  companies  rea^ 
sonable  and  equal  terms  and  facilities,  as  re- 
quired by  the  statute.  This  dissenting  opin- 
ion is  referred  to  and  approved  in  Montana 
Union  R.  Go.  v.  Langloia,  9  Mont.  419,  8  L. 
R.  A.  753.  24  Pac.  209.  The  doctrine  laid 
down  in  Old  Colony  R,  Co.  v.  Tripp  is  fol- 
lowed in  Brorjon  v.  IJevo  York  C,  d  H.  R.  R. 
Co.  76  Hun,  355,  27  N.  Y.  Supp.  73 ;  also  in 
GriaiDold  v.  Wehh,  16  R.  I.  649,  7  L.  R.  A. 
302,  19  Atl.  143.  The  reasoning  is  adopted 
but  distinguished,  and  it  is  held  that  the  car- 
rier could  not  deprive  a  passenger  of  the 
privilege  of  being  carried  from  the  terminus 
by  other  means  than  as  provided  by  it.  In 
Acu?  York  C.  d  H.  R.  R.  Co.  v.  Flywn,  74 
Hun,  124,  26  N.  Y.  Supp.  859,  the  Massachu- 
setts rule  is  followed,  the  facts  being  simi- 
lar. In  an  English  case  {Beadell  v.  Eastern 
Counties  R.  Co.  2  C.  B.  N.  S.  509)  the  com- 
pany had  sold  for  £600  the  exclusive  right  to 
ply  for  hire  within  their  station.  The  court 
held  that  no  inconvenience  to  the  public 
had  been  shown,  and  that  it  was  important 
to  the  interests  of  the  public  that  the  vehi- 
cles which  ply  for  hire  in  the  station  yard 
should  be  kept  upon  their  good  behavior,  by 
being  under  the  control  of  the  company.  To 
the  same  effect  see  Barker  v.  Midland  R.  Co. 
18  C.  fi.  46.  These  English  cases  were  dis- 
cussed and  treated  as  authority  in  several  of 
the  American  cases  supra.  It  is  well  settled 
that  a  common  carrier  may  grant  the  exclu- 
sive privilege  of  soliciting  the  patronage  of 
pas6engers  on  its  boats  and  trains;  also  to 
sell  books  and  refreshments  on  its  trains, 
grounds,  and  depots.  Fluker  v.  Georgia  R.  d 
Bkg.  Cq.  81  Ga.  401,  2  L.  R.  A.  843,  8  S.  E. 
529 ;  Barney  v.  Oyster  Bay  d  E.  8.  B.  Co.  67 
N.  Y.  301,  23  Am.  Rep.  115;  Jencks  v.  Cole- 
man, 2  Sumn.  221,  Fed.  Cas.  No.  7,258;  Bar- 
ney V.  The  D.  R.  Martin,  11  Blatchf.  234, 
Fed.  Cas.  No.  1,030.  We  have  met  with  no 
case  to  the  contrary.  Conceding  to  appel- 
lant the  most  favorable  interpretation  of  the 
cases  bearing  upon  this  subject,  we  find 
that  the  courts  have  gone  no  further  than 
to  prevent  discrimination  in  granting  privi- 
leges at  the  point  where  the  contractual  rela- 
tions between  the  company  and  the  passen- 
gers cease;  that  is,  at  the  station  yard  or 
platform  where  passengers  enter  and  leave 
the  premises.  No  case  has  been  brought  to 
our  attention  where  an  attempt  has  been 
made  to  apply  the  rule  within  a  depot, 
where  the  general  business  is  transacted  be- 
tween a  common  carrier  and  its  patrons. 

No  complaint  is  made  in  the  case  before 
us  that  any  discrimination  was  practised 
against  appellant  outside  the  depot.  He 
seeks,  however,  to  extend  the  doctrine  of  no 
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discrimination  in  soliciting  patronage  to  the 
very  heart  of  the  building,  where  thousands 
of  people  are  passing  through  daily,  pursu- 
ant to  their  business  relations  as  passengers 
with  defendant.  Whether  arising  upon  con- 
siderations of  public  policy,  or  having  its 
foundation  in  a  statute,  the  principle  which 
applies  to  prevent  discrimination  is  that  the 
rights  of  the  public  must  be  subserved.  The 
passenger  is  entitled  to  have  the  benefit  of 
open  competition  among  carriage  men  at  the 
place  of  departure  from  the  depot.  Any  in- 
terference beyond  this  point  by  the  company 
would  be  unwarranted,  and  an  exercise  of 
power  not  granted  by  its  charter.  This  is 
the  principle  recognized  and  adopted  in  most 
of  the  cases  relied  upon  by  appellant,  and,  so 
far  as  those  cases  are  based  upon  that  prin- 
ciple, we  consider  them  authority.  But 
within  the  Union  Depot  the  condition  is  dif- 
ferent. Here  are  located  offices  and  rooms 
for  the  accommodation  and  convenience  of 
the  masses  of  persons  departing,  arriving, 
and  waiting  for  trains.  It  is  a  public  build- 
ing only  in  a  qualified  sense.  Its  use  is  con- 
fined to  the  care  and  acconunodation  of  those 
having  business  with  the  roads.  The  de- 
fendant was  compelled  to  construct  it  to 
properly  care  for  the  business  it  had  to  do 
under  its  charter.  The  traveling  public  have 
rights  and  demands  in  their  relations  with 
the  defendant  which  the  building  was  de- 
signed to  meet.  The  company  cannot  dis- 
criminate between  different  persons  dealing 
with  it  as  a  common  carrier.  For  the  lH>ne- 
fit  of  all  such  patrons,  it  may  make  neces- 
sary rules  and  regulations.  The  same  rule 
that  permits  common  carriers  to  control  the 
sale  of  articles  upon  their  trains  by  restrict- 
ing the  number ;  the  same  rule  that  permits 
it  to  grant  special  privileges  to  expressmen 
and  transfer  agents  upon  its  trains, — applies 
to  a  depot  where  practically  the  same  rela- 
tions exist  between  the  company  and  its  pa- 
trons. 

The  statute  cited  by  appellant  ( Gen.  Stat. 
1894,  §  380,  subd.  b)  is  a  part  of  the  w^are- 
house  and  commission  laws,  and  has  refer- 
ence only  to  parties  having  contractual  rela- 
tions with  common  carriers.  Appellant  is 
not  a  common  carrier.  He  has  no  estab- 
lished route,  place  of  business,  or  time  of  em- 
ployment. He  is  a  carrier  in  a  restricted 
sense,  but  had  no  contractual  relations  \\ith 
defendant  on  the  day  he  was  evicted  from 
the  building.  But,  even  if  the  statute  were 
general  and  applicable,  the  conclusion  would 
be  the  same. 

Neither  does  it  make  any  difference  wheth- 
er appellant  is  a  common  or  a  private  oir- 
rier;  the  rule  applies  to  the  same  extent. 
As  a  private  carrier,  he  may,  without  l»ein;» 
discriminated  against,  solicit  business  out- 
side the  building.  As  a  private  carrier,  he 
has  the  right  of  entry  to  deliver  or  receive 
passengers;  for  then  he  would  have  contrac- 
tual relations  with  the  company  through  the 
passenger.  The  contract  with  Cook  i  Son 
recites  that  defendant  deemed  it  necessary 
and  for  the  convenience  of  the  public  to  have 
an  opportunity  to  secure  transfer  privileges 
within  the  depot.    Cook  &  Son  are  under  ob- 
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ligationB  to  have  an  agent  meet  the  trains, 
and  arrange  for  transfers  of  passengers  on 
the  trains  and  in  the  depot,  to  preserve  or- 
der, and  to  have  on  hand  proper  vehicles, 
and  to  make  reasonable  charges.  If  this  ar- 
rangement is  a  reasonable  and  proper  one 
for  such  passengers  and  patrons,  and  con- 
serves their  interests,  and  does  not  tend  to  de- 
prive them  of  proper  opportunity  to  control 
their  action  after  leaving  the  depot,  then 
there  is  no  ground  for  complaint.  There  is 
no  evidence  in  the  case  tending  to  show  that 
the  arrangement  provided  by  the  contract  is 
unreasonable,  or  that  it  in  any  respect  inter- 
feres with  the  rights  of  the  traveling  public. 
On  the  other  hand,  the  court  below  found,  as 
a  fact,  that  the  contract  conduced  to  the  con- 
venience and  comfort  of  the  public,  and  to 
the  orderly  performance  of  its  business  by 
defendant.  If  appellant  were  admitted  to 
the  building  to  solicit  business,  then  all 
hackmen  would  have  to  be  admitted.  The 
presence  of  soliciting  agents,  without  re- 
strictions, would  interfere  with  the  comfort, 
welfare,  and  convenience  of  the  public.  It 
would  not  change  the  principle  involved  if, 
as  appellant  contends,  all  the  hackmen  in 
the  city  could  be  admitted  in  rotation  daily 
or  weekly,  and  thereby  order  and  public  con- 
venience be  conserved. 

We  therefore  conclude  as  follows:  That 
neither  a  hackman  nor  a  common  carrier  has 
either  a  statutory  or  common-law  right  to 
enter  the  Union  Depot  to  solicit  business; 
that  botl)  may  enter  the  depot  for  the  pur- 
pose of  delivering  or  receiving  passengers 
upon  order  or  contract;  that  all  carriers, 
pi'ivate  and  public,  have  a  common  right, 
without  discrimination,  to  solicit  patronage 
at  such  points  as  may  be  properly  designat- 
ed beyond  the  depot;  that  within  such  build- 
ing defendant  is  compelled  to  make  such  prop- 
er rules  and  r^^lations  as  will  conserve  the 
interest   and   convenience  of   the   traveling 

fmblic:  that  within  such  building  defendant 
las  control  of  its  property  and  business,  by 
virtue  of  its  right  of  ownership,  subject  only 
to  the  rights  of  the  public  transacting  busi- 
nef>8  with  it ;  and,  as  an  incident  to  such  ob- 
ligations to  the  public  and  right  of  owner- 
ship, defendant  may  grant  special  privileges 
for  the  transfer  of  passengers  and  baggage. 
Order  affirmed. 


Edward  G.  ROGERS  et  ah,  Respta,, 

V. 

City  of  ST.  PAUL,  Appt, 


( 


Minn. 
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•1.     The  city  of  St.  Paul,  In  1801,  Insti- 
tuted proceedlnors  to  orrade  Eaat  Third 

*HeadiK>te8  by  Lewis,  J. 


street  from  Earl  street  to  the  east  dty  lim- 
its. Assessments  were  levied  upon  abutting 
property  upon  the  rule  of  beneflta  A  cod- 
tract  was  let  for  the  Improvement,  and  a 
great  deal  of  work  performed  at  different 
points,  but  the  street  was  left  for  some  dis- 
tance to  the  west  of  plaintiffs'  property  in  a 
less  passable  condition  than  before,  and  ac- 
cess to  said  property  from  the  heart  of  the 
city  was  cut  off  by  failure  to  complete  the 
work.  Plaintiffs'  property  was  assessed  in 
the  sum  of  $4,706.94,  and  in  default  of  pay- 
ment the  premises  were  sold  to  a  third  party 
for  the  amount  due.  After  the  work  men- 
tioned was  performed,  the  defendant,  on  the 
7th  day  of  September,  1893,  rescinded  the 
grading  contract.  No  more  work  was  done 
towards  completing  the  improvement.  The 
plaintiffs'  property  was  not  beneflted  by  the 
work  as  done. 

2.  Held,  in  an  action  brouerht  by  the 
property  O'wners  to  reco^-er  from  the 
city  the  money  so  received.  It  not  appear- 
ing from  the  complaint  that  all  of  the  money 
accruing  from  the  assessment  had  not  been  ex- 
pended upon  the  improvement,  that  the  com- 
plaint (setting  up  the  above-mentioned  facts) 
does  not  state  a  cause  of  action. 

8.  Held,  concedlnor  the  con&plaint  (o  be 
other^wise  salllcient,  the  fact  that  the 
property  had  been  sold  by  the  city  to  satisfy 
the  assessment  did  not  deprive  plaintiffs  of 
their  right  of  action. 

(January  24,  1900.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Ramsey  County 
overruling  a  demurrer  to  a  complaint  filed  to 
enjoin  defendant  from  enforcing  a  street 
improvement  assessment  upon  complainants' 
property.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  E.  Markham  and 
Franklin  H.  Orlegni,  for  appellant: 

Even  assuming  that  plaintiffs  had  paid 
the  assessment  in  question,  they  cannot  re- 
cover except  upon  a  showing  that  the  money 
has  not  been  devoted  to  the  purpose  for 
which  it  was  raised,  but  that  it  still  remains 
in  the  city's  treasury. 

Valentine  v.  8t.  Paul,  34  Minn.  440,  26  N. 
W.  457;  Bradford  v.  Chicago,  26  111.  411; 
Falls  V.  Cairo,  58  111.  403;  Jersey  City  v. 
0*Callagha/n,  41  N.  J.  L.  349 ;  Peyser  v.  "Sew 
York,  70  N.  Y.  497,  26  Am.  Rep.  624 ;  Strick- 
land V.  Stillwater,  63  Minn.  43,  05  N.  W.  131. 

But  plaintiffs  cannot  recover  here,  in  any 
event,  for  the  one  all-sufficient  reason  that 
they  have  suffered  no  injury.  Whoever  else 
may  be  entitled  to  insist  upon  consideration, 
these  plaintiffs  are  not. 

Messrs.  H.  J.  Horn  and  A.  E.  Horn  for 
respondents. 

Iiewls,  J,,  delivered  the  opinion  of  the 
court: 

The  complaint,  in  substance,  alleges  that 
on  August  18,  1891,  the  defendant  instituted 


Note. — As  to  the  right  to  recover  back  pay- 
ment of  an  assessment  for  local  improvement, 
see  also  Phelps  v.  New  York  (N.  Y.)  2  L.  R.  A. 
626,  and  note;  Budge  v.  Grand  Forks  (N.  D.) 
10  L.  R.  A.  165;  and  McConville  v.  St.  Paul 
(Minn.)  43  L.  R.  A.  584. 

As  to  the  necessity  of  a  special  benefit  to  sus- 
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tain  an  assessment,  see  notes  trv  U^  lionds  of 
Mudcra  Irrigation  DIst.  (Cal.)  14  L.  R.  A.  755; 
Asburry  v.  Roanoke  (Va.)  42  L.  R.  A.  636 ;  also 
Hutcheson  v.  Storrle  (Tex.)  45  L.  R.  A.  289; 
and  Schroder  v.  Overman  (Ohio)  47  L.  R  A. 
156. 
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proceedings  for  condemning  and  taking  an 
easement  in  the  land  abutting  on  East  Third 
street  from  Earl  street,  a  mile  and  a  half 
west  of  White  Bear  avenue,  to  the  east  city 
limits,  a  total  distance  of  2%  miles;  that 
this  easement  was  deemed  necessary  for  the 
construction  of  cuts  and  fills  in  grading  East 
Third  street  for  this  entire  distance,  the 
easterly  mile  of  which  had  not  been  opened 
as  a  street  until  January  20,  1891 ;  that  this 
grading  had  been  ordered  as  a  single  im- 
provement; that  the  expense  of  the  same 
was  estimated  and  ordered  to  be  assessed  as 
a  single  improvement  upon  the  property  ben- 
efited, as  provided  by  law;  that,  in  pursu- 
ance of  such  proceedings,  on  March  29,  1892, 
a  contract  was  duly  entered  into  between 
said  city  and  Keough  &  Donnelly  to  do  the 
entire  work  by  October  31,  1892,  for  the  sum 
'  of  $47,000,  and  to  meet  such  cost  an  assess- 
ment according  to  benefits  was  made 
upon  the  abutting  property.  Including 
the  property  of  plaintiffs;  that  plain- 
tiffs' property  was  assessed  in  the  sum 
of  $4,706.94;  that  thereupon  judgment  was 
rendered  and  entered  in  the  district  court 
for  said  sum,  with  interest  and  costs,  and 
that  said  property  of  plaintiffs  was  duly 
sold  on  the  1st  day  of  August,  1892,  to  F.  V. 
Heyderstaedt,  for  the  sum  of  $4,750.50, 
which  amount  was  paid  by  said  Heyder- 
staedt into  the  treasury  of  said  defendant, 
and  that  said  defendant  ever  since  has  had 
the  full  benefit  of  said  payment  and  money ; 
that  said  contractors  commenced  said  work 
approaching  a  point  between  Clarence  and 
Flandrau  streets,  a  considerable  distance 
west  of  White  Bear  avenue,  and  in  the  vi- 
cinity of  plaintiffs'  property;  that  between 
Clarence  street  and  Birmingham  street, 
which  streets  intervene  between  Earl  and 
Frandrau  streets,  there  was  a  deep  hole,  with 
gradually  sloping  approaches,  before  said 
contractors  began  work  at  that  point,  and 
that  at  another  point  in  that  vicinity  there 
was  a  high  bank,  which  it  was  possible  to' 
traverse ;  that  the  contractors  did  some  work 
upon  this  hole  and  embankment,  but  left  it 
in  a  worse  condition  than  they  found  it, 
thereby  rendering  plaintiffs  property  im- 
passable by  that  street  from  the  west;  that 
no  work  whatever  was  done  east  of  Flandrau 
street,  and  that  the  effect  upon  plaintiffs' 
property  was  a  damage  instead  of  a  benefit. 
The  complaint  further  alleges  that  said  con- 
tract with  Keough  &  Donnelly  was  rescinded 
by  the  defendant  on  September  7,  1893,  and 
that  said  work  and  improvement  was  never 
resumed  or  completed,  and  has  been  perma- 
nently abandoned  by  defendant;  "that,  had 
said  improvement  been  completed  as  pro- 
jected, access  to  plaintiffs*  property  from  the 
center  of  St.  Paul  to  the  east  city  limits 
would  have  been  secured  therefrom,  and  said 
property  would  have  been  benefited  thereby 
to  the  amount  of  the  assessment  imposed 
thereon  as  aforesaid."  To  this  complaint  the 
defendant  interposed  a  demurrer  upon  the 
ground  that  it  did  not  set  forth  a  cause  of 
action.  Demurrer  overruled.  Defendant 
appeals. 

The  plaintiffs  place  their  right  to  recover 
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distinctly  upon  the  ground  of  a  failure  of 
consideration,  and  rely  for  their  authority 
upon  three  decisions  of  this  court,  vis.,  Vai- 
entine  v.  St.  Paul,  34  Minn.  446,  26  N.  W. 
457;  Strickland  v.  Stillwater,  63  Minn.  43, 
65  N.  W.  131;  McConville  v.  St.  Paul,  75 
Minn.  383,  43  L.  R.  A.  584,  77  N.  W.  993. 
In  the  Valentine  Case  the  assessment  had 
been  levied  upon  the  plaintiff's  property  to 
defray  the  expense  of  grading  a  street,  and 
he  had  paid  the  amount  into  the  city  treas- 
ury. Tnereafter  the  proceedings  were  en- 
joined by  the  court,  and  the  whole  scheme 
abandoned.  No  work  whatever  was  done 
towards  carrying  out  the  improvement,  aii«l 
the  city  retained  the  money.  The  court  held 
that  the  effect  of  abandonment  by  the  city 
of  the  project  for  and  on  account  of  which 
only  the  assessment  had  been  made  was  that 
the  consideration  of  the  assessment  wholly 
failed,  and  that  an  action  would  lie  as  at 
common  law  for  money  had  and  received. 
In  the  case  of  Strickland  v.  Stillioater  the 
city  began  proceedings  for  an  entire  im- 
provement to  grade  parts  of  three  streets,  in- 
cluding that  part  of  a  certain  street  in  front 
of  plaintiff's  property.  An  assessment  of 
$159.61  was  levied  upon  plaintiff's  property 
in  accordance  with  the  rule  of  benefits,  to 
meet  the  cost  of  the  general  expense.  For 
some  reason  the  city  abandoned  the  grading 
of  the  street  in  front  of  plaintiff's  premises, 
but  completed  the  improvement  otherwise. 
The  plaintiff  sued  to  recover  the  entire 
amount  of  the    assessment    which  she    had 

Said  into  the  treasury.  The  trial  court  ren- 
ered  judgment  in  her  favor  for  the  full 
amount,  but  the  judgment  was  reversed  in 
this  court  upon  the  ground  that  the  plan  of 
improvement  was  a  general  scheme,  and  it 
did  not  follow  that,  because  the  grading  was 
not  done  in  front  of  plaintiff's  premises,  sh^ 
was  not  benefited  by  the  improvement  at 
other  points;  and  hence,  if  she  could  recover 
at  all  under  such  circumstances,  the  measure 
of  damages  would  be  the  difference  between 
what  she  paid  and  her  actual  benefits  accru- 
ing from  the  work  as  done.  While  the  opin- 
ion discusses  at  some  length  the  possible 
rights  of  parties  under  sucn  conditions,  we 
need  only  to  ascertain  the  true  grounds  up- 
on which  the  decision  rests.  The  rule  of 
damages  adopted  by  the  court  below  was 
manifestly  wrong,  but  whether,  under  the 
facts  presented  in  the  record,  plaintiff  could 
recover  upon  some  other  rule  of  damages, 
we  are  not  called  upon  to  decide.  There  are 
a  few  facts,  however,  appearing  in  that  case 
which  must  be  emphasized,  and  which  clear- 
ly distinguish  the  case  from  the  one  before 
us.  First,  in  the  Strickland  Case  the  im- 
provement was  completed  except  in  front  of 
plaintiff's  property,  a  distance  of  about  300 
feet;  second,  that  the  cost  ol  so  completing 
the  improvement  was  decreased  presumably 
in  the  amount  of  the  sum  assessed  against 
plaintiff's  property;  third,  an  amount  equal 
to  the  sum  paid  by  plaintiff  was  retained  by 
the  city  in  its  treasury.  Upon  this  state  of 
facts  possibly  the  plaintiff  might  recover  as 
for  a  partial  failure  of  consideration.  The 
controversy  in  the  case  of  McConville  v.  St. 
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Paul  grew  out  of  the  same  improvement  aa 
is  involved  in  the  case  now  under  considera- 
tion.    Tn  that  case  the  plaintiiT,  who  was  the 
owner  of  lots  abutting  on  Third  street  east 
of  Clarence  street,  paid  into  the  city  treas- 
ury the  amount  of  the  assessment,  and,  aft- 
er the  work  was  abandoned,  brought  suit  to 
recover  it,  relying  upon  the  authority  of  the 
Valentine  and  Strioklwnd  Oases.    While  this 
court  sustained  a  judgment  in  his  favor,  we 
think  that  the  facts  presented  in  the  record, 
and  the  facts  assumed  and  conceded  to  be 
before  the  court,  make  the  case  quite  differ- 
ent from  the  one  presented  by  the  complaint 
in  this  action.     It  appears  from  the  record 
in  the  McConville  Case  that  the  grading  had 
been  completed  from    Earl    street    east  to 
within  a  short  distance  of  Clarence  street; 
that  the  plaintiff's   property   was    situated 
about  V^  mile  east  of  Clarence  street;  and 
that  the  city  left  the  street  between  said 
points  in  such  condition   as   not  to  permit 
of  travel,     llie  court  rests  its  decision  upon 
the  authority  of  the  Strickland  Case,  and  it 
appears  from  the  opinion  that  the  facts  were 
assumed  to  be  similar.     The  court  assumed 
that  the  city  had  abandoned  that  part  of  the 
work  east  of  Clarence  street,  and  could  not 
have    referred   to    the   part   west   of    that 
point,  because  the  record  showed   as  stated 
that  the  work  was  completed   to  Clarence 
street.      Again,  it  was  assumed  or  conceded, 
if  it  does  not  appear  from  the  record,  that 
the  money  paid  in  by  the  plaintiff  was  still 
unexpended,   and  was  retained   by   the  city. 
In  this  respect  the  following    language  is 
used  in  the  opinion:     "And  with  commenda-. 
ble  forbearance  he  waited  nearly   six   years 
for  the  city  to  complete  its  work  after  ob- 
taining his  money  in  August,  1892,  which  it 
keeps  without  the  slightest  evidence  of  its 
intent  to  complete  its  work  of  grading  and 
Improving    the    street    nam«i."     Whatever 
may  have  been  the  actual  fact,  it  is  apparent 
that  the  decision  of  the  court  in  the  McCon- 
ville  Case  was  based  upon  the  assumption, 
justified  by  the  express  or  implied  concession 
of  counsel  on  the  argument  of  the  case,  that 
the  city,  having  received   and   retained   the 
plaintiflTs    money,    abandoned    the    further 
prosecution  of    the  proposed    improvement. 
This  brought  the  case  within  the  principle 
of  the  Valetitine  and  Strickland  Cases. 

We  now  come  to  the  complaint  in  this  ac- 
tion, and  we  find  that  it  does  not  appear 
that  the  work  was  completed  to  Clarence 
street,  and  the  exact  position  of  plaintiffs' 
property  is  not  stated.  It  appears  that 
work  was  done  in  a  general  way  along  East 
Third  street  approaching  Clarence  street, 
and  that  the  street  was  rendered  impassable 
to  plaintiffs'  property  by  the  acts  of  the  city 
In  partially  executing  the  work  and  then 
abandoning  its  further  prosecution.  It  does 
not  appear  whether  any  work  was  done  in 
front  of  plaintiffs'  property.  On  this  state 
of  facts  we  would  not  be  justified  in  holding 
that  the  city  had  abandoned  that  part  of  the 
work  east  of  Clarence  street,  as  distin- 
guished from  the  other  part.  Again,  there 
is  no  allegation  that  the  money  realized  on 
the  sale  of  plaintiffs*  property  was  not  ex- 
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pended  on  the  improvement.  There  are 
some  general  statements  in  the  complaint  to 
the  effect  that  the  defendant  retained  and  re- 
fused to  pay  plaintiffs  the  money  received  on 
the  sale,  but,  when  taken  in  connection  with 
the  fact  that  a  large  part  of  the  work  was 
done,  and  no  cause  for  the  abandonment  be- 
ing assigned,  these  stetements  are  too  in- 
definite, and  do  not  amount  to  an  allegation 
.that  the  money  had  not  been  so  expended. 
It  would  be  immaterial,  if  the  city  were 
otherwise  liable,  whether  it  retained  the 
money  in  its  treasury,  or  diverted  it  to  some 
other  use.  Defendant  could  not  render  it- 
self liable  to  an  action  for  money  had  and  re- 
ceived by  abandoning  the  improvement  and 
not  expending  the  money,  and  then  shield  it- 
self by  using  it  for  some  other  purpose.  The 
plaintiffs  have  their  right  to  recover  upon 
the  authority  of  the  cases  mentioned,  if  the 
facts  alleged  are  the  same.  They  have  fol- 
lowed the  complaint  in  the  McConville  Case, 
and  have  argued  and  submitted  the  case 
upon  the  supposition  that  the  facts  are  iden- 
tical, yet  it  appears  that  the  facte  are  not 
the  same.  We  are  then  met  with  this  ques- 
tion: Can  plaintiffs  recover,  assuming  that 
the  city  did  not  complete  any  special  part  of 
the  work,^-did  not  abandon  any  special  part 
as  distinguished  from  the  whole, — but  ex- 
pended the  money,  so  far  as  collected,  upon 
the  general  improvement,  leaving  the  whole 
incomplete?  We  think  not.  Under  such 
circumstances  the  mere  stopping  of  work  be- 
cause the  money  had  been  expended  would 
not  confer  upon  lotowners  the  right  to  re- 
cover the  money  paid.  So  far  as  appears 
from  the  complaint,  this  money  may  have 
been  used  in  the  undertaking,  and,  whatever 
remedy  plaintiffs  might  have,  there  is  no  re- 
lief upon  the  ground  of  a  failure  of  consider- 
ation. 

While  the  questions  already  discussed 
dispose  of  this  case,  another  claim  of  defend- 
ant is  presented  for  decision  with  a  view 
to  a  possible  amendment  of  the  complaint. 
It  is  this:  That  the  plaintiffs  cannot  recover 
in  any  event,  because  they  are  not  the  par- 
ties in  interest,  and  have  suffered  no  injury. 
This  assertion  is  based  upon  the  fact  of  the 
sale  of  the  premises  in  question  by  the  city 
to  Heyderstaedt.  Appellant  cont^ds  that, 
because  plaintiffs  suffered  the  premises  to  go 
to  a  sale,  and  did  not  redeem,  they  have  not 
paid  any  money  on  the  assessment,  and  that, 
whoever  else  may  recover,  plaintiffs  cannot. 
We  do  not  so  hold.  Tlie  law  provides  that 
the  amount  of  the  judgment  shall  be  a  first 
lien  upon  the  premises.  The  plaintiffs  may 
pay  the  money,  or  permit  their  property  to 
stand  subject  to  the  lien,  or  be  absorbed  in 
payment  of  it.  In  either  case  they  pay  the 
amount.  And  the  purchaser  at  the  sale  does 
not  succeed  to  their  rights.  We  need  not 
here  decide  what  the  rights  of  a  purchaser 
would  be.  The  question  is  not  directly  in- 
volved. But  we  assume  that  in  no  event 
could  a  purchaser  recover  his  money  except 
upon  the  same  state  of  facte  as  would  give 
lotowners  the  right,  and  the  city  is  not  called 
upon  to  pay  the  money  twice.  Under  such 
conditions  it  is    possible    that    a  purchi 
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might  recover  as  for  a  failure  in  part  of  the 
consideration,  growing  out  of  the  implied 
contract  on  part  of  the  city  to  complete  the 
work  and  expend  the  money,  presumably  for 
the  benefit  of  the  premises.  Whatever  be 
the  legal  remedy  of  the  purchaser,  if  any,  he 
has  not  succeeded  to  plaintiffs'  claim,  and 
the  positions  of  the  two  are  not  inconsistent. 
It  is  suggested  that  plaintiffs  must  redeem 
before  they  can  maintain  this  action.    In 


case  of  redemption  the  money  would  go  to 
Heyderstaedt,  and  the  city  would  act  only  as 
the  agent  to  pay  it  over,  and  the  only  effect 
such  action  would  have  upon  plaintiffs 
would  be  to  change  the  nature  of  the  pay- 
ment by  substituting  the  money  in  place  of 
the  lot.  In  either  case  the  city  would  re- 
ceive the  money,  and  the  plaintiffs  pay  it. 
The  order  is  reversed. 


NEVADA  SUPREME  COURT. 


Frank  PAUL,  Reapt., 

V. 

Rocoo  CRAGNAS,  Appt. 
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1.  Papers  'which  constitute  no  part  of 
the  record  on  appeal  may  be  struck  oat  on 
motion. 

S.     A  notice  of  appeal  is  mot  insolHciemt 

because  of  a  clerical  mistake  In  giving  the 
date  of  the  order  appealed  from  as  the  11th, 
Instead  of  the  10th,  day  of  a  certain  month. 

3.  An  uudcrtalcinir  on  appeal  is  not 
▼itiatcd  by  a  mere  clerical  mistake  in  stat- 
ing the  date  of  the  order  appealed  from. 

4.  The  execution  of  an  nndertalcinir  on 
appeal  before  the  notice  of  appeal  Is 
flled  will  not  make  the  undertaking  Insuffi- 
cient. If  It  Is  filed  after  the  filing  of  the  no- 
tice of  appeal,  as  the  statute  requlrea 

5.  Objections  to  instructions,  which  were 
not  made  in  the  court  below,  cannot  be  con- 
sidered on  appeal. 

<l.  A  lease  of  an  undivided  one-third 
interest  in  a  mining  claim,  and  nut  a 
mere  license,  Is  made  by  an  Instrument  by 
which  the  party  of  the  first  part  "hereby 
leases"  such  Interest  from  date  for  a  period 
of  one  year,  while  the  party  of  the  second 
part  "agrees  to  work  said  mine  in  a  work- 
manlike manner  and  leave  the  same  In  as  good 
condition  as  It  Is  at  this  time,"  and  to  pay 
royalty  for  all  ores  taken  therefrom. 

7.  The  estate  or  ri^ht  of  possession  of 
the  owner  of  an  undivided  interest  in 
a  mine  Is  not  limited  or  restricted  with  re- 
spect to  his  own  property  by  his  cotenant's 
lease  of  the  other  portion  of  the  mine. 

8.  A  person  excluded  by  a  cotenant 
from  a  mine  in  which  he  has  an  undivided 
interest  can  maintain  an  action  for  damages, 
and  his  remedy  is  not  limited  to  an  action 
for  partition,  or  an  accounting  of  rents  and 
profits. 

9.  The  damages  recoverable  for 'wrouff* 
ful  exclusion  by  a  cotenant  from  a  mine  in 
which  plaintiff  has  an  undivided  Interest  con- 
sist In  the  loss  of  profits  that  he  would  have 
made  but  for  such  exclusion. 

(Belknap,  J.,  disBents.) 

(January  29,  1900.) 

NoTK. — B'or  distinction  between  lease  and  "IT 
cense,  as  to  minerals,  see  note  to  Heywood  v. 
Fulmer  (Ind.)  18  L.  R.  A.  491 ;  also  Woodland 
Oil  Co.  V.  Crawford  (Ohio)  34  L.  R.  A.  62 ;  and 
Detlor  V.  Holland  (Ohio)  40  L.  R.  A.  266. 

For  accounting  between  cotenants  In  general, 
see  note  to  Gage  v.  Gage  (N.  H.)  28  L.  R.  A. 
829;  also  Ward  v.  Ward  (W.  Va.)  29  L.  R.  A. 
449:  and  Williamson  v.  Jones  (W.  Va.)  38  L. 
R.  A.  604. 
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APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  White  Pine  Coun- 
ty denying  a  motion  for  new  trial  after 
judgment  in  favor  of  plaintiff  in  an  action 
to  recover  damages  for  refusal  to  permit 
plaintiff  to  take  possession  of  certain  min> 
ing  property  under  a  lease.      Affirmed. 

The  facts  are  stated  in  the  opinion. 

Measrs.  Robert  M.  Clarke,  Peter 
Breen,  A.  E.  Cheney,  and  O.  J.  Smith 
for  appellant. 

Messrs.  Wren  A  Jnlien  and  Frank  3L 
Mnrpky  for  respondent. 

Bonntileld,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  action  was  brought  to  recover  dam- 
ages of  the  defendant  for  refusing  to  per- 
mit the  plaintiff  to  enter  into  the  possession 
of  a  certain  mining  claim  and  work  the  sn  me, 
and  for  excluding  him  therefrom.  Tlie 
plaintiff  based  his  right  to  enter  into  posses- 
sion and  work  said  claim  upon  a  written 
lease,  executed  to  him,  for  an  undivided  one- 
third  interest  in  said  claim  by  the  owners 
of  said  interest,  the  defendant  owning  an 
undivided  two- thirds  interest  therein.  The 
trial  resulted  in  a  verdict  of  the  jury  in 
favor  of  the  plaintiff  for  $2,287.50,  and  a 
judgment  accordingly.  This  appeal  is  from 
an  order  denying  defendant's  motion  for  a 
new  trial. 

The  respondent  moves  the  court  to  strike 
out  each  of  twenty-three  papers,  designated 
by  name,  which  are  found  in  a  package  of 
papers  certified  to  be  the  whole  record  on  ap- 
peal. This  motion  is  granted.  These  pa- 
pers constitute  no  part  of  the  record  on  ap- 
peal. The  practice  of  gathering  up  all  the 
papers  and  documents  filed  in  a  case  in  the 
trial  court,  and  sending  them  up  on  ap- 
peal, mixed  with  or  attached  to  the  record, 
when  they  constitute  no  part  of  it,  should 
be  discontinued.  The  statute  clearly  speci- 
fies what  papers  shall  constitute  the  record 
on  appeal  in  every  appealable  case.  There 
is  no  authority  for  withdrawing  any  other 
papers  from  the  files  of  the  trial  court  for 
the  purposes  of  an  appeal.  A  party  may  be 
subjected  to  unnecessary  costs  by  filing  use- 
less papers  on  appeal,  as  the  fee  of  the  clerk 
of  the  supreme  court  is  30  cents  for  filing 
each  paper,  and  for  entering  each  order  of 
the  court  $1.50. 

In  the  notice  of  appeal  it  is  recited  that 
the  defendant  hereby  appeals  to  the  supreme 
court  "from  the  order  overruling  and  deny- 
ing defendant's  motion  for  a  new  trial  in 
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«aid  action,  which  said  order  was  made  and 
entered  on  the  11th  day  of  May,  1899."  The 
record  shows  that  the  order  denying  defend- 
ant's motion  for  a  new  trial  was  made  and 
entered  on  the  10th  day  of  May,  1899,  in- 
stead of  the  11th  day  of  said  month.  Re- 
spondent moves  for  a  dismissal  of  the  ap- 
peal upon  certain  grounds  named.  One 
ground  is  to  the  effect  that  no  appeal  has 
been  taken  from  the  order  made  and  entered 
on  the  10th  day  of  May  denying  the  defend- 
ant's said  motion.  In  Weyl  v.  Sonoma  Val- 
ley R.  Co,  69  Gal.  202,  10  Pac.  510,  the  re- 
spondent made  objection  to  the  notice  of  ap- 
peal for  the  reason  that  the  notice  did  not 
give  the  correct  date  of  the  entry  of  the 
judgment  and  order  denying  a  new'  trial 
from  which  the  appeal  was  sought  to  be 
prosecuted.  The  court  held,  in  substance, 
that,  as  the  record  showed  that  there  had 
been  but  one  judgment  and  order  of  the  kind 
appealed  from  entered  in  the  case,  the  no- 
tice was  sufficient,  and  that  the  mistake  of 
dates  merely  should  be  regarded  as  a  clerical 
misprision.  In  Anderson  v.  Ooff,  72  C&l.  65, 
13  Pac.  73,  the  judgment  appeal^  from  was 
rendered  on  the  29th  day  of  March,  1884, 
and  entered  on  the  30th  day  of  April  follow- 
ing. The  notice  of  appeal  referred  to  the 
judgment  as  having  been  entered  on  the  29th 
of  March,  1884.  Held,  that  the  notice  was 
sufficient.  In  McAllep  v.  The  Latona 
(Wash.  Terr.)  19  Pac.  131,  the  notice  of  ap- 
peal described  the  decree  appealed  from, 
which  was  rendered  October  7.  as  of  October 
1.  It  not  appearing  that  there  was  any 
other  decree  in  the  cause,  the  error  as  to  the 
date  was  held  not  to  be  material.  It  will 
be  observed  that  the  appeal  is  taken  ''from 
the  order  overruling  and  denying  defendant's 
motion  for  a  new  trial  in  said  action."  The 
date  in  the  clause  following,  "which  said  or- 
der was  made  and  entered  on  the  11th  day 
of  May,  1899,''  clearly  appears  to  be  a  cler- 
ical mistake^  as  the  record  shows  that  the 
order  in  said  case  overruling  the  motion  was 
made  and  entered  on  the  10th  day  of  May, 
1899.  It  does  not  appear,  nor  is  it  claimed, 
that  there  was  more  than  one  order  made  on 
the  motion.  We  are  of  opinion  that  said 
notice  of  appeal  is  sufficient. 

Another  ground  alleged  for  the  motion  to 
dismiss  is  that  no  undertaking  was  filed  on 
an  appeal  from  said  order  of  May  10.  We 
do  not  think  this  contention  is  tenable.  The 
undertaking  refers  to  the  order  appealed 
from  as  "the  order  of  said  district  court  de- 
nying and  overruling  defendant's  motion  for 
a  new  trial,  which  said  order  was  made  and 
entered  on  the  11th  day  of  May,  1899." 
There  being  but  one  order  made  and  entered 
overruling  and  denying  defendant's  said  mo- 
tion by  the  district  court,  it  is  evident  that 
the  reference  to  the  date  thereof  as  the  11th 
day  of  May,  1899,  instead  of  the  10th  day  of 
said  month,  was  and  is  simply  a  clerical  mis- 
take, and  does  not  vitiate  the  undertaking. 
We  do  not  think  that  the  mistake  could  avail 
the  sureties  as  a  defense  in  an  action  against 
them  on  said  undertaking.  Bweeney  v.  Ka/r- 
sky,  26  Nev.  — ,  68  Pac.  813. 

The  third  ground  given  for  the  motion  to 
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dismiss  is  that  the  undertaking  was  executed 
before  the  notice  of  appeal  was  filed.  The 
statute  requires  that,  to  render  an  appeal 
efifectual  for  any  purpose,  a  written  under- 
taking shall  be  executed  on  the  part  of  the 
appellant  by  at  least  two  sureties ;  that  such 
undertaking  shall  be  filed  with  the  clerk 
within  five  days  after  the  notice  of  appeal 
is  filed.  It  is  true  that  the  undertaking  was 
executed,  in  one  sense,  before  the  notice  of 
appeal  was  filed, — that  is,  it  was  prepared 
and  completed  ready  for  filing  before  said 
notice  was  filed, — and,  had  it  been  filed  be* 
fore  said  notice,  it  would  have  been  nuga- 
tory. But  it  is  not  required  that  the  under- 
taking shall  be  thus  executed  within  five 
days  after  the  notice  of  appeal  is  filed,  but 
simply  that  the  filing  thereof  shall  be  made 
witnin  that  time.  The  execution  of  the  un- 
dertaking was  not  completed  until  delivered. 
Its  delivery  was  effected  by  filing  it  with  the 
clerk.     The  motion  to  dismiss  is  denied. 

Counsel  for  appellant,  in  his  brief,  points 
out  certain  portions  of  several  instructions 
given  to  the  jury,  makes  certain  specific 
points  of  objections  to  the  same,  and  contends 
that  the  court  erred  in  giving  the  said  in- 
structions. But  the  statement  of  the  case 
does  not  show  that  any  of  said  points  of  ob- 
jections or  exceptions  were  stated  at  the 
trial.  The  alleged  errors  cannot  be  consid- 
ered on  appeal.  Molnnia  v.  McOurn,  24 
Nev.    — ,  55  Pac.  304,  and  cases  cited. 

The  defendant  interposed  a  demurrer  to 
plaintiff*B  complaint  upon  the  ground  that  it 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  court  overruled  the 
demurrer,  and  the  ruling  is  assigned  as  er- 
ror. We  do  not  think  said  ruling  was  error, 
but  that  the  facts  alleged  are  sufficient.  The 
facts,  as  shown  by  the  complaint,  stated  in 
brief,  are  that  on  the  13th  day  of  June,  1896, 
the  defendant  and  Irene  Robinson,  Eugene 
Howell,  and  R.  M.  Clarke  were  the  owners 
of  a  certain  mining  claim  described  therein, 
the  defendant  owning  an  undivided  two- 
thirds  interest,  and  the  said  Robinson, 
Howell,  and  Clarke  owning  among  them  an 
undivided  one-third  interest  in  said  mining 
claim;  that  on  said  day  the  said  owners  of 
said  one- third  interest  leased  to  the  plain- 
tiff their  said  interest  for  one  year  from 
said  date  upon  the  terms  and  conditions  ex- 
pressed in  said  lease;  that  the  plaintiff  on 
the  18th  day  of  June  exhibited  said  lease  to 
the  defendant,  and  offered  to  pay  him  any 
sum  due  from  plaintiff's  lessors  as  their  pro- 
portion of  the  expenses  incurred  in  the  de- 
velopment of  said  mine;  that  defendant  at 
said  time,  and  at  divers  other  times  about 
said  date,  refused  to  give  any  statement  of 
such  expenses,  refused  to  permit  the  plain- 
tiff to  enter  into  possession  and  work  said 
mining  claim,  and  excluded  him  therefrom; 
that  the  value  of  the  rents,  issues,  and  profits 
of  said  one- third  interest  in  said  mine  for 
the  said  term  of  said  lease  is  $3,000.  It  Is 
alleged  that  by  reason  of  the  refusal  of  de- 
fendant to  let  plaintiff  into  possession  of 
said  one-third  interest  in  said  mining  claim 
under  said  lease,  plaintiff  was  damaged  in 
the  sum  of  $2,500.    A  copy  of  said  lease  is 
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attached  to  the  complaint,  and  made  a  part 
thereof. 

CounserB  first  contention  with  respect  to 
the  facts  alleged  is  that  the  writing  called 
a  "lease"  is  not  a  lease,  but  simply  a  license 
to  plaintiff  to  extract  and  work  ore  at  his 
option  for  the  period  of  one  year  at  a  speci- 
fied royalty  on  ores  that  he  might  perchance 
extract.  The  instrument  in  question,  after 
giving  the  names  of  the  parties  thereto,  re- 
spectively, as  the  party  of  the  first  part  and 
the  party  of  the  second  part,  recites  that 
they  "do  by  these  presents  covenant  and 
agree,  and  the  said  party  of  the  first  part 
hereby  leases  unto  the  said  party  of  the  sec- 
ond part  one-third  interest  in  and  to  that 
certain  mine  known  as  and  called  the  'Home- 
stake  Mine/  situated,"  etc.;  "this  lease  to 
take  effect  and  go  in  force  from  this  day, 
and  to  continue  for  a  period  of  one  year  up 
to  and  including  June  13,  1897.  The  provi- 
sions of  this  lease  to  be  as  follows:  The 
party  of  the  second  part  hereby  agrees  to 
work  said  mine  in  a  workmanlike  manner, 
and  leave  the  same  in  as  good  condition  as 
it  is  at  this  time.  The  said  party  of  the 
second  part  agrees  to  pay  to  the  said  party 
of  the  first  part,  or  to  ...  as  shall  be 
directed  by  the  party  of  the  first  part,  roy- 
alty from  all  ores  taken  out,  extracted,  and 
shipped  from  said  Homestake  mine  by  the 
party  of  the  second  part  during  the  continu- 
ance of  this  lease."  After  specifying  the 
amount  of  the  royalty  on  each  ton  taken  out, 
etc.,  it  is  recited,  "Said  royalty  to  be  paid 
upon  the  first  day  of  each  month  to  the  party 
or  parties  as  hereinbefore  named."  The  in- 
strument is  dated  the  13th  day  of  June, 
1896,  and  signed  by  the  parties  thereto. 
"No  particular  form  of  words  is  requisite  to 
make  a  lease.  Any  words  that  show  an  in- 
tention on  the  part  of  the  lessor  to  devest 
himself  of  the  possession  of  the  premises, 
and  confer  it  upon  the  lessee  for  a  term, 
whether  long  or  short,  is  sufficient;  but  the 
lessee  also  should  sign  the  lease,  or  in  some 
manner  become  bound  by  such  covenants  as 
it  is  agreed  that  he  shall  perform."  1  Wood, 
Land  &  T.  S  210.  "A  lease  is  a  species  of 
contract  for  the  possession  and  profits  of 
lands  and  tenements,  either  for  life,  or  a 
certain  term  of  years,  or  during  the  pleasure 
of  the  parties."  12  Am.  &  Eng.  Enc.  Law, 
p.  976.  "No  particular  form  of  expression 
or  technical  words  are  necessary  to  consti- 
tute a  lease,  but  whatever  expressions  ex- 
plain the  intention  of  the  parties  to  be  that 
one  shall  devest  himself  of  the  possession  of 
his  property  and  the  other  shall  take  it  for 
a  certain  space  of  time  are  sufficient,  and 
will  amount  to  a  lease  for  years  as  effectual- 
ly as  if  the  most  proper  and  permanent  form 
of  words  had  been  made  use  of  for  the  pur- 
pose." Id.  p.  977.  In  reference  to  leases  of 
mines  Lindley  says:  "As  to  whether  an  in- 
strument is  or  is  not  a  lease  depends  upon 
the  intent  of  the  parties,  and  not  upon  the 
mere  form  in  which  it  is  prepared."  2  Lind- 
ley. Mines,  §  861.  "Whether  an  instrument 
is  a  license  or  a  lease  will  depend  upon  the 
manifest  intent  of  the  parties  pleaned  from 
a  consideration  of  its  entire  contents."  Id. 
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fi  860.  We  are  of  opinion  that  the  writing 
in  question,  from  a  consideration  of  its  en- 
tire contents,  clearly  and  legally  expresses 
the  parties'  meaning,  and  shows  an  intention 
on  the  part  of  the  lessors  to  devest  them- 
selves of  the  possession  of  the  premises,  and 
to  confer  it  upon  the  lessee,  the  plaintiff, 
for  the  term  therein  named,  and  to  obligate 
the  lessee  thereby  to  work  said  mine  in  a 
workmanlike  manner  during  said  term,  and 
to  pay  the  royalty  monthly  as  therein  speci- 
fied. We  are  of  opinion  that  said  writing 
was  a  grant  to  the  lessee  of  the  lessor's  un- 
divided one-third  interest  in  said  mining 
claim  for  said  term  of  one  year,  being  their 
share  of  the  whole  of  said  mining  claim  or 
mine. 

Counsel's  further  contention  is  that,  what^ 
ever  may  be  the  nature  of  the  instrument, 
it  cannot  limit  or  restrict  the  estate,  rights, 
or  possession  of  the  defendant  in  his  own 
property,  and  he  cites  several  authorities  to 
support  this  contention.  The  answer  to  this 
is  that  said  lease  does  not  limit  or  restrict 
the  defendant  in  any  of  his  rights  with  re- 
spect to  said  mine  or  mining  claim,  his  es- 
tate therein,  or  right  of  possession  thereof. 
The  authorities  cited  arc  to  the  effect  that 
it  is  not  in  the  power  of  a  tenant  in  common 
to  convey  the  whole  of  the  estate  or  the 
whole  of  a  distinct  portion  by  metes  and 
bounds;  that  such  conveyance  is  void  as 
against  the  cotenants,  but  that  the  respec- 
tive cotenants  may  convey  their  shares  of  the 
whole  estate  to  one  or  many  grantees  as  they 
please,  so  the  share  be  of  the  entire  estate. 
As  an  illustration  in  one  of  the  said  cases 
cited,  it  is  said :  "I  have  a  moiety.  My  co- 
tenant  has  a  moiety.  He  may  convey  a 
quarter  of  the  whole  estate  to  one,  an  eighth 
to  another,  a  sixteenth  to  another,  and  so 
on  indefinitely,  letting  in  other  cotenants 
with  me.  But,  all  being  seised  of  aliquot 
parts  in  the  same  estate,  and  of  like  kind 
and  quality,  my  right  to  partition  is  not  dis- 
turbed by  the  number  of  cotenants."  Adam 
V.  Briggs  Iron  Oo,  7  Gush.  368.  The  lease 
in  question  is  not  a  lease  of  the  whole  estate, 
nor  the  whole  of  a  distinct  portion  by  metes 
and  bounds,  but  it  is  a  lease  from  the  three 
cotenants  of  their  undivided  one-third  inter- 
est, being  their  share  of  the  whole  mining 
claim. 

Counsel  contends,  as  we  understand,  that 
if  the  defendant  had  excluded  Howell  and 
others  from  the  mine,  as  he  did  the  plaintiff, 
they  could  not  have  sued  for  damages,  but 
would  have  been  confined  to  an  action  for 
partition  of  the  common  property,  or  an  ac- 
counting of  the  rents  and  profits  received  by 
the  defendant  from  third  parties;  and  that, 
plaintiff  having  no  greater  rights  than  his 
lessors,  he  is  confined  to  said  remedies.  In 
Carpenticr  v.  Webster,  27  Gal.  560,  the  court 
says:  "Partition  would  afford  no  redress 
for  the  dispOBRPSsion,  whether  total  or  par- 
tial. In  the  first  place,  the  tenant  expelled 
mi^ht  not  desire  a  partition;  and  it  is  pos- 
sible that  a  partition  would  be  equally  un- 
welcome to  the  cotenant  who  expelled  him. 
In  the  second  place,  partition  does  not  lie  be- 
tween tenants  in  common  at  common  law 
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(2  Bl.  Com.  182,  191),  and  we  are  now 
treating  the  subject  on  common-law  condi- 
tions only.  And,  in  the  third  place,  parti- 
tion in  equity  is  not  for  the  purposes  of  re- 
dress for  ousters,  nor  for  any  description  of 
legal  wrong  previously  committed;  but  for 
the  sole  purpose  of  terminating  the  common 
tenancy.  By  the  common  law  the  ejected 
tenant  was  not  only  entitled  to  be  restored 
to  his  moiety,  but  to  damages  also.  1  Coke, 
Idtt.  p.  906.  In  chancery,  in  partition  cases 
there  is  no  account  taken  of  damages,  but 
of  mesne  profits  only.  1  Story,  Eq.  Jur.  § 
466."  "In  case  of  lodes  and  veins,  it  would 
seem  impossible  to  effect  a  fair,  actual  divi- 
sian.  It  is  a  matter  of  common  knowledge 
that  the  metallic  substances  occurring  in 
veins  are  not  distributed  uniformly,  either 
as  to  quantity  or  quality.  They  are  found 
in  'shoots'  or  vuggs,  kidneys,  and  other  ir- 
regular bodies,  m&ing  it  impracticable  to 
segregate  the  interests  without  great  injury 
to  the  owners."  2  Lindley,  Mines,  §  792. 
"It  has  been  said  that  the  only  partition  that 
can  be  made  of  this  class  of  property  is  to 
order  a  sale,  and  divide  the  proceeds."  Itnd, 
A  sale  in  most  instances  would  doubtless 
be  equally  as  injurious  to  the  owners  as  par- 
tition of  the  property,  if  not  more  so,  on 
account  of  the  scarcity  of  bidders  and  the 
smallness  of  the  amount  bid.  Partition  be- 
ing impracticable  in  most  cases,  and  afford- 
ing no  redress  for  damages  sustained  by  a 
cotenant  by  reason  of  being  ejected  or  ex- 
cluded from  the  common  property,  if  an  ac- 
counting for  the  rents  ieind  profits  received 
from  third  parties  by  a  cotenant  who  did  the 
ousting  is  the  only  remedy  left  the  ousted 
cotenant  for  such  redress,  then  a  tenant  in 
common,  if  he  so  elect,  whether  his  moiety- 
be  great  or  small,  may  exclude  all  of  his  co- 
tenants,  to  their  great  damage,  from  a  mine, 
let  the  mine  lie  idle,  or  only  work  it  him- 
self, and  incur  no  liability  to  his  cotenants: 
for  whether  he  let  the  mine  remain  idle,  or 
only  worked  it  himself,  there  would  be  no 
rents  or  profits  to  be  received  from  third 
parties,  and  thus  he  may  appropriate  the 
whole  profits,  however  great,  to  his  own  use. 
There  is  no  rule  of  law  which  grants  a  ten 
ant  in  common  such  rights  or  privileges 
against  a  cotenant  whom  he  ousts.  The  au- 
thorities are  to  the  contrary.  Oage  v.  Oage 
(N.  H.)  28  L.  R.  A.  829,  note  a.  "If  A  dis- 
seises his  cotenant,  B,  it  is  no  defense  in  an 
action  against  him  by  B  to  recover  rents 
and  profits  that  in  fact  he  has  received  or 
realized  nothing  from  the  land  during  the 
diftpossession,  and  B  may  recover  what  the 
rents  and  profits  are  worth,  without  regard 
to  the  inquiry  as  to  whether  A  in  fact  col- 
lected rents  or  received  profits."  Sears  v. 
Selleio,  28  Iowa,  501.  The  said  lessors,  as 
tenants  in  common  with  the  defendant, 
might  have  lawfully  entered  and  worked 
said  mine  themselves  if  the  lease  -  had  not 
been  made.  There  can  be  no  doubt  that  one 
as  a  tenant  in  common  may  authorize  an- 
other to  do  what  he  himself  could  do  with 
the  common  property.  Alford  v.  Bradeen, 
1  Nev.  228.  It  is  denied  by  the  answer  that 
the  defendant  refused  to  permit  the  plain- 
47  L.  R.  A. 


tiff  to  enter  into  the  possession  of  said  min- 
ing claim  and  to  work  the  same ;  denied  that 
he  excluded  the  plaintiff  therefrom;  denied 
that  he  refused  to  give  to  plaintiff  a  state- 
ment of  the  expenses  of  the  development  of 
said  claim;  denied  that  plaintiff  offered  to 
pay  defendant  any  amount  due  from  his  said 
lessors,  or  either  of  them,  for  their  propor- 
tion of  said  expenses;  denied  that  the  value 
of  the  rents  and  profits  of  said  one-third  in- 
terest was  any  sum  of  money  whatever ;  and 
denied  that  plaintiff  was  damaged  in  any. 
sum  by  reason  of  defendant's  refusal  to  let 
plaintiff  into  the  possession  of  said  one- 
third  interest  under  said  lease,  or  for  exclud- 
ing him  therefrom.  But,  in  our  opinion, 
there  was  sufficient  evidence  to  support  a 
finding  of  the  jury  in  favor  of  the  plaintiff 
on  each  of  the  above  controverted  .points. 
There  was  evidence  to  the  effect  that  the 
plaintiff  repeatedly  requested  of  the  defend- 
ant to  be  let  into  the  possession  of  the  mine, 
to  work  the  same,  and  that  defendant  re- 
fused every  request;  that  defendant  threat- 
ened the  plaintiff  with  personal  violence  if 
he  entered  and  mined  the  ore;  that  he  re- 
fused to  permit  the  plaintiff  to  work  on  ore 
then  accessible  in  the  drifts,  and  on  which 
no  work  was  being  done  by  anyone ;  that  the 
plaintiff  requested  that  he  be  permitted  to 
sink  a  shaft  ftom  the  surface  to  the  bodies 
of  ore  on  their  dip,  below,  outside,  and  away 
from  the  level  on  which  defendant  was  work- 
ing, and  that  he  might  extract  the  ore  there- 
from, and  that  defendant  refused  to  permit 
him  to  do  so;  that  there  was  no  way  of 
reaching  the  ore  bodies  then  developed  ex- 
cept through  a  tunnel  from  the  surface  and 
connecting  incline;  that  the  defendant 
locked  the  door  that  was  at  and  in  the  mouth 
of  the  tunnel  every  night  after  the  plaintiff 
got  his  lease,  and  that  ne  threatened  to  scat- 
ter the  plaintiff's  brains  if  he  entered  there ; 
that  the  defendant  applied  to  the  plaintiff 
insulting  language  and  opprobrious  epithets, 
and  that  the  plaintiff  did  not  enter  and  work 
the  mine  for  fear  that  one  or  the  other  of 
them  might  get  killed  if  he  did  so.  The  evi- 
dence was  certainly  sufficient  to  support  a 
finding  of  the  jury  of  an  ouster  of  the  plain- 
tiff by  defendant. 

There  was  evidence  sufficient  to  support  a 
finding  that  the  plaintiff  offered  to  pay  the 
defendant  the  lessors*  proportion  of  all  ex- 
pense incurred  by  the  defendant  in  any  de- 
velopments of  the  mine  that  he  may  have 
made.  There  was  evidence,  also,  tending  to 
show  that  the  defendant  had  been  fully  reim- 
bursed for  all  such  expenses  by  the  proceeds 
of  ores  extracted  by  the  defendant  from  said 
mine.  It  appears  that  all  of  the  work  in  de- 
veloping the  mine  in  that  part  where  the 
defendant  was  working  and  from  which  the 
plaintiff  was  excluded  as  aforesaid  was  done 
by  lessees  of  the  mine,  and  that  all  the  bodies 
of  ore  found  there  were  found  by  such  les- 
sees. It  appears  that  the  first  lease  was 
given  by  Eugene  Howell  for  a  term  com- 
mencing on  the  14th  day  of  January,  1894, 
and  ending  on  the  14th  day  of  January, 
1895;  that  the  lessees  worked  eleven  months 
under  ground;  that  they  had  ten  or  eleven 


544 


NbYJlDJl  SUPBBICB  COUBT. 


Jau., 


men  at  work  from  January  to  November, 
1894,  and  then  three  men;  that  then  a  lease 
waa  given  from  January  to  August,  1895; 
that  on  this  lease  three  men  worked  up  to 
July  and  five  men  during  that  month;  that 
during  the  term  of  this  latter  lease  the 
lessees  discovered  and  developed  the  ore  body 
that  defendant  was  working  on  when  plain- 
tiff was  refused  possession;  and  that  all  the 
work  the  defendant  did  afterwards  was  on 
that  body  of  ore.  If  there  be  any  rule  of  law 
relating  to  the  rights  of  tenants  in  common 
with  respect  to  the  common  property  that 
would  justify  the  defendant  in  exduding  the 
plaintiff  from  entering  into  possession  and 
working  said  mine,  it  has  not  been  cited,  and 
we  know  of  no  such  rule. 

The  contention  of  appellant  that  the  dam- 
ages awarded  by  the  jury  are  excessive  and 
vindictive,  and  wholly  without  evidence  to 
support  them,  is  the  only  remaining  conten- 
tion that  we  regard  requires  special  consid- 
ation  in  this  opinion.  Counsel  asserts  "that 
there  was  no  proof  of  the  amount  of  ore  that 
Paul  would  have  mined,  the  number  of  tons 
that  he  could  have  removed,  the  number  of 
men  that  he  would  have  employed  or  could 
have  employed  profitably,  the  cost  of  remov- 
al at  that  time,  the  value  of  the  ore  then 
known  to  exist,  or  the  profit  per  ton  or  in 
gross."  There  was  evidence  to  the  effect 
that  the  plaintiff  was  a  practical  miner  of 
many  years*  experience  in  practical  mining; 
that  mining  was  his  business;  that  at  the 
time  he  tocS:  his  lease  the  mine  was  in  such 
condition,  and  such  bodies  of  ore  had  been 
and  were  then  exposed  in  the  undergound 
workings  by  other  lessees,  as  to  make  it  rea^ 
sonably  certain  that  a  large  amount  of  ore 
could  be  extracted  therefrom;  that  it  ap- 
peared to  be  reasonably  certain  from  the  ex- 
tent of  these  ore  bodies  in  said  workings 
and  their  dip  that  they  continued  downward 
out  and  beyond  where  the  defendant  was 
working,  and  could  be  tapped  by  a  perpen- 
dicular shaft  if  sunk  40  or  50  feet  deep  from 
the  surface;  that  the  plaintiff  intended  and 
proposed  to  sink  such  a  shaft,  and  work  the 
said  ore  bodies  below  the  level  on  which  the 
defendant  was  working,  and  raise  the  ore 
through  the  shaft;  that  other  practical  min- 
ers secured  a  lease  on  the  —  day  of  June, 
1897,  on  said  mine  for  the  term  of  one  year, 
sunk  a  shaft  52  feet  deep  at  the  place  where 
the  plaintiff  intended  to  sink  one,  struck  the 
said  ore  bodies,  and  mined  therefrom  1,150 
tons  of  ore  during  the  term  of  their  lease, 
with  five  men  working  four  or  five  months 
and  six  men  working  the  balance  of  said 
term.  Besides,  they  took  out  65  tons  from 
the  level  above,  or  1215  tons  in  the  aggre- 
gate. From  the  above  facts  the  jury  might 
reasonably  have  found  that  there  was  rea- 
sonable probability  that  the  plaintiff  could 
and  would  have  mined  from  1.000  to  1,200 
tons  of  ore  during  the  term  of  his  lease  if 
he  had  been  permitted  to  work  as  he  pro- 
posed and  intended  to  do.  It  appears  that 
the  ores  of  the  mine  were  valuable  only  for 
the  lead  and  silver  they  contained;  that  66 
per  cent  was  lead,  and  that  there  were  12 
or  13  ounces  of  silver  per  ton  of  ore;  that 
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on  the  market  price  of  lead  depended  mainly 
the  value  of  the  ore;  that  the  plaintiff  could 
have  sold  all  the  ore  he  could  have  mined  in 
1896  at  the  rate  of  $3.30  per  100  pounds  of 
lead  contained  therein.  It  was  agreed  be- 
tween the  jMirties  at  the  trial  that  when  the 
market  price  of  lead  was  $3.30  the  ore  was 
worth  $18.34  per  ton  over  and  above  cost  of 
shipping  to  market,  less  the  expense  of  min- 
ing and  sacking  the  ore;  that  it  required  14 
sacks  to  sack  a  ton  of  ore,  and  that  the  sacks 
cost  7  cents  apiece,  and  miner's  wages  were 
$3  per  day.  if  the  lessees  in  1897  prose- 
cuted the  work  every  day,  the  wages  of  their 
men  would  be  $6,030.  If  it  required  suffi- 
cient sacks  to  sack  all  the  ore  before  any 
shipments  were  made,  their  cost  would  be 
$1,190.  It  appears  from  the  evidence  that 
two  men  could  sack  10  tons  per  day.  Their 
wages  for  sacking  1,215  tons  would  be  $732. 
These  three  items  of  costs  of  mining  and 
sacking  of  1,215  tons  are  figured  at  the  high- 
est possible  costs  that  could  have  been  in- 
curred according  to  the  evidence.  It  is  not 
probable  that  the  men  worked  every  day  in 
the  year,  or  that  it  was  necessary  to  have 
on  hand  so  great  a  number  of  sacks  to  sack 
the  ore.  But,  taking  these  items  as  the  nec- 
essary costs  of  extracting  and  sacking  the 
1,215  tons  of  ore  from  $22,283,  the  gross 
yield  at  $18.34  per  ton,  and  a  profit  of  $14,- 
331  is  shown.  We  think  the  evidence  would 
have  justified  the  jury  in  finding  that  £he 
plaintiff,  as  a  practical  miner  of  long  experi- 
ence in  mining,  whose  business  was  that  of 
mining,  could,  and  would  probably,  have  ex- 
tracted such  quantities  of  ore  from  said  ore 
bodies  during  nis  said  term,  if  the  defendant 
had  not  excluded  him  therefrom,  and  sold 
the  same  at  such  market  price  then  existing, 
as  would  have  yielded  him  a  net  profit  even 
greater  than  the  sum  allowed  him  for  dam- 
ages. The  only  value  a  mine  has  to  a  lessee 
thereof  is  the  profits  arising  from  his  work- 
ing the  same,  and,  when  he  is  wrongfully  ex- 
cluded and  prevented  from  such  working, 
his  loss  consists  in  the  loss  of  profits  that  he 
would  have  made  but  for  such  exclusion. 
"The  adjudged  cases  very  clearly  show  that 
in  actions  to  recover  for  damages  resulting 
from  a  tort  a  more  liberal  rule  in  favor  of 
the  plaintiff  prevails  than  in  actions  to  re- 
cover for  a  loss  resulting  from  a  breach  of 
contract.  Yet  in  the  latter  class  of  cases 
the  overwhelming  weight  of  authority  sup- 
ports the  doctrine  that  profits,  when  not  en- 
tirely speculative,  may  be  taken  into  ac- 
count" {Terre  Haute  v.  Hudnut,  112  Ind. 
555,  13  N.  E.  686)  ;  and  it  is  only  required 
that  they  be  ascertained  with  a  reasonable 
degree  of  certainty  {Chapman  v.  Kirbyy  49 
111.  211).  "It  is  not  to  be  forgotten  that 
the  law  does  not  require  absolute  certainty 
in  any  case.  ...  In  civil  cases  all  that 
is  deemed  requisite  is  a  fair  and  reasonable 
degree  of  probability.  Lord  Mansfield  says, 
'that  the  only  degree  of  certainty  attainable 
in  judicial  proceedings  is  a  probable  one/ 
and  this  is  the  doctrine  of  logical  as  well  as 
of  law  writers.  It  is,  indeed,  impossible  to 
secure  any  higher  degree  of  certainty  in  hu- 
man affairs.  althouj;h  there  may  be  degrees 
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of  probability.  AJl  that  can  be  required  in 
any  case  or  upon  any  subject  is  that  the 
evidence  shall  tend,  with  a  fair  degree  of 
probability,  to  establish  a  basis  for  a  rele- 
vant inference."  Terre  Haute  v.  Hudnut, 
112  Ind.  567,  13  N.  E.  686.  "A  tenant  in 
common,  when  ousted  by  his  cotenant,  may 
recover  the  damages  resulting  from  the  oust- 
er, as  well  as  when  ousted  by  an  entire 
stranger  to  the  land."  Carpentier  v.  Mitch- 
ell, 29  Cal.  330,  and  cases  cited. 

The  order  appealed  from  %$  affirmed. 

Massey,  J.,  concurs. 

Belknap,  J.,  dissenting: 
The  written  instrument  which  is  the  basis 
of  thia  action  is  as  follows: 

Know  all  men  by  these  presents,  that  Eu- 
gene Howell,  of  the  county  of  White  Pine, 
state  of  Nevada,  the  party  of  the  first  part, 
and  Frank  Paul,  of  the  county  and  state, 
the  party  of  the  second  part,  do  covenant 
and  agree,  and  by  these  presents  do  cove- 
nant and  agree,  that  the  said  party  of  the 
first  part  hereby  leases  unto  the  said  party 
of  the  second  part  a  one-third  interest  in 
and  to  that  certain  mine  known  as  and  called 
the  *'Homestake  Mine,"  situated  in  Swansea 
cafion,  near  Shermantown,  White  Pine  min- 
ing district,  White  Pine  county,  state  of  Ne- 
vada.    This  lease  to  take  effect  and  go  into 
force  from  this  day,  and  to  continue  for  a 
period  of  one  year  up  to  and  including  June 
13.  1897.     The  provisions  of  this  lease  to  be 
as  follows:     The  party  of  the  second  part 
hereby  agrees  to  work  the  said  mine  in  a 
workmanlike  manner,  and  leave  the  mine  in 
as  good  a  condition  as  it  is  at  this  time.  The 
said  party  of  the  second  part  agrees  to  pay 
over  to  the  said  party  of  the  first  part,  or 
to  the  sheriff  of  White  Pine  county,  or  to 
C.  A.  Mathewson,  of  Hamilton,  White  Pine 
county,  Nevada,  as  shall  be  directed  by  the 
«aid  party  of  the  first  part,  royalty  from  all 
ores    and    ores    taken    out,  extracted,  and 
shipped  from  the  said  Homestake  mine  by 
tlie  said  party  of  the  second  part  or  by  any- 
one durinff  the  continuance  of  this  lease,  as 
follows :    The  party  of  the  second  part  agrees 
to  pay  one  dollar  ($1.00)  per  ton  net  money 
for  all  ores  shipped  and  worked  from  said 
mine  which  is  at  the  rate  of  three  dollars 
($3.00)   per  ton  for  all  ores  taken  out  and 
shipped  under  this  lease.    This  royalty  to  be 
net  over  everything,  and  no  expenses  of  any 
nature  to  be  deducted  from  same.     Said  roy- 
alty to  be  paid  upon  the  first  day  of  every 
month  to  the  party  or  parties  as  hereinbe- 
fore named,  together  with  duplicate  state- 
ments of  ores  worked  by  smelters.    The  said 
party  of  the  first  part  empowers  the  party 
of  the  second  part  to  ship  all  ores  that  may 
be  out  on  the  aumpe  and  extracted  from  said 
Homestake  mine  at  this  time,  the  ores  rep- 
resenting the  one-third  interest  as  named  in 
this  lease,  paying  the  royalty  therefor  as 
herein  named.     All  ores  to  be  marked  in  the 
name  of  the  Homestake  mine.     The  party 
of  the  second  part  agrees  to  post  a  notice 
upon  said  mine  at  once  that  said  mine  and 
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interest  will  not  be  responsible  for  any  debts, 
obligations,  expenses,  wages,  or  dues  of  any 
nature  or  character  whatsoever  during  the 
term  of  this  lease,  to  read  as  follows: 

Know  all  men  by  these  presents,  that  a 
one- third  interest  in  the  Homestake  mine 
has  been  leased  unto  Frank  Paul,  and  said 
mine  will  not*  be  responsible  or  said  Eugene 
Howell  will  not  be  responsible  or  holden,  or 
said  mine  holden,  for  any  debts,  obligations, 
wages  of  men,  expense  of  mining  supplies, 
or  any  dues  of  any  nature  or  character  what- 
soever during  the  term  of  this  lease.  In 
witness  whereof  we  have  this  13th  day  of 
June  1896,  set  our  hands  and  seals  at  Car- 
son City,  Nevada. 

Frank  Howell.  [Seal.] 

Frank  Paul.  [Seal.] 

We  unite  in  the  above  lease,  and  agree 
upon  and  accept  its  terms  and  conditions 
upon  tlie  understanding  that  the  royalty  or 
rental  mentioned  therein  shall  be  paid  to  C. 
A.  Mathewson,  to  be  by  him  held  in  trust 
and  on  special  deposit,  to  be  paid  over  when 
it  is  determined  to  whom  the  same  belongs. 
Irene  M.  Robinson.  [Seal.] 

Robt  M.  Clarke.  [Seal.] 

The  parties  have  called  it  a  lease,  but  the 
name  they  have  attached  to  it  can  make  no 
difference  as  to  its  legal  effect  Bainbridge, 
in  his  work  on  the  Law  of  Mines  and  Min- 
erals (page  236),  says:  "There  is  a  great 
distinction  between  a  lease  of  mines  and  a 
license  to  work  mines.  The  former  is  a  dis- 
tinct conveyance  of  an  actual  interest  or  es- 
tate in  lands,  while  the  latter  is  only  a  mere 
incorporeal  right  to  be  exercised  in  the  lands 
of  others.  It  is  a  profit  d  prendre,  and  may 
be  held  apart  from  the  possession  of  land. 
.  In  order  to  ascertain  whether  an  in- 
strument must  be  construed  as  a  lease  or  a 
license,  it  is  only  necessary  to  determine 
whether  the  grantee  has  acquired  by  it  any 
estate  in  the  land,  in  respect  of  which  he 
might  bring  an  action  of  ejectment.  If  the 
land  is  still  to  be  considered  in  the  posses- 
sion of  the  grantor,  the  instrument  will  only 
amount  to  a  license,  and,  though  the  grantee 
of  the  license  will  certeinly  be  entitled  to 
search  and  dig  for  mines  according  to  the 
terms  of  his  grant,  and  appropriate  the  pro- 
duce to  his  own  use,  on  payment  of  the  stip- 
ulated rent  or  proportion,  yet  he  will  acquire 
no  property  in  the  minerals  till  they  are  sev- 
ered from  the  land,  and  have  thus  become  li- 
able to  be  recovered  in  an  action  of  trover." 
Another  distinction  is  that  a  lease  is  a  con- 
tract for  exclusive  possession,  whereas  a  li- 
cense merely  gives  the  licensee  the  right  to 
use  the  premises  for  a  specified  purpose,  the 
possession  remaining  in  the  licensor.  "The 
authorities  are  agreed  that  a  license  to  dig 
and  take  ore  is  never  exclusive  of  the  li- 
censor, unless  expressed  in  such  words  as  to 
show  that  that  was  the  intention  of  the 
parties.  Where  the  license  simply  gives  the 
licensee  the  right  to  dig  and  take  ore,  the  li- 
censor may  take  ore  from  the  same  mine  at 
the  same  time,  and  also  grant  permission  to 
others  to  exercise  the  same  right."    SUa^ 
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Nbvada  Supbbm b  Court, 


Jan., 


T.  Trotter,  29  N.  J.  £q.  233;  Udlcomson  v. 
Wappoo  Mills,  85  Fed.  Rep.  907. 

It  will  be  noticed  that  under  the  provi- 
siong  of  the  instrument  above  set  forth  re- 
spondent acquired  no  estate  in  the  mine,  and 
that   his   possession    was    not  exclusive.     I 


conclude,  therefore,  that  the  instrument  is 
a  license,  and  that  plaintiff  acquired  no  in- 
terest thereby  except  as  to  ore  extracted  by 
him.  As  to  ore  not  extracted,  there  was  no 
change  of  ownership.  For  these  reasons  I 
dissent  from  the  judgment. 


^ 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


Betsey  E.   FELT,  Appt., 

V. 

Joseph  P.   FELT,  Reapt. 

^Interstate  comity  reauirea  that  a  de- 
eree  of  divorce  pronounced  hy  n  court 
of  the  atate  In  i>rhich  the  complainant 
i«  domiciled,  and  which  has  Jurisdiction  of 
the  subject-matter  of  the  suit,  shall.  In  the 
absence  of  fraud,  be  given  full  force  and  ef- 
fect, within  the  Jurisdiction  of  a  sister  state, 
notwithstanding  that  the  defendant  does  not 
reside  within  the  Jurisdiction  of  the  court 
which  pronounced  the  decree,  and  has  not 
been  served  with  process  therein ;  provided 
that  a  substituted  service  has  been  made  in 
accordance  witb  the  provisions  of  the  stat- 
ute of  that  state,  and  that  actual  notice  of  the 
pendency  of  the  suit  has  been  given  to  the 
defendant,  and  a  reasonable  opportunity  af- 
forded to  put  in  a  defense  thereto ;  and  pro- 
vided, further,  that  the  ground  upon  which 
the  decree  rests  is  one  which  the  public  policy 
of  the  state  in  which  it  is  sought  to  be  en- 
forced recognises  as  a  sufficient  cause  for  di- 
vorce. 

(December  22,  1899.) 

APPi^iAL  by  complainant  from  a  decree  of 
the  Court  of  Chancery  denying  a  divorce. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Air.  Frank  L.  Holt  for  appellant. 

Mr.  W.  B.  Williams,  for  respondent: 

A  judgment  of  divorce,  rendered  in  an- 
other state,  where  the  plaintiff  is  domiciled, 
by  a  court  having  jurisdiction  of  the  plain- 
tiff and  the  subject-matter,  will  be  treated 
as  conclusive  by  the  courts  of  this  state,  al- 
though the  defendant,  being  a  resident  of 
this  state,  was  not  served  and  did  not  appear 
to  the  suit  in  the  state  where  the  judgment 
was  rendered,  but  was  personally  served  with 
notice  of  the  suit  in  such  manner  as  to  af- 
ford such  defendant  knowledge  of  its  pur- 
pose, and  reasonable  time  to  defend. 

Doughty  V.  Doughty,  2S  N.  J.  Eq.  581; 
Fairchild  v.  Fairohild,  53  N.  J.  Eq.  678,  34 
Atl.  10;  Maynard  v.  Hill,  125  U.  S.  190,  31 
L.  ed.  654,  8  Sup.  Ct.  Rep.  732 ;  Ditaon  v. 
Ditson,  4  R.  I.  87. 

•H endnote  by  Qummsrb,  J. 


The  state  of  the  plaintiff's  residence  has 
power  to  change  his  or  her  status  or  legal 
position  in  the  community  as  to  marriage 
as  well  as  other  relations,  by  a  proceeding 
in  its  courts,  with  such  notice  to  the  non- 
resident party  and  to  the  world  as  is  reason- 
ably possible  under  the  circumstances,  which 
notice  may  be  either  constructive  or  actual, 
that  the  sijster  states  can  and  ought  to  recog- 
niise  and  give  effect  to  such  change  of  status 
by  the  exercise  of  interstate  comity,  as  be- 
ing in  accord  with  the  best  interest  of  the 
community. 

See  2  Bishop.  Marr.  Sep.  &  Div.  Bk.  VIII.; 
1  Nelson,  Div.  &  Sep.  fi  28 ;  2  Black,  Judgm. 
fi  932;  Harding  v.  Alden,  9  Me.  140,  23  Am. 
Dec.  549;  Ditaon  v.  Ditaon,  4  R.  I.  87 ;  Haic- 
kina  V.  Ragadale,  80  Ky.  353,  44  Am.  Rep. 
483 ;  Van  Oradal  v.  Van  Oradal,  67  Iowa,  35, 
24  N.  W.  579 ;  Thoma  v.  King,  95  Tenn.  60, 
31  S.  W.  983;  Smith  v.  Smith,  43  La.  Ann. 
1140,  10  So.  248;  Loker  v.  Gerald,  157  Mass. 
42,  16  L.  R.  A.  497,  31  N.  E.  709. 

Gummere,  J.,  delivered  the  opinion  of  the 
oourrt: 

The  appellant,  by  her  bill  in  this  case, 
seeks  a  decree  of  divorce  from  her  husband  for 
adultery,  and  also  for  desertion.  The  re- 
spondent has  pleaded,  in  bar  of  the  relief 
sought,  a  deoree  of  aibsolute  divoroe  obtained 
by  him  against  the  appellant  in  a  district 
court  of  the  territory  of  Utah.  A  full  re- 
cital of  the  averments  of  the  plea  is  not 
necessary.  It  is  sufficient  for  present  pur- 
poses to  say  that  the  truth  of  those  aver- 
ments is  conceded  by  the  appellant;  that 
from  them  it  appears  that  the  court  which 
rendered  the  decree  pleaded  had  jurisdiction 
of  the  subject-matter  of  the  suit,  and  of  the 
respondent  here,  who  was  the  complainant 
therein,  smd  who  at  the  time  of  the  institu- 
tion of  tlie  suit  was  a  bona  fide  resident  of 
the  territory  of  Utah;  that  the  domicil  of 
his  wife  was  in  this  state,  and  that  she  was 
neither  served  with  process  within  the  ter- 
ritory of  Utah,  nor  did  she  personally  sub- 
mit herself  to  the  jurisdiction  of  the  court, 
but  that  jurisdiction  was  obtained  by  publi- 
cation of  the  process  and  complaint  made  in 
accordance  with  the  statutes  of  Utah;  that. 


Note. — As  to  effect  of  divorce  In  other  state, 
see  also  Cummlngton  v.  Belchertown  (Mass.)  4 
L.  R.  A.  181,  and  note;  Thompson  v.  Thompson 
(Ala)  11  L.  R.  A.  444,  and  note;  Adams  v. 
Adams  (Mass.)  18  L.  R.  A.  275;  Kelley  ▼.  Kel- 
iey  (Mass.)  25  L.  R.  A.  806 ;  Bullock  v.  Bullock 
(N.  J.)  27  L.  R.  A.  218  :  Hilbish  v.  Battel  (Ind.) 
47  L.  R.  A. 


33  L.  R.  A.  783 ;  Dunham  t.  Dunham  (III.)  35 
L.  R.  A.  70;  Atherton  v.  Atherton  (N.  Y.)  40  L. 
R.  A.  291. 

As  to  validity  of  divorce  giranted  by  court  of 
foreign  country,  see  St.  Sure  v.  LIndsfelt  (Wla) 
19  L.  R.  A.  515. 
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in  additi<»i,  personal  serrice  thereof  was 
made  upon  her,  at  her  residence  in  New  Jer- 
sey, a  sufficiently  long  time  before  the  period 
within  which  to  muke  answer  had  expired 
to  afford  her  an  opportunity  to  defend  the 
suit,  if  she  had  desired  to  do  so;  and  that 
the  decree  was  granted  upon  two  grounds, 
viz.,  cruelty  and  desertion.  What  force  and 
effect  will  be  attributed  to  a  decree  of  divorce 
rendered  in  a  court  of  a  sister  state,  where 
the  jurisdiction  of  the  court  rests  solely  upon 
the  dumicil  of  the  complainant,  and  where 
the  defendant,  being  a  nonresident,  is 
brought  into  court  by  publication  and  the 
sernce  of  notice  outside  the  jurisdiction,  is 
a  question  of  first  impression  in  this  court. 
It  will  not  be  denied  that  the  preservation  of 
good  morals,  and  a  proper  regard  for  social 
relations,  make  it  desirable  that  such  a  de- 
cree should  be  considered  valid,  not  only  in 
the  state  where  it  is  pronounced,  but  in  every 
other  jurisdiction,  provided  the  grounds  up- 
on which  it  is  based  are  recognized  in  such 
jurisdiction  as  justifying  the  decree.  By  it 
the  matrimonial  relation  of  the  husband  and 
wife  is  terminated  in  the  state  in  which  it 
is  rendered.  Within  the  boundaries  of  that 
state  a  marriage  afterwards  contracted  by 
either  of  the  parties  with  a  third  person  is 
entirely  valid.  So,  too,  sexual  relations  be- 
tween the  former  husband  and  wife,  within 
that  jurisdiction,  subsequent  to  the  entry  of 
the  decree,  are  illicit,  unless  sanctioned  by  a 
new  marriage.  But,  if  the  decree  is  without 
extraterritorial  force,  the  entire  status  of 
both  parties  is  reversed  as  soon  as  they  pass 
beyond  the  limits  of  that  state.  A  subse- 
quent marriage  to  a  third  person  within  that 
state  then  bea)me8  void,  and  the  relations  of 
the  parties  to  it  become  adulterous;  while 
sexual  relations  between  the  parties  to  the 
decree,  which  are  meretricious  if  indulged  in 
within  that  state,  become  matrimonial  again 
when  indulged  in  without  its  borders.  A 
condition  of  the  law  which  makes  the  inter- 
course of  a  man  and  woman  either  legitimate 
or  adulterous,  as  they  happen  to  be  within 
the  limits  of  one  state  or  another,  is  not  to 
be  tolerated  any  further  than  is  plainly  re- 
quired by  public  policy. 

That  the  public  policy  of  New  Jersey  does 
not  require  that  recognition  should  be  re- 
fused to  a  decree  of  divorce,  rendered  by  a 
court  of  a  sister  state,  because  the  defendant 
had  her  domicil  in  another  state,  and  was  not 
within  the  jurisdiction  of  that  court,  seems 
to  me  plain.  State  policy,  when  determined 
by  the  legislature,  controls  the  judicial 
branch  of  the  government;  and  the  legisla- 
ture of  New  Jersey,  by  vesting  in  our  court 
of  chancery  sole  jurisdiction  over  the  sub- 
ject of  divorce,  and  then  authorizing  it  to 
render  decrees  divorcing,  a  vinculo,  resident 
complainants  from  nonresident  defendants, 
after  obtaining  jurisdiction  over  the  latter 
by  publication,  and  notice  served  out  of  the 
state  upon,  or  mailed  to  the  postoffioe  ad- 
dress of,  the  latter,  has,  as  it  seems  to  me, 
declared  what  our  policy  in  this  regard  shall 
be.  That  it  was  intended  by  the  legislature 
that  decrees  of  divorce  so  rendered  should  be 
valid  in  every  jurisdiction,  so  far  as  it  had 
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the  power  to  make  them  so,  goes  without 
saying;  and  it  cannot  be  conceived  that  it 
was  intended  that  we  should  refuse  to  ac- 
cord to  the  decrees  rendered  in  the  courte  of 
our  sister  states  against  nonresident  defend- 
ants, who  have  not  submitted  themselves  to 
the  jurisdiction  of  such  courts,  the  efficacy 
we  claim  for  our  own,  when  liable  to  the 
same  objection. 

As  hae  been  heretofore  stated,  the  ques- 
tion before  us  has  never  been  determine  in 
this  court.  It,  however,  received  considera- 
tion in  Doughty  v.  Doughty,  28  N.  J.  £q. 
581,  although  the  case  was  decided  upon  an- 
other ground.  In  that  case  Beasley,  Ch.  J., 
delivering  the  opinion  of  the  court,  says: 
"A  judgment  of  divorce,  resting  even  on  such 
a  contracted  foundation  aa  the  domicil  of 
one  of  the  parties  alone,  bears  with  it,  into 
other  jurisdictions,  a  title  to  respect,  and  in 
some  cases  a  claim  to  voluntary  adoption.  In 
such  instances,  I  regard  the  question  whether 
the  judgment  shall  be  extraterritorially  en- 
forced to  be  one  resting  entirely  on  the  con- 
sideration that,  in  a  matter  of  unusual  in- 
terest of  this  nature,  an  obligation  rests 
upon  every  government  to  carry  into  effect, 
as  far  as  is  reasonably  practicable,  and  as 
may  be  consistent  with  its  own  policy,  all 
foreign  judgmente.  But  an  appeal  of  this 
kind  to  interstate  comity  should,  I  think, 
never  prevail,  when  the  judgment  sought  to 
be  accredited  has  been  rendered  in  violation 
of  that  fundamental  axiom  of  justice  before 
referred  to,  that  the  parties,  before  their 
rights  are  adjudged,  shall  have  an  opportun- 
ity of  being  heard.  A  judgment  of  divorce 
proceeding  from  a  jurisdiction  founded  on 
domicil  would  uot  contravene  essential  rules 
of  natural  justice,  if  actual  notice  to  appear 
had  been  served  on  the  defendant  residing 
abroad.  It  is  true  that  a  notice  so  served  on 
a  litigant  out  of  the  jurisdiction  in  which  a 
suit  is  pending  may  add  nothing  to  the  ju- 
dicial right  to  take  cognizance  over  the 
cause,  but,  nevertheless,  it  may  impart  a 
quality  to  the  resulting  judgment  that  will 
serve  as  a  credential  to  it  in  a  foreign  juris- 
diction." There  is  much  contrariety  of  opin- 
ion upon  the  question  in  the  courts  of  the 
various  states,  but  the  weight  of  authority 
seems  to  support  the  view  expressed  in 
Doughty  v.  Doughty  to  this  extent,  at  least: 
that  interstate  comity  requires  that  a  decree 
of  divorce  pronounced  by  a  court  of  the  state 
in  which  the  complainant  is  domiciled,  and 
which  has  jurisdiction  of  the  subject-matter 
of  the  suit,  shall,  in  the  absence  of  fraud,  be 
given  full  force  and  effect  within  the  jurisdic- 
tion of  a  sister  state,  notwithstanding  that 
the  defendant  does  not  reside  within  the  juris- 
diction of  the  court  which  pronounced  the  de- 
cree, and  has  not  been  served  with  procoss 
therein;  provided,  that  a  susbtituted  service 
has  been  made  in  accordance  with  the  pro- 
visions of  the  statute  of  that  state,  and  that 
actual  notice  of  the  pendency  of  the  suit  has 
been  given  to  the  defendant,  and  a  reasonable 
opportunity  afforded  to  put  in  a  defense 
thereto;  and  provided,  further,  that  the 
ground  upon  which  the  decree  reste  is  one 
which  the  public  policy  of  the  state  in  which 
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it  is  sought  to  be  enforced  recognizes  as  a 
sufficient  cause  for  divorce.  That  view  com- 
mends itself  to  us,  and  we  think  that,  sub- 
ject to  the  limitations  mentioned,  the  courts 
of  New  Jersey  should,  as  a  matter  of  inter- 
state comity,  recognize  as  valid  a  decree  of 
divorce  rendered  by  the  court  oif  a  sister  state 
against  a  resident  of  this  state  who  has  not 
been  served  with  process. 

In  the  case  before  us,  the  court  pronounc- 
ing the  decree  which  has  been  pleaded  in 
bar  of  the  relief  sought  by  the  complainant 
was  a  court  of  the  domicil  of  the  present  de- 
fendant. It  had  jurisdiction  of  the  subject- 
matter  of  the  suit.    There  was  a  substituted 


sei-vice  of  process  upon  the  defendant  therein 
(the  present  complainant)  by  publication,  in 
accordance  with  the  provisions  of  the  Utaii 
statute.  Actual  notice  of  the  pendency  oi 
the  suit  was  given  to  her  in  time  to  have  en- 
abled her  to  make  defense  thereto,  if  she  httd 
desired  to  do  so.  There  is  not  even  a  sug- 
gestion that  the  decree  is  tainted  by  fraud, 
and  one  of  the  grounds  upon  which  it  rests, 
namely,  desertion,  is  recognized  by  the  laws 
of  this  state  as  justifying  the  dissolution  of 
the  mwrriage  relation. 

The  decree  appealed  from  should  be  of- 
fiffiied. 


OREGON  SUPREME  COURT. 


Amos  T.  YOUNG  et  al,  Reapte., 

V. 

STATE  of  Oregon,  Appt. 


( 


Or. 


) 


1.  Decl«ratlona  made  by  a  man  aa  to 
Iftla  oirn  Iftistorr  and  family  relations 

are  admissible  after  his  death,  for  the  pur- 
pose of  Identifying  him.  In  an  action  by  his 
relatives  against  the  state  to  recover  the  pro- 
ceeds of  his  estate,  which  has  been  escheated. 

2.  The  expense,  fnclvdfnff  reanonable 
CO  on  Bel  fees,  of  the  successful  defense  by 
the  state  of  actions  for  the  proceeds  of  prop- 
erty which  hss  been  escheated  In  proceedings 
that  were  regular  and  In  accordance  with  the 
statute,  may  be  deducted  from  the  recovery 
of  such  proceeds  by  subsequent  claimants  un- 
der Hiirs  Anno.  Laws,  i  8141. 

3.  Failure  to  set  np  previous  payment 
or  the  value  of  servlceB  of  speeial 
counsel  in  successfully  defending  prior  ac- 
tions against  the  state  for  the  recovery  of  the 
proceeds  of  escheated  property  will  not  pre- 
vent the  deduction  thereof  from  the  recovery 
against  the  state  in  a  subsequent  action  there- 
for, under  nill's  Anno.  Laws,  i  3141,  which 
provides  that  such  recovery  shall  be  "with- 
out Interest  or  costs  to  the  state." 

(January  29,  1000.) 

APPEAL  by  defendant  from  a  judgnMnt  of 
the  Circuit  .Court  for  Multnom/^  Coun- 
ty in  favor  of  plaintiffs  in  an  action  to  re- 
cover the  proceeds  of  property  escheated  to 
the  state  which  formerly  beloncred  to  John 
Fenstermacher,  deceased.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Russell  E.  Bewail,  Cbester  V. 
Dolphf  and  N.  H.  Bloomfield,  for  appel- 
lant: 

A  witness  can  be  heard  only  upon  oath  or 
affirmation,  and  he  can  testify  of  those  facts 
only  which  he  knows  of  his  own  knowledge, 
that  is«  which  are  derived  from  his  own  per- 
ception, exoept  in  those  few  express  cases  in 

NoTi. — As  to  admissibility  of  hearsay  evi- 
dence  to  prove  pedigree,  see  Bisenlord  v.  Clnm 
(N.  Y.)  12  L.  R.  A.  836.  and  other  cases  In 
note  tkereto;  also  Re  Picttens  (Pa.)  25  L.  R.  A. 
477. 
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which  his  opinion  or  inferences  or  the  deda- 
rations  oi  others  are  admissible. 
1  Hill,  Anno.  Laws  (Or.)  §  682. 
Evidence  may  be  given  od  the  trial  of  the 
following  facts: 

"H  4.  The  declaration  or  act,  verbal  or 
written,  of  a  deceased  person,  in  respect  to 
the  relationship,  birth,  marriage,  or  deatli 
of  any  person  related  by  blood  or  marriage 
to  such  deceased  person." 

Hill,  Anno.  Laws  (Or.)  fi  706  (696). 
These     provisions     are     substantially     a 
reiteration  of  the  rule  at  common  law. 
Greenl.  Ev.  fi  103. 

To  the  admissibility  of  declarations  when 
offered  as  authoritative  in  pedigree,  it  is 
essential  that  they  should  be  made  by  lawful 
relatives. 

Wharton,  Ev.  2d  ed.  §  202,  chap.  55,  S  213 : 
Wood,  Practice,  Ev.  ed.  1886,  §  98,  p.  275;  7 
Am.  ft  Eng.  Edc.  Law,  p.  74 ;  Tyler  v.  Fland- 
ers, 57  N.  H.  618;  Flora  v.  Anderson,  76  Fed. 
Rep.  233;  Fulkerson  v.  Holmes,  117  U.  S. 
397,  29  L.  ed.  918,  6  Sup.  Ct  Rep.  784; 
Blackburn  v.  CravTford,  3  Wall.  187,  18  L. 
ed.  191;  Thompson  v.  Woolf,  8  Or.  463; 
Wilmington  v.  Burlington,  4  Pick.  174;  1 
Rice.  Ev.  ed.  1892,  §  220b,  p.  416;  1  Taylor, 
Ev.  fiS  576-^79,  581;  2  Jones,  Ev.  fi§  316- 
322;  Abbott,  Trial,  Ev.  pp.  90-02;  Green- 1 
field  V.  Camden,  74  Me.  61. 

Relationship  must  be  established  by  other 
evidence  than  the  declarations  themselves, 
and  this  is  a  preliminary  question  for  the 
iudse. 
Abbott,  Trial,  Ev.  p.  92. 
As  evidence  of  pedigree,  the  dedarations 
of  a  deceased  person  as   to   {Hace   of   birth 
were  not  admissible  by  the  law  of  England. 
Braintree  v.  Hingham,  1  Pick.  247. 
Hearsay    evidence  is    not    adimssible    to 
prove  the  place  of  a  person's  birth. 
Wilmington  v.  Burlington,  4  Pidc  176. 
Messrs.  KilH^  A  MoreUuad,  for  respond- 
ents: 

The  declarations  offered  in  evidence  are  ad- 
missible  as   to  decedent's  identity  and   hit 
life,  in  a  proceeding  to  establish  the  right  of 
his  heirs  to  his  esUi^te. 
Every  man  establishes  his  identity  by  his 
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life  flrnd  his  oonversationa,  his  action«  and 
hi»  appearance.  From  the  very  necessity  of 
the  case  such  testimony  is  the  very  best  evi- 
dence that  can  be  produced,  and  is  absolutely 
convincing.  The  rules  of  evidence  are  built 
up  on  oommon  sense. 

WfaartoD,  Sv.  S  278. 

Deceased  spoke  without  motive,  aowl  his 
declarations  ooncerning  himself  are  admis^ 
Bible  testimony,  both  aa  to  his  pedigree  and 
his  identity. 

Thompson  v.  Woolf,  8  Or.  464;  1  Wharton, 
Bv.  S  209;  Shielda  v.  Boucher,  I'De  G.  &  S. 
51;  Hood  V.  Bewuchamp,  8  Sim.  26,  9  Am. 
A  Eng.  Enc.  Law,  p.  866;  Mullery  v.  HamiU 
tan,  71  Gku  720,  61  Am.  Rep.  2S8;  North 
Brookfield  v.  Warren,  16  Gray,  176;  Nehring 
F.  MoMurradn  (Tex.  Civ.  App.)  46  S.  W. 
1032;  Wise  v.  W^nn,  69  Miss.  688,  42  Am. 
Rep.  381 ;  Cuddy  v.  Broum,  78  111.  418. 

The  testimony  that  we  have  offered  is  ad- 
oiissible  both  as  to  pedigree  and  identity. 

Jackson  ew  dem,  Ross  v.  Colley,  8  Johna 
129;  State  use  of  Charlotte  HaU  Behool  v. 
Oreenwell,  4  Gill  &  J.  407 ;  Byers  v.  Wallace, 
87  Tex.  603,  28  8.  W.  1066,  29  S.  W.  760; 
Long  V.  MoDow,  87  Mo.  202 ;  Kenyon  t.  AsJ^ 
bridge,  35  Pa.  160;  €^ould  v.  Smith,  36  Me. 
513;  Eaton  v.  TaUmadge,  24  Wis.  222; 
Brown  v.  Lazarus,  6  Tex.  Civ.  App.  81,  25 
S.  W.  71;  Winder  v.  Little,  1  Yeates,  162; 
18  Am.  A  Eng.  Enc  Law,  p.  261 ;  Eisenlord 
V.  Clum,  126  N.  Y.  662,  12  L.  R.  A.  836,  27 
N.  E.  1024. 

Such  testimony  has  been  received  always; 
many  estates  have  been  saved  to  their  righ^ 
ful  heirs  by  such  testimony  without  erven  an 
objection.  Wherever  the  question  has  been 
raised  the  courts  have  held  it  admissible. 

Jackson  eoo  dem.  People  v.  Btz,  6  Cow.  314; 
Howard  v.  Russell,  75  Tex.  171,  12  S.  W. 
526;  Doe  ew  dem,  Moffit  v.  Witherspoon,  32 
N.  C.  (10  Ired.  L.)  186;  Adie  v.  Com.  26 
Gratt  712;  Hintze  V.  Krahhensohmidt  (Tex. 
Civ.  App.)  44  S.  W.  88. 

Bean,  J.,  delivered  the  opinion  of  the 
court:  • 

This  is  an  action  brought  to  recover  the 
proceeds  of  property  heretofore  escheated  to 
the  state.  The  fiacte  ar^  that  about  thirty 
or  forty  years  ago  a  man  calling  himself 
John  Fenstermacher  settled  in  Multnomah 
county,  where  he  continued  to  reside  until 
his  death,  in  1887,  and  in  the  meantime  ac- 
cumulated oonfliderable  property.  He  seems 
to  have  been  a  retiring,  eooentric,  and  some- 
what peculiar  man,  and,  exoept  in  a  very 
few  instances,  was  reticent  on  the  subject 
of  his  parentage,  antecedents,  and  history. 
Dying  intestate,  unmarried,  and  without 
known  heirs,  his  propei'ty  was  regulaily 
escheated  to  the  state,  in  the  manner  pro- 
vided by  statute  (Hill,  Anno.  Laws,  §§  3136 
et  seq.)  and  the  proceeds  thereof,  amount- 
ing to  $15,166.62,  were  paid  into  the  state 
treasury,  to  the  credit  of  the  escheat  fund. 
Within  the  time  allowed  by  law  (Id.  S  3141), 
this  action  was  brought  by  the  plaintiffs, 
who  claim  to  be  his  nephews  and  half-sisters, 
to  recover  the  escheated  assets.  To  prove 
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their  heirsliip,  they  gav«  evidenoe  to  the  ef- 
fect that  in  1826  or  1827  one  George  Fens- 
termacher aoMl  Elizabeth  Newiiard  were  mar- 
ried in  Pennsylvania,  and  as  a  result  of 
such  marriage  four  children  were  bom  to 
them,  to  wit,  Lavina,  Jonas,  Amanda,  and 
John;  the  two  latter  of  whom  died  at  an 
early  age,  unmarried.  About  1837  or  1838 
the  fa&er  deserted  the  family,  and  was 
never  afterwards  heard  of.  Lavina,  the  eld- 
est daughter,  then  a  girl  ten  or  eleven  years 
of  age,  went  out  to  work,  and  was  subsequent- 
ly married  to  John  Young,  a  stage  driver, 
by  whom  she  had  three  children,  one  oi  whom 
died  in  infancy,  and  the  other  two  are  plain- 
tiffs in  this  action.  The  mother,  Elizabeth, 
with  her  two  sons,  after  living  among  her  rela- 
tives a  short  time,  went  to  l]be  Northampton 
poor  house -in  1839.  From  there  Jonas  was 
bound  out  to  one  David  Keller,  of  Strouds- 
burg,  Pennsylvania,  where  he  remained  five 
or  six  years.  He  then  went  to  learn  the 
brick  mason's  trade  with  a  man  by  the  name 
of  Deal,  with  whom  he  remained  a  short 
time,  and  then  went  away  to  shift  for  hink- 
seli.  After  remaining  at  the  poor  house  for 
a  time,  his  mother  married  one  Osterman, 
by  whom  she  had  three  children,  who  are  al- 
so plaintiffs  in  this  case.  She  died  July  22, 
1889.  These  facts  were  proved  by  persons 
related  to  the  fandly,  many  of  whom  testi- 
fied from  their  own  knowledge.  The  plain- 
tiffs further  gave  evidenoe  to  the  effect  that 
in  June,  1855,  a  young  man  cailing  himself 
John  Fenstennacher  enlisted  at  Wilkesbarre, 
Pennsylvania,  in  Company  G.,  9th  regiment, 
United  States  infantry,  and  afterwards  came 
with  his  company  to  this  coast.  After  he 
enU««ted  he  was  arrested,  or  his  arrest  at- 
tempted, on  a  warrant  under  the  name  of 
Jonas  Fenstermaoher ;  but  by  some  arrange- 
ment or  management  of  the  captain  the  offi- 
cer was  not  allowed  to  take  him,  and  he 
went  on  with  his  company.  At  Ft.  Simcoe, 
about  1858  or  1859,  he  was  e^ccused  of  de- 
sertion, caught,  flogged,  and  dishonorably 
discharged.  The  plaintiffs  were  also  per- 
mitted, over  the  defendant's  objection  and 
exception,  to  prove  declarations  made  by  the 
young  man,  John  Fenetermacher,  at  Wilkes- 
barre, Pennsylvania,  about  the  time  of  his 
enlistment,  to  his  comrades  in  the  army,  from 
1855  to  1858;  and  by  the  deceased,  whose 
property  is  in  controversy,  to  the  citizens  of 
Portland,  concerning  his  past  life  and  his- 
tory, to  the  effect,  among  other  things,  that 
he  came  from  Pennsylvania,  and  his  given 
name  was  not  John,  but  Jonas;  that  he 
changed  it  to  conceal  his  identity;  that  his 
father  deserted  the  fejnily  when  he  was  a 
small  boy,  and  he  and  his  mother  went  to 
the  poor  house;  that  one  Dave  Keller  took 
him  out  and  kept  him  a  few  years,  when  he 
ran  away,  enlisted  in  the  army,  and  came 
\vith  his  company  to  Washington  territory; 
that  he  deserted,  was  flogged,  and  subsequent^ 
ly  discliarged,  and  came  to  Portland ;  that  he 
had  a  younger  brother,  and  a  sister  named  La- 
vina, who  married  a  stage  driver  named 
Young.  And  the  only  question  to  be  de- 
cided is  whether  such  evidenoe  is  competent. 
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It  is  contended  for  the  defendant  that  such 
declarations  were  not  adnoissible,  because 
there  was  no  eiridence  given  or  offered  on  the 
trial  showing  or  tending  to  show  that  the 
Fenstermacher  who  resided  near  Portland, 
and  whose  estate  is  in  controversy,  was  re- 
lated to  the  present  plaintiffs,  except  his 
own  declarations.  It  is  undoubtedly  the 
rule  that  declarations  of  a  deceased  person 
cannot  be  admitted  to  prove  the  pedigree  of 
other  pai-ties  unless  the  relationship  of  the 
declarant  to  such  parties  is  shown  by  evi- 
dence other  than  his  own  declarations. 
Thompson  v.  Woolf,  8  Or.  454.  But  the 
declarations  of  FenBtermacher  were  not  of- 
fered or  admitted  in  evidence  as  proof  of 
pedigree,  but  for  the  purpose  of  identifying 
him  as  the  Jonas  Fenstermacher  who  was 
born  and  formerly  lived  in  Pennsylvajua, 
and  who  is  shown  by  the  testimony  to  have 
been  a  relative  of  the  present  plaintiffs  in 
this  action.  Upon  this  question  it  is  said  in 
the  American  &  English  Bncydopedia  of  Law 
(vol.  9,  p.  866)  that  tae  ^'identity  of  person 
may  be  proved  by  the  ooncurrenoe  of  several 
characteristics.  In  a  question  of  identity, 
it  is  admissible  to  show  the  name  a  person 
bore,  his  personal  appearance  and  conversa- 
tions, ana  the  account  he  gave  of  himself, 
hi. 4  fiamily  connections,  and  associations." 
This  statement  of  the  law  is  fully  supported 
by  the  case  cited  {Mullery  v.  Hamilton,  71 
Ga.  720,  61  Am.  Rep.  288) ,  and  also  by  Wise 
v.  Wyrm,  59  Miss.  588,  4Z  Am.  Rep.  381. 
The  facts  in  the  latter  case  are  quite  similar 
to  those  now  under  consideration.  A  man 
calling  himself  Charles  Wise  lived  in  Holmes 
county,  Mississippi,  continuously  for  many 
years;  and  dying  intestate,  unmarried,  and 
without  known  heirs,  his  property  was  by 
regular  proceedings  escheated  to  the  state. 
Within  the  time  limited  by  the  statute,  an 
action  was  brought  for  the  recovery  of  the 
property  by  parties  claiming  to  be  heirs  at 
law  of  the  decedent.  In  support  of  their 
contention  they  proved  that  they  were  the 
children  of  Thomas  Wise,  formerly  a  resi- 
dent of  a  place  known  as  ''Hell's  Corner,"  in 
Virginia ;  that  nearly  fifty  years  before  their 
father  had  a  younger  broldier,  named  Charles, 
who,  having  seduced  a  young  lady  of  respec- 
table family,  fied  the  countrv  to  escape  the 
consequences  of  his  act,  and  announced  at 
the  time,  to  an  intimate  friend,  that  he  ex- 
pected to  go  to  Mississippi,  and  should  take 
care  that  no  one  in  Virginia  should  ever  dis- 
cover the  place  of  his  future  home.  From 
that  time  forth,  until  within  a  short  time 
before  the  bringing  of  the  action,  nothing 
was  ever  heard  in  Virginia  of  the  subsequent 
career  of  Charles  Wise.  Having  made  this 
character  of  proof  the  plaintiffs  proposed  to 
prove  by  two  witnesses  thai/  the  man  known 
in  Holmes  county  as  Charles  Wise,  and  whose 
estate  was  in  litigation,  told  them  that  he 
came  from  a  place  in  Virginia  known  as 
"Hell's  Corner/'  that  he  had  there  a  brother 
named  Thomas,  and  that  he  had  left  there 
because  of  some  trouble  about  a  wtMnan. 
This  testimony  was  excluded  by  the  trial 
court,  but  upon  an  appeal  the  supreme 
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court,  after  an  examination  of  the  question, 
held  the  evidence  competent,  and,  speaking 
through  Mr.  Justice  Chalmers,  said:  'in- 
dependently of  these  or  of  any  authorities, 
we  think,  ex  necessitate  ret,  and  as  a  matter 
of  common  sense,  that  declarations  such  as 
were  offered  here,  and  under  the  circum- 
stances here  existing,  should  always  be  re- 
ceived in  evidence.  They  stand  to  some  ex- 
tent upon  the  footing  of  declarations  against 
interest,  or  of  ^v4iat  Mr.  Wharton  calls  'self- 
disserving  declarations.'  If  they  be  not  ad- 
mitted, there  must  be  in  many  cases  a  fail- 
ure of  justice.  No  man  who  knew  Charles 
Wise  in  Virginia  ever  saw  him  here,  and  no 
nmn  who  knew  him  here  ever  saw  him  in  Vir- 
ginia; aikd,  if  we  reject  his  own  statements 
as  to  who  he  was  and  whence  he  came,  these 
inquiries  must  remain  forever  unanswered. 
If  such  be  the  rule  of  law,  it  must  be  impos- 
sible legally  to  establish  the  ideuUty  of  very 
many  travelers  who  die  among  stnangers  in 
distant  lands,  although  in  point  of  fact  there 
may  not  be  in  any  man's  mind  the  slightest 
doubt  as  to  who  they  were."  In  Mullery  v, 
Hamilton,  71  Ga.  720,  51  Am.  Rep.  288, 
a  legacy  had  been  left  to  a  certain  child;  and 
the  question  was  whether  be  urvived  the 
testatrix,  euiA.  whether  a  certain  person  who 
did  survive  her  and  claimed*  to  be  the  legatee 
was  such  in  fact.  On  the  question  of  iden- 
tity it  was  held  admissible  to  show  the  name 
such  person  bore,  his  personal  appearance 
and  conversation,  and  the  account  he  gave 
of  himself,  his  family  connections,  and  asso- 
ciations. The  doctrine  of  this  case  is  ap- 
proved bv  the  civil  court  of  appeals  of  Texas 
in  Nehring  v.  McMurrai/n,  45  S.  W.  1032; 
and,  although  the  opinion  in  the  Nehring 
Case  was  subsequently  modified  (Tex.  Civ. 
App. ;  46  S.  W.  369 )  b^use  it  appeared  that 
the  person  who  made  the  declarations  was 
living  at  the  time  of  the  trial,  the  general 
doctrine  does  not  seem  to  ha/ve  been  dis- 
turbed. In  Cuddy  v.  Brown,  78  III.  415,  and 
Adie  V.  Com.  25  Gratt  712,  evidence  of  this 
character  seems  to  have  been  admitted  with- 
out objection.  And  in  Thompson  v.  Woolf, 
8  Or.  454,  it  was  said  by  this  court  that  such 
evidence  would  have  been  competent  if  it  ha4l 
been  offered  on  the  trial.  From  these  au- 
thorities,— and  they  are  the  only  ones  di- 
rectly in  point  lo  which  our  attention  has 
been  called^  or  which  we  have  been  able  tci 
find, — we  conclude  that  there  was  no  error 
in  admitting  the  testimony  referred  to.  As 
having  more  or  less  bearing  upon  the  general 
question,  reference,  however,  is  made  to  Hub- 
back,  Evidence  of  Succession,  457 ;  Wharton, 
Ev.  §  208 ;  Gillett,  Indirect  ft  Collateral  £v. 
§  143;  Jackson  ew  dem.  People  v.  Etx,  6 
Cow.  314;  Howard  v.  Russell,  76  Tex.  171, 
12  S.  W.  525 ;  Byen  v.  WtMaoe,  87  Tex.  503, 
28  8.  W.  1066,  and  29  S.  W.  760;  North 
Brookfield  v.  Wwrren,  16  Gray,  171;  Bintxe 
V.  Krdbhenschmidt  (Tex.  v>iv.  App.)  44  S. 
W.  38;  Brown  v.  Broion  (Tex.  Civ.  App.)  36 
S.  W.  918. 

It  is  held  in  Fenstermacher  v.  State,  19 
Or.  508,  25  Pac.  142,  that  a  proceeding  of  this 
kind  is  an  action  at  law,  and  therefore  the 
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findings  of  the  trial  court  upon  controverted 
facts  axe  not  open  to  review  here.  The  court 
below  found  th&t  the  plaintiil's  were  the  heirs 
at  law  of  the  deceased,  and  entitled  to  recov- 
er, and  such  finding  is  conclusive  upon  this 
appeal. 

The  only  remaining  question  is  the  amoun-t 
to  which  the  plaintiffs  are  entitled.  The  evi- 
dence shows  the  original  amount  of  the  es- 
cheated aasets  to  have  been  $15,165.62,  but 
that  the  state  has  paid  out  $1,995.05  for  costs 
and  expenses  necessarily  incurred  in  suc- 
cessfully defending  two  certain  actions 
brought  to  recover  the  fund  by  parties  claim- 
ing to  be  entitled  thereto;  and  the  court  be- 
low found  that  $1,000  is  a  reasonable  com- 
pensation for  special  counsel  employed  by  the 
governor  to  defend  this  action,  and  held  that 
the  state  was-  entitled  to  retain  from  the 
escheated  assets  the  amount  of  money  so 
paid  out,  and  such  counsel  fees,  and  entered 
judgment  in  favor  of  plaintiffs  for  the  re- 
mainder. From  this  judgment-  the  plain- 
tiffs prosecute  an  appeal,  but,  in  our  opinion, 
it  must  be  affirmed.  The  proceedings  for 
the  escheat  of  Fenstermacher's  property  hav- 
ing been  in  all  things  regular  a!nd  in  accord- 
ance with  the  statute,  the  judgment  therein 
is  conclusive,  and  vested  the  title  to  the  prop- 
erty in  the  state,  save  and  except  as  the  rights 
of  subsequent  claimants  are  preserved  by  9 
3141.  11  Am.  &  Ehtg.  Elnc.  Law,  2d  ed.  p. 
328;  BamUton  v.  Broton,  161  U.  S.  256,  40 
li.  ed.  691,  16  Sup.  Gt.  Rep.  585.  That  section 
provides,  in  substance,  that,  within  ten  years 
after  a  judgment  in  an  escheat  proceeding, 
a  person  not  a  party  or  privy  thereto  may 
file  a  petition  in  the  circuit  court  of  the 
county,  where  the  information  was  filed, 
showing  his  claim  or  right  to  the  property 
or  prooseds  thereof,  a  copy  of  which  must  be 
served  upon  the  dietrict  attorney,  who  must 
anawer  the  same;  and  the  court  is  thereupon 
required  to  try  the  issue  as  in  a  civil  action, 
and,  if  it  is  determined  that  such  person  is 
entitled  to  the  property  or  the  proceeds 
tbereol,  it  must  order  the  property,  if  it  has 
not  been  sold,  to  be  delivered  to  him,  or,  if 
sold,  and  the  proceeds  paid  into  the  state 


treasury,  then  it  must  order  the  secretary  of 
state  to  draw  his  warrant  on  the  atate  treas- 
urer for  the  payment  of  the  same,  "but  with- 
out interest  or  costs  to  the  state."  It  is 
by  virtue  of  this  statute  only  that  the  plain- 
tiffs have  any  standing  in  court,  and  they 
are  entitled  to  just  what  the  statute  allows 
them,  and  no  more;  and  that  is  a  right  to 
the  fund,  "but  without  interest  or  costs  to 
the  state,"  which  plainly  contemplates  that 
it  shall  be  paid  to  them,  less  such  costs  and 
expenses  as  the  state  may  have  incurred  on 
account  thereof.  It  seema  to  be  the  priuMiry 
idea  of  the  statute  that  the  state  shall  in- 
cur no  oosto  or  expenses  on  account  of 
escheated  assets  or  funds.  Section  3140 
provides  that  the  court  before  whom  escheat 
proceedings  are  conducted  shall  allow  to  the 
district  attorney  a  reasonable  fee  for  con- 
ducting the  some,  not  exceeding  10  per  cent, 
which  shall  be  paid  out  of  the  fund  itself; 
and  §  3144,  that  the  fees  of  special  counsel 
employed  by  the  governor  shall  be  paid  out 
of  the  proceeds  arising  from  the  proceedings. 
In  our  opinion,  therefore,  the  plaintiffs  in 
this  case  are  entitled  to  the  fund  paid  into 
the  state  treasury,  less  the  ooate  and  ex- 
penses incurred  by  the  stete  in  preserving 
and  defending  it.  The  reasonableness  of 
such  coste,  expenses,  and  attorney's  fees  is 
not  challenged ;  nor  is  there  any  question  as 
to  the  necessity  for  incurring  them.  It  is 
claimed,  however,  that  because  the  anflwer 
to  this  proceeding  does  not  set  up  or  allc^ 
the  previous  payment,  nor  the  value,  of  the 
services  of  special  counsel,  it  oi^ht  not  to 
be  allowed ;  but  proceedings  of  this  character 
are  statutory,  and  the  strict  rules  of  plead- 
ing in  ordinary  aotions  do  not  apply.  The 
direction  of  the  stetute  that  the  money  shall 
be  paid  over  to  the  claimant,  "without  inter- 
est or  coste  to  the  state,"  is  the  measure  of 
the  court's  authority  in  the  premises,  and 
must  be  observed,  although  the  answer  to 
the  petition  may  be  in  some  respeote  in- 
formal or  defective. 

It  follows  that  the  judgment  of  the  court 
helou)  must  he  affirmed,  and  it  is  so  ordered. 


MISSOURI  SUPREME  COURT. 


STATE  of  Missouri  upon  Information  of  E. 
C.  CROW,  Attorney  General, 

V. 

.  Siegmund  L.  KRAMER. 

(150  Mo.  89.) 

The   power   to   decide   between   eandl- 
d«tea    for  Justice    of    tbe   peace   wbo 


have  an  eanal  nnmber  of  ▼ote«,  which 
Rev.  Stat.  1889.  i  6099,  attempts  to  give  to 
county  courts,  is  denied  by  the  Missouri  Coo 
stltution,  which  provides  for  the  election  of 
Justices  of  the  peace,  without  making  any 
provision,  or  authorizing  the  general  assembly 
to  make  any  provision,  for  deciding  In  case 
of  a  tie,  while  It  does  make  such  provision 
In  respect  to  other  officers. 

(May  30,  iraa.) 


NOTB. — Decision  of  tie  vote  at  election. 

I.  In  the  absence  of  statutory  provisions. 
II.  Statutory  provisions  appUoahle  to  tie  vote, 

a.  General  statement  as  to. 

b.  Decisinn  by  lot. 

1.  Constitutionality    and    construc- 

tion. 

2.  Effect  of,  on  contest  and  right, to 

contest, 
47L.R.  A. 


Il.^-contlnued. 

c.  Casting  vote  by  presiding  officer. 

d.  Appointment  or  election  on  failure  to 

elect  or  to  fill  vacancy. 
III.  Summary. 

I.  In  the  absence  of  statutory  provisions. 

In  the  absence  of  statutory  provision  on  the 
subject.  In  case  of  a  tie  vote  there  Is  no  eleo 
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(\  UO  WARRANTO  proceeding  certified  to 
Vt  the  Supreme  Court  by  the  St.  Louis  Ck)urt 
01  Appeals,  which  was  brought  for  the  pur- 
pose of  determining  the  right  of  respondent 
to  the  ofKce  of  justice  of  the  peace  for  the 
Fourth  District  of  the  City  of  St.  Louis. 
Judgment  of  owtter. 

Statement  by  Marshall,  J. : 

This  is  a  proceeding  by  quo  warranto  in- 
stituted m  the  St.  Louis  court  of  appeals  by 
the  attorney  general,  in  his  official  capacity, 
to  oust  respondent  from  the  office  of  justice 
of  the  peace  for  the  fourth  district  of  the 
city  of  St.  Louis.  The  return  of  the  respond- 
ent shows  that  at  the  general  election  in  No- 
vember, 1898,  respondent  and  James  Griffen 
were  the  only  candidates  for  said  office,  and 
that  the  election  resulted  in  a  tie  vote,  each 
receiving  3,766  votes ;  that  the  board  of  elec- 
tion commissioners  certified  this  result  to  the 
circuit  court,  which  in  turn  certified  it  to  the 
mayor  of  that  city,  who  commissioned  re- 
spondent to  said  office.  The  power  of  the 
mayor  is  alleged  to  be  complete,  under  §{ 
6099,  6092,  Rev.  Stat  1880.  The  relator  de- 
murred to  the  return.  The  St  Louis  court 
of  appeals  held  that  there  is  a  constitutional 
question  involved  in  the  case,  and  hence  cer- 
tified the  case  to  this  court. 

Mea^a,  E.  O.  Grow,  Attorney  General,  R. 
T.  BrownriKS*  and  Jesse  A.  McDonald 

for  relator. 

Mvssra.  Fisse  ft  Kortjolm,  for  respond- 
ent: 

The  plain  effect  of  the  statute  is  to  trans- 
fer to  the  mayor  oi  the  city  of  St.  Louis  a 


jurisdiction  elsewhere  in  this  state  and  for- 
merly within  this  territory  exercised  by  the 
county  court. 

The  power  of  the  legislature  to  thus  put 
upon  the  mayor  of  the  city  the  duty  to  per- 
form oil  that  is,  in  S  6099,  Rev.  SUt.  1899, 
required  of  the  county  court  will  not  be  dis- 
puted. 

The  power  given  to  a  political  officer  or 
body  of  political  officers  to  decide  the  elec- 
tion is  not  inimical  to  any  provision  of  the 
Constitution. 

Lewis  V.  mtate  ex  reL  Mayo,  12  Mo.  128. 

The  duty  to  be  performed  in  the  exercise  of 
the  authority  conferred  by  law  upon  the 
county  court  "to  decide"  an  election  is  not  a 
judicial  duty,  but  an  executive  or  ministe- 
rial function, — merely  a  power  to  determine, 
i.  e.,  end,  a  tie  by  giving  a  casting  vote. 
There  is  therefore  no  impropriety  in  the  stat- 
ute that  transfers  this  duty  to  an  executive 
officer  because  of  the  abolition  of  the  body 
to  whom  this  power  was  formerly  given. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

Respondent  bases  his  right  and  title  to  the 
office  in  question  upon  the  commission  issued 
to  him  by  the  mayor  of  St.  Louis,  and  claims 
that  the  mayor  had  full  power  to  do  so,  under 
§§  6099,  6092,  Rev.  Stat.  1889.  and  that  § 
6099  is  a  constitutional  enactment,  as  inter- 
preted by  this  court  in  the  case  of  Levoia  v. 
&tat€  ew  rel.  Mayo,  12  Mo.  128. 

The  Constitution  ({  37,  art  6)  provides: 
'*Tn  each  county  there  shall  be  appointed  or 
elected  as  many  justices  of  the  peace  as  the 


tlon,  and  without  such  authority  neither  elec- 
tion officers  nor  candidates  have  the  power  to 
determine  the  result  by  lot.  Beck  v.  Wayne 
County  Election  Comrs.  103  Mich.  192,  61  N. 
W.  846:  State  v.  Adama,  2  Stew.  (Ala.)  231; 
State  e»  rttl.  Heath  v.  Kraft.  18  Or.  650,  23  I»ac. 
668 ;  Reed  v.  Cosden  (Md.)  1  Clarke  ft  H.  Cong. 
Elect.  Cas.  353 :  Tulee  v.  Mallory,  2  Cong.  Elect. 
Caa.  608,  Senate  Elec.  Cas.  146. 

And  no  certificate  of  election  should  be  given 
In  such  a  case  to  anyone.  Reed  v.  Cosden  (Md.) 
1  Clarke  &  H.  Cong.  Elect.  Cas.  353,  384. 

And  the  power  to  give  a  deciding  vote,  if  not 
expressly  given,  cannot  be  allowed  by  implica- 
tion.    State  V.  Adams,  2  Stew.   (Ala.)  231. 

Thus,  where  in  a  caucus  each  of  two  candi- 
dates for  delegate  to  a  political  convention  re- 
ceived six  votes,  which  was  the  highest  number 
cast  for  any  one  candidate,  and  a  bystander 
drew  from  his  pocket  a  handful  of  coins  and 
the  two  candidates  made  their  choice  of  odd  or 
even,  the  one  in  whose  favor  the  victory  re- 
sulted on  a  count  of  the  coins  was  not  entitled 
to  a  seat  as  delegate.  Beck  v.  Wayne  County 
Election  Comrs.  103  Mich.  192.  61  N.  W.  346. 

And  a  decision  of  an  election  for  the  office 
of  town  marshal  of  a  town  in  which  two  candi- 
dates had  received  a  tie  vote,  made  by  the  board 
of  examiners  by  casting  lots,  would  be  illegal 
and  void  where  the  special  act  under  which  the 
election  was  held  neither  re^juired  nor  author- 
ised them  to  do  more  than  to  examine  the  polls 
and  report  the  legal  votes  cast  for  each  of  the 
candidates :  and  where  such  a  tie  exists  the 
board  cannot  be  compelled  by  mandamus  to  de- 
cide It  by  casting  lots.  Hammock  v.  Barnes, 
4  Rush,  390. 

So.  where  an  election  for  Justice  of  the  peace 
held  in  1898  resulted  in  a  tie  it  was  a  nullity, 
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the  statute  providing  for  a  decision  In  case  of 
a  tie  being  unconstitutional,  and  under  Mo. 
act  1891,  p.  175.  providing  that  In  certain  cities 
the  election  for  Justice  of  the  peace  shall  be 
held  in  1894  and  every  four  years  thereafter, 
no  other  election  can  be  held  for  that  office 
until  1902,  and  ihe  term  of  the  justice  previous 
In  ofHce  continues  until  that  time.  State,  tx 
rel.  Crow  v.  Smith  (Mo.)  54  S.  W.  222. 

And  In  an  election  contest  In  which  it  was 
found  that  there  was  a  tie  vote  and  the  judg- 
ment neither  confirmed  nor  annulled  the  elec- 
tion, neither  of  the  parties  can  recover  costs. 
Soto  V.  Vannoy.  65  Cal.  285,  8  Pac.  895. 

So.  In  a  deliberative  body  of  a  limited  num- 
ber of  members  four  ballots  are  not  sufficient 
to  elect  a  candidate  where  eight  members  were 
present,  though  one  of  the  other  four  votes  was 
a  blank,  but  this  was  put  upon  the  ground,  not 
that  it  was  a  tie  vote,  but  that  the  four  votes 
did  not  represent  a  majority  of  the  members 
present  and  voting.  Lawrence  v.  Ingersoll.  8S 
Tenn.  52,  6  L.  R.  A.  308.  12  S.  W.  422. 

But  if  illegal  votes  were  cast  on  either  or 
both  sides  the  election  Is  not  vitiated  by  a  lie 
vote.  State  es  rel.  Heath  v.  Kraft,  18  Or.  550, 
23  rac.  663. 

And  where  at  a  convention  an  attempt  was 
made  to  elect  a  temporary  chairman,  which  re- 
sulted in  a  tie,  and  pending  the  balloting  the 
question  was  raised  as  to  whether  two  of 
those  present  and  voting  were  entitled  to  vote, 
it  was  proper  to  refer  the  solution  of  the  ques- 
tion to  a  committee  appointed  ^or  that  pur- 
pose, where  such  reference  was  made  in  good 
faith.  Beck  v.  Wayne  County  Election  Comrs. 
103  Mich.  192,  61  N.  W.  340. 

And  the  People  may  prove  In  a  proceeding  In 
the  nature  of  a  quo  warranto  a;r»Inat  a  person 
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public  good  may  require,  whose  powers,  du- 
ties, and  duration  in  office  shall  be  regulated 
by  law."  The  Constitution  makes  no  provi- 
sion for  determining  the  election  in  case  of  a 
tie  vote  for  justice  of  the  peace,  but  the  gen- 
eral assembly  has  enacted  S  6099,  Rev.  Stat. 
1889,  \vhich  is  as  follows:  "Whenever  two 
or  more  persons  shall  have  an  equal  number 
of  votes  for  justices  of  the  peace  for  any 
township,  or  there  is  a  contested  election,  the 
county  court  shall  decide  the  same."  The 
general  assembly,  by  S  6092,  Rev.  Stat.  1889, 
divided  the  city  of  St.  Louis  into  fourteen 
districts  for  the  election  of  justices  of  the 
|>eace.  and  provided:  "And  all  powers  and 
duties  now  conferred  by  law  on  the  county 
oourt  and  county  clerk,  respectively,  relating 
to  justices  of  the  peace,  shall,  in  the  city  of 
St  Louis,  be  vested  in  the  mayor  and  city 
register,"  etc. ;  and  it  is  claimed  that  as  the 
f>o\ver  to  "decide"  in  case  of  a  tie  between  two 
candidates  for  justice  of  the  peace  is  vested 
in  the  county  court,  by  §  G099,  and  as  the 
powers  and  duties  of  the  county  courts  re- 
lating to  justices  of  the  peace  are,  in  St. 
Ix)ui8,  vested  in  the  mayor,  by  fi  6092,  the 
mayor  had  full  authority  to  decide  the  tie 
by  appointing  respondent,  and  that  §  6099 
has  been  held  to  be  a  constitutional  enact- 
ment in  ihe  Letoia  Case,  cited. 

Similar  questions  have  arisen  in  other  ju- 
risdictions, to  which  reference  is  here  made, 
to  throw  light  upon  the  constitutional  and 
statutory  provisions  in  our  state  hereinafter 
discussed. 

In  Indiana  the  Constitution  provides  that 
all  elections  shall  be  by  ballot     Const,  art. 


2,  fi  13.  The  sUtutes  (Rev.  Stat  1881,  § 
4736),  provide  that  in  case  of  a  tie  the 
judges  of  election  shall  "determine  by  lot 
the  person  entitled  to  the  office."  This  stat- 
utory provision  has  been  held  constitutional, 
and  not  violative  of  the  provision  of  the 
Constitution  requiring  all  elections  to  be  by 
ballot.  Johnson  v.  State  ex  rel.  Sefton,  128 
Ind.  16,  12  L.  R.  A.  235,  27  N.  E.  422 ;  WilU 
V.  titatc  ex  rel  Hughes,  128  Ind.  359,  27  X.  E. 
423 ;  Kimerer  v.  State  ex  rel.  Black,  129  Ind. 
589,  29  X.  E.  178.  Consult  also  State  ex  rel. 
Clifford  V.  McMullen,  46  Ind.  307. 

In  Oregon  the  statute  provides  that,  in 
case  of  a  tie,  it  shall  be  settled  by  lot  In 
Dunham  v.  Hyde,  30  Or.  385,  48  Pac.  422,  it 
was  held  that  a  town  recorder  had  no  power 
under  this  statute  to  have  a  tie  between  two 
candidates  for  town  marshal  settled  by  lot, 
but  the  constitutionality  of  the  statute  was 
not  discussed  or  decided. 

In  New  Jersey  the  statute  (Revision,  p. 
1201,  fi  45)  provides  that  in  case  of  a  tie  for 
a  municipal  office  the  town  committee  shall 
"elect  between  those  having  an  equal  num- 
ber of  votes  unless  tliey  deem  a  special  town 
meeting  for  those  purposes  advisable,  and 
in  that  case  they  shall  have  power  to  call 
such  special  town  meeting,"  etc.  In  State 
ex  rel.  Brown  v.  Boden,  51  N.  J.L.  114, 16  Atl. 
58,  it  was  held  that,  after  the  town  commit- 
tee had  ordered  a  special  election,  it  could 
not  reconsider  its  action  and  settle  the  tie  by 
electing  one  of  those  having  an  equal  number 
of  vot^.  The  constitutionality  of  the  stat- 
ute was  not  passed  upon. 

In  State  ex  rel.  Mahoney  v.  MoKinnon,  8 


appointed  supervisor  by  a  justice  of  the  peace 
of  a  town  on  the  supposition  that  there  had 
been  a  failure  to  elect  at  the  preceding  town 
meeting,  at  which  It  appeared  a  tie  vote  had 
resulted  between  the  two  candidates,  that  a 
7ote  had  been  given  intended  for  the  relator  In 
which  only  the  initial  letters  of  his  name  were 
Inserted,  which  was  rejected,  but  which  if  al- 
lowed would  have  elected  him.  People  tx  rel, 
Eastman  v.  Seaman,  5  Denlo.  409. 

So,  In  Trueheart  v.  Addlcks,  2  Tex.  217,  it 
was  conceded  that  if  an  election  results  In  a 
tie  between  the  opposing  candldatea  there  is 
DO  election :  but  the  question  In  the  case  was 
as  to  the  powers  and  duties  of  certain  officers 
In  counting  votea 

And  in  State  ex  rel.  Rosenheim  v.  Hoyt,  2 
Or.  246,  it  was  held  that  an  election  for  city 
marshal,  held  by  the  city  council  under  a  char- 
ter provision  requiring  five  votes  to  elect,  at 
which  a  member  of  the  council  received  five 
▼otes  one  of  which  he  cast  himself,  would  be  a 
nullity,  and  would  not  prevent  the  prevluua 
Incumbent  from  holding  over  where  there  was  a 
valid  and  binding  rule  that  a  councilman  should 
not  vote  in  a  matter  In  which  he  waa  immedi- 
ately Interested,  as  without  his  own  vote  the 
councilman  would  not  have  a  majority ;  but  it 
Is  to  be  noted  that  nothing  was  said  about  a 
tie  vote  in  the  above  case  further  than  appears 
Inferentlally  from  the  facts  above  stated. 

It  will  be  seen  from  the  above  casps  that.  In 
the  absence  of  statutory  provision  on  the  sub- 
ject, a  tie  vote  does  not  amount  to  an  elec- 
tion ;  but  creates  a  vacancy,  as  there  is  no  elec- 
tion, therefore  there  would  be  nothinf?  to  de- 
cide or  to  consider  on  the  question  of  decitiion 
of  tie  votes  since  it  Is  the  universal  rule  that 
vacancies  are  to  be   tilled   by   lodeoendent  ap- 
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pointment  or  by  a  new  election.  But  as  one  of 
the  tie  candidates  might  be  again  selected,  which 
would  in  efFect  amount  to  a  decision  between 
them,  the  few  cases  on  the  question  of  filling 
vacancies  arising  from  tie  votes  are  here  In- 
cluded. The  general  question  of  appointments 
and  elections  to  fill  vacandea  however,  is  nut 
here  touched,  though  the  general  rules  might 
apply  In  cases  of  tie  votea 

Thus,  where  there  Is  a  tie  vote  at  a  proper 
and  regular  meeting  of  electors,  and  the  meet- 
ing breaks  up  without  a  further  vote,  there  Is 
a  failure  to  choose  which  will  authorise  an  ap- 
pointment under  a  statute  giving  a  designated 
ofllcer  power  to  fill  the  ofllce  by  appointment  In 
case  of  a  failure  of  the  electors  to  make  a 
choice.  People  ex  rel.  Eastman  v.  Seaman,  5 
Denlo.  409. 

And  an  election  for  sheriff  resulting  In'  a 
tie  vote  creates  a  vacancy  in  the  office  which 
may  be  filled  by  executive  appointment  until 
the  next  general  election,  under  a  constitutional 
provision  that  should  any  vacancy  occur  sub- 
setiuent  to  an  election  it  shall  be  filled  by  the 
governor  as  in  other  casea  State  v.  Adams, 
2  Stew.  (Ala.)  231. 

Dut  where  the  presiding  officers  at  an  elec- 
tion declare  that  there  was  a  tie  vote  between 
two  candidates  for  supervisor,  and  the  place  is 
filled  by  appointment  by  justices  under  a  stat- 
ute authorizing  such  appointment  in  case  of 
failure  to  elect  If  in  point  of  fact  the  declara- 
tion was  false,  the  appointment  would  be  with- 
out jurisdiction  and  invalid.  People  ex  rel, 
Eastman  v.  Seaman,  5  Denlo,  109. 

And  the  determination  of  the  officers  of  a 
town  meeting  that  a  vote  for  supervisor  was  a 
tie,  and  an  appointment  pursuant  thereto  made 
by  justices,  may  be  drawn  in  question  on  the 
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Or.  493,  it  waa  held  that  in  case  of  a  tie  nei- 
ther candidate  is  elected,  and  neither  can  en- 
ter into  office  until  the  tie  is  settled  by  lot 
as  the  statute  provides;  but,  although  the 
Constitution  of  that  state  ({16,  art.  2)  pro- 
vides that  in  all  elections  the  person  receiv- 
ing the  highest  number  of  votes  shall  be  de- 
clared elected,  the  constitutionality  of  the 
statute  was  not  called  in  question  or  decided. 

In  Webster  v.  Qilmore,  91  111.  324,  it  ap- 
peared that  the  parties  litigant  had  received 
an  equal  number  of  votes  for  tiie  office  of 
supervisor  of  the  town  and  that  "lots  were 
thereupon  draM'n,  and  Gilmore  drew  the  suc- 
cessful lot."  Webster  contested  the  elec- 
tion, but  no  question  as  to  the  constitution- 
ality of  the  statute  was  raised  or  decided. 

The  statute  of  Michigan  (Comp.Laws  1871, 
fi  136)  provides  that  in  case  of  a  tie  "such 
persons  shall  draw  lots  for  election  to  such 
office,"  etc.  In  People  ex  rel,  Keeler  v.  Rob- 
ertson, 27  Mich.  116,  it  was  held  that  such 
settling  of  a  tie  did  not  preclude  an  inquiry 
by  the  attorney  general,  on  the  relation  of 
the  losing  party  m  the  drawing,  into  the  le- 
gality of  votes  cast  at  the  election.  The  con- 
stitutionality of  the  statute  was  not  passed 
upon,  although  fi  3  of  article  10  of  the  Con- 
stitution, which  requires  a  register  of  deeds 
(the  office  in  question  in  that  case)  to  be 
chosen  by  the  electors^  is  quoted,  and  the 
words  "chosen"  and  "electors"  are  empha- 
sized and  italicized.  In  People  ex  rel.  Evans 
V.  Sutherland,  41  Mich.  177,  1  N.  W.  927,  it 
appeared  that  there  had  been  a  tie,  which 
had  been  settled  by  the  parties  drawing  lots. 


trial  of  an  Information  In  the  nature  of  a  quo 
warranto  against  the  Incumbent,  by  showing 
that  a  choice  had  actually  been  made  at  the 
town  meeting.     Ibid. 

And  the  court  on  such  an  Information  against 
a  person  appointed  to  office  after  an  alleged 
failure  to  elect,  because  of  a  tie  vote,  can  look 
behind  the  certificate  to  see  whether  the  can- 
vass of  the  presiding  officer  at  the  election  was 
correct,  and  whether  or  not  they  determined 
correctly  that  two  of  the  candidates  bad  an 
equal  number  of  votes  so  ss  to  give  the  Justice 
jurisdiction  to  appoint.     Ibid. 

And  a  subsequent  election  for  an  office  held 
In  consequence  of  a  declaration  by  the  canvass- 
ers that  there  had  been  a  tie  vote  Is  not  a  bar 
to  a  recovery  of  the  office  by  a  proceeding  In 
the  nature  of  a  quo  warranto  by  a  person  In 
fact  elected  thereto  at  the  former  election. 
State,  ex  rel.  Lilienthal  v.  Hemdon.  23  Fla.  287, 
2  So.  4. 

So,  In  Shaw  v.  Buckmlnster,  L.  A  R.  221,  It 
wss  held  that  If  an  election  for  member  of  the 
house  of  representatives  be  reported  as  result- 
ing in  a  tie  vote,  and  a  second  election  is 
held  as  provided  by  the  state  Constitution,  the 
bouse  of  representatives  will,  upon  petition.  In- 
quire into  the  first  election,  and  upon  proof 
that  at  such  election  the  petitioner  received  a 
plurality  of  the  votes,  the  second  election  will 
be  declared  invalid  and  the  seat  given  to  the 
petitioner. 

But  In  CItlsens  v.  Sergeant,  1  Clarke  &  H. 
Cong.  Blect.  Cas.  516,  where  two  csndidates  for 
the  house  of  representatives  of  the  United 
States  received  the  same  number  of  votes,  and 
they  waived  their  respective  claims  to  the  seat, 
and  the  governor  ordered  a  special  election,  the 
House  subsequently  declined  to  entertain  a  con- 
test for  the  seat  under  the  first  election  on  be- 
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but  the  constitutionality  of  the  st&tute  was 
not  discussed  or  decided. 

In  Kentucky  the  statute  requires  the  ex- 
amining boards,  in  state,  district,  and  county 
elections,  to  cast  lots  in  case  of  a  tie  vote. 
In  Hammock  v.  Barnes,  4  Bush,  390,  this 
statute  was  held  not  to  be  applicable  to  ties 
in  municipal  elections.  Tlie  constitutional' 
ity  of  the  statute  was  not  decided. 

In  State  v.  Adams,  2  Stew.  (Ala.)  231,  it 
appeared  that  the  election  for  sheriff  had  re- 
sulted in  a  tie,  and  that  the  sheriff,  as  the 
supervisor  of  election,  had  cast  the  deciding 
vote.  The  court  discussed  the  effect  of  a 
constitutional  provision  which  would  deprive 
the  sheriff  of  his  ri^ht  to  vote  except  in  case 
of  a  tie,  although  Uiere  was  in  fact  no  such 
provision  of  the  Constitution  pointed  out  in 
the  case,  but  held  that  there  was  no  author- 
ity under  the  statute  for  the  sheriff  to  break 
the  tie  by  casting  the  deciding  vote,  and  that 
in  case  of  a  tie  no  one  was  elected,  and  that 
a  vacancy  existed,  which  the  governor  had 
properly  filled  by  appointment. 

In  Erdman  v.  Barrett,  89  Pa.  320,  it  ap- 
peared that  Erdman  and  Folwell  received  an 
equal  number  of  votes  for  the  office  of  pro- 
thottotary.  Barrett,  the  hold-over  incum- 
bent, claimed  that,  as  the  election  resulted 
in  a  tie,  he  was  entitled  to  hold  over  until  the 
next  election.  Erdman  instituted  a  proceed- 
ing against  Barrett  to  test  his  right  to  hold 
the  offic.3.  The  court  dismissed  the  proceed- 
ing, heading  that  in  case  of  a  tie  either  party 
might  contest  with  the  other  the  election, 
but  that  the  incumbent  (not  being  a  party 


half  of  the  candidate  who  was  unsuccessful  st 
the  second  election. 

No  ratification  of  an  election  of  an  officer  by 
a  select  body  consisting  of  a  definite  number  of 
voters  on  a  vote  which  was  a  tie  and  did  not  in 
fact  constitute  an  election  can  be  made  except 
by  another  ballot,  where  the  board  had  no  power 
to  elect  except  by  ballot.  Lawrence  v.  Ingersoll. 
88  Tenn.  52,  6  L.  R.  A.  808,  12  8.  W.  422. 

II.  Statutory  provisions  applicable  to  He  vote. 

a.  General  statement  as  to. 

Different  provisions  have  been  adopted  In  dif- 
ferent states  for  the  purpose  of  obviating  the 
Inconvenience  of  a  tie  vote.  The  theory  of 
many  of  these  provisions  seems  to  be  that  where 
the  public  preference  Is  divided  the  public  In- 
terest would  be  subserved  by  a  determination  by 
chance,  and  a  number  of  the  statutes  provide 
for  a  decision  between  the  tie  candidates  by 
drawing  lots.  The  general  rules  of  deliberative 
bodies  consisting  of  a  limited  number  of  mem- 
bers giving  the  presiding  officers  a  casting  vote 
are  usually  applied  to  tie  votes  at  elections  In 
such  bodies.  A  few  provisions  exist  for  the  de- 
termination of  a  tie  by  appointment,  and,  in  the 
absence  of  special  provisions  for  the  decision  of 
a  tie.  general  provisions  authorising  the  filling 
of  vacancies  by  appointment  are  applied. 

b.  Decision  by  lot. 

1.  Constitutionality  and  oonstruction. 

The  statutes  of  quite  a  number  of  the  states 
have  provided  substantially  that  In  case  of  a 
tie  vote  for  designated  officers  it  shall  be  de- 
termined by  lot  which  candidate  shall  hold  the 
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to  the  tie)  was  not  a  necessary  or  proper 
party  to  such  a  proceeding,  and  his  right  to 
the  office  could  not  be  questioned  by  either 
party  to  the  tie.  This  was  all  that  was  de- 
cided in  that  case. 

In  Patierson  v.  People  ex  rel.  /lUen,  65  111. 
App.,  loc,  cii,  655^  it  was  decided  that,  "in 
case  of  a  tie  in  the  election  of  any  city  offi- 
cer, it  should  be  determined  by  lot  which  can- 
didate shall  hold  the  office.  Section  58, 
chap.  24,  p.  254,  Kurd's  Rev.  Stat.  284."  The 
constitutionality  of  the  statute  was  not  de- 
cided. 

In  the  contested  election  case  of  Reed  v. 
Cosden,  I  Clarke  &  H.  Cong.  Elect.  Cas.  384, 
it  appeared  that  the  parties  had  received  an 
equal  number  of  votes  as  representative  in 
Con&^ress  from  the  state  of  Maryland,  and 
that  the  governor  and  council,  acting  under 
a  law  of  the  state  of  Maryland,  ^'proceeded 
to  decide  between  them  which  should  be  the 
representative,"  and  accordingly  issued  a 
certificate  of  election  to  Cosden.  The  consti- 
tutionality of  the  state  statute  was  chal- 
lenged. The  Constitution  of  Maryland  di- 
rected that  all  Sections  should  be  by  ballot. 
The  committee  of  elections  of  the  House  of 
Representatives  of  the  seventeenth  Congress, 
which  was  composed  of  Messrs.  Sloane,  of 
Ohio,  Edwards,  of  North  Carolina,  Tucker, 
of  South  Carolina,  Moore,  of  Virginia,  Wal- 
worth, of  New  York,  Rodgers,  of  Pennsyl- 
vania, and  Smith,  of  Kentucky,  after  refer- 
ring to  article  1,  9  2,  of  the  Constitution  of 
the  United  States,  which  provides  that  the 
House  of  Representatives  shall  be  composed 


of  members  chosen  every  second  year  by  the 
people  of  the  several  states,  and  to  §  5  of 
article  1,  which  makes  each  house  the  judge 
of  the  election  of  its  own  members,  said: 
**0n  the  first  Monday  of  October,  1820,  in 
conformity  with  the  law  of  Maryland,  an 
election  was  held  by  the  qualified  electors  of 
the  sixth  congressional  district.  On  that 
day  they  either  did  or  did  not  elect  a  mem* 
ber  of  Congress.  None  could  be  elected  un- 
less he  received  a  greater  number  of  votes 
than  were  given  for  any  other  candidate. 
The  term  'election'  must  mean  the  act  of 
choosing,  performed  by  the  qualified  electors, 
in  conformity  with  the  requirements  of  the 
Constitution  and  laws  regulating  the  manner 
in  which  the  choice  shall  be  made.  If,  there- 
fore, the  l^al  electors  on  the  day  appointed 
shall  fail  to  make  a  choice,  it  is  confidently 
believed  that  no  other  authority  Of  the  state 
can  at  any  other  time  make  good  this  defect 
Let  it  be  supposed  that  the  electors  should 
fail  to  attend  an  election;  that,  consequent- 
ly, no  election  is  held ;  would  it  then  be  con- 
tended that  the  executive  authority  could, 
by  lot  or  otherwise,  appoint  a  representative 
for  such  district  in  the  Congress  of  the 
United  States?  This  is  a  power  which,  it  ii 
presumed,  none  will  contend  does  exist  Yet 
it  is  believed  to  be  nothing  more  than  that 
which  has  been  exercised  by  the  governor  and 
council  of  Maryland  in  the  case  under  con- 
sideration. In  this  case  the  electors  assem- 
ble, they  proceed  to  elect,  they  make  no  choice, 
they  come  to  no  constitutional  result  It  ii 
asked.  What  is  the  difference  between  the 


office,  the  different  statotes  differing  only  with 
reference  to  the  officers  to  which  they  apply  and 
to  the  formal  methods  used  in  drawing  the  lot. 
These  statutes  have,  as  a  general  rule,  subject 
to  some  exceptions,  been  upheld  either  under 
direct  objection  as  to  constitutionality  or  by 
their  enforcement ;  but  as  they  have  been  con- 
strued with  a  different  degree  of  liberality  In 
different  states  the  cases  on  the  subject  have 
been  arranged  according  to  states  so  as  to  show 
the  construction  adopted  by  each  state. 

Thus,  Ind.  Rev.  Stat  1881,  |  4736.  providing 
that  If  two  or  more  have  the  highest  and  an 
equal  number  of  votes  for  the  nme  office,  the 
Judges  of  election  shall,  when  the  result  Is 
certified,  determine  by  lot  the  persons  entitled 
to  the  office,  and  that  the  next  day  the  Inspector 
■ball  make  out  and  deliver  to  the  person  elected 
when  demanded  a  certificate  for  each  person 
elected  to  any  offlgB  in  the  township  except  Jus- 
tices of  the  peace,  is  not  in  conflict  with  a  con- 
stitutional provision  that  all  elections  shall  be 
by  ballot.  Johnston  v.  State  ea  rel.  Sefton,  128 
Ind.  16,  12  L.  R.  A.  235,  27  N.  E.  422. 

And  while  a  statute  could  not  be  upheld  which 
assumed  to  destroy  the  right  of  the  Inhabitants 
of  a  township  to  elect  their  trustee,  where  a 
tuW  opportunity  Is  given  them  to  make  a  choice 
and  they  equally  divide  their  votes,  it  Is  with- 
in the  power  of  the  general  assembly  to  make 
provision  for  determining  the  resnlt  of  the  tie, 
under  a  constitutional  provision  that  the  county 
and  township  officers  shall  be  elected  or  ap- 
pointed In  such  manner  as  may  be  prescribed 
by  Uw.     IMd. 

Where,  as  in  Indiana,  the  practice  of  deter- 
mining a  tie  vote  by  lot  prevailed  before  the 
adoption  of  the  Constitution,  the  framers  of  the 
Constitution,  If  there  Is  nothing  expressed  to 
the  contrary,  may  well  be  deemed  to  have  had 
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such  usage  In  view,  and  to  have  intended  that 
it  should  be  resorted  to  In  cases  under  It  where 
an  election  should  result  In  a  tie.     Ibid, 

And  a  tie  vote  for  two  candidates  for  town- 
ship trustee,  and  the  neglect  and  refusal  of  one 
of  the  candidates,  who  was  the  present  Incum- 
bent, to  discharge  the  duty  required  of  him  by 
law  to  decide  by  lot  In  case  of  a  tie,  do  not 
create  a  vacancy  In  the  office  which  the  county 
auditor  Is  authorized  to  fill  by  appointment. 
State  00  rel.  Clifford  v.  McMuIlen.  46  Ind.  307 

But  a  finding  In  an  election  contest  In  which 
It  was  alleged  that  8  of  the  122  votes  cast  for 
the  leading  candidate  were  Illegal,  and  that 
the  other  candidate  received  119  votes,  and  that 
11  legal  votes  cast  for  him  were  rejected,  that 
there  was  a  tie  vote,  and  that  the  leading  can- 
didate was  not  elected,  and  an  adjudication  to 
that  effect  canceling  the  election  and  certificate 
and  ordering  a  transcript  of  the  proceeding  to 
be  certified  to  the  mayor  and  common  council 
of  the  city,  Is  proper,  where  no  attempt  was 
made  to  procure  the  decision  of  the  question  bj 
lot,  as  the  other  candidate  not  having  received 
the  highest  number  of  votes  cast  was  not  en- 
titled to  the  office.  Olmbel  v.  Oreen.  134  Ind. 
628,  88  N.  E.  904. 

The  election  officers  may  be  compelled  by 
mandamus  to  perform  the  statutory  duty  of  de- 
termining by  lot  the  person  entitled  to  an  office 
In  case  of  a  tie  vote,  and  they  cannot  by  an 
adjournment  evade  the  performance  of  such 
duty.  Johnston  v.  State  ew  rel.  Sefton,  128 
Ind.  16,  12  L.  R.  A.  235,  27  N.  E.  422. 

And  where  each  of  two  candidates  for  town- 
ship trustee  receives  an  equal  number  of  votes, 
the  election  board  may  be  compelled  by  mandate 
to  reassemble  and  determine  by  lot  which  of 
the  rival  candidates  shall  be  entitled  to  the  of- 
fice.    KImerer  v.  State  00  rel.  Black,  129  Ind. 
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two  cases  T  The  one  would  be  an  appoint- 
Dient,  because  no  election  had  been  held;  the 
other,  because  no  choice  had  been  made.  The 
conunittee,  being  of  opinion  that  the  power 
thus  virtually  exercised  by  the  governor  and 
council  of  Maryland,  in  appointing  a  repre- 
sentative to  the  Congress  of  the  United 
States,  being  contrary  to  the  express  provi- 
sion of  the  Constitution,  and  one  which  this 
house  cannot  sanction,  have  no  hesitation  in 
rejecting  the  official  statement  of  the  pro- 
ceedings in  the  case  as  evidence  of  the  right 
of  the  sitting  member  to  a  seat  in  this  house." 
It  will  thus  be  observed  that,  outside  of 
Missouri,  in  every  state  where  there  is  a 
statutory  provision  as  to  a  tie,  except  Mary- 
land, the  statute  prescribes  that  the  tie  shall 
be  decided  by  drawing  lots,  which  is  done 
either  by  the  candidates  themselves  or  by 
the  election  officers;  that  in  Indiana  alone 
lias  such  a  statute  been  expressly  held  to  be 
constitutional  and  not  to  conflict  with  the 
pvovisioii  of  the  organic  law  which  requires 
all  elections  to  be  by  ballots  cast  by  the  elec- 
tors, and  that  the  Maryland  statute  which 
authorized  the  governor  and  council  to  "de- 
cide" where  there  is  a  tie,  without  saying 
how  that  decision  is  to  be  made, — ^whether 
by  lot  or  otherwise, — is  unconstitutional, 
whether  it  be  made  by  lot  or  otherwise,  be- 
cause the  people  must  elect,  and  no  one  is 
elected  who  does  not  receive  "a  greater  num- 
ber of  votes  than  were  given  for  any  other 


candidate;"  and  that  an  election  which  re- 
sults in  a  tie  is  a  no  better  constitutional  re- 
sult than  a  failure  to  hold  any  election  at 
all. 

In  the  case  at  bar  it  appears  that  the  may- 
or of  St.  Louis  based  his  action  upon  the  de 
cision  of  this  court  in  t-he  case  of  Lewis  v. 
iStaie  ex  rtl.  Mayo,  12  Mo.  128,  and  in  so  do- 
ing he  acted  properly  and  in  obedience  to  the 
laws  of  this  state,  as  declared  by  the  highest 
court  in  the  state,  and  his  act  is  therefore 
to  be  commended,  whatever  the  result  in  this 
case  may  be,  for  this  court  alone  has  power 
over  that  decision, — ^it  is  binding  upon  every 
other  court,  officer,  and  citizen,  so  long  as  it 
stands.  We  come,  therefore,  to  the  question 
whether,  in  the  light  of  the  Constitution,  and 
of  prec^ent  and  of  reason,  the  decision  in 
that  ease  was  a  proper  conclusion  at  the  time 
it  was  rendered,  and  whether  it  ought  to  be 
adhered  to  under  the  Constitution  as  it  now 
is.  The  office  in  controversy  in  that  case 
was  clerk  of  the  county  court  of  Platte  coun- 
ty. The  election  resulted  in  a  tie.  Section 
8,  chap.  25,  p.  201,  Rev.  Stat.  Ib^o,  provided: 
"Elections  for  clerks  shall  be  conducted  as 
other  elections  are,  but  the  returns  of  all  elec- 
tions shall  be  made  to  the  presiding  judge 
of  the  county  court;  and  if  there  he  a  tie  or 
contested  election,  it  shall  be  determined  by 
the  court  to  which  the  office  belongs."  Sec- 
tion 3  of  article  2  of  the  constitutional 
amendments  of  1834  provided  "that  the  offi- 


58».  29  N.  E.  178 :  Wills  ▼.  State  ew  rel.  Hughes, 
128  Ind.  859,  27  N.  B.  428. 

And  as  public  policy  reqalres  that  the  title 
and  rlcpht  to  public  office  shall  be  settled 
■peedlly.  a  mandate  to  compel  the  election  board 
to  meet  and  determine  by  lot  which  of  two 
persons  receiving  a  tie  vote  Is  entitled  to  the 
cilice,  fixing  a  particular  time  when  the  board 
shall  reassemble  and  proceed  to  esst  lots,  Is 
not  subject  to  objection  that  it  fixed  the  time 
for  casting  the  lot,  when  no  objection  was  made 
to  the  time  fixed  on  the  ground  that  It  was  un- 
reasonable. Klmerer  v.  State  e&  rel  Black,  129 
Ind.  589,  29  N.  B.  178. 

And  where,  after  an  election  board  has  de- 
clared a  vole  a  tie,  and  failed  to  determine  by 
lot  the  person  entitled  to  the  office  pursuant  to 
Ind.  Rev.  Stat.  1881.  |  4736,  one  of  the  Judges 
of  election  moves  from  the  state,  the  court 
should  direct  the  Inspector  of  election,  whose 
duty  it  is  to  fill  vacancies  in  the  election 
board,  to  make  the  selection  of  a  Judge  of  the 
same  political  faith  as  the  one  who  has  re- 
moved, to  act  in  his  place,  and  they  should 
then  proceed  to  cast  lots  to  determine  who 
Is  entitled  to  the  office.     Ibid, 

And  one  who  contests  the  election  of  a  coun- 
cilman, and  procures  the  rejection  of  a  number 
of  votes  cast  for  the  leading  candidate  so  as 
to  produce  a  tie,  and  an  adjudication  canceling 
the  election  and  certificate  and  a  return  of  the 
transcript  of  the  proceedings  to  the  mayor  and 
common  council.  Is  entitled  to  all  costs  of  the 
case :  and  where  the  leading  candidate  is  taxed 
with  the  costs  made  by  him  only.  Judgment 
will  be  reversed  for  error  of  the  circuit  court 
in  overruling  the  contestant's  motion  to  modify 
the  Judgment  by  giving  him  all  the  costs.  Gim- 
bel  V.  Green,  134  Ind.  628.  33  N.  E.  064. 

But  the  fact  that  the  court  only  taxed  the 
leading  candidate  with  costs  made  by  him.  in- 
stead of  all  the  costs  In  the  case,  is  a  matter 
of  which  he  cannot  complain.     Ibid. 

So.  In  Michigan  the  fact  that  a  statute  re- 
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quiring  the  sheriff  to  conduct  a  drawing  in  case 
of  a  tie  vote  does  not  provide  in  terms  that  the 
duty  may  be  performed  through  a  general  dep- 
uty does  not  authorize  an  Inference  that  It  can- 
not be  performed  in  that  way,  but  as  the  public 
Interests  are  at  stake,  and  a  speedy  determina- 
tion of  the  question  Is  of  Importance,  It  will  be 
deemed  to  have  been  contemplated  by  the  legis- 
lature that  the  sheriff  might  act  by  deputy  in 
such  case  when  unable  to  be  present  personally. 
People  ew  rtl.  Evans  v.  Sutherland,  41  Mich. 
177,  1  N.  W.  927. 

And  Mich.  Comp.  Laws  1871,  |  136.  providing 
for  drawing  lots  by  competitors  for  office  In  case 
of  a  tie  vote,  and  declaring  that  whenever  in 
elections  of  members  of  the  state  legislature  or 
county  officers  it  shall  appear  on  the  legal  can- 
vass of  the  votes  that  two  or  more  persons  have 
received  an  equal  number  of  votes,  and  that  a 
failure  to  elect  to  any  office  is  caused  thereby, 
such  persons  shall  draw  lots  for  the  election  to 
such  office,  is  not  a  regulation  and  declaration 
that  in  case  of  a  tie  the  office  shall  be  deemed 
vacant  under  the  power  granted  to  the  legisla- 
ture by  Mich.  Const,  art.  8,  |  37,  to  declare  and 
fill  vacancies,  as  It  applies  to  cases  where  no 
vacancies  in  fact  exist,  and  the  power  to  de- 
cide by  lot  Is  given  subject  to  an  express  quali- 
fication excluding  Its  exercise  in  cases  where 
the  Constitution  makes  provision  for  filling  va- 
cancies, and  therefore  does  not  apply  to  the 
case  of  registrars  of  deeds,  provision  for  filling 
vacancies  In  such  office  being  made  by  Mich. 
Const,  art.  10,  |  3.  People  ev  rel.  Keeler  v. 
Robertson.  27  Mich.  110. 

So,  the  act  of  the  general  assembly  of  Ala- 
bama, declaring  chat  no  sheriff  shall  vote  at  an 
election  except  In  case  of  a  tie.  Is  not  an  an- 
coDsritutiunal  deprivation  of  his  right  to  vote 
under  U.  S.  Const,  art.  3.  |  6,  declaring  that 
every  white  male  person  of  the  age  of  twenty- 
one  years  or  upward,  who  shall  be  a  cltlsen  of 
the  United  States  and  shall  have  resided  In  the 
state  one  year  next  preceding  an  election,  and 
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ces  of  the  clerks  of  the  several  oourts  within 
thin  state  shall  be  vacated  on  the  first  day 
of  January,  one  thousand  eight  hundred  and 
thirty-six;  and  the  clerks  of  the  circuit  and 
county  courts  of  the  respective  counties 
shall  be  elected  by  the  qualifi^  electors  of 
their  respective  counties/'  etc.  The  Consti- 
tution made  no  provision  for  determining  a 
tie  as  to  such  clerks,  and  did  not  authorize 
the  general  assembly  to  make  any  provision 
in  this  respect.  Previous  to  the  adoption  of 
the  constitutional  provision  the  clerks  of  the 
county  oourts  were  appointed  by  the  court. 
In  the  Ltwis  Case,  12  Mo.  128,  it  was  rea- 
soned that  as  the  Constitution  provided  that 
sheriffs  and  coroners  should  be  elected  by 
the  qualified  voters  of  their  counties,  and  as 
S  25,  art.  4,  of  the  Constitution,  provided 
that  "in  all  elections  of  sheriff  and  ooroner, 
when  two  or  more  persons  have  an  equal 
number  of  votes,  and  a  higher  number  tnan 
any  other  person,  the  circuit  courts  of  l^e 
counties  respectively,  shall  give  the  casting 
vote,''  etc.,  therefore  the  statutes  quoted, 
which  gave  the  county  courts  the  power,  in 
case  of  a  tie,  to  "determine"  "to  which  the 
office  belongs,"  was  a  constitutional  enact- 
ment. No  attention  was  paid  to  the  fact 
that,  as  to  sheriffs  and  coroners,  the  Consti- 
tution itself  expressly  gave  the  circuit  court 
the  power  to  "ffive  the  casting  vote,"  while, 
as  to  a  tie  for  derk,  no  such  power  was  given 
to  anybody  by  the  Constitution,  but  that  in- 


strument simply  provided  that  the  clerks 
must  be  elected  by  the  qualified  electors;  but 
notwithstanding  that  the  power  was  express- 
ly conferred  in  the  one  case,  and  not  con- 
ferred at  all,  but,  on  the  contrary,  excluded 
by  implication,  in  the  other,  the  conclusion 
is  drawn  in  that  case  that  the  statute  is  con- 
stitutional. No  attention  is  further  paid  in 
that  case  to  the  fact  that,  as  to  sheriffs  and 
coroners,  the  Constitution  expressly  gives  the 
circuit  court  the  power  to  give  the  "casting 
vote,"  while  as  to  county  clerks  the  county 
court  is  authorized  to  "determine"  "to  which 
the  oflioc  belongs."  In  the  former  the  circuit 
court  is  given  the  power  to  break  the  tie  by 
giving  the  casting  vote,  while  in  the  latter 
the  county  court  is  required  to  "determine*' 
"to  whi(^  the  office  belongs,"  The  circuit 
court  could  break  the  tie  by  casting  the  vote 
for  the  one  it  preferred,  but  it  is  not  con- 
ceivable upon  what  legal  principles  the  coun- 
ty court  could  proceed  to  determine  to  which 
of  the  tied  candidates  the  office  "belongs." 
As  pointed  out  in  the  case  of  Reed  v.  Cosden, 
supra,  if  neither  was  elected  (that  is,  if  nei- 
ther "received  a  greater  number  of  votes  than 
were  given  for  any  other  candidate"),  the 
office  would  not  belong  to  either,  and  as  the 
county  court  was  limited,  by  the  very  terms 
of  the  statute,  to  the  right  to  determine  to 
which  the  office  belongs,  it  would  be  unable 
to  draw  a  legal  conclusion  or  enter  a  valid 
judgment,  for  it  would  appear  that  the  office 


the  last  three  months  within  the  county,  city, 
or  town  In  which  he  offers  to  vote,  Shall  be 
deemed  a  qualified  elector,  as  no  man  Is  bound  to 
become  a  sheriff,  and  if  he  does  so  he  only  re- 
linquishes bis  right  of  suffrage  for  the  time  to 
be  exercised  in  the  excepted  case.  State  t. 
Adams.  2  Stew.  (Ala.)  231. 

But  Ala.  act  1819,  |  8,  providing  that  certain 
elections  shall  be  conducted  by  the  sheriff  and 
managers  appointed  In  the  same  manner  as  here- 
tofore by  law  directed,  and  the  territorial  act 
of  1812,  I  5,  providing  that  when  two  persons 
shall  have  an  eqaal  number  of  votes,  the  re- 
turning officer  shall  have  the  casting  vote,  but 
shall  not  vote  in  any  other  case,  having  been 
enacted  at  a  time  when  the  members  of  the 
house  of  representatives  were  the  only  officers 
elected  by  the  people,  give  the  sheriff  power  to 
give  a  casting  vote  only  in  the  Instance  ex- 
pressly provided  for,  that  is  in  the  event  of  a 
tie  between  candidates  for  the  house  of  represen- 
tatives,— and  does  not  authorise  him  to  give  a 
casting  vote  in  an  election  for  sheriff  resulting 
In  a  tie.  Ihid.  And  in  that  case  the  court  ex- 
pressed the  opinion  by  Taylor,  J.,  that  a  statute 
requiring  the  sheriff,  in  case  of  a  tie  vote  at  an 
election,  to  give  the  casting  vote,  would  not  be 
unconstitutional,  and  said  that  this  was  pro- 
vided for  by  Constitution  in  several  of  the  states. 

So,  Pa.  act  April  6,  1841,  pi.  155,  |  2,  pro- 
viding that  at  elections  for  borough  officers,  in 
case  any  two  or  more  candidates  should  have 
an  equal  number  of  votes,  the  preference  shall 
be  determined  by  lot.  Is  not  repealed  by  Pa. 
act  May  22,  18dR.  pl.  100.  i  4.  providing  that 
the  members  of  town  councils  shall  have  power 
to  fill  any  vacancies  which  may  occur  therein  by 
death,  resignation,  removal  from  the  borough  or 
otherwise,  until  the  next  annual  election,  as 
an  election  resulting  In  a  tie  vote  does  not  cre- 
ate a  vacancy,  such  a  contingency  being  ex- 
pressly provided  for,  and  a  candidate  having  an 
equal  number  of  votes  with  another  in  whose 
favor  a  lot  resnlts  is  legally  elected.  Re  Clarion 

47  L.  R.  A. 


Borough,  180  Pa.  70,  41  Atl.  005,  Reversing 
Black's  Contested  Election,  20  Pa.  Co.  Ct. 
600. 

And  the  original  charter  method  of  deciding 
the  title  to  office  on  a  tie  vote,  provided  for  by 
Pa.  act  April  6,  1841,  pl.  155,  |  2,  by  drawing 
lots.  Is  not  affected  by  a  borough  being  brought 
under  the  general  borough  act  of  April  3,  1851. 
pl.  320,  which  directs  that  borough  elections 
shall  be  held  In  accordance  with  the  laws  regu- 
lating township  elections,  and  that  elections  for 
borough  officers  shall  be  held  at  the  time  and 
place  for  the  choice  of  Inspectors  of  the  general 
election  unless  otherwise  provided  for  in  the 
charter.  Re  Clarion  Borough,  180  Pa.  70,  41 
Atl.  005. 

But  it  has  been  held  that  Pa.  act  April  1, 
1834,  I  6,  providing  that  in  case  any  two  or 
more  candidates  in  borough  elections  shall  have 
an  equal  number  of  votes,  the  preference  shall 
be  determined  by  lot  to  be  drawn  by  the  In- 
spector In  the  presence  of  the  Judges  and  clerks, 
has  been  entirely  changed  by  subsequent  legisla- 
tion, and  that  a  mandamus  will  not  issue  to 
compel  the  members  of  the  election  board  to 
reassemble  and  draw  a  lot  In  case  of  a  tie  elec- 
tion in  a  borough  incorporated  under  a  law 
making  no  provision  for  a  tie  vote.  Watson's 
Contested  Election,  3  Pa.  Co.  Ct.  486. 

So,  in  Illinois,  where  the  vote  for  town  clerk 
is  determined  by  the  court  In  an  election  contest 
to  be  a  tie,  it  is  proper  for  the  court  to  order 
the  parties  to  settle  the  contest  by  lot  under 
the  direction  of  the  town  clerk,  as  provided  for 
by  Illinois  statute.  O'Halr  v.  Wilson.  124  111. 
351,  16  N.  E.  256 ;  Patterson  v.  People  ex  rel 
Allon,  65  III.  App.  652. 

And  where  the  count  of  the  court  in  proceed- 
ings by  quo  warranto  to  test  the  right  of  an 
Incumbent  to  the  office  of  alderman  results  in  a 
tie.  Judgment  of  ouster  is  properly  entered 
against  him.  Patterson  v.  People,  ea  rel.  Allen, 
65  III.  App.  662. 

And  In  North  Dakota,  where,  by  ronson  of  a 
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did  not  belong  to  either,  because  neither  had 
been  elected  by  the  people,  and  the  county 
court  wad  not  given  the  power  to  give  the 
casting  vote  for  the  one  it  preferred,  and 
hence,  even  under  the  terms  of  the  statute, 
there  was  nothing  which  the  legal  mind  of 
the  county  court  could  operate  upon,  and 
hence  the  tie  could  not  be  broken,  and  the 
contestants  would  be  left  where  the  electors 
left  them, — neither  having  a  right  to  have 
any  court  say  the  office  belonged  to  him.  In 
the  Lewis  Case,  however,  the  court  invoked 
the  spirit  of  the  Constitution  to  supply  an 
omission  in  its  letter.  The  spirit  of  a  law 
may  be  invoked,  where  a  law  has  been  passed 
which  is  ambiguous,  in  order  to  ascertain  the 
meaning  of  the  lawmaker;  but  there  must 
first  be  a  law  on  the  subject,  before  the  spirit 
and  meaning  can  be  invoked,  for,  if  the  law 
does  not  exist  in  letter  in  the  books  ( that  is, 
if  the  lawmakers  have  never  spoken  on  that 
subject) ,  their  spirit  and  meaning  cannot  be 
inquired  into,  for  they  have  neither  said  nor 
attempted  to  say  anything  which  needs  in- 
terpretation. So,  as  the  framers  of  the  con- 
stitutional amendment  of  1834  never  at- 
tempted to  make  any  provision  for  deciding 
in  a  case  of  a  tie  for  the  office  of  clerk  of  the 
county  court,  but  left  it  to  the  people  to 
elect,  there  is  no  spirit  or  meaning  to  be  in- 
voked, nothing  to  which  it  could  attach  or 
throw  light  upon.  The  fact  that  provision 
was  made  as  to  ties  for  sheriff  and  coroner, 


and  no  such  or  other  provision  made  for  ties 
for  county  clerks,  is  a  very  conclusive  demon- 
stration that  the  framers  of  the  constitu- 
tional amendment  did  not  intend  that  ties 
for  county  clerks  should  be  determined  in  any 
manner  by  the  county  court  or  anyone  elsn ; 
for,  if  they  had  so  intended,  they  would  have 
said  so  in  express  terms,  as  they  did  respect- 
ing sheriffs.  As  they  did  not  do  so,  it  is 
plain  that,  instead  of  its  being  an  oversight, 
it  was  their  intention  to  require  the  people 
to  elect,  and,  if  there  was  a  tie,  there  was  no 
election,  and  the  l^al  consequences  ensued. 
The  case  of  Lewis  v.  State  ex  rel.  Mayo,  12 
Mo.  128,  was  therefore  erroneously  decided, 
and  is  hereby  overruled. 

Passing  now  to  §  6099,  Rev.  Stat.  1889, 
which  authorizes  the  county  court  to  "de- 
cide" in  case  of  a  tie  for  justice  of  the  peace: 
Section  37  of  article  6  of  the  Constitution  of 
1875  authorizes  the  election  or  apoointment 
of  justices  of  the  peace,  and  the  act  of  1891 
(Acts  1891,  p.  175)  requires  justices  of  the 
peace  in  cities  of  300,000  to  be  elected  at  the 
general  elections,  and  §  6090  requires  jus- 
tices of  the  peace  elsewhere  in  the  state  to  be 
elected.  The  Constitution  does  not  provide 
how  ties  for  justice  of  the  peace  shall  be  set- 
tled, and  does  not  authorize  the  general  as- 
sembly to  make  any  such  provision.  It 
leaves  it  with  the  people  to  elect,  or  some  offi- 
cer to  appoint  as  may  be  regulated  by  law. 
Section  30  of  article  6  of  the  Constitution  of 


tie  vote  neither  candidate  for  an  office  Is  elected, 
neither  is  entitled  to  the  certificate  of  election 
until  the  tie  is  removed,  upon  the  notice  and  in 
the  manner  provided  for  by  N.  Dak.  Kev. 
Code.  I  528,  relating  to  the  duty  of  the  county 
auditor  In  case  of  tie  votes,  and  a  certificate 
of  election  Issned  to  one  of  the  candidates  prior 
to  such  determination  is  void.  Ilowser  v. 
Pepper,  8  N.  D.  484,  79  N.  W.  1018. 

And  In  Oregon,  where  three  candidates  re- 
ceived twenty-seven  votes  each  and  there  were 
but  two  offices  to  fill,  It  was  a  case  of  a  tie 
vote,  and  there  was  no  election  which  would 
authorize  any  of  the  candidates  to  exercise  the 
duties  of  the  office  until  the  matter  bad  been  de- 
cided by  lot,  and  one  of  them  bad  been  declared 
duly  elected  in  the  manner  provided  by  law. 
State  e»  rel.  Mahoney  v.  McKlnnon,  8  Or.  493. 

But  the  charter  of  a  town,  providing  that 
all  the  laws  of  the  state  regulating  and  govern- 
ing general  elections  and  proceedings  and  mat- 
ters incident  thereto  shall  apply  to  and  govern 
elections  under  the  charter,  except  as  therein 
otherwise  provided,  does  not  extend  the  scope 
and  operation  of  Hill's  (Or.)  Code,  S  2939,  pro- 
viding the  procedure  in  case  of  a  tie  in  an  elec- 
tion of  county  or  precinct  officers  so  as  to 
make  It  the  duty  of  the  recorder  of  the  town  in 
case  of  a  tie  in  a  town  election  to  take  the  same 
procedure  required  to  be  taken  by  the  county 
clerk  In  the  case  of  a  tie  in  the  election  of 
county  or  precinct  officers,  where  no  such  duty 
is  directly  imposed  by  special  provision.  Dun- 
ham V.  Hyde.  30  Or.  385,  48  Pac.  422. 

And  in  Kentucky  the  general  law  regulating 
examining  boards  in  state,  district,  and  county 
elections,  and  requiring  them  to  cast  lots  in 
cases  of  tie  votes,  does  not  embrace  town  elec- 
tions under  special  statutes  for  town  officers. 
Hammock  v.  Barnes,  4  Bush.  890. 

And  under  Neb.  election  law,  chap.  26,  |  49, 
providing  that  when  there  is  a  tie  between  two 
persons  for  an  office  to  be  filled  by  the  county 
alone  or  by  any  precinct  therein,  the  clerk  shall 
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notify  them  to  appear  at  his  office  at  a  given 
time  to  determine  the  same  by  lot  before  the 
canvassing  board,  and  the  certificate  of  election 
Is  to  be  given  accordingly,  and  if  either  party 
fails  to  appear  or  to  take  part  In  the  lot,  the 
county  clerk  shall  draw  for  him,  the  requirement 
of  notice  to  the  defendant,  and  on  his  failure  to 
appear  and  take  part  in  the  lot  that  the  clerk 
draw  for  him,  are  not  presumed  to  have  been 
carried  out  unless  certified  to ;  and  it  ought 
therefore  to  appear  on  the  certificate  that  the 
statute  was  strictly  complied  with,  and  that 
each  party  to  the  controversy  had  an  equal 
chance  in  the  lot,  and  that  the  result  from  the 
method  adopted  could  not  have  been  influenced 
by  the  action  of  any  member  of  the  board,  but 
that  it  was  independent  of  forethought  or  de- 
sign ;  and  in  the  case  of  the  absence  of  a  party 
it  must  appear  that  the  county  clerk  drew  for 
him,  and  that  the  drawing  was  such  that  there 
was  no  possibility  of  anticipating  the  result. 
State  ex  rel.  Davey  v.  Wilkinson,  23  Neb.  710, 
37  N.  W.  617. 

In  Missouri  it  has  been  held  that  Rev.  Code, 
201,  giving  to  the  courts  power  of  deciding  an 
election  of  a  clerk  of  the  court  In  case  of  a  tie 
by  giving  the  casting  vote,  Is  not  In  contraven- 
tion of  the  constitutional  provision  of  that  state 
adopted  in  1834.  that  the  clerk  shall  be  elected 
by  the  qualified  voters  of  their  respective  coun- 
ties ;  and  that  the  power  of  giving  a  casting 
vote  In  case  of  a  tie  is  not  a  power  of  appoint- 
ment, and  has  none  of  the  Ingredients  of  such 
a  power,  and  is  not  therefore  inconsistent  with 
the  elective  principle,  but  is  a  means  provided 
by  the  legislature  to  carry  It  out.  as  the  ap- 
pointing power  Is  unlimited  and  unrestricted  in 
its  range  of  selection,  while  in  giving  a  cast- 
ing vote  the  tribunals  elected  for  the  purpose 
merely  decide  between  the  Individuals  already 
designated  by  the  popular  voice  as  the  choice. 
Lewis  V.  State  e»  rel.  Mayo,  12  Mo.  128. 

But  this  case  was  overruled  by  State,  Csow. 
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1875  proTides  that  ties  for  judges  of  courts 
of  record  "shall  be  determined  as  prescribed 
by  law,"  and  i  40,  Id.,  has  a  similar  provi- 
sion in  case  of  a  tie  between  condidates  for 
derk  of  any  court  of  record.  Section  2  of 
article  4,  Id.,  requires  senators  and  repre- 
sentatives to  be  "chosen  by  the  qualified  vot- 
ers.'*  but  does  not  prescribe,  or  authorize 
anyone  to  prescribe,  how  a  tie  shall  be  set- 
tled. Section  3  of  article  5,  Id.,  provides 
that  in  case  of  a  tie  for  the  offices  of  govern- 
or, lieutenant  governor,  secretary  of  state, 
state  auditor,  state  treasurer,  attorney  gen- 
eral, and  superintendent  of  public  schools, 
"the  general  assembly  shall,  by  joint  vote, 
choose  one  of  such  persons  for  said  office.*' 
Section  10  of  article  9,  Id.,  requires  sheriffs 
and  coroners  to  be  elected  by  the  qualified 
voters,  and  the  provision  (§  25,  art.  4)  of 
the  Constitution  of  1820,  which  authorized 
the  circuit  court  to  give  the  casting  vote  for 
sheriffs  or  coroner  in  case  of  a  tie,  has  been 
left  out  of  the  Constitution  of  1875,  and 
these  officers  are  left  where  county  clerks 
were  left  by  the  Constitution  of  1820, — to  be 
elected  by  the  people.  Under  the  Constitu- 
tion of  1875,  the  general  assembly  was  ex- 
pressly given  power  to  prescribe  by  law  how 
a  tie  between  candidates  for  judge  or  clerk 
of  a  court  of  record  should  be  determined; 
but,  as  to  all  other  ties,  the  Constitution  ex- 
pressly declares  how  they  shall  be  decided, 
and  does  not  authorize  the  general  assembly 


to  otherwise  provide,  or  else  it  makes  no 
provision  for  them,  and  does  not  authoiize 
the  general  assembly  to  do  so,  but  requires 
such  officers  to  be  elected  by  the  people.  This 
must  have  been  intentional,  and  not  an  over- 
sight; for  in  §  30  of  article  6  the  minds  of 
the  framers  of  the  Constitution  were  direct- 
ed to  ties  for  judges  of  courts  of  record,  and 
in  S  40  of  the  same  article  they  were  directed 
to  ties  for  clerks  of  courts  of  record.  Sec- 
tion 37,  Id.,  relating  to  justices  of  the  peace, 
comes  in  between  these  two  sections  of  arti- 
cle 6;  and  therefore  the  question  of  ties  can- 
not fairly  be  said  to  have  been  in  mind  when 
9  30  was  adopted,  out  of  mind  when  §  37 
was  adopted,  and  in  mind  when  §  40  was 
adopted.  It  was  plainly  intentional.  Be- 
ing left  in  this  shape  by  the  organic  law, 
neither  the  general  assembly  nor  the  courts 
have  a  right  to  supply  an  omission,  if  it 
could  be  so  considered,  in  that  organic  law, 
either  by  express  l^islation  or  by  judicial 
interpretation,  but  their  duty  is  to  enforce 
the  law,  and  require  all  such  persons  to  show 
that  they  had  been  elected  by  the  people, 
and,  failing  so  to  show,  to  execute  the  law 
applicable  to  cases  where  there  is  an  intru- 
sion into  a  public  office. 

It  follows  that  so  much  of  §  6099  as  at- 
tempts to  authorize  county  courts  to  decide 
in  cases  where  "two  or  more  persons  shall 
have  an  equal  number  of  votes  for  justice  of 
the  peace  for  any  township"  is  unconstitu- 


And  in  State  em  rel.  Crow  v.  Smith  (Mo.)  54 
8.  W.  222,  It  was  held  that  an  appointment  of  a 
Justice  of  the  peace  after  an  election  resulting 
in  a  tie  under  Mo.  act  1891,  p.  175,  providing 
that  when  a  vacancy  occurs  In  an  office  it  shall 
be  supplied  by  the  Judges  by  appointment,  Is  In- 
valid, as  by  Mo.  Const,  art.  14,  |  5,  providing 
that  all  officers  elected  or  appointed  shall  hold 
during  their  terms  and  until  their  successors 
shall  be  duly  elected  or  appointed  or  qualified, 
there  was  no  vacancy  to  fill. 

The  above  case  grows  out  of  the  same  trans- 
action as  the  principal  case,  the  principal  case 
being  a  proceeding  by  quo  warranto  against  a 
candidate  for  Justice  of  the  peace  appointed  by 
the  mayor  after  a  tie  vote,  and  the  case  at  bar 
being  a  proceeding  by  quo  warranto  against  a 
person  appointed  by  the  Judges  of  the  circuit 
court  to  fill  the  position  of  Justice  of  the  peace 
alleged  to  have  been  made  vacant  by  the  failure 
to  flll  the  position  by  election. 

So.  in  Heed  v.  Cosden  (Md.)  1  Clarke  &  H. 
CoDg.  Elect.  Cas.  853,  It  was  held  that  when 
two  candidates  for  the  office  of  representative 
In  Congress  had  the  same  number  of  votes,  and 
the  governor  and  council,  assuming  to  act  under 
a  state  law,  proceeded  to  decide  between  them, 
which  should  be  the  representative,  and  gave  a 
certiQcate  of  election  to  the  sitting  member,  the 
proceeding  was  not  warranted  by  a  constitution- 
al provision  requiring  representatives  to  be 
chosen  by  the  people,  and  conferring  upon  the 
house  exclusive  power  to  Judge  of  the  elections, 
returns,  and  qualifications  of  Its  members,  and 
that  the  certificate  was  not  admissible  as  evi- 
dence of  the  right  of  the  sitting  member  to  the 
■eat 

2.  Bifwt  of,  on  conteBt  and  right  to  jconteat. 

A  candidate  for  office  returned  as  having  re- 
ceived an  equal  number  of  votes  with  another 
candidate  voted  for  at  the  same  time  may  con- 
test the  electtos  in  the  same  manner  ana  to  the 
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same  extent  as  when  the  opposing  candidate  Is 
returned  as  having  received  a  plurality  of  votes, 
and  the  contestant  Is  apparently  In  the  minor- 
ity.    Erdman  v.  Barrett,  89  Fa.  320. 

And  a  trial  by  lot  by  candidates  for  office  for 
whom  a  tie  vote  was  given,  had  under  Mich. 
Comp.  Laws  1871.  {  136,  providing  that  when- 
ever In  elections  of  members  of  the  state  legis- 
lature or  county  officers  it  shall  appear  on  the 
legal  canvass  of  the  votes  that  two  or  more  per- 
sons have  received  an  equal  number  of  votes, 
and  that  a  failure  to  elect  to  any  office  Is 
caused  thereby,  such  persons  shall  draw  a  lot 
for  the  election  to  such  office,  does  not  preclude 
the  losing  candidate  from  malclng  Inquiry 
through  the  attorney  general  into  the  legality 
of  the  votes  counted  by  the  board  of  canvassers 
for  the  opposing  candidate.  People  ex  rel. 
Keeler  v.  Robertson,  27  Mich.  116. 

The  determination  of  an  election  by  drawing 
lots  under  that  act  In  case  of  a  tie  vote  is  not 
conclusive  upon  the  candidates  and  the  public, 
the  effect  to  be  given  to  a  certificate  granted  un- 
der the  statute  being  the  same  as  that  which 
would  be  given  to  a  certificate  of  election  In 
ordinary  cases.     Ihid. 

And  a  Judgment  of  a  county  court  In  a  pro- 
ceeding to  contest  the  election  of  a  school  di- 
rector, two  of  the  candidates  for  which  had  re- 
ceived a  tie  vote,  and  it  was  determined  by  lot 
in  favor  of  the  Incumbent,  will  be  reversed,  and 
the  cause  remanded  with  directions  to  enter  a 
Judgment  in  accordance  with  the  opinion  of  the 
court  on  appeal,  where  It  appears  by  a  clear 
preponderance  of  the  evidence  that  three  per- 
sons voting  for  the  incumbent  had  not  been  resi- 
dents of  the  district  the  requisite  length  of 
time.  Shepard  v.  Allen  (111.)  15  West.  Rep. 
182,  17  N.  R.  756. 

And  an  answer  In  a  proceeding  to  contest  the 
election  of  a  party  to  the  office  of  school  direc- 
tor In  which  there  was  a  tie  which  was  deter- 
mined by  lot  in  favor  of  the  Incumbent  to  a  peti- 
tion, alleging  thut  three  persons  voted  for  the 


560 


Missouri  Sufremb  Coubt. 


Mat, 


tional,  and  that,  as  county  courts  have  no 
such  power,  the  mayor  of  St.  Louis  has  no 
such  power,  if  he  has  the  powers  of  county 
courts  in  this  respect,  which  it  is  not  neces- 
sary now  to  decide,  and  hence  that  the  re- 
spohdent  herein  has  shown  no  legal  title  to 
the  office  of  justice  of  the  peace  for  the 
fourth  justice's  district  of  the  city  of  St. 
Louis,  but  is,  in  law,  an  intruder  therein. 
The  writ  of  ouster  is  hereby  issued  a^inst 
respondent,  ousting  him  from  the  office  of 
justice  of  the  peace  for  the  fourth  justice  s 
district  of  the  city  of  St.  Louis,  and  he  is 
also  adjudged  to  pay  the  costs  of  this  pro- 
ceeding. 

All  concur;   ValllantY  J.,  in  the  resuH 
only. 


STATE    of    Missouri    eso    rel  Edward 
CROW,  Attorney  General, 

V, 

G^rge  E.  SMITH. 


C. 


( 


Mo. 


) 


A  ▼acancy  In  the  office  of  a  Jnjitflce  off 
tbe  peace  to  be  filled  by  appointment  by 
Judges  of  tbe  circuit  court,  under  Acts  1801, 
p.  176,  is  not  created  by  the  failure  to  elect 
an  Incumbent  at  an  election  which  results  in 
a  tie  Tote,  under  Const,  art.  14,  |  6,  provid- 
ing that  all  officers  "shall  hold  office  during 


their  official  terms  and  until  tbelr  succesMort 
shall  be  duly  elected  or  appointed  and  quali- 
fied." 

{Robinson,  J,,  diasenta.i 
(December  5,  1899.) 

APPLICATION  for  a  writ  of  quo  warranto 
to  determine  by  what  authority  defend- 
ant was  exercising  the  office  of  justice  of  the 
peace  of  the  four&  district  in  the  city  of 
St.  Lou  is.     Writ  of  ouster. 

Statement  by  Marshall,  J.: 

This  is  a  proceeding  by  quo  warranto,  in- 
stituted in  this  court  by  the  attorney  gen- 
eral ex  officio  to  oust  defendant  from  the 
office  of  justice  of  the  peace  of  the  fourth 
district  in  the  city  of  St.  Louis.  The  facts 
are  these:  At  the  regular  election  in  1894 
Patrick  Sheehan  was  elected,  and  thereafter 
duly  qualified  as  the  justice  of  the  peace  for 
said  district.  Before  the  expiration  of  his 
regular  term  of  four  years  he  died,  and  in 
Mav,  1896,  Richard  B.  Haughton  was  r^u- 
larfy  appointed  to  fill  thie  vacancy  thus  oc- 
casioned, and  thereafter  duly  qualified,  and 
was  commissioned  to  fill  the  unexpired  term. 
At  the  next  regular  time  for  electing  jus- 
tices of  the  peace,  to  wit,  at  the  r^ular  elec- 
tion in  1898,  James  Griffin  and  Siegmund  L. 
Kramer  were  the  regular  nominees  for  said 
office.     The  election  resulted  in  a  tie  vote. 


successful  candidate  who  were  not  legal  voters, 
which  denied  the  allegations  of  the  petition 
and  alleged  that  seven  Illegal  votes  were  Im- 
properly counted  for  the  relator,  is  sufficient  un- 
til excepted  to.     Ibid. 

And  the  term  "canvass,**  as  used  In  S.  D. 
Comp.  Laws,  |  1489,  providing  that  any  candi- 
date or  person  claiming  the  right  to  hold  an 
office  contested,  or  any  elector  of  the  proper 
county  desiring  to  contest  the  validity  of  an 
election  or  the  right  of  any  person  declared  duly 
elected  to  an  office  within  the  county,  shall  give 
notice  thereof  within  twenty  days  after  the  can- 
vass oC  the  vote  for  such  election,  includes  the 
decision  of  a  tie  vote  by  the  clerk  or  auditor, 
as  provided  by  S.  Dak.  Laws  1890.  chap.  84.  S 
26.  and  all  the  various  acts  necessary  to  decide 
and  determine  who  of  the  persons  voted  for 
should  be  deemed  or  declared  elected,  so  that 
(he  time  within  which  a  notice  of  contest  must 
be  served  woald  begin  to  run  from  the  time  of 
the  decision  of  the  tie  vote,  and  not  from  tbe 
time  of  the  decision  that  the  vote  was  a  tie. 
Bowler  v.  Rlsenhood,  1  S.  D.  577.  12  L.  R.  A. 
700.  48  N.  W.  136. 

So,  a  candidate  for  office  who  was  deprived 
of  four  votes  on  the  ground  of  alleged  Illegal- 
ity by  the  contesting  board,  after  which  upon 
count  the  vote  was  found  to  be  a  tie,  whereupon 
the  right  to  tbe  office  was  determined  by  lot 
according  to  law  in  favor  of  the  other  candi- 
date. Is  not  estopped  from  appealing  from  the 
decision  of  the  contesting  board  under  a  stat- 
ute authorizing  It,  by  having  agreed  to  the  set- 
tlement of  the  question  by  lot.  Imboden  v.  Cul- 
ley,  94  Ky.  45.  21  8.  W.  339. 

Nor  Is  a  candidate  estopped  from  obtaining 
a  writ  of  mandamus  to  compel  election  officers 
to  decide  a  tie  vote  by  lot  according  to  law,  by 
the  fact  that  he  requested  tbem  not  to  do  no, 
since  all  parties  had  equal  knowledge  of  the 
law,  and  the  duty  was  to  the  public,  and  not 
simply  to  the  candidate.     Johnston  v.  State  ew 
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reU  Sefton,  128  Ind.  16,  12  L.  B.  A.  235.  27  N. 
E.  422. 

But  one  who,  on  an  Information  to  try  the 
right  to  an  office  for  which  be  and  another  had 
received  an  equal  number  of  votes,  attacks  the 
lot  taken  by  tbe  deputy  sheriff  npon  the  ground 
that  It  was  not  an  act  which  could  be  done  by 
deputy,  will  not,  on  a  determination  against 
him.  be  permitted  to  set  up  the  Invalidity  of 
some  of  the  votes  cast  for  tbe  respondent,  as  in 
such  case  the  Judgment  should  be  final.  People 
ex  rel,  ESvans  v.  Sutherland,  41  Mich.  177,  1  N. 
W.  927. 

And  election  officers  who  have  counted  tbe 
votes  given  for  each  of  the  candidates,  and  certi- 
fied that  the  vote  was  a  tie,  cannot  be  allowed. 
In  a  proceeding  brought  to  compel  them  to  m«*(^t 
and  determine  by  lot  the  person  entitled  to  the 
office  pursuant  to  Ind.  Rev.  Stat.  1881,  |  473G. 
to  contradict  such  return :  the  question  whether 
the  Illegal  votes  were  In  fact  received  nnd 
counted  must  be  determined  by  a  contest  of  elec- 
tion or  other  appropriate  proceeding  after  one 
of  tbe  rival  candidates  shall  have  received  his 
certificate  of  election.  Klmerer  v.  State  es  rcL 
Black,  129  Ind.  689,  29  N.  B.  178. 

And  Ind.  Rev.  Stat  1894,  S  6313,  providing 
that  no  Irregularity  or  malconduct  of  any  mem- 
ber or  officer  of  a  board  of  Judges  or  canvassers 
shall  set  aside  the  election  of  any  person,  unless 
such  Irregularity  or  malconduct  was  such  as  to 
cause  the  contestee  to  be  declared  elected,  when 
he  had  not  received  the  highest  number  of  legal 
votes,  and  no  election  shall  be  set  aside  for 
Illegal  votes,  unless  the  number  thereof  given 
to  the  contestee,  If  taken  from  him,  would  re- 
duce the  number  of  his  legal  votes  below  the 
number  of  legal  votes  given  to  some  other  per- 
son for  the  same  office.  Is  designed  to  prohibit 
a  contest  or  the  setting  aside  of  an  election 
where  such  contest  results  only  in  producing  a 
tie,  or  in  showing  that  some  other  person  had 
an  equal  number  of  legal  votes  with   the  con- 
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Afterwards  the  mayor  of  St.  Louis  appoint- 
ed Kramer  to  said  office  upon  the  theory 
that  in  St.  Louis  he  was  vested  with  the 
powers  of  the  county  courts,  and  that  in 
case  of  a  tie  vote  he  was  entitled  to  "decide" 
the  tie.  Upon  quo  warranto  this  court  de- 
nied the  validity  of  the  appointment,  and 
ousted  Kramer  from  the  office.  State, 
Crow,  y.  Kramer,  160  Mo.  89,  ante,  551, 
5 1  S.  W.  7 16.  Thereafter, on  the  9th  of  June, 
1899,  the  judges  of  the  circuit  court,  the  St. 
Louis  court  of  criminal  correction,  and  the 
probate  court  in  St.  Louis  appointed  the  de- 
fendant to  said  office,  reciting  in  the  order  of 
appointment:  "Having  be^  duly  notified 
that  there  was  a  vacancy  in  the  office  of  jus- 
tice of  the  peace  of  the  fourth  justice  of  the 
peace  district*  caused  by  a  failure  to  elect 
at  the  last  general  election,  Tuesday,  No- 
vember 8,  1898;"  and  further  reciting  that 
in  making  such  appointment  they  acted  pur- 
suant to  the  act  of  April  23,  1891  (Acts 
1891,  p.  175).  The  mayor  of  the  city  of  St. 
liouis,  upon  the  faith  of  such  appointment, 
thereupon  commissioned  the  defendant  as 
such  justice  of  the  peace  "for  the  unexpired 
term  ending  on  the  first  Tuesday  after  the 
first  Monday  in  November,  1902,  unless 
sooner  removed  from  office,  and  until  his  suc- 
cessor shall  be  duly  elected  and  qualified." 
The  defendant  thereupon  attempted  to  enter 
upon  the  duties  of  the  office,  and  has  ever 
since  been  attempting  to  exercise  its  func- 


tions. At  all  times,  however,  since  his  ap- 
pointment in  1896  said  Haughton  has  con- 
tinued to  act  as  justice  of  the  peace  for  said 
district,  refusing^  to  recognize  the  termina- 
tion of  his  term  by  the  election  and  qualifi- 
cation of  his  successor,  and  refusing  also  to 
turn  over  the  records  oif  said  office  to  anyone. 

Messrs,  Edivard  C.  Croiv,  Attorney  Gen- 
eral, and  Jesse  A.  McDonald  for  relator. 

Mr.  George  E.  Smith,  in  propria  per- 
sona: 

The  duration  of  the  term  of  a  public  offi- 
cer cannot  be  extended  by  his  commission 
beyond  the  limit  fixed  by  the  law  under 
which  he  was  appointed. 

State  ex  rel.  Cosgrove  v.  Perkins,  139  Mo. 
106,  40  S.  W.  650. 

The  Constitution  does  not  provide  hoW  tie 
votes  for  justices  of  the  peace  shall  be  set- 
tled, and  does  not  authorize  the  general  as- 
sembly to  make  any  such  provision. 

It  leaves  it  with  the  people  to  elect,  or 
some  officer  to  appoint,  as  may  be  regulated 
by  law. 

State,  Crow,  v.  Kramer,  150  Mo.  89, 
ante,  551,  51  S.  W.  719. 

Respondent  was  lawfully  appointed  on 
June  9,  1899,  to  succeed  Haughton.  His  of- 
ficial term  under  his  appointment  had  ex- 
pired on  November  8,  1898,  seven  months  be- 
fore. No  one  had  been  chosen  to  succeed 
him  at  the  general  election  then  held. 


testee,  and  woald  apply  where  such  a  result 
was  produced  by  restoring  to  the  person  a  vote 
or  votes  which  the  election  board  had  rejected 
and  refused  to  count  for  him,  because  they 
erroneously  supposed  they  were  Illegal,  as  well 
as  where  it  is  produced  by  the  rejection  of 
Illegal  votea  Montgomery  v.  Oldham,  148  Ind. 
34,  42  N.  B.  474. 

In  the  above  case  Gimbel  v.  Green,  184  Ind. 
628,  33  N.  E.  964,  supra,  II.  b,  1,  was  over- 
ruled so  far  as  it  Is  in  conflict  with  the  later 
case. 

An  appeal  by  the  unsuccessful  candidate  In 
a  lot  drawn  to  decide  a  tie  vote  lies  under  the 
Illinois  statutes  from  the  county  court  directly 
to  the  supreme  court,  and  not  from  the  county 
court  to  the  appellate  court.  Webster  v.  Gil- 
more,  91  III.  324. 

And  the  fact  that  a  person  was  permitted  to 
vote  at  an  election  creates  a  prima  facie  pre- 
sumption of  his  right  to  vote,  which  must  be 
overcome  by  proof  on  a  contest  of  the  election 
brought  by  the  unsuccessful  candidate  on  a  lot 
drawn  to  decide  a  tie  vote.    Ibid. 

And  the  original  election  returns  are  admissi- 
ble In  evidence  in  the  trial  of  an  information  in 
the  nature  of  a  quo  warranto  to  oust  the  incum- 
bent of  the  office  of  sherilf  In  which  the  vote 
was  alleged  to  have  resulted  in  a  tie  to  prove 
the  true  number  of  votes  given,  though  they 
had  been  some  days  in  an  exposed  situation 
and  had  been  altered  in  some  respects,  their 
fairness  and  alteration  being  matters  for  the 
Investigation  of  the  Jury.  State  v.  Adama  2 
Stew.  (Ala.)  231. 

c.  Casting  vote  by  presiding  officer. 

The  rule  so  universally  applicable  to  boards 
and  deliberative  bodies  consisting  of  a  limited 
number  of  members,  that  in  case  of  a  tie  vote 
the  presiding  officer  Is  authorized  to  give  a 
casting  vote,  is  applicable  to  elections  had  in 
and  appointments  made  by  such  bodies. 

47  L.  R.  A.  86 


Thus,  a  vote  in  a  city  council  In  one  way  by 
four  of  the  members,  and  a  refusal  to  vote  by 
the  other  four,  constitute  a  tie  vote  which  au- 
thorizes the  mayor  to  give  a  casting  vote. 
Launtz  v.  People  ew  rel.  Sullivan,  113  111.  137, 
55  AuL  Rep.  405. 

So.  In  Rushvllle  Gas  Co.  v.  Rushvllle,  121 
Ind.  206,  6  L.  R.  A.  315,  23  N.  E.  72,  it  was 
held  that  a  resolution  was  properly  adopted 
where  it  was  voted  for  by  three  members  of  a 
common  council  and  declared  carried  by  the 
mayor,  though  three  other  members  declined  to 
vote,  l>ut  the  decision  was  placed  on  the  ground 
that  Its  adoption  required  a  majority  of  the  af- 
firmative votes  of  a  quorum  only,  and  not  a 
majority  of  the  whole  number  of  votes,  and  that 
therefore  the  presence  of  the  silent  members 
was  of  no  effect. 

But  a  majority  $t  those  present  at  a  meet- 
ing of  a  select  body  consisting  of  a  definite 
number  of  voters  must  concur  in  order  to  do 
any  valid  act  in  the  absence  of  special  provi- 
sions with  reference  thereto,  and  four  ballotr 
are  not  sufficient  to  elect  an  officer  by  an  offlcia. 
board  where  eight  members  were  present, 
though  one  blank  vote  was  cast :  and  In  such 
case  there  Is  no  tie  which  will  authorize  the 
presiding  officer  to  give  the  casting  vote.  Law- 
rence V.  Ingersoll,  88  Tenn.  52,  6  L.  R.  A.  308, 
12  S.  W.  422. 

And  a  vote  by  ballot  for  a  city  attorney  un- 
der a  charter  authorizing  the  appointment  of  a 
city  attorney  by  a  major  vote  of  the  entire  com- 
mon council,  and  empowering  the  mayor  to 
give  a  casting  vote  In  case  of  a  tie,  at  which 
twenty-two  ballots  were  for  one  candidate  and 
twenty-two  for  another,  and  a  blank  ballot  was 
cast,  is  not  a  tic  which  will  authorize  the  mayor 
to  give  a  casting  vote,  as  there  could  not  be  an 
equal  division  of  the  members.  State  ea  rel. 
Cole  V.  Chapman,  44  Conn.  600. 

So,  where  an  equal  number  of  ballots  were 
cast  for  two  candidates  on  an  election  by  a  city 
council  of  a  constable,  and  the  mayor,  without 
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No  further  election  could  be  held  under 
the  act  until  the  general  election  in  Novem- 
ber, 1902. 

Of  couree  the  office  was  not  vacant  in  the 
sense  that  no  one  was  occupying  it,  but  it 
was  vacant  in  the  legal  sense,  in  that  the 
incumbent  was  holding  over  after  his  term 
had  fully  expired,  by  sufferance, — a  mere 
tenant  at  will  of  the  appointing  power. 

The  fact  that  the  incumbent  remains 
clothed  with  official  authority,  in  further- 
ance of  a  wise  provision  of  public  policy  and 
public  law,  cannot  enlarge  the  boundaries 
of  his  official  term,  or  arrest  the  operation 
of  the  power  of  appointment  or  election. 

State  eso  rel.  Atty.  Oen,  v.  Thomas,  102 
Mo.  85,  14  S.  W.  108;  State  ea  rel  Withers 
y.  Stonestreet,  99  Mo.  361,  12  S.  W.  895; 
State  em  rel,  Harvey  v.  Ma/nning,  84  Mo. 
061;  State  ea  rel.  Brown  v.  Spitz,  127  Mo. 
248,  29  S.  W.   1011;  State  ex  rel.  Walker 


V.  Powles,  136  Mo.  376,  37  S.  W.  1124;  State 
ex  rel,  Vosgrove  v.  Perkins,  139  Mo.  106,  40 
S.  W.  650. 

The  incumbent's  right  to  the  office,  wheth- 
er he  was  elected  to  serve  the  whole  term  or 
to  fill  a  vacancy  therein,  terminates  with 
the  fixed  time  prescribed  for  the  ending  of 
said  term. 

State  ex  rel.  Brovm  ▼.  Spitz,  127  Mo.  252, 
29  8.  W.  1011;  State  use  of  St.  Charles 
County  V.  Fulkerson,  10  Mo.  681;  State  ex 
rel.  Richardson  v.  Evoing,  17  Mo.  515 ;  State 
ex  rel.  Jackson  v.  Emerson,  39  Mo.  80 ;  State 
ex  rel.  Atty.  Qen.  v.  Conrades,  45  Mo.  45; 
State  ex  rel.  Berry  v.  McOrath,  64  Mo.  139. 

In  an  early  case  in  Alabama  it  was  held 
that  a  failure  to  elect  by  reason  of  a  tie 
vote  for  sheriff  created  a  vacancy  in  the  of- 
fice, which  might  be  filled  l^  executive  ap- 
pointment. 
.  State  V.  Adams,  2  Stew.  (Ala.)  231.   Bee 
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going  through  the  formality  of  casting  a  ballot, 
determined  and  declared  that  one  of  them  was 
elected,  bis  act  was  sufficiently  formal  under  a 
charter  allowing  bim  the  casting  vote,  and  un- 
der a  statutory  provision  that  in  the  election  of 
any  city  officers  by  ballot  by  the  board  of  alder- 
men or  In  convention  of  the  aldermen  and  com- 
mon council,  in  which  the  mayor  has  the  right 
to  give  a  casting  vote  if  two  or  more  candidates 
hare  each  half  of  the  ballots  cast,  he  shall  de- 
termine and  declare  which  of  them  is  elected, 
to  bring  the  case  within  sach  statutory  provi- 
sion.    Small  V.  Ome,  79  Me.  78,  8  Atl.  152. 

And  where  at  a  meeting  of  the  vestry  of  a 
church  both  wardens  and  eight  vestrymen  are 
present,  and  the  senior  warden  is  called  to  the 
chair,  and  five  vote  in  favor  of  engaging  a  cer- 
tain person  as  rector,  and  five,  including  the 
presiding  officer,  vote  against  engaging  him, 
and  the  chairman  declares  the  resolution  to  be 
lost,  he  must  be  deemed,  under  1  N.  Y.  Rev. 
Stat.  4th  ed.  1179,  $  1,  to  have  given  the  cast- 
ing vote,  his  declaration  that  the  vote  was  lost 
being  equivalent  to  such  vote.  People  ea  rel. 
Remington  v.  Church  of  the  Atonement,  48 
Barb.  608. 

But  a  declaration  of  a  presiding  officer  of  a  se- 
lect body  consisting  of  a  definite  number  of 
voters,  that  an  officer  Is  elected  as  the  result 
of  a  ballot  which  without  his  vote  is  a  tie  and 
not  sufficient  to  elect,  is  not  equivalent  to  cast- 
ing his  own  vote  In  favor  of  such  person,  where 
the  board  had  no  power  to  a|ect  except  by  bal- 
lot. Lawrence  v.  Ingersoll,  88  Tenn.  52,  6  L. 
R,  A.  308,  12  S.  W.  422. 

And  the  announcement  by  the  chairman  of  a 
board  of  trustees  holding  an  election  for  county 
^iperlntendent.  at  which  five  voted  for  one 
candidate  and  four  for  the  other,  that  the  one 
receiving  five  votes  was  elected,  is  of  no  effect, 
and  does  not  operate  as  a  casting  vote  because 
such  candidate  Illegally  voted  for  himself,  and 
such  vote  was  void,  thus  leaving  a  tie  of  the 
valid  votes,  where  it  was  made  upon  the  mis- 
taken assumption  that  he  had  a  right  to  vote 
for  himself  If  he  chose  to.  Hornung  v.  State  ea 
rel.  Gamble,  116  Ind.  468,  2  L.  R.  A.  510,  19  N. 
E.  151. 

And  the  failure  of  those  who  had  not  voted 
for  him  to  Interpose  further  objection  is  not 
■uch  an  acquiescence  In  and  tacit  consent  to  the 
annouiicemont  of  his  election  as  will  amount  to 
an  appointment  to  the  office.     Ihid. 

So.  the  rule  that  the  mayor  has  a  casting 
vote  In  case  of  a  tie  in  a  city  council  on  an  elec- 
tion or  appointment  of  an  officer  applies  to  a 
vote  on  the  question  of  the  approval  of  the  bond 
of  an  officer,  as  the  appointment  and  approval 
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of  the  bond  are  both  necessary  to  the  investi- 
ture of  the  office.  Launts  v.  People  em  rel.  Sul- 
livan, 113  111.  187,  55  Am.  Rep.  406. 

And  under  a  statute  providing  that  the 
church  wardens  and  vestrymen  elected  at  the 
first  election,  and  their  successors  In  office,  of 
themselves,  and,  if  there  be  a  rector,  then  to- 
gether with  the  rector,  shall  form  a  vestry  and 
be  the  trustees  of  the  church,  and  giving  them 
power  to  Induct  a  rector  whenever  there  Is  a 
vacancy,  providing  that  the  board  shall  not  be 
oompetent  to  transact  business  unless  the  rec- 
tor, if  there  be  one,  or  if  not,  the  church  warden 
present,  or  If  both  are  present  then  the  one 
who  shall  be  called  to  the  chair  by  a  majority 
of  voices,  shall  preside  at  the  meeting,  and 
have  the  casting  vote, — ^power  Is  given  to  the 
presiding  officer  to  vote  first  with  the  rest, 
and  then  upon  an  equality  to  create  a  majority 
by  giving  a  second  vote.  People  ex  rel.  Reming- 
ton V.  Church  of  the  Atonement,  48  Barb.  603. 

So,  the  mere  fact  that  an  act  providing  for 
the  appointment  of  an  officer  provides  that  the 
council  shall  confirm  the  appointment,  does  not 
of  Itself  manifest  an  intention  on  the  part  of 
the  legislature  to  exclude  the  mayor  from  giving 
a  casting  vote  in  case  of  a  tie.  Carroll  v.  Wall, 
86  Kan.  36,  10  Pac.  1. 

And  under  the  Kansas  law  relating  to  cities 
of  the  second  class,  |  21,  providing  that  the 
mayor  shall  preside  at  all  meetings  of  the  city 
council,  and  shall  have  a  casting  vote  when  the 
council  is  equally  divided,  and  none  other, 
where  the  mayor  in  accordance  With  the  stat- 
ute nominates  a  person  as  city  attorney  and 
submits  his  name  for  confirmation  to  the  coun- 
cil, and  a  vote  is  taken,  and  the  council  Is 
equally  divided,  he  may  give  a  casting  vote  in 
favor  of  confirmation,  where  there  is  no  express 
statutory  denial  of  that  power.  In  the  act  prqr 
vlding  for  such  appointment.     11}id. 

But  S  19  of  the  Kansas  law  relating  to  cities 
of  the  second  class,  providing  that  the  connch 
by  a  vote  of  the  msjority  of  all  the  members 
may,  for  cause,  remove  certain  officers,  and  S 
42  thereof,  providing  that  no  ordinance  provid- 
ing for  the  borrowing  of  moneys,  levying  taxes, 
or  appropriating  money  shall  be  of  any  validity 
unless  a  majority  of  all  the  councllmen  siiall 
vote  for  such  ordinance,  take  the  questions  re- 
ferred to  out  of  the  provisions  of  |  21  of  that 
act,  which  gives  the  mayor  a  casting  vote  in 
case  of  a  tie.     Ibid. 

Neither  the  vice  president  of  the  United 
States,  nor  the  lieutenant  governor  of  the  state 
of  New  York,  as  presiding  officer  of  the  senate, 
has  any  vote  unless  the  vote  be  equally  divided, 
but  the  speaker  of  the  House  of  (Representatives^ 


18M. 


State  ex  reL  Crow  v.  Smith. 


508 


also  People  eso  reh  Simpson  v.  Van  Home, 
18  Wend.  515;  People  ex  rel.  Cloud  v.  Wil- 
mm,  72  N.  C.  155;  State  ex  rel,  Bickford  v. 
Cocke,  54  Tex.  482;  People  ex  rel.  Worley 
▼.  Smith,  81  N.  C.  304;  State  ex  rel.  Sneed 
▼.  Bullock,  80  N.  0.  132;  Johnson  t.  Mann, 
77  Va.  265;  People  ex  rel.  Mason  v.  Mo- 
Clave,  99  N.  Y.  83^  1  N.  E.  235;  State  v. 
Hunt,  54  N.  H.  431 ;  State  ex  rel  Adams  v. 
Hopkins,  10  Ohio  St.  509. 

Haughton  held  over,  by  aufferance,  seven 
months  beyond  the  expiration  of  his  term 
before  the  respondent  was  appointed,  and 
still  holds  over. 

Even  if  the  act  authorized  a  special  elec- 
tion, it  would  seem  that  the  judges  might 
well  appoint  to  fill  the  vacancy  until  the 
election  was  called  and  held,  and  a  person 
chosen  and  qualified. 

Mmrsliall,  J.,  delivered  the  '>pinion  of  the 
court: 

This  case  lies  within  narrow  limits.     If 


the  ofiice  of  justice  of  the  peace  for  the 
fourth  district  in  the  city  of  St.  Louis  was 
vacant,  as  recited  by  the  judges  who  ap- 
pointed defendant,  on  the  9th  of  June,  1899, 
then  those  judges,  under  the  power  conferred 
upon  them  by  §  7  of  the  act  of  1891  (Acts 
1891,  p.  176),  had  the  power  to  appoint  the 
defendant,  and  his  title  to  the  office  is  good*, 
otherwise  not.  In  the  Kramer  Case,  150 
Mo.  89,  ante,  551,  51  S.  W.  716,  it  was  held 
that  in  case  of  a  tie  vote  there  was  no 
legal  election,  and  it  follows  that,  if  there 
was  no  l^al  election  in  1898  for  the  office 
in  question,  no  successor  has  yet  been  le* 
gaily  elected  to  succeed  Haughton,  for  he  was 
appointed  in  1896,  under  §  7  of  the  act  of 
1891,  to  fill  Sheehan's  unexpired  term,  which 
ended  at  the  regular  election  in  1898,  and  un- 
til his  successor  should  be  legally  elected,  as 
that  section  provides  such  appointees  shall 
hold.  There  is  no  merit  in  defendant's  con- 
tention that  under  the  act  of  1891  justices 
of  the  peace  in  St.  Louis  hold  for  a  fixed 


of  the  United  States  and  of  the  assembly  of  the 
state  of  New  York  each  have  a  vote.  Peo- 
ple ex  rel.  Remln^on  ▼.  Church  of  the  Atone- 
ment, 48  Barb.  603,  dictum. 

And  In  the  English  House  of  Commons  the 
speaker  never  votes  except  when  there  Is  an 
equality  without  his  casting  vote,  which  in  that 
case  creates  a  majority ;  but  the  speaker  of  the 
House  of  Lords  has  no  casting  vote ;  his  yote  is 
counted  with  the  rest  of  the  house,  and  in  case 
of  an  equality  the  negative  votes  have  the  same 
effect  and  operation  as  if  they  were  in  the 
majority.     Fbid. 

The  casting  vote  in  an  election  for  mayor  Is 
given  by  3  &  4  Vict.  chap.  108,  in  case  of  an 
equality  of  votes,  not  to  the  mayor,  but  to  the 
alderman  present  who  shall  have  been  elected 
by  the  greatest  number  of  votes  recorded  In  his 
favor,  so  that  an  alderman  elected  after  a  con- 
test is  to  be  considered  as  elected  by  a  greater 
numbed  of  votes  than  an  alderman  who  had  been 
returned  by  a  constituency,  however  large,  with- 
oat  a  contest,  and  such  an  alderman  would  be 
the  one  who  would  be  entitled  to  the  casting 
vote.     Hall  v.  Walker,  Ir.  Bep.  9  C.  L.  66. 

d.  Appointment  or  election  on  failure  to  elect 
or  to  fill  vacancy. 

A  fei^  of  the  states  have  peculiar  statutes 
providing  for  an  election  between  candidates,  or 
an  appointment  as  distinguished  from  a  selec- 
tion by  lot  or  a  casting  vote. 

Thus,  by  N.  J.  act  March  22,  1860,  Rev.  p. 
1201.  S  45,  it  is  provided  that  the  town  commit- 
tee shall,  where  two  or  more  candidates  have 
an  equal  number  of  votes  for  the  same  office  at 
an  annual  election  in  town  meeting  for  town- 
ship officers,  at  their  next  meeting  thereafter, 
elect  between  those  having  an  equal  number  of 
votea  unless  they  shall  deem  a  special  town 
meeting  for  this  purpose  advisable,  and  in  that 
case  shall  have  power  to  call  such  special  town 
meeting  as  provided  by  law. 

This  act  furnishes  a  method  of  determining 
the  result  of  the  former  election  by  referring 
It  to  the  township  committee  representing  the 
people,  or  to  the  people  themselves,  and  is  not 
an  unconstitutional  limitation  of  the  right  of 
voting  by  a  free  ballot.  State  ew  rel.  Brown  v. 
Boden,  61  N.  J.  L.  114,  16  Atl.  58. 

And  It  is  mandatory,  requiring  the  committee 
to  do  one  of  two  things. — elect  between  those 
having  an  equal  number  of  votes,  or  call  a  spe- 
cial town  meeting  to  elect.  They  may  do  either 
as  they  may  deem  advisable,  but  they  must  do 
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one,  and  must  act  at  the  next  meeting  after  the 
annual  town  election ;  and  where  there  has  been 
a  failure  to  elect,  and  a  special  election  is  or- 
dered, and  notices  are  posted,  the  committee 
cannot  at  a  subsequent  meeting  rescind  its  ac- 
tion.    IMd. 

And  the  election  of  one  of  two  candidates  for 
chairman  of  the  board  of  commissioners  of  high- 
ways by  the  township  committee  is  valid  under 
N.  J.  Laws  1872,  chap.  180,  providing  for  a 
board  of  commissioners  of  highways  to  be 
elected  by  the  legal  voters  in  the  township,  and 
chat  if  vacancies  occur  by  death,  or  by  becom- 
ing a  nonresident,  the  township  committee  is 
authorised  to  fill  them,  and  N.  J.  act  1860.  in 
regard  to  the  conduct  of  elections,  providing 
that  In  case  of  a  tie  the  committee  shall  elect 
between  those  having  an  equal  number  of  votes, 
where  at  the  first  election  the  two  candidates 
received  the  same  number  of  votes.  State, 
WInana  Prosecutor,  v.  Crane,  36  N.  J.  L.  894. 

And  the  right  of  a  township  through  its  com- 
mittee to  decide  whether  in  case  of  a  tie  vote  a 
newelectlon  by  the  voters  shall  be  ordered,  or 
whether  such  election  shall  be  confined  to  the 
committee  Itself,  and  be  limited  to  a  choice  be- 
tween the  candidates  having  the  tie  vote,  given 
by  a  previous  statute,  is  not  affected  by  N.  J. 
act  1890,  chap.  231,  f  52,  authorizing  and  di- 
recting a  Justice  when  he  shall  be  of  the  opinion 
that  fraud,  bribery,  or  other  illegal  practices 
were  resorted  to  at  an  election  to  such  an  ex- 
tent as  to  affect  the  result,  or  that  by  reason  of 
the  death  or  resignation  of  a  candidate  voted 
for,  or  an  Insufficient  supply  of  ballots,  the  vot- 
ers were  deprived  of  a  fair  opportunity  to  ex- 
press their  choice,  to  make  an  order  nullifying 
the  election,  and  direct  a  new  election  to  be 
held  within  the  district  to  fill  the  office  in  re- 
spect to  which  the  former  election  was  nulllfled 
and  set  aside.  Re  Blk  Twp.  Election,  14  N.  J. 
L.  J.  268. 

So,  in  Ohio,  boards  of  county  commissioners 
are  authorized  by  statute  to  appoint  a  superin- 
tendent of  schools  when  the  board  of  educa- 
tion has  neglected  to  elect  or  appoint  one,  and 
while,  under  the  Ohio  act.  a  third  person  other 
than  the  tie  candidates  might  be  appointed,  the 
cases  are  included  In  this  note  on  the  theory 
that  If  one  of  the  tie  candidates  should  be  ap- 
pointed It  would  be  in  effect  a  decision  of  the 
tie  rather  than  an  original  appointment,  and 
though  another  was  appointed  this,  too,  might 
be  considered  as  a  decision  of  the  tie  rendered 
against  both. 

Under  this  statute  the  action  of  a  board  of 
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term  of  four  yearSi  and  not  until  their  suc- 
cessors are  elected  and  qualified.  True,  the 
first  section  of  that  act  requires  an  election 
at  the  general  election  in  1894  and  every 
four  years  thereafter,  and  does  not  prescribe 
that  the  person  so  elected  shall  hold  until 
his  successor  is  elected ;  but  such  a  provision 
"was  not  necessary  in  the  statutes  to  accom- 
plish this  result,  for  9  5  of  article  14  of  the 
Constitution  of  Missouri  provides:  "In 
the  absence  of  any  contrary  provision,  all 
officers  now  or  hereafter  elected  or  appoint^ 
ed,  subject  to  the  right  of  resignation,  shall 
hold  ofiice  during  their  official  terms  and 
until  their  successors  shall  be  duly  elected 
or  appointed  and  qualified."  There  is  no 
contrary  provision  in  the  act  of  1891 ;  hence 
Hau^hton's  term  continued  until  the  Regular 
election  in  1898,  and  also  until  his  successor 
should  be  duly  elected  and  qualified;  and 
such  continuance  after  the  election  in  1898 
was  as  much  a  part  of  his  term  aa  that 
which  preceded  tnat  election.  Btate  ex  rei. 
Atty,  ben,  v.  RansoWy  73  Mo.,  loo,  cit,  92. 
The  appointment  of  defendant  by  the  judges 
named  was  expressly  predicated  upon  the 
theory  that  a  failure  to  elect  a  successor  to 
Haughton  at  the  regular  election  in  1898 
ipso  facto  created  a  vacancy  in  that  office. 
This  is  a  misapprehension  of  the  law  in  this 
state.  Whatever  may  be  the  rule  in  other 
states  under  their  Constitutions  and  stat- 
utes, it  has  been  the  settled  law  in  this  state 
ever  since  the  decision  in  State  ex  rel,  Tred- 
toay  V.  Luaky  18  Mo.  333,  that  the  failure 
to  elect  a  successor  to  an  office  at  the  regular 
time  for  holding  an  election  for  that  office 
does  not  create  a  vacancy  in  such  office,  and 
does  not,  therefore,  authorize  anyone  to  ap- 
point a  successor,  and  that  if  a  person  is  so 
appointed  as  such  successor  he  acquires  no 
title.  State  ex  rel.  Atty.  Gen,  v.  Ranaon, 
73  Mo.,  loc,  cit,  91,  94,  95;  State  ex  rel.  Cir- 
cuit Atty,  V.  McCwnn,  81  Mo.  479;  State  ex 
rel.  Harvey  v.  Manning,  84  Mo.,  loo  cit,  B63 ; 
State  ex  rel,  Stevenson  v.  Smith,  87  Mo.,  loc. 


cit,  160;  State  ex  rel.  Harris  ▼.  MoOann,  88 
Mo.,  loc.  oit.  390;  State  ex  rei.  Atty.  Gem,  v. 
MoGovney,  92  Mo.,  loo.  oit.  430,  3  S.  W.  807 ; 
State  ex  rel.  Walker  ▼.  Powlea,  136  Mo.,  loc, 
cit.  381,  37  S.  W.  1126.  In  McCann'e  Case, 
81  Mo.  479,  Mullery  waa  appointed  in  1879 
to  fill  a  vacancy  for  an  unexpired  term  end- 
ing in  1882,  and  until  his  successor  was 
elected  and  qualified.  Upon  the  theory  that 
an  appointee  to  the  office  of  justice  of  the 
peace  could  only  hold  until  the  next  regular 
election,  McCann  was  elected  to  the  office  at 
the  regular  election  in  1880.  Mullery  re- 
fused to  surrender  the  office.  McCann  at- 
tempted to  exercise  the  functions  of  the  of- 
fice. On  quo  warranto  McCann  was  ousted, 
and  it  was  held  that  a  person  appointed  to 
fill  a  vacancy  in  th«  office  of  justice  of  the 
peace  held  title  until  the  next  regular  time 
for  electinff  justices  of  the  peace,  so  as  to 
secure  uniiormity  of  tenure,  and  that  an 
election  at  any  other  time  was  invalid,  and 
therefore  conferred  no  title  upon  the  person 
elected.  In  Ranaon's  Case,  73  Mo.  78,  he 
was  elected  in  1876,  for  a  term  of  four  years, 
to  the  office  of  justice  of  the  peace.  There- 
after it  was  provided  by  S  2807,  Rev.  Stat 
1879,  that  justices  of  the  peace  should  be 
elected  at  the  general  election  in  1882  and 
every  four  years  thereafter,  and  should  hold 
their  offices  for  four  years.  At  the  general 
election  in  1880  one  Childs  was  elected  as 
Ranson's  successor,  and  commissioned  for  a 
term  of  two  years.  Ranson  refused  to  sur- 
render the  office,  claiming  that  the  election 
in  1880  was  ill^al,  and  that  under  $  2807 
he  was  entitled  to  hold  until  the  re^^lar 
election  in  1882.  On  quo  warranto  against 
him  his  contention  was  sustained,  and  it 
was  held  that  "the  object  and  intent  of  the 
legislature  in  framing  S  2807,  Rev.  Stat., 
was  to  provide  and  fix  a  certain  and  uniform 
time  at  which  the  election  of  justices  of  thp 
peace  should  take  place.  .  .  .  That  the 
time  intervening  between  the  end  of  the  four 
years  and  the  election  or  appointment  and 


county  commiBsloners  In  appointing  a  superin- 
tendent of  schools  Is  valid,  and  the  person  so 
appointed  Is  entitled  to  the  compensation  at- 
tached to  the  office,  where  three  elForts  to  se- 
lect were  made  by  the  board,  and  in  each  case 
there  were  three  members  for  and  three  against 
the  proposition,  and  there  was  nothing  to  indi- 
cate a  determination  on  the  part  of  the  board 
to  abolish  the  office,  or  to  manage  the  schools 
without  a  superintendent.  State  e»  rel.  Schnee 
V.  Cuyahoga  Falls  Hd.  of  Bdu.  3  Ohio  N.  P.  236. 

And  the  board  of  education  Is  estopped  to 
deny  the  validity  of  the  appointment  by  the 
county  commisBloners  of  a  superintendent  of 
schools,  where  there  was  a  dead-lock  in  the 
board,  and  after  such  appointment  he  attended 
all  the  meetings  of  the  board,  and  at  one  of 
them  they  elected  an  assistant  teacher  and  di- 
rected him  to  place  her  in  any  such  position  as 
in  his  Judgment  she  was  qualified  to  fill,  and 
they  received  and  accepted  his  monthly  report 
by  a  clear  majority  of  the  members.     IlHd. 

And  mandamus  is  the  proper  remedy  of  a  su- 
perintendent of  schools  to  compel  the  board  of 
education  to  Issue  an  order  for  the  payment  of 
his  salary  where  payment  is  refused  upon  the 
ground  that  his  appointment  by  the  county 
commissioners  when  there  was  a  dead-lock  in 
the  board  was  invalid.     Ibid. 
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III.  BunMnary, 

It  would  seem  from  the  cases  above  that  in 
the  absence  of  special  statutory  provision  a  tie 
vote  creates  a  vacancy  which  can  only  be  filled 
by  appointment  or  a  new  election  under  some 
general  provision  with  reference  thereto,  though 
in  case  of  elections  held  in  boards  and  bodies  of 
limited  membership  the  general  rule  giving  the 
presiding  officer  a  casting  vote  in  case  of  a  tie 
would  apply.  The  method  which  has  been  most 
extensively  adopted  to  meet  the  difflcnlty  of  a 
tie  vote  is  by  drawing  lots  as  between  the  tie 
candidates,  though  in  New  Jersey  there  Is  a 
provision  for  a  selection  as  between  the  tie 
candidates  or  a  new  election  In  the  discretion 
of  the  selecting  body,  and  in  Ohio  there  Is  a 
provision  for  an  independent  appointment  In 
case  of  a  neglect  to  elect  or  appoint  to  certain 
offices,  whi^  applies  to  a  case  of  a  tie  vote. 
By  the  weight  of  authority  these  statutes  are 
not  unconstitutional,  and  have  been  enforced- 
and  given  full  effect,  and  held  to  prevent  a  va- 
cancy in  case  of  a  tie  vote.  A  few  of  the  cases, 
however,  have  questioned  their  eoostltntlonal- 
ity,  prominent  among  which  Is  the  principal 
case.  F.  H.  B. 
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qualification  of  his  successor  is  as  much  a 
part  of  his  term  of  office  aa  the  four  years 
that  preceded  it.  ...  If  the  respond- 
ent was  rightfully  in  office,  there  could  be  no 
▼acancy,  and  consequently  no  warrant  for 
eonatruing  Childs'  commission  for  two  years 
into  a  valid  appointment,  as  claimed  by  re- 
lator. In  all  such  cases  it  is  immaterial 
whether  the  want  of  a  successor  results  from 
a  failure  to  hold  an  election  [or,  as  here,  the 
failure  to  elect  by  reason  of  there  being  a 
tie  vote],  the  failure  of  the  person  elected 
to  qualify,  or  from  a  lawful  change  in  the 
time  of  holding  an  election."  In  State  ex 
rel,  Atty,  Oen.  v.  Seay,  64  Mo.  89,  27  Am. 
Rep.  206,  it  appeared  thmi  at  the  regular 
election  in  1868  Gale  was  elected  circuit 
judge  for  a  term  of  fAur  years.  At  the  reg- 
ular election  in  1874  McOord  was  elected  his 
successor,  and  he  duly  qualified,  but  two 
days  before  his  term  was  to  begin  he  died. 
A  special  election  was  held  in  March,  1875, 
to  fill  the  vacancy,  and  the  defendant,  Seay, 
was  duly  elected,  and  properly  qualified. 
Gale  refused  to  surrender  the  office,  claim- 
ing that,  as  McCord  died  before  entering 
upon  the  duties  of  the  office,  there  was  no 
vacancy,  and  hence  the  special  election  was 
void.  But  on  quo  warranto  against  Seay  it 
was  held  that  a  successor  to  Gale  had  been 
duly  elected  at  the  regular  time  for  electing 
a  judge  for  that  court,  and  he  had  duly  qual- 
ified, and  this  ended  Gale's  term  and  tenure, 
notwithstanding  McCord  died  before  enter- 
ing upon  the  discharge  of  the  duties  of  the 
ofiSoe,  and  before  his  term  began,  and  hence 
there  was  a  vacancy,  and  a  special  election 
was  properly  ordered,  and  Seay  was  entitled 
to  hold  the  office.  It  was  pointed  out,  how- 
ever, that  if  McCord  had  died  after  he  was 
elected,  but  before  he  had  qualified,  there 
would  have  been  no  vacancy  in  the  office, 
and  Ghtle  would  have  been  entitled  to  hold 
over  until  the  next  regular  time  for  holding 
an  election  to  fill  that  office. 

The  cases  relied  on  by  the  defendant  do 
not  support  defendant's  contention  that 
there  was  a  vacancy  in  the  office  of  justice 
of  the  peace  for  the  fourth  district  in  St. 
Louis.  The  Thomas  Case,  102  Mo.  85,  14 
S.  W.  108,  decided  that  the  charter  and  or- 
dinances of  St.  Louis  expressly  provided  for 
a  special  election  in  the  exigencies  present 
in  that  case.  In  BtonestreeVs  Case,  99  Mo. 
361,  12  S.  W.  896,  it  was  decided  that,  when 
a  regularly  elected  or  appointed  officer  had 
served  out  his  fixed  term,  he  became  a  mere 
locum  tenens  until  his  successor  was  elected 
or  appointed,  and  that  such  a  successor  had 
been  I^ally  appointed  at  the  proper  time 
in  that  case,  and  hence  such  successor  was 
entitled  to  the  office.  Manning's  Case,  84 
Mo.  661,  and  Spitz's  Case,  127  Mo.  248,  29 
8.  W.  1011,  simply  hold  that  when  there  is 
a  vacancy  in  the  office  of  justice  of  the  peace 
it  is  proper  to  fill  the  vacancy  until  the  next 
regular  election  thereafter  held,  as  the  stat- 
utes then  provided  (the  act  of  1891  changed 
the  law  so  as  to  provide  that  the  appoint- 
ment shall  be  for  the  unexpired  term),  at 
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which  time  an  election  to  fill  the  unexpired 
term  should  be  held.  In  both  of  these  cases 
a  successor  to  the  incumbent  had  been  elect- 
ed and  qualified.  In  the  Manning  Case  the 
successor  died  after  he  had  been  elected  and 
qualified  and  entered  upon  the  duties  of  the 
office,  and  in  the  Spitz  Case  the  successor  re- 
signed after  being  elected  and  qualified,  and 
after  enterinfi^  upon  the  duties  of  the  office. 
There  was,  tnerefore,  clearly  a  vacancy  in 
the  office,  as  defined  in  Seay's  Case,  64  Mo. 
89,  27  Am.  Ren.  206.  In  Powles*  Case  his 
successor  had  been  duly  elected  and  quali- 
fied, and  therefore  his  tenure  had  ended,  and 
he  was  properly  ousted.  In  Perkins*  Case, 
139  Mo.  106,  40  S.  W.  650,  it  was  held  that 
an  officer  whose  term  is  for  a  fixed  time,  and 
until  his  successor  is  duly  elected  and  quali- 
fied, is  entitled  to  hold  "until  his  successor 
has  been  chosen  and  qualified,"  but  that  in 
that  case  a  successor  had  been  duly  elected 
and  qualified,  and  hence  the  successor  alone 
could  rightfully  exercise  the  powers  and  per- 
form the  duties  of  the  office. 

In  the  case  at  bar,  Haughton  was  ap- 
pointed, under  §  7  of  the  act  of  1891,  to  fill 
the  unexpired  term  of  Sheehan,  which  ended 
at  the  regular  election  in  1898,  and  until 
his  successor  was  duly  elected  and  qualified. 
The  attempted  election  of  his  successor  in 
1898  failed  by  reason  of  a  tie  vote.  No  suc- 
cessor was  then  elected,  and  hence  none  qual- 
ified. Therefore  no  vacancy  existed  or  oc- 
curred in  the  office.  The  effect  was  the  same 
as  if  no  election  for  a  successor  had  been  held 
in  1898.  There  being  no  vacancy,  there  was 
no  power  in  the  judges  named  to  appoint  de- 
fendant to  the  office,  either  by  virtue  of  the 
act  of  1891  or  of  any  other  statute,  and 
hence  their  action  was  a  nullity,  and  defend- 
ant has  no  title  to  the  office.  Inasmuch  as 
the  act  of  1891  provided  that  there  should 
be  an  election  for  justice  of  the  peace  in  St. 
Louis  at  the  regular  election  in  1894,  "and 
every  four  years  thereafter,"  and  inasmuch 
as  there  was,  in  legal  intendment,  no  elec- 
tion held  in  the  fourth  district  in  St.  Loui<f 
for  justice  of  the  peace  in  1898,  there  has 
been  no  successor  yet  elected  for  Haughton ; 
and  as  the  purpose  of  the  lawmakers  is  that 
there  shall  be  uniformity  in  the  time  of  elect- 
ing all  justices  of  the  peace,  and  as  there 
is  no  special  statute  covering  cases  like  this, 
it  follows  that  there  can  be  no  legal  election 
held  to  elect  a  successor  for  Haughton  until 
the  regular  election  in  the  year  1902,  and 
that  he  has  a  right  to  continue  to  hold  the 
office  of  justice  of  the  peace  for  the  fourth 
district  in  the  city  of  St.  Louis  until  a  suc- 
cessor is  elected  at  that  time  and  thereafter 
duly  qualifies,  by  virtue  of  his  appointment 
until  his  successor  is  duly  elected  and  quali- 
fied. 

The  defendant  having  failed  to  show  any 
title  to  the  office,  a  writ  of  ouster  is  aioard- 
ed. 

Gantt,  Ch.  J., and  Burgess,  Brace,  and 
Valliant,  JJ.,  concur.  Robinson,  J.,  dis- 
sents.    Sherwood,  J.,  absent. 
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Ex  parte  Grant  Heatley  TOD. 


( 
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1.  A  conrt  or  Jndare  authorised  to  lavae 
tlie  inrrit  of  babeaai  corptiai  is  not  con- 

clusiTety  bouud  by  the  action  of  the  executive 
in  issuing  au  extradition  warrant  for  an  al- 
leged fugitiye,  but  may  in  fact  determine 
wli ether  or  not  an  offense  was  charged,  or 
whether  or  not  the  petitioner  Is  a  fugitiye 
from  Justice,  and  whether  or  not  the  governor 
actually  issued  the  warrant. 

2.  A  person  !•  not  a  foaritl've  from  Jus- 
tice subject  to  surrender  by  extradition  war- 
rant, when  he  comes  Into  the  state  at  the  re- 
quest and  in  pursuance  of  the  business  of 
the  party  who  demands  his  surrender. 

8.  An  extradition  '«ya,rrant  yrblcb  tbe 
irovernor  did  not  In  fact  Isane  is  null 
and  Yoid,  as  the  power  to  issue  It  Is  one  which 
he  cannot  delegate. 

(January  18,  1900.) 

APPEAL  by  petitioner  from  an  order  of 
the  Circuit  Court  for  Lawrence  County 
refusing  a  writ  of  habeas  corpus  to  release 
him  from  the  custody  of  the  sheriff  to  which 
he  bad  been  committed  in  interstate  rendi- 
tion proceedings  preparaitory  to  hia  removal 
to  another  state.     Rieversed. 

The  facts  are  staited  in  the  opinion. 

Mr,  Charles  E.  DaTla,  for  appellant: 

The  courts  have  ample  authority  upon 
habeas  corpus  to  inquire  into  the  cause  of 
the  detention,  and  for  this  purpose,  while 
not  having  the  power  to  direct  the  execu- 
tive discretion,  they  may  review  the  manner 
in  which  it  was  exercised. 

7  Am.  &  £ng.  Enc.  Law,  p.  65d;  Rohh  v. 
Connolly,  111  U.  S.  024,  28  L.  ed.  642, 
4  Sup.  Ct.  Rep.  544;  People  ex  rel.  Law- 
retire  V.  Brady,  56  N.  Y.  182;  Jones 
V.  Leonard,  50  Iowa,  106,  32  Am.  Rep. 
116;  Ex  parte  Smith,  3  McLean,  121,  Fed. 
Cas.  No.  12,968;  Ex  parte  Hart,  25  U.  8.  App. 
22,  28  L.  R.  A.  801,  63  Fed.  Rep.  249,  11  C. 
C.  A.  165;  S.  D.  Comp.  Laws,  4644. 

If  there  is  no  charge  of  crime  against  the 
person  in  the  demanding  state,  there  is  no 
duty  devolving  upon  the  executive  to  8urren> 
uer  a  citizen  of  the  state. 

People  ex  rel.  Lawrence  v.  Brady,  56  N.  Y. 
182;  Ex  parte  Smith,  3  McLean,  121,  Fed. 
Gas.  No.  12,968;  Smith  v.  State,  21  Neb.  552, 
32  N.  W.  594;  Davis*  Case,  122  Mass.  324; 
Re  Manchester,  5  Cal.  237;  Ex  parte  Shel- 
don, 34  Ohio  St.  319;  Roberts  v.  Reilly,  116 
U.  S.  80,  29  L.  ed.  544,  6  Sup.  Ct.  Rep.  291; 
7  Am.  &  Eng.  Enc.  Law,  p.  638;  Ex  parte 
Slauson,  73  Fed.  Rep.  667. 

Note. — On  the  question  who  are  fugitives 
subject  to  exfraditlou,  see  State  v.  Hall  (N.  C.) 
28  L.  R.  A.  2S0.  and  note;  Re  Sultan  (N.  C.)  28 
L.  R.  A.  294  :  and  Urinkall  v.  Spiegel  (Cozm.) 
86  L.  R.  A.  480. 

For  habeas  corpus  to  review  extradition  pro- 
ceedings, see  State  t.  Jackson  (D.  C.  B.  D. 
Tenn.)  1  L.  U.  A.  370.  and  note;  and  Re  Sul- 
tan (N.  C.)  28  L    R.  A.  294. 
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The  complaint  <mly  charges  a  breacii  of 
contract. 

2  Bishop,  Crim.  Law,  665;  Bainham's 
Case,  cited  in  1  Salk.  379;  Rex  v.  Bradford,  2 
Ld.  Raym.  1327 ;  Ew  parte  Slauson,  73  Fed. 
Rep.  667. 

The  petitioner  was  not  a  fugitive  from  the 
justice  of  the  state  of  Nebraska. 

Ex  parte  Reggel,  114  U.  S.  642,  29  L.  ed. 
250,  5  Sup.  Ct  Rep.  1148;  Roberts  v.  ReiUy, 
116  U.  S.  80,  29  L.  ed.  544,  6  Sup.  Ct  Rep. 
291. 

On  habeas  oorpus  the  prisoner  may  show 
that  he  is  not  a  fugitive  from  justice. 

8  Enc  PI.  ft  Pr.  823;  12  Am.  ft  Eng.  Enc 
Law,  2d  ed.  p.  601;  Jones  v.  Leonard,  50 
Iowa,  106,  32  Am.  Rep.  IIQ;  Be  Keller,  36 
Fed.  Rep.  681 ;  White  ▼.  Vallely,  14  U.S.  Ann. 
S7, sub  nam.  Re  White,  55  Fed.  Rep.  54, 5  d.C. 
A.  29;  Re  Cook,  49  Fed.  Rep.  833;  United 
States  V.  Fowkes,  3  U.  S.  App.  247,  53  Fed. 
Rep.  13,  3  C.  C.  A.  394;  «9  parte  State,  73 
Ala.  503,  49  Am.  Rep.  63;  Hartman  ▼.  Ave- 
line,  63  Ind.  352«  30  Am.  Rep.  217. 

The  governor  of  the  fftate  is  not  required 
to  surrender  a  dtizen  upon  demand,  unless 
it  is  made  to  appear  in  some  proper  nmnnpr 
that  be  is  a  fugitive  from  justice. 

Ex  parte  Reggel^  114  U.  S.  642,  29  L.  ed. 
250,  5  Sup.  Ct  Rep.  1148;  Hartman  v.  Ave- 
line,  63  Ind.  352,  30  Am.  Rep.  217 ;  Re  Doc 
Woon,  18  Fed.  Rep.  899. 

The  executive  cannot  issue  his  warrant 
upon  the  grounds  of  public  policy. 

Ex  parte  Morgan,  20  Fed.  Rep.  298. 

The  petitioner  cannot  be  convicted  in  Ne- 
braska for  receiving  in  South  Dakota  a  draft 
mailed  to  him  in  this  state,  in  payment  of 
his  salary  upon  oontraot 

State  V.  Jaohson,  36  Fed.  Rep.  258,  1  L.  R. 
A.  370. 

The  mere  fact  that  the  petitioDer  was  in 
the  state  of  Nebraska  about  the  time  he  is 
accused  of  committing  the  alleged  fraud  will 
not  do. 

Patterson's  Case,  18  Alb.  L.  J.  190;  Whar- 
ton, Crim.  PI.  ft  Pr.  31;  i2€  Doo  Woon,  18 
Fed.  Rep.  898. 

Proceedings  of  legal  extradition  are  in 
abridgment  of  liberty,  and  all  intendment  is 
indulged  in  favor  of  the  person  who  claims 
the  benefits  of  the  writ  of  habeas  corpus. 

Ex  parte  Morgan,  20  Fed.  Rep.  298;  Ex 
parte  Smith,  3  McLean,  126,  Fed.  Cas.  No. 
12,968. 

Mr.  Jolin  Ii.  Pyle,  Attorney  Oeneral,  for 
respondent 

Corson,  J.,  delivered  the  opinion  of  the 

court: 

On  July  21,  1899,  Grant  Heatley  Tod  pre- 
sented a  petition  to  the  honorable  judge  of 
the  circuit  court  of  the  eighth  judicial  cir- 
cuit, in  and  for  the  county  of  Lawrence, 
setting  forth  that  since  the  16th  day  of  Sep- 
tember, 1898,  he  had  been  a  resident  of  said 
Lawrence  county;  that  he  was  then  unlaw- 
fully restrained  of  his  liberty  by  the  sheriff 
of  Lawrence  county,  who  claimed  some  right 
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iBp  parU  Tod. 
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to  detain  him;  and  that  such  detention  was 
unlawful;  and  praying  that  he  (said  peti- 
tioner) might  be  forthwith  discharged  from 
custody.  Thereupon  the  said  circuit  judge 
issued  a  writ  of  habeas  corpus,  commanding 
the  said  sheriff  of  Lawrence  county  to  pro- 
duce before  him  the  body  of  said  Tod,  to- 
getiier  with  the  cause  of  his  detention.  The 
sheriff  made  return  that  he  detained  the  pe- 
titioner under  and  by  virtue  of  an  extradi- 
tion warrant  purporting  to  be  issued  by  the 
executive  of  this  state;  also,  a  warrant  of 
arreet  purporting  to  be  issued  by  the  said 
executive  of  this  state,  directed  to  the 
sheriff,  coroner,  or  any  other  peace  officer 
of  Lawrence  or  any  other  county  of  this 
state;  a  requisition  purporting  to  be  issued 
by  the  executive  of  the  state  of  Nebraska; 
and  a  warrant  purporting  to  be  issued  by  the 
county  judge  of  York  county,  state  of  Ke- 
bnu^a.  To  this  return  the  petitioner  inter- 
posed a  demurrer,  which  was  overruled. 
Thereupon  the  petitioner  filed  an  answer,  in 
which  h«  denied  that  he  was  a  fugitive  from 
justice  from  the  state  of  Nebraska,  and  al- 
leged "that  at  the  time  of  leaving  the  state 
of  Nebraska,  on  the  17th  day  of  September, 
1898,  your  petitioner  acted  through  the  re- 
quest of  the  ofiioers  and  agents  of  the  York 
Mining  &  Development  Company,  Limited; 
that  on  or  about  the  15th  day  of  May,  1899, 
at  the  request  of  the  York  Mining  &  Devel- 
opment Company,  your  petitioner  visited  the 
city  of  York,  Nebraska,  and  while  there  all 
aecoiuts  and  business  was  fully  and  finally 
settled  and  approved  by  the  said  company; 
that  thereafter  your  petitioner  was  speciallv 
requested  to  return  to  the  state  of  South 
Dakota  as  the  employee  of  the  said  com- 
pany, and  thereupon  the  said  company  pur- 
chased and  delivered  to  this  petitioner  trans- 
portation to  go  from  the  city  of  York,  Ne- 
braska, to  the  city  of  Deadwood,  and  it  was 
in  pursuance  of  the  business  of  the  said 
company,  and  not  as  a  fugitive  from  justice 
from  the  state  of  Nebraska,  that  your  peti- 
tioner has  returned  to  the  state  of  your 
petitioner's  residence."  The  petitioner 
further  alleged,  "upon  information  and  be- 
lief, that  the  warrant  set  forth  in  the  return 
of  the  res-pondent,  W.  I.  Lancaster,  the  agent 
of  the  state  of  Nebraska  to  receive  and 
transport  your  petitioner  to  the  state  of  Ne- 
braska, and  the  warrant  in  said  return  di- 
recting the  sheriff  of  Lawrence  county.  South 
Dakota,  to  arrest  your  petitioner,  were  not 
executed  by  his  excellency,  Andrew  E.  Lee, 
governor  of  the  state  of  South  Dakota;  that 
on  the  18th  day  of  July,  1899,  at  the  time 
said  warrants  purport  to  be  signed,  the  said 
Andrew  £.  Lee  was  at  the  town  of  Ver- 
milion, in  South  Dakota,  and  never  saw  the 
said  warrants,  or  either  of  them,  nor  did  he 
upon  that  day  see  the  agent  of  the  state  of 
Nebraska,  W.  I.  Lancaster,  or  read  the  requi- 
sition of  the  executive  of  the  state  of  Ne- 
braska requiring  the  surrender  of  your  pe- 
titioner as  a  fugitive  from  justice,  but  that 
each  of  the  said  warrants  have  been  thereto- 
fore signed  by  the  governor  of  the  state  of 
South  Dakota  in  blank,  and  were  filled  out 
by  other  persons  than  the  said  governor  of 
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the  state  of  South  Dakota,  and  that  tlie 
said  papers  were  never  read  or  seen  by  tiie 
executive  after  the  said  blanks  were  filled 
out,  and  before  the  same  were  delivered  to 
W.  I.  Lancaster,  agent  of  the  state  of  Ne- 
braska; and  for  the  reasons  aforesaid  the 
said  warrants,  and  each  of  them,  were  at  the 
time  of  the  delivery  thereof,  and  at  all  times 
have  been,  and  now  are,  ill^al  and  void.'' 
The  answer  also  contained  a  copy  of  the 
affidavit  or  complaint  alleged  to  have  been 
made  before  the  county  juc^e  of  York  coun- 
ty, in  the  state  of  Nebraska,  upon  whioh  the 
requisition  of  the  governor  of  the  state  of 
Nebraska  was  based.  The  circuit  judge  at 
the  dose  of  the  hearing  made  an  order  re- 
manding the  petitioner  to  the  custody  of  the 
said  sheriff.  A  motion  w^as  made  to  the  cir- 
cuit court  to  vacate  and  set  aside  said  order, 
and  to  grant  the  petitioner  a  new  trial,  which 
was  denied ;  and  from  the  order  denying  the 
same  the  petitioner  has  appealed  to  this 
court. 

The  counsel  for  the  petitioner  and  appel- 
lant contends,  ( 1 )  that  the  affidavit  or  com- 
plaint upon  which  the  requisition  issued  by 
the  governor  of  the  state  of  Nebraska  was 
based  does  not  charge  an  offense;  (2)  that 
there  was  no  evidence  before  the  governor  of 
this  state  or  before  the  court  tending  to 
show  that  he  was  a  fugitive  from  justice; 
( 3 )  that  the  extradition  warrant  purporting 
to  be  issued  by  the  governor  of  this  state, 
as  well  as  the  warrant  for  his  arrest,  never 
in  fact  having  been  issued  by  the  executive 
of  this  state  personally,  is  null  and  void; 
and,  (4)  if  there  was  any  proof  before  the  ex- 
ecutive of  this  state  tending  to  show  that 
the  appellant  was  a  fugitive  from  justice, 
that  evidence  was  clearly  overcome  by  the 
proof  of  the  appellant  on  the  hearing  that 
he  was  not  a  fugitive,  and  that  he  was  not  a 
subject  for  extradition  under  the  law  of  Con- 
gress. The  grounds  for  holding  the  appel- 
lant and  remanding  him  to  the  custody  of 
the  sheriff  of  Lawrence  county  were  not 
stated  by  the  judge  in  his  order,  and  hence 
what  those  grounds  were  are  matter  of  con- 
jecture.  The  learned  circuit  judge  evident- 
ly over  locked  the  requirement  of  §  7843, 
Comp.  Laws  (habeas  corpus  act),  which  pro- 
vides: "It  shall  be  the  duty  of  the  court  or 
judge  remanding  him  to  make  out  and  de- 
liver to  the  sheriff  or  other  person  to  whose 
custody  he  shall  be  remanded,  an  order  in 
writing  stating  the  cause  or  causes  of  re- 
manding him." 

The  attorney  general  takes  the  position  in 
this  court  that  it  was  not  competent  for  the 
circuit  judge  to  proceed  further  in  the  ex- 
amination of  the  case  upon  the  writ  of  ha- 
beas corpus  than  to  determine  whether  or 
not  the  extradition  warrant  purporting  to 
have  been  issued  by  the  executive  of  this 
state  was  sufficient  in  form,  and  stated  the 
facts  required  to  be  stated  in  such  a  war- 
rant to  authorize  the  appellant  to  be  held 
and  taken  to  the  state  of  Nebraska,  and  that 
it  was  not  competent  for  the  court  to  enter 
into  an  investigation  as  to  whether  or  not 
an  offense  was  charged,  or  whether  or  not 
the  appellant  was  a  furtive  from  justice,  or 
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whether  or  not  the  warrant  purporting  to  be 
issued  by  the  governor  wae  in  fact  issued  by 
him.  Upon  the  questione  presented  the  de- 
cisions of  the  courts  have  not  been  in  entire 
harmony,  but  we  are  of  opinion  that  the 
weight  of  authority  is  in  favor  of  the  doc- 
trine that  all  of  these  questions  may  be  in- 
vestigated by  the  court  or  judge  authorized 
to  issue  the  writ  of  habeas  corpus,  and  that 
it  is  his  duty  to  investigate  them,  when  prop- 
erly presented,  and  that  he  is  not  conclusive- 
ly bound  by  the  action  of  the  executive  in  i«- 
suing  his  extradition  warrant.  The  law  of 
Congress  providing  for  the  extradition  of 
fugitives  from  justice  provides  as  follows: 
"Whenever  the  executive  authority  of  any 
state  or  territory  demands  any  person  as  a 
fugitive  from  justice,  of  the  executive  au- 
thority of  any  state  oar  territory  to  which 
such  person  has  fled,  and  produces  a  copy 
of  an  indictment  found  or  an  affidavit  made 
before  a  magistrate  of  any  state  or  territory, 
charging  the  person  demanded  with  having 
committed  treason,  felony,  or  other  crime, 
certified  as  authentic  by  the  governor  or 
chief  magistrate  of  the  state  or  territory 
from  which  the  person  so  charged  has  fled,  it 
shall  be  the  duty  of  the  executive  authority 
of  the  state  or  territory  to  which  such  per- 
son has  fled  to  cause  him  to  be  arrested  and 
secured,  and  to  cause  notice  of  the  arrest 
to  be  given  to  the  executive  authority  mak- 
ing such  demand,  or  to  the  agent  of  such  au- 
thority appointed  to  receive  the  fugitive, 
and  to  cause  the  fugitive  to  be  delivered  to 
such  agent  when  he  shall  appear.  If  no 
such  agent  appears  within  six  months  from 
the  time  of  the  arrest,  the  prisoner  may  be 
discharged.  AH  costs  or  expenses  incurred 
in  the  apprehending,  securing,  and  trans- 
mitting such  fugitive  to  the  state  or  terri- 
tory making  such  demand  shall  be  paid  by 
such  state  or  territory."  United  States 
Rev.  Stat.  §  5278.  Under  the  provisions  of 
this  section  the  party  sought  to  be  extra- 
dited must  be  charged  with  the  commission 
of  a  crime,  and  be  a  fugitive  from  justice, 
to  authorize  the  executive  of  the  state  upon 
whom  the  demand  is  made  to  issue  his  war- 
rant. 

In  Roberta  v.  Reilly,  116  U.  8.  80,  29  L. 
ed.  544,  6  Sup.  Ot.  Rep.  291,  the  Supreme 
Court  of  the  United  States  says:  "It  must 
appear,  therefore,  to  the  governor  of  the 
state  to  whom  such  a  demand  is  presented, 
before  he  can  lawfully  comply  with  it,  first, 
that  the  person  demanded  is  substantially 
charged  with  a  crime  against  the  laws  of 
the  state  from  whose  justice  he  is  alleged  to 
have  fled,  by  an  indictment  or  an  affidavit 
certified  as  authentic  by  the  governor  of  the 
state  making  the  demand;  and,  seoond,  that 
the  person  demanded  is  a  fugitive  from  the 
justice  of  the  statej  the  executive  authority 
of  which  makes  the  demand.  The  first  of 
these  prerequisites  is  a  question  of  law,  and 
is  always  open  upon  the  face  of  the  papers 
to  judicial  inquiry,  on  an  application  for  a 
discharge  under  a  writ  of  habeas  corpus. 
The  second  is  a  question  of  fact,  which  the 
sovernor  of  the  state  upon  whom  the  demand 
IS  made  must  decide,  upon  such  evidence  as 
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he  may  deem  satisfactory.  How  far  his  de- 
cision may  be  reviewed  judicially  in  proceed- 
ings in  habeas  corpus,  or  whether  it  is  not 
conclusive,  are  questions  not  settled  by  har- 
monious judicial  decisions,  nor  by  any  au- 
thoritative judgment  of  this  court.  It  is 
conceded  that  the  determination  of  the  fact 
by  the  executive  of  the  state  in  issuing  his 
warrant  of  arrest,  upon  a  demand  made  on 
that  ground,  whether  the  writ  contains  a  re- 
cital of  an  express  finding  to  that  effect  or 
not,  must  be  regarded  as  sufficient  to  justify 
the  removal  until  the  presumption  in  ite 
favor  is  overthrown  by  contrary  proof." 
Ex  parte  Reggel,  114  U.  S.  642,  29  L.  ed. 
250,  5  Sup.  Ct.  Rep.  1148;  12  Am.  k  £ng. 
Enc.  Law«  2d  ed.  p.  601 ;  8  Enc  PI.  ft  Pr.  p. 
823.  It  must  also  be  affirmatively  shown 
that  he  is  a  fugitive  from  justice,  and  such 
fact  should  be  recited  in  the  extradition  war- 
rant. In  the  warrant  issued  in  this  case  the 
only  recital  upon  this  subject  is  that  the 
''said  Grant  H.  Tod,  alleged  to  be  within  the 
jurisdiction  of  this  state,  is  a  fugitive  from 
the  justice  of  the  state  of  Nebraska."  Un- 
doubtedly the  warrant  of  the  governor  would 
be  prima  facie  sufficient  to  prove  that  all 
the  necessary  prerequisites  of  the  statute 
have  been  complied  with  prior  to  ite  issue 
by  him,  but  this  prima  facie  case  may  be 
overcome  by  competent  evidence  on  the  part 
of  the  person  sought  to  be  held  upon  the 
habeas  corpus  proosediog.  Upon  this  ques- 
tion the  Supreme  Court,  in  Roberts  v.  ReiU 
ly,  116  U.  S.  80,  29  L.  ed.  544,  6  Sup.  Ct  Kep. 
291,  says:  "To  be  a  fugitive  from  justice, 
in  the  sense  of  the  act  of  Congress  regulating 
the  subject  under  consideration,  it  is  not  nec- 
essary tlMut  the  party  charged  should  have 
left  the  stete  in  which  the  crime  is  alleged  to 
have  been  committed,  after  an  indictment 
found,  or  for  the  purpose  of  avoiding  a  prose- 
cution anticipated  or  begun,  but  simply 
that,  having  within  a  stete  committed  that 
which  by  ite  laws  constitutes  a  crime,  when 
he  is  sought  to  be  subjected  to  ite  criminal 
process,  to  answer  for  his  offense,  he  haa  left 
ite  jurisdiction,  and  is  found  within  the 
territory  of  another." 

The  affidavit  in  this  case,  or  the  so-called 
complaint,  made  against  the  appellant  in  the 
state  of  Nebraska,  is  apparently  insufficient 
to  warrant  the  holding  of  the  appellant,  and 
his  extradition  to  the  stete  of  Nebraska.  The 
affidavit  or  complaint  is  exceedingly  lengthy, 
and  no  useful  purpose  would  be  subserv^  by 
reproducing  it  in  this  opinion.  The  author- 
ities are  quite  hannonious  in  holding  that 
the  affidavit^  indictment,  or  information  up- 
on which  the  party  is  sought  to  be  held  must 
charge  a  public  offense;  and,  as  we  have 
seen,  this  is  a  question  of  law  for  the  judge 
or  court  to  determine  upon  the  habeas  cor- 
pus proceeding.  In  this  case  the  complaint 
or  affidavit  is  entitled  as  follows:  "In  the 
District  Court  of  York  County,  Nebraska. 
Stete  of  Nebraska,  Plaintiff,  V8.  Grant  H. 
Tod,  Defendant.  Complaint.  State  of  Ne- 
braska, York  County — ss."  And  it  proceeds : 
"This  oomplaint  of  H.  C.  Page,  made  before 
me,  M.  M.  Wildman,  county  judge  of  said 
county,  who,  being  first  duly  sworn,  deposes 
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and  says  that  Grant  H.  Tod  on  or  about  the 
15th  day  of  September,  1898,  in  the  county 
of  York,  state  of  Nebraska,  intending  unlaw- 
fully to  cheat  and  defraud  the  York  Mining 
ft  Development  Company,  Limited,  did  then 
and  there  falsely,  knowingly,  designedly, 
and  unlawfully  pretend,"  etc.  The  affidavit 
or  complaint  then  proceeded  to  set  out  cer- 
tain pretenses  by  which  the  company  was 
induced  to  enter  into  a  contract  with  him 
in  regard  to  certain  mining  operations  in 
South  I^ota,  and  concludes  as  follows: 
"Subscribed  and  sworn  to  before  M.  M.  Wild- 
man,  county  judge.  Filed  July  14th,  1899. 
M.  M.  Wildman,  County  Judge."  It  was  al- 
so shown  on  the  hearing  that  by  the  laws  of 
the  state  of  Nebraska  the  coimty  court  and 
the  district  court  are  different  courts  of  rec- 
ord, and  a  judge  ol  one  of  saii  courts  does 
not  exercise  the  functions  of  a  judge  of  the 
other,  or  interchangeably.  It  was  further 
»hown  that  informations  in  that  state  must 
be  prosecuted  by  the  prosecuting  attorney. 
It  will  thus  be  seen  that  the  proceeding  is 
a  very  irregular  one,  and  apparently  not  au- 
thorized by  the  laws  of  the  state  of  Ne- 
braska. But  in  addition  to  this  irregular- 
ity, which  would  probably  vitiate  the  whole 
proceeding,  the  so-called  complaint  itself 
woudd  seem  to  be  insufficient,  in  that  it  states 
no  public  offense.  But,  in  the  view  we  take 
of  the  case,  it  is  not  necessary  to  discuss  this 
question  at  this  time. 

On  the  hearing  of  the  habeas  corpus  pro- 
ceeding it  was  clearly  shown  by  the  appel- 
lant tbisit  he  came  to  this  state  at  the  request 
of  the  said  mining  company,  and  in  May, 
1899,  he  returned  to  Nebraska  at  their  re- 
quest, and  had  a  final  settlement  with  the 
company,  and  again  returned  to  this  state, 
upon  the  specisd  request  of  the  said  com- 
pany. Certainly  under  these  circumstances 
the  appellant  could  not  be  regarded  as  a 
fugitive  from  justice.  Leaving  that  state, 
and  coming  to  this  state  upon  &e  request  of 
the  party  alleged  to  have  been  defrauded, 
remaining  here  a  number  of  months  in  its 
employ,  returning  to  that  state  for  the  pur- 
pose of  a  settlement,  and  again  coming  back 
to  this  state,  not  only  wiUi  the  knowledge 
but  at  the  special  request  of  the  said  com- 
pany, negatives  the  allied  fact  that  he  is  a 
fugitive  from  justice.  While  it  may  not  be 
necessary,  to  make  a  person  a  fugitive  from 
justice,  that  he  should  leave  the  st&te  where 
the  offense  is  aJleged  to  have  been  com- 
mitted, with  the  intention  or  for  the  purpose 
of  avoiding  a  prosecution,  still  we  Uiink  it 
must  appear  that  he  left  the  state  without 
the  knowledge  or  consent,  actual  or  implied, 
of  the  parties  alleged  to  have  been  defrauded. 
Liberal  as  the  rule  laid  down  by  the  Supreme 
Court  of  the  United  States  is,  in  holding 
parties  to  be  fugitives  from  justice,  the  ap- 
pellant would  not  oome  within  that  rule. 

It  was  also  shown  on  the  hearing  that  the 
warrant  purporting  to  be  signed  by  the  ex- 
ecutive of  this  state  was  never  in  fact  issued 
by  him,  but  was  issued  by  some  person  other 
than  the  governor.  The  duty  of  examining 
requisition  paipers,  passing  upon  their  valid- 
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ity,  and  issuing  his  warrant  devolves  upon 
the  governor  personally.  It  is  a  power  Uiat 
cannot  be  delegated  to  any  other  person.  The 
liberty  of  the  citizen  is  involved,  and  he  can 
only  be  restrained  of  that  liberty  by  the  per- 
sonal act  of  the  governor,  upon  whom  the 
power  has  been  conferred  by  the  Constitution 
and  laws  of  the  United  States,  and  the  Con- 
stitution and  laws  of  this  state.  The  exe- 
cution of  the  power  requires  careful  exam- 
ination of  the  requisition  papers,  and  in- 
volves the  exercise  of  a  sound  judgment, 
aided,  in  case  of  necessity,  by  the  advice  oi 
the  attorney  general  of  the  state.  The  lib- 
erty of  the  citizen  would  be  in  great  danger 
if  any  person  could  be  allowed  to  issue  such 
extradition  warrants  in  the  absence  of  the 
governor. 

We  are  clearly  of  the  opinion  that  the  cir- 
cuit judge  erred  in  remanding  the  appellant 
to  the  custody  of  the  sheriff  of  Lawrence 
county,  and  that  the  circuit  court  erred  in 
not  vacating  and  setting  aside  the  order 
made  by  the  circuit  judge. 

The  order  of  the  Circuit  Court  is  re- 
versed, and  that  oourt  is  directed  to  enter 
an  order  discharging  the  appellant  from  cus- 
tody. 


STATE   of   South    Dakota    ex   rel.    W.    H. 
TOMPKINS  €t  al.,  licapts., 

V, 

CHICAGO,  ST.  PAUL,  MINNEAPOLIS,  & 
OMAHA  RAILWAY  COMPANY,  Appt, 

Aiitliority  of  railroad  coin mlmi loners  to 
order  a  railroad  conijiany  to  bnlld 
and  maintain  a  depot  or  station  house 
for  which  there  Is  a  dear  and  prt^ssing  pub- 
lic necessity,  at  a  certain  station,  Is  con- 
ferred by  Laws  1807,  chap.  110.  |  2.  giving 
them  "general  supervision  of  all  railroads," 
and  providing  that  they  shall  inform  a  rail- 
road corporation  of  "the  improvements  and 
changes  which  they  adjudge  to  be  proper," 
whenever  in  their  Judgment  "any  addition  to 
or  change  of  Its  stations  or  station  houses 
.  .  .  Is  reasonable  and  expedient  in  order 
to  promote  the  security,  convenience,  and  ac- 
commodation of  the  public." 

(January  10,  1900.) 

APPEAL  by  defendant   from    a   judgment 
of  the  Circuit  Court  for  Hanson  County 
in  favor  of  relators  in  a  proceeding  to  com- 
pel the  construction  and  maintenance  of  a 
depot  at  Farmer  village.  ■  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Note. — As  to  authority  of  railroad  commis- 
sioners,  see  also  Uallroad  Comrs.  v.  Oregon  R. 
&  Nav.  Co.  (Or.)  2  L.  R.  A.  196,  and  note; 
Cleveland,  C.  C.  &  I.  R.  Co.  v.  Closser  (Ind.)  9 
L.  R.  A.  764.  and  note;  Burlington.  C.  R.  &  N. 
R.  Co.  V.  Dey  (Iowa)  12  L.  R.  A.  436:  and 
Jacobson  v.  Wisconsin,  M.  &  P.  R.  Co.  (Minn.) 
40  L.  R.  A.  889. 

For  delegation  of  power  to  snch  commission- 
ers, see  Chicago  &  N.  W.  R.  Co.  v.  Dey  (C.  C.  S. 
D.  Iowa)  1  L.  R.  A.  744  :  Atlantic  Exp.  Co.  v. 
Wilmington  &  W.  R.  Co.  (N.  C.)  18  L.  R.  A. 
393;  and  Chicago,  B.  &  Q.  R.  Co.  v.  Jones  (111.) 
24  L.  R.  A.  141. 
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Mr.  Thomas  Wllsoa,  with  Messrs.  H. 
H.  Keith   and  I*.  K.  Iiii.se,  for  appellant: 

A  court  has  no  power  to  make  such  an 
order  or  grant  such  relief  as  is  here  applied 
for,  unless  such  authority  is  clearly  con- 
ferred by  the  legislature. 

Northern  P.  R.  Co.  v.  Washington  Terri- 
tory ex  rel.  Dustin,  142  U.  S.  492,  35  L.  ed. 
1092,  12  Sup.  Ct.  Rep.  283;  People  v.  New 
York,  L.  E.  d  W.  R.  Co.  104  N.  Y.  58,  58 
Am.  Rep.  484,  9  N.  E.  856;  Com.  v.  Eastern 
R.  Co.  103  Mass.  254,  4  Am.  Rep.  555. 

Statutes  in  derogation  of  the  common  law 
are  to  be  strictly  construed. 

Sedgw.  Stat  &  Const.  L.  p.  267;  Suther- 
land, Stat.  Constr.  §  290;  Kirbyy.WestemU. 
Teleg,  Co.  4  S.  D.  463,  57  N.  VV.  202;  Min- 
nehaha County  r.  Thome,  6  S.  D.  449,  61  N. 
W.  688. 

This  rule  has  been  frequently  applied  to 
statutes  like  the  one  now  under  considera- 
tion. 

State  V.  Wabash,  8t.  L.  d  P.  R.  Co.  83  Mo. 
144;  Railroad  Comrs.  v.  Oregon  R.  d  Nav. 
Co.  17  Or.  65,  2  L.  R.  A.  195,  19  Pac.  702. 

There  is  nowhere  in  this  statute  any  com- 
mand to  the  railway  company  to  obey  the 
notice  or  to  make  such  changes  in  the  meth- 
od of  doing  its  business  as  the  commission 
may  think  or  adjudge  proper. 

It  is  absurd  to  attribute  to  the  legislature 
the  intent  that  an  ea  parte  order  should  be 
made  under  §  2  without  opportunity  to  be 
heard,  which  would  cause  a  forfeiture  of 
the  franchises  of  a  railway  company. 

Section  2  should  be  so  construed  as  that 
the  commissioners  in  the  exercise  of  their 
judgment  notify  the  railway  companies  of 
what  changes  they  deem  proper  in  respect 
to  the  matters  enumerated,  and  that  such  no- 
tice is  advisory  only  to  the  railway  compa- 
nies, and  that  these  matters  are  brought,  by 
report,  to  the  attention  of  the  legislature, 
leaving  it  to  act  in  the  premises. 

State  ex  rel.  Ives  v.  Kansas  C.  R.  Co.  47 
Kan.  497,  28  Pac.  208;  State  v.  Mason  City 
d  Ft.  D,  R.  Co.  85  Iowa,  616,  62  N.  W.  490; 
State  V.  Des  Moines  d  K.  C.  R.  Co.  87  Iowa, 
044,  54  N.  W.  461. 

Messrs.  John  I*.  Pyle,  Attorney  General, 
and  T.  H.  Null,  for  respondents: 

Section  2  of  the  act  of  1897  is  identical 
with  the  Iowa  act  of  1878,  and  standing 
alone,  as  it  did  in  Iowa  until  1884,  there 
would  be  no  authority  for  the  order. 

State  V.  Mason  City  d  Ft.  D.  R.  Co.  85 
Iowa,  516,  52  N.  W.  492. 

In  1884  that  part  of  the  act  providing  for 
filing  complaints  with  the  commission  and 
a  method  of  disposing  of  the  complaints  was 
adopted,  and  at  the  same  time  provision  was 
made  by  which  the  attorney  general  should 
bring  suits  to  secure  obedience  to  the  orders 
of  the  commission. 

In  1888  the  section  was  adopted  which  em- 
powered the  commission  to  institute  proceed- 
ings to  enforce  their  orders. 

In  Iowa  they  now  have  the  two  remedies; 
one  under  the  act  of  1884,  and  one  under  the 
act  of  1888. 
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This  provision  has  always  been  regarded 
by  the  courts  of  Iowa  as  furnishing  the  au- 
thority which  the  act  of  1878  lacked,  and 
they  have  ever  since  1884  upheld  and  ea- 
forced  orders  of  the  commission. 

Smith  V.  Chicago,  M.  d  St.  P.  R.  Co.  86 
Iowa,  202,  63  N.  W.  130;  State  v.  Chicago, 
M.  d  St.  P.  R.  Co.  86  Iowa,  641,  63  N.  W. 
323. 

Fuller,  P.  J.,  delivered  the  opinion  of  the 
court :  • 

On  the  16th  day  of  September,  1897,  cer- 
tain citizens  engaged  in  business  at  the  vil- 
lage of  Farmer,  a  station  on  defendant's  line, 
applied  by  petition  stating  sufficient  facts 
to  the  board  of  railroad  commissioners  for 
an  order  requiring  the  defendant  to  provide 
a  depot  at  that  place  for  the  receipt  and  dis- 
charge of  passengers  and  freight,  the  only 
present  accommodation  of  tht^  nature  be- 
ing a  platform  and  side  trade  A  copy  of 
this  petition,  together  with  a  notice  of  the 
time  and  place  of  hearing,  were  duly  served 
on  defendant,  who  appeared  before  the  com- 
missioners, and,  in  effect,  admitted  the  ex- 
istence of  facts  sufficient  to  entitle  petition- 
ers to  the  relief  sought,  but  denied  the  legal 
authority  of  the  commissioners  to  order  it 
to  build  and  maintain  a  depot  or  station 
house.  After  an  orderly  examination  of  nu- 
merous witnesses,  and  a  careful  investiga- 
tion of  the  matter,  full  findings  of  fact  were 
prepared,  and  the  conclusion  was  reached 
by  the  board  of  commissioners  that  the  depot 
should  be  built,  and  it  was  accordingly  so  or- 
dered. Defendant  having  thereafter  ad- 
vised the  board  of  commissioners  in  writing 
that  its  order  would  not  be  complied  with, 
and  that  no  depot  would  be  constructed  at 
the  station  of  Farmer,  the  matter  was,  by 
said  board,  and  in  the  manner  provided  by 
statute,  presented  to  the  circuit  court,  and 
this  appeal  is  from  an  order  overruling  a  de- 
murrer to  a  petition  which  confessedly  states 
facts  sufficient  to  show  the  necessity  for  and 
public  utility  of  such  a  building  at  that  sta- 
tion. As  the  authority  of  the  commission- 
ers to  require  the  construction  of  a  station 
house  in  any  event,  and  the  power  of  the 
court  to  enforce  such  an  order,  is  the  only 
question  presented  by  the  demurrer,  no  spe- 
cific statement  of  the  grievance  complained 
of  is  essential  to  a  determination  of  the 
point.  For  the  purposes  of  the  demurrer  it 
is  admitted  that  there  is  a  clear  and  press- 
ing public  necessity  for  the  building  of  a 
proper  station  house  on  appellant's  railway 
at  the  town  of  Fanner,  and  its  ability  to 
comply  with  the  order  requiring  such  im- 
provement is  not  questioned.  Having  con- 
structed and  maintained  a  platform  and  a 
side  track  for  the  receipt  and  delivery  of. 
freight  and  passengers  at  the  village  of  Far- 
mer, the  question  is  not  whether  a  railroad 
company  may  be  compelled  to  build  a  depot 
and  stop  its  trains  at  a  place  where  no  sta- 
tion has  been  established.  A  station,  says 
Bouvier,  is  "a  place  where  railroad  trains 
regularly  come  to  a  stand  for  the  conven- 
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ienoe  of  passengers,  takins  in  fuel,  discharg- 
ing freight,  or  the  like,*'^  and,  as  thus  de- 
fined. Farmer  is  shown  clearly  to  be  one  of 
appellant's  stations,  the   gross    receipts    of 
wnich    in   the    way  of  earnings  amount  to 
$10,000  annually,  and   where   the   ordinary 
lines  of  business  are  represented  as  follows : 
"One  general  store,  one  blacksmith  shop,  one 
livery  barn,  one  machinery  firm,  one  hard- 
ware, one  saloon,  two  grain  elevators,  and 
coal  sheds,  stock  shippers,  and  other  enter- 
prises waiting  for  a  depot."     Section  2  of 
chapter  110  of  the  Laws  of  1897  provides 
that  "the  railroad  commissioners  shall  have 
the   general    supervision    of    all    railroads 
in  the  state,     .     .     .     and  shall  from  time 
to  time  carefully  examine  and  inspect  the 
condition  of  each  railroad  in  this  state  and 
of  iU  equipment,  and  the  manner  of  its  con- 
duct and  managonent,  with  reference  to  the 
public  safety  and  oonvenienoe.   .   .   .   When- 
ever, in  the  judgment  of  the  railroad  com- 
missioners,   .     .     .    any     addition     to    or 
change  of    its    stations    or    station  houses 
.     .    .     is  reasonable  and  expedient  in  order 
to  promote  the  security,  convenience,  and  ac- 
commodation   of    the    public,  said  railroad 
commissioners   shall   inform   such   railroad 
corporations     of     the     improvements     and 
changes  which  they  adjudge  to  be  proper  by 
notice  thereof  in  writing,     .     .     .    and  a  re- 
port of  the  proceedings  shall  be  included  in 
the  annual  report  of  the  commissioners  to 
the  legislature."    Counsel  for  appellant  with 
much  ingenuity  maintains  that  the  provi- 
sions of  this  statute   are   advisory  merely, 
and  designed  only  to  authorize  the  commis- 
sioners to  gather  information,  to  notify  rail- 
road companies  of  what  changes  or  improve- 
ments  are   deemed    proper,  and  report  the 
same   to   the    legislature.     From  a  cursory 
examination  i^nd  isolated   view   of   the  sec- 
tion, there  appears  to  be  force  in  the  con- 
tention, but  when  considered,  as  it  must  be, 
in  its  place  as  a  part  of  a  uniform  system, 
it  is  dear  that   a   most    liberal  legislative 
grant  of  authority  has  been  conferred  upon 
the  commissioners,  both  as  to  subject-mat- 
ter and  the  mode  of  procedure.     In  order  to 
make  effective  the  statutory  "supervision  of 
all  railroads  in  this  state,"  and  carry  into 
operation   all    reasonable   recommendations 
and  orders  of  the  board  of  commissioners, 
the  following  was  enacted  as  a  part  of  chap- 
ter 110,  Laws  1897   (9  16):     "Any  person, 
firm,  corporation,  or  association,  or  any  mer- 
cantile, agricultural,  or  manufacturing  so- 
ciety, or  any  body  politic  or  municipal  or- 
ganization, complaining  of  anjrthing  done  or 
omitted  to  be  done  by  any  common  carrier, 
.     .    .    may  apply  to  said  commissioners  by 
petition,  which    .     .     .     shall  be  forwarded 
by  said  commissioners  to  such  common  car- 
rier, who  shall  be  called  upon  to  satisfy  the 
complaint,  or  to  answer  the  same  in  writing 
within  a  reasonable  time  to  be  specified  by 
the    commissioners.     ...     If   such   com- 
mon carrier  shall  not  satisfy  the  complaint 
within  the  time  specified,  or  there  shall  ap- 
pear to  be  any  reasonable  ground  for  inves- 
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tigating  said  complaint,  it  shall  be  the  duty 
of  said    commissioners    to    investigate  the 
matter  complained  of  by  such  means  as  said 
commissioners  shall  deem  proper."     Section 
17:     "Whenever    an    investigation    shall  be 
made  by  said  commissioners  after  notice  as 
provided  by  §  10  of  this  act,  it  shall  be  their 
duty  to  make  a  report  in  waiting  in  respect 
thereto,  which  shall  include  the  findings  of 
fact  upon  which  the  conclusions  of  the  com- 
missioners are  based,  together  with  its  or 
their  recommendations  or  orders  as  to  what 
reparation,  if  any,  should  be  made    by   the 
common  carrier  to  any  party  or  parties  who 
may  have  been  found  to  be  injured;  and  such 
findings,  so  made,  shall  thereafter  in  all  ju- 
dicial proceedings  be  deemed  and  taken  as 
prima  facie  evidence  as  to  each  and  every 
fact  found.     All    reports   of    investigations 
made  by  said   commissioners  shall  be  fur- 
nished to  the  party  who     may    have    com- 
plained, or  any  other  person  or  persons  di- 
rectly interested,  and  to  any  conmion  car- 
rier that  may  have    been    complained    of." 
Section    19:     "Whenever   any  common  car- 
rier as  defined  in  and  subject  to  the  provi- 
sions of  this  act  shall  violate  or  refuse  or 
neglect  to  obey  any  lawful  order  or  require- 
ment of  the  said  board  of  railway  commis- 
sioners, it  shall  be  the  duty  of  said  commis- 
sion and  lawful  for  any  company  or  person 
interested  in  such  order  or  requirement,  to 
apply  in  a  summary  way,  by  petition  to  the 
circuit  court  in  any  county  of  this  state  in 
which    the    common    carrier  complained  of 
has  its  principal    office,    or    in  any  county 
through  which  its  line  of  road  passes  or  is 
operated,  or  in  which  the  violation  or  dis- 
obedience of  such  order  or  requirement  may 
happen,  alleging  such  violation  or  disobedi- 
ence as  the  case  may  be;  and  the  said  court 
shall  have  power  to  hear  and  determine  the 
matter,  on  such  short  notice  to  the  common 
carrier,  his  or  its  officers,  agents,  or  servants 
in  such  manner  as  the  court  shall  direct,  and 
said  court  shall  proceed  to  hear  and  deter- 
mine the    matter    speedily    as    a    court  of 
equity,  and  without   the    formal    pleadings 
and  proceedings  applicable  to  ordinary  suits 
in  equity,  but  in  such  manner  as  to  do  jus- 
tice   in    the    premises.     .     .     ."     Independ- 
ently of  any  specific  statutory  requirement, 
the  duty  of  providing  suitable  station  houses 
is  so  intimately  connected  with  the  common 
welfare   that   a   modern   author  vigorously 
adopts  the  view  that  under  every  railroad 
charter  or  enabling  statute  there  is  an  im- 
plied obligation  on  the  part  of  the  company 
to  provide  and  maintain  a  suitable  depot  at 
every  station  where  public  interest  demands 
it.     6  Thomp.  Corp.  7828.     Public  utility  is 
the  consideration  for.  the  right  of  eminent 
domain,  and  in  a  certain  sense  partial  com- 
pensation for  the  taking  of  private  property 
for    railway    purposes.     No    such    power  is 
ever   given   to   purely  private  corporations, 
nor  to  individuals;  and,  while  a  railroad  is 
private  property,  it  is  also  a  common  carrier 
of  freight  and  passengers,  a  public  highway 
depending  upon  and  devoted  to  the  use  of  the 
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public.  In  State  ▼.  Hartford  d  N.  H.  R.  Co, 
29  Conn.  638,  the  court  says:  "All  jurists 
and  jud^s  will  at  once  a^ee  that  chartered 
companies  are  obliged  fairly  and  fully  to 
carry  out  the  objects  for  which  they  are  cre- 
ated/'— and,  in  the  absence  of  legislation, 
it  was  held,  both  in  Illinois  and  Nebraska, 
that  the  duty  of  erecting  and  maintaining 
suitable  warehouses  or  depots  at  all  appro- 
priate points  upon  a  railway  line  rests  upon 
and  is  enforceable  under  the  principles  of 
the  common  law.  People  ew  rel.  Hunt  v. 
Chicago  d  A.  R,  Co.  130  111.  175,  22  N.  E. 
857;  State  ex  rel,  Mattoon  v.  Republican 
Valley  R.  Co,  17  Neb.  647,  62  Am.  Rep.  424, 
24  N.  W.  329.  In  sustaining  the  authority 
of  the  railroad  commissioners  to  require  the 
erection  and  maintenance  of  a  depot  for 
freight  and  passengers,  under  a  statute  less 
specific  than  our  own,  the  court  in  Railroad 
Comre,  v.  Portland  d  0,  Cent.  R.  Co.  03  Me. 
269,  18  Am.  Rep.  208,  takes  occasion  to  say: 
"While,  therefore,  we  are  by  no  means  of 
the  opinion  that  the  public  would  have  been 
without  remedy  in  respect  to  the  grievance 
complained  of  through  the  supreme  judicial 
tribunal  of  the  state,  if  the  act  of  1871  had 
not  been  passed,  we  see  nothing  in  that  act 
that  conflicts  with  the  rights  of  the  corpora- 
tion represented  by  the  defendant."  The 
foregoing  cases  are  cited  to  the  point  that 
the  existence  of  a  right  implies  the  exist- 
ence of  a  remedy,  and,  if  no  specific  remedy 
be  provided,  the  courts  will  enforce  the  right 
by  appropriate  remedy,  either  at  law  or  in 
equity.  However,  the  grant  of  authority  to 
the  conunissioners  of  this  state,  by  which 
they  are  required  to  take  upon  themselves 
"the  general  supervision  of  all  railroads  in 
the  state,"  and  authorized  in  the  due  course 
of  law  to  make  the  order  complained  of,  sub- 
ject to  judicial  review,  upon  notice  as  to 
its  being  reasonable,  imposes  upon  the  ap- 
pellant an  imperative  duty.  We  are  there- 
fore not  called  upon  to  resort  to  the  doctrine 
invoked  by  the  above-mentioned  courts,  whose 
decisions  we  mention  for  the  purpose  of 
showing  that  a  liberal  construction  of  stat- 
utes designed  to  carry  into  effect  the  will  of 
the  legislature  with  reference  to  the  subject 
is  fully  justified. 

It  is  further  contended  by  counsel  for  ap- 
pellant that  the  power  to  order  a  station 
house  to  be  built  cannot  be  inferred  from  the 
right  to  adjudge  proper  "any  addition  to  or 
change  of  its  stations  or  station  houses," 
but  to  us  it  seems  reasonably  plain  that  the 
building  of  a  depot  is  as  clearly  an  addition 
to  the  station  as  an  enlargement  of  the  sta- 
tion grounds  or  extension  of  side  tracks. 

For  the  reasons  above  stated,  the  order 
appealed  from  is  affirmed. 

Haaey,  J.,  concurs  in  the  result,  upon 
the  ground  that  under  existing  statutes  it 
is  defendant's  duty,  regardless  of  the  action 
taken  by  the  commissioners,  to  provide  a 
sitit-able  station  house  at  the  station  estab- 
lished by  itself. 
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Town   of    ST.    LAWRENCE  et  oL,  Appte^ 

17. 

Peter  GROSS,  Respt. 

1.     A    ,  complaint     for     «.b     laJuBctloB 
avalBst  tite  rentovAl    of    a    bulldlnir* 

on  the  ground  that  a  nuisance  will  be  thereby 
created  by  leaving  a  dangerous  excavatloD 
under  the  sidewalk  and  a  part  of  the  street. 
Is  insufflcient  where  there  is  no  allegation 
that  the  owner  threatens  or  Intends  to  leave 
his  premises  In  a  dangerous  condition. 
8.  An  InJumotloB  asainst  tite  removal 
of  a  bnlldiav  front  a  toiRrn  until  the 
bonded  and  warranted  Indebtedness  of  the 
town  shall  be  paid  cannot  be  granted  at  the 
suit  of  taxpayers  on  the  ground  that  Its  re- 
moval will  so  far  diminish  the  taxable  prop- 
erty of  the  town  as  to  render  it  difficult  for 
the  town  to  meet  its  current  ezj^enses  and  the 
principal  and  interest  of  its  Indebtedness,  and 
Impose  an  excessive  burden  of  taxation  on  the 
remaining  taxpayers. 

(January  10,  1000.) 

APPEAL  by  plaintiffs  from  an  order  of 
the  Circuit  Court  for  Hand  County  bus- 
taining  a  demurrer  to  the  complaint  in  an 
action  brought  to  enjoin  defendant  from  re- 
moving  a  building  beyond  the  limits  of  the 
plaintuT  corporation.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Wllmavth  Sb  Bimiaons,  for  ap- 
pellants : 

The  town  of  St.  Lawrence  is  entitled  to  the 
injunction  to  prevent  the  removal  of  this 
building,  which  would  create  a  dangerous 
place  to  the  traveling  public  by  leaving  an 
excavation  8  feet  deep  and  25  feet  long  in, 
under,  and  by  phe  side  of  the  sidewalk. 

Huron  v.  Bank  of  Volga,  8  S.  D.  449,  66 
N.  W.  815. 

If  the  plaintiffs  have  not  this  remedy  by 
injunction  they  have  no  remedy  whatever. 
"Equity  suffers  not  a  right  to  be  without  a 
remedy." 

High,  Inj.  9  1236;  6  Am.  A,  Eng.  Enc.  Law, 
p.  685,  note  1 ;  1  Bl.  Com.  9  92. 

When  a  municipal  corporation  is  about  to 
do  an  illegal  act,  the  effect  of  which  will  be 
to  impose  a  heavy  burden  upon  the  prop- 
erty of  its  taxpayers,  an  injunction  will  be 
granted,  at  the  instance  of  the  taxpayers, 
to  prevent  such  act. 

High,  Inj.  3d  ed.  9  1236. 

An  insolvent  tenant  may  be  enjoined  from 
removing  crops  out  of  which  he  is  entitled 
to  his  share. 

High,  Inj.  9  403. 

The  relief  is  granted  in  such  case  because 
of  the  inadequacy  of  a  remedy  at  law. 

3  High,  Inj.  9  430;  Parker  v.  Garrison, 
61  111.  250;  Lewis  v.  Christian,  40  Ga.  187; 
Schmitt  V.  CassUius,  31  Minn.  7,  16  N.  W. 
453. 

Note. — For  Injunction  against  prospective 
nuisance  in  the  use  of  premises,  see  Pflngst  t. 
Senn  (Ky.)  21  L.  R.  A.  569 ;  and  Windfall  Mfg. 
Co.  V.  Patterson  (Ind.)  87  L.  R.  A.  381. 

The  question  as  to  the  power  of  the  court  to 
prevent  a  man  from  removing  taxable  property 
from  a  town  while  the  town  is  Indebted  ia  an 
altogether  noTel  one. 
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^VheTe  it  is  shown  that  the  land  without 
timber  is  inadequate  security  for  a  debt,  an 
injunction  will  lie  to  prevent  cutting  the 
timber. 

3  High,  Inj.  9  480. 

Formerly  an  injunction  in  restraint  of 
waste  was  issued  during  the  pendency  of  an 
action,  but  it  has  since  been  extended  when 
no  action  is  pending. 

3  High,  Inj.  S  062. 

Mr.  8.  V.  Glirist,  for  respondent: 

There  are  no  unpaid  taxes  or  assessments 
against  this  property  in  question,  and,  even 
if  there  were,  an  action  could  not  be  main- 
tained by  these  plaintiffs.  A  municipal  cor- 
poration has  no  lien  for  taxes. 

Desty,  Taxn.  p.  734. 

Where  the  statutory  remedy  and  the  rem- 
edy by  mandamus  prove  ineffectual,  equity 
can  confer  no  relief. 

15  Am.  k  Eng.  Enc.  Law,  p.  1315. 

Corson,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  the  plaintiffs  from  an 
order  sustaining  a  demurrer  to  the  com- 
plaint. The  action  was  brought  to  obtain 
an  injunction  to  restrain  the  removal  by  de- 
fendant of  a  certain  brick  building  from  the 
town  of  St.  Lawrence.  The  facts  as  alleged 
in  the  complaint  may  be  briefly  stated  as 
follows:  Tnat  the  town  of  St.  Lawrence  is 
a  municipal  corporation,  and  within  the  cor- 
porate limits  there  are  1,200  acres  of  land, 
of  which  not  over  240  acres  are  platted; 
that  the  defendant  is  the  owner  of  a  certain 
two-story  brick  building  situated  in  the  town 
of  St.  Lawrence,  and  is  now  making  prepa- 
rations to  remove  the  same  to  the  town  of 
Miller;  that  said  building  has  a  basement 
8  feet  in  depth,  excavated  from  the  line  of 
the  sidewalk  14  feet  into  the  street  under 
the  sidewalk,  and  that,  if  said  building  is 
removed,  it  will  leave  a  deep  and  dangerous 
excavation  and  pitfall  endangering  the  safe- 
ty of  the  traveling  public;  that  said  build- 
ing was  constructed  m  1880  at  a  cost  of  $5,- 
000;  that  the  assessed  value  of  all  the  real 
property  within  the  corporate  limits  of  the 
town  of  St.  Lawrence  for  the  year  1887  was 
$46,297,  and  the  value  of  the  personal  prop- 
erty was  $63,268 ;  in  1899  the  assessed  value 
of  the  real  property  within  the  corporate 
limits  of  said  to^vn  was  $19,267,  and  of  the 
personal  property,  $6,706;  that  during  the 
year  1880  eight  buildings,  of  the  value  of 
$9,000,  were  destroyed  in  said  town  by  fire, 
and  subsequently  an  elevator  and  a  mill,  of 
the  value  of  $20,000,  were  so  destroyed ;  that 
since  1886  fifty-two  buildings  have  been  re- 
moved from  said  town,  which  were  of  the 
value  of  $25,000,  and  no  other  buildings  have 
been  built  to  replace  them;  that  during  the 
year  1886  said  town  issued  bonds  in  the  sum 
of  $4,400  for  the  purpose  of  constructing 
waterworks,  and  in  1894,  together  with  the 
township  of  St.  Lawrence,  issued  $11,000  in 
bonds  for  the  pur})06e  of  constructing  arte- 
sian wells,  under  the  irrigation  act  of  1891, 
and  there  is  now  outstanding  and  unpaid 
$3,400  in  town  warrants,  upon  whidi  a  large 
amount  of  interest  has  accrued;  and  in  1885 
47  L.  R.  A. 


school  bonds  to  the  amount  of  $3,000  were 
issued;  that  to  pay  the  interest  upon  said 
bonds  it  is  necessary  to  levy  and  collect  an 
annual  tax  of  $700;  that  the  plaintiffs  Tay- 
lor, King,  and  Davey  are  residents  and  tax- 
payers of  the  town  of  St.  Lawrence,  and  are 
owners  of  real  property  therein.  Plaintiffs 
further  allege  that  if  defendant's  building  is 
removed,  the  taxes  which  must  necessarily 
be  paid  by  the  taxpayers  of  said  town  will 
be  much  increased,  and  that  by  the  removal 
of  defendant's  building  the  taxes  of  the 
plaintiffs  and  other  taxpayers  similarly  sit- 
uated will  become  burdensome,  intolerably 
excessive,  and  amount  practically  to  a  confis- 
cation of  their  property;  that  said  town  of 
St.  Lawrence,  if  this  and  other  buildings  in 
contemplation  of  removal  are  removed,  will 
be  unable  to  levy  and  collect  sufficient  taxes 
to  meet  the  running  expenses  of  said  town, 
its  proportionate  share  of  the  school  ex- 
penses, and  meet  -the  principal  and  interest 
of  its  bonded  indebtedness,  and,  if  said 
buildings  are  allowed  to  be  removed,  it  will 
seriously  impair  the  ability  of  the  town  to 
pay  the  principal  and  interest  of  its  bonded 
indebtedness;  that  the  plaintiffs  have  no 
adequate  and  speedy  remedy  at  law;  and 
that  the  facts  herein  stated  were  known  to 
the  defendant  at  the  time  he  purchased  the 
building  herein  described.  Wherefore  plain- 
tiffs pray  for  an  order  enjoining  the  defend- 
ant from  removing  such  building  until  such 
time  as  the  bonded  and  warranted  indebted- 
ness of  the  town  shall  be  entirely  paid. 

One  of  the  grounds  upon  which  plaintiffs' 
complaint  seems  to  be  based  is  that  the  re- 
moval of  the  building  by  the  defendant  will 
create  a  nuisance  by  leaving  a  dangerous, 
unfilled  excavation  under  the  sidewalk  and 
a  part  of  the  street.  So  far  as  the  complaint 
is  based  upon  that  theory,  it  is  sufficient  to 
say  that  there  is  no  allegation  in  the  com- 
plaint that  he  threatens  or  intends  to  leave 
nis  premises  in  a  dangerous  condition.  It  is 
to  he  presumed,  therefore,  that  upon  the  re- 
moval of  the  building  he  will  cause  the  base- 
ment to  be  made  secure  and  safe  for  the  pub- 
lic. 

Appellants  further  contend  that  the  re- 
moval of  this  building  from  the  town  of  St. 
Lawrence  will  so  far  diminish  the  taxable 
property  in  said  town  as  to  render  it  diffi- 
cult for  the  town  to  meet  its  current  ex- 
penses and  the  principal  and  interest  of  its 
indebtedness,  and  it  will  largely  increase  the 
burden  of  taxes  of  the  remaining  residents  of 
said  town  and  township,  and  that  the  tax- 
payers in  said  town  have  such  an  interest  in 
retaining  t^e  taxable  property  within  the 
same  as  to  enable  them  to  maintain  this  ac- 
tion. The  appellants  do  not  claim  that  the 
indebtedness  of  a  municipal  corporation, 
either  bonded  or  floating,  creates  a  lien  upon 
the  property  of  individuals  within  the  mu- 
nicipality, but  do  claim  that  the  property  of 
the  respondent  within  the  town  of  St.  Law- 
rence, as  soon  as  the  bonds  were  issued,  be- 
came subject  to  and  was  liable  for  its  pro- 
portionate share  of  all  bonds  issued  by  the 
town,  and  that  said  property  was  purchased 
by  the  defendant  with  tne  fraudulent  intent 
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of  removing  the  same  from  the  town  of  St. 
Lawrence  for  the  purpose  of  avoiding  pay- 
ment of  the  taxes  that  might  be  assessed 
thereon.  The  learned  counsel  for  the  appel- 
lants have  not  referred  the  oourt  to  any  ad- 
judicated cases  sustaining  their  position, 
and  the  court,  in  its  own  researches,  has  not 
been  able  to  find  any. . 

Counsel  for  appellants  have  also  failed  to 
point  out  under  what  head  of  equity  juris- 
prudence their  complaint  can  be  sustained. 
It  is  true,  courts  of  equity  will  protect  prop- 
erty of  one  against  unlawful  invasion  by  an- 
other where  irreparable  injury  may  result 
from  such  invasion,  but  those  courts  do  not 
undertake  to  relieve  parties  in  all  cases  who 
may  suffer  from  the  acts  of  another.  It  is 
only  when  a  party  has  done  some  wrongful 
act  which  injures  another  that  courts  of 
equity  will  grant  to  such  injured  party  relief. 
The  law  seems  to  be  well  established  that 
the  owner  of  real  property  not  encumbered 
by  any  liens  may  dispose  of  such  property 
in  any  manner  that  he  may  deem  proper,  and 
that  he  has  an  undoubted  right  to  sell  or 
remove  any  building  constituting  a  part  of 
the  realty,  using  care  that  in  removing  said 
building  he  does  no  injury'  to  the  person  or 
property  of  another ;  and  hence,  in  removing 
his  building  from  the  town  of  St.  Lawrence, 
defendant  will  do  no  wrongful  act  of  which 
the  town  or  taxpayers  have  a  right  to  com- 
plain. Re  Utica,  C.  d  8,  Valley  R.  Co.  56 
Barb.  456-460.  It  is  certainly  a  novel  claim 
that  parties  having  no  interest  in  or  lien 
upon  the  property  of  the  defendant  have  the 
right  to  restrain  him  from  removing  his 
building  to  a  locality  where  he  may  desire 
to  rebuild  the  same.     It  may  be  unfortunate 


for  the  plaintiff  taxpayers  that  by  the  re- 
moval of  this  building  their  taxes  may  be 
increased,  but  it  is  one  of  those  incidents  in 
the  ownership  of  property  for  which  neither 
courts  of  law  nor  courts  of  equity  afford  a 
remedy.  It  is  quite  clear,  therefore,  that  the 
municipality  of  the  town  of  St  Lawrence 
and  the  taxpayers  therein  cannot  maintain 
this  action.  Neither  the  town  of  St.  Law- 
rence nor  the  taxpayers  have  any  right  to  in- 
sist that  parties  who  were  the  absolute  own- 
ers of  property  in  such  town  when  the  in- 
debtedness of  said  town  was  incurred  shall 
continue  as  owners  of  such  property,  or  that 
purchasers  of  the  same  shall  continue  to  keep 
it  in  the  same  condition  it  was  in  when  the 
indebtedness  was  incurred.  We  fail,  there- 
fore, to  discover  any  law,  legal  or  equitable, 
upon  which  this  action  could  be  maintained. 

It  is  contended  by  appellants  that  this 
case  comes  within  the  principle  by  which 
proceedings  of  municipal  corporations  at  the 
suit  of  citizen  taxpayers,  where  such  pro- 
ceedings encroach  upon  private  rights,  are 
restrained.  But  courts  of  equity  exercise 
their  jurisdiction  in  such  cases  on  the 
ground  tiiat  the  municipality  is  charged 
with,  and  made  the  depositary  of,  a  public 
trust,  and  that  by  the  performance  of  the 
threatened  acts  they  are  violating  such 
trust.  High,  Inj.  S  1236.  The  owner  of 
property  within  a  muniei^ality  sustains  no 
such  relation  to  the  municipality  or  the  tax- 
payers therein.  We  are  of  the  opinion,  there- 
fore, that  the  court  was  clearly  right  in  sus- 
taining the  demurrer. 

The  order  of  the  Oirouit  Oourt  is  there- 
fore  affirmed. 
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aty  of  NORFOLK,  Plff  in  Err., 

V. 

William  A.  YOUNG. 

(97  Va.  728.) 

1.  An  aaaeaament  for  a.  street  ImproTe- 
memt  made  under  tite  olinrter  of  tite 
ol tr  of  Norfolk,  Virginia,  {  25,  under  a 
resolution  of  the  council  declaring  the  Im- 
provement expedient,  and  after  public  notice 
of  Bucb  resolution  by  publication  In  news- 
papers, is  unconstitutional  as  a  deprivation  of 
property  without  due  process  of  law,  where 
the  notice  wholly  failed  to  designate  any  tri- 
bunal before  which,  or  place  where,  or  time 
when,  a  party  to  be  affected  had  the  right  to 
appear  to  expose  any  alleged  wrong  In  the 
assessment  Imposed  upon  him  or  his  property. 

2.  A  notice  of  an  aaaesament  for  a 
local  improvement  must  be  such  that  per- 
sons of  ordinary  Intelligence  may  understand 
when,  where,  and  before  whom  they  have  the 
right  to  appear  to  protect  themselves  from  11- 


NoTB. — As  to  the  constitutionality  of  assess- 
ment for  local  Improvements,  see  also  Asberry 
V.  Roanoke  (Va.)  42  L.  R.  A.  636,  and  note; 
Hutcheson  v.  Storrle  (Tex.)  45  L.  R.  A.  289; 
and  Shroder  v.  Overman  (Ohio)  47  L.  R.  A.  156. 

17  L.  R.  A. 


legal  or  erroneous  assessments,  wlthont  be- 
ing compelled  to  employ  attorneys  to  deter- 
mine these  questions  for  them. 

(January  18,  1900.) 

ERROR  to  the  Circuit  Court  for  the  City 
of  Norfolk  to  review  a  judgment  in  fa- 
vor of  plaintiff  in  a  proceeding  brought  to 
enjoin  defendant  from  proceeding  to  oolleot 
certain  street  paving  assessment  which 
had  been  levied  against  plaintiff's  properly. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Walter  H.  Taylor,  for  plaintiff  in 
error : 

The  passage  and  publication  of  the  resolu- 
tion could  have  be^  intended  for  no  other 
purpose  than  to  give  notice  to  those  inter- 
ested!. 

The  publioation  of  the  preliminary  reso- 
lution was  legal  notice  to  all  parties. 

In  judging  what  is  due  process  of  law  re- 
spect must  be  had  to  the  cause  and  object 
of  taking,  whether  under  the  taxing  power, 
the  power  of  eminent  domain,  or  the  power 
of  assessment  for  local  improvements  or 
none  of  these,  and.  if  found  to  be  suitable 
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or  admissible  in  the  spedal  ease,  it  will  be 
adjudged  to  be  due  prooees  of  law. 

Kssntucky  Railroad  Taa  Cases,  115  U.  S. 
321,  suh  nom.  Cincinnati,  N.  0.  d  T,  P.  R. 
Co,  ▼.  Kentucky,  29  L.  ed.  414,  6  Sup.  Ct. 
Rep.  57. 

PersoDal  citation  to  the  parties  interested 
16  not  necessary,  no  particular  form  of  notice 
is  required,  and  the  legislature  may  deter- 
mine how  it  is  to  be  given. 

TioUti  V.  Alexandria,  92  Va.  561,  31  L. 
R.  A.  382,  23  S.  E.  909;  Pittsburgh,  C.  C.  d 
8t,  L.  R.  Co.  ▼.  Backus,  154  U.  S.  428,  38  L. 
ed.  1036,  14  Sup.  Ot.  Rep.  1114;  Kentucky 
Railroad  Taw  Cases,  115  U.  S.  321,  sub  nom. 
Cincinnati,  N.  0.  d  T.  P.  R.  Co.  v.  Kentucky, 
20  L.  ed.  414,  6  Sup.  Ct.  Rep.  67 ;  Chamber- 
lain V.  Cleveland,  34  Ohio  St.  570;  Oarvin 
r.  Daussman,  114  Ind.'  429,  16  N.  E.  829; 
Hyland  y.  Brazil  Block  Coal  Co.  128  Ind. 
335,  26  N.  E.  674. 

If  the  charter  provided  for  notioe,  even  in 
the  absence  of  a  specific  provision  for  a  hear- 
ing, an  opportunity  of  being  heard  was  also 
provided  for. 

Notioe  and  an  opportunity  to  be  heard  are 
not  essential  to  due  process  of  law  in  all 
cases. 

Hagar  v.  Reclamation  Dist.  No.  108,  111 
U.  S.  701,  28  L.  ed.  569,  4  Sup.  Ot.  Rep.  663 ; 
Kentucky  Railroad  Taa  Cases,  115  U.  S. 
321,  sub  nom.  Cincinnati,  N.  0.  d  T.  P.  R. 
Co.  ▼.  Kentucky,  29  L.  ed.  414,  6  Sup.  Ct. 
Rep.  57;  Parsons  ▼.  District  of  Columbia, 
170  U.  S.  46,  42  L.  ed.  943,  18  Sup.  Ct.  Rep. 
521;  Heth  ▼.  Radford,  96  Va.  274,  31  S.  E. 
8. 

The  distinction  between  the  circumstances 
when  notice  is  required  and  when  not  is 
shown  by  the  caees  of — 

Stuart  V.  Palmer,  74  N.  Y.  183,  30  Am. 
Rep.  289;  Spencer  v.  Merchant,  100  N.  Y. 
685,  3  N.  E.  682,  125  U.  S.  345,  31  L.  ed. 
763,  8  Sup.  Ct  Rep.  921. 

The  legislature  has  the  power  to  deter- 
mine, witiiout  notice  to  the  parties,  the  pro- 
portion of  benefit  each  lot  receives,  as  well 
as  the  total  amount  of  the  benefit  received 
by  all. 

Parsons  ▼.  District  of  Columbia,  170  U. 
S.  45,  42  L.  ed.  943,  18  Sup.  Ct.  Rep.  521. 

An  opportunity  to  be  heard  was  given  as  a 
right. 

Kentucky  Railroad  Tarn  Cases,  115  U.  S. 
321,  sub  nom.  Cincinnati,  N.  0.  d  T.  P.  R. 
Co.  V.  Kentucky,  29  L.  ed.  414,  6  Sup.  Ct. 
Rep.  57 ;  Pittsburgh,  C.  C.  d  St.  L.  R.  Co.  v. 
Backus,  154  U.  S.  426,  38  L.  ed.  1036,  14  Sup. 
Ot  Rep.  1114;  Chamberlain  v.  Cleveland,  Z^ 
Ohio  St  551;  Hyland  y.  Brazil  Block  Coal 
Co.  128  Ind.  335,  26  N.  E.  673. 

Messrs.  Borland  ft  WiUooz,  for  defend- 
ant in  error: 

The  owner  of  the  property  sought  to  be 
affected  must  not  only  have  notice,  but  must 
also  have  an  opportunity  to  be  heard,  and 
before  an  impartial  tribunal. 

VioUtt  V.  Alexandria,  92  Va.  561,  31  L.  R. 
A.  382,  23  S.  E.  909 ;  Stuart  v.  Palmer,  74  N. 
Y.  188,  30  Am.  Rep.  289;  Davidson  v.  "Sew 
Orleans,  96  U.  8.  104,  24  L.  ed.  619;  Santa 
47  L.R.  A« 


Clara  County  v.  Southern  P.  R.  Co.  18  Fed. 
Rep.  410;  ^orM'ood  v.  Baker,  172  U.  S.  209, 
43  L.  ed.  443.  19  Sup.  Ct  Rep.  187. 

Bnohaaan,  J.,  delivered  the  opinion  of 
the  court : 

It  was  held  in  the  case  of  Violet t  v.  Alew- 
andria,  92  Va.  501,  31  L.  R.  A.  382,  23  S.  E. 
909,  and  may  now  be  regarded  as  the  set^ 
tied  law  of  this  state,  that  local  assessments 
by  municipal  corporations  for  street  im- 
provements are  an  exercise  of  the  tcucing 
power  of  the  state,  that  article  14  of  the 
Amendments  to  the  Constitution  of  the 
United  States  applies  to  such  assessments, 
and  that  a  law  which  authorizes  them,  with- 
out giving  to  the  person  of  whom  such  as- 
sessments are  exacted  reasonable  notice  and 
opportunity  to  appear  and  contest  the  legal- 
ity, justice,  and  correctness  of  the  assess- 
ment before  it  is  finally  determined  upon* 
deprives  such  person  of  his  property  without 
due  process  of  law,  and  is  therefore  void.  It 
was  further  held  that  "due  process  of  law" 
requires  that  a  person  shall  have  reasonable 
notice,  and  a  reasonable  opportunity  to  be 
heard  before  an  impartial  tribunal,  before 
any  final  order  can  be  made  affecting  his 
rights  of  property,  and  that  such  notice  and 
opportunity  must  be  provided  for  in  the  laws 
under  which  the  assessment  is  made.  Heth 
V.  Radford,  96  Va.  272,  31  S.  E.  8. 

The  local  assessment  complained  of  in  this 
case,  and  whose*  constitutionality  is  denied, 
was  ntade  under  the  twenty-fifth  section  of 
the  charter  of  the  city  of  Norfolk,  which  pro- 
vides that  "whenever  any  street  shall  be 
laid  out,  a  street  graded  or  paved,  a  culvert 
built,  or  any  other  public  improvement  what 
soever  made,  the  city  councils  may  deter- 
mine what  portion,  if  any,  of  the  expense 
thereof  ought  to  be  paid  from  the  public 
treasury,  and  what  portion  by  the  owners  of 
real  estate  benefited,  or  may  order  and  direct 
that  the  whole  expense  be  assessed  upon  the 
owners  of  real  estate  benefited  thereby.  But 
no  public  improvement  shall  be  made  to  be 
defrayed,  in  whole  or  in  part,  by  a  local  as- 
sessment, until  first  requested  by  a  petition 
signed  by  a  majority  of  the  owners  of  prop- 
erty to  be  aseessed  for  such  improvement,  or 
unless  the  councils  shall  by  a  vote  of  a  ma- 
jority of  all  the  members  elected  to  each 
council,  declare  the  said  improvement  to  be 
expedient;  and  shall  furthermore  give  pub- 
lic notice  of  such  resolution  in  two  or  more 
newspapers,  published  in  said  city  for  twen- 
ty days,  and  shall  thereafter,  by  a  like  ma- 
jority* vote,  order  and  determine  that  the  said 
improvement  shall  be  made."  Acts  1883-84, 
p.  38. 

That  section  limits  the  manner  in  which 
local  assessments  can  be  made.  It  can  only 
be  done  upon  the  petition  of  a  majority  of 
the  owners  of  property  to  be  assessed  for  the 
improvement,  or  by  a  resolution,  passed  by 
a  majority  vote  of  all  the  members  of  each 
council,  that  it  is  expedient  to  make  the  im- 
provement This  resolution  of  expediency 
imust  be  published  for  twenty  days  in  two 
or  more  newspapers  published  in  the  city; 
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and  after  such  publication  has  been  made  the 
councils,  by  a  like  majority  vote,  can  deter- 
mine that  the  improvement  shaU  be  made. 
The  assessment  in  this  case  was  made  under 
the  latter  method.  The  question  presented, 
therefore,  is  whether  the  notice  required  by 
that  section  was  intended  to  give  the  persons 
to  be  affected  an  opportunity  to  contest  the 
legality,  justice,  and  oorreotnees  of  the  as- 
sessment, and,  if  bo«  whether  it  waa  suffi- 
cient. 

We  do  not  think  that  the  notice  required 
by  that  section  was  intended  to  furnish  the 
landowners  to  be  affected  an  opportunity  to 
contest  the  legality,  justice,  or  correctness 
of  the  assessment.  If  it  had  been,  there 
would  have  been  a  like  proyision  for  notice 
to  the  landowners  who  had  not  petitioned  for 
the  improvement,  when  the  improvement  was 
made  upon  the  petition  of  a  majority  of  the 
landowners  to  be  assessed  for  such  improve- 
ment. Those  landowners  who  had  not  peti- 
tioned for  the  improvement,  if  not  all  to  be 
affected  by  it,  were  entitled  to  an  opportun- 
ity to  be  heard,  just  as  much  as  where  the 
improvement  was  made  by  the  other  method. 
Why  give  one  class  of  persons  notice  and  an 
opportunity  to  be  heard,  and  not  give  an- 
other class  equally  entitled  to  it,  when  both 
classes  are  embraced  in  the  same  section — 
indeed,  in  the  same  sentence — of  the  charter? 
It  cannot  be  presumed  that  the  legislature 
had  in  mind  the  constitutional  rights  of  the 
parties  to  be  affected  by  such  assessments, 
and  intended  to  guard  those  rights  as  to  one 
class,  and  to  ignore  or  disregard  them  en- 
tirely as  to  the  other  class. 

If  the  object  of  the  provision  in  question 
had  been  to  give  the  landowners  an  opportu- 
nity to  contest  the  legality,  justice,  or  cor- 
rectness of  the  assessment,  it  would  be  rea- 
sonable to  expect  that  provision  would  have 
been  made  for  a  tribunal  before  which,  a 
place  where«  and  a  time  within  which,  they 
could  and  must  make  the  contest,  but  noth- 
ing of  the  kind  is  done. 

The  object  of  the  provision  was  manifest^ 
ly  to  enable  the  councils  to  get  the  benefit  of 
the  judgment  or  opinion  of  the  landowners  to 
be  affected,  as  to  the  necessity  or  wisdom  of 
making  the  improvement. 

When  an  improvement  is  ordered  to  be 
made  upon  petition,  the  petition  furnished 
the  councils  with  the  views  and  wishes  of  a 
majority  of  those  to  be  affected.  When  the 
improvement  is  made  by  resolution  of  ex- 
pediency, the  notice  required  is  to  give  the 
people  to  be  affected  an  opportunity  to  be 
heard  as  to  the  expediency  of  making  the  im- 
provement, and  thus  to  enable  the  councils 
the  better  to  determine  whether  or  not  the 
proposed  improvement  should  be  ordered. 
But  if  the  notice  was  intended  to  give  the 
persons  to  be  affected  an  opportunity  to  con- 
test the  legality,  justice,  and  correctness  of 
the  assessment,  we  do  not  think  it  was  suffi- 
cient. The  object  of  notice  in  such  cases  is 
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to  secure  to  the  owner  the  opportunity  to 
protect  himself  or  his  property  from  an  il- 
legal or  erroneous  assessment.  In  order  to 
be  effectual,  it  should  be  full  and  dear 
enough  to  disclose  to  persons  of  ordinary  in- 
telligence, in  a  general  way,  what  is  pro- 
posed, and  when  and  where  they  may  be 
heard. 

In  the  case  of  Santa  Clara  County  v. 
Southern  P.  R.  Co,  18  Fed.  Rep.  410,  Mr. 
Justice  Field,  whose  language  is  quoted  by 
this  court  with  approval  in  the  case  of  Vio- 
lett  V.  Alewandria,  92  Va.  561,  31  L.  R.  A. 
382,  23  S.  £.  909,  said:  'The  notice  to  which 
we  refer  need  not  be  a  personal  citation.  It 
is  sufficient  if  it  be  given  by  a  law  designate 
ing  the  time  and  place  where  parties  may 
contest  the  justice  of  the  valuation.  As  a 
general  rule,  only  a  statutory  notice  is  given. 

.  .  .  All  that  we  assert,  or  have  as- 
serted, is  that  there  must  be  a  notice  of  some 
kind  which  will  call  the  attention  of  the 
parties  to  the  subject,  and  inform  them 
when  and  where  they  will  be  permitted  to  ex- 
pose any  alleged  wrong  in  the  valuation  of 
which  they  may  C(Hnplain." 

And  in  the  case  of  Bellingham  Bay  d  B.  C. 
R,  Co,  V.  New  Whatcom,  172  U.  8.,  at  page 
318,  43  L.  ed.  462,  19  Sup.  Ot.  Rep.  206,  it 
was  said  by  Mr.  Justice  Brewer  that  if  the 
service  is  made  by  publication  cmly,  as  in 
this  case,  ''that  publication  must  be  of  such 
a  character  as  to  create  a  reasonable  pre- 
sumption that  the  owner,  if  present  and  tak- 
ing ordinary  care  of  his  property,  will  re- 
ceive the  information  of  what  is  proposed, 
and  when  and  where  he  may  be  heard."  Vio- 
lett  V.  Alexandria,  92  Va.  561,  31  L.  R.  A. 
382,  23  S.  E.  909;  Heth  ▼.  Radford,  96  Va. 
272,  31  S.  E.  8. 

The  notice  required  and  given  wholly  failed 
to  designate  a  tribunal  before  which,  a  place 
where,  or  a  time  when,  the  party  to  be  af- 
fected had  the  right  to  appear  to  expose  any 
alleged  wrong  in  the  assessment  imposed 
upon  him  or  his  property. 

Neither  do  we  think  that  persons  of  ordi- 
nary intelligence  would  have  inferred  from 
the  notice  required  and  given  that  they  had 
the  right  (even  if  that  be  the  law,  as  appel- 
lant's counsel  insists)  to  appear  before  the 
town  councils  at  one  of  their  regular  meet- 
ings, and  demand  a  hearing  from  them,  in 
order  that  they  might  have  any  wrong  done 
them  redressed.  Persons  skilled  in  the  law 
might  have  advised  such  a  course,  but  the 
notice  whidi  the  law  requires  in  such  cases 
is  such  that  persons  of  ordinary  intelligence 
may  understand  when,  where,  and  before 
whom,  they  have  the  right  to  appear  to  pro- 
tect themselves  from  illegal  or  erroneous  as- 
sessments, without  being  compelled  to  em- 
ploy attorneys  to  determine  these  questions 
for  them. 

I  am  of  opinion  that  there  ia  no  error  i* 
the  decree  appealed  from,  and  that  it  ehoM 
he  affirmed. 
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Camillo    MAIA,    Admr.,    etc.,    of    Arnaldo 
Maia,  Deceased,  Plff,  in  Err., 
t?. 

Directors  of  the  EASTERN  STATE  HOSPI- 
TAL. 

(97  Va.  507.) 

1.  Tbe  Kastern  State  Hospital  of  Vtr- 
arinla,  -wblch  "was  created  and  exists 
for    imrely    arovernmental     purposes, 

and  is  under  the  exclusive  ownership  and  con- 
trol of  the  state  and  supported  by  the  slate, 
having  uo  stockholders  and  no  members  ex- 
cept directors,  who  are  without  any  interest 
In  it  or  its  affairs,  but  are  appointed  by  the 
governor  and  are  in  fact  public  rather  than 
corporate  officials,  liable  to  fines  for  any  fail- 
ure to  perform  their  duties, — is  not  liable 
for  injury  to  an  inmate,  occasioned  by  tlie 
nei^llgence  or  misconduct  of  the  persons  in 
charge  of  the  hospital. 

2.  An  action  for  damages  vrill  not  lie 
ayainst  a  state  Institution  against 
which  judgment  cannot  be  enforced,  merely 
for  the  purpose  of  fixing  the  amount  of  dam- 
ages in  order  to  make  a  claim  for  presenta- 
tion to  the  legislature. 

(Harrison,  J,,  dissenting.) 

(November  10,  1899.) 

ERROR  to  the  Circuit  Court  of  the  City 
of  Richmond  to  review  a  judgment  in 
favor  of  defendant  in  an  action  brought  to 
recover  damages  for  the  alleged  negligent 
killing  of  plaintiff's  intestate.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Samuel  D.  Davles  and  B.  E. 
Frays^r,  for  plaintiff  in  error: 

If  it  be  conceded  that  this  corporation  is 
a  part  of  the  state  government,  consent  to 
be  sued  has  been  given  by  the  law. 

EcLStem  Lunatic  Asylum  v.  Oarrett,  27 
Gratt.  163 ;  McClanahan  v.  Western  Lunatic 
Asylum,  88  Va.  466,  13  S.  E.  977. 

The  Eastern  Lunatic  Asylum  was  consti- 
tuted a  corporation  by  the  act  of  March  6, 
1841  (Acts  1840-41,  p.  38),  with  express  au- 
thority and  capacity  to  sue  and  be  sued, 
along  with  other  corporate  powers  and  du- 
ties. 

Western  Lunatic  Asylum  v.  Miller,  29  W. 
Va.  329,  1  S.  E.  740. 

Mr.  A.  J.  Montague,  Attorney  General, 
for  defendant  in  error: 

The  defendant  in  error  is  a  public  corpora- 
tion and  an  agency  of  the  commonwealth  in 
the  administration  of  governmental  func- 
tions. 

Ang.  k  A.  Priv.  Corp.  9th  ed.  S  31 ;  Hughes 
V.  Monroe  County,  147  N.  Y.  49,  39  L.  R.  A. 
42,  41  N.  E.  407. 

Assuming  that  the  defendant  in  error  is 
a  public  corporation,  under  the  control  of 
the  legislature;  that  it  is  an  agency  of  the 
state  and  maintained  by  her  taxation;  then 
such  corporation  is  not  liable  in  damages  for 
negligent  or  malicious  injuries  to  an  inmate. 


Williamson  v.  Louisville  Industrial  School 
of  Reform,  96  Ky.  251,  23  L.  R.  A.  200,  24 
S.  W.  1065;  Hem  v.  lotoa  State  Agri.  Boo. 
91  Iowa,  97,  24  L.  R,  A.  665,  68  N.  W.  1092; 
Downes  v.  Harper  Hospital,  101  Mich.  555, 
25  L.  R.  A.  602,  60  N.  W.  42 ;  Richmond  v. 
Long,  17  Gratt  375,  94  Am.  Dec.  461. 

The  defendant  in  error  is  a  corporation, 
engaged  in  the  administration  of  a  public 
trust  or  charity  upon  a  profound  and  benefi- 
cent scale.  The  funds  of  this  trust  are  in 
no  way  amenable  for  judgments  for  torts, 
and  it  would  be  a  diversion  of  the  trust  to 
subject  such  funds  to  the  satisfaction  of 
such  judgments. 

Fire  Ins.  Patrol  v.  Boyd,  120  Pa.  624,  1 
L.  R.  A.  417,  15  Atl.  553 ;  Ford  v.  Kendall 
Borough  School  Dist.  121  Pa.  543,  1  L.  R.  A. 
r,07,  15  Atl.  812. 

Mr.  William  B.  Aylett  also  for  defend- 
int  in  error. 

Buohanan,  J.,  delivered  the  opinion  of 
the  court: 

This  cause  was  heard  at  a  former  term  of 
the  court,  and  an  opinion  and  judgment  ren- 
dered reversing  the  judgment  complained  of. 
Upon  a  petition  to  rehear,  that  judgment 
was  set  aside,  and  at  this  term  of  the  court 
the  cause  was  again  argued  and  submitted. 

The  plaintiff  in  error,  who  was  the  plain- 
tiff in  the  court  below,  brought  an  action  of 
trespass  on  the  case  to  recover  damages  for 
the  death  of  his  intestate,  alleged  to  have 
been  caused  by  the  negligence  of  the  defend- 
ant, or  its  agents,  in  requiring  and  permit- 
ting the  intestate,  while  a  patient  and  in- 
mate of  the  defendant's  hospital  for  the  in- 
sane, to  dig  and  excavate  in  the  side  of  an 
embankment,  the  property  of  the  defendant, 
without  providing  props  or  supports  to  pre- 
vent the  overhanging  earth  from  falling  up- 
on him. 

The  defendant  demurred  to  the  declara- 
tion, and  to  each  count  thereof,  upon  the 
ground  that  it  was  a  public  corporation, — 
an  agency  of  the  state  for  the  exercise  of 
purely  governmental  functions, — and  that 
no  action  would  lie  against  it  for  the  injury 
complained  of. 

The  first  question  to  be  considered  is  the 
character  of  the  defendant  corporation.  Is 
the  defendant  a  public  corporation, — an 
agency  of  the  state,  exercising  exclusively 
governmental  functions? 

By  an  act  of  the  house  of  burgesses  passed 
in  the  year  1769,  after  a  preamble  reciting 
itMt  persons  of  insane  or  disordered  minds 
had  been  frequently  found  wandering  in  dif- 
ferent parts  of  the  colony,  and  no  certain 
provision  had  been  yet  made  either  towards 
effecting  a  cure  of  those  whose  cases  are  not 
become  quite  desperate,  nor  for  restraining 
others  who  might  be  dangerous  to  society, 
fifteen  persons  (among  them,  John  Blair, 
Peyton  Randolph,  and  George  Wythe)  were 
"constituted  trustees  for   founding  and  es- 


Nora. — As  to  the  nature  of  Incorporated  In- 
stitutions belonj^ing  to  the  state,  see  note  to 
State  er  rel.  Little  v.  Board  of  Regents  (Kan.) 
20  I<.  B.  A.  878 ;  also  Lane  v.  Minnesota  State 
Agri.  Soc.  (Minn.)  20  L.  R.  A.  708:  Sterling  v. 
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Regents  of  the  University  (Mich.)  84  L.  R.  A. 
160;  Oklahoma  Agri.  ft  Mechanical  College  v. 
Willis  (Okla.)  40  L.  R.  A.  677;  Gross  v.  Ken- 
tucky Bd.  of  Managers  of  World's  Colambian 
Exposition  (Ky.)  43  L.  R.  A.  708. 
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tablishing  a  public  hospital  for  the  reception 
of  such  persona  aa  from  time  to  time,  accord- 
ing  to  the  rules  and  orders  established  by 
this  act,  may  be  sent  thereto.  And  the  Kaid 
trustees  shall  be  called  and  known  by  the 
name  and  style  of  the  court  of  directors  ot 
the  public  hospital  for  persons  of  insane  or 
disordered  minds."     8  Uen.  Stat.  p.  378. 

By  an  act  of  the  general  assembly  passed 
in  1785,  the  directors  of  the  public  hospital 
which  had  been  organized  and  conducted  un- 
der the  act  of  17G9  and  amendments  thereto 
was  created  a  corporation  ( 12  Hen.  Stat.  p. 
198),  and  has  ever  since  existed  as  a  corpo- 
ration under  various  names,  and  is  now 
known  as  the  "Eastern  State  Hospital." 
See  Code  1810,  chap.  109;  Code  1849,  chap. 
85;  Code  1887,  chap.  75;  Acts  1893-94,  p. 
397. 

An  examination  of  the  statutes  creating 
and  continuing  this  hospital  shows  that  it 
was  created  and  exists  for  purely  govern- 
mental purposes,  and  is  under  the  exclusive 
ownership  and  control  t>f  the  state.  It  has 
no  stockholders, — no  members,  even,  except 
directors,  having  no  interest  in  it  or  its  af- 
fairs, who  are  appointed  by  the  governor,  by 
and  with  consent  of  the  senate,  and  are  in 
fact  public  rather  than  corporate  officials, 
endowed  with  a  corporate  being  for  a  more 
convenient  administration  of  the  duties  im- 
posed upon  them  by  law,  and  are  made  lia- 
ble to  fines  for  any  failure  to  perform  their 
duties. 

The  money  necessary  to  defray  the  expenses 
of  maintaining  and  caring  for  its  inmates  is 
provided  by  annual  appropriations  made  by 
the  genera]  assembly  out  of  the  public  treas- 
ury, and  the  manner  of  keeping  and  disburs- 
ing its  funds  is  prescribed  by  statute.  The 
directors  are  required  to  make  quarterly  re- 
ports to  the  auditor  of  public  accounts, 
showing  in  detail  how  they  have  disbursed 
the  funds,  and  to  report  annually  to  the  gov- 
ernor, for  the  information  of  the  general  as- 
sembly, the  condition  of  the  hospital,  and  the 
sums  received  and  disbursed  by  them. 

It  is  plain,  under  the  authorities,  and  es- 
pecially under  the  recent  case  of  Phillips  v. 
University  of  Virginia,  97  Va.  472,  34  S.  E. 
66,  that  the  defendant  is  a  public  corporation, 
governed  and  controlled  by  the  state,  and 
acts  exclusively  as  an  agency  of  the  state  for 
the  protection  of  society,  and  for  the  pro- 
motion of  the  best  interests  of  the  unfortu- 
nate people  of  the  commonwealth,  of  insane 
or  disordered  minds. 

The  next  question  is  whether  the  defend- 
ant, a  public  corporation, — an  agency  of  the 
state  exercising  exclusively  governmental 
functions, — is  liable  for  the  injuries  com- 
plained of  in  the  declaration. 

In  the  case  of  Richmond  v.  Long,  17  Gratt. 
376,  94  Am.  Dec.  461,  the  liability  of  a  mu- 
nicipal corporation  for  the  negligence  of  its 
agents  when  in  the  exercise  and  performance 
of  governmental  powers  and  duties  was  con- 
sidered. That  was  an  action  to  recover  dam- 
ages for  the  loss  of  a  slave  who  it  was  al- 
leged had  lost  his  life  by  reason  of  the  care- 
less and  negligent  conduct  of  the  agents  of 
the  eity  in  permitting  him  to  escape,  while 
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insane,  from  the  smallpox  hospital  of  the 
city,  into  which  he  had  been  admitted  for 
treatment  in  pursuance  of  the  ordinance  of 
the  city.  In  that  case  the  distinction  was 
drawn  between  powers  and  duties  which  are 
granted  to  or  imposed  upon  a  public  body  as 
an  agency  of  government,  to  be  exercised  and 
performed  exclusively  for  public,  govern- 
mental purposes,  and  those  powers  and  priv- 
ileges which  are  exercised  by  the  corporation 
or  body  for  its  own  private  advantage,  and 
are  for  public  purposes  in  no  other  sense 
than  that  the  public  derives  a  common  bene- 
fit from  a  proper  discharge  of  the  duties 
arising  from  the  grant. 

For  the  neglig^ent  exercise  or  performance 
of  the  former  class  of  powers  and  duties  it 
was  held  that  the  city  was  not  liable,  and,  as 
the  injury  complained  of  belonged  to  that 
class,  it  was  held  that  the  action  would  not 
lie,  while  it  was  admitted  that,  if  the  injury 
had  resulted  from  negligence  in  the  exorcise 
or  performance  of  the  latter  class  of  powers 
and  duties,  the  eity  would  hav«  been  liable 
in  the  same  manner  aa  an  individual  or  pri- 
vate corporation.  The  doctrine  enunciated 
in  that  case  was  recognized,  and  the  case 
cited  with  approval,  in  De  Voss  v.  Richmond, 
18  Gratt  344,  98  Am.  Dec.  647;  Petersburg 
V.  Applegarth,  28  Gratt  343,  344,  26  Am. 
Rep.  3^7;  Noble  v.  Richmond,  31  Gratt  278, 
31  Am.  Rep.  726;  Orme  v.  Richmond,  79  Va. 
89 ;  and  in  the  very  recent  case  of  Temf  v. 
Richmond,  94  Va.  537,  644.  645,  38  L.  R.  A. 
834,  27  S.  E.  429,  the  distinction  was  again 
recognized  and  acted  upon. 

If  a  municipal  corporation,  which  has  a 
twofold  chara<rt€r,  one  public  and  the  other 
private,  is  exempt  from  liability  for  the  neg- 
ligence of  its  agents  when  in  the  exercise  and 
performance  of  its  powers  and  duties  as  an 
agency  of  the  goyernment  a  public  corpora- 
tion which  was  created  and  exists  for  no 
other  than  governmental  purposes  must 
necessarily  be  exempt  from  such  liability. 
Otherwise,  there  would  be  this  anomaly: 
That  for  such  negligence  a  corporation  creat- 
ed partly  for  governmental  purposes  would 
be  exempt  from  liability,  while  one  created 
wholly  for  such  purposes  would  not  be,  when 
the  reason  for  such  exemption  is  solely  be- 
cause it  was  in  the  exercise  of  governmental 
functions  when  the  negligence  occurred. 
But  we  are  not  left  to  determine  this  ques- 
tion upon  reason  merely.  We  have  author- 
ity upon  the  subject 

In  the  case  of  Sayre  v.  Northwestern 
Tump,  Road,  10  Leigh,  454,  which  was  an 
action  of  trespass  on  the  case  to  recover 
damages  for  the  washing  away  of  the  plain- 
tiff's saw  and  grist  mills  and  milldam, 
caused  by  the  alleged  negligent  planning  and 
construction  of  a  bridge  by  the  defendant 
corporation  over  the  steam  upon  which  they 
were  built,  it  was  held  that  the  action  would 
not  lie,  because  the  defendant  corporation 
was  composed,  in  the  language  of  President 
Tucker,  who  delivered  the  unanimous  opin- 
ion of  the  court,  exclusively  of  officers  of 
the  government,  having  no  personal  interest 
in  it  or  in  its  concerns,  and  only  acting  as 
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the  organ  of  the  commonwealth  in  effecting 
a  ffreat  public  improvement. 

Thie  conclusion  is  fully  sustained,  I  think, 
by  the  weight  of  authority.  See  Nugent  v. 
Mianasippi  Levee  Comra.  58  Miss.  197; 
Hughea  v.  Monroe  County,  147  N.  Y.  49,  39 
L.  R.  A.  33,  41  N.  E.  407 ;  Ford  v.  Kendall 
Borough  Bchool  Diat,  121  Pa.  543,  1  L.  R.  A. 
607,  15  Atl.  812;  Jordan  v.  Iowa  State  Agri. 
ffoe.  91  Iowa,  97,  24  L.  R.  A,  655,  58  N.  W. 
1092;  Cooley,  Torts,  2d  ed.  pp.  738-743; 
1  Shearm.  &  Hedf.  Neg.  5th  ed.  SS  260a,  296, 
.^19. 

It  is  insisted  by  the  plaintiff's  counsel  that 
the  defendant  is  made  a  corporation  by  the 
express  language  of  the  Code  ( S  1661 ) ,  and, 
as  tlicre  is  no  qualification  or  restriction 
respecting  its  character  as  a  corporation,  it 
must  be  deemed  in  all  respects  a  corporation, 
under  the  general  law,  with  the  liability  to 
be  sued  in  like  manner  as  any  other  corpora- 
tion; that  this  was  expressly  so  held  in  the 
cttse  of  the  same  corporation  (under  its  then 
corporate  name  of  Eastern  Lunatic  Asylum) 
in  Baatem  Lunatic  Aaylum  ▼.  Cfarrett,  27 
Gratt.  163,  174;  and  that  that  decision  is 
conclusive  of  the  plaintiff's  right  to  maintain 
this  action. 

It  is  true  that  it  &b  expressly  provided  by 
the  section  of  the  Code  cited  that  the  defend- 
ant may  sue  and  be  sued,  that  this  court  did 
sustain  an  action  of  trover  against  it,  and 
that  Judge  Staples,  in  delivering  the  opinion 
of  tiie  court,  did  say  that  "the  asylum  is  a 
corporation,  and  as  such  may  sue  or  be  sued 
in  trespass  or  trover;"  but  it  does  not  neces- 
sarily follow  that  because  the  act  incorporat- 
ing a  public  corporation  provides  that  it  may 
be  sued,  and  that  this  court  has  held  that  an 
action  of  tort  would  lie  against  it,  it  can  be 
sued  in  all  oases  of  tort  in  which  a  private 
corporation  may  be  sued.  If  that  contention 
were  true,  a  municipal  corporation  whose 
charter  provided  that  it  might  sue  and  be 
sued  would  be  liable  in  all  cases  of  tort,  like 
a  private  corporation;  yet^  notwithstanding 
such  provision  in  its  charter,  we  know  that 
an  action  will  not  lie  against  it  for  the  negli- 
gence of  its  officers  or  agents  when  exercis- 
ing its  governmental  functions.  By  the 
terms  of  most,  if  not  all,  acts  of  incorpora- 
tion, whether  for  public  or  private  purposes, 
it  is  provided  that  they  may  sue  and  be  sued. 
The  reason  for  such  legislations,  and  the  con- 
struction such  language  should  receive,  is 
considered  and  commented  on  by  Judge 
Allen  in  Dunnington  v.  Northwestern  Tump. 
Road,  6  Gratt.  160,  170.  In  that  case,  as  in 
the  Oarrett  Caae,  the  point  was  made 
that  the  action  would  not  lie  against 
the  defendant  because  it  was  a  public  cor- 
poration acting  as  an  agency  of  the  state. 
That  was  an  action  of  assumpsit  for  work 
and  labor  done  and  materials  furnished, 
and  the  court  held  that  the  action  would  He; 
and  in  distinguishing  that  case  from  the  case 
of  Sayre  v.  Northweatem  Tump,  Road,  10 
Leigh,  454,  Judge  Allen  said:  "The  question 
really  is  not  whether  any  action  will  lie 
against  this  company,  but  whether,  having 
regard  to  the  objects  of  the  corporation,  the 
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aetion  will  lie  Ux  the  particular  grievance 
complained  of.  It  was  not  decid^  in  the 
case  of  Sayre  ▼.  Northweatem  Tump.  Road, 
10  Leigh,  454,  that  no  action  will  lie  against 
this  corporation.  All  that  the  case  decided 
was  that  the  action  would  not  lie  against 
this  company  for  the  injury  there  complained 
of."  Applying  the  principle  laid  down  in 
that  case,  that»  in  order  to  determine 
whether  an  action  will  lie  against  a  public 
corporation  like  this  for  the  grievance  com- 
plained of,  regard  most  be  had  to  the  objects 
for  which  the  corporation  was  created,  there 
is  no  difficulty  in  reaching  the  contusion 
that  the  decision  in  the  Oarrett  Oaae  is  not 
in  conflict  with  the  Sayre  Oaae,  and  that  the 
court  did  not  intend -to  overrule  it  by  an 
opinion  which  makes  no  reference  to  it,  and 
does  not  discuss  or  even  refer  to  it  or  the 
questions  involved  in  it. 

That  was  a  wholly  different  case  from  this. 
There  is  no  similarity  between  the  two,  ex- 
cept both  were  actions  of  tort. 

During  the  Civil  War  the  military  forces 
of  the  United  States  took  possession  of  Wil- 
liamsburg, where  the  defendant  asylum  was 
and  is  located,  and  held  it  until  the  end  of 
the  war.  Upon  their  approach  to  the  city 
the  authorities  in  charge  of  the  asylum  left 
it,  and  did  not  return.  In  January,  1865, 
the  Federal  officer  who  was  in  command  there 
sent  out  a  party  some  miles  into  the  country, 
and  took  by  force  from  the  farm  of  the  plain- 
tiff, who  had  left  his  home,  com  and  bacon, 
which  was  sent  to  the  asylum,  and  used  for 
the  support  of  the  inmates.  After  the  war 
the  plaintiff  brought  an  action  of  trover 
against  the  asylum  to  recover  the  value  of 
the  articles  taken  and  used.  It  was  held  in 
that  case  ( 1 )  that,  by  the  laws  of  war,  prop- 
erty could  not  be  tflkken  without  compensa- 
tion for  the  purpose  of  feeding  the  inmates 
of  the  asylum;  (2)  that,  the  property  hav- 
ing been  taken  without  lawful  authority,  the 
plaintiff's  title  to  it  was  not  devested,  and, 
it  having  been  applied  to  the  defendant's 
use,  he  could  recover  its  value  from  the  asy- 
lum in  an  action  of  trover. 

Although  the  action  in  that  case  was  in 
tort,  it  could  as  well  have  been  in  assump- 
sit.    3  Rob.  Pr.  (new)  399. 

It  was  to  recover  the  value  of  property 
which  the  defendant  had  the  right  to  pur- 
chase for  the  maintenance  of  those  intrusted 
to  its  care,  and  pay  for  out  of  the  appropria- 
tion made  for  that  purpose  by  the  state;  and, 
the  plaintiff's  property  having  been  converted 
to  the  use  of  the  corporation  for  the  same 
purposes  for  which  it  had  authority  to  pur- 
chase it,  it  ought  to  have  paid  for  it,  and  the 
oourt  very  properly  held  that  an  action 
would  lie  to  compel  it. to  do  so. 

The  directors  in  this  case  clearly  had  no 
right  to  pay  damages  for  the  grievance  com- 
plained of  out  of  any  funds  under  their  con- 
trol. Those  funds  were  appropriated  by  the 
state  to  pay  the  expenses  of  caring  for  and 
maintaining  the  inmates  of  the  hospitaJ,  and 
not  for  paying  damages  resulting  from  the 
negligent  management  of  those  in  charge  of 
it.     If  such  damages  were  chargeable  on  the 
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funds  or  property  under  the  control  of  the 
directors,  their  pfryment  might  prevent  the 
accomplishment  of  the  very  object  for  which 
the  money  was  appropriated.  The  taxpay- 
ers might  thus  become  insurers  against  the 
negligence  of  public  officials,  instead  of  being 
contributors  for  the  support  and  mainte- 
nance of  a  great  public  charity.  That  an  un- 
fortunate inmate  of  the  hospital  should  suffer 
from  the  negligence  or  misconduct  of  the 
persons  administering  the  powers  of  the  cor- 
poration, or  their  agents  or  employees,  is  in- 
deed a  hardship ;  but  we  do  not  think  that  this 
hardship  should  be  remedied  by  giving  dam- 
ages to  such  a  one,  or  his  representatives,  at 
the  expense  of  the  other  Inmates  of  the  hos- 
pital, or  of  the  taxpayers  of  the  state.  For 
such  negligence  he  should  be  left  to  his  rem- 
edy again^  those  by  whose  negligence  he  was 
injured,  and  whose  liability  for  their  own 
acts  of  negligence  must  be  determined  by  the 
rules  of  law  applicable  to  such  cases. 

It  seemed  to  be  conceded  in  argument  that, 
if  the  plaintiff  could  maintain  his  action 
and  obtain  judgment  against  the  defendant 
he  could  not  subject  its  buildings  and 
grounds,  or  other  property,  to  the  satisfac- 
tion of  the  judgment,  but  would  have  to  look 
to  the  legislature  for  payment.  If  this  be 
so,  as  we  think  it  is,  it  shows  that  this  action 
will  not  lie  against  the  defendant;  for,  if 
the  plaintiff  has  no  right  to  compel  the  de- 
fendant to  compensate  him  for  the  grievance 
complained  of,  it  is  clear  that  he  has  no  cause 
of  action  against  it,  for,  as  was  said  by  Lord 
Holt  in  Ashby  v.  White,  2  Ld.  Raym.  938,  1 
Smith,  Lead.  Gas.  454,  483,  "it  is  a  vain 
thing  to  imagine  a  right  without  a  remedy, 
for  want  of  right  and  want  of  remedy  are  re- 
ciprocal." To  make  out  a  cause  of  action 
against  a  defendant,  the  plaintiff's  legal 
rights  must  have  been  violated,  and  the  de- 
fendant must  be  answerable  therefor.  Pom. 
Rem.  &.  Rem.  Rights,  i  619;  Gooley,  Torts, 
2d  ed.  20.  The  courts  of  this  state  have  no 
jurisdiction  to  ascertain  and  fix  the  dam- 
ages for  injuries  which  the  plaintiff  may 
have  suffered  in  a  case  where  the  defendant 
is  not  liable,  in  order  that  the  plaintiff  may 
present  his  claim  to  the  legislature  for  pay- 
ment. 

We  are  of  opinion  that  the  demurrer  to  the 
declaration  was  properly  sustained,  and  that 
the  judgment  of  the  Circuit  Court  should  be 
affirmed. 

Harrison,  J.«  dissenting: 

I  am  imable  to  concur  in  the  decision  pro- 
nounced in  this  case.  The  question  raised 
by  the  demurrer  is  the  right  of  the  plain- 
tiff to  maintain  this  action.  This  question 
is,  in  my  opinion,  stare  decisis  in  this  state, 
and  ought  not  to  be  reopened.  For  years 
the  statute  law  of  this  state  has  declared 
the  Eastern  Lunatic  Asylum,  now  the  East- 
em  State  Hospital,  to  be  a  corporation. 
There  is  no  qualification  respecting  its 
character  as  a  corporation,  and  it  has  there- 
fore been  deemed  in  all  respects  a  corpora- 
tion under  the  general  law  (fi  1068  of  the 
Code),  with  liability  to  be  sued  like  other 
corporations.  The  contention  that  this  in- 
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stitution,  as  a  part  of  the  state  government, 
is  not  liable  to  be  sued,  was  presented  in  the 
petition  for  a  writ  of  error  in  the  case  ol 
Easterr%  Lunatic  Asylum  v.  Oarrett,  27 
Gratt.  163.  In  that  case  Judge  Staples,  in 
speaking  of  this  same  institution,  and  in  di- 
rect response  to  the  question  raised  by  the 
petition,  says:  "The  asylum  is  a  corporation, 
and  as  such  may  sue  or  be  sued  in  trespas? 
or  trover;"  and  it  was  held  liable,  according- 
ly, for  the  wrongful  conversion  of  chattels, 
in  an  action  of  trover,  which  is  an  action 
arising  ex  delicto ,  aind  judgment  given 
agninst  it. 

In  the  case  of  MoClanahan  v.  Wester^t 
Lunatic  Asylum,  88  Va.  466,  13  S.  E.  977. 
where  the  statute  of  limitatiooB  was  relied 
on  to  defeat  a  claim  asserted  by  the  asylum 
against  the  administrator  of  a  deceased  pa- 
tient for  support,  the  contrition  was  made 
that  the  asylum  stood  in  the  shoes  of  the 
state,  and  that  the  maxim,  VvUum  ternpus 
occurrit  regi,  was  applicable  in  its  favor ;  but 
this  court  held  the  contention  unsound,  sus- 
tained the  plea  of  the  statute,  and  declared 
the  asylum  to  be  a  corporation,  with  power 
to  sue  and  be  sued,  and  entitled  to,  and  amen- 
able to,  all  legal  defenses  pertaining  in 
private  persons. 

Each  of  the  cases  cited,  it  seems,  is  neces 
sarily  overruled  by  the  conclusion  reach eil 
in  the  case  at  bar;  for  if  the  asylum  be  the 
state,  in  the  broad  sense  it  is  now  held  to  be. 
then  it  cannot  be  sued,  and  tame  does  not  run 
against  its  demands. 

The  decision  in  Oarrett's  Case  has  been  ac- 
quiesced in,  as  a  correct  determination  of  the 
question  presented  by  this  record,  for  more 
than  twenty  years;  and  in  like  manner  the 
decision  in  McOlanahan*s  Case  has  been  ac- 
cepted as  a  correct  construction  of  the  ^tat^ 
ute  for  nearly  eight  years. 

Although  the  legislature  is  called  upon  at 
every  session  to  deal  with  the  interests  of 
these  institutions*  it  has  never  seen  fit  to  de- 
clare, by  any  change  in  the  phraseology  of 
the  law,  its  disapproval  of  the  view  taken  in 
either  of  the  cases  cited.  Since  the  dedsicm 
in  QarretVs  Case,  there  has  been  a  complete 
revision  of  the  laws  of  the  state;  and  it  is 
worthy  of  note  that  the  learned  judge  deliv- 
ering the  opinion  in  that  case  was  one  of  the 
revisers,  and  yet  no  change  in  the  law  was 
then  suggested  in  consequence  of  that  de- 
cision. On  the  contrary.  Rev.  Code  1887,  § 
1661,  significantly  declares  that  "the  direct- 
ors for  each  of  said  asylums  and  their  suc- 
cessors shall  respectively  continue  to  be  cor- 
porations." 

It  is  a  familiar  rule  of  construction  that 
when  a  statute  has  been  construed  by  the 
courts,  and  is  then  re-enacted  by  the  legisla- 
ture^ the  construction  given  to  it  is  presumed 
to  be  sanctioned  by  the  legislature,  and 
thenceforth  becomes  obligatory  upon  the 
courts.  Mangus  v.  McClelland,  93  Va.  786, 
22  S.  E.  364.  With  great  respect,  it  seems 
to  me  that  the  conclusion  of  the  majority  of 
the  court  wholly  disregards  this  wise  and 
well-settled  canon  of  construction. 

It  is  contended  that  a  judgment  in  this 
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ease  would  be  ineffectual  if  obtained,  there 
being  no  property  out  of  which  it  could  be 
made.  This  question  does  not  arise  on  de- 
murrer, and,  if  it  did,  we  ought  not  to  be  in- 
fluenced in  determining  the  right  to  main- 
tain the  action  by  any  consideration  of  the 
plaintiff's  ability  to  make  his  judgment 
available. 

If  it  be  true,  as  contended,  that  application 
to  the  legislature  for  payment  of  tiie  judg- 
ment, if  obtained,  would  be  the  only  way  in 
which  satisSfaction  could  be  secured,  the  ag- 
grieved party  is  denied  that  resource  by  the 
conclusion  that  he  cannot  maintain  his  ac- 
tion at  all ;  for,  until  the  amount  of  damage 
sustained  has  been  ascertained  by  a  Jury,  he 
has  no  daim  to  present. 


R.  M.  Sanders,  Plf,  in  Err., 

V. 

Gertrude  COLEMAN. 

(97  Va.  690.) 

M.  1«  excused  for  breach  of  a  oob- 
traet  of  marrtaare  when,  after  It  was 
made,  he,  without  fault  on  his  part,  developed 
a  grave  malady  of  such  a  character  that  mar- 
riage would  endanger  his  life  or  health. 

(December  7,  1899.) 

ERROR  to  the  Circuit  Court  for  Lancaster 
County  to  review  a  judgment  in  favor 
of  plaintiff  in  an  action  brought  to  recover 
damages  for  breach  of  promise  of  marriage. 
Heveraed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  C.  Harding  Walker  and  J.  W. 
Chinn,  Jr.,  for  plaintiff  in  error. 

Messrs.  Do^wrning:  A  Smltli  and  A«  B. 
Chandler  for  defendant  in  error. 

Harrison,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  by  the  plaintiff 
to  recover  damages  for  an  alleged  breach  by 
the  defendant  of  his  promise  to  marry  her  on 
the  27th  day  of  April,  1898. 

The  declaration  states  with  sufficient 
clearness  and  particularity  the  cause  of  ac- 
tion, and  the  demurrer  was  therefore  prop- 
erly overruled. 

It  appears  that  in  December,  1897,  the  de- 
fendant^  a  man  fifty-two  years  of  age,  re- 
ceived from  the  plaintiff,  who  was  then  twen- 
ty years  old,  a  (Christmas  oard.  The  defend- 
ant bad  met  the  plaintiff  three  years  before, 
which  was  the  first  and  only  time  he  had 
seen  her,  though  he  had  in  the  meantime 
sent  her  messages  through  mutual  friends. 
A  correspondence  between  the  parties  fol- 
lowed the  receipt  of  the  card,  which  resulted 
in  a  visit  by  the  defendant  to  the  plaintiff, 
in  Princess    Anne  county,    where  she  was 

Note. — For  disease  as  a  defense  for  breach  of 
promise  to  marry,  see  also  Shackleford  v.  Ham- 
ilton (Ky.)  15  L.  R.  A  531.  and  noU. 
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teaching  school,  on  the  19th  of  January, 
1898.  On  this  visit  the  defendant  addressed 
the  plaintiff,  and  in  a  few  days  was  accept- 
ed, and  the  27th  day  of  AprU,  1898,  fixed  for 
the  marriage. 

The  defendant  filed  a  special  plea  in  which 
he  admits  the  engagement,  and  that  the  27th 
of  April,  1898,  was  agreed  upon  as  the  time 
for  its  consummation.  The  plea  then  denies 
that  the  defendant  had  broken  his  promise  to 
marry  the  plaintiff,  and  avers  that  after 
making  the  promise,  and  before  the  time  for 
its  fulfilment,  the  defendant  had,  by  the  act 
of  Crod,  and  without  his  own  fault,  become 
and  was  sick  of  a  bodily  disease  which  ren- 
dered him  unfit  to  marry  on  the  day  agreed 
upon,  and  that,  on  the  advice  of  his  physi- 
cian, he,  in  good  faith,  wrote  to  the  plaintiff, 
and  asked  for  a  postponement,  to  which  she 
agreed ;  that  afterwards,  on  the  27  th  day  of 
April,  1898,  he  being  still  sick  of  his  disease, 
and  doubtful  if  he  should  ever  recover  from 
the  same,  wrote  a  letter  to  the  plaintiff,  in- 
forming her  of  his  continued  sickness,  and  of 
his  belief  that  he  would  be  doing  her  an  in- 
justice to  marry  her  in  his  condition  of 
health,  and  requesting  the  plaintiff  for  that 
reason  to  release  him  from  his  engagement. 

It  appears  that  about  the  middle  of  March, 
1898,  the  defendant  became  afiSicted  with 
some  trouble  about  the  urinaiy  organs,  caus- 
ing much  uneasiness  and  suffering,  and  for 
which  he  was  being  treated  by  a  physician, 
who,  however,  knew  nothing  of  defendant's 
contemplated  marriage.  On  the  4th  day  of 
April,  1898,  the  defendant  took  a  drive  with 
his  friend  and  neighbor.  Dr.  Hubbard,  into 
the  country.  On  this  occasion  he  was  suf- 
fering very  much,  and  described  his  symp- 
toms fully  to  Dr.  Hubbard,  and  told  him 
that  he  expected  to  be  married  on  the  27  th 
of  the  month.  The  doctor  told  him  that  he 
was  not  in  a  condition  to  get  married;  that 
he  was  suffering  from  one  of  three  diseases, 
either  of  which  would  be  aggravated  or  made 
worse  by  marriage;  that,  if  he  married  in 
his  then  condition  of  health,  it  might  lead 
to  serious  results.  The  defendant  then 
asked  what  could  he  do;  that  the  prepara- 
tions for  his  marriage  were  made.  The  doc- 
tor replied:  "I  will  advise  you  to  do  what 
I  would  do  myself  under  like  circumstances; 
I  would  ask  for  a  postponement  until  you 
can  see  the  result  of  your  symptoms.''  The 
doctor  urged  upon  the  defendant  the  impor- 
tance to  himself  and  the  plaintiff  of  not  mar- 
rying at  the  time  then  agreed  upon.  In  con- 
sequence of  this  advice  the  defendant  on  the 
same  day  wrote  the  plaintiff  the  following 
letter : 

Whitestone,  Va.,  April  4,  1898. 
Dear  Miss  Gertrude : 

I  deeply  regret  that  circumstances  over 
which  I  have  no  control  will  prevent  me 
from  keeping  my  engagement  on  the  27th  of 
this  month. 

Trusting  you  will  pardon  me,  I  remain, 
yours,  etc.,  R.  M.  Sanders. 

Upon  the  receipt  of  this  letter  the  plain- 
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(tiff  demanded  an  explanation,  in  response  to 
fv'hicb  the  defendant  wrote  as  follows: 


I  Miami,  Va.,  April  7,  1898. 

iDear  Miss  Gertrude: 

Your  letter  received  to-day,  and  I  hasten 
to  reply.  The  only  explanation  I  can  give 
you  is  Uiis :  I  am  not  m  a  condition  at  this 
time  to  get  married,  and  my  physician  ad- 
vised me  to  put  it  off  a  while  longer,  yhich 
1  hope  will  meet  with  your  consent. 

Hastily,  yours, 
I  R.  M.  Sanders. 

The  plaintiff  replied  to  this  letter,  consent- 
ing to  postpone  the  marriage  until  the  de- 
fendant recovered.  Subsequently  the  de- 
fendant wrote  the  following  letter: 

Miami,  Va.,  April  27,  1898. 
Dear  Miss  (Gertrude: 

I  received  your  letter  to-day,  and  will  an- 
swer at  once.  You  can't  inuigine  what  I 
have  suffered  about  this  affair,  and  you  seem 
to  think  someone  else  has  something  to  do 
with  it,  but  I  can  assure  you  that  such  is 
not  the  case,  and  that  I  was  honest  with  you 
all  the  time;  but  I  thought  two  wrongs  did 
not  make  a  right,  and  that  I  would  be  doing 
you  a  greater  wrong  in  marrying  you,  con- 
sidering my  condition,  than  in  not  doing  it, 
and  for  this  reason,  and  this  alone,  1  am  go- 
ing to  ask  you  to  release  me  from  the  engage- 
ment. I  could  write  more,  but  think  this  is 
sufficient.  But  I  will  ask,  before  closing, 
that  you  will  tLink  kindly  of  me,  as  I  will 
always  do  of  you. 

Hastily,  your  friend, 

R.  M.  Sanders. 

To  this  letter  there  was  no  reply,  but  in  a 
few  days  thereafter  the  plaintiff  was  consult- 
ing counsel,  and  in  June  following  this  suit 
was  brought. 

In  the  progress  of  the  trial  a  number  of 
questions  were  passed  upon,  which  have  been 
brought  before  us  by  bills  of  exception ;  but, 
in  the  vievf  we  take  of  this  case,  it  is  only 
necessary  to  consider  the  assignment  of  er- 
ror which  relates  to  the  action  of  the  lower 
court  in  refusing  to  set  aside  the  verdict  in 
favor  of  the  plaintiff  as  contrary  to  the  law 
and  the  evidence. 

It  has  been  argued  with  much  force  that 
the  letters  already  quoted,  which  are  relied 
upon  by  the  plaintiff  as  constituting  the 
breach,  are  insufficient  to  show  a  refusal  on 
the  part  of  the  defendant  to  perform  his 
promise.  Without  expressing  an  opinion  on 
that  question,  but  conceding,  for  the  purpos- 
es of  this  case,  that  the  plaintiff  had  a  right 
to  so  regard  them,  we  are  brought  to  a  con- 
sideration of  the  defendant's  plea  that  after 
the  making  of  the  promise,  and  before  the 
time  for  its  fulfilment,  he  had,  by  the  act  of 
God,  and  without  his  own  fault,  become  sick 
of  a  bodily  disease  which  rendered  him  unfit 
to  marry  on  the  day  agreed  upon. 

Under  the  expression  "the  act  of  God"  are 
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comprehended  all  misfortunes  and  accidents 
arising  from  inevitable  necessity  which  hu- 
man prudence  could  not  foresee  or  prevent. 
Hence  it  is  held  that  "illness,"  being  beyond 
the  power  of  man  to  control  or  prevent,  is 
the  act  of  God.     Story,  Bailm.  9§  25,  511; 
Fish  V.  Chapman,  2  Ga.  349,  46  Am.  Dec 
303;  aieeaon  v.  Virginia  Midland  R.  Co.  140 
U.  S.  435,  35  L.  ed.  458,  11  Sup.  Ct.  Rep.  859. 
It  can  no  longer  be  doubted  that,  if  the 
performance  of  a  contract  is  rendered  impos- 
sible by  the  act  of  God  alone,  such  fact  will 
furnish  a  valid  excuse  for  its  nonperform- 
ance, and  such  a  stipulation  will  be  under- 
stood to  be  an  inherent  part  of  every  con- 
tract.   This  principle,  it  would  seem,  should 
apply  with  peculiar  force  to  a  marriage  con- 
tract, the  performance  of  which,  owing  to 
causes  subsequently  intervening,  and   alto- 
gether independent  of  any  default  of  the  par- 
ty, might  result  in  consequences  disastrous 
to  the  life  or  health  of  the  parties,  or  either 
of  them.    We  hold,  therefore,  that  a  con- 
tract to  marry  is  coupled  with  the  implied 
condition  that  both  of  the  parties  shall  re- 
main in  the  enjoyment  of  life  and  health, 
and,  if  the  condition  of  the  parties  has  so 
changed  that  the  marriage  state  would  en- 
danger the  life  or  health  of  either,  a  breach 
of  the  contract  is  excusable.    Allen  ▼.  Baker, 
86  N.  C.  91,  40  Am.  Rep.  444;  Shackleford  v. 
Hamilton,  93  Ky.  80,  15  L.  R.  A.  531,  19  8. 
W.  5 ;  Bishop,  Mar.  &  Div.  S  219. 

In  the  case  at  bar  the  evidence  (as  to 
which,  in  our  opinion,  there  is  no  real  con- 
flict) shows  that  there  was  a  predisposition 
in  the  defendant's  family  to  physical  trouble 
of  the  kind  that 'had  developed  with  him; 
thai  his  father  had  died  with  a  similar  dis- 
ease, and  a  brother  with  urinary  trouble; 
that  after  his  engagement  with  the  plaintifT. 
and  before  the  time  fixed  for  the  marriage, 
the  defendant  had,  without  fault  on  his  part, 
developed,  and  was  suffering  with,  a  grave 
malady,  involving  the  urinary  organs,  which 
had  continued  and  kept  him  constantly  un- 
der the  advice  and  treatment  of  a  physician 
up  to  the  time  of  the  trial ;  that  he  had  cys- 
titis, with  probable  inflammation  of  the  ure- 
thra, complicated  with  enlargement  of  the 
prostate  gland,  and  that  an  indulgence  in 
sexual  intercourse  would  aggravate  his  dis- 
ease, and  likely  shorten  his  life;  and  that  it 
would  be,  not  only  a  wrong  and  injustice  to 
the  defendant,  but  also  to  the  plaintiff,  for 
him  to  marry  -in  his  condition  of  health. 
Marriage  is  assumed  in  law  to  be  made  for 
mutual  comfort.^  The  condition  of  the  de- 
fendant precludes  any  hone  of  mutual  com- 
fort from  cohabitation.  On  the  contrary,  an 
indulgence  in  sexual  intercourse  would  ag- 
grravate  his  disease,  and  enhance  the  chances 
of  a  fatal  result.  As  said  by  a  learned 
judge:  "I  desire  to  speak  with  all  reserve; 
but  to  possess  the  lawful  means  of  gratify- 
ing a  powerful  passion,  with  the  alternative 
of  abstaining  or  periling  life,  is,  indeed,  to 
incur  a  risk  of  intense  misery,  instead  of 
mutual  comfort." 


1809. 


Baudbbb  t.  Oolucah. 


688 


Our  oonduaion  upon  the  law  and  the  ervi- 
deuce  is  that  the  defendant  acted  through- 
out with  good  faith,  and  that  the  unhappy 
circumstances  in  which  he  found  himself  jus- 
tified the  alleged  breach  of  his  contract  to 
marry  the  plaintiff. 

.For  these  reasons  the  judgment  of  the  Uyu^ 
er  court  must  he  reversed^  the  verdict  of  the 
jury  set  aside,  and  a  new  trial  awarded,  to 
be  had  in  accordance  with  the  views  ex- 
pressed in  this  opinion. 


Thomas  ADKINS,  Plff.  in  Err,, 

V, 

City  of  RICHMOND. 


( 


•Va.. 


) 


1.  A  QveatloB  a«  to  tite  eoBstltutional- 
Ity  of  «.  Itceniie  tax  apon  a  ntereltAii- 
di«e  broker  fa  alllrmatlTelT  abovm  by 

the  record  so  as  to  give  Jurisdiction  to  the  court 
of  appeals,  where  a  bill  of  exceptions  has  been 
duly  taken  to  the  refusal  of  an  Instruction  to 
find  In  favor  of  the  broker.  If  he  carried  on 
business  only  as  a  resident  sales  agent  for 
nonresident  principals,  although  no  reference 
was  made  in  terms  to  the  commerce  clause  of 
the  Federal  Constitution. 


A  license  tax  om  niercbamdlae  brok- 
ers is  Invalid  as  a  regulation  of  interstate 
commerce,  when  applied  to  a  citizen  and  resi- 
dent of  a  city  whose  occupation  is  solely  the 
solicitation  of  orders  In  the  city  by  personal 
application  and  by  exhibition  of  samples,  for 
nonresident  merchants,  who  are  his  principals, 
for  the  n^otiation  of  sales  of  goods  which 
are  not  in  the  state. 


(Fet>ruary  8,  1900.) 

ERROK  to  the  Hustings  Court  of  the  City 
of  Richmond  to  review  a  judgment  af- 
firming a  judgment  of  a  police  justice  flnijig 
defendant  for  carrying  on  the  business  of 
broker  without  having  obtained  a  license. 
Feversed. 

The  facts  are  stated  in  the  opinion. 

Mr,  8.  S.  P.  Patteson,  for  plaintiff  in 
error : 

The  fact  that  Confess  has  not  legislated 
upon  the  subject  of  interstate  commerce  is 
equivalent  to  the  declaration  that  it  shall 
remain  free  and  untrammeled. 

Robhins  v.  Shelby  County  Taxing  Dist. 
120  U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  46,  7  Sup.  Ct.  Retp.  692. 

The  dhly  way  in  which  commerce  between 
the  states  can  be  legitimately  affected  by 
state  laws  is  when  the  state  exercises  its  po- 
lice power  by  which  it  provides  for  the  se- 
curity of  the  lives,  limbs,  health,  and  com- 
fort of  persons,  and  the  protection  of  proper- 
ty within  its  jurisdiction. 

McVall  V.  California,  136  U.  S.  104,  34  L. 

NuTB. — As  to  right  to  take  orders  in  Inter- 
state  business,  see  also  State  y.  Coop  (S.  C.)  41 
L.  R.  A.  501,  and  other  cases  cited  in  footnote 
thereto;  also  Laurens  t.  Elmore  (S.  C.)  46  L. 
R.  A.  240. 
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ed.  391«  3  Inters.  Com.  Rep.  181,  10  Suip.  Ct 
Rep.  881 ;  Norfolk  d  W,  R,  Co.  v.  Pennaylva- 
nia,  136  U.  S.  114,  34  L.  ed.  394,  3  Intera 
Com.  Rep.  178,  10  Sup.  Ct.  Rep.  968;  State 
Freight  Taw  Case,  16  Wall.  232,  aub  nom, 
Philadelphia  d  R,  R.  Co.  v.  Pennsylvania,  21 
L.  ed.  146;  Stoutenburgh  v.  Hennick,  129  U. 
S.  141,  32  L.  ed.  637,  9  Sup.  Ct.  Rep.  256; 
Crutcher  v.  Kentucky,  141  U.  S.  47,  35  L.  ed. 
649,  11  Sup.  Ct  Rep.  861;  Osborne  v.  Mo- 
bile, 16  Wall.  479,  21  L.  ed.  470;  Leloup  v. 
Port  of  Mobile,  127  U.  S.  641,  32  L.  ed.  312, 
2  Inters.  Com.  Rep.  134,  8  Sup.  Ct  Rep. 
1380;  Lyng  v.  Michigan,  186  U.  8.  161,  34 
L.  ed.  150,  3  Inters.  Com.  Rep.  143,  10  Sup. 
Ct  Rep.  726;  Brennan  v.  Titusville,  153  U, 
S.  289,  38  L.  ed.  719,  4  Inters.  Com.  Rep.  668, 
14  Sup.  Ct  Rep.  829;  State  v.  Scott,  98  Tenn. 
264,  36  L.  R.  A.  461,  39  8.  W.  1 ;  State  v. 
Coop,  62  8.  C.  608,  41  L.  R.  A.  601,  30  8. 
£.  009 ;  Welton  v.  Missouri,  91  U.  S.  278,  23 
L.  ed.  348;  Brown  v.  Maryland,  12  Wheat 
446,  6  L.  ed.  688. 

Mr.  Henry  R.  Pollard*  for  defendant  in 
error: 

Almost  every  one  of  the  numerous  deci- 
sions of  the  supreme  courts  bearing  upon  this 
question,  have  been  mado  by  a  dividcxi  court 

After  the  first  decisions  the  oourt  seemed 
to  gravitate  for  a  number  of  years  towards 
holding  state  statutes  unconstitutional 
which  even  indirectly  affected  interstate 
commerce. 

Robbins  v.  Shelby  County  Tacoing  Dist. 
120  U.  8.  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  45,  7  Sup.  Ct  Rep.  692 ;  Asher  v.  Texas, 
128  U.  S.  129,  32  L.  ed.  368,  2  Intenrs.  Com. 
Rep.  241,  9  Sup.  Ct  Rep.  1;  Stoutenburgh 
V.  Hennick,  129  U.  8.  141,  32  L.  ed.  637,  9 
Sup.  Ct  Rep.  256. 

The  case  of  Pullman^s  Palace  Car  Co.  v. 
Pennsylvania,  141  U.  S.  18,  35  L.  ed.  613,  3 
Inters.  Com.  Rep.  696,  11  Sup.  Ct  Rep.  876, 
seems  to  mark  a  reaction  against  the  ex- 
treme Federal  view. 

In  Ficklen  v.  Shelby  County  Tacnng  Dist. 
146  U.  S.  1,  36  L.  ed.  601,  4  Inters.  Com.  Rep. 
79,  12  Sup.  Ct  Rep.  810,  the  reaction  is 
marked,  and  a  return  to  the  proper  limits  of 
state  power  in  the  premises  may  be  recog- 
nized. 

In  the  midst  of  those  oonflicting  decisions, 
two  general  propositions  have  been  recog- 
nized by  all  of  the  learned  judges  who  de- 
livered opinions.  The  contrariety  of  the  de- 
cisions has  arisen  solely  from  the  applica- 
tion of  these  principles  to  the  particular 
case  under  consideration,  and  not  from  any 
divergence  of  opinion  thereon. 

It  has  been  invariably  held  that  the  stat- 
ute would  be  unconstitutional — 

(1)  Where  the  law  discriminates  against 
nonresidents,  in  favor  of  resident  parties. 

Webber  v.  Virginia,  103  U.  S.  344,  20  L. 
ed.  505;  Com,  v.  Myer,  92  Va.  809,  31  L.  R. 
A.  379,  23  S.  E.  916. 

(2)  Where  the  tax  was  a  direct  tax  on 
interstate  commerce. 

Lyng  v.  Michigan,  136  U.  8.  161,  84  L.  ed. 


Sf»c  also  48  L.  R.  A.  417. 
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150, 3  Inters.  Com.  Rep.  143, 10  Sup.  Ct  Rep. 
725;  McCall  v.  California,  136  U.  S.  104,  34 
L.  ed.  391,  10  Sup.  Ot.  Rep.  881;  Crutcher  v. 
Kentucky,  141  U.  S.  47,  35  L.  ed.  649,  11  Sup. 
Ct.  Rep.  851. 

The  city  ordinfuice,  in  requiring  a  "broker," 
having  his  residence  and  place  of  business 
in  Virginia,  to  pay  a  license  tax,  does  not 
place  a  burden  upon  interstate  commerce 
which  is  so  direct  as  to  justify  the  courts  in 
deolaring  the  ordinance  in  contravention  of 
the  Constitution  of  the  United  States. 

State  Taw  on  Railway  Chrosa  Receipts,  16 
Wall.  284,  8uh  nom,  Philadelphia  d  R.  R.  Co. 
▼.  Pennsylvania,  21  L.  ed.  164;  State  Tax  on 
Foreign-held  Bonds,  15  Wall.  800,  sub  nam, 
Cleveland,  P,  d  A,  R.  Co,  v.  Pennsylvania,  21 
L,  ed.  179;  Wiggins  Ferry  Co.  v.  East  St. 
Jjouis,  107  U.  S.  365,  27  L.  ed.  419,  2  Sup.  Ct 
Rep.  257 ;  MoCall  v.  California,  136  U.  S. 
104,  34  L.  ed.  391,  3  Inters.  Com.  Rep.  181, 
10  Sup.  Ot  Rep.  881. 

In  all  of  the  cases  where  the  law  was  de- 
clared unconstitutional  because  of  its  direct 
interference  with  interstate  commerce,  either 
the  person  actually  engaged  in  interstate 
ooDuneroe  resided  in  another  state,  or  the  tax 
was  laid  upon  the  actual  agent  of  such  per- 
son residing  within  the  state  where  the  tax 
was  imposed. 

Crutcher  v.  Kentucky,  141  U.  S.  47, 36  L.  ed. 
646,  11  Sup.  Ct  Rep.  861;  Brennan  v.  Titus- 
vilU,  153  U.  S.  289,  38  L.  ed.  719,  4  Inters. 
Com.  Rep.  658,  14  Sup.  Ot  Rep.  829  ;£rooper 
▼.  California,  156  U.  S.  648,  39  L.  ed.  297,  5 
Inters.  C<Mn.  Rep.  610,  16  Sup.  Ct  Rep.  207; 
Ficklen  v.  Shelby  County  Taxing  Dist.  145 
U.  S.  1,  36  L.  ed.  601,  4  Inters.  Com.  Rep.  79, 
12  Sup.  Ct  Rep.  810;  Emert  v.  Missouri,  156 
U.  S.  296,  39  L.  ed.  430,  5  Inters.  Com.  Rep. 
68,  16  Sup.  Ct  Rep.  367  ;Hopkins  v.  United 
States,  171  U.  S.  578,  43  L.  ed.  290,  19  Sup. 
Ct.  Rep.  40. 

Where  the  tax  is  laid  upon  a  business, 
without  reference  to  its  relation  to  inter- 
state commerce,  and  without  discrimination, 
it  is  not  objectionable  to  the  constitutional 
prohibition. 

Western  U.  Teleg,  Co.  v.  Richmond,  26 
Gratt  1 ;  Com.  v.  Myer,  92  Va.  809,  31  L.  R. 
A.  379,  23  S.  E.  916. 

Biely,  J.,  delivered  the  opinion  of  the 
court: 

The  question  involved  in  this  case  is  the 
validity  of  the  license  tax-  Imposed  by  the 
city  of  Richmond  upon  the  plaintiff  in  error 
ad  a  merchandise  broker,  and  for  the  nonpay- 
ment whereof  he  was  prosecuted  and  fined. 

It  was  objected  by  the  counsel  for  the  city 
that  this  court  was  without  jurisdiction  of 
the  case,  upon  the  ground  that  the  record 
does  not  specially  show  that  the  tax  was  im- 
pugned on  constitutional  grounds.  We  are 
not  aware  of  any  requirement  that  it  must 
specially  appear  in  the  record  by  some  ap- 
propriate plea  or  other  proceeding  that  the 
constitutionality  of  an  act  of  the  legislature, 
or  an  ordinance  of  a  municipal  corporation, 
of  of  any  other  matter  involved  in  the  litiga- 
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tion.  was  raised  and  decided  by  the  lower 
court  in  order  to  call  forth  the  jurisdiction 
of  this  court  upon  that  ground.  On  the  eon- 
trary,  the  confititutionality  of  a  law  has  been 
repeatedly  passed  upon  on  a  general  de- 
murrer to  the  pleading  in  the  lower  court 
and  even  where  the  question  was  raised  foi 
the  first  time  in  the  petition  to  this  court  for 
the  writ  of  error.  Speer  v.  Com.  23  Gratt 
935;  McCready  v.  Com.  27  Gratt  985; 
Brown's  Case,  91  Va.  762,  28  L.  R.  A.  110, 

21  S.  £.  357 ;  and  Southern  Exp.  Co.  v.  Com. 
ex  rel  Walker,  92  Va.  59,  41  L.  R.  A.  430, 

22  S.  E.  809. 

The  jurisdiction  of  this  court  must  affirm 
atively  appear  from  tiie  record,  but  it  does 
so  appear  when  the  court  can  see  that  the 
judgment  of  the  lower  court  necessarily  in- 
volved the  constitutionality  of  some  statute 
or  ordinance,  or  drew  in  question  some  right 
under  the  Federal  or  state  Constitution.  Any 
proceeding  which  necessarily  puts  its  valid- 
ity in  issue,  whether  it  be  a  demurrer,  plea, 
instruction,  or  otherwise,  is  sufficient  to  g^ve 
this  court  jurisdiction  of  the  case. 

The  authorities  relied  upon  by  the  counsel 
for  the  city  for  his  contention  were  all,  with 
a  single  excepti<m,  cases  of  the  Supreme 
Court  of  the  United  States,  where  the  rule 
invoked  unquestionably  prevails,  but  that  is 
because  that  court  by  express  statute  has 
jurisdiction  to  review  a  judgment  of  a  state 
court  only  when  the  reoord  shows  that  s<Hne 
right  under  the  Federal  Constitution  or  au- 
thority of  the  United  States  was  "specially 
set  up  or  claimed,"  and  denied  by  the  state 
court.  Chicago  d  N,  W.  R.  Co.  v.  Chicago, 
104  U.  S.  454,  41  L.  ed.  511,  17  Sup.  Ct  Rep, 
129;  Oxley  Stave  Co.  v.  Butler  County,  166 
U.  S.  648,  41  L.  ed.  1149,  17  Sup.  Ct  Rep. 
709 ;  and  U.  S.  Rev.  Stat  9  709. 

Upon  the  trial  of  the  case  the  plaintiff  in 
error  asked  the  court  to  instruct  the  jury  as 
follows: 

"If  they  shall  believe  from  the  evidence 
that  Thomas  Adkins,  trading  under  the  name 
of  Thomas  Adkins  &  Co.,  only  carried  on 
business  as  a  resident  sales  agent  for  non- 
resident principals,  and  that  his  employment 
is  exclusively  confined  to  representing  non- 
resident principals  in  the  negotiations  of  the 
sales  of  goods  which  are  in  other  states,  then 
they  must  find  for  the  defendant  Adkins.'* 
But  the  court  refused  so  to  instruct  the  jury, 
whereupon  a  bill  of  exceptions  was  duly 
taken  to  its  ruling. 

While  the  instruction  does  not,  in  terms, 
refer  to  the  commerce  clause  of  the  Federal 
Constitution,  it  is  manifest  that  the  defend- 
ant-intended by  the  instruction  asked  for  to 
invoke  its  protection,  and  that  the  court, 
by  refusing  to  give  the  instruction,  decided 
that  the  business  of  a  resident  sales  agent 
though  limited  exclusively  to  nonresident 
principals,  was  not  within  the  protection  of 
article  1,9  8,  cl.  3,  of  the  Constitution  of  the 
United  States.  This  was  the  question  pre- 
sented to  and  decided  by  the  lower  court 
against  the  contention  of  the  defendant  The 
record,  therefore,  showB    affirmatively    that 
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the  validity  of  the  tax  was  directly  draw^i  | 
in  question,  and  that  this  court  has  juris- 
diction of  the  eaae. 

The  evidence  in  the  record  shows  that  the 
plaintiff  in  error  is  a  citizen  and  resident  of 
the  city  of  Richmond,  Virginia,  that  his  oc- 
cupation is  soliciting  orders  in  Richmond  by 
personal  application  and  by  the  exhibition 
of  samples  solely  for  nonresident  merchants 
who  are  his  principals ;  that  his  emplo^ent 
is  confined  exclusively  to  the  negotiation  of 
sales  of  goods  which  are  not  in  the  state  of 
Virginia,  but  in  other  states;  that  for  the 
period  for  which  the  license  tar  was  assessed 
against  him«  and  for  a  long  time  prior  there- 
to, he  had  not  conducted  any  other  business; 
that  when  he  secures  an  order  he  reports  it 
to  his  principal,  who,  if  the  sale  and  credit 
are  satisfactory,  fills  the  order  by  shipping 
the  goods  to  the  reaident  merchant;  that  no 
settlements  are  made  through  the  agent,  but 
by  the  resident  merchant  directly  with  the 
agent's  nonresident  principals,  who  remit  to 
him  the  small  commission  which  is  his  com- 
pensation for  negotiating  the  sale;  and  that 
he  has  no  storehouse  or  warehouse,  but  sim- 
ply rents  a  room  in  the  city  of  Richmond,  in 
which  he  keepe  his  samples  and  conducts  his 
correspondence. 

The  tax  which  the  defendant  refused  to 
pay,  and  for  the  nonpayment  whereof  he  was 
prosecuted  and  fined,  was  imposed  on  him 
under  an  ordinance  of  the  city  prescribing  a 
license  tax  for  the  privilege  of  prosecuting 
the  business  of  a  broker.  The  ordinance  does 
not  define  the  term  ''broker,"  or  explain  the 
sense  in  which  it  was  used.  A  commercial 
broker  is  defined  in  the  revenue  statutes  of 
the  state  to  be,  among  other  things,  one  who 
negotiates  the  sale  of  merchandise  without 
possession  or  control  of  it  as  commission 
merchants  have  of  it  in  their  business  (Acts 
1889-00,  p.  226,  chap.  244,  §64);  and  a 
broker,  without  special  designation,  is  de- 
fined in  the  text-books  to  be  "an  agent  em- 
ployed to  make  bargains  and  contracts  be- 
tween other  persons  in  matters  of  trade, 
commerce,  or  navigation,  for  a  compensation 
commonly  called  brokerage."  Story,  Agency, 
9  28,  and  4  Am.  &  Eng.  Enc  Law,  2d  ed.  060. 

Tested  by  these  definitions)  the  defend- 
ant was  conducting  the  business  of  a  broker 
in  the  city  of  Richmond,  in  violation  of  its 
ordinance,  in  that  he  had  not  paid,  and  re- 
fused to  pay,  the  license  tax  required  for  the 
privilege  of  prosecuting  such  business.  The 
question  is,  therefore,  directly  presented 
whether  the  ordinance  under  which  the  tax 
was  assessed  against  him  is,  as  respects  the 
special  and  limited  business  of  a  broker,  fol- 
lowed by  the  defendant,  a  regulation  of  inter- 
state commerce,  .and  therefore  void,  on  ac- 
count of  its  repugnancy,  to  article  1,  9  8,  d. 
3,  of  the  Federal  Constitution. 

The  Supreme  Court  of  the  United  States 
which  is  the  authoritative  and  final  arbiter 
of  all  questions  arising  under  the  Constitu- 
tion of  the  United  States,  has  repeatedly  de- 
clared that  "no  state  has  the  right  to  lay  a 
47  L.  R.  A. 


tax  on  interstate  commerce  in  any  fprm, 
whether  by  way  of  duties  laid  on  the  trans- 
portation of  the  subjects  of  that  commerce, 
or  on  the  receipts  derived  from  that  trans- 
portation, or  on  the  occupation  or  business  of 
carrying  it  on,  for  the  reason  that  such  tax- 
ation is  a  burden  on  that  commerce,  and 
amounts  to  a  regulation  of  it,  which  belongs 
solely  to  Congress."  Lyng  ▼.  MiohigiM,  135 
U.  S.  165,  34  L.  ed.  152,  3  Inters.  Com.  Rep. 
143,  10  Sup.  Ct.  Rep.  725,  and  Leloup  v.  Port 
of  MobUe,  127  U.  S.  640,  648,  32  Ia  ed.  311, 
314,  2  Inters.  Com.  Rep.  134,  8  Sup.  Ct.  Rep. 
1380,  and  cases  there  cited.  It  follows,  of 
course,  that,  as  a  state  cannot  levy  such  a 
tax,  a  municipal  corporation — a  creature 
and  agency  of  the  state — cannot  do  so. 

In  Brown  v.  Maryland,  12  Wheat.  419, 
444,  6  L.  ed.  678,  687,  in  which  a  law  of  the 
state  requiring  an  importer  to  take  out  a  li- 
cense and  pay  $50  before  he  should  be  per- 
mitted to  sell  a  package  of  imported  goods, 
was  declared  unconstitutional.  Chief  Justice 
Marshall  said:  "But,  if  it  should  be  proved 
that  a  duty  on  the  article  itself  would  be  re- 
pugnant to  the  Constitution,  it  is  still 
argued  that  this  is  not  a  tax  upon  the  article, 
but  on  the  person.  The  state,  it  is  said,  may 
tax  occupations,  and  this  is  nothing  more.  It 
is  impossible  to  conceal  from  ourselves  that 
this  is  varying  the  form  without  varying  the 
substance.  It  is  treating  a  prohibition, 
which  is  general,  as  if  it  were  confined  to  a 
particular  mode  of  doing  the  forbidden  thing. 
All  must  perceive  that  a  tax  on  the  saJe  of 
an  article  imported  only  for  sale  is  a  tax  on 
the  article  itself.  .  .  .  So,  a  tax  on  the 
occupation  of  an  importer  is,  in  like  man- 
ner, a  tax  on  importation.  It  must  add  to 
the  price  of  an  article,  and  be  paid  by  the 
consumer,  or  by  the  importer  himself,  in  like 
manner  as  a  direct  duty  on  the  article  itself 
would  be  made." 

In  Welton  v.  Missouri,  91  U.  S.  276,  278,23 
L.  od.  347,  the  same  principle  was  announced. 
It  was  there  said  by  Mr.  Justice  Field: 
"Where  the  business  or  occupation  consists 
in  the  sale  of  goods,  the  license  tax  required 
for  its  pursuit  is,  in  effect,  a  tax  upon  the 
goods  themselves.  If  such  a  tax  be  within 
the  power  of  the  state  to  levy,  it  matters  not 
whether  it  be  raised  directly  from  the  goods 
or  indirectly  from  them  through  the  license 
to  the  dealer;  but,  if  such  tax  conflict  with 
any  power  vested  in  Congress  by  the  Consti- 
tution of  the  United  States,  it  will  not  be 
any  the  less  invalid  because  enforced  through 
the  form  of  a  personal  license." 

Again,  in  Leloup  v.  Port  of  Mobile,  127  U. 
S.  640,  645,  32  L.  ed.  311,  313.  2  Inters.  Com. 
Rep.  134,  8  Sup.  Ot.  Rep.  1382,  Mr.  Justice 
Bradley  said:  "Ordinary  occupations  are 
taxed  in  various  ways,  and,  in  most  oases, 
legitimately  taxed.  But  we  fail  to  see  how 
a  state  can  tax  a  business  occupation  when 
it  cannot  tax  the  business  itself.  Of  course, 
the  exaction  of  a  license  tax  as  a  condition 
of  doing  any  particular  business  is  a  tax  on 
the  occupation ;  and  a  tax  on  the  occupation 
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of  doing  a  Inuinesg  is  surely  a  tax  on  the 
business." 

The  principle  above  declared,  that  a  state 
has  no  power  to  tax  the  agencies  or  instru- 
ments utilized  in  negotiating  sales  of  prop- 
erty when  it  oould  not  tax  the  property  it- 
self, has  been  broadly  stated  and  uniformly 
adhered  to  in  all  the  cases.  It  is  as  appli- 
cable to  brokers  as  any  other  agency  engaged 
in  interstate  commerce.  It  has  been  applied 
by  the  supreme  court  in  many  oases  that 
have  come  before  it.  We  cannot  do  more  than 
refer  to  a  few  of  the  leading  and  most  perti- 
nent ones. 

In  Robhina  ▼.  Shelby  County  Tooting  Diet, 
120  U.  S.  489,  30  L.  ed.  694,  1  Inters.  Com. 
Rep.  45,  7  Sup.  Ot  Rep.  692,  it  was  decided 
that  a  statute  of  the  state  of  Tennessee  im- 
posing a  license  tax  on  all  drummers  and 
persons  offering  for  sale  or  selling  goods, 
wares,  or  merchandise  by  sample  was  invalid 
with  respect  to  drummers  for  firms  or  in- 
dividuals doing  business  in  other  states;  upon 
the  ground  that  such  a  tax  was  a  regulation 
of  interstate  commerce.  It  was  conceded  in 
the  opinion,  as  had  been  held  in  Braum  v. 
Houston,  114  U.  8.  622,  29  L.  ed.  267,  6  Sup. 
Ot.  Rep.  1001,  that  when  goods,  prior  to  their 
sale,  have  been  sent  from  one  state  into  an- 
other state  to  be  sold,  and  the  latter  state 
has  become  the  situs  of  the  property,  or,  in 
consequence  of  their  sale,  have  been  brought 
into  the  latter  state,  and  become  a  part  of  its 
general  mass  of  property  within  the  state, 
they  are  liable  to  be  taxed  by  it  in  the  same 
manner  as  other  property  of  a  similar  char- 
acter ;  but  that  to  tax  the  sale  of  such  goods 
or  the  offer  to  sell  them,  before  they  are 
brought  into  the  state,  was  a  very  different 
thing,  and  clearly  a  tax  on  interstate  com- 
merce itself. 

In  that  case  the  line  was  clearly  drawn  be- 
tween the  taxation  of  goods  which  have  been 
sent  into  a  state  for  sale,  after  their  arrival 
in  the  state,  and  it  has  become  their  situs, 
and  their  taxation  or  the  taxation  of  the 
agency  or  instrumentality  utilized  in  their 
sale  and  introduction  into  the  state;  their 
sale  after  their  arrival  in  the  state  being  do- 
mestic commerce,  and  their  taxation  legiti- 
mate, while  their  sale  prior  to  their  intro- 
duction into  the  state  is  interstate  oom- 
meroe,  and  their  taxad^ion  or  the  taxation  of 
the  instrument  or  means  of  their  introduc- 
tion is  unlawful,  because  such  taxation  is  a 
direct  burden  upon  commerce  between  the 
states,  which,  under  the  Constitution,  can- 
not be  imposed  by  the  state  without  the  as- 
sent of  Congress;  and  the  silence  of  Congress 
in  respect  to  any  matter  of  interstate  com- 
merce is  equivalent  to  a  declaration  on  its 
part  that  it  shall  be  absolutely  free.  Bren- 
nan  v.  Titusville,  153  IT.  S.  289,  303, 
38  L.  ed.  719,  723,  4  Inters.  Com.  Rep.  658, 14 
Sup.  Ct.  Kep.  829 ;  Robbins  v.  Shelby  County 
Taofing  Dist.  120  U.  S.  489,  493,  30  L.  ed.  694, 
696,  1  Inters.  Com.  Rep.  45,  7  Sup.  Ct  Rep. 
592 ;  and  Stoutenburgh  v.  Hennick,  129  U.  S. 
141,  148,  32  L.  ed.  637,  639,  9  Sup.  Ct  Rep. 
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256.  This  distinction  has  not  been  departed 
from  or  qualified  by  any  subsequent  decision. 

In  Asher  v.  Tewas,  128  U.  8.  129,  32  U.  ed. 
366,  2  Inters.  Com.  Rep.  241,  9  Sup.  Ct  Rep. 
1,  and  in  Stoutehburgh  v.  Hennick,  129  U.  8. 
141,  32  L.  ed.  637,  9  Sup.  Ct  Rep.  256,  the 
principle  laid  down  in  i^6&ttis  v.  Shelby 
County  Taxing  Dist.  120  U.  S.  409,  30  L.  ed. 
694,  1  Inters.  Com.  Rep.  45,  7  Sup.  Ct.  Rep. 
692,  was  again  carefully  considered,  and 
affirmed. 

In  MoOdll  T.  Oalifomia,  136  U.  8.  104,  34 
L.  ed.  392,  10  Sup.  Ct  Rep.  881,  an  agent  in 
the  city  and  county  of  San  Francisco,  Cali- 
fornia, for  the  New  York,  Lake  Erie,  &  West- 
em  Railroad  Company^  a  corporation  having 
its  principal  place  of  business  in  the  city  of 
Chicago,  and  operating  a  continuous  line  of 
road  Between  Chicago  and  New  York,  was 
convicted  and  fined  for  not  taking  out  the 
license  and  paying  the  tax  of  a  railroad 
agency,  as  required  by  an  order  of  the  board 
of  supervisors  of  the  said  city  and  county. 
His  duties  as  such  agent  consisted  in  solicit- 
ing passenger  traffic  in  that  city  and  county 
over  the  said  railroad.  His  employment  was 
confined  exclusively  to  inducing  persons  in 
the  state  of  California  to  travel  from  that 
stale  over  the  line  of  the  road  he  represented 
to  the  city  of  New  York.  It  was  held  that 
his  business  was  an  agency  of  interstate 
commerce,  and  that  the  order  under  which 
he  was  prosecuted  was  obnoxious  to  the  com- 
merce clause  of  the  Constitution,  and  there- 
fore invalid.  "The  object  and  effect  of  his 
soliciting  agency,"  said  Mr.  Justice  Liamar 
in  delivering  the  opinion  of  the  court,  "were 
to  swell  the  volume  of  the  business  of  the 
road.  It  was  one  of  the  'means'  by  which 
the  company  sought  to  increase,  and  doubt- 
less did  increase,  its  interstate  paesenger 
trafHc.  It  was  not  incidentally  or  remotely 
connected  with  the  business  of  the  road,  but 
was  a  direct  method  of  increasing  that  busi- 
ness. The  tax  upon  it,  therefore,  was,  ac- 
cording to  the  principles  established  by  the 
decisions  of  this  court,  a  tax  upon  a  means 
or  an  occupation  of  carrying  on  interstate 
commerce,  pure  and  simple." 

In  Ficklen  v.  Shelby  County  Taaring  Dist. 
145  U.  S.  1,  3*6  L.  ed.  601,  4  Inters.  Com.  Rep. 
79,  12  Sup.  Ct  Rep.  810,  the  court  held  that 
the  plaintiffs  in  error,  having  taken  out  li- 
censes as  general  merchandise  brokers  under 
the  law  imposing  the  tax,  wliereby  they  were 
authorized  to  do  any  and  all  kinds  of  commis- 
sion business,  they  were  legally  liable  to  pay 
the  privilege  tax  in  question,  although  their 
principals  happened  during  the  previous  year 
as  to  the  one  party,  to  be  wholly  nonresident 
and,  as  to  the  other,  largely  such,  as  this  fact 
might  liave  been  otherwise  then  and  after- 
wards, as  their  business  was  not  confined  to 
transactions  for  nonresidents.  "The  tax," 
said  Mr.  Chief  Justice  Fuller,  "was  not  laid 
on  the  occupation  or  business  of  carrying  on 
interstate  commerce,  or  exacted  as  a  condi- 
tion of  doing  any  particular  commission 
business;  and  complainants  volimtarily  sub- 
jected Uiemselves  thereto  in  order  to  do  a 
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general  busineBs."  Distioguishing  this  oaae 
from  that  of  Rohhina  v.  Shelby  County  Tax- 
ing Dist.y  he  said :  "In  the  Case  of  Rohhins 
the  tax  WU8  held,  in  effect,  not  to  be  a  tax 
on  Robbins,  but  on  his  principals;  while  here 
the  tax  was  clearly  levied  upon  oomiplainants 
in  respect  of  the  general  commission  business 
they  conducted,  and  their  property  eng^ed 
therein,  or  their  profits  realized  therefrom." 

And  again:  "No  doubt  can  be  entertained 
of  the  right  of  a  state  legislature  to  tax 
trades,  professions,  and  occupations^  in  the 
absence  of  inhibition  in  the  state  Constitu- 
tion in  that  regard;  and,  where  a  resident 
citizen  engages  in  general  business  subject 
to  a  particular  tax,  Sie  fact  that  the  business 
done  chances  to  oonaist,  for  the  time  being, 
wholly  or  partially  in  negotiating  sales  be- 
tween resident  and  nonresident  merchants  of 
goods  situated  in  another  state,  does  not  nec- 
essarily involve  the  taxation  of  interstate 
commerce,  forbidden  by  the  Constitution." 

In  concluding  the  opinion  in  that  case  it 
was  said:  "What  position  they  [the  com- 
plainants] would  have  occupied  if  they  had 
not  undertaken  to  do  a  general  conmiission 
business,  and  had  taken  out  no  licenses  there- 
for, but  had  simply  transacted  business  for 
nonresident  principals,  is  an  entirely  differ- 
ent question,  which  docA  not  arise  upon  this 
record."  The  particular  question  thus  left 
open  in  that  case  is  that  which  is  directly 
presented  in  the  case  at  bar. 

The  decision  in  the  above  case  was  thought 
by  some  to  be  a  departure  'from  the  princi- 
ples laid  down  in  the  other  cases  we  have  re- 
ferred to«  but  in  Brennan  v.  Tituavilley  163 
U.  8.  280,  38  L.  ed.  710,  4  Inters.  Com.  Rep. 
058,  14  Sup.  Ct.  Rep.  820,  Mr.  Justice  Brewer 
in  delivering  the  opinion  of  the  court  in  that 
cade,  said:  "The  case  of  Fioklen  v.  Shelby 
County  Touting  Diet.  146  U.  S.  1,  36  L.  ed. 
601 ,  4  Inters.  Com.  Rep.  70,  12  Sup.  Ct.  Rep. 
810,  is  no  departure  from  the  rule  of  deci- 
sion so  firmly  established  by  the  prior  cases. 
At  least  no  departure  was  intended,  though, 
as  shown  by  the  division  in  the  court,  and 
by  the  dissenting  opinion  of  Mr.  Justice  Har- 
lan, the  case  was  near  the  boundary  line  of 
the  state's  power.  In  that  case  the  plain- 
tiffs were  in  a  general  commission  business, 
not  acting  for  any  particular  firm  within  or 
without  tiie  state.  Of  the  power  of  a  state 
to  impose  a  license  tax  upon  such  a  general 
business  there  can  be  no  question." 

In  the  case  of  Brenna/n  v.  Titusville,  just 
referred  to,  the  plaintiff  in  error  was  con- 
victed of  the  violation  of  an  ordinance  of  the 
city  of  Titusville,  in  the  etate  of  Pennsyl- 
vania, which  required  all  persons  canvassing 
or  soliciting  orders  for  goods,  books,  paint- 
ings, etc,  to  pay  a  license  tax.  As  agent 
for  his  principal,  who  was  a  manufacturer  of 
frames  and  maker  of  portraits  in  the  city  of 
Chicago,  in  the  state  of  Illinois,  Brennan 
solicited  orders  for  pictures  and  picture 
frames  in  the  city  of  Titusville,  in  the  state 
of  Pennsylvania,  without  procuring  a  license 
and  paying  the  tax  required  by  the  ordinance. 
47  L.  Vu  A. 


It  was  held,  upon  a  review  of  the  cases  to 
which  we  have  referred,  and  of  others  in  ac- 
cordance with  the  principles  established  by 
them,  that  the  license  tax  imposed  on  the 
plaintiff  in  error  was  a  direct  burden  on  in- 
terstate commerce,  and  was,  therefore,  be- 
yond the  power  of  the  state,  and  void. 

The  case  of  Hopkins  v.  United  States,  171 
U.  S.  678,  43  L.  ed.  200,  10  Sup.  Ct.  Hep. 
40,  was  much  relied  upon  as  authority  for 
the  validity  of  the  tax  assessed  against  the 
defendant  in  the  case  before  us.  The  relief 
sought  in  that  case  was  based  on  an  act  of 
Congress  entitled  "An  Act  to  Protect  Trade 
and  Commerce  against  Unlawful  Restraints 
and  Monopolies"  (26  Stat,  at  L.  200),  and 
the  bill  was  filed  against  certain  residents  of 
the  state  of  Kansas,  who  were  members  of  a 
voluntary  unincorporated  association  known 
and  designated  as  the  Kansas  City  Live- 
stock Exchange.  It  was  alleged  that  the 
members  of  the  exchange  had  adopted  for 
their  government  certain  articles  of  associa- 
tion, rules,  and  by-laws,  which  were  in  re- 
straint of  trade  and  commerce  between  the 
states.  It  was  held  otherwise;  but  it  will 
be  seen  running  all  through  the  opinion  of 
the  court  that  stress  was  laid  upon  the  fact 
that  the  business  of  the  members  was  wholly 
concerned  with  buying  and  selling  live  stock 
after  their  arrival  at  Kansas  City,  and  that 
the  distinction  made  in  the  cases  heretofore 
cited  between  the  sale  or  offer  to  sell  in  one 
state  property  which  is  situated  in  another 
state,  and  the  sale  of  property  after  it  has 
been  brought  into  the  state  in  which  the  sale 
is  negotiated,  was  kept  steadily  in  view, — 
the  one  being  interstate  commerce,  and  sub- 
ject only  to  the  regulation  of  Congress,  and 
the  other  being  domestic  and  subject  to  leg- 
islation by  the  state.  Said  Mr.  Justice  Peck- 
bam,  in  delivering  the  unanimous  opinion  of 
the  court:  "The  selling  of  an  article  at  its 
destination,  which  has  been  sent  from  an- 
other state,  while  it  may  be  regarded  as  an 
interstate  sale,  and  one  which  the  importer 
was  entitled  to  make,  yet  the  services  of  the 
individual  employed  at  the  place  where  the 
article  is  sold  are  not  so  connected  with  the 
subject  sold  as  to  make  them  a  portion  of  in- 
terstate commerce,  and  a  combination  in  re- 
gard to  the  amount  to  be  charged  for  such 
services  is  not,  therefore,  a  combination  in 
restraint  of  that  trade  or  commerce." 

It  appeared  that  the  members  of  the  ex- 
change sent  solicitors  into  other  states  to 
induce  the  consignment  of  stock  to  them  for 
sale.  In  reply  to  the  argument  that  these 
solicitors  were  engaged  in  interstate  com- 
merce, the  court  said:  "The  position  of  the 
solicitors  is  entirely  different  from  that  of 
drummers  who  are  traveling  through  the 
several  states  for  the  purpose  of  getting  or- 
ders for  the  purchase  of  property.  It  was 
said  in  Bobbins  v.  Shelby  County  Taating 
Diet.  120  U.  8.  480,  30  L.  ed.  604,  I  Intera 
Com.  Rep.  46.  7  Sup.  Ct.  Rep.  602,  that  the 
negotiation  of  sales  of  good!s  which  are  in 
another  state  for  the  purpose  of  introducing 
them  into  the  state  in  which  the  negotiation 
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is  made  is  inteivtate  oommeroe.  But  the 
solicitors  for  these  defendants  have  no  prop- 
erty or  goods  for  sale,  and  their  only  duty 
is  to  ask  or  induce  those  who  own  the  prop- 
erty to  a^ee,  that  when  they  send  it  to  mar- 
ket for  raJe,  they  will  consign  it  to  the  so- 
licitor's principal^  so  that  he  may  perform 
such  services  as  may  be  necessary  to  sell  the 
stock  for  them«  and  account  to  tiiem  for  the 
proceeds  thereof.  Unlike  the  drummec  who 
contracts  in  one  state  for  the  sale  of  goods 
which  are  in  another,  and  which  are  to  be 
thereafter  delivered  in  the  state  in  which 
the  contract  is  made,  the  solicitor  in  this  case 
has  no  goods  or  samples  of  goods,  and  nego- 
tiates no  salesj  and  merely  seeks  to  exact  a 
promise  from  the  owner  of  property  that 
when  he  does  wish  to  sell  he  will  consign  to 
and  sell  the  property  through  the  solicitor's 
principal.  There  is  no  interstate  commerce 
in  that  business." 

The  plaintiff  in  error  in  the  case  at  bar 
did  not  take  out  license  as  a  general  mer- 
chandise broker,  or  in  fact  any  license,  be- 
cause he  did  not  consider  that  the  business 
he  was  pursuing  was  subject  to  state  or 
municipal  taxation ;  nor  wae  he  engaged  in  a 
eeneral  commission  business,  but  confined 
his  business  to  selling  or  offering  to  sell  by 
sample  and  personal  application,  for  nonresi- 
dent principals  exclusively,  goods  belonging 
to  them  in  another  state,  for  the  purpose  of 
introducing  them  into  the  state  in  which  the 
sale  is  negotiated.  His  business  related 
wholly  to  interstate  commerce.  Upcm  the 
reasoning  of  the  cases  which  have  been  cited, 
and  in  accordance  with  the  principles  enun- 
ciated in  them,  it  must  be  held  that  the  li- 
cense tax  imposed  by  the  city  upon  the  plain- 
tiff in  error  for  the  privilege  of  pursuing  his 
said  business  was  a  direct  burden  upon  in- 
terstate commerce^  and  was,  therefore,  be- 
yond the  power  of  the  dty.  The  ordinance 
under  which  the  tax  was  assessed  was  not  in 
any  manner  the  exercise  of  the  police  power 
reserved  to  the  states,  which,  it  is  well  set- 
tled, may  be  exercised  by  them  {Norfolk  d 
W.  R,  Co.  V.  Com.  93  Va.  749,  34  L.  R.  A.  105, 
24  S.  E.  837,  and  the  numeroue  cases  therein 
dted  and  reviewed) ,  but  an  ordinance  adopt- 
ed simply  and  wholly  for  the  purpose  of 
raising  revenue. 

The  judgment  of  the  Hustings  Court  must 
he  reversed,  the  verdict  of  tne  jury  set  aside, 
and  a  new  trial  awarded  the  plaintiff  in 
rror. 


I.  N.  MAY 

V, 

W.  A.  POINDEXTER. 


( 


.Va. 


) 


1.     Re-enaetlnir     an     exlatlns     general 
•tatnte,  and  making  It  applicable  only  lo  a 


particular  county,  do  not  repeal,  supersede, 
or  affect  the  operation  of  the  general  law. 

2.  The  eomnon-lavr  rale  ivliieli  r«- 
qnlrea  the  ovrner  of  animala  to  Iceep 
them  on  his  own  land  or  within  IndOBures 
is  not  In  force  in  Virginia,  being  Inconsistent 
with  Acts  1893-94,  p.  941,  and  other  legisla- 
tion of  the  state  making  provisions  as  to 
what  shall  constitute  a  lawful  fence,  except 
In  counties  which  have  adopted  what  Is 
known  as  the  **No  Fence  Law;"  thereby  re- 
storing the  common-law  rale  In  those  locali- 
ties. 

8.  A  '^la'vrfitl  fenee^  reavired  by  Acts 
1893-94,  p.  941,  Is  a  condition  precedent  to 
the  right  to  recover  for  trespass  on  lands  by 
the  animals  of  others  running  at  large. 

4.  The  OTvner  of  land  ia  not  deprived 
of  the  Inherent  rUrht  to  "the  means  of  ac- 
quiring and  possessing  property,"  or  of  the 
constitutional  guaranty  against  taking  his 
property  for  public  uses  without  Just  compen- 
sation, by  a  statute  denying  him  any  recovery 
for  trespass  on  his  lands  by  animals,  unless 
he  has  inclosed  the  premises  by  a  lawful 
fence. 

5.  One  vrho  tnrns  hla  cattle  npon  hia 
nelKhbor'ii  premliiea,  which  have  not 
been  Inclosed  with  a  lawful  fence  such  as  the 
statute  requires  in  order  to  entitle  the  land- 
owner to  recover  for  trespass  thereon  by  ani- 
mals running  at  large,  Is  liable  for  the  dam- 
ages thereby  caused  to  the  landowner,  since 
the  statute  requiring  a  lawful  fence  as  a  pro- 
tection against  animals  numlng  at  large  does 
not  repeal,  or  In  any  way  Impair,  the  full 
force  and  effect  of  the  common-law  rule  with 
respect  to  wilful  or  malicious  trespass,  or  the 
ancient  maxim  that  no  man  shall  take  advan- 
tage of  his  own  wrong  In  his  prosecution  or 
defense  against  another. 


(February  15,  1900.) 

CROSS-APPEALS  from  a  decree  of  the  Cir- 
cuit Court  for  Louisa  County  in  a  pro- 
ceeding brought  to  enjoin  defendant  from  per- 
mitting cattle  to  trespass  on  plaintiff's  prop- 
erty; the  plaintiff  appealing  from  so  much 
of  the  decree  as  refused  to  restrain  defend- 
ant from  allowing  his  cattle  to  stray  upon 
plaintiff's  land,  and  defendant  appealing 
from  so  much  as  i'estrained  him  from  turn- 
ing his  cattle  upon  plaintiff's  land.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J*  G.  May,  A.  K.  Iieake,  and  D. 
H.  Iieake,  for  plaintiff: 

At  common  law,  no  man  is  bound  to  fence 
his  lands  against  the  cattle  of  another,  but 
by  that  law  the  owner  of  the  beasts  is  bound 
to  restrain  them,  and  is  answerable  for  any 
trespass  which  they  may  commit  upon  the 
lands  of  another. 

Tyler,  Boundaries  &  Fences,  p.  341 ;  3  Bl. 
Com.  311. 

By  act  approved  March  1,  1898,  Acts 
1807-08,  p.  651,  9  2038,  defining  a  lawful 
fence,  is  amended  and  re-enacted.  This  stat- 
ute superseded  all  others  defining  a  lawful 


NoTB. — As  to  duty  to  fence  out  cattle,  see 

Bulpit  V.  Matthews  (III.)   22  L.  R.  A.  55,  and 

note;  Clarendon  Land  Invest,  k  Agency  Co.  v. 

McClelland  Bros.   (Tex.)   22  L.  R.  A.  105,  and 

47  L.  R,  A. 


note;  also  same  case  on  second  appeal  81  L.  R. 
A.  669 ;  see  also  Morgan  v.  Hudnell  (Ohio)  27 
L.  R.  A.  862:  and  Driscoe  v.  Alfrey  (Ark.)  30 
L.  R.  A.  607. 
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fence,  commencing  ''definition  of  a  lawful 
fence."  By  this  act,  §  2038  is  made  to  apply 
only  to  the  county  of  Accomac.  To  give  it 
a  broader  scope  would  be  to  make  it  contra- 
vene §  15,  art.  5,  of  the  Constitution. 

Alexandria  County  Supers,  v.  Aleoandria, 
95  Va.  469,  28  8.  E.  882. 

The  act  of  March  1,  1898,  amends  and  re- 
enacts  i  2038,  and  provides  that  it  shall  be 
amended  so  as  to  read  as  follows:  This 
umeudment,  therefore,  repeals  all  contained 
in  the  section  of  the  original  statute  not  re- 
enacted,  and  displaces  the  old  rules  and  stat- 
utes. 

23  Am.  &  Eng.  Enc  Law,  pp.  487,  488; 
Combined  Saw  d  Planer  Co,  v.  Floumoy,  88 
V^.  1029,  14  8.  E.  976;  Sutherland.  Stat. 
Constr.  iS  87,  102,  184;  Endlich,  Interpreta- 
tion of  Statutes,  §  196;  3  Va.  L.  Reg.  463. 

The  authority  conferred  by  the  new  act  is 
expressly  declared  to  be  in  addition  to  the 
authori^  conferred  by  the  former  acts.  Ad- 
dition is  not  substitution. 

Ew  parte  Yerger,  8  Wall.  104,  19  L.  ed. 
339;  Endlich,  Interpretation  of  Statutes,  S 
210;  Daviee  v.  Creighton,  33  Gratt.  696; 
Fulkeraon  v.  Bristol,  96  Va.  6,  27  S.  E.  815. 

The  taking  away  of  remedies  is  not  favored 
by  the  law,  nor  is  the  annulment  of  the  com- 
mon law;  it  can  be  done  only  by  express  leg- 
islation or  by  necessary  implication. 

Meister  v.  Moore,  96  U.  8.  76,  24  L.  ed. 
826;  2  Greenl.  £v.  460;  1  Minor,  Inst.  40, 
7c;  Insurance  Co,  of  Valley  of  Virginia  \, 
Barley,  16  GratL  384;  Booth  v.  Com,  16 
Gratt.  629. 

Should  it  be  considered  that  the  landown- 
er would  have  had  no  basis  for  an  action  at 
law  unless  he  had  a  "lawful  fence,"  surely  it 
will  not  be  seriously  questioned  that  he 
would  have  been  entitled  to  relief  in  equity, 
by  injunction  or  otherwise,  when  it  is  re- 
membered that: 

( 1 )  The  most  important  ground  of  equity 
jurisdiction  is  that  there  is  no  remedy  at 
law,  or  no  adequate  one.  ' 

(2)  Equity  jurisdiction  was  in  its  infan- 
cy confined  to  and  owed  its  birth  largely  to 
cases  of  trespass  e^  necessitate  rei,  there  be- 
ing then,  as  now,  no  adequate  remedy  at  law. 

(3)  Injury  done  to  young  fruit  trees, 
flowers,  shrubbery,  or  any  other  species  of 
real  property  is  not  only  equitable  waste, 
but  seems  to  amount  to  a  misdemeanor. 

Va.  Code,  3729;  2  Story,  Eq.  Jur.  special 
chapter  on  Injunctions  (paragraphs  touch- 
ing trespasses  and  irreparable  injuries). 

The  imaginary  line,  which,  in  legal  con- 
templation, separated  one  man's  land  from 
another,  answered  all  purposes  at  law  and 
in  equity  as  artificial  buttresses. 

3  Bl.  Com.  210;  2  Tucker,  Com.  191. 

The  redress  for  a  breach  thereof  was  ac- 
tual damage  in  all  cases  amounting  to  a 
trespass;  exemplary  damages  when  trespass 
is  wanton. 

3  Bl.  Com.  209;  2  Tucker,  Com.  191  (a) 
note. 

The  obligation  to  fence  can  only  arise  by 
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statute,  by  prescription,  or  by  agreement, 
and  in  this  case  such  obligation  could  only 
exist  by  statute.  The  police  power  of  the 
state  has  no  application,  for  that  only  re* 
lates  to  the  health,  morals,  and  safety  of  the 
people. 

7  Am.  &  Eng.  Enc.  Law,  p.  890 ;  Harrison 
V.  Broum,  6  Wis.  27;  Locke. t.  First  Div,  of 
St.  Paul  d  P.  R.  Co.  16  Minn.  360,  Gil.  283; 
Lyman  v.  Gipson,  18  Pick.  422. 

If  it  is  true  that  the  statutes  take  away 
tiie  common-law  remedies  for  trespassing 
stock,  unless  the  landowner  has  an  enclosure 
such  as  is  denominated  ''a  lawful  fence"  un- 
der 2038  of  the  Code,  then  they  are  uncon- 
stitutional. 

Const,  art.  1,  §  l,,Bill  of  Rights;  3  Bl. 
Com.  208;  Morrison  v.  Cornelius,  63  N.  C. 
351 ;  Tonawanda  R.  Go,  v.  Munger,  6  Denio, 
265,  49  Am.  Dec.  239;  Tyler,  Boundaries  & 
Fences,  p.  372. 

Messrs.  Iiyons,  Campbell,  ft  Johnston, 
for  defendant: 

Tlie  act  of  1893-94,  p.  941,  is  not  express- 
ly repealed,  as  no  reference  is  made  to  it 
either  directly  or  indirectly  in  the  subse- 
quent legislation  of  1897-98;  nor  is  it  re- 
pealed by  implication,  as  there  is  no  "irrec- 
oncilable inconsistency^'    in  the   two    acts. 

Henderson's  Tobacco,  1 1  WaA.  652,  sub  nom. 
United  States  v.  Three  Hundred  d  Fifty-Six 
Caddies  of  Tobacco,  20  L.  ed.  236 ;  The  Dis- 
tilled Spirits,  11  Wall.  366,  sub  nom.  Har- 
rington V.  United  States,  20  L.  ed.  167. 

The  reason  of  the  law  was,  and  is,  that  the 
farmers,  each  of  whom  is  both  a  tiller  of  the 
soil  and  an  owner  of  stock,  thought  it  to 
their  advantage  to  fence  their  comparatively 
small  cultivated  areas  rather  than  fence  in 
their  cattle,  when  they  usually  owned  much 
larger  tracts  of  uncultivated,  yet  good,  graz- 
ing lands.  In  other  words,  it  was  a  provi- 
sion of  the  law  for  the  mutual  benefit  and 
convenience  and  welfare  of  the  community, 
and  was  in  no  way  a  discrimination  against 
one  class  of  citizens  by  taking  their  proper- 
ty for  the  benefit  of  others,  but  only  an  ar- 
rangement for  the  common  good,  and,  as 
such,  clearly  within  the  police  power  of  the 
state. 

Richmond,  F.  d  P.  R,  Co,  v.  Richmond,  26 
Gratt.  83;  Minneapolis  d  St,  L,  R,  Co,  v. 
Emmons,  149  U.  S.  364,  37  L.  ed.  769,  13 
Sup.  Ct.  Rep.  870;  Missouri  P.  R.  Co,  v. 
Humes,  116  U.  S.  612,  29  L.  ed.  463,  6  Sup. 
Ct.  Rep.  110;  Minfieapolis  d  St,  L.  R.  Co.  v. 
Bcckwith,  129  U.  S.  26,  32  L.  ed.  586,  9  Sup. 
Ct.  Rep.  207;  Wills  v.  Walters,  5  Bush,  361 ; 
Clark  V.  Stipp,  75  Ind.  114;  Myers  v.  Dodd, 
9  Ind.  290,  68  Am.  Dec.  624 ;  Chase  v.  Chase, 
15  Nev.  261 ;  Bileu  v.  Paisley,  18  Or.  47,  4 
L.  R.  A.  840,  21  Pac.  934. 

Ijaws  and  regulations  of  this  character, 
though  they  may  disturb  the  enjoyment  of 
individual  rights,  are  not  unconstitutional, 
though  no  provision  is  made  for  compensa- 
tion for  such  disturbances. 

They  do  not  appropriate  private  property 
for  public  use,  but  simply  regulate  ite  use 
and  enjoyment  by  the  owner. 
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Riehmond,  F.  d  P.  B.  Co,  t.  Richnumd,  26 
Gratt.  83;  Roanoke  Chu  Co,  y.  Roanoke,  88 
Va.  810,  14  S.  E.  666. 

The  statutes  must  of  necessity  repeal  the 
oommon  law  upon  this  subject. 

Fow  V.  Com.  16  Gratt.  1 ;  Barker  v.  Bell, 

46  Ala.  221 ;  Com.  v.  Dewnis,  105  Mass.  162; 
Cluue  y.  Chase,  15  Nev.  259;  Blaine  r.  Cke^ 
apeake  d-  O.  R.  Co.  9  W.  Va.  252;  Baylor  r. 
Baltimore  d  O.  R.  Co.  9  W.  Va.  270. 

A  "lawful  fence"  is  a  condition  precedent 
to  relief.  The  statute  itself  plainly  indi- 
cates this.  To  hold  otherwise  would  be  to 
annul  the  whole  system  of  the  law  on  the 
subject  and  bring  to  naught  the  purpose  of 
legislation  covering  a  period  of  centuries. 

Chase  V.  Chase,  16  Nev.  269;  Smith  v. 
Williams^  2  Mont.  105;  Ctoremkm  ha/nd  In- 
vest, d  Agency  Co.  v.  McClelland  Bros.  80 
Tex.  483,  31  L.  ^  A.  669,  34  S.  W.  98,  36  8. 
W.  474;  Scott  v.  Orover,  56  Vt.  499,  48  Am. 
Rep.  814;  Runyan  v.  Patterson,  87  N.  G. 
343 ;  Stiidtoell  v.  Ritch,  14  Conn.  293 ;  Mann 
T.  Williamson,  70  Mo.  661 ;  Oil  v.  Rowley,  69 
111.  469;  Cooley,  Torts,  697  et  seq.;  16  Gokt. 
L.  J.  345. 

The  law  imposes  on  the  landowner  no  obli- 
gation to  fence;  but  if  he  does  not  fence  he 
cannot  recover  damages  for  roaming  stock. 

22  Cent.  L.  J".  196,  and  cases  cited. 

The  statutes  do  not  give  the  cattle  owner 
a  right  in  his  neighbor's  land,  but  simply  de- 
ny the  landowner  remedy  in  the  courts  for 
the  trespass.  He  may  drive  the  cattle  off 
and  keep  them  off,  provided  he  uses  proper 
care  not  to  injure  them  in  so  doing. 

Lord  V.  Wormtcood,  29  Me.  282,  60  Am. 
Dec.  586;  Totten  v.  Cole,  33  Mo.  138,  82  Am. 
Dec.  157 ;  Wilhite  v.  Speakman,  79  Ala.  400. 

Harrison,  J.,  delivered  the  opinion  of  the 
ooiirt : 

The  bill  in  this  case  alleges  that  appellee  is 
the  owner  of  a  tract  of  land  in  Louisa  county, 
with  young  fruit  trees,  grass,  and  herbage 
growing  thereon;  that  said  land  is  inclosed 
by  a  fence,  but  not  such  a  fence  as  is  defined 
by  the  Code  of  Virginia  to  be  a  lawful  fence ; 
that  appellant  is  in  the  possession  and  man- 
agement of  adjacent  land,  with  cattle  and 
horses  thereon,  and  has  been  in  the  habit  of 
turning  said  cattle  and  horses  upon  the  lands 
of  appellee,  and  still  continues  thus  to  tres- 
pass upon  him,  thereby  injuring  his  fruit 
trees,  and  destroying  his  grass  and  herbage; 
that,  inasmuch  as  appellee's  fence  is  not  such 
as  the  law  prescribes  as  a  lawful  fence,  ap- 
pellant claims  the  right  to  turn  his  stock 
upon  appellee's  land,  and  says  he  will  contin- 
ue to  do  so  until  prohibited  by  some  compe- 
tent authority.  The  bill  further  alleges 
that  appellant  is  utterly  insolvent,  and  that, 
unless  restrained,  irreparable  injury  and 
mischief  will  result  to  appellee  from  such 
trespass.  The  prayer  of  the  bill  is  that  ap- 
pellant may  be  restrained  from  further  vio- 
lation of  appellee's  rights. 

A  temporary  injunction  was  granted  re- 
straining and  enjoining  appellant  from  al- 
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lowing,  permitting,  or  suffering  his  cattle 
and  horses  to  trespass  upon  i4>p«llee's  prem- 
ises until  the  further  order  of  the  court.  At 
the  following  term  of  the  court,  appellant 
filed  his  demurrer  and  answer,  in  which  he 
admits  the  statements  contained  in  the  bill 
to  be  true,  and  insists  that,  inasmuch  as  ap- 
pellee's land  is  not  inclosed  by  a  lawful 
fence,  as  defined  by  the  Code  of  Virginia,  hi» 
cattle  and  horses  have  a  right  to  run  there- 
on, and  that  appellee  is  entitled  to  no  reme- 
dy for  the  injury  complained  of. 

Upon  a  final  hearing  the  circuit  court  of 
Louisa  overruled  the  demurrer,  and  decreed 
that  the  injunction  awarded,  restraining  and 
enjoining  appellant  from  allowing,  permit- 
ting, or  suffering  his  cattle  and  horses  to 
trespass  upon  appellee's  premises,  be  modi- 
fled  so  as  to  perpetually  restrain  appellant 
from  turning  his  horses  and  cattle  in  and 
upon  the  lands  of  appellee. 

The  appellant  assigns  as  error  ( 1 )  the  ac- 
tion of  the  court  in  overruling  the  demurrer, 
and  (2)  its  action  in  granting  the  injunc- 
tion restraining  him  from  turning  his  cattle 
upon  appdlee's  land. 

Under  rule  9  the  appellee  assigns  as  error 
the  action  of  the  court  in  refusing  to  restrain 
{.ppellant  from  allowing,  permitting,  or  suf- 
fering his  cattle  to  stray  upon*  appellee's 
land. 

The  questions  involved  arise,  alike,  upon 
the  demurrer  and  upon  the  hearing,  and  will 
be  considered  in  the  order  best  calculated  to 
subserve  convenience  in  statement. 

The  first  contention  of  appellee  is  ''that 
there  is  no  statute  law  in  Virginia  requiring 
the  landowner  to  maintain  a  lawful  fence,  as 
defined  by  §  2038  of  the  Code,  as  a  condition 
precedent  to  his  right  to  recover  damages  for 
trespassing  cattle,  except  as  to  the  county  of 
Accomac." 

The  entire  fence  law  of  Virginia,  at  the 
time  of  the  adoption  of  the  present  Code 
(1887),  was  to  be  found  in  diapter  93  of 
that  revision,  from  §  2038  to  9  2061,  inclu- 
sive. Sectioif  2038  defined  what  should  con- 
stitute a  lawful  fence.  Since  the  adoption 
of  the  Code  several  acts  have  been  passed, 
which  appellee  claims  have  had  the  effect  of 
repealing  §  2038,  and  leaving  no  general 
statute  in  Virginia  defining  what  shall  be 
deemed  a  lawful  fence.  This  section  seems 
to  have  had  singular  treatment  at  the  hands 
of  the  legislature,  but,  when  the  several  acts 
touching  it  are  carefully  examined,  we  think 
it  will  clearly  appear  that,  although  the  sec- 
tion eo  nomine  has  disappeared,  still  the 
law,  in  the  same  words,  has  survived  the  dif- 
ficulties and  dangers  to  which  it  has  been 
subjected. 

By  Acts  1889-90,  p.  945,  |  2088  of  the 
Code  was  re-enacted,  and  made  to  apply  only 
to  Orange  county.  This  act  was  repealed  by 
Acts  1893-94,  p.  948,  which  last-named  act 
concludes  with  these  words,  "And  section 
2038  of  the  Code  of  1887  is  hereby  re-enact- 
ed." The  legislature,  no  doubt,  seeing  that 
this  mode  of  re-enacting  §  2038  was  invalid 
because  in  conflict  with  article  5,  §  15,  of  tne 
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vtate  Constitution,  which  prorides  that, 
#hen  a  law  is  re-enacted,  it  must  be  pub- 
lished at  length,  passed  on  the  same  day 
(Acts  1893-94,  p.  941)  an  act  in  these 
words :  '*Be  it  enacted  by  the  general  assem- 
bly of  Virginia,  that  every  fence  five  feet 
high,  which,  if  the  fence  be  on  a  mound  shall 
include  the  mound  to  the  bottom  of  the 
ditch,  shall  be  deemed  a  lawful  fence  as  to 
any  of  the  stock  named  in  section  two  thou- 
sand and  forty- two  of  the  Code  of  Virginia, 
which  could  not  creep  through  the  same." 
The  title  to  this  act  is  as  follows:  "An  Act 
to  Define  What  shall  be  a  Lawful  Fence  in 
Virginia.** 

This  act  is  in  the  words  of  §  2038  of  the 
Code,  which  had,  as  we  have  seen,  been  re- 
pealed, as  a  general  law,  by  Acts  1889-90,  p. 
945.  It,  however,  makes  no  reference  to 
that  section,  and  is  therefore  an  independent 
general  statute  defining  what  shall  be 
deemed  a  lawful  fence  in  the  state  of  Virgin- 
ia. 

By  Acts  1897-98,  p.  651,  9  2038  of  the 
Code  is  again  re-enacted,  but  is,  by  the  ex- 
press terms  of  the  title,  made  to  apply  alone 
to  the  county  of  Accomac.  Why  this  act 
should  have  been  passed  when  the  act  of 
1893-94,  in  the  same  words,  was  on  the  stat- 
ute book,  and  applicable  to  Accomac  county, 
it  is  difficult  to  understand.  While,  how- 
ever, it  adds  nothing  to  the  fence  law  of  Ac- 
comac county,  it  in  no  way  repeals,  super- 
sedes, or  affects  the  general  law  found  in 
AcU  1893-94,  p.  941. 

This  reiview  of  these  several  enactments 
brings  us  to  the  conclusion  that  the  general 
fence  law  of  Virginia  is  now  to  be  found  in 
chapter  93  of  the  Code  of  1887,  except  § 
2038,  and  the  amendments  thereof,  together 
with  Acts  1893-94,  p.  941,  which  is  in  the 
words  of  S  2038. 

It  is  further  contended  that  these  statutes 
do  not  repeal,  either  expressly  or  by  implica- 
tion, the  oommon-law  rule  which  requires 
the  owners  of  cattle  to  keep  them  upon  their 
own  lands  on  pain  of  becoming  liable  in  tres- 
pass for  their  entry  upon  the  lands  of  others, 
and  that,  tlierefore,  the  landowner  can,  as  at 
common  law,  maintain  his  action  for  tres- 
pass, in  case  the  cattle  of  another  stray  up- 
on his  land,  although  he  may  not  have  a  law- 
ful fence,  such  as  the  statute  prescribes. 

From  the  early  history  of  Virginia  as  a 
colony  to  the  present  time,  her  laws  touch- 
ing the  subject  of  "inclosures  and  certain 
trespass"  have  been,  in  effect,  the  same.  The 
statute  of  1631  (1  Hen.  Stat.  p.  176)  pro- 
vides that  "every  man  sl^tll  inclose  his 
ground  with  sufficient  fences  upon  their  own 
peril."  Th«  act  of  1632  (Id.  p.  199)  reads: 
'^Every  man  shall  inclose  his  ground  with 
sufficient  fences  or  else  to  plant  upon  their 
own  peril."  The  act  of  1657  (Id.  p.  458) 
provides  that,  if  the  huidowner  does  not 
maintain  a  sttfficien>t  fence,  whatsoever  tres- 
pa-'s  or  damage  he  shall  sustain  "shall  be  his 
#»wn  loss  or  detriment:"  an<l  provides  fur- 
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ther  that  he  shall  be  liable  for  any  damage 
to  stock  goin^  upon  his  laxKi,  when  his  fence 
is  not  such  as  required  by  the  statute,  and 
that  he  shall  be  liable  to  double  dajnage  if 
the  injury  to  such  stock  be  wilful;  and  that, 
if  the  landowner  shall  maintain  such  a  fence 
as  the  statute  requires,  then  the  owner  of 
any  cattle  shall  be  liaUe  to  make  compensa- 
tion for  any  damage  or  trespass  committed 
by  his  cattle  upon  the  land  so  inclosed.  Thus 
the  law  has  cootinued,  varying  somewhat  in 
form,  but  little  in  substance,  until  the  pres- 
ent time.  The  ancient  statutes  from  which 
we  have  quoted  show  what  has  been  the  poli- 
cy of  the  law  in  respect  to  the  matter  of  "in- 
closures  and  certain  trespass"  for  centuries. 

As  already  seen,  the  act  of  1893-94  defines 
what  shall  be  deemed  a  lawful  fence.  Sec- 
tion 2042  of  the  Code  of  1887,  as  amended  by 
Acts  1897-98,  p.  524,  provides,  in  effect,  that, 
where  a  man  has  a  lawful  fence,  and  his 
lands  are  trespassed  upon  by  the  cattle  of 
another,  then  the  owner  of  the  cattle  shall  be 
liable  for  damages,  and  also  to  &  fine,  etc. 

SeHion  2048,  as  amended  by  Acts  1895-96, 
p.  466,  provides  that  the  board  of  supervis- 
ors of  any  county  may  declare  the  boundary 
lines  of  each  lot  or  tract  of  land  in  each 
county,  or  in  any  magisterial  district  or  any 
selected  portion  thereof,  to  be  a  lawful  fence, 
and  that,  when  this  is  done  in  the  mode  pre- 
scribed, §  2038,  defining  a  lawful  fence,  shall 
be  inoperative. 

It  is  unnecessary  to  prolong  this  opinion 
by  quoting  at  length  fiom  the  statutes  re- 
ferred to  as  comprising  the  present  fence 
law.  It  is  sufficient  to  say  that  the  rule  of 
tlie  conmon  law  which  requires  the  owner  of 
animals  to  keep  them  on  his  own  land,  or 
within  inclosures,  is  not  in  force  in  Virgin- 
ia, being  inconsistent  with  the  legislation  of 
the  state  touching  the  subject  of  "inclosures 
and  certain  trespass,"  except  in  those  coun- 
ties where  the  boards  of  supervisors  have 
acted  under  |  2048  as  amended,  and  adopted 
what  is  commonly  known  as  the  "No  Fence 
Law;"  the  common-law  rule  being  restored 
in  the  localities  where  such  action  has  been 
taken. 

The  general  law  imposes  on  the  landowner 
no  obligation  to  fence,  but,  when  land  is  left 
uninclosed,  the  owner  takes  the  risks  of  tres- 
pass thereon  by  the  animals  of  others  run- 
ning at  large,  and  can  maintain  no  action  for 
such  trespass.  A  "lawful  fence"  is,  neces- 
sarily, a  condition  precedent  to  the  right  to 
recover.  The  statute  plainly  indicates  this, 
and  to  hold  otherwise  would  annul  the  whole 
law  on  the  subject. 

In  the  case  of  Baylor  v.  Baltimore  d  0.  R. 
Co.  9  W.  Va.  270,  where  this  subject  was 
considered,  the  president  of  the  court,  after 
showing  that  the  law  of  that  state  was  taken 
largely  from  ours,  says:  "On  examination 
of  the  statutes  of  Virginia  and  West  Virgin- 
ia, above  referred  to,  I  am  of  opinion  that 
the  said  oommon-law  rule,  requiring  the 
owners  of  cattle  to  keep  them  uiK>n   their 
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own  lands,  an  p"»n  of  becoming  liable  in  tres- 
pa£s  for  their  entry  upon  the  lands  of  owners, 
was  not  in  force  within  tlve  boundaries  of 
this  state,  .  .  .  except  those  which  are 
unruly  and  dangerous,  and  that,  if  it  was 
ever  in  force  in  Virginia,  it  was  repealed  at 
an  early  day  in  her  history.  I  am  not  aware 
of  any  case  in  which  it  has  ever  been  held  in 
Virginia  or  West  Virginia  that  the  owner  of 
cattle  who  suffered  his  cattle  to  run  at  large 
from  his  own  lands  upon  the  unfenced  lands 
of  others  was  liable,  as  a  trespasser,  to  dam- 
ages, to  other  landowners  upon  whose  lands 
his  cattle  strolled,  when  they  were  not  unru- 
ly or  dangerous;  nor,  indeed,  in  any  case,  ex- 
cept the  land  entered  was  inclosed  by  a  law- 
ful fence." 

It  is  further  contended  that  the  fence  law 
is  unconstitutional,  because  in  violation  of 
the  inherent  right  secured  to  everyone  of 
"the  meanB  of  acquiring  and  possessing  prop- 
erty," and  also  because  in  violation  of  the 
further  constitutional  provision  that  "pri- 
vate property  shall  not  be  taken  for  public 
uses  without  just  compensation." 

Although  the  people  of  Virginia  have  been 
living  under  theee  fence  laws  for  nearly  300 
years,  and  there  have  been  several  Constitu- 
tions adopted  since  the  foundation  of  the  gov- 
ernment, in  which  no  reference  is  made  to  the 
subject,  tiiis  is  the  first  time,  so  far  as  we 
know,  that  their  constitutionality  has  been 
questioned  in  this  court. 

Wo  entertain  no  doubt  of  the  validity  of 
the  laws  under  consideration.  They  were  in- 
tended for  the  mutual  benefit,  convenience, 
and  welfare  of  all  the  citizens  of  the  com- 
monwealth. They  do  not  appropriate  pri- 
vate property  for  public  use,  but  simply  reg- 
ulate its  use  and  enjoyment.  Nor  do  they 
interfere  with  "the  means  of  acquiring  and 
possessing  property."  There  is  nothing  in  the 
statutes  in  question  which  gives  or  pretends 
to  give  any  right  to  any  person  to  enter  upon 
another's  land,  and  commit  any  trespass 
thereon,  whether  the  land  be  fenced  or  not. 
They  do  not  impair  the  rights  of  private 
property,  nor  in  any  manner  interfere  with 
tlic  disposal  thereof.  They  provide  a  rea- 
sonable protection  for  the  rights  of  owners 
of  inclosed  land,  and  limit  the  right  of  re- 
dress for  trespass  to  those  injuries  which  re- 
sult from  their  own  noncompliance  with  the 
law.  The  legislature  has  the  power  to  regu- 
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late  the  relative  rights  and  responsibilities 
of  the  proprietors  of  inclosed  land  and  the 
owners  of  stock  that  is  allowed  to  run  at 
large,  and  can,  therefore,  take  from  every  man 
his  remedy  for  a  trespass  by  cattle,  unless 
he  inclose  his  lands  with  a  lawful  fence, 
without  violating  any  right  guaranteed  by 
the  Constitution  of  the  state  or  the  United 
States. 

The  constitutionality  of  laws  similar  to 
our  own  has  been  upheld  in  a  number  of  the 
states.  W%lls  V.  WcUtera,  5  Bush,  3.51; 
Clark  V.  Stipp,  75  Ind.  114;  Chase  v.  Chase, 
15  Nev.  259;  Bileu  v.  Paisley,  18  Or.  47,  4 
L.  R.  A.  840,  21  Pac.  934.  See  also  Minne- 
apolis d  8t,  L.  R.  Co.  V.  Emmons,  149  U.  S. 
364,  37  L.  ed.  769,  13  Sup.  Ct.  Rep.  870. 

It  is  further  contended  by  appellee  that,  if 
the  fence  law  be  valid,  it  can  only  apply  to 
the  trespassing  cattle  of  a  person  owning  or 
l^al'ly  occupying  an  adjoining  close.  It  is 
a  su£Scient  answer  to  this  that  the  bill  al- 
leges, and  all  of  its  alleffations  are  admitted 
by  the  answer,  that  the  land  is  in  the  posses- 
sion and  under  the  management  of  appellant, 
who  has  in  his  possession  and  under  his  con- 
trol on  said  farm  the  stock  complained  of. 
And  the  statute  provides  that  if  any  cattle, 
etc.,  shall  enter  into  any  grounds  inclosed  by 
a  lawful  fenoe  the  owner  or  manager  of  any 
such  animal  shall  be  liable,  etc. 

The  position  taken  by  appellant  that  he 
has  a  right,  under  the  fence  law,  to  turn  his 
cattle  in  and  upon  his  neighbor's  premises, 
where  the  latter  has  faAl&l  to  inclose  his 
land  with  a  lawful  fence,  is  wholly  without 
merit.  The  fence  law  has  not  repealed,  or  in 
any  way  impaired,  the  full  force  and  effect 
of  the  common-law  rule  with  respect  to  wil- 
ful or  malicious  trespass.  The  ancient  max- 
im that  no  man  shall  take  advantage  of  his 
own  wrong  in  his  prosecution  or  defense 
against  another  is  also  in  force  and  control- 
ling in  this  connection. 

While  the  statutes  in  question  do  not  re- 
quire the  owner  to  restrain  his  cattle  from 
passing  of  their  own  accord  upon  the  un- 
fenced lands  of  another,  they  give  him  no 
authority  to  drive  them  there,  and,  if  he  do 
so,  he  is  answerable  for  whatever  damage 
they  may  do  while  there.  Melody  v.  Reah, 
4  Mass.  471;  Delaney  v.  Erriokson,  11  Neb. 
633,  10  N.  W.  451 ;  Caulkins  v.  Matthews,  5 
Kan.  199. 

For  these  reasons,  the  decree  appealed  from 
must  he  affirmed. 
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G.  W.  McGRAW,  Appt., 

V, 

Town  of  MARION. 
(98  Ky.  673.) 

1.  An    ordinance    Impoalns    a    lleenae 

tax  on  transient  persons  other  than  citizens 
of  the  municipality  for  selling  goods  Is  un- 
constitutional and  Yold. 

2.  The  enforcement  of  a  void  and  nn- 
eonatltntional  ordinance  or  by-law  by 
officers  of  a  municipal  corporation  will  render 
the  municipality  liable  to  a  person  who  Is 
thereby  Injured. 

(February  12,  1896.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  CJourt  for  Crittenden  (Dounty 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  alleged  wrongful  ar- 
rest and  imprisonment.  Reversed, 
The  facts  are  stated  in  the  Opinion. 
Messrs.  James  &  James  and  A.  O. 
Moore  for  appellant. 

Messrs,  Crnce  &  Nnnn  and  E.  C.  Fli 
for  appellee. 


Guffy,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  instituted  in  the  Critten- 
den circuit  court  by  the  appellarnt,  G.  W. 
McGraw,  against  the  town  of  Marion,  seek- 


NoTB. — Municipal  liaJHlity  for  arrest  and  im- 
prisonment under  invalid  ordinance. 

It  is  to  be  regretted  that  the  court  did  not 
point  out  the  exact  distinction  between  McOraw 
T.  Mabion  and  Taylor  v.  Owensboro,  98  Ky.  271, 
32  S.  W.  948,  which  case  Is  not  even  men- 
tioned In  the  opinion.  In  the  latter  case  the 
arrest  was  for  breach  of  the  peace,  and  It  ap- 
peared that  the  ordinance  under  which  the  ar- 
rest purported  to  be  made  was  void,  but  the 
arrest  was  held  to  be  authorized  by  a  state 
statute.  The  court,  however,  says  that  the  ab- 
sence of  the  statute  would  have  made  no  dif- 
ference, that  municipal  corporations  are  auxil- 
iaries of  the  state  government.  The  officers 
charged  with  keeping  the  peace  are  officers  of 
the  commonwealth  and  a  breach  of  the  peace  Is 
an  offense  against  the  commonwealth,  so  that 
the  municipal  corporation  is  not  liable  for  the 
acts  of  its  officers  in  making  a  wrongful  arrest 
for  such  breach.  The  court  further  says  that 
the  case  rests  on  the  ground  that  municipal 
corporations  represent  the  commonwealth,  and 
municipal  officers  while  engaged  in  duties  re- 
lating to  the  public  safety  and  the  maintenance 
of  public  order  are  the  servants  of  the  com- 
monwealth. 

In  McGbaw  v.  Mabion  the  ordinance  under 
which  the  arrest  was  made  was  an  ordinance  en- 
acted for  the  benefit  of  the  town,  and  not  for 
the  preservation  of  the  public  peace,  so  that 
there  Is  a  ground  for  distinction  between  the 
two  cases  In  that  In  the  one  case  there  was  an 
attempt  to  enforce  general  police  ordinances, 
while  in  the  other  case  the  attempt  was  to  en- 
force what  might  be  called  a  local  police  ordin- 
ance for  the  benefit  of  the  citizens  of  the  mu- 
nicipality alone.  But  In  McGbaw  v.  Mabion 
the  court  says :  "It  seems  to  us  that  both  rea- 
son and  authority  require  that  a  municipal 
corporation  should  be  answerable  for  the  dam- 
age done  to  a  party  by  its  officers  enforcing  a 
void  and  unconstitutional  ordinance  or  by-law  ;** 
while  In  Taylor  v.  Owensboro  the  court  says: 
"A  municipal  corporation  Is  not  liable  for  the 
acts  of  Its  officers  In  enforcing  .  .  .  penal 
ordinances  of  the  city  ;"  and  since  the  ordinance 
in  the  latter  case  was  unconstitutional,  the 
word  "void'  must  be  read  Into  that  statement 
oo  that  the  municipality  will  be  absolved  from 
liability  for  enforcing  void  penal  ordinances  of 
the  city. 

The  distinction  upon  which  the  action  Is 
tnalntalned  In  McGbaw  v.  Mabion,  namely,  that 
In  so  far  as  municipal  corporations  exercise 
powers  not  of  a  character  pertaining  to  the  ad- 
ministration of  general  laws  made  to  enforce 
the  general  policy  of  the  state, — "voluntary, 
assumed  powers, — Intended  for  the  private  ad- 
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vantage  and  benefit  of  the  locality  and  its  in- 
habitants, ihere  seems  to  be  no  sufficient  reason 
why  they  should  be  relieved  from  that  liability 
to  suit  and  measure  of  actual  damage  to  which 
an  individual  or  private  corporation  exercising 
the  same  powers,  for  purposes  essentially  pri- 
vate, would  be  liable,"— does  not  appear  to  have 
been  applied  to  the  enforcement  of  penal  or- 
dinances, which  results  in  arrest  in  any  other 
case,  the  rule  generally  being  that  there  is  no 
liability  for  arrests  made  In  enforcing  void  or- 
dinances regardless  of  the  purpose  for  which 
they  were  enacted. 

Thus,  in  Trescott  v.  Waterloo,  26  Fed.  Rep. 
592,  where  an.  attempt  was  made  to  enforce 
a  void  ordinance  regulating  peddlers,  the  court 
held  that  a  municipal  corporation  is  not  liable 
to  action  by  one  who  served  out  his  sentence 
for  violating  an  unconstitutional  municipal  or- 
dinance. The  court  says  that  In  Iowa  police 
regulations  are  not  made  and  enforced  In  the 
interest  of  the  city  in  Its  corporate  capacity, 
but  in  the  Interest  of  the  public,  and  that  con- 
sequently the  city  is  not  liable  for  enforcing 
such  regulations,  and  that  the  action  of  the  city 
in  adopting  the  ordinance  was  a  legislative  act, 
and  the  exercise  of  the  right  of  sovereignty 
primarily  belonged  to  the  state. 

For  errors  of  judgment  in  the  exercise  of  such 
powers,  the  cities  are  not  liable  in  their  cor- 
porate capacity.  So,  in  Worley  v.  Columbia,  88 
Mo.  106,  which  was  an  action  for  enfordng  an 
ordinance  requiring  a  license  from  auctioneers, 
the  court  held  that  a  municipal  corporation 
is  not  liable  for  trespass  committed  by  Its  of- 
ficers in  the  enforcement  of  a  void  ordinance. 
The  court  says  the  raising  of  revenue  is  unlaw- 
ful when  sought  to  be  derived  from  subjects  and 
vocations  exempted  and  privileged  from  taxa- 
tion by  such  corporations.  The  case  is  not  one 
involving  an  Irregular  exercise  of  a  power,  law- 
fully possessed,  and  which  it  could  exercise  in 
some  proper  and  legal  mode,  but  Is  an  attempt 
to  raise  revenue  without  any  authority  and  un- 
der a  void  ordinance.  It  was  without  power  to 
act  In  that  behalf.  So  the  officers  were  without 
any  authority  to  do  the  acts  complained  of, 
they  were  not  the  officers  or  agents  of  the  cor- 
poration, and  It  Is  not  responsible  for  the  dam- 
ages occasioned  thereby. 

The  city  Is  acting  In  a  governmental  capacity 
in  attempting  to  exercise  police  powers,  and  it 
will  not  be  liable  for  the  acts  of  its  officers  In 
enforcing  a  void  ordinance.  McFadln  v.  San 
Antonio  (Tex.  Civ.  App.)  54  S.  W.  48. 

In  Trammell  v.  Russellvllle,  84  Ark.  105.  36 
Am.  Rep.  1,  where  the  attempt  was  to  enforce 
a  void  ordinance  against  retailing  liquors,  the 
court  says  municipal  corporations  are  created 
by  the  state  for  political  objects,  and  invested 
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ing  to  recover  damages  in  the  sura  of  $10,- 
000,  ou  account  of  the  arrest  and  imprison- 
ment, and  injuries  to  appellant  growing  out 
of  the  enforcement  of  an  alleged  unconsti- 
tutional by-law  enacted  by  the  authorities 
of  said  town.  The  petition,  in  apt  language, 
alleges  the  organization  and  incorpora- 
tion of  the  town;  the  election  and  qualifi- 
cation of  trustees,  police  judge,  marshal, 
secretary  and  treasurer,  and  prosecuting  at- 
torney. 

It  is  further  alleged  as  follows:  "He 
states  that  the  defendant,  by  its  board  of 
trustees  aforesaid,  is  by  virtue  of  said  law 
vested  with  power  and  authority  to  pass  or- 
dinances in  and  for  the  town  of  Marion  afore- 
said, not  in  conflict  with  the  C!onstitution 
or  laws  of  this  commonwealth  or  of  the 
United  States.  He  states  that,  since  said 
town  so  organized  and  elected  its  officers 
aforesaid,  the  board  of  trustees  of  said  town 
enacted  and  passed  the  following  pretended, 
illegal,  unconstitutional  ordinances,  to  wit: 
Sec.  21 :  'All  transient  persons  (other  than 
a  citizen  of  this  town),  who  shall  sell  any 
goods,  wares,  or  merchandi-se  of  any  kind, 
at  auction  or  retail,  in  the  town  of  Marion, 
shall  first  pay  to  the  clerk  or  treasurer  of 
said  town  the  sum  of,  to  wit:  Peddler  of 
general  merchandise,  $2.50  per  day  for  each 
man  employed ;  peddlers  of  patent  medicines, 
$1.00  to  $10.00  per  day,  in  the  discretion  of 
the  clerk  or  treasurer;  peddler  of  jewelry. 


spectacles,  or  minor  wares,  $2.50  per  day.' 
Section  22:  'Any  person  who  shall  violate 
any  of  the  provisions  required  by  §  21  of 
these  by-laws  shall,  upon  conviction  thereof, 
be  fined  in  any  sum  not  less  than  $5.00  nor 
more  than  $50.00,  and  upon  default  of  pay- 
ment of  any  fine  and  costs  imposed  by  §  21 
of  these  by-laws,  shall  be  committed  to  th<?> 
county  jail,  at  the  rate  of  one  day  for  each 
fifty  cents  of  said  fine,  and  costs,  or  may  b'^ 
put  to  hard  labor  on  the  streets  or  public 
work  of  the  town  of  Marion  at  the  rate  of 
fifty  cents  per  day  until  said  fine  and  cost^ 
are  paid,  in  the  discretion  of  the  court/ 
That  said  by-laws  or  ordinances  of  the  de- 
fendant pretendedly  took  effect  on  and  fronk 
the  10th  of  August,  1893." 

It  is  further  alleged  in  the  petition  as  fol- 
lows :  "He  states  that  all  of  the  money  aris- 
ing from  license,  fines,  and  prosecutions 
under  said  99  21  and  22  of  said  pretended  by- 
laws aforesaid  inure  to  the  exclusive  use  and 
benefit  of  the  defendant,  the  town  of  Marion, 
and  that  said  ordinance,  in  said  section 
aforesaid,  is  not  in  pursuance  nor  in  aid  of 
any  law  of  the  commonwealth  of  Kentucky,, 
nor  is  same  by  authority  of  any  law  of  this 
commonwealth,  or  in  defendant  vested  by 
virtue  of  the  law  creating  the  municipality 
of  the  defendant,  the  town  of  Marion.  He 
states  that  said  99  21  and  22  discriminate 
as  between  citizens  living  in  the  town  oi 
Marion  and  those  living  without  said  town,. 


with  a  portion  of  governmental  power  to  be  ex- 
ercised for  local  purposes  connected  with  the 
public  good.  For  acts  done  by  them  in  their 
public  capacity  and  in  the  discharge  of  the 
duties  Imposed  on  them  for  the  public  benefit, 
cities  and  towns  Incur  no  liability  to  persons 
who  may  be  affected  or  injured  by  them.  So 
that,  neither  for  the  act  of  the  council  in  pass- 
ing a  void  ordinance,  nor  of  the  mayor  In  Issu- 
ing warranty  nor  of  the  marshal  in  executing 
them  and  making  the  arrest.  Is  the  town  liable. 

All  the  laws  and  ordinances  Intended  to  se- 
cure the  peace  and  good  order,  or  to  preserve 
the  health  and  morals,  ol  the  public  are  In  the 
nature  of  police  regulations,  and  are  essen- 
tially governmental  in  their  character.  Their 
enactment  and  enforcement  are  functions  of 
the  sovereignty,  and  they  are  designed  for  the 
benefit  of  the  public.  Ati  officer  whose  duty  Is 
in  whole  or  In  part  to  enforce  observance  of 
such  ordinances  while  so  engaged  Is  acting  for 
the  public,  and  Is  not  the  agent  of  the  munici- 
pal corporation  in  its  corporate  capacity. 
Laurel  v.  Blue,  1  Ind.  App.  128,  27  N.  B.  301. 
In  that  case  the  marshal  was  attempting  to 
make  an  arrest  without  a  warrant,  under  an  or- 
dinance alleged  to  be  illegal,  and  the  court  said 
he  was  attempting  to  execute  a  public  duty, 
and  for  this  the  town  cannot  be  held  responsi- 
ble. The  court  also  says  that  It  is  unnecessary 
to  pass  upon  the  question  of  the  validity  of  the 
ordinance,  thereby  Intimating  that  that  ques- 
tion was  immaterial  upon  the  question  of  lia- 
bility. 

The  rule  that  a  municipal  corporation  is  not 
liable  for  the  acts  of  Its  officers  In  attempting 
to  enforce  its  police  regulations  for  the  reason 
that  in  such  matters  the  officers  can  in  no 
sense  be  regarded  as  the  agents  of  the  munici- 
pal corporation,  applies  to  a  case  where  the 
officer  attempts  to  enforce  an  illegal  ordinance 
BO  as  to  relieve  the  municipal  corporation  from 
liability  for  arrest  made  thereunder.  Easterly 
V.  Irwin,  99  Iowa,  694.  68  N.  W.  919. 
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A  municipal  corporation  Is  not  liable  to  an 
action  for  false  imprisonment  for  the  acta  or 
Its    officers    In    enforcing    invalid    ordinancea 
Caldwell  v.  Prunelle,  67  Kan.  511.  46  Pac.  947. 

In  Harrison  v.  Columbus.  44  Tex.  418,  there 
was  an  allegation  of  arrest  under  a  void  ordin- 
ance, but  no  notice  is  taken  of  that  fact  In  the 
opinion,  the  court  saying  there  are  some  cases 
in  which  municipal  corporations  may  be  liable 
In  damages  for  the  wrongful  acts  of  their  of- 
ficers, but  that  the  case  made  by  the  pieadlnjrs 
before  the  court  was  not  one  of  them. 

It  would  seem  that  the  passage  of  an  ordin- 
ance requiring  nonresidents  to  pay  for  the  priv- 
ilege of  transacting  business  within  the  corpora- 
tion is  an  attempted  exercise  of  the  sovereign 
power  within  the  principle  of  the  decisions  which 
exempt  the  municipality  from  liability  for  acts 
done  under  It  if  such  decisions  are  sound  In 
principle,  and  not  of  a  mere  administrative  or 
corporate  power,  within  the  authorities  which 
hold  municipal  corporations  liable  for  acts  done 
in  the  exercise  of  such  powers. 

Consequently  the  distinction  made  in  Mc- 
Gbaw  v.  Marion  must  be  that  between  com- 
pulsory duties  and  permissive  powers  which  the 
corporation  may  exercise  for  the  benefit  of  its 
Inhabitants,  which  In  another  connection  is 
clearly  brought  out  in  Piatt  Bros.  A  Co.  v.  Water- 
bury  (Conn.)  45  Ati.  154,  post,  — .  That  dis- 
tinction, so  far  as  it  affects  liability  for  en- 
forcing an  ordinance  by  arrest,  appears  to  have 
been  made  for  the  first  time  in  McGiuw  v. 
Marion,  although  it  Is  not  new  In  other  de- 
partments of  municipal  activity.  That  ques- 
tion, together  with  the  broader  one  of  the  sound- 
ness of  the  reasons  for  exempting  municipal  cor- 
porations from  liability  for  torts  committed  by 
them  through  their  officers.  Is  not  considered  ln« 
this  note,  since  such  consideration  would  require 
the  examination  of  cases  covering  a  wide  range 
of  corporate  action,  and  could  not  be  determined' 
from  cases  involving  liability  for  arrest  alone. 
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and  discriminate  as  between  citizens  of  the 
defendant  town  of  Marion,  and  nonresident 
citizens  of  the  state,  in  thie:  that  it  allows 
citizens  living  within  the  corporate  limits 
of  the  defendant,  the  town  of  Marion,  to  sell 
goods,  wares,  and  merchandise,  such  as  this 
plaintiff  sold  and  offered  for  sale,  without  a 
license,  or  pajring  defendant  anything  what- 
ever for  said  privilege  of  so  doing,  without 
subjecting  themselvee  to  arrest,  prosecution, 
fine,  or  imprisonment, — ^to  all  of  whioh  pen- 
altiee  a  person  not  residing  within  the  de- 
fendant, the  town  of  Marion,  is  subjected, 
unless  license  under  said  pretended  §9  21 
and  22  of  defendant's  by-laws  is  procured, 
and  he  allies  that  said  discrimination  afore- 
said brings  said  §§21  and  22  of  defendant's 
said  by-laws  within  the  inhibition  of  §  2  of 
article  4  of  the  Federal  Constitution,  which 
provides  that  the  citizens  of  each  state  shall 
be  entitled  to  all  the  privileges  and  im- 
munities of  citizens  of  the  several  stetes, 
and  is  therefore  unconstitutional,  null,  and 
▼old  from  its  incipiency;  and  for  the  further 
reason  that  said  §§21  and  22,  nor  either  of 
them,  do  not  fix  the  amount  of  license  to  be 
charged  or  collected  by  the  defendant,  but 
leave  the  amount  to  the  discretion  of  the  de- 
fendant's town  clerk  or  treasurer  from  $1  to 
$10,  thereby  placing  it  in  the  power  of  de- 
fendant's said  clerk  or  treasurer  to  discrim- 
inate as  between  applicants  for  license  for 
said  privileges." 

It  is  further  alleged  in  the  petition  that 
plaintiff  was,  at  the  time  of  the  injury  com- 
plained of,  a  citizen  and  resident  of  the  stete 
of  Indiana,  engaged  in  the  business  of  sell- 
ing, by  public  auction  in  different  stetes, 
soaps,  hair  restoratives,  and  other  articles, 
and  on  the  12th  of  March,  1894,  he  was  so 
engaged  in  the  said  town  of  Marion;  and 
that  be  tendered  to  said  clerk  of  said  town 
$1.25,  being  the  sum  for  which  said  clerk 
had  formerly  granted  him  license  to  sell  said 
articles,  which  sum  the  clerk  refused  to  ac- 
cept, demanding  a  higher  price,  which  plain- 
tiff refused  to  pay;  and  thereafter  on  said 
day  the  said  town  of  Marion,  in  pursuance 
of  said  pretended  by-laws,  wrongfully  and 
without  authority  of  law,  had  the  plaintiff 
arrested  upon  the  charge  of  selling  and  ped- 
dling at  public  auction  articles  of  general 
merchandise  without  a  license  to  so  do,  which 
warrant  was  issued  by  the  defendant's  po- 
lice judge,  H.  F.  Ray,  in  pursuance  of  said 
by-laws,  and  executed  by  defendant's  town 
marshal,  J.  F.  Loyd,  by  taking  pls^ntiff  in- 
to custody,  and  teking  him  away  from  his 
business,. and  to  the  office  of  said  judge, 
where  he  was,  over  his  objection,  put  upon 
trial  under  said  pretended  law,  and  wrong- 
fully fined  by  said  court  in  the  sum  of  $5, 
and  $11.60  coste,  for  the  nonpayment  of 
which  he  was«  wrongfully  and  without  au- 
thority of  law,  upon  the  mittimus  of  said 
defendant's  said  court,  addressed  to  the  jail- 
er of  Crittenden  county,  lodged  in  jail,  and 
there  kept  by  said  jailer,  until  he  was  lib- 
erated therefrom  upon  a  writ  of  habeas  cor- 
pus, before  J.  A.  Moore,  judge  of  the  Crit- 
tenden county  court.  That,  in  order  to  de- 
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fend  himself  before  the  defendant's  police 
court,  and  to  have  himself  liberated  from 
said  jail,  he  had  to,  and  was  forced  to  and 
did,  employ  counsel,  at  a  cost  of  $100,  which 
sum  was  'reasonable.    That  defendant  had 
notice  of  the  unconstitutionality  of  said  by- 
laws.   That  he,  plaintiff,  was  greatly  dam- 
aged in  his  business,  mind,  and  feeling,  and 
characterj  and  expense  incurred  in  his  de- 
fense, in  the  sum  of  $10,000,  for  which  sum 
he  prays  judgment.    The  defendant  entered 
a  general  demurrer  to  the  petition,  which 
demurrer  was  sustained  by  the  court,  and, 
plaintiff  failing  to  amend,  the  petition  was 
dismissed.    To  reverse  that  judgment  this 
appeal  is  prosecuted.    It  is  insisted  by  the 
appellant  that  the  by-laws  under  or  by  vir- 
tue of  which  he  was  prosecuted  were  uncon- 
stitutional and  void,  and  that  the  license  re- 
quired, and  the  punishment  inflicted  upon 
him,  were  alike  illegal  and  wholly  without 
authority  of  law.    Ordinances  or  by-laws  of 
towns  similar  to  the  one  complained  of  in 
this  case  have  been  so  often  decided  by  the 
Supreme  Court  of  the  United  States,  as  well 
as  this   court,  to  be   unconstitutional   and 
void,  that  further  discussion  of  that  ques- 
tion is  deemed  unnecessary.    See  Feoheim' 
er  V.  Louisville,  84  Ky.  306,  2  S.  W.  65.  But 
counsel   for  appellee  insist  very  earnestly 
that  the  town  corporation  or  muncipality 
is  not  liable  for  the  injury  or  wrong  inflicted, 
if,  indeed,  any  injury  has  been  done  appel- 
lant.    It  may  be  conceded  that  that  question 
has  never  been  decided  by  this  court.     We 
have  before  us  a  case  where,  according  to  the 
allegations  of  the  petition,  a  party  has  been 
arrested,  fined,  and  imprisoned  without  au- 
thority of  law.    It  necessarily  follows  that 
someone  must  be  liable  to  answer  for  the 
damages  caused  by  the  wrong.     Perhaps  it 
will  be  conceded  that  the  persons  arresting 
and  putting  plaintiff  in  prison  are  liable; 
but  if  they  were  but  acting  at  the  request 
of,  and  for  the  benefit  of,  the  town,  it  would 
seem  unjust  to  them  to  say  that  they  alone 
should  be  responsible,  and  it  would  likewise 
be  unjust  to    the  injured   party  to   require 
him  to  look  alone  to  a  few  individuals  for 
redress  in  such  cases.  This  court,  in  Prather 
v.  LewingtOfif  13  B.  Mon.  560,  56  Am.  Dec. 
585,  recognized  the  doctrine  that  a  munic^ 
ipal  corporation,  in  a  certein  class  of  cases, 
would  be  responsible  for  injuries  to  an  indi- 
vidual, where  the  acts  done  would  warrant  a 
like  action  against  an  individual.    The  same 
doctrine  is  recognized  in  James  v.  Harrods* 
burg,  85  Ky.  196,  3  S.  W.  135.    The  nile  is 
thus  steted  in  16  Am.  A  Eng.  Enc.  Law,  p. 
1141 :  "While  the  difiiculties  surrounding  all 
attempte  to  stete  a  rule  embracing  the  torte 
for  which  a  private  action  will  lie  against  a 
municipal  corporation  have  been  often  de- 
plored, yet  it  is  believed  that  the  following 
formula  is  both  accurate  and  complete:  So 
far  as  municipal  corporations  of  any  class, 
and  however  incorporated,  exercise  powers 
conferred  on  them  for  purposes  essentially 
public, — ^purposes  perteining  to  the  admin- 
istration of  general  laws  made  to  enforce  the 
general  policy  of  the  stete, — ^they  should  bo 
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deemed  agendes  of  the  state,  and  not  sub- 
jeot  to  be  eued  for  any  act  or  omission  oc- 
curring while  in  the  exercise  of  such  power, 
unless  by  statute  the  action  be  given.  In 
reference  to  such  matters  they  should  stand 
as  does  sovereignty  whose  agents  they  are, 
eubject  to  be  sued  only  when  the  state  by 
statute  declares  they  may  be.  In  so  far, 
however,  as  they  exercise  powers  not  of  this 
character, — ^voluntarily  assumed  powers  in- 
tended for  the  private  advanitage  and  bene- 
fit of  the  locality  and  its  inhabitants, — there 
beems  to  be  no  sufficient  reason  why  they 
should  be  relieved  from  that  liability  to  suit 
and  measure  of  actual  damage  to  which  an 
individual  or  private  oorporiSion  exercising 
the  same  powers,  for  purposes  essentially 
private,  would  be  liable."  In  2  Dillon  on 
Municipal  Corporations,  S  771  (§  973,  3d 
ed.),  it  is  said:  "A  munieipal  corporation 
may  be  liable,  as  respects  illegal  and  void 
acts,  where  these  are  within  the  scope  of  the 
general  powers  of  the  corporation,  and  where 
the  enforcement  of  such  acts  by  its  officers 
under  its  authority  has  been  compulsory, 
resulting  in  injury  to  individual's." 

It  is  manifest  that  the  by-law  in  question 
was  enacted  for  the  sole  benefit  of  the  mu- 
nicipal corporation  of  Marion,  and  of  its  cit- 
izens ;  hence  the  case  eJt  bar  falls  within  the 
rule  laid  down  in  15  Am.  &  Eng.  Enc.  Law, 
supra,  holding  the  corporation  liable  for  the 
injury  complained  of.  The  liability  of  a 
municipal  corporation  in  action  of  tort  for 
the  acts  of  its  officers  was  decided  by  the 
supreme  court  of  Massachusetts  in  Tfiayer 
T.  Boston,  19  Pick.  513,  31  Am.  Dec.  157. 
In  that  case  the  plaintiffs  alleged  that  they 
were  seised  in  fee,  as  tenants  in  common,  of 
a  messuage  in  Boston  (describing  the  same)  ; 
that  the  defendants  took  up  the  pavement  in 
front  of  the  messuage  and  range  of  building, 
dug  up  the  soil,  etc.,  erected  stalls,  benches, 
etc.,  on  the  passageway,  and  obstructed  the 
communication  with  the  messuage,  etc.  The 
defendants  objected  that  the  action  could 
not  be  maintained  againat  them  for  any  of 
the  acts  complained  of,  because  they  were 
performed,  not  by  the  city,  but  by  the  sur- 
veyor of  highways  and  other  officers,  duly 
authorized  by  law;  and  if  the  officers  were 
not  so  authorized,  they,  and  not  the  city, 
were  responsible  for  their  unlawful  acts; 
that  the  corporation  could  not  be  made  an- 
swerable for  any  unauthorized  trespasses  of 
the  officer ;  and  that,  in  fact,  it  was  incapable 
of  committing  a  trespass.  Chief  Justice 
8haw  delivered  the  opinion  of  the  court,  and, 
after  stating  the  case,  says:  "The  action 
is  an  action  of  the  case  against  the  city  in 
its  corporate  capacity,  for  special  damages 
alleged  to  have  been  done  to  the  plaintiffs  in 
their  estates,  by  the  officers  of  the  city  hav- 
ing authority  over  the  streets  and  highways 
of  the  city,  by  acts  which  they  professed  to 
do  by  virtue  of  their  offices,  and  for  the  use 
and  benefit  of  the  city.  It  is  a  well-settled 
rule  of  law  that  if  an  individual  suffer  spe- 
cial damage,  by  any  unlawful  act  in  ob- 
structing a  highway,  he  shall  have  his  ac- 
tion, although  the  party  doing  the  act  is  li- 
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able  to  an  indictment;    but  without  auch 
damage,  although  the  act  is  unlawful,  and 
although  more  injurious  to  one  proprietor, 
on  account  of  his  proximity  to  the  highway, 
than  anojbher,  still  he  cannot  have  an  action, 
because  actions  would  thereby  be  multiplied 
indefinitely;  but  the  offender  shall  be  prose- 
cuted by  indictment,  by  which  the  offense 
shall  be  punished  and  the  wrong  redreased 
once  for  all.     What  is  special  damage  to  sus- 
tain the  per  quod,  and  enable  one  to  have  his 
several  action*  for  an  injury  common  to  the 
whole  community,  is  often  a  difficult  ques- 
tion.    It  seems  to  be  settled  by  authorities 
that  it  must  be  something,  not  merely  dif- 
fering  in   degree,  but    in   kind,  from    that 
which  must  be  deemed  common  to  all.     But, 
as  this  subject  has  been  fully  considered  in 
the  other  case  alluded  to,  it  is  not  necessary 
in  this  to  discuss  it  more  at  large.     Sup- 
posing this  to  be  a  public  highway,  and  the 
plaintiffs  to  have  sustained  a  special  dam- 
age, so  as  to  enable  them,  upon  g»ieral  prin- 
ciples, to  maintain  an  action,  then  it  is  ar- 
gued that  such  an  action,  sounding  in  tort, 
cannot  be  maintained   against  the  city   in 
its   corporate  capacity;   and   whether   such 
action   can  be   maintained  is   the   question 
which  has   been   mainly   considered   in  the 
present      case.     The      argument      strongly 
pressed  by  the  defendants  is  that,  if  the  offi- 
cers of  the  corporation,  within  their  respec- 
tive spheres,  act  lawfully  and   within    the 
scope  of  their  authority,  their  acts  must  be 
deemed  justifiable,  and  nobody  is  liable  for 
damages ;  and  if  any  individusd  sustains  loss 
by  the  exercise  of  such  lawful  authority,  it 
is  damnum  absque  injuria.     But  if  they  do 
not  act  within  the  scope  of  their  authority, 
they  act  in  a  manner  which  the  corporation 
have  not  authorized,  and  in  that  case  the  of- 
ficers are  personally  responsible  for  such  un- 
lawful   and    unauthorized    acts.     But     the 
court  are  of  opinion  that  this  argument,  if 
pressed  to  all  its  consequences,  and  made  the 
foundation  of  an   infiexible   practical    rule, 
would   often   lead   to  very   unjust   resulta 
There  is  a  class  of  oases,  in  which  the  rights 
of  both  the  public  and  of  individuals  may  be 
deeply    involved,    in    which    it    cannot    be 
known,  at  the  time  the  act  is  done,  whether 
it  is  lawful  or  not.    The  event  ol  a  legal  in- 
quiry, in  a  court  of  justice,  may  show  that 
it  was  unlawful.     Still,  if  it  was  not  known 
and  understood  to  be  unlawful  at  the  time, — 
if  it  was  an  act  done  by  the  officers  having 
competent  authority,  either  by  express  vote 
of  the  city  government,  or  by  nature  of  the 
duties  and  functions  witii  which  they  are 
charged  by  their  offices,  to  act  upon  the  gen- 
eral  subject-matter,   and   especially   if    the 
act  was  done  with  an  honest  view  to  obtain 
for  the  public  some  lawful  benefit  or  advant- 
age,— reason  and  justice  obviously  require 
that   the   city,    in   its    corporate   capacity, 
should  be  liable  to  make  good  the  damage 
sustained  by  an  individual  in  consequence 
of  the  acts  thus  done.     It  would  be  equally 
injurious  to  the  individual  sustaining  dam- 
age, and  to  the  agents  and  persons  employed 
by  the  city  government,  to  leave  the  party 


180«. 


McGraw  y.  Marioh. 


597 


injured  no  means  of  redress  except  against 
agents  employed — and  by  what  at  tho  time 
appeared  to  be  competent  authority — ^to  do 
the  acts  complained  of,  but  which  are  proved 
to  be  unauthorized  by  la.w.  And  it  may  be 
added  that  it  would  be  injurious  to  the  city 
itself,  in  its  corporate  capacity,  by  paralyz- 
ing the  energies  of  those  charged  with  the 
duty  of  taking  care  of  its  most  important 
rights,  inasmuch  as  all  agents,  officers,  and 
subordinate  persons  might  well  refuse  to  act 
under  the  directions  of  its  government  in  all 
cases  where  the  act  should  be  merely  com- 
plained of  and  resisted  by  any  indiviaual  as 
unlawful,  on  whatever  weak  pretense;  and, 
oonformai>ly  to  the  principle  relied  on,  no  ob- 
ligation of  indemnity  could  avail  them.  The 
court  are  therefore  of  opinion  that  the  city 
of  Boston  may  be  liable  in  an  action  of  the 
case,  where  acts  are  done  by  its  authority 
which  would  warrant  a  like  action  against 
an  individual^  provided  such  act  is  done  by 
the  authority  and  order  of  the  dty  govern- 
ment, or  of  those  branches  of  the  city  gov- 
ernment invested  with  jurisdiction  to  act 
for  the  corporation  upon  the  subject  to 
which  the  particular  act  relates,  or  where, 


after  the  act  has  been  done,  it  has  been  rati- 
fied by  the  corporation  by  any  similar  act 
of  its  officers.  That  an  action  sounding  in 
tort  will  lie  against  a  corporation,  though 
formerly  doubted,  seems  now  too  well  settled 
to  be  questioned.  Yarborough  v.  Bank  of 
England,  16  East,  6;  Smith  v.  Birming- 
ham d  S.  Oaalight  Co.  1  Ad.  &  £1.  526.  And 
there  seems  no  sufficient  ground  for  a  dis- 
tinction, in  this  respect,  between  cities  and 
towns,  and  other  corporations.  Clark  v. 
Washington,  12  Wheat.  40,  6  L.  ed.  544; 
Baker  v.  Boston,  12  Pick.  184,  22  Am.  Dec 
421." 

It  seems  to  us  that  both  reason  and  au- 
thority require  that  a  municipal  corporation 
should  be  answerable  for  the  damage  done  to 
a  party  by  its  officers  enforcing  a  void  and 
unconstitutional  ordinance  or  by-law. 

For  the  reasons  indicated,  the  judgment  of 
the  court  below  is  reversed,  aiMl  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrer, and  for  further  proceedings  consist- 
ent witii  this  opinion. 

Rehearing  denied. 


CALIFORNIA  SUPREME  COURT. 


Philip  HANLEY,  Appt,, 

V. 

CALIFORNIA     BRIDGE    ft    CONSTRUC- 
TION COMPANY,  Respt, 


( 


Cal. 


) 


!•  All  tlie  •▼idence  •abmitted  by  plain- 
tiff Is  within  the  rule  that  upon  motion  for 
nonsnit  the  evidence  should  be  Interpreted 
most  strongly  against  defendant. 

S.  The  ewkwiikss  In  of  the  eompleted  por- 
tion of  a  tunnel,  causing  injury  to  a 
serTant  employed  in  constructing  the  tunnel, 
is  not  one  of  the  risks  assumed  by  the  servant, 
but  the  completed  portion  is  to  be  deemed  an 
appliance  or  means  furnished  by  the  master 
by  which  the  remaining  work  Is  to  be  prose- 
cuted, and  which  it  Is  the  duty  of  the  master 
to  make  safe. 

8.  A  snperintendent  of  the  constrno- 
tlon  of  a  tnnnel,  who  visits  the  place  once 
or  twice  a  day  is  presumed  to  have  as  much' 
knowledge  as  the  men  under  him  have  with 
regard  to  the  general  requirements  to  make 
the  place  reasonably  safe. 

4.  A  workuKan  In  a  tnnnel  who  has  had 
no  knovrledpe  of  or  experience  In 
mnnlns  tnnnels  Is  not  chargeable,  as  mat- 
ter of  law,  with  contributory  negligence  In 
working  therein  without  having  the  tunnel 
timbered  to  prevent  the  fall  of  overhanging 
rock,  when  his  fellow  workmen,  who  are  ex- 
perienced* in  the  business,  give  him  no  Inti- 
mation that  the  tunnel  Is  dangerous,  and  the 
superintendent  of  the  work,  who  visits  the 
place  daily,  gives  no  warning  and  takes  no 
steps  for  the  safety  of  the  workmen. 

(McFarland,  J.,  diaaents.) 
(December  20,  1899.) 


APPEAL  by  plaintiff  from  &  Judgment  of 
the  Superior  Court  for  the  City  and 
County  of  San  Francisco  in  favor  of  defend- 
ant in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defenaant*s  negligence.    Reversed, 

The  facts  are  stated  in  tl^  Conunissioner's 
opinion. 

Messrs.  Henley  St  Oostello,  for  appel- 
lant: 

The  complaint  states  a  cause  of  action, 
and  it  was  gross  error  on  the  part  of  the 
court  to  grant  the  motion  for  nonsuit. 

When  a  master  employs  a  person  to  work 
in  a  dangerous  place  it  is  a  breach  of  the 
master's  duty  to  expose  such  servant,  even 
with  his  own  consent,  to  such  danger  without 
giving  him  proper  instructions. 

Ryan  v.  Los  Angeles  Ice  d  Cold  Storage 
Co.  112  Cal.  263,  32  L.  R.  A.  524,  44  Pac.  471 ; 
Union  P.  R.  Co.  v.  Jarvi,  10  U.  S.  App.  439, 
53  Fed.  Rep.  67,  3  C.  C.  A.  433 ;  Elledge  v. 
Natiimal  City  d  0.  R.  Co.  100  Cal.  282,  34 
Pac.  720;  Kelley  v.  Wilson,  21  111.  App.  141 ; 
Kelley  v.  Fourth  of  July  Min.  Co.  10  Mont. 
484,  41  Pac.  273. 

Messrs.  Davis  &  Hilly  for  respondent: 

The  plaintiff  was  a  fellow  servant  of  Ti- 
mon  and  Cooper. 

2Joyes  v.  Wood,  102  Cal.  389,  36  Pac.  766; 
Callan  v.  Bull,  113  Cal.  693,  45  Pac.  1017; 
Donnelly  v.  San  Francisco  Bridge  Co.  117 
Cal.  417,  49  Pac.  659. 

That  the  three  were  fellow  servants  was  a 
matter  of  law,  to  be  determined  by  the  court. 

Callan  v.  Bull,  113  Cal.  593,  45  Pac.  1017; 


NOTB. — ^As  to  the  necessity  of  famishing  a 
safe  place  for  miners  to  work,  see  Consolidated 
Coal  A  Min.  Co.  v.  Floyd  (Ohio)  25  L.  R.  A. 
848.  and  note;  Petals  v.  Aurora  Iron  Min.  Co. 
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(Mich.)  32  L.  R.  A.  485;  Turner  v.  St.  Clair 
Tunnel  Co.  (Mich.)  86  L.  R.  A.  184,  47  L.  R.  A. 
112 :  also  Williams  v.  Thaeker  Coal  ft  Coke  Co. 
(W.  Va.)  40  L.  R.  A.  812. 
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Donnelly  v.  San  Francisco  Bridge  Co.  117 
•Cal.  417,  49  Pac.  559. 

The  employer  is  not  liable  to  one  who  is 
injured  by  the  negligence  of  a  fellow  servant, 
though  working  in  different  capacities  and 
upon  different  grades  of  work. 

Xoyes  V.  Wood,  102  Cal.  389,  36  Pac.  766; 
Callan  v.  Bull,  113  Cal.  593,  45  Pac.  1017; 
Butler  V.  Townaend,  126  N.  Y.  105,  26  N.  E. 
1017. 

In  this  case,  and  for  the  purpose  of  the 
question  involved,  the  employer  did  not  fur- 
nish the  "place"  for  the  meji  to  woi-k  in. 

Callan  v.  Bull,  113  Cal.  593,  45  Pac.  1017. 

The  nature  of  the  work  he  engaged  to  do, 
— wheeling  away  the  rock  as  it  was  blasted 
down, — and  the  character  and  condition  of 
the  tunnel  itself,  were  open,  visible  facts,  seen 
and  known  by  the  plaintiff  from  the  first, 
and  whatever  dangers  were  incident  to  the 
employment  were  a  matter  of  common  knowl- 
edge, and  the  plaintiff  assumed  the  risks  of 
such  employment. 

Vaughn  v.  California  C.  R.  Co,  83  Cal.  18, 
23  Pac.  215;  Lovejoy  ▼.  Boston  d  L.  R,  Corp. 
125  Mass.  79,  28  Am.  Rep.  206;  Smith  v. 
Peninsular  Car  Works,  60  Mich.  500,  27  N. 
W.  662;  14  Am.  &  Eng.  Enc.  Law,  p.  42. 

The  risks  thus  assumed  by  the  employee 
include  as  well  those  dangers  which  arise  in 
the  course  of  the  employment  as  those  which 
exist  at  its  commencement. 

Sowden  v.  Idaho  Quartz  Min.  Co.  55  Cal. 
443. 

Chipman,  C,  filed  the  following  opinion: 
Action  to  recover  damages  for  personal  in- 
Jury  while  working  in  a  tunnel.  The  plead- 
ings are  verified.  The  cause  was  tried  by  a 
jury,  and  at  the  close  of  plaintiff's  evidence* 
the  court  granted  defendant's  motion  for 
judgment  of  nonsuit.  The  appeal  is  from 
the  judgment  and  from  an  order  denying  mo- 
tion for  new  trial. 

Plaintiff  introduced  evidence  tending  to 
show  the  following  facts:  Defendant  was 
engaged  in  the  construction  of  a  tunnel  at 
Baker's  Beach,  in  San  Francisco,  and  plain- 
tiff was  eniplo^'ed  by  defendant  as  a  laborer, 
his  duty  being  to  load  and  haul  away  rock 
and  debris  from  this  tunnel  with  a  wheel- 
barrow. He  was  inexperienced  in  running 
tunnels,  and  was  working  with  experienced 
miners,  who  were  skilled,  and  had  had  long 
experience  in  such  work.  He  had  been  work- 
ing six  and  one  half  days  when  the  accident 
happened  by  which  he  was  injured.  The 
tunnel  ran  into  the  face  of  a  receding  rock 
bluff  which  rose  up  from  the  ocean  beach. 
As  driven  in  at  that  time,  it  measured  about 
18  feet  at  the  bottom  and  about  15  feet  at  the 
top,  and  was  8  feet  wide  and  9  or  10  feet 
high.  Defendant  had  a  superintendent,  who 
was  in  charge  of  the  work,  and  employed  the 
men,  and  who  visited  the  tunnel  once  or  twice 
a  day,  but  gave  no  instructions  to  the  men 
concerning  the  work,  except  generally  for 
them  to  go  on  with  the  tunnel ;  and  he  never 
gave  any  instructions  to  the  plaintiff,  except 
that  when  he  employed  plaintiff  he  directed 
him  to  wheel  out  the  stuff  which  was  blasted 
down  or  loosened.  On  the  day  of  the  acci- 
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dent  the  plaintiff,  having  laid  some  planks 
upon  which  to  run  his  wheelbarrow,  was  ar- 
ranging these  planks  on  the  bottom  of  the 
tunnel,  when  a  rock,  weighing  about  1,000 
pounds,  fell  from  the  corner  or  angle  where 
the  roof  and  wall  met,  about  10  feet  from 
the  mouth  and  8  feet  from  the  back  end  of 
the  tunnel,  breaking  plaintiff's  leg,  driving 
the  bones  out  through  the  flesh,  and  serious- 
ly injuring  him.  The  rock  fell  quickly,  with- 
out giving  opportunity  to  escape,  and  plain- 
tiff heard  no  noise  before  it  fell.  The  tun- 
nel had  passed  this  place  three  or  four  days 
before  the  rock  fell.  The  rock  which  fell 
differed  from  the  others  "in  that  it  had  a 
kind  of  diamond-shaped  point  projectin*: 
into  the  tunnel,"  and  was  in  size  about  2  by 
2y2  feet  Before  it  fell,  "plaintiff  did  not 
notice  any  definite  boundaries  around  it,  nor 
whether  the  edge  of  the  rock  could  be  seen; 
that  he  had  noticed  this  rock  hanging  there 
for  three  or  four  days  before  it  fell."  Ti- 
nion,  one  of  the  miners  helping  to  drive  the 
tunnel, — a  witness  for  plaintiff, — ^testified: 
"That  the  bluff  into  which  the  tunnel  was  be- 
ing driven  was  seamy  rock.  That  he  thought 
the  tunnel  should  have  been  timbered  three 
or  four  days  before,  to  prevent  the  fallin*: 
of  rock,  and  make  it  reasonably  saf<' 
.  .  .  That  for  three  or  four  days  he  (Ti- 
mon)  had  thought  that  rock  dangerous  [re- 
ferring to  the  rock  which  did  the  injury], 
but  that  there  was  no  visible  cleavage  or 
breaking  around  the  rock."  He  "didn't  tell 
plaintiff  it  was  dangerous,  or  say  anything 
to  him  about  it,  beoiuse  he  didn't  think  it 
his  business  to  spuik  about  it."  He  spoke 
to  the  other  two  men  about  it,  and  they  paid 
no  attention  to  it.  The  rock  could  not  be 
seen  from  the  surface,  but  only  inside.  .\ 
small  stream  of  water  ran  down  the  face  of 
the  bluff  over  the  tunnel,  and  the  wall  of  the 
tunnel  where  this  rock  was  located  was 
damp,  and  he  thought  this  water  seeping 
through  would  loosen  the  rock,  ''and  let  it 
fall  sooner  than  it  otherwise  would,  on  ac- 
count of  its  not  being  timbered."  The  other 
two  miners  "were  trying  to  let  the  rock  hang 
until  they  had  got  another  center.  They  left 
it,  thinking  perhaps  it  would  stay  there. 
That  the  way  to  have  made  the  tunnel  rea- 
sonably safe  for  the  men  working  in  it  would 
have  been  to  have  timbered  it."  He  was 
asked  if  there  were  not  timbers  there  for  this 
tunnel.  He  answered :  "There  was  none  be- 
fore the  rock  fell.  There  were  no  timber? 
there  before  the  rock  fell.  They  were  on  the 
ground,  I  guess,  but  we  did  not  hanre  them  in 
the  tunnel."  Being  again  asked,  he  an- 
swered: "No  timbers  were  there  until  the 
rock  fell ;  not  that  1  saw ;  not  for  the  tunnel. 
There  were  timbers  there  for  the  sewer,  but 
they  had  no  timbers  in  the  tunnel  until  the 
rocic  fell  upon  the  man."  He  further  testi- 
fied that  they  had,  a  half  an  hour  before  the 
accident,  fired  some  blasts,  and  he  was  pick- 
ing down  the  loose  rock  from  the  blasts  when 
the  rock  fell,  and  plaintiff  stood  near  him. 
Their  custom  was  to  light  the  fuse  to  fire  the 
blasts,  and  go  out  to  await  the  explosion,  and 
then  return  quickly,  and  "by  using  the  pick, 
and  striking  the  walls  and  listening,  would 
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discover  where  rock  had  been  loosened,  and 
was  liable  to  fall,  and  pick  that  down,  in  or- 
der  to  avoid  the  dajiger  of  falling  rock." 
This  was  done  just  before  the  accident.  A 
blast  had  been  put  in,  in  the  front  of  the 
tunnel,  and  one  opposite  this  rock  at  the  top 
of  the  tunnel,  and  one  opposite,  near  the  bot- 
tom. After  the  explosion,  witness  went  into 
the  tunnel,  and  "was  pidcing  down  the  loose 
rock.  The  plaintiff  went  about  adjusting 
the  planks  on  which  to  run  the  wheel 
barrow."  At  this  time  it  was  "the 
rook  fell,  and  without  noise,  and  plain- 
tiff received  his  injuries."  Sheridan,  a  wit- 
ness for  plaintiff,  testified:  That  he  had 
been  engaged  thirty  years  in  constructing 
tunnels,  and  had  gone  out  to  look  at  this 
ground  with  a  view  to  bidding  on  the  con- 
tract 

Q.  And  from  your  observation  of  it,  and 
your  experience  as  a  miner,  I  will  ask  you 
whether  it  is  ground  of  such  character  as, 
to  insure  reasonable  safety  in  tunneling, 
would  or  would  not  require  timbering. 

A.  That  would  depend  altogether  upon  the 
size  of  the  excavation. 

Q.  Suppose  the  excavation  was  a  tunnel 
of  about  10  feet  wide  and  10  feet  highT 

A,  In  that  character  of  rock,  I  should 
judge  that  it  would  require  some  timbering. 

He  further  testified  that  many  tunnels 
are  run  without  timbering,  depending 
upon  the  hardness  of  the  rock  and  the 
course  of  the  cleavage  and  circumstances 
of  the  case ;  that  it  is  not  customary  in  small 
tunnels  to  timber,  depending  upon  circum- 
stances; that  a  practical  miner  understands 
all  these  matters,  and,  if  he  wants  to  work 
in  a  dangerous  place,  it  is  his  own  risk ;  "but 
he  should  insist  upon  having  it  timbered 
where  the  character  of  the  rock  is  danger- 
ous,— where  it  is  seamy;"  that  the  timber- 
ing is  generally  done  by  the  miners,  but  not 
always;  that  experienced  miners  are  often 
deceived,  "amd  something  falls  in  where  they 
have  thought  the  tunnel  safe,"  and  "often 
where  it  lo^s  as  if  the  walls  of  the  tunnel 
might  fall  in  it  does  not  fall,  but  remains." 

1.  Respondent  devotes  some  attention  to 
the  evidence  of  the  witness  Timon  to  show 
that  it  is  susceptible  of  a  different  meaning 
than  that  given  it  by  appellant,  and  other- 
wise comments  upon  the  weight  of  certain 
evidence.  For  example,  that  the  result  of 
Timon's  testimony  was  that  timbers  were  at 
the  tunnel,  ready  to  be  used  for  timbering, 
and  not,  as  claimed  by  appellant,  that  there 
were  no  timbers  there  except  for  the  sewer. 
The  motion  for  nonsuit  admits  the  truth  of 
plaintiff'?  evidence,  and  every  inference  of 
fact  that  can  be  legitimately  drawn  there- 
from, and  upon  such  motion  the  evidence 
should  be  interpreted  most  strongly  against 
defendant.  Ooldstone  v.  Merchants*  Ice  d 
Cold-Storage  Co,  123  Oal.  626,  56  Pac.  776. 
This  rule  must  be  applied  to  all  the  evidence 
submitted  by  plaintiff. 

2.  The  contention  of  respondent  may  be 
summarized  as  follows:  That  the  three  ex- 
perienced employees  and  plaintiff  were  fd- 
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low  servants,  and  this  fact  was  for  the  court 
to  determine;  that  the  injury  resulted  from 
the  negligence  of  these  men,  and,  if  the  duty 
of  removing  the  dangerous  rock  rested  more 
directly  upon  the  skilled  and  experienced 
workmen,  still  the  rule  applies  to  all  fellow 
ser\'ants,  though  working  in  different  capa- 
cities, and  the  eu>ployer  is  not  liable  to  one 
who  is  injured  by  the  negligence  of  another ; 
that,  though  it  be  the  duty  of  the  employer 
to  furnish  the  employee  a  safe  place  in  which 
to  work,  in  the  present  case  the  rule  has  no 
application,  because  the  employer  did  not 
f  ui-niflh  the  place,  but  plaintiff  and  the  other 
three  furnished  the  place  foy  making  the  tun- 
nel (citing  Gallon  v.  Bull,  113  Cal.  603,  46 
Pac.  1017)  ;  that  the  nature  of  the  work  to 
be  done  by  plaintiff  and  the  condition  of  the 
tunnel  were  visible  facts,  and  the  dangers  of 
the  emplo^nnent  known  to  him,  and  lie  as- 
sumed the  risks  ( citing  Vaughn  v.  California 
C.  R,  Co.  83  Cal.  18,  23  Pac.  216,  and  other 
cases) ;  and,  finally,  that  the  facts  show  con- 
tributory negligence.  The  complaint  charges 
"that  said  defendant,  in  violation  of  ite  duty 
to  furnish  this  plaintiff  with  a  safe  place  to 
work,  negligently  and  qarelessly  failed  to 
properly  or  at  all  brace  or  timber  said  tun- 
nel." This  allegation  is  not  denied.  The 
evidence  tends  to  show  that  the  materials 
through  which  the  tunnel  was  being  driven 
were  of  a  character  requiring  it  to  be  tim- 
bered to  be  reasonably  safe.  The  superinten- 
dent having  charge  of  the  work  visited  the 
tunnel  once  or  twice  a  day,  and  must  be  pre- 
sumed to  have  known  as  much  as  his  work- 
men with  regard  to  the  general  requiremente 
to  make  the  place  reasonably  safe  from  a  dan- 
ger, such  as  befell  plaintiff,  even  though  it 
does  not  appear  that  he  had  actual  knowl- 
edge of  this  particular  overhanging  rock; 
and  it  was  his  duty  to  ascertein  the  condi- 
tion of  the  tiinnel  as  to  ite  safety.  Among 
the  requirements  necessary  to  the  safety  of 
the  workmen,  as  the  evidence  tends  to  show, 
were  timbers  to  be  placed  in  the  tunnel ;  and 
the  evidence  also  tends  to  show  that  none 
were  supplied  for  this  purpose,  although 
there  were  timbers  for  the  sewer.  I  cannot 
agree  with  respondent's  counsel  that  the 
rule  of  law  whicji  requires  the  master  to  fur- 
nish a  safe  place  in  which  his  servants  may 
work  does  not  apply  to  this  case  as  it  pre- 
sente  itself.  What  further  evidence  might 
disclose  is  not  now  to  be  considered.  In  Cal- 
lan  V.  Bull,  relied  upon  by  respondent,  the 
facte  presented  a  different  case  from  this. 
There  the  workmen  were  engaged  in  con- 
structing a  jetty.  To  do  this,  certain  tempo- 
rary structures  were  necessary,  and  it  was 
through  the  defecte  in  one  of  these  that  the 
injury  occurred.  In  speaking  of  the  rule  we 
are  now  considering  the  court  said :  "Mani- 
festly, the  place  at  which  the  work  was  to  be 
done  was  not  provided  by  the  defendant,  nor 
can  it  be  said  that  different  portions  of  the 
work  in  which  the  laborers  might  be  engaged 
as  it  processed  was  the  'place'  furnished  by 
their  employer,  within  the  meaning  of  the 
above  rule,  or  that  the  bent  or  trestle,  from 
which  was  suspended  the  mat  on  which  the 
plaintiff  was  at  work  at  the  time  of  his  in- 
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jury,  was  one  of  the  appliances  to  be  fur- 
niehed  by   the  defendant."    The  soundness 
of  these  views  need  not  be  and  is  not  ques- 
tioned.    Elsewhere  in  the  opinion  it  was  said 
that  the  rule  "has  no  application  when  the 
place  at  which  the  work  is  to  be  done,  or  the 
appliances  for  doing  the  same,  are  to  be  pre- 
pared by  the  servant  himself.     If  the  appli- 
ance is  furnished  by  the  master  for  the  pur- 
pose of  enabling  the  servants  to  perform  the 
work  in  which  they  are  to  be  engaged,  he  is 
required  to  see  that  it  shall  be  reasonably 
safe  for  that  purpose ;  but,  if  the  preparation 
of  that  appliance  is  a  part  of  the  work  which 
the  servant  is  required  to  perform,  the  mas- 
ter is  not  liable  for  any  defect  in  its  prepa- 
ration."    Among  the  cases  cited  in  support 
of  the  opinion  is  Coal  d  Min.  Co.  v.  Clay,  51 
Ohio  St.  542,  sub  norn.  Consolidated  Coal  <€ 
Min.  Co.  y.  Floyd,  26  L.  R.  A.  848,  38  N.  E. 
610,  where  certain  laborers  in  a  coal  mine 
were  injured  by  the  falling  in  of  the  roof 
by     reason   of     its   not    ^ing   sufficiently 
propped,   and    the   court    held   that    ''the 
place  was   not   furnished   as   in   any   sense 
a    permanent  place  of    work,  but    was   a 
place  in  which  surrounding  conditions  were 
constantly  changing,  and,  instead  of  being  a 
place  furnished  by  the  master  for  the  em- 
ployees, within  the  spirit  of  the  decisions  re- 
ferred to,  was  a  place  the  furnishing  and 
preparation  of  which  was  in  itself  part  of 
the  work  which  they  were  employed  to  per- 
form."    What  was  said  in  Callan  v.  Bull, 
and  what  we  find  in  the  Ohio  case,  must  be 
read   in   the  light  of  the  facts  before   the 
court.     Where  a  permanent  tunnel  is  driven 
into  a  mountain  to  open  up  veins  of  mineral, 
or  pierces  a  mountain  to  furnish  a  perma- 
nent bed  for  a  railroad,  we  think  tha£,  as 
fast  as  it  is  completed,  the  finished  timnel 
becomes  an  appliance  or  means  furnished  by 
the  master  by  which  the  remaining  work  is 
to  be  prosecuted.     Some  of  the  great  railroad 
tunnels  of  this   century — for  example,  the 
Hoosac   and   Mont  Cenis   tunnels — required 
years  for  their  completion  from  end  to  end. 
It  would  be  most  unreasonable  to  hold  that 
the  laborer  employed  upon  the  unfinished  por- 
tion of  one  of  these  tunnels  must  take  a  fel- 
low servant's  risk  in  passing  through  miles  of 
completed  work  to  get  to  his  place  of  employ- 
ment.    Nor  can  we  see  that  the  case  would 
be  different  where  he  himself  helped  to  com- 
plete the  finished  portion.     The  evidence  be- 
fore us  is  not  entirely  clear  as  to  whether  the 
tunnel  in  question  was  completed  at  the  point 
where  the  accident  occurred,  so  as  to  bring  it 
within  the  reason  of  the  rule  we  are  discuss- 
ing, but  there  was  not  sufficient  evidence  on 
the  point  to  justify  the  court  in  holding  that 
portion  of  the  tunnel  not  to  be  completed  in 
the  sense  we  are  considering  a  completed  tun- 
nel.    The  evidence  is  that  the  tunnel   had 
been  driven  in  about  18  feet,  and  that  it  was 
about  8  feet  wide  and  from  9  to  10  feet  high ; 
that  the  rock  that  fell  was  in  the  top  of  the 
tunnel,  and  was  about  10  feet  from  the  mouth 
and  8  feet  from  the  back  end  of  the  tunnel ; 
that  the  tunnel  had  passed  the  place  where 
the    rock    fell    about    three    or    four    days. 
These  expressions  seem  to  imply  a  completed 
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tunnel  to  the  extent  named;  at  least  must  be 
so  taken  on  this  motion.  There  is  other  evi- 
dence showing  that  for  some  reason,  not  fully 
nor  intelligently  explained,  two  blasts  were 
put  in  the  side  of  the  tunnel  opposite  where 
the  fatal  rock  was  banging.  This  might 
possibly  imply  tliat  at  that  point  the  tunnel 
was  not  entirely  completed.  We  do  not 
think,  however,  that  we  are  sufficiently  en- 
lightened by  the  evidence  as  now  before  the 
court  to  warrant  us  in  saying  that  it  takes 
the  case  out  of  the  rule  we  are  considering. 
VVe  do  not  think  that  the  court,  on  this  mo- 
tion, should  assume,  on  such  evidence  as  this, 
to  say  that  the  tunnel  was  not  completed  at 
the  jpoint  in  question,  and  that  at  that  par- 
ticular point  the  "place"  was  not  such  as  it 
was  the  duty  of  the  employer  to  furnish  and 
to  see  that  it  was  reasonably  safe. 

I  think  the  view  we  have  taken  of  the  rule 
under  consideration   is   fully   supported  in 
Union  P.  R.  Co.  v.  Jarvi,  10  U.  S.  A  pp.  439, 
63  Fed.  Rep.  65,  3  C.  C.  A.  433,  and  in  KelJey 
V.  Fourth  of  July  Min.  Co.  10  Mont.  484,  41 
Pac.  273.     In  the  first  of  these  cases  Jarn 
was  a  coal  miner.     He  was  injured  by  a  rock 
falling  upon  him  from  the  roof  of  one  of  the 
tunnels  by  which  he  Lad  access  to  tiie  place 
where  his  particular  work  called  him.     The 
case  was  heard  before  Caldwell  and  Sanborn, 
circuit  judges,   and  Shiras,  district  judge. 
The  opinion  presents  a  careful  review  of  the 
law  upon  the  question  here.     The  court  said: 
"It  is  the  duty  of  the  employer  to  exercise 
ordinary  care  to  provide  a  reasonably  safe 
place  in  which  his  employee  may  perform 
his  service.     It  is  his  duty  to  use  diligence 
to  keep  this  place  in  a  reasonably  safe  condi- 
tion, so  that  his  servant  may  not  be  exposed 
to  unnecessary  and  unreasonable  risks.     The 
care  and  diligence  required  of  the  master  is 
such  as  a  reasonably  prudent  man  would  ex- 
ercise under  like  circumstances  in  order  to 
protect  his  servants  from  injury.     It  mustbe 
commensurate  with  the  character  of  the  serv- 
ice required,  and  with  the  dangers  that  a 
reasonably   prudent  man   would   apprehend 
under  the  circumstances  of  each  particular 
case.     .     .     .     For  a  failure  to  exercise  this 
care,  resulting  in  injury  to  the  employee,  the 
employer  is  liable;  and  this  duty  and  liabil- 
ity extend,  not  only  to  the  unreasonable  and 
unnecessary  risks  that  are  known  to  the  em- 
ployer, but  to  such  as  a  reasonably  prudent 
man  in  the  exercise  of  ordinary  diligence — 
diligence    proportionate  to    the   occasion- 
would  have  known  and  apprehended."    Fur- 
ther, as  to  the  duty  of  the  master  and  the 
rights  of  the  servant,  it  was  said:     "The 
latter  [the  servant]  has  a  right  to  presume, 
when  directed  to  work  in  a  particular  place, 
that  the  master  has  performed  his  duly,  and 
to  proceed  with  his  work  in  reliance*  upon 
this  assumption,  unless  a  reasonably  prudent 
and  intelligent  man  in  the  performance  of  his 
work  as  a  miner  would  have  learned  facts 
from  which  he  would  have  apprehended  dan- 
ger to  himself."     Upon  the  question  of  con- 
tributory negligence  it  was  said:     "The  de- 
grees of  care  required  of  the  master  and  serv- 
ant also  differ,  because  defects  in  a  piece  of 
machinery  or  in  the  roof  of  a  mine  that  to 
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the  eye  of  a  competent  inspector,  such  as  the 
master  employs,  portend  unnecessary  and  un- 
reasonable risks  and  great  danger,  may  have 
no  significance  to  a  laborer  or  miner  who 
has  had  no  experience  in  watching  and  car- 
ing for  machinery  or  roofs  of  slopes  in  a 
mine;  and  the  latter  is  not  chargeable  with 
contributory  negligence  simply  because  he 
sees  or  knows  the  defects,  unless  a  reason- 
ably intelligent  and  prudent  man  would,  un- 
der like  circumstances,  have  known  or  ap- 
prehended the  risks  which  those  defects  in- 
dicate. The  dangers  and  defects  merely 
must  have  been  so  obvious  and  threatening 
that  a  reasonably  prudent  man  would  have 
avoided  them,  in  order  to  charge  the  servant 
with  contributory  negligence."  These  prin- 
ciples are  supported  by  numerous  cases  cited 
in  the  opinion,  and  seem  to  us  a  clear  and 
sound  exposition  of  the  law.  Applying  these 
rules  of  law  to  the  facts  of  this  case,  ought 
the  court  to  have  nonsuited  the  plaintiff? 
In  actions  like  the  present  one,  questions  of 
negligence  are  for  the  jury  to  determine ;  and 
it  is  only  when  the  facts  are  undisputed,  and 
are  such  that  reasonable  men  can  fairly  draw 
but  one  conclusion  from  them,  that  the  ques- 
tion of  negligence  is  ever  considered  one  of 
law  for  the  court.  Union  P.  R,  Co,  v.  Ja/rvi, 
10  U.  S.  App.  439,  63  Fed.  Rep.  65,  3  C.  C. 
A.  433,  and  cases  cited.  We  do  not  think 
the  case,  as  it  comes  to  us  here,  is  one  where 
all  reasonable  men  must  draw  the  inference 
that  the  plaintiff  was  guilty  of,  or  the  de- 
fendant free  from,  negligence.  In  Kelley  v. 
Fourth  of  July  Min,  Go,  41  Pac.  273,  plain- 
tiff was  working  in  a  mine,  and  wus  an  ex- 
perienced miner.  His  work  was  at  the  face 
of  the  tunnel  which  he  was  helping  to  run. 
He  was  injured  by  the  falling  of  rock  from 
the  roof  of  the  tunnel  a  short  distance  behind 
where  he  worked.  The  facts  were  not  in  all 
particulars  as  in  this  case,  but  they  pre- 
sented the  question  now  before  us,  and  it  was 
decided  that:  "Where  a  miner  is  engaged 
in  running  a  tunnel,  drilling  and  blasting 
from  its  face,  the  employer  is  bound  to  fur- 
nish a  safe  place  for  work  by  using  proper 
precautions  to  prevent  the  falling  of  the  roof 
of  that  part  of  the  tunnel  already  created, 
and  by  keeping  the  floor  so  free  of  dibria  as 
not  to  obstruct  his  escape  in  case  of  accident." 
(Syllabus.)  16  Mont.  484.  Plaintiff  had  no 
knowledge  of  or  experience  in  running  tun- 


nels. He  neither  knew,  and,  because  he  was 
inexperienced,  had  not  the  means  of  knowing, 
that  the  tunnel  was  unsafe  without  timbers, 
lie  saw  this  overhanging  rock,  but  it  pre- 
sented to  him  no  evidences  of  loosening,  and 
no  cleavage  from  around  its  edges  was  visi- 
ble, and  it  was  high  above  his  head,  and  be- 
yond his  reach.  His  fellow  servants  were 
skilled  in  mining,  and  they  gave  him  no 
warning,  although  at  least  one  of  them 
thought  it  liable  to  fall.  The  superinten- 
dent visited  the  mine  daily,  and  he  gave  no 
warning  and  took  no  bteps  for  the  safety  of 
plaintiff.  A  witness  of  long  experience  in 
running  timnels  testified  that,  in  his  opinion, 
the  tunnel  would  require  some  timbering,  and 
in  this  opinion  he  was  corroborated  by  the 
witness  Timon.  We  cannot  say  that  the 
facts  were  such  that  the  court  had  the  right 
to  consider  the  question  of  negligence  in- 
volved as  one  of  law  for  the  court. 

We  do  not  deem  it  necessary  to  discuss  the 
other  points  made  by  defendant,  for,  conced- 
ing that  the  men  on  the  work  were  fellow 
servants,  it  was  still  the  duty  of  defendant 
to  furnish  them  a  reasonably  safe  place  in 
which  to  work.  Whether  the  nature  of  the 
work  to  be  done  by  plaintiff  and  tJiie  condition 
of  the  tunnel  were  visible  facts,  and  the  dan- 
gers of  the  employment  were  known  to  plain- 
tiff, were  questions  of  fact  as  to  which  there 
was  at  least  some  evidence  which  should  have 
gone  to  the  jury.  The  decision  of  the  lower 
court  seems  to  have  turned  on  the  proposi- 
tion that  the  case  was  similar  to  Gallon  v. 
Bull,  and  was  controlled  by  the  rules  applied 
in  that  case.  But  we  think  the  circum- 
stances attending  the  injury  in  this  case 
clearly  distinguishable  from  those  found  to 
exist  m  Gallon  v.  Bull,  and  that  the  cases  in 
53  Fed.  and  41  Pac.,  supra,  more  nearly  illus- 
trate the  principles  which  should  govern 
here.  It  is  advised  that  the  judgment  and 
order  should  be  reversed. 

We  concur:     Gray,  C;  Haynea,  C. 

Per  Ovrlamt 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  are  re- 
vei'sed, 

MoFarlandt  J.: 

1  dissent,  and  think  that  the  judgment 
should  be  aifirmed. 


CONNECTICUT  SUPREME  COURT  OF  ERRORS. 


F.  ROMEO,  Appt,, 

V. 

Guiseppe   MARTUCCI. 
( Conn ) 

1.    An    ordinary    contract    of    conalflrn- 
ment    doen    not    estop   the    conaigrnor 

from  setting  up  his  title  as  against  an  Inno- 
cent purchaser  of  the  goods  from  the  con- 
slgnee,  who  buys  them  on  the  same  day  the 

NoTB. — As  to  the  title  to  goods  consigned  to 
an  agent  for  sale,  see  also  Barnes  Safe  &  Lock 
Co.  V.  Bloch  Bros.  Tobacco  Co.  (W.  Va.)  22  L. 
R.  A.  850;  also  Arbuckle  Bros.  v.  Klrkpatrlck 
(Tenn.)  36  L.  R.  A.  285 
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goods  are  received,  as  part  of  his  purchase  of 
.  the  entire  stock  and  business. 
a.  The  sale  of  900ds  recelTCd  on  con« 
■larnntent  1m  not  Tritliin  the  scope  of 
the  conslgrnee**  anthorltx*  so  as  to  pass 
title  to  them  even  to  an  Innocent  purchaser, 
when  made  on  the  day  the  goods  are  received, 
as  part  of  the  sale  of  the  entire  stock,  fix- 
tures, goodwill,   and  business. 

(Andrews,  Ch,  J,,  and  Halh  J'$  dissent.) 

(January  4,  1900.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Court  of  Common  Pleas  for  New  Ha- 
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ven  County  in  favor  of  defendant  in  an  ac- 
tion brought  to  recover  possession  of  certain 
groceries  which  had  been  consigned  by  plain- 
tiff to  a  third  person  for  sale  at  retail,  and 
sold  by  him  to  defendant  in  gross  without 
any  accounting  for  the  proceeds.     Reversed, 

Statement  by  Hamersley,  J.: 

The  finding  stated  the  facts  on  which  judg- 
ment is  founded  as  follows:  "(1)  The 
plaintiff,  F.  Romeo,  is  in  business  in  the  city 
of  New  York,  engaged  in  the  wholesale  gro- 
cery, provision,  and  wine  business  under  the 
name  of  F.  Romeo  &  Co.  (2)  On  January 
3,  1899,  through  F.  S.  Savarese,  his  agent  at 
New  Haven,  the  plaintiff  agreed  to  ship  to 
Orlando  Ricciarddii  &  Bro.,  then  engaged  in 
the  retail  grocery  business  at  169  Wallace 
street,  in  said  New  Haven,  a  lot  of  groceries, 
being  the  goods  more  specifically  described  in 
the  complaint  in  this  action,  of  the  value  of 
$550.57,  which  goods  were  shipped  to  said 
Ricciardelli  &  Bro.  upon  consignment,  to  be 
sold  by  them  at  retail  in  their  business  as 
retail  grocers  in  their  store  at  New  Haven ; 
the  title  to  said  goods  to  remain  in  the  plain- 
tiff until  the  same  were  sold  at  retail;  the 
said  Ricciardelli  &  Bro.  acting  as  agents  for 
the  plaintiff,  and  to  account  to  the  plaintiff 
from  time  to  time  for  the  proceeds  of  such 
sales;  said  goods  to  be  returned  if  not  sold 
by  the  said  Ricciardelli  &  Bro.  Said  goods 
were  shipped  January  11,  1890,  and  received 
by  said  Ricciardelli  &  Bro.,  at  New  Haven, 
January  20,  1890.  (3)  The  defendant  re- 
sides in  New  York,  and  is  in  the  business  of 
supplying  laborers  to  contractors,  and  heard, 
through  a  barber,  whose  name  was  unknown 
to  him,  that  the  store  and  business  of  Ric- 
ciardelli was  for  sale.  This  was  prior  to 
January  20,  1899.  He  came  to  New  Haven 
on  said  January  20,  1880,  went  to  the  store, 
examined  it,  made  inquiries  in  regard  to  the 
character  of  the  Ricciardelli  brothers,  and 
about  the  store,  and  thereupon,  returning, 
agreed  with  said  Ricciardelli  &  Bro.  to  buy 
the  business  and  stock  at  said  store  for  $96.5. 

(4)  The  defendant  and  Ricciardelli  &  Bro. 
went  to  the  office  of  one  Joseph  R.  Manning, 
who  is  engaged  in  the  real-estate  and  insur- 
ance business  in  New  Haven,  and  had  him 
draw  up  a  bill  of  sale  of  the  goods  in  said 
store  and  the  goodwill  of  said  business,  which 
said  bill  of  sale  was  executed  in  the  presence 
of  said  Manning,  a  copy  of  which  bill  of  sale 
IB  hereto  annexed,  and  marked  'Exhibit  A.' 

(5)  Said  Manning  saw  no  money  passed, 
and  had  no  part  either  in  payment  of  any 
money,  or  in  the  transfer  of  the  posses- 
sion *  of  said  goods.  (6)  The  defend- 
ant testified  that  he  paid  said  sum  of  $065 
to  said  Ricciardelli  for  said  goods,  and,  there 
being  no  evidence  to  contradict,  the  court 
finds  that  he  did  pay  said  sum  for  said  goods. 
(7)  The  goods  consigned  by  the  plaintiff  to 
Ricciardelli  &  Bro.  were  in  said  store,  and 
at  the  time  of  the  sale  were  a  part  of  the 
stock  transferred  in  the  sale,  and  there  ^vas 
nothing  to  indicate  that  they  were  held  by  said 
seller  on  any  different  terms  than  was  the  re- 
mainder of  the  stock.  Neither  was  any  no- 
tice given  to  the  defendant  that  anyone  had 
a  claim  on  said  goods.  (8)  The  price  paid 
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for  said  stock  and  goodwill  was  not  less  than 
a  reasonable  price  for  the  same.  (9)  The 
said  Ricciardelli  &  Bro.  put  the  defendant  in- 
to possession  of  said  store,  and  immediately 
left  town,  and  have  never  returned,  and  have 
never  accounted  to  the  plaintiff  for  said 
goods,  or  any  part  thereof.  ( 10)  The  plain- 
tiff, through  his  agents  F.  S.  Savarese,  upon 
the  following  day  learned  of  the  transfer,  and 
immediately  made  demand  upon  the  defend- 
ant for  said  goods.  The  defendant  refused 
to  give  up  and  deliver  the  same  to  the  plain- 
tiff.  (11)  The  plaintiff  thereupon  brought 
this  action  of  replevin.  Upon  these  facts  the 
plaintiff  claimed:  (a  )  That  the  alleged 
sale  from  Ricciardelli  Sl  Bro.  to  Martuoci 
was  not  bona  fide, but  fraudulent,  (b)  That 
the  defendant  was  not  in  the  lawfiil  posses- 
sion of  said  goods,  as  said  alleged  sale  was 
fraudulent  (c)  That  the  said  Ricciardelli 
&  Bro.  had  no  title  to  said  goods,  and  had  no 
right  or  authority  to  sell  the  same  as  a  whole 
to  the  defendant  or  any  other  person  whatso- 
ever, (d)  That  no  title  to  said  goods  passed 
to  the  defendant,  because  said  Ricciardelli 
&  Bro.  had  no  title  or  authority  to  sell  said 
goods  in  any  manner  or  form  except  at  retail 
in  their  business  as  retail  grocers,  (e) 
That  said  goods  were  the  lawful  property  of 
the  plaintiff,  and  he  was  entitled  to  the  im- 
mediate possession  thereof;  the  said  Ric- 
ciardelli k  Bro.  having  abandoned  the  same. 
(f)  That  the  defendant  had  no  title  in  said 
goods,  and  the  said  Ricciardelli  &  Bro.  had 
no  title  in  said  goods ;  that  the  title  was  and 
remained  in  the  plaintiff,  (g)  That  the 
said  Ricciardelli  &  Bro.  never  sold  said  goods 
to  the  defendant,  having  sold  him  only  what 
they  had  title  to,  as  appeared  by  the  cove- 
nant of  warranty  in  said  bill  of  sale.  The 
court  overruled  said  claims  of  the  plaintiff, 
and  rendered  judgment  for  the  return  of  the 
goods  replevied  in  said  action,  and  for  the  de- 
fendant to  recover  his  costs." 

Exhibit  A : 
Know  all  men  by  these  presents,  that  1, 
Orlando  and  Flora vanta  Ricciardelli,  of  the 
city  and  county  of  New  Haven,  state  of  Con- 
necticut, for  and  in  consideration  of  ($965) 
nine  hundred  and  sixty- five  dollars,  receipt 
of  which  is  hereby  acknowledged,  do  grant, 
bargain,  and  sell  unto  Guiseppe  Martucci. 
formerly  of  the  city  and  state  of  Ne\v  York, 
now  of  the  city  and  county  of  New  Haven. 
state  of  Connecticut,  all  of  the  stock,  fix- 
tures, implements,  tools,  household  furni- 
ture, and  goodwill  of  the  business  located  at 
160  Wallace  street,  in  said  New  Haven,  con- 
sisting of  stock  of  groceries,  provision^, 
meats,  candies,  cigars,  and  tobacco,  boxes, 
cases,  bottles,  jars,  and  all  other  apparatus 
for  holding  the  same,  that  is  now  contained 
in  the  said  store,  160  Wallace  street,  fixtures, 
seals,  furniture,  implements  of  business,  and 
all  other  tools  now  contained  in  the  store  No. 
160  Wallace  street,  including  bed,  stove,  two 
tables,  household  dishes,  while  contained  in 
the  rear  of  store  No.  160  Wallace  street,  the 
goodwill,  stock,  fixtures,  furniture,  and  tools 
UBed  in  his  business  as  a  grocer.  To  havo 
and  to  hold  the  said  granted  and  bargained 
property  as  described  above  unto  the  said 
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Guiseppe  Martucci,  his  heirs  and  afisigns, 
forever,  to  his  proper  use  and  behoof  forever ; 
and  the  said  Orlando  and  Fioravanta  Ric- 
ciardelli  does  vouch  himself  to  be  the  true 
and  lawful  owner  of  the  property  herein  re- 
ferred to,  and  has  a  good  and  lawful  right  and 
authoril^  to  sell  the  same  in  the  planner  as 
aforesaid.  And  he  does,  for  himself, 
his  heirs/  assigns,  and  administrators, 
forever  warrant  and  defend  the  said  Guiseppe 
Martucci  from  whatsoever  demand  they  or 
all  others  may  make.  In  witness  whereof, 
the  said  Orlando  and  Fioravanta  Ricciardelli 
have  hereunto  set  their  hand  and  seals  this 
20th  day  of  January,  1899. 

Orlando  Ricciardelli.     [L.  S.] 
Fioravanta  Riciardelli.     [L.  S.] 
The  said  Orlando  and  Fioravanta  Ricciar- 
delli acknowledge  the  same  to  be  their  free 
act  and  deed,   before  me,  this  29th  day  of 
January,  1899. 

Joseph  R.  Manning,  Notary  Public. 

Mr»  Rieliard  H,  Tjmer,  for  appellant: 

A  consignment  of  goods  for  sale  is  ordi* 
narily  a  bailment.  Inie  very  term  imports 
an  agency,  and  that  the  title  is  in  the  con- 
signor. 

Harris  v.  Coe,  71  Conn.  163,  41  Atl.  562; 
Siwrm  v.  Boker,  160  U.  8.  312,  37  L.  ed.  1093, 
14  Sup.  Ct.  Rep.  99 ;  RoLKer  v.  Great  Western 
Ins,  Co,  3  Keyes,  17 ;  Powell  v.  Wallace,  44 
Kan.  666,  25  Pac.  42. 

A  contract  or  agreement  under  which  the 
title  to  goods  is  not  at  any  time  to  pass  to 
the  purchaser  is  not  a  contract  of  sale, 
either  absolute  or  conditional,  and  therefore 
the  act  requiring  a  recording  of  certain 
agreements  does  not  apply. 

Pub.  Acts  1895,  chap.  2^12;  Harris  v.  Ooe, 
71  Conn.  105,  41  Atl.  662;  Johnson  y.  Allen, 
70  Conn.  744,  40  Atl.  1066. 

Fraud  in  most  cases  is  impossible  to  be 
proved  directly,  but  a  consideration  of  the 
condition  and  circumstances  of  the  parties 
and  the  character  of  the  transaction  gener- 
ally raises  an  inference  or  implication  of  its 
existence,  which,  unexplained,  as  in  this  case, 
supports  a  finding  of  fraud. 

Morford  v.  Peoky  46  Conn.  384. 

As  agents  of  the  plaintiff,  with  or  without 
any  agreement  with  the  plaintiff,  the  title 
to  said  goods  remained  in  the  plaintiff. 

Baker  v.  New  York  Nat.  Exch.  Bank,  100 
N.  Y.  31,  53  Am.  Rep.  150,  2  N.  E.  452;  Du- 
guid  V.  Edtcards,  60  Barb.  297. 

Persons  dealing  with  agents  are  bound  to 
take  jnotioe  of  the  extent  of  the  agents'  au- 
thority, and  any  transfer  not  authorized  cre- 
ates no  rights  in  the  purchaser  as  against 
the  principal. 

12  Am.  A  Eng.  Enc.  Law,  2d  ed.  p.  697; 
Ouerreiro  v.  Peile,  3  Barn.  A  Aid.  616; 
Kauifman  y.  Beasley,  64  Tex.  563;  Ladd  v. 
Franklin,  37  Conn.  62. 

And  it  makes  no  difference  that  the  pur- 
chaser did  not  know  of  the  agency  at  the  time 
he  made  the  purchase. 

Potter  y.  Dennison,  10  111.  590. 

A  bona  fide  purchaser  acquires  no  title  as 
against  the  principal,  when  the  agent  ex- 
reeds  his  authority. 
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Trudo  V.  Anderson,  10  Mich.  367,  81  Am. 
Dec.  796;  Parsons  v.  Webb,  8  Me.  38,  22  Am. 
Dec.  220;  Hodick  v.  Cobum,  68  Me.  170. 

No  on'3  can  give  what  he  has  not  himself, 
and  therefore  no  one  can  give  good  title  if 
he  has  no  good  title.  The  original  owner 
may  reclaim  his  property  wherever  it  may  be, 
and  take  it  without  any  payment  to  the  hold- 
ers. 

Parsons,  Contr.  620;  Dunn  v.  Hartford  d 
W.  H,  R.  Co.  43  Conn.  435;  Putnam  v.  Lom- 
phier,  36  Cal.  151. 

If  an  agent  sell  goods  to  a  person  in  a 
manner  not  within  the  scope  of  his  author- 
ity, the  principal  may  disamrm  the  sale  and 
recover  the  goods  from  the  vendee. 

Peters  v.  BalUstier,  3  Pick.  495;  Nash  y. 
Drew,  6  Gush.  422 ;  Shoninger  y.  Peabody,  57 
Conn.  42,  17  Atl.  278;  Broum  y.  M'Oran,  14 
Pet.  479,  10  L.  ed.  660. 

Possession  is  not  title. 

Ketchum  v.  Brennan,  63  Miss.  696;  Dunn 
V.  Hartford  d  W.  H.  R.  Co,  43  Conn.  436; 
Ballard  v.  Burgett,  47  Barb.  646. 

Where  there  is  a  condition  that  the  title 
shall  remain  in  the  vendor  until  payment,  se- 
curity, or  the  like,  such  condition  is  a  con- 
dition precedent  to  the  vesting  of  the  title  in 
the  vendee,  and  his  sale  before  the  fulfilment 
of  this  condition  confers  no  rights,  even  upon 
an  innocent  purchaser. 

Hirschom  v.  Oatiney,  98  Mass.  149;  Bal- 
lard V.  Burgett,  40  N.  Y.  314;  Hoichkiss  v. 
Hunt,  49  Me.  213;  Putnam  v.  Lamphier,  36 
Cal.  151;  Couse  v.  Tregent,  11  Mich.  66; 
Griifin  v.  Pugh,  44  Mo.  326 ;  Clark  y.  Wells, 
45  Vt.  4,  12  Am.  Rep.  187 ;  Clayton  v.  Hes- 
ter. 80  N.  C.  275;  Lee  Bros.  Furniture  Co,  v. 
Cram,  G3  Conn.  433,  28  Atl.  540. 

The  vendor  of  property  under  a  conditional 
bill  of  sale  may  reclaim  the  property,  even 
from  one  who  has  purchased  from  the  ven- 
dee in  good  faith  and  without  notice. 

C.  B.  Coitrell  d  Sons  Co.  v.  Carter  B.  d  Co. 
Corp.  173  Mass.  166,  63  N.  E.  375;  Went- 
worth  V.  8,  A.  Woods  Uach,  Co,  163  Mass. 
28,  39  N.  E.  414;  Hirschom  v.  Canney,  98 
Mass.  149 ;  Coggill  v.  Hartford  d  N.  H,  R. 
Co,  3  Gray,  546 ;  Ea  parte  Crawcour,  L.  R.  9 
Ch.  Div.  419;  Crawcour  v.  Baiter,  L.  R.  18 
Ch.  Div.  30;  Forbes  v.  Marsh,  15  Conn.  384; 
Lewis  V.  McCahe,  49  Conn.  149,  44  Am.  Rep. 
217. 

A  wholesaler  may  make  a  contract  with  a 
retailer,  that  he  may  dispose  of  goods  as  they 
may  be  called  for  at  retail,  but  as  between 
themselves  title  does  not  pass. 

Rogers  v.  Whitehouse,  71  Me.  222;  Bur- 
bank  V.  Crocker,  7  Gray,  159,  66  Am.  Dec. 
470;  Lexois  v.  McCahe,  49  Conn.  149,  44  Am. 
Rep.  217. 

An  agent  cannot  bind  his  principal  by  the 
disposition  of  goods,  except  in  the  ordinary 
course  of  business. 

12  Am.  &.  Eng.  Enc.  Law,  2d  ed.  p.  032; 
Commercial  Nat.  Bank  v.  Heilbronner,  108 
N.  Y.  439,  15  N.  E.  701 ;  Easton  v.  Clark,  35 
N.  Y.  225;  Neill  Bros.  v.  Billingsley,  49  Tex. 
ICl ;  Upton  V.  Suffolk  County  Mills,  11  Cush. 
586,  69  Am.  Dec.  163;  Jones  v.  Warner,  11 
Conn.  48;  Terry  y.  Bamberger,  44  Conn.  561 ; 
Macky  v.  Dillinger,  73  Pa.  '86. 

Persons  who  do  not  purchase  in  the  usual 
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course  of  trade,  of  a  consignee  or  holder  of 
property  under  a  conditional  sale,  can  ac- 
quire no  title  as  against  the  original  vendor. 

Whitney  v.  Katon,  16  Gray,  226;  Deshon 
V.  Bigeloxc,  8  Gray,  159;  Hench  v.  Eacock,  21 
Ind.  App.  444,  52  N.  E.  86;  Burbank  v. 
Cr'joker,  7  Gray,  169,  66  Am.  Dec.  470;  Rog- 
ers V.  WhitehoiMC,  71  Me.  222;  Lewis  v.  Mc- 
Cabe,  49  Conn.  141,  44  Am.  Rep.  217;  Rob- 
inson's Appeal,  63  Conn.  296,  28  Atl.  40; 
yew  Haven  Wire  Co,  Cases,  67  Conn.  386, 
5  L.  R.  A.  300,  18  Atl.  266;  Maok  v.  Story, 
67  Conn.  411.  18  Atl.  707. 

Mr.  James  E.  O'Connor,  for  appellee : 

Apparent  authority  operates  by  way  of 
estoppel,  and  takes  the  place  of  real  author- 
ity, when  some  innocent  person  has  acted  on 
the  appearance. 

Win  tun  v.  Hart,  39  Conn.  16;  Felta  v. 
Walker,  49  Conn.  93;  People  v.  Bank  of 
North  America,  75  N.  Y.  648;  Pickering  v. 
Busk,  15  East,  38;  Baltus  y.  Everett,  20 
Wend.  267,  32  Am.  Dec.  641. 

Plaintiff,  under  the  facts  found  by  the 
court,  is  estopped  from  following  his  goods 
into  the  hands  of  the  defendant. 

Baldwin  v.  Porter,  12  Conn.  482;  Brown 
V.  Wheeler,  17  Conn.  362,  44  Am.  Dec  650; 
Kinney  v.  Famsworth,  17  Conn.  361 ;  Roe 
V.  Jerome,  18  Conn.  138;  Pickering  v.  Busk, 
15  East,  38;  Saltus  v.  Everett,  20  Wend.  268, 
32  Am.  Rep.  541;  Barnard  v,  Campbell,  66 
N.  Y.  456;  Marine  Bank  v.  Fiske,  71  N.  Y. 
358;  Weaver  v.  Barden,  49  N.  Y.  286;  Mo- 
Neil  V.  Tenth  Nat.  Bank,  46  N.  Y.  329,  7  Am. 
Rep.  341 ;  Ne^v  York  d  N.  H,  R.  Co.  v.  Schuy- 
ler, 34  N.  Y.  30;  North  River  Bank  v.  Ay- 
mar,  3  Hill,  263 ;  Griswold  v.  Haven,  25  N. 
y.  695,  82  Am.  Dec.  380;  Armour  v.  Michi- 
gan C.  R.  Co,  65  N.  Y.  Ill,  22  Am.  Rep.  603 ; 
Mercluints'  Bank  v.  Griswold,  72  N.  Y.  472, 
28  Am.  Rep.  159;  Oermania  Nat.  Bank  v. 
Taaks,  101  N.  Y.  449,  5  N.  E.  70 ;  People  v. 
Bank  of  Noi'th  America,  75  N.  Y.  548. 

A  bona  fide  sale  of  goods,  within  the  ap- 
parent scope  of  a  factor's  authority,  is  valid 
against  the  owner. 

Pickering  v.  Busk,  15  East.  38;  Michigan 
State  Bank  v.  Gardner,  16  Gray,  362;  illi- 
nois  v.  Delafield,  8  Paige,  527 ;  H.  A.  Pren- 
tice Co,  V.  Page,  164  Mass.  281,  41  N.  E. 
279;  Fasten  v.  Clark,  36  N.  Y.  232;  Com- 
mercial Nat.  Bank  v.  Heilbronner,  108  N.  Y. 
444,  16  N.  E.  701 ;  Story,  Agency,  224,  225. 

If  the  true  owner  holds  out  another,  or  al- 
lows him  to  appear,  as  the  owner  of,  or  hav- 
ing full  power  of  disposition  over,  the  prop- 
erty, and  innocent  third  parties  are  thus  led 
into  dealing  with  such  apparent  owner,  they 
will  be  protected. 

McNeil  v.  Tenth  Nat,  Bank,  46  N.  Y.  329, 
7  Am.  Rep.  341 ;  Pickering  v.  Busk,  15  East, 
38 ;  Saltus  v.  Everett,  20  Wend.  268,  32  Am. 
Rep.  641;  Root  v.  French,  13  Wend.  570.  28 
Am.  Dec.  482 ;  Mowrey  v.  Walsh,  8  Cow.  238. 

Hamerslejt  J.,  delivered  the  opinion  of 
the  court: 

The  finding  is  in  some  respects  strongly 
suggestive  of  bad  faith  on  the  part  of  the  de- 
fendant. But  as  the  court,  notwithstanding 
the  suggestive  appearances,  finds  that  the  de- 
fendant paid  a  reasonable  price,  after  in- 
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quiry,  and  without  notice  of  defect  in  litlu, 
he  must  be  treated  as  an  innocent  purchaser 
for  value.  We  have  then  these  facts:  Rie- 
ciardelli  &  firo.,  retail  grocers  in  New  Haven, 
agreed  to  sell  on  commission  for  the  plain- 
tiffs, wholesale  grocers  in  New  York,  a 
quantity  of  groceries  valued  at  $659.    The 

foods  were  received  on  consignment  at  New 
[aven  on  January  20,  and  the  same  day  thn 
Ricciardellis,  for  the  lump  price  of  $966,  sold 
their  grocery  store,  stock  (including  the  plain- 
tiffs' property),  fixtures,  household  furni- 
ture, and  goodwill  of  business,  to  the  defend- 
ant, a  purveyor  of  contract  laborers  in  New 
York,  and  then  disappeared  without  account- 
ing to  the  plaintiffs.  This  action  was 
brought  the  next  day. 

There  is  no  doubt  as  to  the  relation  be- 
tween the  plaintiffs  and  the  Ricciardellis. 
It  is  that  of  principal  and  factor, — a  relation 
long  regarded  as  beneficial  in  the  transaction 
of  business,  and  one  whose  legal  effect  has 
been  defined  by  numerous  decisions.  Law- 
rence V.  Stoning  ton  Bank,  6  Conn.  521,  627. 
The  property  consigned  is  bailed,  and  re- 
mains in  the  ownership  of  the  consignor  un- 
til disposed  of  by  the  consignee  in  pursuance 
of  the  agency  established  by  the  fact  of  the 
consignment.  If  the  consignee,  in  violation 
of  the  consignment,  and  out  of  the  usual 
course  of  business,  transfer  to  another,  the 
consignor  is  entitled  to  retake  his  property, 
notwithstanding  it  may  have  been  so  trans- 
ferred to  an  innocent  purchaser  for  value. 
This  principle  is  too  thoroughly  established 
to  permit  of  argument.  The  transfer  by  the 
Ricciardellis  was  in  plain  violation  of  the 
consignment.  No  serious  claim  to  the  con- 
trary is  made  or  can  be  maintained.  The 
only  real  question  is  whether  the  plaintiffs 
have  done  anything  which  estops  them  from 
setting  up  their  rights  as  consignors.  If  by 
their  voluntary  action  they  clothed  the  Ric- 
ciardellis with  an  appearance  of  ownership 
beyond  that  involved  in  the  ordinary  contract 
of  consignment,  and  the  defendant  was  there- 
by deceived  to  his  damage,  they  are  estopped 
from  denying  the  autiiority  thus  evidenced 
by  their  acts.  This  principle  is  rooted  in  jus- 
tice, and  has  been  applied  to  a  great  variety 
of  conditions.  Such  action  by  the  owner  of 
property  may  furnish  evidence  of  fraud,  and 
the  question  of  estoppel  is  sometimes  con- 
fused with  that  of  fraudulent  transfer.  Pos- 
session may  be  evidence  of  fraud  when  it  con- 
ceals the  usual  evidence  of  a  change  of  title. 
This  applies  especially  to  the  mortgage  or 
pledge  of  personal  property,  where  the  mort- 
gagor is  presumed  to  remain  owner  of  the 
property  unless  there  is  a  change  of  posses- 
sion. But  it  is  different  where  property 
known  to  belong  to  one  man  comes  into  the 
possession  of  another.  In  such  case  it  be- 
comes a  matter  of  inquiry  whether  he  has 
borrowed  it,  or  hired  it,  or  purchased  it,  and 
this  ought  to  be  ascertained  by  him  who  pro- 
poses to  trust  his  property  upon  the  faith  of 
this  appearance.  Forbes  v.  Marsh,  15  Conn. 
384,  397.  Accordingly  cases  of  conditional 
sale  made  bona  fide  have  been  held  good; 
and,  in  the  modem  and  somewhat  perilous 
enlargement  of  such  sales,  the  fact  oi  actual 
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intent  and  good  faith  is  made  the  test  of  the 
transaction.  Lewis  y.  McCahe,  49  Conn.  141, 
155,  44  Am.  Rep.  217  j  Mack  v.  Story,  67 
Conn.  407,  413,  18  Atl.  707.  But  here  there 
is  no  question  as  to  the  nature  of  the  transac- 
tion. It  is  the  ordinary  contract  of  consign- 
ment. There  is  no  question  of  fraud  on  the 
part  of  the  owner.  The  good  faith  of  the 
plaintiff's  conduct  is  neither  directly  nor  in- 
directly impugned.  The  sole  claim  is  that  he 
has  "voluntarily  permitted  another  to  hold 
himself  out  to  the  world  as  being  the  true 
owner,  and  for  this  pur^se  intrusted  him 
with  the  exclusive  possession  or  other  indicia 
of  title  under  circumstances  which  would 
naturally  tend  to  mislead.*'  The  cases  where 
the  real  owner  has  been  estopped  by  having 
clothed  the  possessor  with  indicia  of  title 
for  such  purposes  and  under  such  circum- 
stances are  many.  "But  all  these  cases  pro- 
ceed upon  the  ground  that  the  owner  has  de- 
liberately assumed  a  false  position,  and  a 
character  inconsistent  with  that  of  owner 
which,  if  changed,  would  result  in  fraud  and 
damage."  They  have  no  application  to  a 
case  where  the  acts  of  the  owner  are  con- 
fined to  those  incident  to  a  legitimate  bail- 
ment or  consignment.  "Every  borrower  or 
bailee  for  hire  uses  the  thing  bailed,  in  manV 
respects,  as  his  own,  and  his  conduct,  to  some 
extent,  furnishes  a  false  index  of  property; 
but  yet,  the  legal  powers  and  duties  of  bailee 
being  entirely  consistent  with  the  true  po- 
sition and  character  of  the  owner,  the  rights 
of  the  bailor  will  be  protected  against  the 
abuse  of  the  bailee's  powers,  though  he  were 
to  sell  the  property  bailed  to  a  bona  fide  pur- 
chaser." baldtcin  v.  Porter,  12  Conn.  473, 
482,  483.  A  consignee  differs  from  an  or- 
dinai*y  bailee  mainly  in  that  he  is  authorized 
to  sell  in  the  ordinary  course  of  business ;  b\it 
if  he  sell  out  of  the  ordinary  course  of  busi- 
ness, he  abuses  his  powers,  and  against  this 
abuse  the  consignor  is  protected,  like  any  other 
bailor.  When  a  mortgagee  leaves  the  prop- 
erty mortgaged  in  the  possession  of  the  mort- 
gagor, possession  under  such  circumstances 
may  be  treated  as  an  index  of  title.  It  is 
inconsistent  with  the  real  transaction,  which 
demands  a  change  of  possession,  and  tho 
mortgagee  deliberately  puts  himself  in  a  false 
position.  But  in  the  case  of  a  consignment 
the  reverse  is  true.  Possession  by  the  con- 
signee is  consistent  with  the  transaction,  and 
is  evidence  of  the  authority  pertaining  to  that 
transaction,  but  furnishes  no  other  index  of 
title  as  against  the  consignor.  Some  act  of 
the  consignor  inconsistent  with  the  true  re- 
lation is  necessary  for  that  purpose, — as  if 
the  bill  for  goods  consigned  were  made  out 
as  one  for  goods  sold,  or  a  bill  of  lading  were 
given  which  treats  the  consignee  as  owner  or 
purchaser.  In  such  way  the  consignor  may 
put  himself  in  a  false  position,  so  that,  if  the 
rights  of  an  innocent  purchaser  intervene,  he 
cannot  change  that  position  without  fraud 
and  damage.  There  may  be  other  acts  by 
which  a  consignor  may  be  estopped  from  as- 
serting his  title,  but  they  must  be  equivalent 
in  force  to  the  ones  indicated. 

In  the  present  case  it  does  not  appear 
whether  the  goods  consigned,  and  received  on 
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the  dav  of  the  sale,  had  been  unpacked  whoi 
the  defendant  first  examined  the  stock.  It  is 
immaterial,  except  as  bearing  on  the  good 
faith  of  the  defendant.  But,  if  he  had  then 
asked  for  some  evidence  of  ownership,  he  could 
only  have  been  shown  a  bill  for  goods  con- 
signed, and  the  real  character  of  the  Ricciar- 
dellis'  possession  would  have  been  apparent 
The  defendant  chose  to  rely  on  the  authority 
of  the  possessors  to  sell  in  their  retail  business 
indicated  only  by  the  possession  described. 
He  would  have  been  protected  in  a  purchase 
within  the  scope  of  such  authority,  which 
was  real  as  well  as  apparent.  But  the  sell- 
ing out  of  the  whole  business  was  not  within 
the  scope  of  that  authority.  It  does  not 
necessarily  follow  that  a  retail  dealer,  au- 
thorized in  the  ordinary  course  of  business 
to  sell  the  articles  on  his  shelves,  is  there- 
fore the  owner  of  the  whole  bi^siness  and 
every  article  in  his  possession.  If  he  at- 
tempts to  sell  his  business  and  stock  as  a 
single  chattel,  he  enters  upon  an  outside  and 
independent  transaction.  The  purchaser 
cannot  retain,  as  against  the  real  owner,  por- 
tions of  that  stock  held  under  consignment, 
unless  the  owner  has  clothed  the  consignee 
with  some  index  of  ownership  beyond  that 
incident  to  the  factof  a  consignment.  Where 
a  principal,  with  full  knowledge,  permits  his 
factor  "to  transact  the  ordinary  business  of  a 
merchant  in  his  own  name,  he  would  even 
then  be  bound  by  his  acts  only  so  far  as  they 
were  within  the  ordinary  mode  of  transacting 
the  particular  branch  of  business,  provided 
that  there  were  no  circumstances  tending  to 
show  that  he  permitted  him  to  use  his  own 
name  with  a  view  of  imposing  upon  others.*' 
Potter  V.  Denniaon,  10  111.  590,  599.  The 
plaintiff  has  done  nothing  to  mislead,  unless 
every  consignment  is  misleading.  He  gave 
the  Ricciardellis  possession,  but  it  was  the 
possession  of  consignees  only.  He  knew  that 
the  goods  were  to  be  sold  by  the  consignees 
in  their  retail  store  in  connection  with  their 
other  stock,  and  that  the  goods  were  to  be 
sold  at  retail  in  the  name  of  the  consignees; 
but  these  are  the  ordinary  incidents  of  a  con- 
signment to  a  retail  merchant.  Ex  parte 
Dixon,  L.  R.  4  Ch.  Div.  133,  136,  137;  Slaok 
V.  Tucker,  23  Wall.  321,  330,  23  L.  ed.  143, 
140;  Potter  v.  Dennison,  10  111.  698.  The 
conduct  of  the  plaintiff  amounts  to  a  consign- 
ment of  his  goods  for  sale  in  the  ordinary 
course  of  business,  and  nothing  more.  The 
title  cannot  be  defeated  by  any  disposition 
of  the  property  not  within  the  agency  estab- 
lished by  such  consignment.  A  consignee 
cannot  transfer  the  property  in  payment  of 
his  own  debt.  Benny  v.  Pegram,  18  Mo.  191, 
59  Am.  Dec.  298.  He  must  sell  in  the  mar- 
ket where  he  transacts  business.  Woottera 
V.  Kaufman,  73  Tex.  395,  399,  11  S.  W.  390; 
Catlin  V.  Belh  4  Campb.  183 ;  Marr  v.  Bar- 
rett, 41  Me.  403.  He  cannot  sell  by  way  of 
barter.  Guerreiro  v.  Peile,  3  Bam.  &  Aid. 
616,  618.  He  cannot  pledge  the  goods  con- 
signed. Paterson  v.  Task,  2  Strange,  1178; 
Kuckein  v.  Wilson,  4  Barn,  k  Aid.  443,  447 ; 
Kelly  V.  Smith,  1  Blatchf.  290,  293,  Fed.  Cas. 
No.  7,676;  Chay  v.  Agnew,  95  111.  315.  To 
turn  over  the  goods  consigned  to  another  by 
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a  sale  of  his  business  and  stock  in  trade  is  as 
distinctly  a  disposition  foreign  to  the  consign- 
ment, and  for  the  benefit  of  the  consignee,  as 
a  pledge,  or  sale  in  payment  of  consignee's 
debt,  or  a  barter.  "By  the  general  rule,  a 
factor  cannot  bind  the  principal  by  a  dispo- 
sition of  his  property  out  of  the  ordinary 
course  of  business."  Commercial  Nat.  Bank 
V.  Heilhronner,  108  N.  Y.  439,  444,  15  N.  E. 
701;  Warner  v.  Martin,  11  How.  209,  224,  13 
L.  ed.  667,  673.  We  are  asked  to  treat  the 
ordinary  incidents  of  a  bona  fide  consign- 
ment as  sufficient  indicia  of  title  to  enable 
the  consignee  to  bind  his  principal  by  every 
act  of  ownership  as  against  an  innocent  third 
party.  This  would  involve  the  reversal  of 
the  whole  line  of  cases  by  which  the  contract 
of  consignment  has  been  recognized  and  de- 
fined. 

The  court  erred  in  overruling  the  claim  of 
the  plaintiff  that  upon  the  special  facts  found 
the  goods  in  question  were  still  the  property 
of  the  plaintiff,  and  that  he  was  entitled  to 
the  immediate  possession  thereof.  There  is 
error. 

The  judgment  of  the  Court  of  Common 
Pleas  is  reversed,  and  the  cause  remanded  for 
further  proceedings  according  to  law. 

Torrance  and  Baldwin,  JJ.,  concurred. 

Hall,  J.,  dissenting: 

Some  features  of  the  parol  agreement 
made  by  the  plaintiffs'  agent  with  Ricciar- 
delli  &  Bro.  at  New  Haven  suggest  that  a  con- 
ditional sale,  rather  than  a  consignment,  was 
really  intended  by  the  parties.  We  are  re- 
quired, however,  by  the  finding  of  facts,  to 
treat  the  contract  as  a  consignment,  and  not 
as  a  sale.  The  cases  cited  by  counsel  upon 
the  law  of  conditional  sales  are  applicable 
only  so  far  as  they  determine  the  respective 
rights  of  the  owner  of  the  goods  and  a  bona 
fide  purchaser  from  a  conditional  vendee,  who 
was  either  the  apparent  owner,  or  had  an  ap- 
parent right  to  sell  as  owner.  The  cases  in 
this  state  which  most  strongly  favor  the 
claims  of  the  vendors  in  contracts  of  condi- 
tional sale  are  Leims  v.  McCdbe,  49  Conn. 
141,  44  Am.  Rep.  217,  and  Mack  v.  Story,  57 
Conn.  407,  411,  18  Atl.  707.  In  neither  of 
these  cases  was  the  defendant  a  purchaser,  or 
one  who  had  suffered  loss  from  an  apparent 
title  in  the  conditional  vendee.  While  in 
both  cases,  by  the  agreement  between  the 
vendor  and  vendee,  the  latter  might,  for  his 
bar  trade,  use  from  the  barrels  of  liquor 
which  were  sold  to  him,  and  afterwards  at- 
tached by  his  creditors,  it  was  not  intended 
that  the  barrels  of  liquor  themselves  should 
be  placed  on  sale.  These  decisions  were  gov- 
erned by  the  law  applicable  to  contracts  of 
conditional  sale,  and  only  held  that,  as  be- 
tween the  parties  to  those  cases,  the  condi- 
tion in  the  contract  of  sale  that  the  title 
should  remain  in  the  vendor  until  the  goods 
were  paid  for  was  not  rendered  void  by  a  pro- 
vision giving  to  the  vendee  a  ri.ijht.  as  agent 
of  the  vendor,  to  transfer  the  latter's  title. 
In  the  opinion  in  the  first  case  it  is  said  that, 
if  the  contract  of  sale  should  be  construed  as 
authorizing  the  conditional  vendee  to  sell  as 
47  L.  R.  A. 


owner,  such  a  provision  would  be  inconsist- 
ent with  the  retention  of  title  in  the  vendor. 
No  case  in  this  state  has  gone  to  the  extent 
of  holding,  as  was  held  in  Burbank  v.  Crook- 
er,  7  Gray,  158,  159,  66  Am.  Dec  470,  that 
the  title  of  the  vendor  was  superior  to  that 
of  a  bona  fide  purchaser  from  a  conditional 
vendee,  clothed  with  an  apparent  authority 
to  sell  the  goods  as  owner.  But  in  the  case 
before  us,  the  trial  court  having  found  that 
the  goods  were  consigned  to  Ricciardelli  & 
Bro.  to  be  sold  by  them  as  the  plaintiff's 
agents,  the  transaction  between  the  original 
parties  was  a  bailment,  and  the  case  must 
be  determined  by  applying  to  the  facts  the 
principles  of  the  law  of  agency. 

It  must  be  conceded  that  it  was  not  within 
the  commission  of  Ricciardelli  &  Bro.  to  sell 
the  entire  quantity  of  goods  to  the  defendant 
in  the  manner  they  did;  and  that,  as  they 
were  not  the  owners  of  the  goods,  they  had 
no  title  of  their  own  to  convey.  Did  they 
transfer  to  the  defendant  the  title  of  the 
plaintiff?  Or,  in  other  words,  is  the  plain- 
tiff, under  the  circumstances,  estopped  as 
against  the  defendant,  from  denying  the  au- 
thority of  his  agents  to  sell  the  whole  stock 
of  goods  to  him?  These  are  the  facts  rele- 
vant to  those  questions:  The  plaintiff,  who 
was  a  wholesale  dealer  in  groceries  in  New 
York  under  the  name  of  F.  R(Mneo  &  Co., 
shipped  to  Ricciardelli  &  Bro.,  who.  under 
that  name,  were  engaged  in  the  retail  grocery 
business  at  New  Haven,  a  lot  of  groceries  of 
different  varieties  of  the  value  of  $559.57, 
upon  consignment,  to  be  sold  by  them  at  re- 
tail in  their  business  as  retail  grocers  in  their 
store  at  New  Haven,  as  agents  of  the  plain- 
tiff. After  the  goods  had  been  received  by 
Ricciardelli  &  Bro.,  and  had  been  placed  in 
their  store  as  a  part  of  their  stock,  with 
nothing  to  distinguish  them  from  the  goods 
owned  by  them,  or  to  indicate  that  they  held 
them  on  any  different  terms,  the  defendant, 
who  had  before  learned  that  the  store  and 
business  were  for  sale,  after  having  visited 
the  store,  and  examined  it,  and  inquired 
about  the  character  of  Ricciardelli  &  Bro. 
and  the  store,  in  good  faith  purchased  the 
business  and  entire  stock  for  $965,  which 
was  not  less  than  a  reasonable  price,  and 
took  possession  of  the  same.  Ricciardelli  & 
Bro.  absconded  without  having  accounted  to 
the  plaintiff.  We  cannot  review  the  conclu- 
sion of  the  trial  court  that  the  defendant 
acted  in  pood  faith.  He  must  be  considered 
as  an  innocent  third  party,  who.  without 
knowledge  or  notice  of  the  agency,  dealt  with 
Ricciardelli  &  Bro.  as  principals,  and  upon 
the  belief  that  they  were  the  owners  of  the 
goods.  If  that  belief  was  a  reasonable  one 
under  the  circumstances,  and  was  induced  by 
the  voluntary  acts  of  the  plaintiff,  he,  rather 
than  the  defendant,  should  suffer  the  conse- 
quences resulting  from  the  fraudulent  act  of 
his  agents  and  of  his  own  misplaced  confi- 
dence. 

The  authorities  upon  this  subject  are  nu- 
merous. In  the  often-cited  case  of  Pick^rintj 
V.  Busk,  15  East,  38,  the  action  was  trover, 
and  it  appeared  that  one  who  was  both  a 
broker  and  also  engaged  in  the  hemp  trade 
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pujchased  for  the  plaintiff,  a  merchant,  a 
quantity  of  hemp  which,  at  the  plaintiff's  re- 
quest, was  delivered  to  the  broker,  and  upon 
tne  wharfinger's  books  was  transferred  from 
the  name  of  the  seller  to  that  of  the  broker. 
The  latter,  without  actual  authority  to  sell, 
sold  the  hemp  to  the  defendant's  assignors 
for  value.  Lord  Ellenborough,  Ch.  J.,  said: 
"I  cannot  subscribe  to  the  doctrine  that  a 
broker's  engagements  are  necessarily,  and  in 
all  cases,  limited  to  his  actual  authority. 
.  .  .  It  is  clear  that  he  may  bind  his  prin- 
cipal within  the  limits  of  the  authority  with 
which  he  has  been  apparently  clothed  by  Uie 
principal  in  respect  to  the  subject-matter. 
.  .  .  The  sale  was  made  by  a  person  who 
had  all  the  indicia  of  property."  This  court 
said  in  Baldwin  v.  Porter,  12  Conn.  473,  482 : 
"It  is  a  general  principle  that  no  man  can 
sell  property  or  transfer  title  to  that  which 
he  does  not  own ;  nor  can  one  man's  property, 
without  his  consent,  be  rendered  subject  to 
the  demands  of  another.  To  this  rule  there 
are  exceptions,  but  they  are  such  as  become 
necessary  to  protect  innocent  persons  against 
fraud.  .  .  .  Therefore  it  has  been  holden 
that,  if  the  owner  of  goods  voluntarily  per- 
mit another  to  hold  himself  out  to  the  world 
as  being  the  true  owner,  and  for  this  purpose 
intrust  him  with  the  exclusive  possession  or 
other  indicia  of  title,  under  circumstances 
which  would  naturally  tend  to  mislead,  he 
shall  be  concluded  by  the  sale  of  it  to  an  in- 
nocent and  mistaken  purchaser."  Niaon  v. 
Brown,  57  N.  H.  34,  was  an  action  of  trover. 
An  agent,  with  the  plaintiff's  money,  pur- 
chased a  horse  for  him,  taking,  without  au- 
thoritv.  a  bill  of  sale  in  his  own  name.  With 
knowledge  of  the  facts,  the  plaintiff  per- 
mitted him  to  go  away  with  the  horse  and  bill 
of  sale.  The  agent,  having  sold  the  horse  to 
the  defendant,  who  purchased  for  cash,  and 
without  notice  of  the  agency,  absconded.  In 
sustaining  the  title  of  the  defendant,  Smith, 
J.,  said:  "When  the  purchaser  knows  he  is 
dealing  with  an  agent,  it  is  his  duty  to  in- 
quire into  the  nature  and  extent  of  the  au- 
thority conferred  by  the  principal,  and  to 
deal  with  the  agent  accordingly.  But  when 
the  agency  is  not  known,  and  the  principal 
has  clothed  the  agent  with  powers  calculated 
to  induce  innocent  third  persons  to  believe 
that  the  agent  owned  the  property,  or  had 
pow^er  to  sell,  the  principal  is  bound,  and 
strangers  will  not  suffer."  The  case  of 
Heath  v.  8toddard,9l  Me. 499,  40  Atl.  647, de- 
cided in  1898,  was  an  action  of  replevin  by 
the  owner  of  a  piano,  who  had  intrusted  it 
with  one  Spencer,  who  was  a  dealer  in  pi- 
anos, to  take  it,  and  leave  it  at  the  defend- 
ant's house,  but  without  authority  to  sell  it ; 
the  plaintiff  himself  to  go  there  in  a  day  or 
two,  and  sell  it,  if  he  could.  The  plaintiff 
had  a  verdict.  We  quote  from  the  opinion 
of  the  supreme  court  sustaining  defendant's 
exception  to  the  charge  of  the  trial  judge: 
"A  principal  is  not  only  bound  by  the  acts  of 
his  agent,  whether  general  or  special,  within 
the  authority  which  he  has  actually  given 
him,  but  he  is  also  bound  by  his  agent's  acts 
within  the  apparent  authority  which  the 
principal  himself  knowingly  permits  hia 
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agent  to  assume,  or  which  he  holds  the  agent 
out  to  the  public  as  possessing.  .  .  . 
Whether  or  not  a  principal  is  bound  by  the 
acts  of  his  agent  when  dealing  with  a  third 
person  who  does  not  know  the  extent  of  his 
authority  depends,  not  so  much  upon  the  ac- 
tual authority  given  or  intended  to  be  given 
by  the  principal,  as  upon  the  question,  What 
did  such  third  person,  dealing  with  the  agent, 
believe,  and  have  a  right  to  believe,  as  to  the 
agent's  authority,  from  the  acts  of  the  prin- 
cipal ?  Among  tne  many  other  cases  in  which 
the  same  principle  is  applied  are  Saltus  v. 
Lverett,  20  Wend.  267,  268,  32  Am.  Rep.  541 ; 
McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y.  325,  7 
A"m.  Rep.  341 ;  Barnard  v.  Campbell,  68  N.  Y. 
73 ;  Edwards  V.  Dooley,  120  N.  Y.  640,  24  N. 
E.  827 ;  Locke  v.  Lewis,  124  Mass.  1,  26  Am. 
Rep.  631 ;  Hubbard  v.  Tenbrook,  124  Pa.  291, 
2  L.  R.  A.  823,  16  Atl.  817 ;  QHggs  v.  Selden, 
58  Vt.  561,  6  Atl.  604.' 

The  apparent  authority  of  the  agent  which 
thus  binds  the  principal  beyond  that  actually 
conferred  must  always  be  deduced  from  au- 
thorized acts  of  the  agent,  and  from  sur- 
rounding facts  with  a  knowledge  of  which 
the  principal  is  chargeable,  and  not  from  the 
acts  of  the  agent  himself  in  excess  of  his  au- 
thority, and  of  which  the  principal  had  no  no- 
tice. The  public  may  safely  judge  the 
agent's  authority  from  the  garb  with  which 
his  principal  has  invested  him,  but  not  from 
that  with  which  he  has  clothed  himself.  To 
intrust  an  agent  or  bailee  with  the  mere  pos- 
session of  property  does  not  give  him  an  ap- 
parent authority  to  sell,  nor  will  possession 
with  power  to  sell  always  justify  an  inference 
of  ownership  in  the  agent.  Whether  an  in- 
nocent third  person  may  justly  attribute  to 
an  Rgent  powers  which  he  does  not  possess, 
whether  he  may  properly  deal  with  him  as  a 
principal,  or  may  treat  one  who  is  intrusted 
with  both  the  possession  and  the  power  to 
sell  as  the  owner  of  the  goods,^  must  depend 
to  a  great  extent  upon  the  facts  peculiar  to 
each  case.  Established  customs  and  usages 
of  trade,  the  character  of  the  agent's  busi- 
ness, and  the  manner  in  which  it  is  conduct- 
ed, and  other  circumstances  which  ought  to 
warn  a  prudent  person  against  treating  as 
owner  one  who  has  the  possession  of  person- 
al property,  and  who  offers  it  for  sale,  often 
control  the  decision  of  particular  cases.  In 
Levi  V.  Booth,  58  Md.  305,  42  Am.  Rep.  332, 
the  owner  of  a  valuable  diamond  ring  placed 
it  in  the  hands  of  a  street  peddler  of  articles 
of  jewelry,  and  who  had  no  established  place 
of  business,  with  authority  to  obtain  a 
match  for  it,  or,  failing  in  that,  to  procure  an 
offer  for  it,  but  without  authority  to  sell. 
The  defendants,  who  claimed  to  have  pur- 
chased the  ring  of  the  peddler  for  cash  and 
other  goods,  were  pawnbrokers  and  dealev»i 
in  jewelry,  who  had  been  in  the  habit  of  sell- 
ing goods  to  the  peddler  on  credit.  Upon 
these  facts  a  verdict  for  the  plaintiff  for  the 
value  of  the  ring  in  an  action  of  trover  was 
aflfinned  upon  appeal.  In  Meldrum  v.  i:snoiti, 
9  rick.  441,  445,  20  Am.  Dec.  489,  in  sustain- 
ing the  title  of  the  brewers  of  certain  casks 
of  beer  against  the  attaching  creditors  of  a 
*  retail  dealer  in  whose  hands  the  brewers  had 
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placed  it  to  be  sold  in  his  retail  trade,  the 
court  said  that  the  custom  of  poor  persons 
of  taking  beer  to  sell  appeared  to  be  so  gen- 
eral that  the  retailers  would  not  be  supposed 
to  be  the  owners  of  the  beer,  and  that,  there- 
fore, no  injury  could  arise  to  their  creditors. 
As  a  further  reason  for  its  decision,  the  court 
said:  "It  being  beneficial  to  the  community 
to  introduce  the  use  of  beer,  public  policy 
would  justify  us  in  favoring  the  custom."  In 
the  present  case  a  small  retail  grocery  busi- 
ness was  carried  on  by  two  brothers,  at  an 
established  place  of  business,  under  their 
own  name  of  Ricciardelli  &  Bro.  There  was 
nothing  to  indicate  that  they  did  a  commis- 
.sion  business,  or  that  they  had  goods  in  theiV 
store  which  did  not  belong  to  Uiem,  or  that 
they  acted  as  the  agents  of  anyone.  On  tlie 
contrary,  by  carrying  on  the  business  in  their 
own  names  in  the  manner  in  which  such  a 
business  is  ordinarily  conducted,  they  held 
themselves  out  to  the  world,  not  only  by  sell- 
ing the  goods  in  their  store  as  their  own,  but 
by  the  various  ways  in  which  the  proprietor- 
ship of  such  a  business  is  advertised,  as  the 
owners  of  the  business  and  of  the  stock  in 
trade  in  their  store.  With  full  knowledge 
of  these  facts,  the  plaintiff  shipped  to  them 
a  quantity  of  groceries,' to  be  placed  by  them 
in  their  store  as  a  part  of  the  stock  of  their 
said  business,  and  to  be  sold  by  them  in  their 
said  business  at  retail,  in  the  same  manner 
that  they  sold  their  own  goods  in  their  retail 
business.  The  authority  thus  conferred  in- 
cluded, and  doubtless  contemplated,  the  right 
of  Ricciardelli  &  Bro.,  not  alone  in  selling 
the  goods  at  retail,  but,  in  the  general  con- 
duct of  their  retail  business,  to  hold  them- 
selves out  as  both  having  the  right  to  sell 


and  as  having  the  full  title  to  these  goods  as 
a  part  of  their  entire  stock.  The  right  of 
ownership  and  the  right  to  sell  are,  of 
course,  to  be  distinguished,  but  in  the  con- 
duct of  their  retail  business  Ricciardelli  & 
Bro.  properly  represented  themselves  as  pos- 
sessing both.  If  they  were  authorized  in  the 
conduct  of  their  retail  business  to  hold  them- 
selves out  to  the  public  as  being  the  owners 
of  their  stock  in  trade,  they  were  clothed 
with  the  power  to  lead  people  to  believe  that 
they  had  such  a  title  as  would  enable  them 
to  sell  the  entire  stock  at  one  time.  The  de- 
fendant evidently  purchased  the  goods,  not 
in  reliance  upon  an  apparent  right  of  Ricci- 
ardelli &  Bro.  to  sell  at  retail,  but  upon  the 
indicia  of  ownership  with  which  they  were 
clothed  by  the  plaintiff.  The  defendant  vis- 
ited the  store,  and  examined  it,  and  inquired 
about  the  business  and  the  proprietors  of  it. 
He  learned  nothing  to  indicate  that  it  was 
a  commission  or  agency  business,  but  every- 
thing to  indicate  that  it  was  a  retail  grocery 
business,  carried  on  in  the  ordinary  manner ; 
and  that  Ricciardelli  &  Bro.  were  the  propri- 
etors and  owners  of  the  business  and  stock. 
I  am  of  the  opinion  that  the  facts  found 
show  that  the  plaintiff  voluntarily  clothed 
his  agents  with  the  indicia  of  a  full  title  to 
ifye  goods  in  question,  that  the  defendant 
had  reasonable  ground  to  believe  that  Ricci- 
ardeUi  &  Bro.  were  the  owners  of  the  goods, 
that  the  plaintiff  was  estopped  from  denying 
the  authority  of  his  agents  to  sell  to  the  de- 
fendant, and  therefore  that  there  was  no  er- 
ror in  the  judgment  of  the  court  of  common 
pleas. 

Andrews,  Ch.  J.,  concurred. 
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*1.  The  laTT  In  tlie  state  In  vrhlcli  real 
estate  Is  situated  furnishes  the  rule  as  to 
its  descent,  alienation,  and  transfer,  the  con- 
struction and  validity  of  conveyances  thereof, 
and  the  capacity  of  the  parties  to  such  con- 
veyances, as  well  as  their  rights  under  the 
same. 

S.  A  married  vroman  vras  made  a  free 
dealer  by  decree  of  a  chancery  court  In 
the  state  of  Alabama,  under  f  2731  of  the 
Code  of  1876,  which  did  not  authorize  her  to 
be  made  a  free  dealer  with  general  powers  to 
contract  as  a  feme  sole,  but  only  in  reference 
to  her  statutory  and  other  separate  estate,  to 
the  extent  mentioned  In  the  statute,  and  no 
further.  She  subsequently  moved  to  this 
state,  acquired  separate  statutory  real  estate, 

*Headnote8  by  Mabrt,  J. 


and  engaged  in  the  mercantile  business  of 
buying  and  selling  goods.  Beld,  that  she  did 
not  acquire  the  status  of  a  free  dealer  under 
the  laws  of  this  state  by  virtue  of  the  decree 
made  In  the  state  of  Alabama,  and  that  a  bill 
in  equity  was  proper  to  subject  her  separate 
statutory  property  to  the  payment  of  debts 
contracted  by  her  for  goods  used  in  her  mer- 
cantile business. 

3.  Under  lite  lairs  of  Florida  tlie  lins- 
band  and  vrlfe  ninst  Join  tn  all  sales* 
transfers,  and  conveyances  of  the  property  of 
the  wife.  In  reference  to  personal  property 
the  rule  Is  liberal,  but  some  Joinder  of  the 
husband  and  wife  in  the  disposition  must  be 
shown :  and  in  reference  to  real  estate  it  must 
be  done  by  deed  acknowledged  by  the  wife, 
before  some  officer  authorised  to  take  acknowl- 
edgments,  separately  and  apart  from  her  hus- 
band, that  she  executed  the  deed  freely,  vol- 
untarily, and  without  compulsion,  constraint, 
apprehension,  or  fear  of  or  from  her  hust>and. 

4.  A  creditor,  Icnowlnfl:  tbat  his  debtor 
Is  Insolvent  and  engaged  In  disposing  of  his 
property  In  order  that  It  may  not  be  reached 
by  pressing  creditors,  cannot  purchase  more 


Note. — As  to  the  enforceability  of  contracts 
of  married  women  outside  of  the  stste  in  which 
they  are  legally  made,  see  note  to  Rube  v.  Buck 
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(Mo.)  25  L.  R.  A.  178;  also  Poison  v.  Stewart 
(Mass.)  36  L.  R.  A.  771 ;  and  Freeman's  Appeal 
(Conn.)  37  L.  R.  A.  452. 


1890. 


Walukq  y.  Christian  &  Craft  Grocery  Co. 


600 


tlian  Is  necessary  to  protect  himself,  of  socta 
debtor,  and  pay  him  the  difference  In  cash. 

(Jqly  10,  1890.) 

APPEAL  by  defendants  from  orders  of  the 
Circuit  Court  for  Jackson  County  in  fa- 
vor of  petitioner  in  a  proceeding  brought  to 
reach  property  of  defendant  R.  A.  Walling, 
which  was  alleged  to  have  been  transferred 
in  fraud  of  creditors.     Affirmed. 

Statement  by  Mabry,  J.: 

A  bill  in  chancery  was  filed  by  appellees 
against  appellants,  and  the  following,  in 
Bubstanoe,  was  alleged:  That  K  A.  Wall- 
ing was  during  the  year  1802,  and  still  is,  a 
married  woman,  the  wife  of  W.  A.  Walling; 
that  during  said  year,  and  until  the  10th 
day  of  January,  1803,  she  was  engaged  in  a 
mercantile  business  in  Cottondale,  Jackson 
county,  Florida,  and  which  business  was  un- 
der the  care  and  managemen't  of  her  hus- 
band; that  said  R.  A.  Walling  was  seised 
and  possessed,  as  her  own  separate  statutory 
estate,  of  a  stock  of  merchandise  employed 
in  her  said  business^  a  lot  of  com,  mustang 
ponies,  yoke  of  oxen,  and  a  wagon,  and  also 
certain  real  estate,  particularly  described, 
situated  in  said  county;  that  during  the  year 
1802  the  said  R.  A.  Walling  bought  goods, 
wares,  and  merchandise  from  appellees,  to 
be  added  to  her  said  mercantile  business; 
and  that  she  has  never  paid  for  the  same, 
though  past  due  The  bill  specifies  particu- 
larly the  indebtedness  due  to  each  appellee, 
being  exhibited  by  open  accounts,  except  in 
one  casCj  which  was  a  note  executed  by  the 
said  K.  A.  Walling.  It  is  further  alleged 
that  the  said  R.  A.  Walling,  combining  and 
confederating  with  her  said  husband  and  H. 
H.  Ratliff  to  defraud  appellees  and  other 
creditors  of  the  said  wife,  did,  in  pursuance 
of  said  purpose,  pretend  on  the  10th  day  of 
January,  1893,  to  execute  to  the  said  Ratliff 
a  bill  of  sale  for  her  stock  of  merchandise, 
and  a  bill  of  sale  to  her  said  husband  for  the 
mustang  ponies,  yoke  of  oxen,  and  wagon, 
and  also  a  pretended  deed  of  conveyance  to 
her  said  husband  of  all  of  her  said  described 
real  estate;  that  said  property  pretended  to 
be  conveyed  was  all  that  the  said  R.  A.  Wall- 
ing owned,  and  the  said  bills  of  sale  and 
deed  were  executed  in  pursuance  of  a  plan 
devised  and  conceived  by  said  parties  to  de- 
fraud the  creditors  of  the  said  R.  A.  Wall- 
ing out  of  their  just  demands;  further,  that 
in  said  bills  of  sale  and  deed  of  conveyance 
the  said  R.  A.  Walling  aseerte  herself  to  be 
a  free  dealer,  but  it  is  alleged  that  said  as- 
sertion is  false,  and  that  she  has  never  com- 
plied with  the  statutes  of  this  stete  on  the 
Bubject,  and  has  never  obteined  a  license 
from  any  court  of  chancery  in  this  stete  to 
take  charge  of  and  manage  her  own  estete 
and  become  a  free  dealer.  In  addition  to  the 
fraudulent  intent  in  making  said  bills  of 
saje  and  deed,  it  is  alleged  that  the  same 
are  null  and  void  because  the  husband,  W. 
A.  Walling,  did  not  join  in  the  execution 
thereof;  that  no  consideration  passed  to  the 
grantor  therein,  and  that  no  change  of  pos- 
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session  of  the  property  had  token  place  after 
the  pretended  sale;  and  that  the  said  Ratliff 
was  a  poor  man,  without  any  means  to  make 
the  purchase.  It  is  also  alleged  that  defend- 
ants will  make  other  fraudulent,  collusive, 
and  covinous  sales  of  said  property,  imlesa 
prevented  from  doing  so  by  injunction  of  the 
court.  Specific  interrogatories  covering  the 
allegations  of  the  bill  were  submitted  for  ap- 
pellante  specifically  to  answer.  The  bill 
prays  that  the  said  bills  of  sale  and  deed  be 
declared  void  as  against  appellees,  and  the 
said  property  be  charged  with  the  payment 
of  their  just  demands,  to  be  ascerteined  by 
the  court ;  that  an  injunction  issue  to  restrain 
appellante  from  disposing  of  the  property; 
and  that  a  receiver  be  appointed  to  take 
charge  of  the  personal  effecte. 

Appellants,  as  defendante  below,  filed  a 
plea  setting  up  that  R.  A.  and  W.  A.  Wall- 
ing were  married  in  the  state  of  Alabama, 
and  were  resident  citizens  of  that  »tete  dur- 
ing the  entire  year  1885,  and  that  in  De- 
cember of  that  year,  upon  petition  of  the  said 
R.  A.  Walling  praying  that  she  be  declared 
a  feme  sole,  the  Honorable  John  A.  Foster, 
chancellor  of  the  eleventh  district,  southern 
chancery  division  of  said  stete,  entered  a  de- 
cree as  follows:  "That  R.  A.  Walling, 
wife  of  William  A.  Walling,  be,  and  she  is, 
relieved  of  the  disabilities  of  coverture  as  to 
her  stetutory  or  other  separate  estete,  so 
far  as  to  invest  her  with  the  right  to  buy, 
sell,  hold,  convey,  and  mortgage  real  and 
personal  property,  and  to  sue  and  be  sued, 
as  a  feme  sole."  It  is  also  alleged  that  the 
court  aforesaid  had  jurisdiction  of  the  per- 
sons and  of  the  subject-matter  so  ordered, 
and  that  said  order  is  still  in  force  and  unre- 
versed; that  in  April,  1886,  immediately  up- 
on the  removal  of  the  said  R.  A.  and  W.  A. 
Walling  to  Jackson  county,  Florida,  they 
had  a  copy  of  said  decree  recorded  in  Chan- 
cery Record  Book  B,  page  li,  of  the  circuit 
court  of  said  county,  and  this  record  was 
nmde  before  the  said  R.  A.  Walling  con- 
tracted any  debte  or  acquired  any  real  es- 
tete in  Florida.  Appellees  filed  before  the 
chancellor  afiidavite  tending  to  support  the 
allegations  of  their  bill ;  and  appellante  of- 
fered a  copy  of  the  Alabama  decree,  certi- 
fied as  a  correct  copy  of  the  decree  by  the 
register  in  chancery  in  and  for  the  eleventh 
district  of  southern  chancery  division.  The 
chancellor  rejected  this  copy,  and  thereupon 
appellante  offered  a  copy  of  the  same  decree 
which  had  been  recorded  in  Jackson  county, 
Florida,  and  certified  to  by  the  clerk  of  the 
circuit  court  of  said  county  as  being  a  cor- 
rect copy  from  the  records  in  his  office:  This 
was  also  refused  by  the  chancellor,  and  upon 
the  bill,  affidavite,  and  plea  an  injunction 
was  granted  restraining  appellante  from 
alienating  said  property.  Answer  was  sub- 
sequently filed  by  appellante,  admitting,  in 
response  to  interrogatories,  that  R.  A.  Wall- 
ing was  a  married  woman  engaged  in  the 
business  of  buying  and  selling  merchandise, 
and  was  seised  and  possessed  of  the  prop- 
erty, real  and  personal,  as  her  own  stetu- 
tory separate  estete,  at  the  place  and  during 
30 
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the  time  alleged  in  the  bill.  It  is  alleged 
that  R.  A.  Walling  had  no  visible  property, 
except  such  as  pertains  to  wardrobe  and 
claims  belonging  to  her  mercantile  business, 
amounting  to  about  $1,500,  the  yalue  of 
which  could  not  be  stated,  but  it  was  be- 
lieved that  a  portion  could  be  collected  by 
reasonable  indulgence.  It  was  admitted  that 
R.  A.  Walling  had  executed  bille  of  sale  and 
deed  as  alleged,  and  that  they  embraced  all 
of  her  visible  property,  except  as  stated; 
that  her  object  in  executing  the  same  was  to 
close  her  business,  collect  what  was  due  her, 
as  fiar  as  possible,  pay  her  debts,  as  far  as 
she  could,  and  retire  from  the  business,  as 
she  discovered  that  it  was  not  prosperous, 
and  some  creditors  were  pressing  her,  though 
the  amount  of  the  claims  due  her  were  much 
larger  than  the  amount  she  owed,  exclusive 
of  a  note  she  owed  her  husband,  upon  which 
was  due,  including  interest,  $1,392,  said 
note  being  executed  by  her  and  her  son  R. 
E.  Walling  to  her  said  husband;  that  the 
consideration  of  the  property  sold  to  W.  A. 
Walling  was  a  credit  of  $1,215  on  said  note; 
that  the  stock  of  goods  was  sold  to  Ratliff 
k  Go.  for  $420,  $260  of  which  was  borrowed 
money  which  he  had  loaned  to  R.  A.  Walling 
on  several  previous  occasions,  and  $160  was 
paid  cash  by  him  on  the  day  of  the  trans- 
action; that  the  property  was  sold  for  full 
value,  and  even  more  than  it  would  bring 
at  forced  sale.  It  is  denied  that  l^e  sales 
were  made  for  any  purpose  to  defraud  the 
creditors  of  the  said  R.  A.  Wallin^^,  and  it 
is  alleged  that  the  sales  were  made  to  her 
creditors,  who  were  induced  to  buy  and  pay 
full  value  for  said  property  in  order  to  save 
their  claims,  as  suits  were  threatened  against 
R.  A.  Walling  at  the  time,  although  she  had 
done  everything  in  her  power  to  obtain  rea- 
sonable indulgence  from  her  creditors,  with 
a  view  to  paying  up  her  debts  as  far  as  pos- 
sible; that  she  had  not  been  in  possession  of 
any  portion  of  the  said  property  since  said 
sale,  but  the  said  purchasers  had  the  pos- 
session, custody,  and  control  of  the  parts 
purchased  by  them,  respectively,  except  so 
far  as  may  be  modified  by  the  injunction 
granted. 

R.  A.  and  W.  A.  Walling,  answering  for 
themselves,  aver  that  the  former  went  into 
partnership  as  a  free  dealer  with  her  son  R. 
E.  Walling,  principally  with  funds  which 
she  received  from  her  father  as  her  own  sep- 
arate statutory  estate;  that  in  March,  1890, 
W.  A.  Walling  loaned  them  $1,200,  and  took 
their  joint  note,  payable  1st  of  January  fol- 
lowing, with  8  per  cent  interest,  and  the 
value  of  the  property  sold  to  him  was  cred- 
ited on  said  note ;  that  R.  A.  Walling  had  no 
license  to  take  charge  of  and  manage  her 
own  estate  from  any  court  of  chancery  of  the 
state  of  Florida,  but  she  had  been  made  a 
free  dealer  by  decree  of  a  chancery  court  of 
the  state  of  Alabama,  as  alleged  in  the  plea 
filed.  Ratliff,  for  himself,  alleges  that  he 
was  not  a  man  of  very  considerable  means 
when  he  came  to  Cottondale,  Florida,  but 
had  several  hundred  dollars,  which  he  con- 
tinued to  increase  from  time  to  time  after 
his  arrival,  by  labor  and  frugality;  that  he 
47  T^  R   A. 


had  within  $60  of  the  amount  he  was  to  pay 
for  the  goods,  including  the  sums  he  had  re- 
cently &fore  loaned  Mrs.  Walling,  and  on 
the  day  of  sale  borrowed  the  $60  to  make  up 
the  full  amount^  and  paid  it  in  cash  to  her ; 
that  he  did  not  profess  to  be  an  expert  in 
the  mercantile  business,  but  had  had  several 
years'  experience  in  such  pursuit  as  clerk  or 
salesman,  and  felt  perfect  confidence  in  his 
ability  to  manage  such  business.  He  avers 
that,  BO  far  as  he  is  concerned,  the  transac- 
tion was  fair  and  bona  fide,  for  a  full,  valu- 
able consideration ;  his  principal  object  being 
to  secure  the  money  he  had  loaned  Mrs. 
Walling,  and  not  to  defraud  or  injure  any- 
one. 

The  plea  of  defendants  was  set  down  for 
hearing  and  overruled.  Replication  was  then 
filed  to  answer  of  defendants.  Defendants 
moved  the  court  to  dissolve  the  temporary 
injunction  granted,  and  on  the  hearing  of- 
fered in  evidence  a  certified  copy  of  the  en- 
tire proceedings  in  the  Alabama  court  in 
reference  to  relieving  R.  A.  Walling,  under 
the  statutes  of  Alabama,  of  the  disabilities 
of  coverture  as  to  her  statutory  or  other  sep- 
arate estate,  so  far  as  to  invest  her  with  the 
right  to  buy,  sell,  hold,  convey,  and  mort- 
gage real  and  personal  property,  and  to  sue 
and  be  sued«  as  a  feme  sole.  The  court  de- 
clined to  consider  the  offered  evidence,  re- 
fused the  motion  to  dissolve  the  injunction, 
and  appointed  receivers  to  take  charge  of 
the  personal  property. 

Defendants  appealed,  and  assign  as  error 
the  granting  of  the  temporary  injunction, 
and  refusal  to  consider  the  certified  copies 
of  the  decree  from  the  chancery  court  of  Ala- 
bama, the  overruling  of  the  plea  of  defend- 
ants, and  refusal  of  the  court  to  dissolve  the 
temporary  injunction,  and  in  appointing  the 
reoeivers. 

Messrs,  D.  I*,  VoKiajion  and  Franeis 
B.  Carter,  for  appellants : 

The  decree  and  certified  transcript  of  the 
Alabama  court  should  have  been  admitted 
in  support  of  the  plea  and  answer. 

U.  S.  Const,  art.  4,  8  1 ;  Florida  Rev.  Stat 
§  1109;  12  Am.  &  Eng.  Enc  Law,  pp.  148Jt, 
1480. 

A  creditors'  bill  will  not  lie  until  after 
judgment  obtained  on  the  claims  sought  to 
be  enforced.  No  judgments  are  alleged  in 
this  case. 

Wait,  Fraud.  Conv.  S  73,  p.  Ill;  Robinson 
V.  Springfield  Co,  21  Fla,  203. 

The  law  does  not  require  foreign  decrees 
and  records  to  be  recorded  in  this  state  to 
give  them  the  same  force  they  have  in  the 
state  where  rendered;  and  where  the  law 
does  not  require  an  instrument  to  be  re- 
corded its  record  is  unnecessary. 

Crowell  V.  Skipper,  6  Fla.  588. 

When  appellant  came  to  the  state  of  Flor- 
ida, she  came  with  her  legal  status  as  fixed 
by  a  decree  of  the  Alabama  court. 

Her  status  as  fixed  by  that  decree  was  a 
personal  status  inseparably  attached  to  her 
person,  which  she  could  neither  relinquish 
nor  be  deprived  of,  any  more  than  she  could 
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relinquish  or  be  deprived  of  the  status  given 
her  incidentally  by  a  divorce  decree. 

3  Am.  &  Eng.  Enc.  Law,  p.  622;  Polydore 
▼.  Prince,  1  Ware,  413,  Fed.  Cas.  No.  11,267; 
Thompson  v.  Ketohum,  8  Johns.  189,  6  Am. 
Dec  332;  Freeman,  Judgm.  §§  669-575,  684, 
585,  606,  608-610;  Dayton  v.  Adk%88on, 
45  X.  J.  £q.  603,  4  L.  R.  A.  488,  17  Atl.  964; 
Re  Ingram,  78  Cal.  686,  21  Pac.  436. 
'  No  facts  as  alleged  in  the  bill  show  that 
there  was  any  irreparable  injury,  and  no 
apparent  necessity  for  continuing  the  tem- 
porary injunction;  therefore  the  ordinary 
rule  to  dissolve  should  have  been  observed. 

Hayden  v.  Thrasher,  20  Fla.  716;  Linton 
V.  Denham,  6  Fla.  533. 

Where  there  is  a  valuable  oonsideration 
for  the  sale  there  must  be  an  express  intent 
to  defraud,  hinder,  or  delay  creditors,  on 
the  part  of  the  vendee,  to  authorise  or  jus- 
tify the  court  in  setting  it  aside. 

2  Pom.  Eq.  Jur.  §§  971,  972;  Wait,  Fraud. 
Conv.  S  192;  MeKeovm  v.  Coogler,  18  Fla. 
866. 

The  question  of  fraud  is  one  of  motive  and 
intent. 

Ballard  v.  Eokman,  20  Fla.  661. 

The  husband's  consent  in  this  case  is 
proved  by  his  being  one  of  the  purchasers, 
as  was  decided  in — 

Tunno  v.  Robert,  16  Fla.  746. 

Mr.  Bewjamtii  8.  liiddon,  for  appellees : 

Civil  capacities  or  incapacities  by  which  a 
person  is  affected  in  his  former  domicil  are 
regarded  in  other  states  as  to  acts  done  or 
rightc  acquired  in  the  former  domicil,  but 
not  as  to  contracts  made  or  rights  or  prop- 
erty acquired  in  the  new  domicil. 

Polydore  v.  Prince,  1  Ware,  402,  Fed. 
Cas.  No.  11,257;  Hyman  v.  Bohlenker,  44  La. 
Ann.  108,  10  So.  623. 

The  judgments  meant  by  the  act  of  Con- 
gress requiring  full  faith  and  credit  are  those 
establishing  rights  and  liabilities  under  gen- 
eral principles  of  law,  and  not  those  estab- 
lishing liabilities  or  status  of  parties  upon 
a  statute  purely  local  and  without  any  ex- 
traterritorial force  or  effect. 

Marriage  and  the  status  of  married  wo- 
men, their  rights  and  liabilities,  are,  as  a 
rule,  fixed  by  the  statutes  of  the  different 
states.  Such  statutes  are  operative  only  in 
the  states  where  made,  and  have  no  extra- 
territorial effect. 

McLean  v.  Hardin,  66  N.  C.  (3  Jones,  Eq.) 
294,  69  Am.  Dec  740,  note  743. 

Statutes  enabling  married  women  to  make 
contracts,  to  sue  and  to  be  sued,  etc.,  are  in 
pursuance  of  the  police  power  of  the  state, 
and  cannot  be  enforced  l^yond  the  jurisdic- 
tion of  the  state  which  enacts  them. 

2  Black,  Judgm.  §  871. 

If  there  is  any  value  in  the  Alabama  de- 
cree at  all,  it  is  simply  as  a  basis  upon  which 
a  similar  decree  might  be  entered  in  this 
state.  It  is  not  executory  in  this  state, 
without  additional  action  in  the  courts  here. 

2  Black,  Judgm.  S  862 ;  Carter  v.  Bennett, 
6  Fla.  214;  MoLure  v.  Benoeni,  37  N.  C.  (2 
Ired.  Eq.)  513,  40  Am.  Dec.  437;  12  Am.  & 
Eng.  Enc.  Law,  p.  148,  and  note ;  Cole  v.  Cun- 
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ningham,  133  U.  S.  107«  33  L.  ed.  538,  10 
Sup.  Ct.  Rep.  269. 

All  of  our  own  legislation  upon  the  subject 
shows  that  it  is  not  our  policy  to  recognize 
the  judgments  of  other  states  as  being  upon 
an  equal  footing  with  domestic  judgments. 

Cordon  v.  Simonton,  10  Fla.  179;  Sloan 
V.  Sloan,  21  Fla.  689;  Davis  v.  Sinith,  6  Ga. 
274,  48  Am.  Dec.  279. 

The  court  should  not  enforce  the  Alabama 
statute.  It  has  no  binding  force  here.  It 
can  be  recognized  only  through  interstate 
comity, — a  kind  of  courtesy, — and  cannot 
be  enforced  if  in  conflict  with  the  law  or 
public  policy  of  this  state. 

Waltoorth  v.  Harris,  129  U.  S.  356,  32  L. 
ed.  712,  9  Sup.  Ct.  Rep.  340;.  3  Am.  &  Eng. 
Enc.  Law,  pp.  608^10;  Smith  v.  Godfrey, 
28  N.  H.  379,  61  Am.  Dec.  617;  Sneed  v. 
Ewing,  6  J.  J.  Marsh.  460,  22  Am.  Dec.  41 ; 
Mahomer  v.  Hooe,  9  Smedes  &  M.  247,  48 
Am.  Dec.  706. 

Such  a  decree  does  not  confer  upon  a  mar- 
ried woman  the  general  capacity  to  contract. 

Cook  V.  Meyer  Bros.  73  Ala.  580;  Holt  v. 
Agnew,  67  Ala.  360 ;  Ashford  v.  Watkins,  70 
Ala.  156;  Dreyfus  v.  Wolff e,  65  Ala.  496. 

The  Alabama  statute  is  a  local  statute, 
not  intended  to  be  enforced  beyond  the  limits 
of  the  state  of  Alabama.  It  is  not  a  general 
right  of  married  women  to  become  *  femes 
sole  or  free  dealers  whenever  they  desire;  it 
is  a  special  statutory  privilege,  and,  like  all 
such  statutes,  has  no  extraterritorial  force. 

McLean  v.  Hardin,  56  N.  C.  (3  Jones,  Eq.) 
204,  69  Am.  Dec.  740;  Ash  v.  Baltimore  d  O. 
R.  Co.  72  Md.  144«  19  Atl.  643. 

The  policy  of  our  law  is  that  no  married 
women,  except  those  who  have  the  requisite 
qualifications,  shall  become  free  dealers. 
The  Alabama  decree  is  upon  a  statute  clear- 
ly in  confiict  with  our  statute  and  our  pol- 
icy, and  cannot  be  invoked  to  avoid  a  lia- 
bility incurred  in  this  state  by  a  married 
woman  while  domiciled  here. 

Castro  V.  lilies,  22  Tex.  479,  73  Am.  Dec. 
277;  Ex  parte  Dickinson,  29  S.  C.  463,  1  L. 
R.  A.  685,  7  S.  E.  593;  Buckles  v.  EllerSy  72 
Ind.  220,  37  Am.  Rep.  156;  Doss  v.  Campbell, 
19  Ala.  590«  64  Am.  Dec.  198;  Saul  v.  His 
Creditors,  6  Mart.  N.  S.  669,  16  Am.  Dec. 
212,  note  231;  Besse  v.  Pellochouw,  73  III. 
285,  24  Am.  Rep.  242;  State  v.  Barrow,  14 
Tex.  179,  65  Am.  Dec  109;  Hicks  v.  Pope, 
8  La.  664,  28  Aul  Dec.  142;  Pritchard  v.  Cit- 
izens' Bank,  8  La.  130,  28  Am.  Dec.  132,  note 
135. 

A  divorce  may  be  binding  in  one  state,  and 
the  courts  of  another  state  refuse  to  recog- 
nize it. 

Williams  v.  Williams,  130  N.  Y.  193,  14  L. 
R.  A.  220,  29  N.  E.  98;  Hood  v.  State,  56  Ind. 
2G3,  26  Am.  Rep.  21;  Setoall  v.  Seicall,  122 
Mass.  156,  23  Am.  Rep.  299. 

Mabry,  J.,  delivered  the  opinion  of  the 
court: 

The  assignments  of  error  question  the 
correctness  of  the  order  granting  a  tempo- 
rary injunction  and  overruling  the  plea. 
The  theory  of  the  defense  interposed  by  the 
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plea  which  had  been  filed  when  the  order 
was  made  is  that  Mrs.  R.  A.  Walling  had 
acquired,  by  the  Alabama  decree  mentioned 
therein,  the  status  of  a  free  dealer,  subject 
to  be  sued  at  law  by  OMnplete  and  adequate 
remedies,  and  that  this  status  acoompanied 
lier,  as  a  personal  qualification,  to  this  juris- 
diction. Some  question  was  raised,  it  seems, 
as  to  the  sufiiciency  of  the  certification  or 
the  transcript  of  the  record  in  the  Alabama 
court ;  but,  waiving  that,  we  consider  as  pre- 
sented the  question  whether  Mrs.  Walling 
can  claim  in  this  jurisdiction  the  status  of 
a  feme  sole,  to  the  extent  accorded  to  her 
under  the  Alabama  statute  by  the  decree  of 
the  ci...ncery  court  in  that  state.  It  appears 
that  the  Alabama  decree  which  Mrs.  Wall- 
ing invoked  was  made  under  §  2731  of  the 
Alabama  Code  of  1876,  and  this  did  not  au- 
thorize her  to  be  made  a  free  dealer,  with 
general  powers  to  contract  as  feme  aole. 
This  section  has  been  declared  by  the  Ala- 
bama court  to  be  simply  an  enabling  act, — 
narrowly  enabling, — for  the  purpose  of  au- 
thorizing a  married  woman  to  become  a 
feme  aole,  in  reference  to  her  statutory  and 
other  separate  estate,  to  the  extent  men- 
tioned in  the  statute,  and  no  further.  It 
seems  that  a  strict  construotion  has  been 
placed  on  this  statute,  and  it  has  been  re- 
garded' as  establishing  an  exception  to  the 
general  law  then  in  force  in  reference  to  the 
capacity  of  married  women  to  deal  with 
their  separate  property.  Dreyfus  v.  Wolff e, 
65  Ala.  490;  Aahford  v.  Watkins,  70  Ala. 
166;  Cohen  v.  Wollner,  72  Ala,  233;  Cook 
V.  Meyer  Bros.  73  Ala.  580;  Falk  v.  Hecht, 
75  Ala.  293;  Hatcher  v.  Diggs,  76  Ala.  189; 
Parker  v.  Roswald,  78  Ala.  526.  Conceding, 
as  appears  to  be  the  ruling  in  the  last  case 
cited,  that  if  Mrs.  Walling  had  engaged  in  a 
mercantile  business  in  Alabama  after  the 
rendition  of  the  decree,  and  had  bought 
Bloods,  she  could  be  sued  at  law  for  the  value 
of  the  same,  the  question  occurs  whether  this 
status  obtained  by  her  in  Alabama  can  be 
insisted  on  in  this  state,  after  her  perma- 
nent domicil  here,  and  as  to  transactions  had 
m  this  jurisdiction.  In  our  opinion,  a  nega- 
tive answer  must  be  given  to  this  question. 
To  avoid  any  misconception  as  to  the  extent 
of  our  ruling,  it  is  deemed  proper  to  state 
that  no  question  arises  as  to  the  validity 
or  rights  under  any  contract  made  by  Mrs. 
Walling  while  she  was  a  citizen  of  or  in  the 
state  of  Alabama,  nor  does  it  appear  that  she 
brought  to  this  jurisdiction  any  property  ac- 
quired by  her  under  her  Alabama  status.  It 
does  appear  that  she  acquired  real  property 
in  this  state  after  she  moved  here,  and  this 
property  in  part  is  the  subject  of  the  present 
litigation.  So  far  as  this  character  of  prop- 
erty is  concerned,  it  is  the  universal  rule 
that  the  laws  of  the  state  where  it  is  situ- 
ated furnish  the  rules  for  its  descent,  aliena- 
tion, and  transfer,  the  construction  and  va- 
lidity of  conveyances  thereof,  and  the  ca- 
pacity of  the  parties  to  such  contracts  and 
conveyances,  as  well  as  their  rights  under 
the  same.  Thomson  v.  Kyle,  39  Fla.  582, 
23  So.  12.  If  Mrs.  Walling  resided  in  Ala- 
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jbama,  and  under  the  law  of  her  domicil  had 
;  the  capacities  of  a  feme  sole,  she  would  still 
have  to  comply  with  the  laws  of  this  state 
in  reference  to  contracts  and  conveyances  of 
real  property  situated  here.  Story  says 
(Confl.  Laws,  S  101)  that  *'tbe  capacity, 
state,  and  condition  of  persons  according  to 
the  law  of  their  domicil  will  generally  be  re- 
garded, as  to  acts  done,  rights  acquired,  and 
contracts  made,  in  the  place  of  their  domicil, 
touching  property  situate  therein.  If  these 
acts,  rights,  and  contracts  have  validity 
there,  they  will  be  held  equally  valid  every- 
where. *  If  invalid  ther^  they  will  be  held 
invalid  everywhere."  In  recognition  of  this 
rule,  marriages  valid  where  celebrated  or 
contracted  are  regarded  as  valid  elsewhere, 
without  reference  to  the  domicil  of  the  forum 
where  the  question  of  their  validity  may 
arise.  Contracts  by  married  women,  valid 
under  the  laws  where  made,  though  void 
under  the  laws  of  another  domicil,  have  bees 
enforced  in  the  courts  of  the  latter.  Thus, 
a  married  wcmian  resident  in  Kentucky  was 
made  a  free  dealer  under  ine  laws  of  that 
state,  and  entered  into  a  valid  contract 
there.  The  courts  of  Tennessee  enforced  the 
contract  against  her,  though  by  the  laws  of 
the  latter  state  her  contract  would  be  in- 
valid. Rohinson  v.  Queen,  87  Tenn.  445,  3 
L.  R.  A.  214,  11  S.  W.  38.  See  also  MiUikm 
V.  Pratt,  125  Mass.  374;  Hill  v.  Chaae,  143 
Mass.  129.  9  N.  E.  30;  Bell  v.  Packard,  69 
Me.  105,  31  Am.  Rep.  251;  Bowles  v.  Field, 
78  Fed.  Rep.  742.  It  was  decided  in  Scud- 
der  v.  Union  Nat,  Bank,  91  U.  S.  406,  23  L. 
ed.  245,  that  matters  bearing  upon  the  execu- 
tion, interpretation,  and  validity  of  a  con- 
tract are  determined  by  the  law  of  the  place 
where  it  is  made.  Matters  connected  with 
its  performance  are  regulated  by  the  law 
prevailing  at  the  place  of  performance.  Mat- 
ters reepecting  the  remedy  depend  upon  the 
law  of  the  place  where  the  suit  is  brought. 
See  also  Ruhe  ▼.  Buck,  124  Mo.  178,  25  L. 
R.  A.  178,  27  S.  W.  412 ;  Bank  of  Louisiana 
V.  WilUams,  46  Miss.  618,  12  Aul  R^.  319. 
After  a  thorough  examination  of  the  au- 
thorities, Story  concludes  as  follows  (Confl. 
L.  8  103)  :  "Hence  we  may  deduce,  as  a 
corollary,  that  in  regard  to  questions  of  mi- 
nority or  majority,  competency  or  incom- 
petency to  marry,  incapacities  incident  to 
coverture,  guardianship,  emancipation,  and 
other  personal  qualities  and  disabilities,  the 
law  of  the  domicil  of  birth,  or  the  law  of  any 
other  acquired  and  fixed  domicil,  is  not  gen- 
erally to  govern,  but  the  lex  Idci  contractus 
aut  actus, — ^the  law  of  the  place  where  the 
contract  is  made  or  the  act  done.  There- 
fore a  person  who  is  a  minor  until  he  is  of 
the  age  of  twenty-five  years,  by  the  law  of 
his  domicil,  and  incapable,  as  such,  of  mak- 
ing a  valid  contract  there,  may,  nevertheless, 
in  another  country,  where  he  would  be  of  age 
at  twenty-one  years,  generally  make  a  valid 
contract  at  that  age,— even  a  contract  of 
marriage.''  The  reasoning  of  the  court  in 
the  following  cases  sustains  this  view: 
Polydore  v.  Prince,  1  Ware,  402,  Fed.  Cas.  No. 
11,257;  Com.  v.  Oreen,  17  Mass.  616;  Sa^i 
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▼.  Eta  Creditors,  6  Mart.  N.  S.  609,  16  Am. 
Dec.  212;   Thompson  v.  Ketchum^  b  Johns. 
190,  5  Am.  Dec.  332;  Pearl  v.  Hanahorough, 
9  Humph.  426.    The  Alabama  statute  ( Code 
1876,  §  2731)   was  simply  an  enabling  pro- 
▼iaion  by  which  a  married  woman,  in  com- 
pliance with  its  provisions,  could  be  made  a 
feme  sole,  as  to  her  separate  statutory  es- 
tate in  that  state,  to  the  extent  authorized 
by  the  statute.     The  chancellor,  in  ascertain- 
ing that  she  was  entitled  to  the  exceptional 
and  enabling  benefits  of  the  statute,  did  not 
exercise  any  general  powers  belonging  to  a 
court  of  chancery,  but  was  limited  in  his 
powers  to  the  grant  of  the  statute.     The  ef- 
fect of  his  finding  under   the  statute  was 
simply  to  invest  the  married  woman  in  that 
jurisdiction  with  the  exceptional  status,  un- 
d«r  the  general  laws  of  the  state,  of  dealing 
with  separate  estate  which  she  possessed  as 
a  feme  sole,  to  the  extent  provided,  and  no 
further.     We  have  no  question  before  us  as 
to  the  validity  of  any  contract  made  or  act 
done   by   the   married    woman    under    such 
status  in  Alabama,  and  our  judgment  is  that 
Mrs.  Walling  cannot  avail  herself  of  the  de- 
cree under  l£e  Alabama  statute  as  to  acqui- 
sition of  property  and  transactiona  in  this 
state  after  she  became  a  citizen  here.     There 
are  decisions  on  questions  so  analogous  to 
the  one  we  are  considering  as  to  make  them 
apparently  conflict  with  the  conclusion  we 
reach.    We  refer  to  the  decisions  holding 
that  an  illegitimate  child,  made  legitimate 
by  the  subsequent  marriage  of  its  parents 
according  to  the  laws  of  the  country  of  the 
marriage  and  parental  domicil,  is  thereafter 
legitimate  elsewhere     Miller  v.   Miller,  91 
N.  Y.  315,  43  Am.  Rep.  669.    On  the  legal 
adoption  of  a  child  with  capocity  to  inherit 
in  one  jurisdiction,  it  can  likewise  inherit 
in  another  jurisdiction,  where  similar  laws 
liUthorizing  the   adoptioi>   of   children   pre- 
vail.   Ross  V.  Ross,  129  Mass.  243,  37  Am. 
Rep.  321      But  there  is  a  distinction  to  be 
observed  in  dealing  with  the  questions.     It 
is  pointed  out  in  the  case  last  cited.     It  is 
there  said:     "The  capacity  or  qualiticatioo 
to  inherit  or  succeed  to  property,  which  is 
an  incident  of  the  status  or  condition,  re- 
quiring no  action  to  give  it  effect,  is  to  be 
distinguished    from    the    capacity   or    com- 
petency to  enter  into  contracts  that  confer 
rights  upon  others.    A  capacity  to  take  and 
have  diners  from  a  capacity  to  do  and  con- 
tract; in  short,  a  capacity  of  holding,  from 
a  capacity  to  act.    Generally  speaking,  the 
validity  of  a  personal  contract,  even  as  re- 
gards the  capacity  of  the  party  to  make  it, 
as  in  the  case  of  a  married  woman  or  an  in- 
fant, is  to  be  determined  by  the  law  of  the 
state  in  which  it  is  made." 
'  We  have  considered  the  question  as  pre- 
sented by  counsel,  but  another  view  has  sug- 
gested itself^  which  we  mention  without  a 
determination  of  it.     The  organic  law  pro- 
rides  that  a  married  woman's  separate  real 
and  personal  property  may  be  charged  in 
equity  and  sold,  or  the  uses,  rents,  and  prof- 
its   thereof    sequestered    for    certain    desig- 
nated purposes.     Const.  1885,  art.  11,  §  2; 
47  L.  R.  A. 


Halle  V.  Einstein,  34  Fla.  589,  16  So.  554. 
Does  the  making  of  a  married  woman  a  free 
dealer,  even  in  thds  jurisdiction,  oust  the 
court  of  chancery  of  the  jurisdiction  con- 
ferred by  the  Constitution  7 

The  bill  clearly  authorized  the  chancellor 
to  grant  the  temporary  injunction,  and  as 
there  was  nothing  at  the  time  before  the 
court  to  overcome  it  but  the  plea,  which  we 
decide  presented  no  defense,  there  was  no 
error  in  the  orders  granting  the  injunction 
and  overruling  the  {Mea. 

The  remaining  question  presented  relates 
to  the  ruling  of  the  court  denying  the  motion 
to  dissolve  the  injunction.  The  answer  of- 
defendants  had  then  been  filed,  and  it  is 
claimed  that  all  the  equities  of  the  bill  were 
met  From  the  conclusion  already  reached, 
it  follows  that  all  that  part  of  the  answer 
and  defense  relating  to  the  status  of  a  free 
dealer  claimed  for  Mrs.  Walling  under  the 
Alabama  decree  must  be  entirely  disre- 
garded. Mrs.  Walling  was  a  feme  covert  in 
this  state,  engaged  in  a  mercantile  business, 
at  the  time  she  bought  goods  from  appellees, 
and  when  the  bill  was  filed  against  her.  It 
is  charged  that  the  husband  did  not  join  his 
wife,  R.  A.  Walling,  in  the  execution  of  the 
bills  of  sale  and  deed,  and  the  answer  ad- 
mits that  they  were  executed  as  alleged. 
Copies  were  attached  to  the  bill,  as  parts 
thereof ;  and  from  these  it  appears  that  Mrs. 
Walling,  designating  herself  as  a  free  deal- 
er, alone  executed  them.  One  bill  of  sale 
was  executed  to  H.  H.  Rati  iff  &  Co.  for  the 
entire  stock  of  merchandise,  and  there  is 
nothing  connected  with  it  showing  the  con- 
currence of  the  husband  in  the  sale.  In  this 
state  the  husband  and  wife  must  join  in  all 
sales,  transfers,  and  conveyances  of  the  prop- 
erty of  the  wife.  Rev.  Stat  9  2072.  In  ref- 
erence to  personal  property  the  statute 
should  be  liberally  construed,  in  giving  effect 
to  the  transfers  of  the  wife.  Tunno  v.  Rob- 
ert, 16  Fla.  738;  Ballard  v.  Lippman  Bros. 
32  Fla.  481,  14  So.  154. 

The  case  is  not  here  upon  final  hearing,  and 
it  is  not  necessary  to  determine  the  validity 
of  the  sale  to  Ratliff  &  Co.,  on  account  of  the 
nonjoinder  of  the  husband  therein,  though 
upon  the  pleadings  it  appears  that  the  stat- 
ute has  not  been  complied  with.  It  is  stated 
in  the  answer  that  Ratliff  bought  the  en- 
tire stock  of  goods  from  Mrs.  Walling,  and 
paid  her  in  cash  $160  more  than  she  owed 
him.  She  was  at  the  time  embarrassed  with 
debts,  and  threatened  with  suits  by  her  cred- 
itors. We  have  condensed  the  answer  in  the 
statement  given,  but,  taken  as  an  entirety,  it 
is  apparent  that  Ratliff  knew  when  he  pur- 
chased the  stock  of  goods  that  Mrs.  Walling 
was  insolvent,  and  that  she  was  then  dis- 
posing of  all  her  property  in  order  that  it 
might  not  be  reached  by  pressing  creditors. 
Under  such  circumstances,  he  should  not 
have  bought  more  than  was  necessary  for  his 
own  protection.  Christian  v.  Oreenwood, 
23  Ark.  258,  79  Am.  Dec.  104;  Meyherg  v. 
Jacobs,  40  Mo.  App.  128;  Montgomery  v. 
Baylies,  96   Ala.    342,  11    So.    198:  Oppen- 
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heimer  y.  Quokenheim€r,M  FU.  617,  23  So. 
0. 

Under  our  statute,  a  married  woman  can 
Bell  her  real  property,  provided  her  husband 
join  in  the  sale  and  conveyanoe;  but,  in  or- 
der to  render  such  sale  and  oonveyance  ef- 
fectual to  pass  title,  she  must  acknowledge, 
before  some  officer  authorized  to  take  ac- 
knowledgments of  deeds,  separately  and 
apart  from  her  husband,  that  she  executed 
the  same  freely  and  voluntarily,  and  without 
compulsion,  constraint,  apprehension,  or 
fear  of  or  from  her  husband,  and  the  officer'e 
-certificate  must  set  forth  all  such  facta. 
Rev.  Stat.  §9  1966,  1958.  Mrs.  Walling  air 
tempted  to  deed  her  property  direct  to  her 
husband,  claiming  to  act  as  a  free  dealer, 
when  she  was  invested  with  no  such  capac- 
ity, and  her  deed  waa  not  acknowledged  aa 


required  by  statute  to  make  the  deed  effectr 
ive.  If  it  be  conceded  that  she  could  deed 
property  direct  to  her  husband  (which  we 
do  not  decide),  still  her  deed  is  ineffective, 
because  not  acknowledged  as  imperatively 
required  by  the  statute.  Cam  v.  Haisley, 
22  Fla.  317. 

Without  considering  the  sufficiency  of  the 
answer  in  other  respects  to  overcome  the 
case  made  in  the  bill,  we  think  the  court  did 
not  err  in  refxising  to  diasolve  the  injunction. 

Upon  oonsideration  of  the  questions  pre- 
sented, we  are  of  the  opmian  that  the  orders 
made  toere  oorreot,  and  afflrm  the  action  of 
the  court. 

Ordered  accordingly. 

Oarter,  J.,  beinff  disqualified,  took  no  part 
in  the  decision  of  this 
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1«     The  failure  to  attacli  tbe  seal  of  the 

Insurance  company  to  a  policy  granting  an 
annuity,  or  the  omission  of  some  other  techni- 
cal requirement,  will  not  constitute  a  de- 
fense to  a  suit  for  annuity  after  the  insurer 
has  received  the  purchase  money. 

tt.  A  contract  for  a  life  annuity  not  !■• 
■nlng:  ovt  of  or  cliarared  upon  lands, 
but  by  which  an  insurance  company,  in  con- 
sideration of  a  sum  certain,  agrees  to  pay  the 
annuitant  specified  sums  annually  during  life. 
Is  a  mere  chose  in  action  for  the  payment  of 
money,  which  need  not  be  made  in  the  form 
of  a  deed  or  under  seal. 

8.  A  cliartcr  antborlBlng:  an  Insvranee 
company  to  '^arrant,  purchase,  or  dispose 
of  annuities"  does  not  limit  the  company  to 
the  grant  of  annuities  by  deed  or  contract 
under  seal. 

(January  9,  1900.) 

APPEAL  hy  plaintiff  from  a  judgment  of 
the  Superior  Court  of  Baltimore  City 
in  favor  of  defendant  in  an  action  brought 
to  recover  back  the  consideration  paid  for  an 


annuity  on  the  ground  of  the  InTilidity  of 
the  oontraci.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Jvllan  J.  Alazamdor,  for  appel- 
lant: 

An  annuity  1^  the  law  of  Maryland  ia  an 
incorporeal  hereditament,  and  may  be  grant- 
ed in  fee  or  fee  simple  oonditional,  for  lifes, 
or  for  years. 

Co.  Litt  2a,  20a,  1446;  1  Wait,  Act  & 
Def.  title  Annuity;  Turrentine  v.  Perhine, 
46  Ala.  631 ;  2  Bl.  Com.  GhittylB  ed.  40,  and 
notes ;  Bays  v.  Richardson,  1  Gill  &  J.  378 ; 
Burton,  Real  Prop.  21  Law  Lib.  82;  Crabb, 
Real  Prop.  54  Law  Lib.  9S  259-261 ;  Rosooe, 
Real  Prop.  27  Law  Lib.  35,  68,  466;  2  Broom, 
Com.  by  Broom  &  Hadl^,  55;  3  Kent,  Com. 
461;  1  Schouler,  Pers.  Prop.  542;  Toum- 
shend  y.  Duncan,  2  Bland,  Ch.  53;  William's 
Case,  3  Bland,  Ch.  251  iRobinson  v.  Town- 
shend,  3  Gill  ft  J.  413;  Peyton  y.  Ayres,  2 
Md.  Ch.  64. 

An  annuity  must  be  granted  by  deed,  and 
cannot  be  granted  otherwise,  ihe  charter 
of  appellee  does  not  give  power  to  grant  an- 
nuities otherwise. 

Veghte  v.  Raritan  Water  Power  Oo,  19  N. 
J.  Eq.  142;  Baltimore  d  H.  R,  Oo.  y.  Al^tre, 
63  Md.  320. 

The  word  ''grant"  is  everywhere  uaed  and 
necessary  to  charge  the  grantor. 

Rolle,  Abr.  p.  226 ;  Ca  Litt.  1446;  Bacon, 


NoTB. — What  form  of  instrument  required  for 
the  creation  of  an  annuittf. 

The  principal  ease  is  apparently  the  first  one 
In  this  country  which  raises  and  determines 
the  question  as  to  the  necessity  of  a  deed  to  the 
creation  of  an  annuity. 

Cox  V.  Maxwell,  151  Mass.  336.  24  N.  B.  50. 
indeed,  holds  that  the  consent  of  the  testator  to 
a  letter  requesting  an  annuity  from  him  for  the 
lifetime  of  the  writer  in  consideration  of  serv- 
ices rendered  and  to  be  rendered  was  binding 
upon  his  executors,  but  the  question  as  to  the 
necessity  of  a  deed  does  not  seem  to  have  been 
raised  in  that  case. 

The  statement  made  by  the  English  law  writ- 
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ers.  and  supported  by  some  of  the  adjudged 
cases,  that  a  grant  of  an  annuity  must  be  by 
deed,  should  probably  be  restricted  to  annuities 
secured  upon  real  property,  as  was  the  case  In 
Re  Locke,  2  Dowl.  &  R.  608,  or  to  annuities 
which  run  to  one  and  his  heirs;  in  which  case 
the  annuity  partalces  of  the  nature  of  an  in- 
corporeal hereditament,  so  far,  at  least,  as  the 
manner  of  its  creation  and  its  descent  upon  the 
first  annuitant's  death  are  concerned. 

When,  as  in  the  principal  ease,  the  annuity 
is  a  mere  personal  charge,  and  is  limited  to  the 
life  of  the  annuitant,  there  seems  to  be  not  eva 
a  technical  reason  why  it  may  not  be  created 
by  a  contract  not  under  seal.  O.  H.  P 
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Abr.  Orant,  E;  2  Chitty,  Bl.  Com.  40,  and 
notes;  3  Kent,  Com.  460;  1  Wait,  Act.  & 
Def.  title  Annuity j  3  Washb.  Real  Prop. 
*605;  2  Broom,  Com.  by  Broom  &  Hadley, 
55;  Union  Bank  y.  Ridgely,  1  Harr.  &  G. 
324;  Rayner  v.  Nugent,  60  Md.  619;  Nield 
V.  Smith,  14  Ves.  Jr.  491;  Re  Looke,  2  Dowl. 
&  R.  603;  1  Saunders,  PI.  A  Kv.  84,  hoc  tit.; 
1  Chitty,  PL  16th  ed.  124. 

Mrs.  Cahill  was  a  married  woman  at  the 
time  and  till  her  death,  as  the  officers  of  the 
defendant  knew,  and  certainly  never  acqui- 
esced in  accepting  a  void  annuity,  for  ac- 
quiescence must  haye  been  with  full  knowl- 
edge of  her  rights. 

Trader  v.  Lowe,  45  Md.  1 ;  Hoffman  Steam 
Coal  Co,  y.  Cumberland  Coal  d  /.  Co.  16  Md. 
609;  Taliaferro  y.  First  Nat.  Bank,  71  Md. 
214;  Cockerell  y.  Cholmeley,  1  Russ.  &  M. 
425,  Affirmed  in  1  Clark  &  F.  60;  Lammot  y. 
Bovoly,  6  Harr.  k  J.  521. 

Her  counsel  had  no  right  to  ratify  any 
insufficient  document  for  her.  He  was  em- 
ployed to  secure  her  a  valid  annuity,  not  to 
accept  an  imperfect  instrument. 

Loweka/mp  y.  KoeohUng,  64  Md.  95,  3  Atl. 
35;  Duokeii  y.  Jenkins,  66  Md.  267,  7  Atl. 
263;  MoAAlahy  y.  By  ere,  67  Md.  440,  10 
Atl.  235;  Chefw  y.  Bank  of  Baltimore,  14  Md. 
319;  Turton  y.  Turion,  6  Md.  383;  Albert 
T.  Baltimore  Sav.  Bank,  I  Md   Ch.  417. 

The  appellee  had  no  right  to  grant  annui- 
ties otherwise  than  by  deed,  and  therefore 
the  paper  marked  ''A''  is  void. 

Moti  y.  Danville  Seminary,  129  III.  403, 
21  N  E.  927;  MoSpedon  y.  New  York,  7 
Bos'v.  601;  Baltimore  F,  Ins.  Co.  y.  Mo- 
C^owan,  16  Md.  53. 

If  this  instrument  was  and  is  void  as  an 
annuity,  the  consideration  has  failed,  and  we 
may  recover  it  back  in  this  action. 

Hall  y.  Swansea,  5  Q.  B.  526;  Wilkinson 
y.  Lloyd,  7  Q.  B.  27 ;  Young  v.  Cole,  3  Bing. 
N  C.  724,  Sourfield  v.  Qowland,  6  East, 
241 ;  Waters  v.  Mansell,  3  Taunt.  66. 

The  appellee  is  a  corporation,  and  money 
paid  to  it  as  a  consideration  for  an  act  ultra 
vires  it  undertakes  to  execute  may  be  thus 
recovered  back. 

Maryland  Hospital  v.  Foreman,  29  Md 
531 ;  Tracy  v.  Talmage,  14  N.  Y.  167,  67  Am. 
Dec.  132;  Curtis  v.  Leavitt,  15  N.  Y.  9. 

Messrs.  William  A.  Fisher  and  Clay- 
ton C.  Hall,  for  appellee: 

There  was  no  money  paid  by,  and  no  con- 
sideration moved  from,  the  appellant's  tes- 
tatrix to  the  appellee. 

She  therefore  could  have  no  right  of  action 
based  on  failure  of  consideration,  if  there 
had  been  such  failure. 

Boyce  v.  Wilson,  32  Md.  129;  Small  v. 
Schaefer,  24  Md.  158;  1  Chitty,  PI.  365; 
Thurston  r.  Mills,  16  East,  274;  Owings  v. 
Oioings,  1  Harr.  &  G.  488;  Second  Nat. 
Bank  v.  Orand  Lodge  of  F.  ds  A.  A.  Masons, 
98  U.  S.  123,  25  L.  ed.  75;  Eatchange  Bank 
v.  Rice,  107  Mass.  37,  9  Am.  Rep.  1 ;  Mars- 
ton  V.  Bigelow,  150  Mass.  45,  5  L.  R.  A.  43, 
^  N.  E.  71 ;  Borden  v.  Boardman,  157  Mass. 
410,  32  N.  E.  469;  Linneman  v.  Moross,  98 
Mich.  178,  67  N.  W.  103;  Tweddle  v.  Atkin- 
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son,  1  Best  &  S.  393;  Price  v.  Easton,  4 
Barn.  &  Ad.  433. 

Anciently,  annuities  were  frequently 
granted  by  individuals  in  consideration  of 
borrowed  money,  the  annuities  being  pay- 
able during  the  lifetime  of  the  borrower, 
who  was  in  this  case  the  grantor;  he  was 
the  cestui  que  vie.  The  annuity  was  then 
commonly  made  payable  to  the  grantee  and 
his  heirs  ( in  case  the  grantor  should  survive 
the  grantee),  and  hence  came  to  be  regarded 
as  an  incorporeal  hereditament,  in  that  the 
benefits  passed  to  the  heir,  and  not  to  the 
legal  representatives  or  administrator  of  the 
grantee. 

Co.  Litt  Bk.  II.  449,  §  144&;  2  Bl.  Coul 
p.  20. 

An  annuity,  in  order  to  be  an  heredita- 
ment, must  be  granted  to  the  annuitant  and 
his  heirs. 

2  Co.  Litt.  p.  219,  §  6a;  8  Kent,  Com.  p. 
660;  Bunyon,  Life  Assurance,  3d  ed.  p.  363. 

A  policy  of  life  insurance  is  a  mere  chose 
in  action  for  the  payment  of  money. 

Rittler  v.  Smith,  70  Md.  265,  2  L.  R.  A. 
844,  16  Atl.  890. 

A  grant  of  annuity  need  not  be  by  deed 
under  seal. 

Anciently,  all  contracts  were  required  to 
be  under  seal  in  order  to  give  them  validity 
at  law. 

Anson,  Contr.  p.  44;  1  Bl.  Com.  p.  475; 
Bank  of  Columbia  v.  Patterson,  7  Cranch, 
299,  3  L.  ed.  351 ;  Coa  v.  Maxwell,  161  Mass. 
336,  24  N.  E.  50. 

The  word  "grant"  does  not  necessarily  im- 
port grant  by  deed. 

Pomeroy's  Smith,  Mercantile  Law,  S  15; 
Underbill,  Ev.  p.  317 ;  Farrar  v.  Stackpole, 
6  Me.  158,  19  Am.  Dec  201 ;  Meriam  v.  Bar- 
sen,  2  Barb.  Ch.  270. 

Annuities  granted  by .  corporations  are  to 
be  distinguished  from  those  for  which  a  deed 
is  required. 

Totonshend  v.  Duncan,  2  Bland,  Ch.  45; 
Jones  V.  Stockett,  2  Bland,  Ch.  400 ;  Robin- 
son V.  Toumshend,  3  Gill  &  J.  413;  Peyton 
v.  Ayres,  2  Md.  Ch.  64;  Re  Blake,  4  Md.  Ch. 
64;  Mitchell  v.  Mitchell,  21  Md.  244;  Per- 
kins V.  Emory,  55  Md.  27;  Neild  v.  Smith, 
14  Ves.  Jr.  401 ;  Re  Locke,  2  Dowl.  A  R.  603 ; 
Ellis,  Ins.  4th  London  ed.  197,  202. 

The  annuity  policy  in  question  was  duly 
accepted  before  payment  of  the  considera- 
tion. 

The  money  was  paid  with  full  knowledge 
of  the  facts. 

Baltimore  v.  Lefferman,  4  Gill,  431,  45 
Am.  Dec.  145;  Poe,  PI.  chap.  3,  §  119. 

If  a  person  has  received  all  the  considera- 
tion he  has  knowingly  contracted  for,  he 
cannot  be  permitted  to  say  there  was  none. 

Baker  v.  Roberts,  14  Ind.  552;  Penniman 
v.  Winner,  54  Md.  127. 

The  doctrine  of  ultra  vires  is  not,  as  a 
rule,  available  when  it  would  operate  a  le- 
gal wrong  or  injustice. 

Parish  v.  Wheeler,  22  N.  Y.  494;  Whit- 
ney Arms  Co.  v.  Barlow,  63  N.  Y.  62,  20  Am. 
Rep.  604 ;  Rider  Life  Raft  Co.  v.  Roach,  ^7 
N.  Y.  378 ;  Wcodruff  v.  Brie  R.  Co.  93  N.  Y. 
618;  Leslie  v.  LoHllard,  110  N.  Y.  519,  1  L. 
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R.  A.  456,  18  N.  E.  303;  Ohio  d  M.  R.  Co. 
V.  McCarthy,  90  U.  S.  258,  24  L.  ed.  693. 

An  innocent  mistake  in  the  method  of 
carrying  out  the  corporate  power  would 
never  render  the  entire  transaction  subject 
to  be  vacated  on  the  ground  of  ultra  vires. 
When  the  principal  matter  is  within  the  lim- 
its of  the  corporate  power,  and  the  act 
claimed  to  be  ultra  vires  is  an  incident  to  it, 
the  former  will  be  upheld. 

Philadelphia  d  8.  B.  Co,  v.  Lewis,  33  Pa. 
33,  75  Am.  Dec  674. 

Even  if  the  question  had  arisen  before 
performance  by  the  defendant,  inasmuch  as 
the  consideration  had  been  received  and  the 
company  had  the  power  to  do  the  act,  it 
would  have  been  liable  to  pay  the  annuity, 
even  if  no  instrument  of  any  kind  had  been 
executed. 

Bunyon,  Life  Assurance,  310;  Kermey  ▼. 
Weaham,  6  Madd.  &  G.  357  ;Davis  v.  Bryan, 
6  BarxL  &  C.  666;  Chitty,  Contr.  625. 

Mrs.  Kate  Cahill  received  the  benefit  of 
full  performance  by  the  company  of  its  con- 
tract, and  neither  she  nor  her  administra- 
tor could  assert  the  ultra  vires. 

2  Cook,  Corp.  §  681,  p.  1373;  Woodruff  v. 
Erie  R.  Co.  93  N.  Y.  609 ;  Whitney  Arms  Co. 
V.  Barlow,  63  N.  Y.  62,  20  Am.  Rep.  504; 
United  Oerman  Bank  v.  Katz,  67  Md.  141; 
Central  Transp.  Co.  v.  Pullman's  Palaoe  Car 
Co.  139  U.  S.  60,  35  L.  ed.  68,  11  Sup.  Ct. 
Rep.  478. 

The  corporation  could  not  have  availed  it- 
self of  such  plea  after  receiving  the  consid- 
eration. 

Millard  v.  St.  Francis  Xavier  Female 
Academy,  8  HI.  App.  341 ;  Memphis  d  L.  R. 
R.  Co.  V.  Dow,  19  Fed.  Rep.  388;  Hitchcock 
V.  Galveston,  96  U.  S.  351,  24  L.  ed.  662; 
Zahriskie  v.  Clevela/nd,  C.  d  C.  R.  Co.  23 
How.  381,  16  L.  ed.  488;  Bunyon,  Life  As- 
surance, 310. 

Fowler,  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  most  fully  and  ably  argued, 
but  it  does  not  appear  to  us  that  there  is 
any  serious  difficulty  presented.  There  is 
little,  if  any,  contention  in  regard  to  the  con- 
trolling facts.  Of  course,  if  it  be  admitted, 
as  contended  on  the  part  of  the  appellant, 
that  the  contract  or  policy  by  which  the  ap- 
pellee bound  itself  to  pay  the  annuity  is 
ultra  vires,  and  therefore  void,  or  that  the 
instrument  itself  was  not  properly  execut- 
ed, or  that  an  annuity  cannot  be  created  or 
granted  by  parol,  but  must  be  by  deed,  there 
might  be  some  room  for  controversy;  but 
we  not  only  do  not  admit  any  of  these  propo- 
sitions, but  we  distinctly  deny  them  all,  as 
applicable  to  this  case.  What  are  the  facts? 
On  the  20th  of  April,  1895,  the  Maryland 
Life  Insurance  Company  of  Baltimore  is- 
sued its  policy  of  annuity  to  Mrs.  Kate 
Cahill,  agreeing  thereby,  in  consideration  of 
the  sum  of  $14,116.96  paid  by  her  husband, 
John  Cahill,  to  pay  to  her  an  annuity  of 
$1,040  during  the  continuance  of  her  life. 
This  sum  was  paid  by  the  husband  in  accord- 
ance with  an  agreement  set  forth  in  a  deed 
of  separation  executed  by  him  and  his  wife; 
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she  agreeing  on  her  part,  in  consideration  of 
the  purchase  of  the  annuity  by  him,  to  re- 
nounce her  right  of  dower,  and  to  do  and 
perform  certain  other  things  not  necessary 
now  to  mention.  She  lived  but  a  short  time 
to  enjoy  the  annuity,  for  she  died  on  the  20th 
of  November,  1896;  all  the  payments  of  the 
annuity  having  been  promptly  miade  during 
her  life  as  provided  by  the  policy.  The  con- 
tract or  policy  by  which  the  insurance  com- 
pany agreed  to  pay  the  annuity  was  signed 
by  its  president  and  secretary,  in  accord- 
ance with  its  by-laws,  and  was  in  the  usual 
form  in  which  such  assurances  were  made 
by  the  company.  The  administrator  d.  b.  n. 
0.  t.  a.  of  Mrs.  Cahill  brought  an  action  of 
assumpsit  against  the  insurance  company  on 
the  common  coimts,  for  money  lent^  money 
had  and  received,  and  money  found  to  be  due 
on  accounts  stated,  etc.  The  theory  upon 
which  this  suit  was  brought  is  that  the  pol- 
icy is  void,  because  an  annuity  can  be  cre- 
ated or  granted  only  by  deed,  and  that  the 
charter  of  the  insurance  company  does  not 
give  power  to  grant  annuities  otherwise. 
The  contention  is,  therefore,  that  the  policy 
in  question  being  not  under  the  seal  of  the 
company,  and  not  its  deed,  but  simply  a 
written  contract  of  the  company,  signed  by 
its  president  and  secretary,  no  action  at  law 
could  have  been  maintained  for  arrears  of 
the  annuity,  and  consequently  there  was  no 
valid  contract  between  the  parties.  There 
are  some  other  questions  which  were  argued 
at  great  length,  but' the  view  we  entertain 
of  this  case  renders  it  unnecessary  to  con- 
sider them.  The  judgment  of  the  court  be- 
low being  for  the  defendant,  the  plaintiff 
has  appealed. 

It  will  be  observed  that,  if  we  leave  out 
of  consideration  the  mere  form  of  the  policy, 
Mrs.  Cahill  got  all  that  the  defendant  agreed 
to  give  her  {Penniman  v.  Winner,  64  Md. 
135)  ;  for  it  is  conceded  that  the  annuity 
was  promptly  paid  during  her  life,  and,  as 
was  suggested  at  bar,  if  she  had  lived  six- 
teen years  to  enjoy  the  annuity,  instead  of 
only  sixteen  months,  it  is  not  likely  this  suit 
would  have  been  brought.  Without  consid- 
ering whether  the  representative  of  Mrs.  Ca- 
hill or  her  husband  is  the  proper  party  plain- 
tiff, we  will  briefly  consider  the  question 
whether  an  action  of  any  kind  by  any  person 
can  be  brought  against  the  insurance  com- 
pany under  the  circumstances  presented  by 
this  appeal.  The  answer  to  tnis  question 
depends  upon  the  relation  of  .the  parties  to 
each  other,  and,  as  contended  by  the  plain- 
tiff, upon  the  validity  of  the  contract  by 
which  the  defendant  agreed  to  pay  the  an- 
nuity. Assuming,  without  deciding,  as  con- 
tended, that,  if  the  contract  was  invalid  and 
void,  the  plaintiff  had  a  right  to  bring  an 
action  of  assumpsit  to  recover  the  purchase 
money,  which  the  court  below,  sitting  as  a 
jury,  found  was  paid  by,  and  was  the  money 
of,  the  husband,  the  first  question  presented, 
and  indeed  the  only  one,  is  whether  that  cori- 
tract  was  or  was  not  a  binding  and  valid 
contract  of  the  defendant.  The  answer  to 
this  question,  it  seems  to  us,  is  obvious.  The 
defendant's  charter  (act  1864,  chap.  362,  § 
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3)  authorizes  it,  among  other  things,  ''to 
grant,  purchase,  or  dispose  of  annuities." 
Now,  let  us  assume,  ew  gratia,  that  the  prop- 
er construction  of  the  language  used  in  the 
charter  is  that  the  defendant  may  grant  or 
dispose  of  an  annuity  only  by  deed,  yet  it 
can  hardly  be  contended  that  the  contract  it- 
self is  ultra  vires,  and  therefore  void,  be- 
cause the  officers  of  the  defendant  executed 
it  in  an  irregular  or  imperfect  manner.  The 
power  to  grant  or  dispose  of  annuities  is  a 
charter  power,  and  the  most,  therefore,  that 
can  be  said,  is  that  in  this  case  the  officers 
of  the  company  have  failed  to  attach  the  seal 
of  the  company,  or  have  omitted  some  other 
technical  requirement.  Under  such  circum- 
stances, the  defendant,  after  receiving  the 
purchase  money,  would  not  be  allowed  to  de- 
fend itself  in  a  suit  to  recover  the  annuity 
on  the  ground,  not  that  the  contract  is  void 
because  it  is  ultra  virea,  but  because,  al- 
though the  charter  authorized  it  to  make  the 
contract,  it  had  not  been  executed  in  a  prop- 
er and  legal  manner.  On  the  contrary,  a 
court  of  equity  would  have  compelled  it  to 
execute  the  contract  in  a  legal  and  binding 
form;  and  in  the  meantime  the  annuitant 
could  have  sued  for  the  instalments,  because 
the  law  would  have  implied  a  promise  to  pay 
them,  on  which  an  action  of  assumpsit 
would  lie.  And,  if  the  defendant  would  not 
be  allowed  to  repudiate  the  contract,  neither 
could  the  other  party;  for,  in  order  to  be 
equitable,  the  estoppel  must  be  mutual.  It 
may  be  conceded,  as  contended  by  appellant, 
— ^without,  however,  so  deciding, — that,  if 
this  were  a  contract  ultra  vires,  which,  as 
we  have  seen,  it  is  not,  neither  party  would 
be  estopped. 

Thus  far  we  have  assumed  that,  while  the 
charter  authorizes  the  defendant  to  grant  or 
dispose  of  annuities,  the  legal  and  proper 
construction  of  the  grant  requires  the  con- 
tract to  be  in  the  form  of  a  deed.  But,  so 
far  from  this  being  the  true  construction, 
we  think  it  abundantly  clear,  not  only  that 
the  policy  issued  to  the  late  Mrs.  Cahill  is, 
as  testified  by  the  president  of  the  defend- 
ant, in  the  usual  form  in  which  such  as- 
surances were  made  by  the  defendant,  but 
that  both  in  form  and  substance  it  was  in 
entire  accordance  with  the  charter.  Indeed, 
we  might  almost  take  judicial  notice  of  the 
fact  that  it  is  now  usual,  and  has  been  for 
many  years  the  general  custom  of  insurance 
companies,  to  issue  just  such  documents  as 
the  one  issued  to  Mrs.  Cahill,  not  under  seal, 
but  in  the  form  of  a  written  contract  signed 
by  officers  designated  by  the  by-laws.  We 
do  not  place  our  conclusion  on  judicial  no- 
tice of  this  alleged  general  custom,  nor  on 
the  evidence  of  it  offered  by  the  defendant; 
for  the  court  below  excluded  that  evidence, 
and  the  propriety  of  that  ruling  is  not  be- 
fore us.  But  it  is  settled  law  in  this  state 
that  a  policy  of  life  insurance  is  a  mere  chose 
in  action  for  the  payment  of  monev.  Rit- 
iler  V.  Smith,  70  Md.  265,  2  L.  R.*^A.  844, 
16  Atl.  890.  And  so  is  a  contract  for  a  life 
annuity,  unless  it  be  a  life  annuity  issuing 
out  of  or  charged  upon  lands.  Of  this  latter 
class  are  most  of  the  cases  relied  upon  by 
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the  appellant  What  is  an  annuity  like  the 
one  in  this  case,  but  a  contract  on  the  part 
of  the  insurance  company,  in  consideration 
of  a  sum  certain,  to  pay  the  annuitant  speci- 
fied sums  annually  during  life?  There  is 
certainly  no  feature  of  inheritance  about 
such  a  contract  as  this,  and  we  can  conceive 
of  no  reason  why  such  a  chose  in  action  may 
not,  as  any  other  chose  in  action,  be  the  sub- 
ject of  a  parol  or  written  contract,  unless 
there  be  some  statute  requiring  such  a  con- 
tract to  be  by  deed.  But,  so  far  from  this 
being  the  case,  as  we  have  already  said,  we 
are  of  opinion  that  the  charter  of  the  de- 
fendant company  authorizes  just  such  a  con- 
tract as  the  one  we  are  considering.  By  that 
charter,  the  defendant  may  "grant,  pur- 
chase, or  dispose  of  annuities."  Whatever 
may  be  said  of  the  word  "grant,"  it  certain- 
ly cannot  be  contended  that  any  conclusion 
can  be  drawn  from  the  use  of  the  word  "dis- 
pose" that  the  contract  by  which  the  annuity 
is  disposed  of  must  be  by  deed.  But  we  can- 
not adopt  the  view  of  the  appellant,  that  the 
charter  of  the  defendant  does  not  confer 
power  upon  it  to  grant  annuities  otherwise 
than  by  deed.  Undoubtedly,  it  may  "grant" 
annuities  by  deed,  if  it  will;  but  it  may, 
also,  by  the  very  terms  of  the  charter,  "dis- 
pose" of  them  by  contract  in  writing.  That 
a  chose  in  action  like  this  annuity  can  be 
disposed  of  only  by  deed  is  a  proposition 
which,  we  think,  requires  no  argument  to 
refute.  It  is  sufficient  to  say  that  the  mode 
of  creating  or  transferring  an  annuity  adopt- 
ed in  this  case  is  authorized  by  the  charter 
itself  of  the  defendant.  2  Am.  &  Eng.  Enc. 
Law,  p.  388.  We  think  it  unnecessary  to 
refer  to  the  many  authorities  cited  at  bar, 
because  most  of  them  have  application  only 
to  questions  which  were  argued,  but  which, 
as  we  have  said,  we  need  not  consider.  Nor 
do  the  English  statutes  (17  Geo.  III.  chap. 
26,  and  53  Geo.  III.  chap.  141)  appear  to 
have  any  controlling  effect  in  this  case,  even 
if  we  assume  that  they  are  in  force  here; 
for  each  of  them  provides  that  the  provision 
of  the  act  "shall  not  apply  to  annuities 
granted  by  any  body  corporate." 

Our  conclusion  is  that,  the  contract  of  an- 
nuity being  valid,  there  is  no  right  of  ac- 
tion in  the  plaintiff  or  any  other  person  to 
recover  the  purchase  money  paid  by  Mr. 
Cahill  for  the  annuity. 

Judgment  affirmed. 


William  COLTON  et  al.  Receivers  of  South 
Baltimore  Bank,  Appts., 

V. 

Lee  MAYER. 

( Md ) 

Receivers  cannot  maintain  an  action  to 


Note. — As  to  action  by  receiver  to  enforce 
stockholder's  liability,  see  also  Republic  L.  In«. 
Co.  V.  Swlgert  (III.)  12  L.  R.  A.  328  :  Cushing 
V.  Perot  (Pa.)  34  L.  R.  A.  737  :  Runner  v.  Dw lo- 
gins (Ind.)  36  L.  R.  A.  645:  Minnenpolls  Rnne- 
ball  Co.  v.  City  Bank  (Minn.)  38  L.  R.  A.  415  : 
and  Hlrshfeld  v.  Fltsgerald  (N.  Y.)  46  L.  R.  A 
839. 
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enforee  tlft«  llabllltr  of  stocklioldera 

In  a  bank  for  its  debts  under  Acta  1888.  chap. 
294,  for  the  amount  of  their  respective  shares 
of  stock,  since  the  fund  arising  from  such  lia- 
bility Is  In  no  sense  an  asset  of  the  corpora- 
tion, and  the  receivers  have  no  interest  In  it. 

(March  21,  1900.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  Baltimore  City  Court  in  favor  of  de- 
fendant in  an  action  brought  to  enforce  de- 
fendant's stetutory  liability  as  a  stockholder 
in  a  bank  which  had  become  insolvent.  A.f- 
finned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  B.  WillU,  William  8. 
Bryan,  Jr.,  Josepli  W.  HaseU,  and  Mar- 
tin I«elmayer,  for  appellants : 

When  a  stockholder  subscribed  for  stock 
in  the  South  BaJtimore  Bank,  he  made  a  con- 
tract that  he  would  pay  into  the  bank  the 
amount  of  his  capital  stock.  He  also  made 
a  contract  that,  if  necessary  to  pay  the  debts, 
he  would  pay  into  the  bank  an  equal  amount 
in  addition.  The  contract,  so  far  as  the 
rights  of  creditors  were  concerned,  was  iden- 
tically the  same  in  the  one  case  as  in  the 
other. 

Richmond  v.  Irons,  121  U.  S.  60,  30  L.  ed. 
871,  7  Sup.  Ct.  Rep.  788;  Hawthorne  v.  Ca- 
lef,  2  Wall.  22,  sub  nam.  Hathom  ▼.  Calef, 
17  L.  ed.  776 ;  Norria  v.  Johnson,  34  Md.  485. 

The  most  recent  and  satisfactory  discus- 
sions of  this  general  question  are — 

Sheafe  v.  Larimer,  79  Fed.  Rep.  921 ;  Wat- 
terson  v.  Master  son,  15  Wash.  511,  46  Pac. 
1041 ;  Wilson  v.  Book,  13  Waah.  676,  43  Pac. 
939;  Btate  ex  rel.  Btone  v.  Union  Stock 
Yards  State  Bwnk,  103  Iowa,  649,  70  N.  W. 
762,  Rehearing  in  72  N.  W.  1076;  Ueland  v. 
Haugan,  70  Minn.  349,  73  N.  W.  169 ;  Cuy- 
kendall  v.  Miles,  10  Fed.  Rep.  342 ;  Cushing 
V.  Perot,  176  Pa.  66,  34  L.  R.  A.  737,  34  Atl. 
447;  Mimiesota  Thresher  Mfg.  Co.  v.  Lang- 
don,  44  Minn.  37,  46  N.  W.  311. 

The  fact  that  a  banking  corporation  is  in- 
solvent and  in  the  hands  of  a  receiver  will 
not  entitle  creditors  to  proceed  against  the 
stockholders  upon  their  secondary  liability, 
but  such  liability  constitutes  a  part  of  the 
receiver's  trust  fund  for  the  benefit  of  credi- 
tors. 

Wilson  T.  Book,  13  Wash.  676,  43  Pac.  930. 

A  receiver  under  circumstances  similar  to 
those  here  existing  has  a  right  to  maintain 
an  action  at  law  for  assessments  on  the 
stockholder  ordered  by  the  court  which  ap- 
pointed him. 

Cuykendall  y.  Miles,  10  Fed.  Rep.  342; 
Cushing  v.  Perot,  176  Pa.  66,  34  L.  R.  A.  737, 
34  Atl.  447;  Eam^  v.  Doris,  102  111.  360; 
Afinnesota  Thresher  Mfg.  Co.  v.  Langdon,  44 
Minn.  37,  46  N.  W.  310. 

The  most  practical  way  to  have  but  one 
recovery  against  the  numerous  stockholders 
liable  on  their  statutory  liability  is  to  have 
a  receiver  appointed  in  a  suit  on  a  general 
creditors'  bill  against  the  corporation,  where 
all  the  creditors  will  be  represented  by  the 
plaintiff,  and  the  corporation  being  before 
the  court  will  bind  all  the  stockholders  as  to 
the  necessity  for  the  assessment  and  as  to  its 
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amount ;  and  then  allow  the  receiver  to  bring 
separate  actions  at  law  againet  the  individ- 
ual stockholders  for  the  amounts  severally 
due  by  them,  in  case,  after  demand,  they  re- 
fuse to  pay  the  receiver  the  amount  ordered 
to  be  paid  by  the  court. 

HaU  V.  United  States  Ins.  Co.  5  Oill,  4S4 ; 
Glenn  v.  Williams,  60  Md.  114;  Lycoming  F. 
Ins.  Co.  V.  Langley,  62  Md.  196 ;  Hawkins  v. 
Qlenn,  131  U.  S.  319,  33  L.  ed.  184,  9  Sup. 
Ct.  Rep.  739 ;  Sheafe  v.  Larimer,  79  Fed.  Rep. 
921;  Rmkine  y.  Ellioti,  16  K.  Y.  379;  At- 
wood  v.  Rhode  Island  Agri.  Bank,  1  R.  L 
376. 

Liability  of  the  stoddiolders  for  the  debts 
of  the  corporation  when  the  stock  has  not 
been  paid  m  full  (Code,  fi  64,  art.  23)  has 
been  held  to  make  the  stockholders  'Mebton 
under  the  statute  to  the  creditors  of  the  com- 
pany." 

Norris  v.  WreneohaU,  34  Md.  501;  Mat- 
thews V.  Albert,  24  Md.  535. 

The  receivers  represent  all  the  creditors, 
all  the  stockholders,  and  the  corporation  it- 
self. 

Glenn  v.  Williams,  60  Md.  114;  Frank  y. 
Morrison,  58  Md.  439. 

The  trustee  in  insolvency  represents  the 
creditors,  and  it  is  his  duty  to  claim  in  their 
behalf  all  property  which  ought  to  be  sub- 
jected to  tne  payment  of  the  debts  due  to 
them. 

Gardner  y.  GambriU,  86  Md.  662,  39  AtL 
318. 

These  receivers  haye  the  powers,  as  re- 
gards the  South  Baltimore  Bank  and  its 
creditors,  of  a  trustee  in  insolvency. 

Alexander  v.  Ghiselin,  6  Gill,  138;  Mao- 
kubin  y.  Boarman,  54  Md.  384. 

The  proceeding  against  stockholders  of 
corporations  when  the  capital  stock  has  not 
been  fully  paid  up  furnishes  an  instructive 
analogy  as  to  the  liability  of  the  stockholders 
here. 

Matthetos  v.  Albert,  24  Md.  535;  Norris 
y.  Johnson,  34  Md.  485 ;  Norris  r,  Wren- 
schall,  34  Md.  492. 

Mr.  Albert  S.  J.  Owens,  for  appellee : 

The  unpaid  subscriptions  to  the  capital 
stock  of  a  corporation  constitute  a  trust 
fund  to  be  held  by  the  corporation  for  the 
benefit  of  creditors,  and  upcm  insolvency  the 
right  to  recover  the  same  passes  to  the  re- 
ceiver. 

Eider  v.  Morrison,  54  Md.  446;  Crawford 
y.  Rohrer,  69  Md.  605 ;  Liberty  Female  Col- 
lege Asso.  y.  Watkins,  70  Mo.  13. 

When  a  receiver  is  appointed,  his  duty  is 
to  collect  all  corporate  assets  and  divide 
them  pro  rata  among  the  corporate  credit- 
ors, and  to  divide  the  excess,  if  any,  among 
the  stockholders.  The  receiver  succeeds  to 
nothing  but  corporate  rights,  and,  except  in 
cases  of  fraud,  has  no  rights  not  possessed 
by  the  corporation  itself. 

On  principle  the  receiver  should  not  be  al- 
lowed to  collect  this  statutory  obligation. 

This  statutory  liability  creates  a  contract 
between  the  individual  creditor  and  the  indi- 
vidual stockholder,  independent  of  the  con- 
tract between  the  creditor  and  the  oompany. 

Basshar  y.  Forbes,  36  Md.  167. 
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Even  though  the  plaintiff  shows  the  debt 
was  oontracted  when  the  defendant  was  a 
stockholder,  the  stockholder  may,  in  defense 
in  a  proper  case,  plead  release,  set-off,  limi- 
tation, and  other  defenses. 

1  Cook,  Corp.  p.  435. 

If  the  right  to  collect  this  statutory  lia- 
bility is  a  corporate  asset,  all  these  defenses 
avail  not,  for  the  receiver's  right  of  action 
does  not  arise  until  the  insolvency  of  the  cor- 
poration, and  all  the  receiver  has  to  show  is 
that,  in  order  to  pay  all  the  debts  of  the  com- 
pany, the  aggregate  statutory  liability  of  the 
stockholders  is  needed. 

High,  Receivers,  9  315;  2  Beach,  Priv. 
Corp.  §  716,  p.  1119;  Mason  v.  New  York 
Silk  Mfg.  Co.  27  Hun,  307 ;  Jaoohaon  v.  Al- 
len, 20  Blatchf.  $25, 12  Fed.  Rep.  454;  Fams- 
worth  V.  Wood,  91  N.  Y.  308 ;  1  Cook,  Stock 
A  Stockholders  &  Corp.  Law,  §  218,  p.  401 ; 
Morawetz,  Priv.  Corp.  S  869 ;  3  Thomp.  Corp. 
§  3560;  Taylor,  Priv.  Corp.  721;  Runner  v. 
Dwigffina,  147  Ind.  238,  36  L.  R.  A.  645,  46 
N.  E.  580;  Minneapolis  Baseball  Co,  v.  City 
Bank,  66  Minn.  441,  38  L.  R.  A.  417,  69  N. 
W.  331;  Cushing  v.  Porot,  175  Pa.  66,  34  L. 
R.  A.  737,  34  Atl.  447 ;  Hancock  Nat.  Bank 
V.  Ellis,  172  Mass.  39,  42  L.  R.  A.  402,  51  N. 
E.  207 ;  Bell  v.  Farwell,  176  111.  489,  42  L.  R. 
A.  807,  62  N.  E.  346;  Western  Nat.  Bank  v. 
Latorence,  117  Mich.  669,  76  N.  W.  105. 

Boyd,  J.,  delivered  the  opinion  of  the 
court : 

The  appellants,  who  are  receivers  of  the 
South  l^ltimore  Bank,  sued  the  appellee, 
who  was  a  stockholder  in  that  bank,  to  re- 
cover a  sum  equal  to  the  par  value  of  the 
stock  held  by  him,  under  a  provision  in  the 
charter,  as  amended  by  chapter  294  of  the 
Acts  of  1888,  which  is  as  follows:  "The 
oontinuance  of  this  corporation  shall  be  on 
the  condition  that  the  stockholders  and  di- 
rectors of  this  corporation  shall  be  liable  to 
the  amount  of  their  respective  share  or 
shares  of  stock  in  this  corporation,  for  all  of 
its  debts  and  liabilities  upon  note,  bill,  of 
otherwise."  The  declaration  alleges  that 
the  appellants  were  appointed  by  the  circuit 
court  No  2  of  Baltimore  city  under  a  gen- 
eral creditors'  bill  filed  against  tne  corpora- 
tion which^  after  due  proof,  was  adjudged  to 
be  insolvent,  and  was  dissolved,  and  its  prop- 
erty was,  in  accordance  with  the  terms  of 
the  act  of  1896,  chap;  349,  vested  in  the  ap- 
pellants. It  recites  the  above  provision  m 
the  charter,  and  alleges  that  the  assets  of  the 
corporation  are  totally  insufficient  to  pay 
its  debts  and  liabilities  in  full,  and  ic  is  nec- 
essary to  call  upon  the  stockholders  and  di- 
rectors to  pay  to  the  receivers  a  sum  equal 
in  amount  to  the  par  value  of  the  share  or 
shares  of  stock  held  by  them ;  that  such  pay- 
ment will  not  enable  all  of  said  debts  or  lia- 
bilities to  be  discharged,  and  that  the  court 
hod  made  a  call  upon  each  stockholder  to 
pay  such  sum,  and  authorized  the  plaintiffs 
to  sue  therefor.  The  defendant  demurred 
to  the  declaration,  and  the  first  six  ooimts 
having  been  withdrawn,  the  court  below  sus- 
tained the  demurrer  to  the  seventh  count, 
and  a  pro  forma  judgment  was  entered  for 
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the  defendant.  From  that  judgment  this 
appeal  was  taken. 

The  principal  question  intended  to  be 
raised  by  the  demurrer  was,  whether  the  re- 
ceivers are  authorized  to  sue  a  stockholder 
of  the  bank  for  the  liability  thus  created  by 
the  charter.  Although  that  provision  is  in  the 
language  of  fi  27,  art.  11,  of  the  Code,  relat- 
ing to  banks  organized  under  the  laws  of 
this  state,  this  precise  point  has  not  hereto- 
fore been  before  this  court. 

Wo  have  had  many  cases  before  us  involv- 
ing the  liability  of  stockholders  for  unpaid 
subscriptions  to  capital  stock,  and  we  have 
sustained  the  right  of  receivers  to  sue  for 
them,  but  they  are  assets,  and  are  such  debts 
as  the  corporations  themselves  can  recover, 
and  hence  when  receivers  are  appointed  to 
wind  up  their  affairs  the  right  to  unpaid 
subscriptions  is  vested  in  them. 

Our  general  corporation  laws,  in  §  269, 
art  23,  of  the  Code  fMd.  Code  Supp.  1808, 
art.  26,  S  190],  provides  that  "where  receiv- 
ers of  the  estate  or  effects  of  any  corporation 
shall  be  appointed  by  a  court,  upon  or  be- 
fore the  dissolution  of  any  corporation,  they 
shall  be  vested  with  all  the  estate  and  assets 
of  every  kind  belonging  to  such  corpora- 
tion," and  they  are  required  to  proceed  to 
"wind  up  the  affairs  of  such  corporation," 
under  the  direction  of  the  court,  and  are  giv- 
en "all  powers  which  shall  be  necessary  fc^ 
that  purpose." 

By  §  264  A  (Act  1896,  chap.  349),  under 
which  these  receivers  are  acting,  it  is  provid- 
ed that  when  a  corporation  is  dissolved  as 
therein  mentioned  all  of  its  property  and 
assets  of  every  description"  shall  be  distrib- 
uted to  the  creditors  in  the  same  manner  as 
the  property  and  assets  of  an  insolvent  debt- 
or are  distributed  under  our  insolvent  laws, 
and  the  receiver  is  authorized  to  maintain 
suits  and  proceedings,  to  set  aside  prefer- 
ences and  void  or  fraudulent  transfers,  pay- 
ments, etc.,  as  the  permanent  trustee  of  an 
insolvent  debtor  can  do.  There  is  therefore 
no  difficulty  in  the  way  of  a  receiver  suing 
for  any  part  of  the  estate,  property,  or  as- 
sets that  belonged  to  the  corporation,  and  he 
is  authorized  by  the  statute  last  mentioned 
to  maintain  suits  and  proceedings  to  set 
aside  preferences  and  void  or  fraudulent 
transfers,  payments,  etc.,  even  when  the  cor- 
poration itself  could  not  have  done  it,  if  it 
had  not  gone  into  tne  hands  of  a  receiver. 

But  our  law  does  not  authorize  a  receiver 
to  recover  any  estate,  property,  or  assets 
that  never  did  belong  to  the  corporation,  but 
only  such  as  it  was  entitled  to  when  he  was 
appointed,  or  such  as  had  belonged  to  it,  but 
had  been  disposed  of  contrary  to  law. 

Inasmuch  as  this  charter  does  not  authorize 
the  receivers  to  sue,  the  test  of  their  right 
to  do  so  is  to  ascertain  whether  it  gave  the 
corporation  any  property  or  estate  in  this 
liability  of  the  stockholders,  or  in  any  man- 
ner made  it  an  asset  of  the  bank,  for,  unless 
it  did,  it  is  clear  that  they  cannot  maintain 
this  suit  against  the  defendant  on  the  mere 
ground  that  he  was  a  stockholder. 

When  the  charter  says  that  the  stockhold- 
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erg  and  directors  of  thiB  corporation  shall  be 
liable  to  the  amount  of  their  respective 
shares  of  stock  "for  all  of  its  debts  and  lia- 
bilities," to  whom  were  they  to  be  so  liable? 
Clearly  not  to  the  corporation  for  its  own 
debts  and  liabilities,  but  manifestly  they 
were  to  be  liable  to  the  creditors. 

Wh^n  the  stockholders  subscribed  for 
stock  they  assumed  a  two-fold  obligation — 
one  to  the  corporation,  for  the  amount  of  the 
stock  so  subscribed,  and  the  other  to  the 
creditors,  to  be  limited  by  that  amount. 
When  they  paid  the  corporation  for  their 
stock  their  obligation  to  it  was  at  an  end, 
but  not  so  with  that  to  the  creditors. 

There  was  no  liability  of  any  kind  to  the 
corporation  by  reason  of  this  provision  in 
the  charter,  and  at  no  time  from  its  organi- 
zation to  its  dissolution  could  it  have  de- 
manded one  penny  from  the  appellee  on  ac- 
count of  it. 

It  was  in  the  nature  of  a  guaranty  to  the 
creditors  that,  in  the  event  of  the  failure  of 
the  corporation  to  pay  its  debts  and  liabili- 
ties, each  stocKholder  would  contribute  to- 
wards their  payment,  to  the  extent  of  the 
par  value  of  stock  held  by  him,  but  the  cor- 
poration itself  had  no  authority,  under  that 
provision,  to  assess  the  stock  or  to  call  for 
more  than  its  par  value  to  meet  its  obliga- 
tions. 

There  can  therefore  be  no  valid  reason  why 
a  receiver  of  a  corporation  should  be  permit- 
ted to  collect  from  the  stockholders  debts 
which  they  never  owed  the  corporation,  and 
which  should  go  to  the  creditors,  if  due  at 
all,  without  being  charged  with  fees  and  ex- 
penses incident  to  the  settlement  of  insolvent 
estates.  Some  liability  similar  to  this  is 
generally  fixed  by  statute  upon  the  owners  of 
stock  in  banking  and  other  corporations 
that  earn  their  profits  out  of  the  money  of 
others,  and  it  sometimes  is  provided,  as  in 
the  case  of  national  banks,  for  example,  that 
in  the  event  of  failure  the  receiver  can  col- 
lect what  is  due  on  the  statutory  liability 
but,  in  the  absence  of  some  law  giving  him 
the  right  to  do  so,  we  cannot  understand 
upon  what  principle  he  can  maintain  a  suit 
on  a  statute  such  as  we  have  before  us. 

Tt  is  said  that  it  wx>uld  be  more  conven- 
ient and  more  equitable  to  permit  the  receiv- 
ers to  collect  the  fund  thus  due  by  stockhold- 
ers, and  distribute  it  equally  amongst  the 
creditors  entitled  to  it.  But  courts  would 
not  be  justified  in  taking  the  fund  from 
those  entitled  to  it  (the  creditors)  simply 
for  convenience  of  distribution,  and,  under 
the  decisions  of  this  court  that  reflect  upon 
the  question,  it  would  greatly  embarrass  the 
distribution  of  an  estate  of  an  insolvent  cor- 
poration to  place  the  funds  thus  derived  in 
the  hands  of  a  receiver  for  distribution.  The 
only  case  in  which  this  court  has  had  a  simi- 
lar statute  before  it  is  that  of  Hammond  v. 
Straus,  53  Md.  1.  There  a  creditor  was  su- 
ing an  alleged  stockholder  to  recover  for  the 
personal  liability  of  the  defendant  under  a 
statute  like  this. 

Judge  Alvey,  in  delivering  the  opinion  of 
the  court,  said :  "To  entitle  the  plaintiff  to 
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recover  in  this  action  it  was  essential  that 
three  things  should  be  made  to  appear :  ( 1 ) 
That  a  corporation,  such  as  that  alleged, 
should  have  been  created;  (2)  that  the  de- 
fendant was  a  stockholder  therein;  and  (3) 
that  the  plaintiff  was  a  cr^itor  of  the  cor- 
poration, and  that  he  became  such  while  the 
defendant  was  stockholder." 

The  court  below  took  the  case  from  the 
jury,  and  this  court,  after  discussing  the 
question  as  to  whether  there  was  such  a  cor- 
poration as  was  alleged,  proceeded  with  the 
next  inquiry,  which  was  thus  stated,  "Should 
the  existence  of  the  corporation  be  found  T 
The  next  question  is,  whether  the  defendant 
was  a  stockholder  therein  at  the  time  the 
debt  was  contracted  with  the  plaintiff;"  and, 
having  found  that  there  was  evidence  that 
he  was,  reversed  the  case  aifd  awarded  a  new 
trial. 

In  Matthews  v.  Albert,  24  Md.  &35,  where 
a  stockholder  was  sued  for  his  personal  lia- 
bility under  the  statute  then  in  force,  which 
made  stockholders  liable  to  the  amount  of 
stock  held  by  them  for  debts  of  the  corpora- 
tion until  the  capital  stock  was  fully  paid 
up,  our  predecessors  said  that  the  stodchold- 
ers  "occupied  the  twofold  relation  of  debtors 
to  the  company  for  the  amount  of  their  stock 
at  par  value,  and  as  debtors,  under  the  stat- 
ute^ to  the  creditors  of  the  company  to  an 
amount  equal  to  their  stock  for  all  debts  and 
contracts  created  while  they  were  stockhold- 
ers." 

It  is  true  that  case  involved  the  construc- 
tion of  a  statute  different  from  the  one  now 
before  us,  but  the  character  of  the  liability 
was  the  same,  the  main  difference  being  that 
under  it  the  stockholders  were  relieved  from 
their  obligations  to  creditors  when  all  of  the 
capital  stock  was  paid.  In  Baeshor  ▼. 
Forbes,  36  Md.  164,  which  was  also  a  suit 
under  the  last-mentioned  statute,  it  was  held 
that  a  creditor  could  waive  the  individual 
liability  of  the  stockholder  by  agreeing, 
when  the  contract  was  made,  to  look  to  the 
TM)mpany  alone  and  exclusively. 

Thus,  we  see  that  the  liability  of  the  stock- 
holders is  only  to  those  who  became  credit- 
ors while  the  former  held  the  stock,  and 
those  creditors  can  relieve  th^n  of  all  such 
responsibility  when  the  debts  are  contracted. 
One  stockholder  might  be  liable  to  one  cred- 
itor, another  to  some  other  creditor,  and  the 
creditors  may  have  released  others. 

It  would  therefore  be  very  difficidt^  if  not 
impossible,  in  some  cases,  to  properly  deter- 
mine, in  the  distribution  of  the  estate,  how 
the  funds  collected  from  the  various  stock- 
holders should  be  distributed,  and  it  might 
require  many  accounts  to  be  stated.  Those 
authorities,  and  others  to  the  same  effect, 
not  only  show  how  inconvenient  and  inequit- 
able it  would  be  to  permit  the  receivers  to 
recover,  but  go  very  far  towards  showing 
that  they  are  not  the  proper  parties  to  sue 
on  the  liability  imposed  by  a  statute,  such 
as  the  one  now  under  consideration. 

Some  stress  was  laid  at  the  argument  on 
the  fact  that  these  receivers  are  vested  with 
the  powers  of  a  permanent  trustee  under  our 
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insolvent  laws,  but  oould  it  be  Buccessfully 
contended  that,  if  tbe  d^ts  of  an  insolvent 
individual  were  guaranteed,  the  trustee  could 
recover  from  the  guarantors  the  amount  of 
such  guaranty  and  distribute  it  as  a  part  of 
the  insolvent  estate? 

Unquestionably  not,  and  why  should  the 
receivers,  who  are  to  distribute  the  property 
and  assets  of  the  corporation  in  the  same 
manner  as  the  property  and  assets  of  an  indi- 
vidual debtor  are  distributed,  be  permitted 
to  recover  from  those  who  stand  somewhat 
in  the  position  of  gpiarantors,  that  which 
they  never  owed  or  guaranteed  to  the  corpo- 
ration or  receivers? 

Under  this  charter  the  liability  is  direct- 
ly to  the  creditors,  and  not  to  the  receivers 
for  the  benefit  of  creditors.  It  was  said,  in 
passing  on  the  liability  under  the  statute  we 
have  referred  to  above,  in  N orris  v.  Wren- 
schall,  34  ]Md.  492:  "It  is  a  debt  under  the 
statute,  due  from  the  stockholder  to  the  cred- 
itor, springing  out  of,  and  coexistent  with, 
the  contract  between  the  corporation  and  the 
creditor;"  and  aU  the  cases  that  have  been 
decided  in  this  state  affecting  the  statutory 
liability  of  stockholders  have  been  to  the 
same  effect. 

There  are  many  authorities  elsewhere  in 
which  the  enforcement  of  such  liability  has 
been  considered,  and  most  of  them  hold  that 
the  receivers  cannot  sue  under  statutes  such 
as  this.  The  text  writers,  so  far  as  we  have 
seen,  are  practically  unanimous  in  the  con- 
clusion that  such  statutory  liability  is  not 
a  corporate  asset,  and  receivers  cannot  sue, 
unless  so  authorized  by  the  terms  of  the 
statute. 

In  1  Cook,  Stock  ft  Stockholders,  S  218, 
the  principle  is  thus  announced:  "The  stat- 
utory liability  of  the  stockholder  is  created 
exclusively  for  the  benefit  of  corporate  cred- 
itors. It  is  not  to  be  numbered  among  the 
assets  of  the  corporation,  and  the  corpora- 
tion has  no  right  or  interest  in  it  It  can- 
not enforce  it  by  an  assessment  upon  the 
shareholders.  Nor  can  the  corporation  upon 
the  insolvency  assign  it  to  a  trustee  for  the 
benefit  of  creditors.  It  is  a  liability  running 
directly  and  immediately  from  the  sharehold- 
ers to  the  corporate  creditors.  Accordingly, 
a  receiver  of  an  insolvent  corporation,  invest- 
ed with  *all  the  estate,  property,  and  equita- 
ble interests'  of  the  concern,  has  no  power 
to  enforce  such  a  liability  as  this.  The  ao^ 
tion  to  enforce  can  be  maintained  only  by 
the  creditors  themselves,  in  their  own  rijrht 
and  for  their  own  benefit." 

The  rule  is  stated  to  the  same  effect,  and 
as  positively  in  2  Beach,  Priv.  Corp.  5  716;  2 
Morawetz,  Priv.  Corp.  §  869 ;  3  Thomp.  Corp. 
8  3660;  Taylor,  Priv.  Corp.  §  721;  and 
Thompson,  Liability  of  Stockholders,  §  342. 
There  are  also  many  cases  to  the  same  effect, 
of  which  we  will  mention  Runner  v.  Dwig- 
gins,  147  Ind.  238,  36  L.  R.  A.  646,  46  N.  E. 
580;  Minneapolis  Baseball  Co.  v.  City  Bank, 
66  Minn.  441,  38  L.  R.  A.  415,  09  N.  W.  331 ; 
Jacohson  v.  Allen,  20  Blatchf.  525,  12  Fed. 
Rep.  454;  Wright  v.  McCormack,  17  Ohio  St. 
86:  Liberty  Female  College  Asso.  v.  Wat- 
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kins,  70  Mo.  13;  Famsworth  v.  Wood,  91  N. 
Y.  308;  Arentz  v.  TT'etr,  89  111.  25;  Hanson 
V.  Donkersley,  37  Mich.  184;  Wincock  v.  Tur- 
pin,  96  111.  135. 

There  arc  some  to  the  contrary.  That  of 
Gushing  v.  Perot,  176  Pa.  66,  34  L.  R.  A.  737, 
34  Atl.  447,  is  one  of  those  relied  on  by  the 
appellants.  The  learned  judge  who  deliv- 
ered the  opinion  in  that  case,  thought  that 
the  weight  of  authority  was  with  that  de- 
cision, but  we  do  not  so  find  it,  nor  can  we 
agree  with  the  reasoning  of  that  case,  espe- 
cially when  considered  in  connection  with 
our  own  decisions. 

The  supreme  court  of  Massachusetts,  in 
Hancock  Nat.  Bank  v.  Ellis,  172  Mass.  39, 
42  L.  R.  A.  396,  61  N.  E.  207,  expressly  de- 
clined to  follow  it  in  construing  the  statute 
of  Kansas  before  those  courts.  See  also  Bell 
V.  Farwcll,  176  111.  489,  42  L.  R.  A.  804,  52 
N.  E.  340;  Western  Nat.  Bank  v.  Lawrence, 
117  Mich.  669,  76  N.  W.  105,— in  reference  to 
that  statute. 

In  Wilson  v.  Book,  13  Wash.  676,  43  Pac 
939,  affirmed  in  Watterson  v.  Ma^terson,  13 
Wash.  511,  46  Pac.  1041,  the  liability  of  the 
stockholders  was  passed  on  under  a  consti- 
tutional provision  of  that  state,  the  court 
holding  that  it  constituted  "a  paft  of  the  re- 
ceiver's trust  fund  which  the  court  is  author- 
ized to  direct  him  to  enforce  for  the  benefit 
of  all  the  creditors." 

In  Rtate  ew  rel.  Stone  v.  Union  Stock 
Yards  State  Bank,  103  Iowa,  549,  70  N.  W. 
752,  the  court  conceded  that  the  general  rule 
is  that  money  due  under  the  statutory  lia- 
bility is  not  an  asset  of  the  bank,  and  that  a 
receiver  has  no  authority  to  collect  it,  but 
held  that  a  receiver  appointed  by  a  decree 
under  the  statute  of  Iowa  could  enforce  it. 

In  ^finnesota  Thresher  Mfg.  Co.  v.  Lang- 
don.  44  Minn.  37,  46  N.  W.  310,  the  fund  al- 
lowed to  be  recovered  by  the  receiver  was 
capital  stock  which  had  been  unlawfully  re- 
funded to  tlie  stockholders  as  dividends,  and, 
of  course,  Uiat  was  an  asset.  The  case  of 
Minneapolis  Baseball  Co.  v.  City  Bank,  06 
Minn.  441,  38  L.  R.  A.  417,  69  N.  W.  331, 
points  out  the  distinction. 

Without  prolonging  this  opinion  by  the 
citation  of  other  cases,  it  seems  clear  to  us 
that  the  great  weight  of  authority  denies  the 
right  of  the  receiver  to  sue  for  a  liability  cre- 
ated by  a  statute  such  as  the  one  before  us, 
and  when  he  has  been  permitted  to  enforce 
such  a  claim,  it  has,  almost  without  excep- 
tion, been  by  reason  of  the  peculiar  provi- 
sions of  the  laws  before  the  courts. 

The  national  bank  act*  and  statutes  in 
some  of  the  states  expressly  authorize  suits 
to  be  so  brought,  but  this  one  not  only  does 
not  so  provide,  but,  as  we  have  seen,  the  lia- 
bility is  only  to  those  creditors  who  became 
such  while  the  party  sought  to  be  held  was  a 
stockholder. 

The  fund  arising  from  such  liability  is  in 
no  sense  an  asset  of  the  corporation,  and  the 
receivers  have  no  interest  in  it. 

The  demurrer  was  therefore  properly  sus- 
tained, and  the  judgment  must  be  affirmed. 
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As  it  appears  that  the  appellants  were  au- 
thorized by  the  court  to  sue,  we  will  direct 
the  costs  to  be  paid  out  of  the  estate. 

Rehearing  denied. 


J.  Harry  CX)VINGTON,  AppU 

V. 

Lewis  BUFFETT  et  al.  Election  Superri- 
sors  of  Talbot  County. 


( 


Md. 


) 


A  court  has  no  Jurisdiction  to  determine 
whether  a  yacancy  exists  In  the  office  of  sen- 
ator for  a  certain  county,  so  as  to  require  the 
election  of  a  new  Incumbent,  when  the  senate, 
.  which  Is  made  the  judge  of  the  qualifications 
and  elections  of  Its  members  by  Const  art.  8, 
f  19,  has  not  decided  the  question. 

(January  11,  1900.) 

APPEAL  by  plaintiff  from  an  order  of  the 
Circuit  Court  for  Talbot  County  over- 
ruling a  demurrer  to  the  answer  in  a  man- 
damus proceeding  to  compel  defendants  to 
print  plaintiff's  name  on  a  ticket  to  be  used 
at  a  general  election.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Jolm  PrentiM  Poe  and  Will- 
iam H.  Adklna,  for  appellant: 

The  duty  of  the  appellees  is  ministerial 
only.  It  is  not  for  them  to  say  whether  a 
vacancy  in  the  office  of  senator  exists  or  does 
not  exist. 

It  is  sufficient  to  entitle  the  appellant  to 
have  his  name  printed  upon  the  official  bal- 
lot as  the  nominee  of  his  party,  that  a  bona 
fide  claim  is  made  that  a  vacancy  now  exists 
in  the  office  of  senator  from  Talbot  county, 
that  he  has  been  regularly  and  duly  nomi- 
nated by  his  party  for  that  office,  that  his 
nomination  papers  are  in  legal  form  and 
have  been  duly  certified  to  the  appellees  as 
the  board  of  supervisors  of  elections  of  Tal- 
bot county. 

The  senate  is  the  only  tribunal  competent 
to  pass  upon  the  question  as  to  whether  Mr. 
Dodson's  seat  is  vacant.  The  courts  have 
no  jurisdiction  over  this  question. 

The  supervisors  of  elections  have  no  dis- 
cretion whatsoever  upon  the  subject,  but  are 
bound  to  print  upon  the  official  ballot  the 
names  of  all  candidates  nominated  in  the 
mode  prescribed  by  the  statute. 

Wells  V.  Munroe,  86  Md.  443,  38  Atl.  987. 

Messrs.  I«eon  E.  Oreenbantt  and  R. 
Rastall  Walker,  for  appellees : 

The  board  of  supervisors  of  elections  has 
no  power  to  ps^s  upon  the  qualification  of 
candidates. 

Sterling  v.  Jones,  87  Md.  141,  39  Atl.  424. 

A  mere  nomination  by  a  political  conven- 
tion is  not  sufficient  to  entitle  the  nominee 


by  mandamus-  to  compel  the  placing  of  hi» 
name  upon  a  ticket  which  contains  nomi- 
nations for  other  offices  than  the  one  for 
which  the  nominee  has  been  selected,  and 
which  are  by  law  to  be  filled  at  the  coming 
election,  if  there  is  to  be  no  election  for  the 
office  which  the  nominee  seeks,  at  the  time 
when  the  ticket  for  other  offices  ie  to  be 
voted  upon. 

Worman  v.  Hagan,  78  Md.  163,  21  L.  IL 
A.  716.  27  Atl.  616;  WeUa  T.  Munroe,  86 
Md.  448,  38  Ati.  987. 

The  board  of  supervisors  of  election  is  not 
compellcMl  to  recognize  a  nonimation,  unless 
the  term  of  the  incumbent  has  expired  or  the 
seat  has  been  vacated,  and  the  vacancy  must 
be  of  such  character  that  a  new  election  is 
necessary  to  fill  it,  and  the  new  election  must 
have  been  ordered  in  the  manner  by  law  pro- 
vided. 

The  provisions  for  the  ordering  of  a  new 
election  in  case  of  disqualification  of  a  mem- 
btt"  of  the  senate  are  found  in  9  13  of  art.  S 
of  the  state  Constitution,  and  the  matter  is 
under  the  control  of  the  senate. 

Story,  Const  5th  ed.  H  833;  Pedbody  r. 
Boston  Bohool  Committee,  115  Mass.  383. 

BriseoSy  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  was  heard  on  the  10th  of 
October,  1899.  The  question  involved  being 
one  of  public  importance,  and  relating  to  as 
election  to  be  held  on  the  7th  day  of  Novem- 
ber, 1899,  a  per  curiam  opinion  announcing 
our  decision,  as  requested  by  the  counsel  on 
both  sides,  was  filed  on  the  13th  of  October. 
We  will  now  state  the  reasons  for  that  de- 
cision. It  appears  that  the  appellant,  on 
the  2d  of  October,  filed  a  petition  in  the 
circuit  court  for  Talbot  county  for  a  writ  of 
mandamus  to  compel  the  appellees,  the  board 
of  supervisors  of  election  for  that  county,  to 
print  his  name  as  the  nominee  of  the  Demo- 
cratic party  of  Talbot  county  for  the  office 
of  state  senator  on  the  official  ballot  to  be 
voted  for  at  the  general  election  to  be  held 
on  the  7th  of  November,  1899,  and  to  deliver, 
as  required  by  law,  the  official  ballot,  con- 
taining his  name,  to  the  proper  election  of- 
ficers. It  is  alleged  by  the  petition  that  the 
appellant  has  all  the  requisite  qualifications 
for  the  office;  that  his  nomination  was  duly 
made  and  certified  as  provided  by  law;  that 
the  Honorable  Henry  C.  Dodson,  who  was 
elected  as  senator  from  that  county  at  an 
election  in  November,  1897,  for  a  term  of 
four  years,  has  accepted  a  Federal  office,  and 
has  removed  from  the  county^  ther^y  create 
ing  a  vacancy  in  the  office;  and  tiiat  the  ap- 
pellees have  refused  to  place  his  name  on  the 
official  ballot,  although  requested  so  to  do. 
The  answer  to  this  petition  states  the  follow- 
ing reasons  why  the  writ  should  not  issue: 
Because  there  exists  no  power  in  the  board 
of  supervisors  of  election,  nor  in  the  con* 


NoTB. — For  the  power  of  the  court  as  to  po- 
litical questions,  see  State  ew  rel.  Adams  v. 
Cunningham  (Wis.)  15  L.  R.  A.  561 ;  State  ea 
rel.  Lamb  v.  Cunningham  (Wis.)  17  L.  R.  A. 
145;  Parker  v.  State  ex  rel.  Powell  (Ind.)  18 
L.  R.  A.  S67  ;  Fletcher  v.  Tuttle  (III.)  25  L.  R. 
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A.  143 ;  Green  ▼.  Mills  (C.  C.  App.  4th  C.)  30  L. 
R.  A.  90;  Denny  v.  State  e9  rel.  Easier  (Ind.) 
81  L.  R.  A  726;  Phelps  v.  Piper  (Neb.)  38  L. 
R.  A.  53 :  and  Keams  v.  Howley  (Pa.)  42  L.  R 
A.  236. 
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▼ention  of  any  political  party,  nor  in  any 
judicial  tribunal,  to  declare  a  vacancy  in  the 
office  prior  to  the  expiration  of  aaid  term, 
but  by  express  constitutional  provisions  elec- 
tions for  senator  are  held  at  regular  inter- 
vals of  four  years,  and  that  the  term  of  each 
senator  so  elected  lasts  for  four  years;  and 
that,  further^  each  house  is  the  judge  of  the 
qualification  and  election  of  its  members,  as 
prescribed  by  the  Constitution  and  laws  of 
the  state,  and  that,  in  consequence,  no  other 
person  or  body  than  the  senate  of  the  state 
of  Maryland  is  empowered  to  pass  upon  the 
question  as  to  the  qualifications  of  Henry 
Clay  Dodson  for  holding  the  seat  of  senator 
of  Talbot  county;  and  that,  further,  the  Con- 
stitution of  the  state  of  Maryland  contains, 
in  S  13  of  art.  3,  definite  provisions  in  regard 
to  the  method  of  ordering  and  holding  an 
election  for  senator  in  the  event  of  disqualifi- 
cation, and  neither  of  the  methods  so  pro- 
vided for  has  been  adopted  in  the  present 
ease,  a  warrant  for  a  new  election  not  hav- 
ing been  ordered  by  the  president  of  the  sen- 
ate or  the  governor  of  the  state  of  Mary- 
land, and  that,  in  consequence,  there  can  be 
no  election  for  senator  from  Talbot  county, 
in  the  state  of  Maryland,  on  the  7th  day  of 
November  next;  and  that  a  court  of  justice 
has  no  power  to  order  such;  and  the  peti- 
tioner is  therefore  not  entitled  to  have  his 
name  placed  upon  the  official  ballot  as  candi- 
date for  senator  at  the  general  election  of 
November  7,  1899;  and  that  the  court  will 
not  compel  the  performance  of  a  nugatory 
act,  nor  destroy  the  separation  of  power  be- 
tween the  judicial,  legislative,  and  esrecutive 
branches  of  the  state  government.  To  this 
anfiwer  a  demurrer  was  interposed,  and  from 
the  pro  fortna  order  overruling  the  demurrer 
and  dismissing  the  petition  this  appeal  is 
taken. 

The  controlling  question,  then,  under  the 
pleadings  in  the  case,  is  whether  this  court 
has  jurisdiction  to  determine  whether  a  va- 
cancy exists  in  the  office  of  senator  for  Tal- 
bot-county.  It  is  quite  clear  that,  unless  a 
vacancy  does  exists  no  election  can  be  held 
for  the  purpose  of  electing  a  senator,  and  to 
issue  the  writ  would  have  no  beneficial  efifect. 
By  the  8th  section  of  article  3  of  the  Con- 
stitution of  this  state  the  term  of  senator  is 
fixed  at  four  years,  and  an  election  of  one 
half  of  the  senators,  as  nearly  as  practica- 
ble, shall  be  held  in  every  second  year.  There 
can  be  no  dispute  that,  if  the  Honorable 
Henry  C.  Dodson  was  duly  elected  s^iator 
in  the  year  1897  for  a  term  of  four  years,  as 
provided  by  the  Constitution,  there  can  be 
no  election  for  senator  for  Talbot  county  un- 
til the  expiration  of  his  term,  unless  a  va- 
-^ncy  exists  in  that  office.  By  §  13,  Id.,  the 
mode  and  method  of  ordering  an  election  is 
provided  in  case  of  death,  disqualification, 
or  removal  from  the  county  of  any  person 
who  has  been  chosen  senator.  The  question, 
then,  as  stated,  comes  to  this:  Does  a  va- 
cancy exist  in  the  office  of  senator  for  Tal- 
bot county  in  the  senate  of  Maryland,  and 
has  the  court  power  to  determine  the  ques- 
tion? It  is  too  clear,  we  think,  for  serious 
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controversy,  that  9  19,  art.  3,  of  the  Consti- 
tution names  the  only  tribunaJ  which  has  the 
power  to  decide  the  question,  and  that  is  the 
senate  of  Maryland  itself.  It  provides  that 
"each  house  shall  be  judge  of  the  qualifica- 
tions and  elections  of  its  members,"  and  we 
are  all  of  the  opinion  that  until  that  tri- 
bunal, which  is  intrusted  with  the  exclusive 
authority,  decides  whether  a  vacancy  exists, 
the  courts  are  without  jurisdiction  to  in- 
terfere. In  the  case  of  Wells  v.  Munroe,  86 
Md.  449,  38  Atl.  988,  cited  by  the  appellant, 
the  decision  related  to  the  office  of  clerk  of 
the  circuit  court,  and  in  that  case,  owing  to 
its  own  peculiar  circumstances,  the  court  had 
full  jurisdiction  to  decide  the  question  of 
vacancy  vel  non.  It  was  there  said:  "If 
there  is  no  vacancy  in  the  office  of  clerk  of 
the  circuit  court  for  Anne  Arundel  county, 
and  no  such  officer  was  legally  to  be  elected, 
.  .  .  the  court  will  not  direct  the  name  of 
a  nominee  for  that  position  to  be  placed  on 
the  ballot."  Worman  v.  Hagan,  78  Md. 
163,  21  L.  R.  A.  716,  27  Atl.  616;  Sterling  v. 
Jones,  87  Md.  141,  39  Atl.  424.  In  the  case 
at  bar  the  courts  are  without  jurisdiction  to 
entertain  the  proceedings,  for  the  reason  that 
each  house  of  the  general  assembly  has  the 
sole  power  to  judge  of  the  qualifications  of 
its  members,  to  the  exclusion  of  every  other 
tribunal.  In  Pedbody  v.  Boston  School  Com- 
miitee,  115  Mass.  383,  the  supreme  court  of 
Massachusetts,  in  passing  upon  a  similar 
provision  of  its  Constitution,  says:  "It  can- 
not be  doubted  that  either  branch  of  the 
legislature  is  thus  made  the  final  and  exclu- 
sive judge  of  all  questions,  whether  of  law  or 
of  fact,  respecting  such  elections,  returns,  or 
qualifications,  so  far  as  they  are  involved  in 
the  determination  of  the  right  of  any  person 
to  be  a  member  thereof;  and  that  while  the 
Constitution,  so  far  as  it  contains  any  pro- 
visions which  are  applicable,  is  to  be  the 
guide,  the  decision  of  either  house  upon  the 
question  whether  any  person  is  or  is  not  en- 
titled to  a  seat  therein  cannot  be  dis*puted  or 
revised  by  any  court  or  authority  whatever." 
The  following  cases  are  in  harmony  with  the 
conclusion  reached  by  us  in  this  case,  and  we 
cite  them  as  bearing  on  the  question:  Peo- 
ple ea  rel,  Hatsel  v.  Hall,  80  N.  Y.  117; 
People  ex  rel.  Sherwood  v.  State  Bd.  of  Can- 
vassers, 129  N.  Y.  360,  14  L.  R.  A.  646,  29  N. 
E.  345;  Re  McNeill,  111  Pa.  235,  2  Atl.  341; 
Mauran  v.  Smith,  8  R.  I.  192,  5  Am.  Rep. 
564;  Weeden  v.  Richmond,  9  R.  I.  128,  98 
Am.  Dec.  373;  People  ex  rel.  Demarest  v. 
Fairchild,  67  N.  Y.  334;  State  ex  rel.  Ens- 
worth  V.  Alhin,  44  Mo.  346.  We  find  no 
warrant  in  the  Constitution  for  the  position 
taken  by  the  appellant,  and,  if  sustained,  it 
would  lead  to  an  inevitable  conflict  between 
the  legislative  and  judicial  branches  of  the 
government.  As  was  stated  by  this  court  in 
Worman  v.  Hagan,  78  Md.  165,  21  L.  R.  A. 
716,  27  Atl.  616,  having  no  jurisdiction  to 
determine  the  vacancy  vel  non,  we  disclaim 
all  intention  to  investigate  the  question. 

The  remaining  questions  raised  on  this  ap- 
peal need  not  be  considered  by  us.  We  hold 
that  this  court  has  no  jurisdiction  to  deter' 
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mine  whether  a  vaoancy  exists  in  the  office 
of  senator  for  Talbot  county,  and,  unless  a 
vacancy  does  exist,  no  election  can  be  had 
for  the  purpose  of  electing  a  senator.  The 
courts  are  without  jurisdiction  to  compel 
the  appellees  to  place  the  name  of  the  appel- 


lant on  the  official  ballot  until  the  tribunal 
having    the  exclusive  authority   under  the 
Constitution  to  decide  whether  a  vacancy 
exists  passes  upon  that  question. 
Order  affirmed,  with  costs. 
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LAKE   STREET   ELEVATED  RAILROAD 
COMPANY,  AppU, 

V, 

City  of  CHICAGO. 
(188  111.  76.) 

t.  The  franclilse  and  rlarht  of  vray  of 
an  elevated  railroad  company  which 
operates  Its  road  upon  a  structure  about  20 
feet  high,  supported  by  pillars  about  40  feet 
apart,  and  resting  on  the  street  at  the  curb 
lines,  and  having  stations  reached  by  stairs 
from  the  street,  constitute  property  subject 
to  assessment  for  benefits  by  paving  the 
street. 

2.  An  ordinance  reavlrlnar  an  elevated 
railroad  company  to  restore  the  pav«*« 
nients,  gutters,  sidewalks,  water  pipes,  sew- 
er pipes,  or  gas  pipes,  in  case  there  is  any  dis- 
turbance of  the  same  during  the  construction 
of  the  elevated  road,  does  not  constitute  a  con- 
tract limiting  the  liability  of  the  company  to 
such  repairs,  so  as  to  preclude  it  from  being 
assessed  for  benefits  on  account  of  a  pave- 
ment. 

3.  A  pavlnar  assessment  may  be 
levied  on  that  part  of  the  franchise  or 
right  of  way  of  an  elevated  railroad  company 
which  extends  along  the  street  which  is 
paved,  without  being  levied  on  the  franchise 
or  right  of  way  as  an  entirety. 

4.  A  llndlnar  of  the  lower  eovrt  as  to 
the  an&onnt  of  benefits  sustained  by 
an  elevated  railroad  company  from  a  street 
pavement  is  not  subject  to  review  by  the  Ill- 
inois supreme  court. 

(December  18,  1890.) 

APPEAL  hy  defendant  from  a  judgment 
of  the  Cook  County  Court  confirming  a 
special  assessment  against  its  property  for 
street  improvement.     Affirmed. 

Statement  by  Magmder,  J. : 

This  is  an  appeal  from  a  judgment  of  the 
county  court,  entered  on  June  3,  1899,  con- 
firming a  special  assessmentlevied  by  the  city 
of  Chicago  to  pay  the  cost  of  an  improvement 
for  paving  West  Lake  street  from  the  east 
curb  line  of  Ashland  avenue  to  the  east 
curb  line  of  Western  avenue  with  vitrified 
brick.  The  petition  was  filed  on  January 
23,  1899;  and  on  March  25,  1899,  the  assess- 
ment roll  was  filed,  wherein  the  "right  of 
way,  right  of  occupancy,  franchise,  and  in- 
terest of  the  Lake  Street  Elevated  Railroad 
Company  in  and  upon  West  Lake  street 
from  the  east  curb  line  of  Ashland  avenue 


Note. — As  to  the  liability  of  a  street  rail- 
way to  a  paving  aasessment.  see  Sbreveport  v. 
Prescott  (La.)  46  L.  R.  A.  193.  and  note. 
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to  the  east  curb  line  of  Western  avenue" 
were  assessed.  Objections  were  filed  by  ap- 
pellant to  the  confirmation  of  the  assess- 
ment. The  court  overruled  all  objections, 
except  as  to  the  proportionate  share  of  the 
cost  of  the  improvement  to  be  borne  by  ap- 
pellant>  which  wdLA  fixed  at  the  sum  of,  $500. 
The  objections  of  the  appellant  then  came  <« 
to  be  heard  upon  the  question  of  benefits, 
and  a  jury  was  waived,  and  the  cause  waa 
submitted  to  the  court.  After  hearing  the 
testimony,  tiie  court  took  the  matter  under 
advisement,  and  afterwards  entered  a  find- 
ing that  the  benefits  to  the  "right  of  way, 
right  of  occupancy,  franchise,  and  interest 
of  the  Lake  Street  Elevated  Railroad  Com- 
pany," etc,  would  be  the  sum  of  $150,  and 
ordered  that  the  assessment  upon  said  right 
of  way  be  reduced  from  $500  to  $150,  and 
that  the  assessment  roll  be  confirmed  as  to 
said  railroad  company  for  $150.  Exception 
waJB  taken  to  the  finding,  and  motions  for  a 
new  trial  and  in  arrest  of  judgment  were 
made  and  overruled.  Exceptions  were  taken 
to  these  rulings  of  the  court,  and  a  judgment 
of  confirmation  was  entered  in  accordance 
with  the  above  finding.  Exception  was  tak- 
en to  the  entry  of  the  judgment. 

Mr.  Clarenoe  Knlglit,  for  appellant: 

The  right  of  way,  right  of  occupancy, 
franchise,  and  interest  of  the  Lake  Street 
Elevated  Railroad  Company  in  and  upon 
West  Lake  street  from  the  east  curb  line  of 
Ashland  avenue  to  the  east  curb  line  of 
Western  avenue  are  not,  nor  is  either  of 
them,  in  whole  or  in  part,  assessable  in  this 
proceeding. 

Hurd,  Rev.  Stat  chap.  24,  §  646. 

The  cases  deciding  that  the  rights  of  way 
and  franchises  of  a  surface  street  railway 
may  be  assessed  for  a  local  improvement  are 
not  authority  in  this  case. 

West  Chicago  Street  R.  Co.  v.  Chicago, 
178  111.  339,  63  N.  E.  112;  Cicero  d  P.  Street 
R.  Co.  V.  Chicago,  176  111.  601,  52  N.  E.  866; 
Chicago  v.  Boer,  41  111.  306;  Par  melee  v. 
Chicago,  60  111.  267;  Chicago  City  R.  Co.  v. 
Chicago,  90  111.  673,  32  Am.  Rep.  64;  Kuch- 
ner  v.  Freeport,  143  111.  92,  17  L.  R.  A.  774, 
32  N.  E.  372;  Lightner  v.  Peoria,  150  111. 
80,  37  N.  E.  69. 

By  the  ordinance  granting  authority  to 
the  Lake  Street  Elevated  Railroad  Company 
to  maintain  and  operate  its  railroad  in  West 
Lake  street,  the  city  is  precluded  from  levy- 
ing this  assessment  against  its  right  of  way 
and  franchise. 

Chicago  v.  Sheldon,  9  Wall.  60,  19  L.  ed. 
694. 
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The  finding  and  judgment  of  tlie  county 
csourt  confirm  the  assessment  upon  more 
property  than  is  described  in  the  assessment 
roll,  and  are  erroneous. 

Dempater  v.  People  em  rel.  Kern,  158  IlL 
36,  41  K.  E.  1022. 

There  is  no  authority  in  the  law  for  levy- 
ing this  special  assessment  upon  a  part  only 
of  the  right  of  way  and  franchise  of  this 
railroad  company,  even  if  it  can  be  assessed 
as  an  entire^. 

State  em  rel.  Bt,  Paul  City  R.  Co.  v.  Aam- 
sey  County  Diet.  Ct,  31  Minn.  354,  17  N.  W. 
954 ;  Chicago,  R.  I.  d  P,  R.  Co,  v.  Union  P. 
R.  Co.  47  Fed.  Rep.  16. 

Speculative  and  imaginary  benefits  can- 
not be  considered. 

Rich  v.  Chicago,  152  111.  18,  38  N.  E.  255; 
Chicago,  B.  d  Q.  R.  Co.  v.  Chicago,  149  HI. 
457,  37  N.  E.  78;  Jonea  v.  Chicago  d  I.  R. 
Co.  68  111.  380;  Peoria  d  P.  U.  R.  Co.  v. 
Peoria  d  P.  R.  Co.  105  111.  110;  Chicago  d  N. 
W.  R.  Co.  V.  Cicero,  157  Dl.  56,  41  N.  E.  640. 

Benefits  must  be  such  as  can  be  at  least 
approximately  measured. 

Peoria  d  P.  U.  R.  Co.  r.  Peoria  d  P.  R.  Co. 
105  ni.  110. 

The  only  benefits  which  can  be  considered 
are  those  determined  by  the  value  of  the 
property  for  railroad  uses. 

lUinoia  C.  R.  Co.  v.  Chicago,  141  HI.  515, 
30  N.  E.  1036;  Chicago  d  N.  W.  R.  Co.  r. 
Chicago  d  E.  R.  Co.  112  HI.  590;  Chicago,  B. 
d  Q.  R.  Co.  V.  Chicago,  149  111.  457,  37  N.  E. 
78. 

Benefits  to  the  corporation  in  a  material 
sense,  or  to  its  business,  are  not  to  be  con- 
sidered. 

Rich  V.  Chicago,  152  HI.  18,  38  N.  E.  255. 

Section  40  of  the  act  concerning  local  im- 
provement provides  as  follows:  'In  levy- 
ing any  special  assessment  or  special  tax, 
each  lot,  block,  tract,  or  parcel  of  land  shall 
be  assessed  separately  in  the  same  manner 
as  upon  assessments  for  general  taxation; 
provided  that  this  requirement  shall  not  ap- 
ply to  the  property  of  railroad  MMupanies 
or  the  right  of  way  and  franchise  of  street- 
railway  companies ;  but  the  same  may  be  de- 
scribed in  any  manner  sufficient  to  reason- 
ably identify  the  property  intended  to  be  as- 
sessed." 

Hurd,  Kev.  Stat.  chap.  24,  |  546. 

The  only  authority  found  in  the  statute 
itself  for  levying  this  special  assessment  up- 
on the  right  of  way  and  franchise  of  this 
railroad  company  is  found  in  the  proviso. 

If  the  proviso  had  been  omitted  from  the 
statute  it  could  not  be  contended  that  a  spe- 
cial assessment  could  be  levied  on  a  fran- 
chise or  right  of  way  of  a  railroad  company 
unless  such  a  franchise  consisted  of,  and  was 
made  up  of,  lots,  blocks,  tracts,  or  parcels 
of  land.  The  proviso  does  not  profess  to 
confer  any  such  power  on  the  assessing  mu- 
nicipality. The  office  of  the  proviso  is  to 
qualify,  not  enlarge,  what  is  affirmed  in  the 
body  of  the  section  preceding  it. 

Boon  T.  JuUet,  2  HI.  258;  Chicago  v.  Pto- 
nim  Ine.  Co.  126  lU.  276,  18  N.  E.  668. 
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Measra.  Gharlos  IL  Walker, 
F.  Teef 7,  and  Denis  E.  SnlUTaa,  for  ap- 
pellee: 

"The  right  of  way,  right  of  occupancy, 
franchise,  and  interest  of  railways  in  the 
streets"  may  be  assessed  for  local  improve- 
ments. 

Chicago  v.  Baer,  41  HI.  306;  Parmelee  v. 
Chicago,  60  111.  267;  Chicago  City  R.  Co.  ▼. 
Chicago,  90  111.  573;  Kuehner  v.  Freeport, 
143  111.  92,  17  L.  R.  A.  774,  32  N.  E.  372; 
Cicero  d  P.  Street  R.  Co,  v.  Chicago,  176 
lU.  501,  52  N.  E.  866. 

Property  in  its  appropriate  sense  is  that 
dominion  or  indefinite  right  of  use  and  dis- 
position which  one  may  lawfully  exercise 
over  particular  things  or  subjects. 

South  Park  Comra.  v.  Chicago,  B,  d  Q.  R. 
Co.  107  111.  108. 

The  legislature  may  lawfully  provide  for 
taxation  of  property  of  this  character. 

Ibid. 

There  is  no  constitutional  or  statutory  ex- 
emption against  assessing  railroad  proper- 
ty  if  specially  benefited. 

Chicago  d  N.  W,  R.  Co.  r.  People  em  rel. 
Beip,  120  111.  104,  11  K.  E.  418. 

The  rieht  of  way  of  a  railway  is  subject 
to  special  taxation  for  a  local  improvement. 

Chicago  d  A.  R.  Co,  v.  Joliet,  153  HI.  649, 
39  N.  E.  1077;  Chicago  d  N.  W.  R,  Co.  v. 
Elmhurat,  165  HI.  150,  46  N.  E.  437. 

The  franchise,  right  of  way,  and  of  occu- 
pancy by  a  stree&railway  company  in  a 
given  street  may  be  sold  upon  an  unpaid 
judgment  against  it  for  a  special  assessment. 

Little  V.  Chicago  d  B.  Ave.  R.  Co.  46  HI. 
App.  584. 

!so  pood  reason  can  be  offered  for  making 
a  distinction  between  elevated  railways  ana 
surface  railways. 

Doane  v.  Lake  Street  Elev.  R.  Co.  165  HI. 
510,  36  L.  R.  A.  97,  46  K.  £.  520. 

The  doctrine  of  commutation  cannot  apply 
in  this  case. 

Weat  Chicago  Street  R.  Co.  v.  Chicago,  178 
HI.  339,  53  N.  E.  112;  Chicago  v.  Sheldon,  9 
Wall.  50, 19  L.  ed.  594. 

Masrader*  J.,  delivered  the  opinion  of 
the  court: 

1.  The  first  objection  made  is  that  "the 
right  of  way,  right  of  occupancy,  franchise, 
and  interest  of  the  Lake-  Street  Elevated 
Railroad  Ccmpany  in  and  upon  West  Lake 
street  from  tne  east  curb  line  of  Ashland 
avenue  to  the  east  curb  line  of  Western  avp- 
nue"  are  not  assessable  in  this  proceeding. 
The  question  raised  by  this  objection  is  not 
now  an  open  one  in  this  court.  In  Cicero  d  P. 
Street  B.  Co.  r.  Chicago,  176  111.  601,  52  N. 
E.  866,  the  commissioners  assessed  a  certain 
sum  upon  ''the  right  of  way,  rirht  of  occu- 

rncy,  franchise,  and  interest  of  the  Cicero 
Proviso  Street  Railway  Ck>mpany  in  West 
Lake  street  from  South  Forty-Eighth  ave- 
nue to  South  Fifty-Second  avenue;"  and  it 
was  there  daimed  that  "the  right  of  way, 
right  of  occupanry,  franchise,  and  interest** 
of  the  railway  company  were  not  assessable 
for  a  local  improvement,  upon  the  alleged 
ground  that  the  same  were  not  such  proper 
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tj  as  fell  within  the  proyisione  of  the  Ckm- 
stitution,  or  of  article  9  of  the  city  and  vil- 
lage act;  but  it  was  there  h^d  that  the 
franchise  and  right  of  user  constituted  prop- 
erty of  a  fixed  and  immoTable  character,  like 
real  estate,  and  miffht  be  assessed  for  the 
local  improvement  of  the  street,  the  same  as 
any  real  estate  contiguous  to  the  improve- 
ment. It  was  also  there  held  that  property 
of  this  nature  was  of  a  character  to  be  sub- 
stantially and  directly  benefited  by  the  pro- 
posed pavement  of  the  street,  and  that,  in 
proportion  as  it  was  thus  benefited,  it  should 
contribute  its  share  to  the  cost  of  the  im- 
provement in  common  with  the  other  proper- 
ty upon  the  street.  Substantially  the  same 
question  arose  in  West  Chicago  Street  R.  Co, 
V.  Chicago,  178  111.  339,  63  N.  E.  112.  In 
the  latter  case  the  same  language  here  used 
was  made  use  of  in  describing  the  interest  of 
a  street-railway  company  in  and  upon  West 
Twelfth  street  from  the  east  line  of  South 
Canal  street  to  the  east  line  of  the  street- 
railway  right  of  way  in  South  Halsted 
street;  and  the  claim  was  again  made  that 
the  railway  property,  as  thus  described,  was 
not  of  such  a  character  that  a  special  assess- 
ment could  be  levied  upon  it.  But  the  case 
of  Cicero  dk  P,  Street  R,  Co.  v.  Chicago,  176 
HI.  601,  62  N.  E.  866,  was  referred  to  with 
approval,  and  it  was  there  held  that  a  spe- 
cial assessment  might  be  levied  Uponprop- 
erty  of  the  character  in  question.  We  see 
nothing  in  the  proviso  of  9  40  of  the  act  of 
June  14,  1897,  "concerning  local  improve- 
ments," which  militates  against  the  conclu- 
sions announced  in  the  eases  above  referred 
to.  It  may  be  admitted  that  the  ofRce  of  a 
proviso  generally  is  to  except  something 
from  the  enacting  clause,  or  to  qualify  or 
restrain  its  generality.  If  the  enacting 
clause  in  said  §  40  provides  for  the  assess- 
ment of  real  estate,  the  proviso  thereby  con- 
fers no  additional  power  to  assess  real  es- 
tate, in  view  of  the  holding  that  the  fran- 
chise and  right  of  user  of  Uie  railway  com- 
pany constitute  property  of  a  fixed  and  im- 
movable character,  like  real  estate.  The 
proviso  merelv  qualifies  the  enacting  clause 
so  far  as  to  hold  that  the  property  of  the 
railroad  companies  intended  to  be  assessed 
might  be  described  in  any  manner  sufficient 
to  reasonably  identify  the  same. 

It  is  said,  however,  by  counsel  for  appel- 
lant, that  the  franchise  and  right  of  way 
of  the  Lake  Street  Elevated  Railroad  Com- 
pany, assessed  in  this  proceeding,  is  not  the 
right  6f  way  of  a  street-railroad  company 
occupying  a  portion  of  the  street,  and  run- 
ning its  cars  on  the  street  surface,  but  that 
the  appellant  is  a  railroad  company  incorpo- 
rated under  the  general  railroad  act,  and 
operates^  its  cars  upon  a  structure  about  20 
feet  from  the  surface  of  the  street,  supported 
on  iron  columns  about  40  feet  apart,  resting 
on  the  curb  lines.  It  not  only  appears  that 
the  iron  columns  in  question  rest  upon  the 
curb  lines  of  the  street,  but  that  the  stations 
by  which  the  trains  of  the  company  are 
boarded  are  located  above  the  surface  of  the 
street,  with  stairs  leading  thereto  from  the 
street.  These  elevated  railroad  companies 
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certainly  do  not  appropriate  to  their  own 
use  and  benefit  as  niuoh  of  the  surface  of  the 
street  as  do  the  surface  street-railways. 
But  it  cannot  be  denied  that  tliey  appropri- 
ate a  part  of  the  street  and  sidewalk,  bv 
means  of  the  iron  columns  which 
support  their  structures,  and  by  means 
of  the  stairs  which  lead  up  to  their 
stations.  There  is  no  reason,  therefore,  why 
the  doctrine  of  the  cases  above  referred  to 
should  not  be  extended  so  us  to  include  the 
franchise  and  right  of  way  of  elevated  rail- 
road'companies.  It  is  not  true  that  the 
surface  of  the  street  is  left  as  free  from  ob- 
struction as  though  the  elevated  railroad 
company  was  not  operating  its  road.  Al- 
though the  elevated  railroad  company  does 
not  occupy  exclusively  a  portion  of  the  street 
surface  itself  with  its  tracks,  roadbed,  and 
ties,  yet  it  does  occupy  a  portion  of  the 
street  surface  in  the  manner  above  indicated. 
There  is  no  injustice,  therefore,  in  holding 
it  liable  to  assessment  for  the  improvement 
of  the  street  over  which  its  structure  is 
placed,  and  the  use  of  which  is  to  some  ex- 
tent obstructed  thereby.  In  Louieville  d  y. 
R,  Co.  V.  Ea$t  St.  Louis,  134  III.  650,  25  N. 
£.  962^  it  was  held  that,  under  the  powers 
conferred  upon  a  city  council  by  the  city  and 
village  act,  a  viaduct  over  railroad  tracJCB 
could  be  constructed  on  a  public  street^  and 
paid  for  by  special  assessment  as  a  local  im- 
provement. In  Doane  v.  Lake  Street  Elev. 
R.  Co.  165  ni.  610,  36  L.  R.  A.  97,  46  N.  E. 
620,  the  surface  roads  of  street  railways 
were  placed  substantially  upon  the  same 
footing  as  the  elevated  structures  of  elevated 
street  railroads,  and  it  was  there  said  that 
there  was  no  good  reason  for  makiuj?  a  dis- 
tinction between  the  two  classes  of  roads. 
We  are  therefore  of  the  opinion  that  the 
court  below  committed  no  error  in  overruling 
the  first  objection  thus  presented  to  our  no- 
tice by  counsel. 

2.  It  is  contended  on  behalf  of  the  appel- 
lant that  the  ordinance  granting  authority 
to  appellant  to  maintain  and  operate  its 
railroad  in  West  Lake  street  constituted  a 
contract  between  the  city  and  appellant,  by 
reason  of  which  the  city  is  precluded  from 
levying  a  special  assessment  for  this  im- 
provement against  appellant's  property. 
This  objection  has  no  force.  The  or- 
dinance in  question  merely  requires  the 
appellant  company  to  restore  the  pave- 
ments, gutters,  sidewalks,  water  pipes,  sew- 
er pipes,  or  gas  pipes,  in  case  there  is  any 
disturbance  of  the  same  during  the  construc- 
tion of  the  elevated  road,  and  requires  appel- 
lant to  replace  the  same  in  as  good  condi- 
tion as  they  were  in  before  such  disturbance. 
The  ordinance  in  question  contains  nothing 
more  than  a  simple  safety  clause,  designed 
to  prevent  the  destruction  of  improvements 
already  existing  in  the  highways  over  which 
an  elevated  structure  is  to  be  built.  The  or- 
dinance in  question  in  no  sense  embodies 
such  a  contract  as  is  mentioned  and  dis- 
cussed in  West  Chicago  Street  R.  Co.  v.  Chi- 
cago, 178  111.  339,  63  N.  E.  112,  where  the 
object  of  the  ordinance  there  involved  was 
to  fix  the  share  of  the  paving  to  be  done  by 
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the  railway  oompany;  and  it  was  there 
held  that  the  doing  of  such  work  by  the  oom- 
pany  acted  as  a  oonunutation  against  being 
included  in  an  assessment  for  the  whole  work, 
the  burden  being  imposed  as  an  equiyalent 
for  the  assessment.  No  such  construction 
can  be  given  to  any  language  employed  in 
the  ordinance  which  grants  authority  to  ap- 
pellant to  maintain  and  operate  its  road. 

3.  It  is  furthermore  contended  in  behalf 
of  the  appellant  that  the  finding  and  judg- 
ment of  the  county  court  confirm  the  assess- 
ment upon  more  property  than  is  described 
in  the  assessment  roll,  and  for  this  reason 
are  erroneous.  If  we  understand  the  mean- 
ing of  counsel  in  the  objection  thus  made,  it 
ia  that  the  judgment  confirms  an  assessment 
upon  the  whole  of  the  right  of  way  of  appel- 
lant»  throughout  its  whole  extent,  while  the 
assessment  roll  describes,  and  the  evidence 
has  reference  to,  that  portion  of  the  right  of 
way  which  extends  from  the  east  curb  line  of 
Ashland  avenue  to  the  east  curb  line  of 
Western  avenue.  When,  however,  we  recur 
to  the  language  of  the  judgment  itself,  we 
find  that  it  is  thereby  ordered  by  the  court 
"that  said  assessment  [as  modified  by  the 
court],  as  to  the  property  of  said  objector, 
and  all  proceedings  therein,  be,  and  the 
same  are  hereby,  confirmed."  The  judgment 
thus  refers  to  ''said  assessment,"  and  a  ref- 
erence to  the  assessment  roll  shows  that  the 
portion  of  the  right  of  way,  etc.,  sought  to  be 
assessed,  is  that  portion  which  lies  between 
the  avenues  above  named.  This  objection, 
therefore,  is  ujitenable. 

4.  It  is  claimed  that  there  is  no  authority 
in  law  for  levying  a  special  assessment  up- 


on a  part  only  of  the  right  of  way  or  fran- 
chise of  this  railroad  company,  even  if  it 
cannot  be  assessed  as  an  entirety;  and  it  is 
therefore  argued  that  the  assessment  is  in- 
valid, because  it  is  u^n  that  portion  of  the 
right  of  way,  etc.,  which  extends  along  Lake 
street  from  Ashland  avenue  to  Western  ave- 
nue, a  distance  of  1  mile,  and  not  upon  the 
whole  right  of  way,  which  is  5  miles  long. 
This  precise  question  arose  in  Chicago  d  N. 
W,  R.  Co,  V.  Elmhuraty  165  111.  148,  46  N. 
£.  437,  where  it  was  expressly  held  to  the 
contrary  of  the  contention  here  made  by 
counsel.  This  objection  is  therefore  over- 
ruled. 

5.  It  is  claimed  that  the  finding  of  the 
court  that  the  property  of  the  appellant  is 
benefited  by  the  assessment  to  the  extent  of 
$150  is  not  sustained  by  the  evidence.  The 
court  below,  to  which  the  cause  was  sub- 
mitted for  hearing  after  a  jury  had  been 
waived,  heard  the  testimony  upon  this  sub- 
ject of  three  witnesses  for  appellant  and  four 
witnesses  for  the  appellee,  and  thereupon  de- 
cided that  the  benefits  received  by  the  appel- 
lant from  this  improvement  amounted  to  the 
sum  above  specified.  We  are  unable  to  say 
that  the  court  was  not  justified  in  its  finding 
upon  this  question  of  fact,  inasmuch  as  it 
heard  the  witnesses,  and  was  better  able  to 
judge  of  their  credibility,  and  of  the  weight 
to  he  attached  to  their  testimony,  than  &i8 
court  can  be,  with  nothing  before  it  but  the 
written  record.  Accordingly  the  finding 
made  as  to  the  benefits  and  the  amount 
thereof  will  not  be  disturbed. 

The  judgment  of  the  County  Court  of  Cook 
County  ia  affirmed. 
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V, 

OHIO  OIL  COMPANY. 
(180  Ind.  21.) 

!•  Tite  state  has  a  rlgrbt  to  malntata  • 
•alt  In  its  courts,  both  in  its  sovereign  ca- 
pacity and  by  virtue  of  its  corporate  rights. 

9.  The  title  to  natural  aras  does  not 
vest  in  any  private  owner  until  it  is  reduced 
to  actual  possession. 

8.  A  statute  malclnv  It  nnla-vrfnl  to 
pemftlt  the  escape  of  natural  aras  into 
the  open  air  from  a  well  for  longer  than  two 
days  after  it  is  constructed  is  not  unconstitu- 
tional. 

4.     The  recital  of  a  particular  mischief 

Note. — For  waste  of  gas  or  oil  by  allowing 
its  escape  when  there  is  no  statute  governing 
the  matter,  see  Hague  v.  Wheeler  (Pa.)  22  L. 
R.  A.  141. 

For  statute  prohibiting  waste  of  gas  by  flam- 
bean  lights,  see  Townsend  v.  State  (Ind.)  87  L. 
R.  A.  294. 

The  constitutionality  of  the  statute  involved 
in  the  above  case  Is  sustained  by  the  Supreme 
Court  of  the  United  States  In  another  case  of 
the  same  name, — Ohio  Oil  Co.  v.  Indiana.  177 
U.  8.  100,  44  L.  ed.    —,20  Sup.  Ct  Rep.  676. 

47  li.  R.  A 


In  the  preamble  of  a  statute  does  not  limit 
the  broader  scope  of  the  language  of  the  act, 
which  is  neither  ambiguous  nor  doubtful  in 
meaning. 

5.  TVells  producing  both  oil  and  aras 
are  within  the  prohibition  of  the  Indiana  act 
of  1803  prohibiting  the  escape  of  gas  from  a 
well  more  than  two  days  after  it  is  con- 
structed. 

O.  The  rlarht  of  the  state  to  maintain 
an  action  for  Injunction  against  the  un- 
lawful escape  of  natural  gas  from  a  well  into 
the  open  air  is  not  precluded  by  statutory 
remedies  for  penalties  and  for  the  closing  of 
the  well  at  the  owner's  expense. 

7.  The  continuous  and  persistent  vraste 
of  natural  aras  to  the  detriment  of  the 
community  at  large  and  in  violation  of  stat- 
ute is  a  nuisance  which  may  be  abated  by  in- 
junction. 

(March  10.  1808.) 

APPEAL  by  the  state  from  a  judgment  of 
the  Circuit  (Ik>urt  for  Madison  county  In 
favor  of  defendant  in  a  suit  to  enjoin  defend* 
ant  for  wasting  natural  gas.     Reversed. 
The  facts  are  stated  in  the  opinion. 


INDIAHA  SnPBBMK  COUBT. 


Me88r9,  Ferdlnmnd  Winter,  O.  O. 
Shirley,  and  M.  A.  Chipatan,  with  Messrs, 
William  A.  KetehanL,  Attorney  General, 
Daniel  W.  Soanlan,  and  Merrill  Mooree, 

for  appellant: 

The  injunction  is  sought  by  the  state  both 
in  its  sovereign  capacity  and  by  virtue  of  its 
corporate  rights.  The  courts  of  the  state 
and  of  the  United  States  are  open  to  it  for 
any  kind  of  relief  which  it  may  seek  in  either 
capacity. 

Indiana  v.  Kentucky,  136  U.  8.  479,  34  L. 
ed.  329,  10  Sup.  Gt  Rep.  1051;  Indiana  v. 
Woram,  6  Hill,  33,  40  Am.  Dec.  378;  8tate  v. 
Portsmouth  8av.  Bank,  106  Ind.  435,  7  N. 
£.  379;  State  v.  Adams  Ewp.  Co,  144  Ind. 
549,  42  N.  E.  483 ;  Adams  Ewp,  Co.  v.  Indi- 
ana, 165  U.  S.  255,  41  L.  ed.  707,  17  Sup.  Ct. 
Rep.  991 ;  State  v.  Chicago  d  E,  I.  R,  Co.  145 
Ind.  229,  43  N.  £.  226 ;  State  v.  Union  Nat. 
Bank,  145  Ind.  537,  44  N.  E.  585;  Western  17. 
Teleg.  Co,  v.  State,  146  Ind.  54,  44  N.  E.  793. 

It  has  been  the  reoognized  practice  of  other 
states  to  seek  relief  in  equity  in  actions 
brought  in  the  form  in  which  this  one  has 
been. 

People  Y.  Canal  Bdard,  55  N.  Y.  390;  Com, 
V.  Pittsburgh  d  C,  R.  Co.  24  Pa.  159;  Coo- 
saw  Min.  Co,  v.  South  Carolina,  144  U.  S. 
650,  36  L.  ed.  637,  12  Sup.  Ct.  Rep.  689 ;  Peo- 
ple v.  St.  Louis,  10  111.  351,  48  Am.  Dec.  339; 
People  V.  Truokee  Lumber  Co,  116  Cal.  397, 
39  L.  R.  A.  581,  48  Pac.  374. 

The  state  is  the  real  party  in  interest,  and 
the  matter  of  a  relator  is  simply  a  matter  of 
form. 

State  ex  rel,  Atty,  Gen.  v.  Cunningham,  81 
Wis.  472,  15  i:.  R.  A.  561,  51  N.  W.  724; 
State  ex  rel.  McCain  v.  Metschan,  32  Or. 
372,  41  L.  R.  A.  692,  46  Pac.  791,  53  Pac. 
1071;  Atty.  Oen,  v.  Jamaica  Pond  Aqueduct 
Corp.  133  Mass.  361 ;  Brower  v.  O'Brien,  2 
Ind.  423;  State  ex  rel,  Sigler  v.  Madison 
County  Comrs.  92  Ind.  133. 

Actions  of  this  nature  have  always  been 
brought  by  the  United  States  in  precisely  the 
way  that  this  suit  was  instituted,  and  in  the 
name  of  the  United  States  simply  against  the 
defendant  or  defendants. 

United  States  v.  Parrott,  1  McAll.  271, 
Fed.  Cas.  No.  16,998;  United  States  v. 
World's  Columbian  Exposition,  56  Fed.  Rep. 
630 ;  United  States  v.  Floumoy  Live-Stock  d 
Real-Estate  Co,  69  Fed.  Rep.  886;  United 
States  v.  North  Bloomfield  Oravel-Min,  Co. 
81  Fed.  Rep.  243 ;  United  States  v.  Debs,  64 
Fed.  Rep.  724 ;  Re  Debs,  158  U.  S.  564,  39  L. 
ed.  1092,  15  Sup.  Ct.  Rep.  900. 

The  state  has  already,  as  sovereign,  in  the 
proper  exercise  of  its  police  power,  declared 
unlawful  the  acts  sought  to  be  enjoined  here. 

Ind.  Rev.  Stat.  99  7510  et  seq.;  Tovmsend 
V.  State,  147  Ind.  624,  37  L.  R.  A.  294,  47  N. 
E.  19. 

Possession  of  the  land  is  not  necessarily 
possession  of  the  gas. 

Westmoreland  d  C.  Natural  Oas  Co.  v.  De- 
Witt,  130  Pa.  235,  5  L.  R.  A.  731,  18  Atl. 
724;  Peoples  Oas  Co.  v.  Tyner,  131  Ind.  281, 
16  L.  R.  A.  443,  31  N.  E.  59;  Toumsend  t. 
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State,  147  Ind.  624,  87  L.  R.  A.  294,  47  N.  K 
21. 

The  state  has  the  right  to  go  into  its  own 
courts  for  the  purpose  of  seeking  to  enforce 
a  proper  respect  for  its  own  laws. 

Ex  parte  Siebold,  100  U.  S.  395,  25  U  ed. 
725 ;  People  v.  St,  Louis,  10  111.  351,  48  Am. 
Dec.  339;  People  v.  Trucks  Lumber  Co,  116 
Cal.  397,  39  L.  R.  A.  581,  48  Pac  374;  Com. 
v.  Pittsburgh  d  C.  R.  Co.  24  Pa.  159;  Hague 
v.  Wheeler,  157  Pa.  340,  22  L.  R.  A.  141,  27 
Atl.  714;  State  ex  rel.  McCain  v.  Metschan, 
32  Or.  372,  41  L.  R.  A.  692,  46  Pac  791,  53 
Pac  1071 ;  Coosaw  Min.  Co.  v.  South  Caro- 
lina, 144  U.  S.  566,  36  L.  ed.  543,  12  Sup.  Ct. 
Rep.  689;  United  States  v.  Floumoy  Live- 
stock d  Real-Estate  Co.  69  Fed.  R^.  886, 
United  States  v.  North  Bloomfieid  (huvel- 
Min.  Co,  81  Fed.  Rep.  243;  NashciUe,  C.  d 
St.  L.  R.  Co,  V.  MoCowneU,  82  Fed.  Rep.  76; 
Columbia/n  Athletic  Club  v.  State  ex  rei.  Mo- 
Mahan,  143  Ind.  98,  28  L.  R.  A.  727,  40  N.  E. 
914. 

It  has  always  been  the  law,  both  in  Eng- 
land and  the  United  States,  even  in  the  ab- 
sence of  such  a  statute  as  exists  in  Indiana, 
that  the  state  may  enjoin  a  public  nuisance 
in  an  action  brou^t  by  the  attorney  generaL 

High,  Inj.  9  1554;  Wood,  Nuisances,  9  77. 

Notwithstanding  the  remedy  by  prosecu- 
tion of  a  nuisance  by  indictment,  its  continu- 
ance may  be  prevented  by  an  injunction. 

Reichert  v.  Oeers,  98  Ind.  73,  49  Am.  Rep. 
736:  Smith  v.  Fitzgerald,  24  Ind.  316;  (hoen 
V.  Phillips,  73  Ind.  288;  Bowen  v.  Maugy, 
117  Ind.  261,  19  N.  E.  526;  First  Nat.  Bank 
V.  Sarlls,  129  Ind.  201,  13  L.  R.  A.  481,  28  N. 
E.  434;  McLaughUn  v.  State,  45  Ind.  341. 

Trespass,  which  may  be  prosecuted  crimi- 
nally, may  nevertheless  be  enjoined. 

Thatcher  v.  Humble,  67  Ind.  444;  Roes  v. 
Thompson,  78  Ind.  96;  Kyle  v.  Kosdusko 
County  Comrs.  94  Ind.  115;  Erwin  v.  Pulk, 
94  Ind.  238;  SuUivan  v.  Phillips,  110  Ind. 
320,  11  N.  E.  300;  Champ  v.  Kendrick,  130 
Ind.  549;  McCaslin  v.  State,  44  Ind.  174; 
Richmond  v.  Smith,  148  Ind.  294,  47  N.  £. 
630. 

This  is  by  no  means  the  first  time  in  the 
history  of  the  state  that  the  state  has  under- 
taken to  regulate  lawful  occupations  or  the 
use  of  property. 

Eastman  v.  State,  109  Ind.  278,  '58  Am. 
Rep.  400,  10  N.  E.  97 ;  Dent  v.  West  Virgin- 
ia, 129  U.  S.  114,  32  L.  ed.  623,  9  Sup.  Ct. 
Rep.  231 ;  Wilkins  v.  State,  113  Ind.  514,  16 
N.  E.  192;  Singer  v.  State,  72  Md.  464.  8  L. 
R.  A.  551,  19  Atl.  1044;  People  ex  rel.  Nech- 
amciM  V.  Warden  of  City  Prison,  144  N.  Y. 
529,  27  L.  R.  A.  718,  39  N.  E.  686;  Smith  v. 
Alabama,  124  U.  S.  465,  31  L.  ed.  608,  8  Sup. 
Ct.  Rep.  664;  Powell  v.  Pennsylvania,  127 
U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct.  Rep.  992, 
1257 ;  Health  Department  v.  Trinity  Church, 
145  N.  Y.  43,  27  L.  R.  A.  710,  39  N.  E.  833; 
Fry  V.  State,  63  Ind.  552 ;  Hancock  v.  Yaden, 
121  Ind.  306,  6  L.  R.  A.  576,  23  N.  E.  253. 

In  the  face  of  a  great  and  irreparable 
wrong  tiie  state  is  no  more  bound  to  await 
the  slow  processes  of  the  criminal  or  com- 
mon-law courts  to  enforce  its  laws,  and  to 
protect  itself  and  its  rights  and  those  of  its 
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eitizens,  than  is  the  citizen  himself  remand- 
ed to  common-law  courts  and  common-law 
remedies. 

Emperor  of  Austria  r.  Day,  8  De  G.  F.  & 
J.  217 ;  People  y.  Gold  Run  Ditoh  S  Min.  Co. 
60  Cal.  13d,  4  Pac  1152;  People  ew  rel.  Rob- 
arts  V.  Beaudry,  91  Cal.  220,  27  Pac.  610: 
People  ▼.  Oakland  Water  Front  Co.  118  Cal. 
234,  50  Pac  305 ;  Btaie  ev  rel.  Circuit  Court 
Attorney  ▼.  Baline  County  Ct.  61  Mo.  350; 
State  ▼.  Curators  Btate  Un4versi:tyf  57  Mo. 
178;  People  v.  VanderbUt,  28  N.  Y.  390; 
State  ew  rel.  Crosby  ▼.  Dayton  d  B.  E.  R.  Co. 
3G  Ohio  St.  439;  Atty.  Cen.  v.  Delaware  d 
B.  B.  R.  Co.  27  K.  J.  Eq.  631;  Atty.  Qen.  v. 
Blount,  11  N.  C.  (4  E&wks)  384,  15  Am. 
Dec  526;  Atty.  Gen.  ▼.  Hunter,  16  N.  C.  (1 
Dev.  Eq.)  12;  Atty.  Gen.  r.  Richards,  2 
Anstr.  603;  Atty.  Gen.  ▼.  PcHyneter,  10  Price, 
378;  Btate  y.  Bowen,  38  W.  Va.  91,  18  S.  E. 
375;  Btate  v.  Pacific  Guano  Co.  22  S.  C.  50; 
State  y.  Travis  County,  85  Tex.  435,  21  S. 
W.  1029;  Holmes  r.  Btate,  100  Ala.  291,  14 
8o.  51 ;  Cunningham  v.  Dublin,  1  Bligh,  K. 
R312. 

Messrs.  R.  R.  Stephenaon,  Ooor^e 
Shlvtfl,  and  W*  R.  Fertis»  for  appellee: 

In  yirtue  of  its  corporate  rights  the  state 
has  no  interest  whateyer  in  any  mineral 
foimd  beneath  the  surface  of  the  earth. 
Neither  the  state  nor  the  goremment  made 
any  reservation  of  such  minerals,  and  its  cor- 
porate riffhts  are  therefore  gone,  and  tiiis  is 
the  clear  distinction  between  the  case  in  hand 
and  the  cases  cited  for  appellant. 

Where  there  is  a  statutory  remedy,  iniune- 
tion  will  be  denied,  and  this  must  apply  to 
the  state  as  a  suitor  just  as  much  as  to  an- 
other who  brings  a  ciyil  action. 

1  Spelling,  Extraordinary  Relief,  8  IS; 
Broicn's  Appeal,  66  Pa.  155;  High,  Extr. 
Legal  Rem.  91  18, 179. 

Mr.  II.  F.  Elliott,  also  for  appellee: 

Eyery  court  in  the  United  States  which 
has  passed  upon  this  question  has  held  that 
oil  and  gas  m  place  is  the  property  of  the 
owner  of  the  land  in  which  they  are  con- 
tained. 

Oil  in  place  is  a  part  of  the  realty. 

Htoughton's  Appeal,  88  Pa.  108;  GiU  r. 
Weston,  110  Pa.  312;  Wettengel  y.  Gormley, 
160  Pa.  559;  Brown  y.  Beeoher,  120  Pa.  590; 
Kelley  y.  Ohio  OU  Co.  57  Ohio  St.  317,  39  L. 
R.  A.  765,  49  N.  E.  399;  Hughes  r.  United 
Pipe  Lines,  119  N.  Y.  423,  23  N.  E.  1042; 
Williamson  v.  Jones,  39  W.  Va.  231,  25  L.  R. 
A.  222,  19  S.  E.  436. 

A  person  owning  an  oil  well  from  which 
larffe  quantities  of  gas  may  be  escaping  is 
utilizing  his  gas  as  far  as  he  is  able  to  do. 
He  is  utilizing  the  pressure  to  force  the  oil 
to  the  surface  His  more  fortunate  neigh- 
bor is  able  to  use  both  the  oil  and  gas. 

They  are  both  entitled  to  the  reasonable 
nse  of  their  own  property  in  the  manner  best 
calculated  to  promote  tiiidr  own  indiyidual 
interests. 

Re  Furman  Street,  17  Wend.  658;  Re  Wall 
Street,  17  Barb.  639;  GUman  y.  Tucker,  128 
N.  Y.  190,  13  L.  R.  A.  304,  28  N.  E.  1040; 
Home  Ins.  Co.  v.  New  York,  134  U.  S.  598,  33 
L.  ed.  1029,  10  Sup.  Ct  Rep.  593. 
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Legislatiye  declaration  as  to  what  is  a 
proper  exercise  of  police  powers  is  not  con- 
dusiye  or  binding  upon  the  courts. 

Lawton  \.  Steele,  152  U.  S.  133,  38  L.  ed. 
385,  14  Sup.  Ct.  Rep.  499;  Toledo,  W.d  W. 
R.  Co.  y.  Jacksonville,  67  111.  37, 16  Am.  Rep. 
611;  Co9  y.  Schuitz,  47  Barb.  64;  Quintini 
y.  Bay  St.  Louis,  64  Miss.  483,  60  Am.  Rep. 
62,  1  So.  625;  Lake  View  y.  Rose  HiU  Ceme- 
tery Co.  70  111.  191,  22  Am.  Rep.  71 ;  Thorpe 
y.  Rutland  d  B.  R.  Co.  27  Vt  140,  62  Am. 
Dec.  626;  Lowry  y.  Rainwater,  70  Mo.  152, 
35  Am.  Rep.  420;  Hey  Sing  leck  y.  Ander^ 
son,  57  Cal.  261,  40  Am.  Rep.  115. 

MoCabe,  J.,  deliyered  the  opinion  of  the 
court: 

The  state  of  Indiana,  by  her  attorney  gen- 
eral and  the  prosecuting  attorney  in  the 
Madi8<m  circuit  court*  brought  suit  against 
the  appellee,  the  Ohio  Oil  Company,  seeking 
to  enjoin  it  from  wasting  natural  cas.  The 
circuit  court  sustained  the  defendant's  de- 
murrer to  the  complaint  for  want  of  sufficient 
facts  to  constitute  a  cause  of  action,  and,  the 
plaintiff  electing  to  abide  said  demurrer,  and 
refusing  to  amend  its  complaint  or  to  plead 
further,  the  court  rendered  judgment  that 
the  plaintiff  take  nothing  by  its  complaint, 
and  that  defendant  recorer  costs.  Upon  this 
ruling  alone  the  state  assigns  error. 

The  substance  of  the  complaint  is  that: 
For  many  years  heretofore  there  has  been  un- 
derlying Madison,  Grant,  Howard,  Delaware, 
Blackford,  Tipton,  Hamilton,  Wells,  and 
other  counties  in  Indiana  a  large  deposit  of 
natural  gas  utilized  for  fuel  and  light  by 
the  people  of  those  counties,  and  of  many 
other  counties  and  cities  in  Indiana,  includ- 
ing Indianapolis,  Ft.  Wayne,  Richmond,  Lo- 
gansport,  Lafayette,  and  others  of  the  most 
populous  cities  of  the  state,  to  which  cities 
the  gas  is  conducted,  after  being  brought 
through  wells  to  the  surface  of  the  ground, 
by  pipes  and  conduits,  by  means  of  which 
many  hundreds  of  thousands  of  the  people 
of  Indiana  are  supplied  with  gas  for  light 
and  fuel.  The  natural  gas  underlying  the 
counties  named,  and  other  portions  of  Indi- 
ana, is  contained  in  and  percolates  freely 
through  a  stratum  of  rock  known  as  ''Tren- 
ton IU>dc,"  comprising  a  yast  resenroir,  in 
which  the  gas  is  confined  under  great  pres- 
sure, and  from  which  it  escapes,  when  per- 
mitted to  do  so,  with  great  force.  The  fuel 
supplied  by  the  natund  gas  thus  obtained  is 
the  cheapest  and  best  known  to  dyillzation, 
and  the  yalue  of  the  natural  gas  deposit  to 
the  state  and  its  citizens  is  many  millions  of 
dollars.  Since  the  discoyery  of  the  gas  de- 
posit in  1886,  vast  sums  of  money  have  come 
mto  the  state,  and  have  been  invested  in 
building  up  large  manufacturing  interests, 
and  vast  sums  of  money  belonging  to  the  peo- 
ple of  Indiana  have  been  invested  in  similar 
enterprises,  causing  a  great  increase  of  pop- 
ulation, principally  in  the  territory  under- 
lying which  gas  is  found.  Many  cities  in 
and  adjacent  to  the  gas  territory,  including 
those  named,  are  almost  wholly  dependent 
for  fuel  supply  upon  natural  gas,  and  for 
that  reason  the  people  of  Indiana  have  be- 
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oome  and  are  greatly  interested  in  the  pro- 
tection and  continued  preservation  of  the  gas 
supply.  Many  millions  of  dollars  invested 
in  manufacturing  and  other  properties  in 
and  near  the  gas  territory  are  wnolly  depend- 
ent for  their  continued  operation^  and  for  the 
permanent  value  of  their  property,  upon  the 
gas  supply.  Their  location  and  establish- 
ment in  the  gas  territory  was  due  to  the  pres- 
ence of  natural  gas  underlying  it,  witnout 
which  such  enterprises  could  not  be  operated 
at  a  profit;  and,  m  the  event  that  the  supply 
of  gas  is  exhausted  in  the  territory,  many  of 
such  manufacturing  enterprises,  in  which 
thousands  of  citizens  of  Indiana  find  employ- 
ment at  remunerative  wages,  will  be  com- 
pelled to  suspend  operations.  Their  em- 
ployees will  be  thrown  out  of  employment, 
and  many  of  them,  being  wholly  dependent 
upon  their  labor  for  support,  may  and  will 
become  charges  upon  the  state  and  its  munici- 
pal subdivisions.  The  property  of  the  manu- 
lacturing  enterprises,  and  ike  vast  invest- 
ments depending  on  them  and  related  to 
them,  will  become  worthless,  and  the  owners 
win  be  driven  to  remove  to  other  parts  of  the 
country,  taking  away  from  Indiana  great 
wealth  now  invested  in  these  enterprises.  In 
the  cities  named,  and  in  all  the  territory 
known  as  the  ''Gas  Belt,"  the  inhabitants 
have  for  years  used  practically  no  other  fuel 
than  natural  gas.  Their  houses,  in  many  in- 
stances, are  constructed  with  a  view  to  the 
use  of  natural  gas,  and  will  have  to  be  dif- 
ferently equipp^  before  other  kinds  of  fuel 
can  be  used.  The  cost  of  natural  gas  as  fuel 
to  the  people  in  the  gas  belt,  who  number 
several  nundreds  of  thousands,  is  very  much 
less  than  that  of  any  other  fuel  that  has  ever 
been  or  can  be  procured  by  them,  and  to  the 
other  inhabitants  of  the  state  using  natural 
gas  it  has  become  and  is  a  source  of  great 
convenience,  comfort,  and  increased  happi- 
ness, because  of  its  cheapness,  convenience, 
and  cleanliness  as  fuel.  Many  small  villages 
in  and  near  the  gas  territory  have  within  a 
few  years  beoome  flourishing  and  opulent 
cities.  The  state's  wealth,  and  its  revenues 
derived  from  taxation  on  account  of  such  in- 
creased population  and  the  various  interests 
that  have  been  fostered  and  supported  by 
natural  gas,  have  been  greatly  increased,  and 
will,  in  the  event  gas  is  exhausted,  be  corres- 
pondingly curtailed.  The  state  of  Indiana 
relying  upon  the  permanent  supply  of  gas, 
has,  at  great  expense,  equipped  many  of  its 
public  institutions,  including  the  State 
House,  the  Central  and  other  hospitals  for 
the  insane,  the  asylums  for  the  blind  and 
deaf  and  dumb,  the  institutions  for  the  care 
of  the  orphans  of  American  soldiers  and  sail- 
ors, and  other  public  institutions,  owned 
and  maintained  by  the  state  of  Indiana  and 
its  various  subdivisions,  together  with  the 
courthouses  in  many  counties  and  a  vast 
number  of  public  schools,  for  the  use  of  nat- 
ural gas  as  fuel,  by  which  the  cost  of  main- 
taining the  public  buildings  and  institutions 
named  has  been  materially  lessened,  and  the 
comfort  and  happiness  of  their  inmates  and 
occupants  immensely  increased.  Natural  gas 
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exists  in  large  reservoirs,  or  a  series  of  reser- 
voirs connected  with  each  other,  underlying 
the  gas  territory,  and  the  diminution  or  eon- 
sumption  of  natural  gas  taken  from  any  part 
of  them  affects  or  reduces  correspondingly 
the  common  supply.  If  the  gas  supply  is  ac- 
cordingly husbanded  and  protected,  it  will 
last  for  many  years,  and  continue  to  supply 
the  various  interests  named  with  abundant 
fuel,  and  the  population,  wealth,  and  other 
material  interests  of  the  state  will  continue 
to  be  benefited  and  enhanced,  and  the  com- 
fort, enjoyment,  and  happiness  of  the  people 
of  the  state  greatly  increased.  It  is  charged 
that  about  May  25,  1897,  the  Ohio  Oil  Com- 
pany, an  Ohio  corporation,  as  its  name  im- 
plies, caused  a  well  to  be  drilled  near  Alex- 
andria, Madison  county,  which  produces  nat- 
ural gas  and  petroleum  in  large  quantities. 
The  location  of  this  well  is  described,  as  well 
as  that  of  five  other  wells,  drilled  at  about 
the  same  time  as  the  one  first  named,  all  of 
which  produce  both  natural  gas  and  petro- 
leum, and  have  done  so  ever  since  their  com- 
pletion. It  is  charged  that,  instead  of  se- 
curely anchoring  the  wells  as  drilled,  so  as 
to  confine  the  gas  produced  by  them,  within 
two  days  next  after  their  completion,  the 
defendant,  ever  since  the  completion  of  the 
wells,  which  have  been  completed  for  some 
time,  has  "unlawfully  permitted  the  gas  pro- 
duced therein  to  flow  and  escape  into  the  open 
air,  whereby  many  millions  of  cubic  feet  of 
natural  gas  have  been  wasted  and  lost,  and 
whereby  the  state's  supply  of  natural  gas  has 
been  greatly  diminished,  and  the  property  of 
its  citizens  within  the  said  gas  territory,  de- 
pendent upon  the  continued  supplv  of  nat- 
ural gas  for  fuel  as  aforesaid,  has  been 
greatly  damaged  and  decreased  in  value."  It 
is  also  charged  that  the  defendant  avows  its 
purpose  to  permit  the  gas  to  escape  continu- 
ously and  indefinitely  hereafter  from  said 
wells,  and  refuses  to  make  any  effort  to  oon- 
fine  it,  and  declares  its  purpose  to  drill 
other  wells  in  the  gas  territory,  and  permit 
the  gas  therefrom  to  flow  and  escape  into  the 
open  air,  and  that,  if  the  gas  continues  to 
flow  from  the  wells,  the  supply  of  natural 
gas  upon  which  the  citizens  of  the  state  de- 
pend will  be  greatly  diminished;  that  the 
pressure  of  gas,  as  found  in  said  Trenton 
rock,  will  be  greatly  diminished,  and  that  by 
the  diminution  of  such  pressure,  water  will 
accumulate  in  the  rock  stratum,  and  ulti- 
mately and  entirely  displace  and  overcome 
the  gas  supply :  that  because  of  the  wrongful 
acts  of  the  defendant  above  described,  here- 
tofore committed  and  now  continuing,  its 
property  and  that  of  its  citizens  has  been  and 
will  continue  to  be  essentially  interfered 
with,  and  the  comfortable  enjoyment  of  the 
lives  of  its  citizens  greatly  interrupted. 
And  plaintiff  avers  "that  it  has  no  adequate 
remedy  at  law  for  the  redress  of  its  griev- 
ances complained  of;  that  it  is  impossible 
accurately  to  fix  in  dollars  and  cents  the 
damage  tiie  plaintiff  has  sustained  and  will 
sustain  by  reason  of  the  wrongful  and  un- 
lawful acts  of  the  defendant,  if  suffered  to 
continue;  that  the  plaintiff's  injuries  on  ae- 
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count  thereof  &re  and  will  be  great  and  ir- 
reparable, and  increase  as  said  gas  is  per- 
mitted to  flow  and  tiie  number  of  welU 
wherein  the  same  is  unconfined  continues 
to  increase;  and  that  the  ordinary  remedies, 
though  repeatedly  resorted  to  by  plaintiiT, 
have  proved  ineffectual  to  restrain  or  check 
the  wrongful  action  of  defendant."  It  is 
charged  that  the  penalties  provided  by  la%v 
for  the  unlawful  acts  above  describe  are 
wholly  inadequate,  and  that  the  defendant 
has  openly  defied,  and  continues  to  defy, 
the  lawfully  constituted  authorities  of  the 
state  in  their  efforts  to  enforce  and  recover, 
in  the  name  of  the  state,  the  penalties  pro- 
vided by  law  for  such  wrongful  acts  com- 
mitted by  the  defendant,  and  that  injunctive 
relief  is  necessary  in  order  to  restrain  the 
continued  wrongfxd  acts  of  the  defendant, 
and  that,  unless  the  same  is  given,  one  of 
the  greatest  natural  resources  of  the  state 
will  be  ultimately  destroyed;  that,  in  order 
to  obtain  even  a  partial  and  inadequate 
remedy  for  the  wrong  done,  a  multiplicity  of 
suits  must  be  resorted  to,  entailing  great 
expense,  and  affording  no  considerable  re- 
lief, unless  the  defendant  is  restrained  and 
prohibited  by  injunction  from  doing  the 
things  complained  of.  It  is  therefore  prayed 
that  upon  final  hearing  the  defendant,  and 
its  agents,  servants,  and  employees,  be  per- 
petually enjoined  and  prohibited  from  fur- 
ther suffering  or  permitting  the  natural  gas 
produced  in  said  wells,  or  any  of  them,  to 
escape  from  them,  and  that  the  defendant 
be  ordered  and  directed  forthwith  to  securely 
confine  the  same,  either  by  anchoring  each 
of  the  wells,  or  by  confining  the  gas  in  tanks, 
pipes,  or  other  proper  receptacles,  and  that, 
failing  to  do  so,  the  sheriff  of  Madison 
county  be  ordered  to  anchor,  secure,  and  con- 
fine the  natural  gas  in  each  of  said  wells,  and 
that  the  expense  of  such  anchoring  be  taxed 
as  part  of  the  costs  of  suit. 

It  is  intimated  by  appellee's  learned  coun- 
sel that  the  state  has  no  right  to  maintain 
such  a  suit;  but,  whether  it  be  on  account 
of  lack  of  capacity  to  sue,  or  simply  because 
the  complaint  does  not  state  facts  sufficient, 
is  not  made  plain  by  the  argument  of  ap- 
pellee's counsel.  If  it  was  the  intention  to 
question  the  canacity  of  the  state  to  sue, 
counsel  should  have  embraced  in  the  demur- 
rer the  second  statutory  ground  for  demur- 
ring, namely,  "that  the  plaintiff  has  not  legal 
capacity  to  sue."  Burns's  Rev.  Stat.  1894,  S 
342;  Rev.  Stat  1881,  §  339;  Horner's  Rev. 
Stat  1807,  S  539.  But  the  courts  of  the 
state  and  United  States  are  open  to  the 
state,  both  in  its  sovereign  capacity  and  by 
virtue  of  its  corporate  rights,  in  both  of 
which  characters  it  sued  here.  Indiana  v. 
Kentucky,  136  U.  S.  479,  34  L.  ed.  329,  10 
Sup.  Ct  Rep.  1051;  Indiana  v.  Woram,  6 
Hill,  33,  40  Am.  Dec.  378;  State  v.  Porta- 
mouth  Sa^.  Bank,  106  Ind.  436,  7  N.  E.  379; 
State  V.  Adams  Exp,  Co.  144  Ind.  549,  42  N. 
E.  483;  Adams  Exp,  Co.  v.  Indiana,  165  TJ. 
S.  255,  41  L.  ed.  707,  17  Sup.  Ct  Rep.  991 ; 
State  V.  Chicago  d  E.  /.  R.  Co.  145  Ind.  220, 
43  N.  E.  226;  State  v.  Union  Nat.  Bank,  145 
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Ind.  537,  44  N.  E.  585;  Western  U.  Te^,  Co. 
V.  State,  146  Ind.  54,  44  N.  £.  793;  23  ^m. 
&  Eng.  Enc.  Law,  p.  80. 

The  appellee  contends  that  "the  question 
of  the  exhaustion  of  the  gas  is  certain,  ac- 
cording to  the  averments  in  both  the  injunc- 
tion cases;  and  the  question  therefore  is. 
Who  shall  be  permitted  to  exhaust  it?  "The 
state  contends,"  says  appellee,  "that  tlie 
manufacturers  and  gas  companies  shall  be 
allowed  that  privilege  for  the  purpose  of  bar- 
gain and  sale,  although  it  incidentally  averh 
benefit  to  the  people,  and  all  this  to  the  ex- 
clusion of  an  oil  company,  which  is  also  us- 
ing gas  for  the  purpose  of  a  legitimate  busi- 
ness. In  such  matters  of  private  concern 
the  state  has  no  interest,  and  should  not  have 
any."  It  is  true  the  production  of  oil  is  a 
legitimate  business,  but  the  waste  and  de- 
struction of  natural  gas,  which  appellee's  de- 
murrer sdmits  it  is  engaged  in,  defiantly, 
constantly,  and  in  utter  contempt  of  the  laws 
of  Indiana  and  the  welfare  and  comfort  of 
its  citizens,  is  not  only  not  a  legitimate  busi- 
ness, but  has  been  placed  under  the  ban  of 
two  prohibitory  statutes  in  this  state. 
Bums's  Rev.  Stat  1894,  §S  2316-2318,  7510- 
7512;  Acts  1891,  p.  55;  Acts  1893,  p.  300. 
Section  1  of  the  latter  act  provides :  "That 
it  shall  be  unlawful  for  any  person,  firm,  or 
corporation  having  possession  or  control  of 
any  natural  gas  or  oil  well,  whether  as  a 
contractor,  owner,  lessee,  agent,  or  manager, 
to  allow  or  permit  the  flow  of  gas  or  oil  from 
any  such  well  to  escape  into  the  open  air 
without  being  conflned  within  such  well  or 
proper  pipes,  or  other  safe  receptacle  for  a 
longer  i>eriod  than  two  (2)  days  next  after 
gas  or  oil  shall  have  been  struck  in  such  well. 
And  thereafter  all  such  gas  or  oil  shall  be 
safely  and  securely  confined  in  such  well, 
pipes,  or  other  safe  and  proper  receptacles." 
The  constitutionality  of  the  latter  act  is  as- 
sailed by  the  appellee.  But  the  former  act, 
being  very  much  of  the  same  nature  as  re- 
gards its  constitutionality  as  the  latter,  was 
assailed  by  the  appellant  in  Toumsend  v. 
State,  147  Ind.  624,  37  L.  R.  A.  294,  47  N.  E. 
19,  for  every  conceivable  constitutional  oh- 
jection,  and  for  every  objection  urged  to  the 
act  now  under  consideration,  and  this  court, 
in  that  case,  upheld  the  constitutionality  of 
that  act. 

It  is  asserted  with  great  confidence  that 
the  gas  in  or  under  the  appellee's  land  is  a 
part  of  the  land,  and  that  it  is  a  reasonable 
use  thereof  to  mine  for  the  oil  therein,  even 
though  gas  is  thereby  incidentally  wasted  by 
permitting  its  escape  into  the  open  air,  and 
that  a  statute  prohibiting  such  a  reasonable 
use  is  unconstitutional.  And  several  Penn- 
sylvania and  Ohio  cases  are  cited,  together 
with  one  from  New  York,  and  one  in  West 
Virginia,  to  the  effect  that  petroleum  is  a 
mineral,  and  while  it  is  in  the  earth  it  is  a 
part  of  the  realty,  and  that  when  it  reaches 
a  well,  and  is  produced  on  the  surface,  it 
becomes  personal  property,  and  belongs  to 
the  owner  of  the  well.  It  is  therefore  argued 
that  natural  gas  is  likewise  a  part  of  the 
land  in  or  under  which  it  is  found,  and  that 
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the  owner  of  the  land  may  and  has  a  lawful 
right  to  assert  absolute  dominion  over  all 
tluit  is  found  in  or  under  his  land,  to  the 
center  of  the  earth,  and  for  an  unlimited  dis- 
tance upward  from  the  surface.  The  force 
of  these  authorities  depends  entirely  upon 
the  analog  between  oil  or  oetroleum  and  nat- 
ural gas  m  or  under  the  land.  It  must  be 
confessed  that  there  is  a  marked  difference 
between  these  two  substances  in  their  nature. 
This  court  has  liicened  natural  gas,  as  to  its 
property  characteristics,  to  fish  in  the  wa- 
ters and  wild  game  in  the  forest,  before  taken 
and  reduced  to  possession.  Totonaend  y. 
State,  147  Ind.  624,  37  L.  R.  A.  294,  47  N.  E. 
21,  and  cases  there  cited.  But  appellee's 
learned  counsel  rely  on  a  quotation  made  by 
this  court  in  the  latter  case  from  the  Penn- 
sylvania supreme  court,  and  which  had  in 
a  gas  case  been  previously  quoted  by  this 
court.  People^a  vos  Co,  v.  Tyner,  131  Ind. 
2S1,  16  L.  R.  A.  443,  31  N.  E.  60.  That  quo- 
tation is  as  follows:  "Water  and  oil,  and 
still  more  strongly  gas,  may  be  classed  by 
themselves,  if  the  analogy  be  not  too  fanci- 
ful, as  minerals  ferw  natures .  In  conunon 
with  animals,  and  unlike  other  minerals, 
they  have  the  power  and  tendency  to  escape 
without  the  volition  of  the  owner.  Their 
'fugitive  and  wandering  existence  within  the 
limits  of  a  particular  tract  is  uncertain.' 
.  .  .  They  belong  to  the  owner  of  the  land, 
and  are  part  of  it,  so  long  as  they  are  on 
or  in  it,  and  are  subject  to  his  control;  but 
when  they  escape,  and  go  into  other  land,  or 
come  under  another's  control,  the  title  of  the 
former  owner  is  gone.  Possession  of  the 
land,  therefore,  is  not  necessarily  possession 
of  the  gas.  If  an  adjoining,  or  even  a  dis- 
tant, owner  drills  his  own  land,  ind  taps 
your  gas,  so  that  it  comes  into  his  well  and 
under  his  control,  it  is  no  longer  yours,  but 
his."  The  part  of  this  quotation  that  seems 
favorable  to  appellee's  contention  is  this: 
"They  [the  water,  gas,  and  oil]  belong  to  the 
owner  of  the  land,  and  are  part  of  it,  so  long 
as  they  are  on  or  in  it,  and  are  subject  to  his 
control;  but  when  they  escape,  and  go  into 
other  land,  or  come  under  another's  control, 
the  title  of  the  former  owner  is  gone."  This 
much  of  the  quotation  was  not  adopted  as 
law  by  this  court  in  eitaer  of  the  cases  in 
which  the  quotation  is  found.  On  the  con- 
trary, in  the  latter  case,  this  court  said: 
"By  the  Ti/ner  Case,  131  Ind.  281,  282,  16  L. 
R.  A.  443,  31  N.  E.  60,  this  court  likened  nat- 
ural gas  and  laws  regulating  the  same  to 
wild  animals  and  laws  regulating  the  taking 
of  such  animals.  The  supreme  court  of  Min- 
nesota, in  State  v.  Rodman,  58  Minn.  393,  59 
N.  W.  1098,  having  under  consideration  the 
constitutionality  of  a  certain  game  law  of 
that  state,  said:  'We  take  it  to  be  the  cor- 
rect doctrine  in  this  country  that  the  owner- 
ship of  wild  animals,  so  far  as  they  are  cap- 
able of  ownership,  is  in  the  state,  not  as  pro- 
prietor, but  in  its  sovereign  capacity  as  the 
representative,  and  for  the  benefit  of  all  its 
people  in  common.  The  preservation  of  such 
animals  as  are  adapted  to  consumption  as 
food,  or  to  any  other  useful  purpose,  is  a 
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matter  of  public  interest;  and  it  ia  within 
the  police  power  of  the  state,  as  the  repre- 
sentative of  the  people,  in  their  united  sov- 
ereignty, to  enact  such  laws  as  will  best  pre- 
serve such  game,  and  secure  its  beneficial 
use  in  the  future  to  the  citizens ;  and  to  that 
end  it  may  adopt  any  reasonable  regula- 
tions, not  only  as  to  time  and  manner  in 
which  such  game  may  be  taken  and  killed, 
but  also  imposing  limitations  upon  the  right 
of  property  in  such  game  after  it  has  been 
reduced  to  possession.' "  And  this  court,  in 
the  same  case,  also  likened  natural  gas  and 
its  characteristics  as  property  to  fish  and  the 
laws  regulating  the  taking  thereof.  Hiere 
is  no  such  thing  in  such  laws,  either  as  to 
wild  animals  or  fish,  to  the  effect  that  they 
become  the  property  of  the  owner  of  the  land 
on  which  the  animals  are  found,  or  in  the 
waters  of  which  the  fish  are  found.  And 
there  is  no  such  thing  in  such  laws  to  the 
effect  that,  after  title  has  once  vested  by  ac- 
tual reduction  to  possession,  the  same  may 
wander  off  and  vest  in  someone  else.  To  say 
that  the  title  to  natural  gas  vests  in  the 
owner  of  the  land  in  or  under  which  it  ex- 
ists to-day,  and  that  to-morrow,  having 
passed  into  or  under  the  land  of  an  adjoining 
owner,  it  thereby  becomes  his  property,  is  no 
less  absurd,  and  contrary  to  all  the  analogies 
of  the  law,  than  to  say  that  wild  animals  or 
fowls,  in  "their  fugitive  and  wandering  exis- 
tence," in  passing  over  the  land,  become  the 
property  of  the  owner  of  such  land,  or  that 
fish,  in  their  passage  up  or  down  a  stream  of 
water,  become  the  property  of  each  succes- 
sive owner  3ver  whose  land  the  stream 
passes.  It  is  as  unreasonable  and  untenable 
as  to  s£.y  U^iat  the  air  and  the  sunshine  which 
doat  over  the  owner's  land  is  a  part  of  the 
land,  jind  is  the  property  of  the  owner  of  the 
land.  We  therefore  hold  that  the  title  to 
natural  j^s  does  not  vest  in  any  private 
owner  until  it  is  reduced  to  actual  posses- 
sion, and,  therefore,  that  the  act  from  which 
we  have  quoted  is  not  violative  of  the  Consti- 
tution, as  an  unwarranted  interference  with 
private  property. 

But  appellee's  counsel  contend  that  a  prop- 
er construction  of  the  act  makes  it  wholly 
inapplicable  to  the  subject  of  this  suit,- — the 
prevention  of  the  waste  of  gas ;  that  it  does 
not  apply  to  a  well  unless  it  endangers  per- 
sons or  property.  It  is  not  in  the  language 
of  the  act  that  counsel  claim  to  find  this 
meaning,  but  they  claim  to  find  it  in  the  pre- 
amble thereto,  reading  thus:  "Whereas, 
great  danger  to  life  and  injury  to  persons 
and  property  is  liable  to  result  from  the  im- 
proper, unsafe,  and  negligent  sinking,  main- 
tenance, use,  and  operation  '^f  natural  gas 
and  oil  wells:  Therefore,"  etc.  It  is  not 
claimed,  as  it  cannot  with  reason  be,  that 
the  language  of  the  act  is  either  ambiguous 
or  doubtful  in  its  meaning.  It  is  not  infre- 
quent for  the  legislature,  in  the  preamble  to 
a  statute,  to  recite  a  particular  mischief, 
while  the  legislative  provisions  extend  far 
beyond  the  mischief  recited.  The  evil  re- 
cited is  but  the  motive  for  legislation;  the 
remedy  may  both  consistently  and  wisely  be 
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extended  beyond  the  care  of  that  eyil;  and 
if,  on  review  of  the  whole  act,  a  wider  inten- 
tion than  that  expressed  in  the  preamble  ap- 
pears to  be  the  real  one,  effect  is  to  be  given 
to  it,  notwithstanding  the  less  extensive  im- 
port of  the  preamble.  23  Am.  ft  Eng.  £ne. 
Law,  pp.  331,  332,  and  authorities  there 
cited;  Holfn-ooh  v.  Holltrook,  1  Pick.  251; 
Erie  d  N.  E.  R.  Oo,  v.  Caseff,  26  Pa.  288;  7a- 
eoo  d  M.  Valley  R.  Co,  v.  Thomae,  132  U.  S. 
174,  33  L.  ed.  302,  10  Sup.  Ct.  Rep.  68; 
Hughee  v.  Done,  1  Q.  B.  301.  In  Yazoo  d 
If.  Valley  R,  Co,  v.  Thomae,  132  U.  S.  174, 
33  L.  ed.  302,  10  Sup.  Ct.  Rep.  68,  the  Su- 
preme Court  of  the  United  States  said: 
'The  preamble  to  tiie  act  is  referred  to  by 
oounsel  as  sustaining  their  construction,  be- 
cause it  is  therein  declared  that  the  work  is 
one  'of  great  public  importance,'  and  'to  be 
encouraged  by  legislative  sanction  and  liber- 
ality,' and  that  'the  physical  difficulties  of 
constructing  and  maintaining  railroads  to, 
across,  along,  or  within  either  the  Missis- 
sippi, Sunflower,  Deer  Creek,  or  Yazoo  bot- 
toms or  basins,  or  other  alluvial  lands  herein 
referred  to,  are  such  that  no  private  com- 
pany has  so  far  been  able  to  establish  a  rail- 
road and  branches,  developing  said  basins 
and  alluvial  lands,  and  connecting  them  with 
the  railroad  systems  of  the  country.'  But, 
as  the  preamble  is  no  part  of  the  act,  and 
cannot  enlarge  or  confer  powers,  nor  control 
the  words  of  the  act,  unless  they  are  doubtful 
or  ambiguous,  the  necessity  of  resorting  to  it 
to  assist  in  ascertaining  the  true  intent  and 
meaning  of  the  legislature,  is,  in  itself,  fatal 
to  the  claim  set  up."  We  have  no  doubt, 
from  the  language  of  the  act  and  the  circum- 
stances surrounding  its  enactment,  that  the 
chief  object  in  the  passage  thereof  was  to 
prevent  the  waste  of  natural  gas.  23  Am.  A 
Eng.  £nc.  Law,  pp.  335,  336 ;  Edger  v.  Ran- 
dolph County  Comra.  70  Ind.  331;  Stout  v. 
Orant  County  Comra,  107  Ind.  343,  8  N.  E. 
222;  May  v.  Hoover,  112  Ind.  455,  14  N.  E. 
472 ;  Hunt  v.  Lake  Shore  d  M,  S.  R.  Co,  112 
Ind.  69, 13  N.  E.  263. 

It  is  next  contended  that  the  act  does  not 
apply  to  appellee's  case,  because  it  was  in- 
tended, as  is  claimed,  to  apply  only  to  wells 
producing  oil  alone  and  to  wells  producing 
gas  alone,  and  not  to  what  counsel  call  "com- 
bination wells,"  producing  both  oil  and  gas, 
as  is  the  case  with  appellee's  wells,  as  dis- 
closed in  the  complaint.  At  the  time  of  the 
passage  of  the  act,  the  chief  waste  of  natural 
gas  which  was  going  on,  and  had  been  for 
some  time,  as  shown  by  the  Eleventh  Annual 
Report  of  the  United  States  Geological  Sur- 
vey for  1889-90,  and  the  current  history  of 
the  times,  resulted  from  what  counsel  term 
"combination  wells,"  produoting  both  oil  and 
gas.  The  waste  from  wells  producing  gas 
alone  was  small,  in  comparison  with  that 
from  such  combination  wells.  In  the  light 
of  these  historical  facts,  it  would  be  ex- 
tremely absurd  to  suppose  that  the  legisla- 
ture intended  to  prevent  waste  only  by  clos- 
ing the  spigot  and  leaving  the  bung  wide 
open.  But  even  the  language  of  the  statute 
forbids  sudi  oonstruetion.  The  act  made 
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unlawful  by  the  express  words  of  the  section 
quoted  is  "to  allow  or  permit  the  flow  of  gas 
or  oil  from  any  such  well  to  escape  into  the 
open  air."  In  this  sentence  there  is  but  one 
well  spoken  of.  The  prohibition  is  against 
the  escape  of  gas,  and  it  is  undeniable  that 
it  is  equally  against  the  escape  of  oil,  and  it 
is  equally  clear  that  the  prohibition  against 
the  escape  of  both  relates  to  the  same  well; 
and  therefore,  if  they  are  both  permitted  to 
escape  from  the  same  well,  the  permission  of 
the  escape  of  each  is  made  unlawful  by  the 
section  quoted.  Had  the  statute  made  the 
violation  thereof  a  crime,  would  any  rational 
being  contend  that  an  indictment  charging 
the  accused  with  permitting  both  oil  and  gas 
to  escape  from  such  well  would  not  be  good? 
Certainly  not. 

It  is  next  contended  that  there  is  no  au- 
thority or  right  of  action  in  the  state  at  com- 
mon law,  and  especially  that  the  state  can- 
not maintain  a  suit  in  equity,  either  under 
the  statute  or  at  common  law.  This  being 
a  suit  in  equity,  as  the  law  existed  prior  to 
the  adoption  of  the  Civil  Code  of  1852,  if 
the  objection  last  mentioned  be  well  taken, 
it  is  fatal  to  the  complaint.  The  reason  as- 
signed in  argument  why  the  state  cannot 
maintain  the  action  for  an  injunction  is  that 
the  statute  provides  a  different  remedy,  name- 
ly, the  recovery  of  a  penalty  of  $200  for  each 
violation  of  the  act,  and  a  further  penalty  of 
$200  for  each  ten  days  during  whicn  such  vio- 
lation shall  continue,  to  be  recovered  in  a  civil 
action  in  the  name  of  the  state,  for  the  use  of 
the  county  in  which  such -well  is  located, 
with  attorney's  fees  and  costs  of  suit.  And 
another  remedy,  provided  in  another  section 
of  the  act,  is  that  certain  persons  in  the  vi- 
cinity are  authorized  to  go  upon  the  land 
where  any  well  is  situate  from  which  gas  or 
oil  is  allowed  to  escape  in  violation  of  the 
act,  and  shut  up  the  same,  and  pack  and 
tube  said  well  so  as  to  prevent  the  escape  of 
gas  or  oil,  and  maintain  a  civil  suit  against 
the  owner  for  the  costs  of  such  closing  of  said 
well,  with  attorney's  fees  and  costs  of  suit. 
But  this  court  has  gone  much  further  tha« 
to  hold  that  the  fact  of  the  civil  remedy 
given  to  recover  penalties  and  the  other  rem- 
edies for  violations  of  the  act  does  not  bar 
the  right  to  an  injunction.  In  the  case  of 
People'a  Oaa  Co.  v.  Tyner,  131  Ind.  281,  16 
L.  R.  A.  443,  31  N.  E.  60,  it  was  said:  "No 
authority  haA  been  cited,  and  we  know  of 
none,  supporting  the  position  of  the  appel- 
lants that  the  appellee  is  not  entitled  to  an 
injunction  because  the  accumulation  of  ni- 
troglycerin within  the  corporate  limits  of  a 
town  or  city  is  a  crime.  It  has  long  been 
settled  that  a  private  citizen  may  maintain 
an  action  for  a  public  wrong,  if  he  suffers 
an  injury  peculiar  to  himself  and  not  sus- 
tained by  the  public  in  general."  In  that 
case  it  was  held  that  the  extraordinary  equi- 
table remedy  by  injunction  could  be  invoked 
by  a  private  citizen,  even  though  the  act  to 
be  enjoined  was  made  a  crime  by  statute. 
And  the  same  rule  was  applied  in  Columbian 
Athletic  Club  v.  State  ew  rel,  McMahan,  143 
Ind.  98,  28  U  IL  A.  227»  40JSI.  £.  914,  wfaeM 
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this  court  said:  'HSztraordiiuiry  emergen- 
cies in  many  cases  call  for  extraordinary  rem- 
edies. .  .  .  The  rule  to  be  observed  in 
such  cases  is  quoted,  at  page  366  \Taylor  v. 
Salmon,  4  Myl.  ft  C.  142],  from  Lord  Chancel- 
lor Cottenham,  'that  it  is  the  duty  of  the 
courts  of  equity  ( and  the  same  is  true  of  all 
courts  and  of  all  institutions)  to  ''adapt  its 
practice  and  course  of  proceeding  as  far  as 
possible  to  the  existing  state  of  society,  and  to 
apply  jurisdiction  to  an  those  new  cases  which, 
from  the  progress  daily  making  in  the  affairs 
of  men,  must  continually  arise,  and  not  from 
too  strict  an  adherence  to  forms  and  rules 
established  under  very  different  circumstan- 
ces, decline  to  administer  justice  and  to  en- 
force rights  for  which  there  is  no  other  rem- 
edy.'" This  rule  the  author  [Judge  Red- 
field]  concludes  is  certainly  worthy  of  one  of 
the  ablest,  wisest,  and  best  judges  that  ever 
administered  the  chancery  law  of  England 
or  America."  Our  Code  provides  that 
"whatever  is  injurious  to  health,  or  indecent, 
or  offensive  to  the  senses,  or  an  obstruction 
to  the  free  use  of  property,  so  as  essentially 
to  interfere  with  tne  comfortable  enjoyment 
of  life  or  property,  is  a  nuisance,  and  the  sub- 
ject of  an  action.  .  .  .  The  nuisance 
may  be  enjoined  or  abated  and  damages  re- 
covered therefor."  Burns's  Rev.  Stat.  1894, 
SS  290,  292;  Rev.  SUt  1881,  SS  289,  291; 
Homer's  Rev.  Stat.  1897,  S§  289,  291.  The 
facts  alleged  in  the  complaint  show  that  the 
acts  of  the  appellee  are  such  as  to  essentially 
interfere  witn  the  comfortable  enjoyment 
of  life  and  the  property  of  the  citizens  of  the 
state. 

The  supreme  court  of  Kansas,  in  State  ex 
rel,  Vance  v.  Crawford,  28  Kan.  726,  42  Am. 
Rep.  182.  said:  *'£very  place  where  a  public 
statute  is  openly,  publicly,  repeatedly,  con- 
tinuously, persistently,  and  intentionally 
violated  is  a  public  nuisance."  The  demur- 
rer to  the  complaint  admits  that  the  wells  of 
the  appellee  are  in  this  category.  The  su- 
preme court  of  California,  in  a  suit  by  the 
attorney  general,  to  enjoin  the  Truckee  Lum- 
ber Company  from  discharging  sawdust  into 
tBe  Truckee  river  with  the  effect  of  destroy- 
ing the  fish  therein,  in  sustaining  the  action, 
which  is  closely  analogous  to  this  action,  the 
court  used  the  following  language,  which  we 
adopt:  "It  is  alleged  that  the  acts  of  the 
defendant  have  the  effect  of  poisoning  the 
waters  of  the  river,  and  thereby  killing  and 
destroying  the  fish  therein.  Anything  which 
is  'an  obstruction  to  the  free  use  of  property, 
so  as  to  interfere  with  the  comfortable  enjoy- 
ment of  life  or  property  by  an  entire  com- 
munity or  neighborhood,  or  any  considerable 
number  of  persons,'  is  a  public  nuisance. 
.  .  .  The  fish  within  our  waters  consti- 
tute the  most  important  constituent  of  that 
species  of  property  commonly  designated  as 
wild  game,  the  general  right  and  ownership 
of  which  is  in  the  people  of  the  state  {Ew 
parte  Maier,  103  Cal.  476,  37  Pac.  402) ,  as  in 
England  it  was  in  the  King;  and  the  right 
and  power  to  protect  and  preserve  such  prop- 
erty for  the  common  use  and  benefit  is  one 
of  the  recognized  prerogatives  of  the  sover- 
eign, coming  to  us  from  the  common  law,  and 
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preserved  and  expressly  provided  for  by  the 
statutes  of  this  and  every  other  state  in  the 
Union.  The  complaint  shows  that  by  the  re- 
peated and  continuing  acta  of  defendant  this 
public  property  right  is  being  and  will  oon- 
tinue  to  be  greatly  interfered  with  and  im- 
paired; and  that  such  acts  constitute  a  nui- 
sance, both  under  our  statute  and  at  common 
law,  is  not  open  to  serious  question.  People 
ex  rel.  Ricks  Water  Co.  v.  Elk  River  Mill  d 
Lumber  Co.  107  Cal.  219, 40  Pac  486.  .  .  . 
The  dominion  of  the  state,  for  the  purposes  of 
protecting  its  sovereign  rights  in  t£e  fish  with- 
in its  waters  and  their  preservation  for  the 
common  enjoyment  of  its  citizens,  is  not  con- 
fined within  the  narrow  limits  suggested  by 
the  defendant's  argument.  It  is  not  re- 
stricted to  their  protection  only  when  found 
within  what  may  in  strictness  be  held  to  be 
navigable  or  otherwise  public  waters.  It  ex- 
tends to  all  waters  within  the  state,  public 
or  private,  wherein  these  animals  are  habited 
or  accustomed  to  rosort  for  spawning  or 
other  purposes,  and  through  which  they  have 
freedom  of  passage  to  and  from  the  publir 
fishing  grounds  of  the  state.  .  .  .  While 
the  right  of  fishery  upon  his  own  land  is  ex- 
clusively in  ihe  riparian  proprietor,  this  does 
not  imply  or  carry  the  right  to  destroy  what 
he  does  not  take.  He  does  not  own  the  fish 
in  the  stream.  His  right  of  property  at- 
taches only  to  those  he  reduces  to  actual  pos- 
session, and  he  cannot  lawfully  kill  or  ob- 
struct the  free  passage  of  those  not  taken. 
.  .  .  The  fact  that  acts  of  the  character 
alleged  are  by  the  Penal  Code  laade  a  misde- 
mennor,  and  punishable  as  such,  does  not 
make  them  less  a  nuisance,  nor  imply  that 
the  legislature  intended  to  make  the  criminal 
remedy  exclusive  of  the  civil.  Nor  is  there 
anything  in  the  objection  that  the  attorney 
general  is  not  privileged  to  maintain  the  ac- 
tion upon  his  own  information,  without  the 
intervention  of  a  private  relator."  People  v. 
Truckee  Lumber  Co.  116  Cal.  397,  39  L.  R.  A. 
581,  48  Pac.  374.  The  same  doctrine  is  laid 
do\4Ti  in  People  v.  St.  Louis,  10  III.  351,  48 
Am.  Dec.  339 .  Com.  v.  Pittsburgh  d  C.  R.  Co. 
24  Pa.  1 59 ;  State  ex  rel.  McCain  v.  Metschttny 
32  Or.  372,  41  L.  R.  A.  692,  40  Pac  791,  53 
Pac  1071.  In  the  24  Pa.  case,  supra,  it  was 
said :  "The  matter  complained  of  is  an  inva- 
sion of  a  public  highway,  and  it  must  be  en- 
joined against.  The  defendants  are  not  al- 
lowed the  excuse  that  this  part  of  the  canal 
is  practically  abandoned,  for  no  nes^lect  is 
chargeable  against  the  state.  Its  officers  are 
insisting  on  its  ripfhts,  and  it  is  the  merest 
effrontery  in  the  defendants  to  set  up  their 
views  of  the  need  of  the  canal  against  the 
state,  which  thought  fit  to  make  it,  and 
against  the  public  officers,  who  are  intrusted 
with  its  custody.  ...  It  is  therefore 
ordered  that  an  injunction  issue." 

The  state  of  South  Carolina  brought  suit 
in  one  of  its  courts  to  enjoin  the  Coosaw 
Mining  Company  from  digging,  mining,  or  re- 
moving phosphate  rock  and  phosphatic  depos- 
its from  the  bed  of  the  river.  On  petition  of 
the  mining  company,  the  case  was  removed 
into  the  circuit  court  of  the  United  States. 
From  the  decree  of  that  oourt  the  mining 
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company  appealed  to  the  Supreme  Court  of 
the  United  States.  That  court,  in  affirming 
the  jud^ent  of  the  circuit  court,  awarding 
an  injunction,  said:  ''An  inatructive 
case  upon  this  subject  is  Atty,  Qen,  v. 
Jamaica  Fond  Aqueduct  Corp.  133  Mass. 
3(51,  363,  364.  That  was  an  informa- 
tion in  equity,  in  the  name  of  the  attorney 
general,  to  restrain  a  corporation  from  doing 
certain  ill^ral  acts,  the  necessary  effects  of 
which  would  be,  not  only  to  impair  the  rights 
of  the  public  in  the  use  of  one  of  the  great 
ponds  of  Massachusetts  for  the  purposes  of 
fishing  and  boating,  but  to  create  a  nuisance, 
by  lowering  the  pond  and  exposing  upon  its 
shores  slime,  mud,  and  offensive  vegetation, 
detrimental  to  the  public  health.  It  was 
held,  upon  the  authority  of  numerous  cases, 
American  and  English,  that,  where  the  nui- 
sance is  a  public  one,  an  information  by  the 
attorney  general  was  the  appropriate  rem- 
edy. After  observing  that  the  preventive 
force  of  a  decree  in  equity  restraining  the  il- 
l^al  acta  before  any  mischief  was  done  would 
give  a  more  efficacious  and  complete  remedy 
than  an  indictment  or  proceedings  under  a 
statute  for  the  abatement  of  the  nuisance, 
the  court  said:  'There  is  another  ground 
upon  which,  in  our  opinion,  this  information 
can  be  maintained,  though  perhaps  it  be- 
longs to  the  same  general  hes^  of  equity  ju- 
risdiction of  restraining  and  preventing  nui- 
sances. The  great  ponas  of  the  common- 
wealth belong  to  the  public,  and,  like  the  tide 
waters  and  navigable  streams,  are  under  the 
control  and  care  of  the  commonwealth.  The 
rights  of  fishing,  boating,  bathing,  and  other 
like  rights  which  pertain  to  the  public,  are 
regarded  as  valuable  rights,  entitled  to  the 
protection  of  the  government.  ...  If  a 
corporation  or  an  individual  is  found  to  be 
doing  acts  without  right,  the  necessary  ef- 
fect of  which  is  to  destroy  or  impair  these 
rights  and  privileges,  it  furnishes  a  proper 
case  for  an  information  by  the  attorney  gen- 
eral to  restrain  and  prevent  the  mischief.' 
So,  in  Eden  on  Injunctions :  'The  usual,  and 
perhaps  the  more  correct,  mode  of  proceeding 
m  equity  in  cases  of  public  nuisance  is  by  in- 
formation at  the  suit  of  the  attorney  gen- 
eral.' Page  267.  Mr.  Justice  Story  said 
that  an  information  in  equity  at  the  suit  of 
the  attorney  general  would  lie  in  cases  of 
purpresture  and  public  nuisance,  the  juris- 
diction of  courts  of  equity  being  sustained 
because  of  'their  ability  to  s^ve  a  more  com- 
plete and  perfect  remedy  than  is  attainable 
at  law,  in  order  to  prevent  irreparable  mis- 
chief, and  also  to  suppress  oppressive  and 
vexatious  litigations.'  Story,  Ea.  Jur.  SS 
1)22-024 ;  People  v.  Vanderhilt,  26  N.  Y.  287 ; 
District  Attorney  ▼.  T/ynn  d  B.  R.  Co.  16 
Gray,  242,  24.5;  Kerr,  Inj.  262,  263:  1  Joyce, 
Tnj.  120.  These  principles  are  applicable  to 
the  present  case.  The  remedy  at  law  for  the 
protection  of  the  state  in  respect  to  the  phos- 
phate rocks  and  phosphatic  deposits  in  the 
beds  of  its  navigable  waters  is  not  so  effica- 
cious or  complete  as  a  perpetual  injuncti6n 
aoiainst  interference  with  its  ricrhts  by  dig- 
gini;,  mininflr.'^nd  removing  such  roots  and 
deposits  without  its  consent.  The  Coosaw 
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Mining  Company,  unless  restrained,  will  not 
only  appropriate  to  its  use  property  held  in 
trust  for  the  public,  but  will  prevent  the 
proper  administration  of  that  trust,  for  an 
indefinite  period,  by  obstructing  others,  act- 
ing under  lawful  authority,  from  enjoying 
rights  in  respect  to  that  propertv  derived 
from  the  state.  These  conflicting  claims  can- 
not be  so  effectively  or  conclusively  settled 
by  proceeding  at  law  as  by  a  comprehensive 
decree  covering  all  the  matters  m  contro- 
versy. Proceeaings  at  law  or  by  indictment 
can  only  reach  past  or  present  wrongs  done 
by  the  appellant,  and  will  not  adequately 
protect  the  public  interests  in  the  future. 
What  the  public  are  entitled  to  have  is  se- 
curity for  all  time  against  illegal  interfer- 
ence with  tlie  control  by  the  state  of  the  dig- 
ging, mining,  and  removing  of  phosphate 
rock  and  phosphatic  deposits  in  the  b«d  of 
the  Coosaw  river.  Such  security  was  prop- 
erly given  by  the  decree  below.  Decree  af- 
firmed." Cooaav)  Min.  Co.  v.  South  Caro* 
Una,  144  U.  S.  566,  36  L.  ed.  543, 12  Sup.  Ct 
Rep.  689. 

Accordingly,  in  Cranford  v.  Tyrrell,  128 
N.  y.  344,  28  N.  E.  616,  it  was  held:  "That 
the  perpetrator  of  the  nuisance  is  amenable 
to  the  provisions  and  penalties  of  the  crimi- 
nal law  is  not  an  answer  to  an  action  against 
him  by  a  private  person  to  recover  for  in- 
jury sustained,  and  for  an  injunction  against 
the  continued  use  of  his  premises  in  such  a 
manner."  And  in  Port  of  Mobile  v.  Louis- 
ville d  N.  R.  Co.  84  Ala.  116,  126,  4  So.  106, 
it  was  held  that  "the  mere  fact  that  an  act 
is  criminal  does  not  devest  the  jurisdiction 
of  equity  to  prevent  it  by  injunction,  if  it  be 
also  a  violation  of  property  rights,  and  the 
party  aggrieved  has  no  other  adequate  rem- 
edy for  the  prevention  of  the  irreparable  in- 
jurv  which  will  result  from  the  failure  or 
inability  of*  a  court  of  law  to  redress  such 
rights." 

It  has  been  held  that  the  United  States  in 
its  sovereign  capacity  may  enjoin  hydraul- 
ic mining  to  the  detriment  of  navigable 
streams.  United  States  v.  North  Bloomfield 
Qravel'Min.  Co,  81  Fed.  Rep.  243.  In  a  case 
where  the  state  officers  failed  to  enforce  the 
law  against  brokerage  in  railroad  tickets, 
the  railroads  brought  suit  in  the  circuit  court 
of  the  United  States  to  enjoin  the  brokerage 
business  as  unlawful.  The  circuit  court  of 
the  United  States  for  the  middle  district  of 
Tennessee  granted  the  injunction,  and,  in 
answering  the  objection  that  such  a  proceed- 
ing was  novel  and  unprecedented,  said:  "I 
return,  now,  to  the  argument  based  on  the 
ground  that  this  is  a  novel  application  of 
the  injunction,  not  sanctioned  by  previous 
precedent  directly  in  point.  This  argument, 
carried  to  its  full  logical  result,  would  have 
prevented  the  enunciation  of  the  first  equi- 
table principle  and  the  establishment  of  the 
first  equitable  precedent  for  the  preventive 
remedy.  It  is,  indeed,  an  age-worn  argu- 
ment. It  has  been  employed  from  the  bi^n- 
ning  of  equity  jurisprudence  as  a  part  of  the 
objection  to  the  extensi<»i  of  the  equitable 
remedy  to  new  conditions  and  new  cases. 
This  is  the  well-known  history  of  the  subject. 
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Of  oourie,  ihii  eontention  has  been  orer- 
mled,  and  precedent  after  precedent  estab- 
lished from  time  to  time  to  meet  new  condi- 
tions and  to  do  full  justice,  until  the  argu- 
ment has  long  since  lost  most  of  its  force, 
although  it  is  still  maintained  in  form.  It 
has  been  in  answer  to  arguments  like  this 
that  the  great  chancellors  have  stated  time 
and  again  that  they  decline  to  lay  down  any 
definite  rules  as  to  when  a  court  of  equity 
will  interpose  by  injunction.  In  fact,  to  do 
so  would  at  once  put  a  limit  to  all  progress 
in  equitable  jurisprudence.  The  most  that 
has  been  said  is  that  in  the  use  of  the  writ  of 
injunction  the  court  exercises  sound  discre- 
tion, regulated  by  analogy, — by  what  would 
be  manifestly  just  in  view  of  all  the  existing 
conditions, — and  requiring  as  a  condition  that 
there  is  no  adequate  remedy  at  law.  Beyond 
this  the  courts  have  not  gone,  in  the  way  of 
placing  a  limit  on  their  power.  It  must  be 
recognized  that  jurisprudence,  both  legal  and 
equitable,  both  in  respect  of  the  right  and 
the  remedy,  is  progressive,  that  it  is  expan- 
sive, and  that,  while  its  great  principles  re- 
main good  for  one  time  as  well  as  another, 
these  principles  must  be  extended  to  new  con- 
ditions, and  this  involves  an  extension  of 
the  remedy,  and  often  a  change  in  the  form  of 
the  remedy.  Making  the  injunction  manda- 
tory as  well  as  preventive  is  an  example  of 
such  a  change.  Any  system  of  jurisprudence 
coming  short  of  this  would  fail  to  meet  the 
demands  of  civilization.  A  similar  objec- 
tion that  novel  use  was  being  made  of  the 
writ  of  injunction  was  pressed  in  the  case  of 
Toledo,  A,  A.  d  N,  M,  R.  Co.  v.  Pennsylvania 
Co,  19  L.  R.  A.  395,  54  Fed.  Rep.  751,  and 
was  answered  by  the  court  as  follows :  'Ev- 
ery just  order  or  rule  known  to  equity  courts 
was  bom  of  some  emergency,  to  meet  some 
new  conditions,  and  was  therefore,  in  its  time, 
without  a  precedent.  If  based  on  sound 
principles,  and  beneficent  results  follow  their 
enforcement,  affording  relief  to  the  one  party 
without  imposing  illegal  burdens  on  the  oth- 
ers, new  remedies  and  unprecedented  orders 
are  not  unwelcome  aids  to  the  chancellor  to 
meet  the  constantly*  varying  demands  for 
equitable  relief.  Mr.  Justice  Brewer,  sitting 
in  the  circuit  court  for  Nebraska,  said:  "I 
believe  most  thoroughly  that  the  powers  of 
a  court  of  equity  are  as  vast,  ana  its  pro- 
cesses and  procedure  as  elastic,  as  all  the 
changing  emergencies  of  increasingly  com- 
plex business  relations  and  the  protection  of 
rights  can  demand."  Mr.  Justice  Blatch- 
ford,  speaking  for  the  supreme  court  in  Joy 
V.  SU  Louis,  138  U.  S.  1,  34  L.  ed.  843,  11 
Sup.  Ct.  Rep.  243.  said:  "It  is  one  of  the 
most  useful  functions  of  a  court  of  equity 
that  its  methods  of  procedure  are  capable  of 
being  made  such  as  to  accommodate  them- 
selves to  the  development  of  the  interests  of 
the  public  in  the  progress  of  trade  and  traf- 
fic, by  new  methods  of  intercourse  and  trans- 
portation." ' "  Nashville,  0.  d  St.  L.  R,  Co. 
V.  McConnell,  32  Fed.  Rep.  76.  To  the  same 
effect  is  our  own  case  of  Columbian  Athletic 
Club  V.  State  ex  rel.  McMahan,  143  Ind.  98, 
£8  L.  R.  A.  727,  40  N.  E.  914. 
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It  is  true  that,  as  a  result  of  the  principles 
announced  in  the  previous  part  of  this  opin- 
ion, natural  gas,  when  reduced  to  actual  pos- 
session by  the  landowner,  when  drawn  into 
his  well,  pipes,  tanks,  or  other  receptacles, 
thereby  becomes  his  personal  property,  sub- 
ject to  his  dominion.  But,  as  said  by  this 
court  in  Peopk^s  Oas  Co,  v.  Tyner,  131  Ind. 
281, 16  L.  R.  A.  443,  31  N.  E.  60:  "The  rule 
that  tiie  owner  has  the  right  to  do  as  he 
pleases  with  or  upon  his  own  property  is  sub- 
ject to  many  limitations  and  restrictions, 
one  of  which  is  that  he  must  have  due  re- 
gard for  the  rights  of  others."  Appellee's 
counsel  have  conceded  that  the  pressure  in 
gas  wells  since  the  discovery  of  gas  in  this 
state  has  fallen  from  350  pounds  to  150 
pounds.  This  very  strongly  indicates  the 
possibility,  if  not  the  probability,  of  exhaus- 
tion. In  the  light  of  these  facts,  one  who 
recklessly,  defiantly,  persistently,  and  con- 
tinuously wastes  natural  gas,  and  boldly  de- 
clares his  purpose  to  continue  to  do  so,  as 
the  complaint  charges  appellee  with  doing, 
all  of  which  it  admits  to  be  true  by  its  de- 
murrer, ought  not  to  complain  if  being 
branded  as  the  enemy  of  mankind.  But  the 
appellee  tries  to  excuse  its  conduct  on  the 
score  that  it  cannot  mine  and  utilize  the  oil 
under  and  in  its  land  without  wasting  the 
gas.  But  there  is  nothing  in  the  record  U> 
bear  out  that  claim.  However,  if  there  were, 
it  would  not  furnish  a  valid  excuse.  It  is  not 
the  use  of  unlimited  quantities  of  gas  that 
is  prohibited,  but  it  is  the  waste  of  it  that 
is  forbidden.  The  object  and  policy  of  that 
inhibition  is  to  prevent,  if  possible,  the  ex- 
haustion of  the  store  house  of  nature,  where- 
in is  deposited  an  element  that  ministers 
more  to  the  comfort,  happiness,  and  well-be- 
ing of  society  than  any  other  of  the  bounties 
of  the  earth.  Even  if  the  appellee  cannot 
draw  oil  from  its  well  without  wasting  gas, 
it  is  not  denied  that  it  may  draw  gas  there- 
from, and  utilize  it  without  wasting  the 
oil.  But,  even  if  it  cannot  draw  oil  from 
such  wells  without  wasting  gas,  and  is  for- 
bidden by  injunction  so  to  do,  it  is  only  ap- 
plying the  doctrine  that  the  owner  must  so 
use  his  own  property  as  not  to  injure  others. 
It  may  use  its  wells  to  produce  gas  for  a  le- 
gitimate use,  and  must  so  use  them  as  not  to 
injure  others  or  the  community  at  large.  The 
continued  waste  and  exhaustion  of  the  nat- 
ural gas  of  Indiana  through  appellee's  wells 
would  not  only  deny  to  the  inhabitants  the 
many  valuable  uses  of  the  gas,  but  the  state, 
whose  many  quasi-public  corporations  have 
many  millions  of  dollars  invested  in  supply- 
ing gas  to.  the  state  and  its  inhabitants,  will 
suffer  the  destruction  of  such  corporations, 
the  loss  of  such  investments  and  a  source  of 
large  revenues.  To  use  appellee's  wells  as 
they  have  been  doing,  they  injure  thousands, 
and  perhaps  millions,  of  the  people  of  Indi- 
ana, *and  tiie  injury — ^the  exhaustion  of  nat- 
ural gas — ^is  not  only  an  irreparable  one,  but 
it  will  be  a  great  public  calamity.  Hie  oil 
appellee  produces  is  of  very  small  conse- 
quence, as  compared  with  that  calamity 
which  it  merdlessly  and  cruelly  holds  over 
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the  heads  d  the  j^ple  of  Indiana,  and,  in 
effect,  says :  "It  lA  my  property,  to  do  as  1 
please  with,  even  to  the  destruction  of  one  of 
the  greatest  interests  the  state  has,  and  you 
people  of  Indiana  help  yourselves  if  you  can. 
what  are  you  going  to  do  about  it?" 

We  had  petroleum  oil  for  more  than  a 
third  of  a  century  before  its  discovery  in 
this  state,  imported  from  other  states,  and 
i¥e  could  continue  to  do  so  if  the  production 
of  oil  should  cease  in  this  state.  But  we 
cannot  have  the  blessings  of  natural  gas  un- 
less the  measures  for  the  preservation  there- 
of in  this  state  are  enforced  against  the  law- 
less. We  therefore  conclude  that  the  facts 
stated  in  the  complaint  make  a  case  of  a  pub- 
lic nuisance  which  the  appellant  has  a  right 
to  have  abated  by  injunction,  and  that  the 


complaint  states  facts  sufficient  to  constitute 
a  cause  of  action.  Hence,  the  circuit  court 
erred  in  sustaining  appellee's  demurrer  to 
the  complaint. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  said 
demurrer,  and  require  the  defendant  to  an- 
swer the  complaint,  and  for  further  proceed- 
ings in  accordance  with  this  opinion. 

After  this  case  was  returned  to  the  lower 
court  a  final  judgment  was  entered,  a  sec- 
ond appeal  taken,  which  was  affirmed  pro 
forma  on  the  authority  of  the  above  opinion, 
and  the  case  was  then  taken  to  the  Supreme 
Court  of  the  United  States,  where  it  was  af- 
firmed April  19,  1900. 


NORTH  DAKOTA  SUPREME  COURT. 


Jay  F.  RUSSELL,  Respt., 

V. 

Christopher  MEYER  et  ai.,  Appts. 

(7  N.  D.  885.) 

«!•  Complaint  ezamliied,  and  held  to  state 
a  cause  of  action  for  trespass  on  realty,  and 
not  for  tbe  conversion  of  personalty. 

9.  The  OTmer  of  lanoeenpied  land  may 
sue  for  trespass. 

S.  IVliere  a  tenant  ia  in  posseasion,  the 
owner  may  sue  in  trespass  on  the  case  for  the 
damage  to  his  r^rerslonary  interest. 

4.     One  ^Tho  has  tlie  eanitable  title  and 

full  right  to  call  for  the  legal  title  may,  as 
against  a  trespasser,  maintain  the  same  action 
as  one  who  has  the  entire  ownership  of  land, 
legal  and  equitable. 

*Headnotea  by  Cobliss,  Ch.  J. 


5.  A  special  ▼erdict  is  one  mrliieli 
termines  speciflcallr  the  nltimate 
facta  which  are  in  issue,  and  not  one  which 
determines  evidential  facts  on  which  such 
ultimate  facts  rest. 

«•  Where  the  srrantee  in  an  vnreoorded 
deed  aellii  the  land  to  another,  and  for 
the  purpose  of  putting  the  title  in  the  pur- 
chaser without  the  expense  of  baring  the  old 
deed  recorded  destroys  such  deed,  and  pro- 
cures to  be  executed  to  the  purchaser  a  deed 
directly  from  the  original  grantor  to  the  pur. 
chaser,  no  legal  title  rests  in  such  purchaser, 
but  only  an  equitable  interest,  the  grantor  in 
such  deed  having  no  legal  title  to  convey.  A 
court  of  equity,  however,  will  compel  the  hold' 
er  of  the  legal  title  to  convey  it  to  such  pur- 
chaser. 

(April  28,  1898.) 

APPEAL  by  defendants  from  an  order  of 
the  District  Court  for  Richland  County 


Nora. — Suffioiencu  of  eq^itahle  title  to  sustain 
action  for  trespass  to  land, 

I.  Action  against  owner  of  legal  title. 
II.  Action  against  mere  wrongdoer,  ^generally. 
III.  Action  for  permanent  injnry, 
lY.  Btatntory  action. 

Since  It  is  now  almost  uniformly  held  that 
possession  alone,  without  title,  is  sufficient  to 
support  the  commpn-law  action  of  trespass 
quare  claasum  fregit  against  a  mere  wrongdoer 
for  an  injury  to  the  possession  as  distinguished 
from  one  to  the  freehold,  the  question  suggested 
by  the  title  of  the  note  becomes  important  only 
when  the  holder  of  the  equitable  title,  or  one 
claiming  under  him,  seeks  to  maintain  the  ac- 
tion against  the  holder  of  the  legal  title,  or 
one  acting  under  the  letter's  authority ;  or 
when,  not  being  in  actual  possession,  he  seeks 
to  draw  the  constructive  possession  to  his  equi- 
table title,  and  thus  maintain  his  action  against 
a  mere  Intruder;  or  when,  being  in  possession, 
actual  or  constructive,  he  seeks  to  recover  for 
an  injury  to  the  freehold  as  distinguished  from 
one  to  the  possession;  or,  finally,  when  he  at- 
tempts to  bring  an  action  under  a  statute  giv- 
ing the  right  of  action  to  the  "owner'*  of  the 
premises. 

I.  Action  against  owner  of  legal  title. 

Safford  v.  Hynds,  89  Barb.  825,  holds  that  one 
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in  possession  of  property  under  authority  of  the  * 
cestui  que  U-ust  in  a  resulting  trust  may  main- 
tain trespass  against  the  holder  of  the  legal 
title  for  an  injury  to  his  possession. 

On  the  other  hand,  Chicago  ft  W.  I.  R.  Co.  v. 
Slee,  33  111.  App.  416,  holds  that  the  equity  of 
redemption  in  a  grantor  under  a  deed  of  trust, 
whatever  its  force  in  equity,  will  not  support  an 
action  of  trespass  against  a  grantee  from  the 
trustee. 

In  Watts  V.  Loomis,  81  Mo.  236,  the  plaintiff 
claimed  under  a  deed  which  was  sufficient  to 
convey  the  equitable,  but  not  the  legal,  title. 
The  defendant  Claimed  under  a  subsequent  deed 
from  plaintiff's  grantor.  Both  had  been  in  ac- 
tual possession — ^the  plaintiff  in  possession  of  the 
surface,  and  the  defendant  of  the  mines  below 
the  surface.  The  plaintiff's  possession  ante- 
dated the  defendant's.  The  court  held  that 
plaintiff  could  maintain  his  action. 

When  the  equitable  title  rests  upon  an  execu- 
tory contract  of  purchase  which  has  not  been 
completely  performed  by  the  purchaser,  his  right 
to  maintain  the  action  against  the  owner  of 
the  legal  title  depends  upon  his  right  to  posses- 
sion under  the  contract. 

Thus,  it  is  held  in  Smith  v.  Price,  42  III.  399, 
that  a  party  in  lawful  possession  under  such  a 
contract  may  mainiain  trespass  for  injuries 
thereto,  even  against  the  owner  of  the  legal 
title. 
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denring  a  motion  for  new  trial  after  verdict 
in  favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  the  entry  upon  certain 
real  estate  and  tearing  down  and  carrying 
away  a  banL    Reversed. 

The  facts  are  stated  in  the  opinion. 

Meaara,  MoCitatber  A  Bocart  for  appel- 
lants. 

Mr,  W.  E.  Puroell  for  respondent. 

Corlissy  Qk.  J,,  delivered  the  opinion  of 
the  court: 

Defendants  have  appealed  from  a  judg- 
ment based  upon  the  verdict  of  a  jury.  One 
of  the  errors  assigned  is  that  the  district 
court  should  have  compelled  ttte  plaintiff  to 
elect  whether  he  would  treat  the  action  as 
an  action  for  trespass  to  real  estate  or  for 
the  conversion  of  personal  property.  The 
averments  of  the  complaint  were  that  plain- 


tiff was  the  owner  of  certain  real  estate,  and 
that  defendants  forcibly  entered  the  same, 
and  tore  down  and  removed  a  bam  erected 
thereon.  While  it  is  possible  that  the  plead- 
ing was  vulnerable  to  attack  by  motion  to 
render  it  more  definite,  we  are  dear  that  it 
states  *on1y  one  cause  of  action,  t.  e.,  an  ac- 
tion for  trespass  to  real  property.  It  is 
true  that  the  plaintiff  does  not  allege  that 
he  was  in  the  actual  possession  of  the  prem- 
ises, but  actual  possession  is  not  necessary. 
Constructive  possession,  resting  upon  title, 
is  sufficient  where  there  is  no  adverse  posses- 
sion. 26  Am.  &  Eng.  Enc.  Law,  p.  585,  and 
cases  cited.  When  a  part  of  the  real  ty  is  severed 
therefrom  by  a  wrongdoer,  the  owner  may 
sue  for  the  trespass,  or  he  may  elect  to  treat 
the  act  of  severance  as  unlawful,  and  sue  for 
the  conversion  of  the  property  as  a  chattel, 
it  having  been  rendered  personalty  by  the  act 


Connally  v.  Hall,  84  Ga.  108,  10  S.  B.  788, 
Is  to  the  same  effect. 

Inderlled  v.  Whaley,  65  Hun,  407,  20  N.  Y. 
Bupp.  188,  upheld  an  action  by  a  purchaser  un- 
der such  a  contract,  entitled  to  inunediate  pos- 
session, for  the  removal  of  timber  after  the 
time  specified  In  a  provision  of  the  contract  re- 
serving to  the  vendor  the  right  to  cut  and  re- 
move the  timber. 

In  White  V.  Livingston,  10  Cash.  269,  plain- 
tiff was  In  possession  under  a  bond  to  convey, 
which  gave  him  the  right  to  possession.  The 
court  upheld  his  right  to  maintain  an  action  of 
trespass  against  the  grantee  In  a  quitclaim  from 
the  vendor.  The  decision  was.  however,  put 
upon  the  ground  that  the  bond  was  in  effect  a 
demise  of  the  premises  so  long  as  the  purchaser 
was  not  In  default,  and  that  his  tenancy  could 
not  be  terminated  by  the  vendor's  conveyance. 

On  the  other  hand,  the  right  of  one  claiming 
under  an  executory  contract  which  confers  no 
right  to  possession,  to  maintain  the  action 
against  the  owner  of  the  legal  title,  or  one  act- 
ing under  his  authority,  before  payment  of  the 
purchase  price,  has  been  denied  In  Oreve  v. 
Wood- Harmon  Co.  173  Mass.  45,  52  N.  E.  1070 ; 
Fagon  V.  Scott,  14  Ilun,  162 ;  and  McOrew  v. 
Foster,  lis  Pa.  642,  6  Atl.  846. 

Ilnlllgan  v.  Chicago  A  R.  I.  R.  Co.  15  111.  560, 
held  that  the  grantee  from  a  vendee  In  an  execu- 
tory contract,  who  at  one  time  held  possession 
through  Lis  tenant,  could  not  maintain  trespass 
against  the  owner  of  the  fee  who  entered  after 
the  tenant  had  abandoned  the  premises,  al- 
though as  against  a  stranger  without  color  of 
title  he  might  prevail. 

II.  Action  againat   mere   torongdoer,  generally, 

Rogers  v.  White,  1  Sneed,  68,  holds  that  a 
trustee  may  maintain  the  action  against  a  third 
person,  even  if  the  eeatui  que  truat  be  In  ac- 
tual possession,  since  in  legal  contemplation  such 
possession  is  the  trustee's.  Cox  v.  Walker,  26 
Me.  504.  on  the  contrary,  holds  that  if  the  cestui 
que  truat  be  in  possession,  he,  and  not  the  trus- 
tee, should  bring  the  action.  If  the  former  case 
is  to  be  followed,  the  ownership  of  the  equit- 
able title.  Instead  of  supporting  an  action  by  one 
in  possession  under  it,  deprives  him  of  a  right 
of  action  which  his  mere  possession  would 
otherwise  confer  upon  him. 

Considered  as  an  aid  to  a  common-law  action 
by  Its  holder  for  an  Injury  to  the  possession 
against  a  mere  wrongdoer,  the  only  function  of 
the  equitable  title  is  to  draw  to  itself  the  con- 
structive possession,  which.  In  the  absence  of 
actual  possession  by  the  plaintiff,  is  essential 
to  the  maintenance  of  the  action.     That  It  per- 
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forms  that  function  when  the  premises  are  not 
actually  occupied  by  anyone  is  held  in  Miller  v. 
Zufall.  113  Pa.  317.  6  Atl.  850,  and  Phillipa  v. 
De  Groat,  2  Lans.  192. 

So,  also,  McFeters  v.  Pierson,  15  Colo.  201, 
24  Pac.  1076,  upholds  the  right  of  the  locator 
of  a  mining  claim  on  public  land  before  patent 
issued,  to  maintain  trespass  against  an  Intruder 
for  cutting  timber,  although  the  only  acts  of  pos- 
session on  plaintiff's  part  were  those  done  in 
compliance  with  the  statute  relative  to  the  ac- 
quisition of  mineral  land. 

In  Bechtel  v.  Rhoads,  8  Serg.  4  R.  333,  the 
plantlff  was  permitted  to  recover  for  a  trespass 
committed  upon  property,  not  In  the  actual  pos- 
session of  anyone.  In  the  Interval  between  the 
issuance  of  a  warrant  and  patent  to  him ;  but 
In  that  case  the  patent  had  been  granted  before 
the  commencement  of  the  action,  and  was  held 
to  relate  back  to  the  time  of  the  Issuance  of  the 
warrant. 

Hunt  V.  Taylor,  22  Vt.  556,  holds  that  a  con- 
tract  to  purchase  a  lot  operates  to  extend  the 
purchaser's  actual  possession  of  a  part  of  the 
lot  to  the  entire  lot,  and  thus  enables  him  to 
maintain  an  action  against  a  stranger  to  the 
title  for  a  trespass  on  any  part  of  the  lot. 

McMillan  v.  Halley,4N.C.  (2  Car.  Law.Repoa.) 
89,  however,  denied  the  right  of  a  purchaser  at 
an  execution  sale,  who  was  not  in  actual  pos« 
session,  to  recover  for  a  trespass  committed 
after  the  sale  but  before  the  execution  of  the 
deed.  The  court  says  that  plaintiff  In  such  an 
action  must  have  either  actual  or  constructive 
possession,  and  that  title  at  law  is  essential  to 
constructive  possession. 

It  Is  apparent,  from  the  foregoing  citations, 
under  this  division,  that  the  latter  case  has  not 
been  followed,  and  that  It  Is  generally  held  that 
the  equitable  title  will  draw  to  It  the  construc- 
tive possession  essential  to  this  form  of  action 
when  the  premises  are  vacant. 

However,  the  efficacy  of  an  executory  con- 
tract, before  the  purdiascrhas  become  absolutely 
entitled  to  a  conveyance,  to  create  a  constructive 
possession,  Is  dependent  upon  the  question 
whether  or  not  It  gives  him  the  right  to  pos- 
session. The  court,  In  Moyer  v.  Scott,  80  Mich. 
845,  says  that,  whatever  the  rights  of  a  contract 
purchaser  when  he  has  fulfilled  all  the  condi- 
tions and  become  absolutely  entitled  to  a  convey- 
ance, he  cannot  before  that  time  maintain  tro- 
ver or  trespass  for  an  Injury  to  the  freehold 
unless  he  has  acquired  possessory  rights. 

The  equitable  title  may  not  only  operate  to 
create  a  constructive  possession  In  Its  holder 
when  the  premises  are  unoccupied,  but  also  In 
some  cases  when  they  are  actually  occupied  by 
another.     Thus,  Abbott  v.  Sturtevaat,  80  Me. 
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oi  the  tortfeasor.  But  if  he  decides  to  sue 
in  conversion^  all  the  legal  consequence  of 
his  election  must  follow.  When  he  insists 
that  his  interest  in  a  chattel  has  been  de- 
stroyed, it  is  as  a  wrong  to  such  chattel  that 
he  must  prosecute  his  action;  and  he  can 
only  recover  the  value  of  such  chattel  after 
it  became  such,  and  not  the  damage  which 
the  severance  tLod  removal  thereof  from  the 
realty  have  caused.  It  is  obvious,  from  the 
allegations  of  the  complaint  herein  and  the 
prayer  for  relief,  that  plaintiff  has  not  elected 
to  sue  in  conversion,  but  for  damages  to  the 
realty  resulting  from  a  trespass.  He  avers 
that  the  bam  was  worth  $230,  and  this  is 
the  sum  which  ne  seeks  to  recover.  Assum- 
ing that  there  was  no  damage  to  the  prem- 
ises aside  from  the  demolition  and  carrying 
away  of  this  structure,  it  is  clear  that  the 
damage  to  plaintiff's  realty  would  be  the  ex- 
act amount  of  the  value  of  such  structure. 
But  such  value  would  not  form  the  proper 
measure  of  damages,  on  the  theory  of  an  a4^ 
tion  in  conversion;  for,  after  this  erection 
had  become  a  chattel  property  by  severing 
it  from  the  land,  it  would  no  longer  possess 
value  as  a  barn,  but  only  as  so  much  lumber, 
much  lees  valuable,  because  an  important 
element  of  value,  i.  e.,  the  cost  of  construc- 
tion, would  then  have  disappeared. 

It  is  claimed  that  the  court  erred  in  refus- 
ing a  request  of  defendants'  counsel  to  di- 
rect the  jury  to  render  a  speci&l  verdict. 
But  in  our  opinion  what  counsel  for  the  de- 
fendants asked  was  not  that  the  jury  be  re- 
quested to  return  a  special  verdict^  but  to 
answer  certain  questions  framed  by  counsel, 
which  went  more  into  details  on  the  issues 
in  the  case  than  a  jury  are  required  to  go, 
even  when  they  are  directed  to  render  a  spe- 


cial verdict.  The  court  was  requested  to 
propound  to  them  the  following  questions, 
among  others:  "How  many  loads  of  lumber 
were  taken  down  and  carried  away  by  the 
defendants?"  "About  how  many  feet  of 
lumber  in  all  did  the  defendants  take  away 
from  the  lotT"  "What  was  the  value  of  the 
lumber  taken  by  said  defendants?"  "What 
was  that  building  that  was  taken  by  the  de- 
fendants worth  on  the  day  it  was  taken,  but 
before  it  was  taken  down  by  the  defendants?" 
"What  was  the  lot  on  which  the  building 
was  situated,  with  the  building  thereon, 
worth  on  the  day,  but  just  before  the  build- 
ing was  torn  down?"  "What  was  the  lot 
worth,  exclusive  of  the  building,  on  the  day 
the  building  was  torn  down?"  "What  was 
the  building  in  question  worth,  as  it  stood 
on  the  lot  just  prior  to  the  time  it  was  taken 
do>vn?"  By  a  special  verdict,  a  jury  set 
forth  their  findings  on  each  point  in  issue, 
but  they  are  not  to  find  anything  except  the 
ultimate  facts  in  controversy.  If  there  are, 
for  instance,  three  questions  of  fact  in  a 
case  which  should  be  submitted  to  the  jury, 
either  party  may  ask  that  the  jury  be  re- 
quired to  answer  categorically  each  one  of 
these  questions  in  the  form  of  a  special  ver* 
diet.  But  the  jury  cannot  be  further  re^- 
quested  to  answer  in  addition  any  number 
of  special  interrogatories  which  the  ingenu- 
ity of  counsel  may  frame.  What  the  court 
is  commanded  by  the  statute  to  do,  when  so 
requested  by  either  party,  is  to  direct  the 
jury  to  find  a  special  verdict.  Rev.  Codes, 
§  5445.  Section  5444  clearly  shows  what  a 
special  verdict  shall  embrace.  It  must  con- 
tain only  the  conclusions  of  fact,  and  not 
the  evidence  to  prove  them.  One  of  the  is- 
sues of  fact  in  this  ease  was  concerning  the 


40,  holds  that  the  purchaser  of  an  equity  of  re- 
demption at  an  attachment  sale  takes  the  right 
to  Immediate  possession  (except  as  against  the 
mortgagee),  and  may  maintain  trespass  quare 
elau9um  fregit  against  one  exercising  ownership 
under  a  conveyance  made  by  the  debtor  after  at- 
tachment. 

Femald  v.  Linscott,  6  Me.  234,  holds  that  a 
purchaser  of  the  equity  of  redemption  may,  be- 
fore entry  by  the  mortgagee  (who  holds  the  legal 
title),  maintain  trespass  against  the  mortgagor 
In  possession  who  cuts  and  takes  off  growing 
grass. 

But  Back  V.  Gllson,  87  Vt.  66S,  decides  that 
a  purchaser  at  a  judicial  sale  of  a  husband's  in- 
terest in  real  property,  the  legal  title  to  which 
is  held  by  the  wife,  cannot  maintain  an  action 
of  trespass  against  the  husband  who  remains 
in  possession,  even  if  at  the  timeof  sale  he  owned 
the  entire  equitable  estate,  and  the  legal  title 
was  vested  In  his  wife  merely  as  trustee,  holding 
that  the  proper  course  for  the  purchaser  Is  to 
obtain  the  legal  title. 

ni.  Action  for  permanent  injwry. 

Since  a  permanent  injury  affects  the  freehold, 
and  not  merely  the  possession,  it  is  apparent 
that  mere  possession,  whether  actual  or  con- 
structive, will  not  support  the  action,  or  at 
least  win  not  permit  recovery  for  the  full  dam- 
ages ;  and  thus  it  may  become  necessary  for  the 
equitable  owner,  even  If  in  actual  possession,  to 
rely  upon  his  equitable  title. 

Carney  v.  Reed,  11  Ind.  417,  holds  that  posses- 
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sion  under  an  equitable  title  will  support  an  ac- 
tion for  a  permanent  injury,  and  Gulf,  C.  h  S. 
F.  B.  Co.  V.  Clark  (Ind.  Terr.)  61  S.  W.  062, 
made  a  similar  decision  in  favor  of  a  plaintiff 
in  possession  of  land  by  virtue  of  the  homestead 
laws,  who  had  not  acquired  a  complete  legal 
title. 

In  Jones  v.  Taylor,  12  N.  C.  (1  Dev.  L.)  486, 
however,  an  action  for  a  trespass  quare  claueum 
f regit  for  a  permanent  injury  was  brought  by 
a  vendor  against  third  persons.  His  right  to 
maintain  the  action  was  disputed  upon  the 
ground  that  it  lay  in  the  owner  of  the  equlta- 
able  title  who  was  In  possession.  The  court 
held  that  the  purchaser's  possessloo  did  not  In- 
terfere with  the  vendor's  possession,  and  that 
while  the  purchaser  might  maintain  an  action 
for  an  Injury  more  immediately  affecting  his 
possession,  the  vendor  was  the  proper  party  to 
bring  the  action  when  the  Injury  affected  the 
freehold. 

XT.  Statutory  action, 

Oravlee  v.  Williams,  112  Ala.  689,  20  So. 
952,  holds  that  the  word  ''owner"  in  a  statute 
giving  a  right  of  action  to  the  "owner"  to  re- 
cover a  penalty  from  one  who  cuts  trees  on  the 
land,  means  the  owner  of  the  legal  estate,  and 
does  not  include  the  owner  of  an  equitable  es- 
tate under  an  executory  contract ;  but  the  con- 
trary is  distinctly  held  in  Walton  v.  Pollock, 
12  Pa.  Co.  Ct.  210,  and  Kulp  v.  Bird  (Pa.)  7 
Cent  Rep.  676,  8  Atl.  618. 

G.  H.  P. 
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dama^  to  plaintiff*!  realty  caused  by  this 
treepaas.  l^ree  of  the  questions  framed  by 
counsel  for  defendants  related  to  the  evi- 
dence bearing  on  such  issues,  and  not  to  the 
ultimate  fact.  The  court  was  reauested  to 
ask  the  jury  to  say  how  many  loads  of  lum- 
ber were  carried  away  by  defendants,  how 
many  feet  of  lumber  were  removed  by  them, 
and  what  the  value  of  such  lumber  was. 
What  the  jury  were  to  determine  in  the  case 
was  not  the  evidential  facts,  but,  in  the  light 
of  them,  the  ultimate  fact  as  to  the  damage 
to  the  land  which  the  trespass  of  the  defend- 
ants had  caused  the  plaintiff.  The  true 
rule  is  stated  by  Mr.  Thompson  in  his  work 
on  Trials:  "Another  leading  rule  in  regard 
to  special  verdicts  is,  that  Uiey  should  find 
the  ultimate  or  constitutive  facts  which  are 
necessary  to  support  the  judgment  of  the 
court,  and  shoiUd  not  find  tiiose  matters 
which  are  merely  evidentiary  in  their  na- 
ture, and  which  merely  tend  to  show  the  ex- 
istence of  the  ultimate  facts."  S  2G62. 

It  is  urged  that,  inasmuch  as  the  plaintiff 
was  not  in  actual  possession  of  the  land  at 
the  time  of  the  trespass,  he  cannot  recover 
because  he  has  failed  to  show  that  he  was 
at  such  time  the  owner  of  the  legal  title 
thereto.  It  appears  that  at  a  time  anterior 
to  the  trespass  the  premises  were  owned  by 
Jay  Russell,  the  plaintiff,  and  W.  H.  Daven- 
port, under  a  deed  to  them  which  was  duly 
recorded,  each  owning  one  half.  They  con- 
veyed through  different  grantees  their  re- 
spective interests,  and  finally  the  fee  was 
vested  in  A.  G.  Divet.  Divet  sold  the  prop- 
erty to  the  plaintiff.  However,  instead  of 
executing  a  deed  to  the  plaintiff,  he  de- 
stroyed all  the  intermediate  deeds,  which 
had  not  been  recorded,  and  caused  a  deed 
to  be  executed  by  Davenport  to  the  plaintiff. 
Thus,  upon  the  public  records,  when  the  lat- 
ter deed  should  be  recorded,  it  would  appear 
that  plaintiff  was  the  owner  of  the  entire 
lot,  the  deed  to  himself  and  Davenport  vest- 
ing a  one-half  interest  in  him,  and  the  deed 
from  Davenport  to  himself  transferring  to 
him  the  other  half.  It  is  obvious,  however, 
that  Divet  did  not  by  the  destruction  of  such 
deeds  devest  himself  of  his  legal  title  to  the 
premises.  2  Jones,  Real  Prop.  S  1259,  and 
cases  cited;  Rev.  Codes,  |  3510.  There  is, 
however,  suthority  for  the  proposition  that 
the  effect  of  a  voluntary  destruction  of  a 
deed  is  to  revest  the  legal  title  in  the  gran- 
tor if  that  is  the  purpose  of  the  party,  the 
ground  of  such  holding  being  an  equitable 
estoppel.  He  who  has  deliberately  put  it  out 
of  his  power  to  prove  his  title  by  the  best 
evidence  shall  not  be  permitted  to  produce 
secondary  evidence  to  sustain  it,  and  there- 
fore he  can  never  establish  such  title  in  a 
court  of  justice.  It  follows  that  he  has  in 
law  no  title,  because  he  is  powerless  to  as- 
sert it.  So  runs  the  reasoning  of  these 
cases:  Bolhrook  v.  Tirrell,  9  Pick.  105; 
Barrett  v.  Thomdike,  1  Me.  73 ;  Com,  v.  DimI- 
Zey,  10  Mass.  403;  Trull  v.  Bkinner,  17  Pick. 
213;  Tomaon  v.  Ward,  1  N.  H.  9;  Stanley  v. 
Kpperaon,  46  Tex.  646;  Forrttr  v.  Farrar,  4 
X.  H.  191,  17  Am.  Dec.  410.  We  do  not 
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deem  these  decisions  sound,  and  our  statutt 
is  decisive.  Rev.  Codes,  |  3519.  See  2 
Jones,  Real  Prop.  S  1269.  But,  although  no 
legal  title  passed  from  Divet  to  plaintiff, 
still  he  has  an  equitable  title  to  the  land  in 
question.  Divet,  the  owner  of  the  legal  title, 
has  sold  the  land  to  him,  and  has  presumably 
received  his  pay ;  for  he  testified  on  the  trial 
that  he  destroyed  these  deeds,  and  had 
Davenport  oonvey  to  plaintiff  for  the  pur- 
pose of  carrying  out  his  agreement  to  sell 
the  premises  to  plaintiff.  A  court  of  equity 
would  treat  him  as  >  mere  trustee,  and  re- 
quire him  to  oonvey  the  land  to  the  plaintiff 
should  the  latter  seek  such  relief.  Aa 
against  the  defendants  who  are  wrongdoers, 
— ^who  failed  to  establish  any  interest  in  the 
land,-^the  plaintiff's  equitable  title  is  suffi- 
cient to  sustain  this  action  for  trespass,  /r- 
ufiu  V.  Paichen,  164  Pa.  61,  30  Atl.  436;  /»- 
derlied  v.  Whaley,  65  Hun,  407,  20  N.  T. 
Supp.  183;  MUler  v.  Zufall,  113  Pa.  317-325, 
6  Atl.  360;  MoFetera  v.  Pieraon,  15  Colo. 
201,  24  Pac.  1076;  2  Jaggard,  Torts,  673. 
Even  as  against  Divet,  who  held  the  valid 
legal  title,  the  plaintiff  was  entitled  to  poa- 
session.  While  the  right  to  sue  in  trespass 
rests  upon  possession,  yet  ownership  draws 
after  it  constructive  possession  when  no  one 
else  is  in  the  adverse  possession  of  the  land. 
In  such  a  case  the  owner  may  sue.  26  Am. 
&  Eng.  Enc.  Law,  p.  585,  and  eases  in  note 
2.  Kor  does  it  clearly  appear  that  plaintiff 
was  not  in  possession  at  the  time  of  the 
trespass.  But  assuming  the  view  most  fa- 
vorable to  defendants,  Uiat  a  tenant  was  in 
possession,  still  the  plaintiff  could  maintain 
the  action  of  trespass  on  the  ease  for  the  in- 
jury, which  was  clearly  an  injury  to  the  re- 
version. Bailey  v.  A,  Siegel  Gaa  Fixture  Oo. 
64  Mo.  App.  50;  Starr  v.  Jackaon,  11  Msas. 
519;  Baatinga  v.  Livermoret  7  Gray,  194; 
French  v.  Fuller^  23  Pick.  106;  Ridge  v.  Rail- 
roa<l  Tranafer  Co.  56  Mo.  App.  133;  Beraeff 
v.  Chapin,  162  Mass.  176,  38  N.  E.  442; 
Parker  v.  Shackelford,  61  Mo.  68;  Auatin  v. 
Buntaville  Coal  d  Min,  Oo.  72  Mo.  535,  37 
Am.  Rep.  446;  2  Jaggard,  Torts,  666.  As  all 
forms  of  action  are  abolished  in  this  state, 
the  only  inquiry  is  whether,  under  such  cir- 
cumstances, the  owner  can  sue  the  wrong- 
doer for  the  damages  he  has  caused  him,  the 
owner.  Whether  the  action  was  at  common 
law  known  as  an  action  of  trespass  or  as  an 
action  of  trespass  on  the  case  is  unimpor- 
tant, when  once  it  is  ascertained  that  the 
law  gives  the  owner  a  remedy  in  some  form 
of  action. 

On  one  point,  however,  we  think  the 
learned  trial  judge  erred.  He  charged  the 
jury  that,  as  a  matter  of  law,  the  plaintiff 
was  entitled  to  recover  damages  on  the 
theory  that  plaintiff  was  the  owner  of  the 
building,  and  that  the  only  question  for 
them  to  determine  was  the  amount  of  plain- 
tiff's damages.  So  far  as  this  instruction 
rested  upon  plaintiff's  title  to  the  land,  we 
think  the  court  was  correct.  But  there  is 
some  evidence  in  the  case  tending  to  show 
that  the  ownership  of  the  barn  had  been 
transferred  to  one  who  was  not  the  owner 
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of  the  land*  and  that  at  the  tiiae  that  Divet 
sold  to  plaintiff  he  (Divet)  waa  not  the  own- 
er of  auch  structure.  Of  course,  it  was  com- 
eetent  for  the  owner  of  the  land  to  sever  the 
uilding  therefrom  (considering  the  mode  of 
its  annexation  thereto)  by  a  sale  thereof  sep- 
arate from  the  land.  Such  a  sale  would  pass 
the  title  to  the  building  as  personal  prop- 
erty. Shaw  V.  Carbrey,  13  Allen,  462 ;  Long 
V.  White,  42  Ohio  St.  59.  True  it  is  that 
an  innocent  purchaser  of  the  land  would 
have  a  right  to  assume  that  the  building 
was  a  part  of  the  realty,  and  would,  on  put- 
ting his  deed  on  record,  be  in  a  position  to 
defeat  the  prior  sale  of  the  building  by  his 
grantor,  he  having  no  notice  thereof.  2 
Jones,  Real  Prop.  I  1736.  But  no  daim  is 
made  here  under  the  recording  act.  Coun- 
sel for  plaintiff  merely  argues  that  the  al- 
leged oral  transfer  of  the  building  was  void 
under  the  statute  of  frauds.  And  it  is  ob- 
vious from  the  record  that  the  case  was  not 
litigated  in  the  court  below  on  the  theory 
that  plaintiff  was  entitled  to  protection  on 
the  ground  that  he  was  a  bona  fide  purchaser 
under  our  recording  law. 

We  think  that  there  was  a  question  of  fact 
as  to  the  ownership  of  the  building  which 
should  have  been  submitted  to  the  jury.  It 
is  true  that  the  trespass  upon  the  land  was 
not  justified,  because  the  defendants  failed 
to  show  that  they  had  any  interest  in  either 
the  land  or  the  building.  But,  while  a  tech- 
nical trespass  was  made  out,  plaintiff  estab- 
lished no  claim  to  more  than  nominal  dam- 
ages, except  on  the  theory  that  he  was  the 
owner  of  the  bam  at  the  time  of  the  tres- 
pass. If  he  was  not  such  owner,  the  verdict 
is  excessive,  and  it  was  for  the  jury  to  say 
whether  he  was  such  owner. 

Because  this  question  was  not  submitted 
to  the  jury,  the  order  denying  the  motion  for 
a  new  trial  ie  reversed,  and  a  new  trial  is 
ordered. 

All  concur. 


James  McCABE  et  al^  Reepts,, 

V, 

-fflTNA  INSURANCE  COMPANY,  Appt. 

^••.•..a.  Pt  •      Urn  ........J 

*1.  A  parol  avreement  to  renew^  a  pol- 
ler of  insiiraaee,  entered  Into  by  an  agent 
having  authority  to  renew  policies,  held  to 
be  the  agreement  of  the  principal,  and  not  of 
the  agent. 

S.  An  iBsarance  aarent  haT-inflr  author^ 
ttr  to  solleit  Insuranee,  to  accept  risks, 
to  agree  upon  and  settle  the  terms  of  Insur- 
ance, and  to  Issue  and  renew  policies,  has  au- 
thority to  make  a  preliminary  parol  contract 
binding  npon  his  principal,  to  renew  a  policy 
about  to  expire.     Certain  provisions  of  the 

*Headnotes  by  Fisk,  J. 


policy  respecting  renewals,  waivers,  etc.,  held 
not  to  apply  to  such  preliminary  contract. 
8.     Prepayment  of  preminin  for  renewal 
term  is  not  essential  to  the  validity  of  such 
preliminary  agreement  to  renew. 

4.  Where  an  amendment  of  tlie  cont- 
plaint  at  the  trial  Is  allo^red  on  eon- 
dition  that  defendant  be  given  sufficient 
time  to  prepare  to  meet  Issues  as  amended, 
and  thereafter  defendant  announces  himself 
ready,  and  proceeds  to  trial  on  the  amended 
pleadings,  he  will  not  be  heard  to  urge  that  he 
was  prejudiced  by  reason  of  the  allowance  of 
such  amendment. 

5.  ETldence  of  cvstom  on  the  part  of  the 
agent  to  extend  credit  for  premiums,  held  ad- 
missible. 

e.  B^ldence  that  plaintilTs  relied  upon 
the  preliminary  agreement  to  renew  the  pol- 
icy, and  that,  had  they  not  believed  that  the 
policy  was  renewed,  they  would  have  procured 
other  insurance,  also  held  competent. 

7*  The  court's  ehargre  to  the  jury  ex- 
amined, and  held  to  state  the  law  correctly. 

(October  81,  1899.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  lor  Pembina  County 
overruling  a  motion  for  new  trial  after 
judgment  in  favor  of  plaintiffs  in  an  action 
brought  to  compel  payment  of  the  amount 
alleged  to  be  due  on  a  contract  for  fire  in- 
surance.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  Kitehel,  Cohen,  A  Shaw  and* 
W.  J.  Burke,  for  appellant: 

If  the  conversation  of  December  5  made  an 
agreement,  the  agreement  was  between  the 
McCabes  and  McBride  personally. 

Shank  v.  Olens  Falls  Ins,  Co.  4  App.  Div. 
616.  40  N.  Y.  Supp.  14. 

McBride's  authority  as  agent  for  the  de- 
fendant did  not  include  the  making  of  execu- 
tory contracts  by  parol  to  renew  policies  in 
futuro, 

McBride's  power  as  defendant's  agent  was 
measured  primarily  by  his  commission  and 
by  the  policy,  unless  the  authority  specifi- 
cally given  was  enlarged  by  implication  or 
by  appearances. 

Columbia  MUl  Co,  v.  National  Bank  of 
Commerce,  52  Minn.  224,  53  N.  W.  1061; 
O'Reilly  v.  London  Assur,  Corp,  101  N.  T. 
675,  5  N.  E.  668;  Taylor  v.  Phoenix  Ins.  Co, 
47  Wis.  365,  2  N.  W.  559,  3  N.  W.  584;  Ida- 
ho Fortoarding  Co,  v.  Fireman's  Fund  Ins. 
Co.  8  Utah,  41,  17  L.  R.  A.  586,  29  Pac.  826; 
Btewart  v.  Helvetia  Bwiss  F.  Ins.  Co.  102 
Cal.  218,  36  Pac.  410;  Shank  v.  Glens  Falls 
Ins.  Co.  4  App.  Div.  516,  40  N.  Y.  Supp. 
14. 

The  policy  declares  that  "in  any  matter 
relating  to  this  insurance  no  person,  unless 
duly  authorized  in  writing,  shall  be  deemed 
the  agent  of  this  company."  Every  holder 
of  an  insurance  policy  is  presumed  to  know 
its  contents. 


Nora. — As  to  contract  by  agent  to  keep  prop- 
erty insured,  see  Ramspeck  v.  Patillo  (Ga.)  42 
L.  R.  A.  197. 

On  the  question  when  an  insurance  a^ent  is 
the  agent  oC  the  assured,  see  Michigan  Pipe  Co. 
V.  Michigan  F.  ft  M.  Ina  Co.  (Mich.)  20  L.  B. 

47  L.  R.  A.  41 


A.  277,  and  note;  also  John  R.  Davis  Lumber 
Co.  V.  Hartford  F.  Ids.  Co.  (Wis.)  87  L.  R.  A 
131. 

As  to  power  of  agent  to  bind  an  insurance 
company,  see  Cole  v.  Union  Cent.  L.  Ins.  Co. 
(Wash.)  47  L.  B.  A.  201,  and  footnote  thereto. 
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Johneon  y.  Dakota  P.  d  M.  Ina.  Oo.  1  K. 
D,  167,  46  N.  W.  799. 

The  only  stipulation  oonoeming  renewals 
is  the  following:  "This  policy  may  by 
a  renewal  be  continued  under  the  original 
stipulations,  in  consideration  of  premium 
for  the  renewed  term;  provided  that  any  in- 
crease of  hazard  must  be  made  known  to 
this  company  at  the  time  of  renewal,  or  this 
policy  shall  be  void.  This  is  a  privilege  or 
permission  under  the  policy  itself.  It  does 
not  look  to  the  abandonment  of  the  old  con- 
tract and  the  substitution  of  a  new  contract 
for  it.    The  renewal  is  a  continuation. 

Pitney  v.  Qlen'a  FaUa  Ins.  Co.  66  N.  Y.  6 ; 
Sheppard  v.  Peabody  Ina.  Co.  21  W.  Va.  368. 

To  make  a  renewal  effective  the  first  step 
is  to  deliver  the  policy  to  the  agent  in  order 
that  the  waiver  or  privilege  may  be  properly 
indorsed  on  it. 

The  policy  provisions  as  to  waiver,  being 
clear  and  precise,  ought  to  be  given  a  fair 
interpretation. 

Imperial  F.  Ina.  Co.  v.  Cooa  County,  161 
U.  S.  452,  38  L.  ed.  231,  14  Sup.  Ct.  Rep. 
379;  Quinlan  v.  Providence  Waahington  Ina. 
Co.  133  N.  Y.  356,  31  N.  E.  31 ;  Baumgartel 
V.  Providence  Waahington  Ina.  Co.  136  N.  Y. 
647,  32  N.  E.  990;  Moore  y.  Hanover  P.  Ina. 
Co.  141  N.  Y.  219,  36  N.  E.  191;  Gray  v. 
Qertnania  F.  Ina.  Co.  166  N.  Y.  180,  49  N.  E. 
675. 

The  standard  policy  must  be  interpreted 
''generally  by  the  same  rules  as  though  the 
form  of  policy  were  voluntarily  adopted  by 
the  parties." 

Anderaon  v.  Mancheater  F.  Aaaur.  Co.  69 
Minn.  182,  28  L.  R.  A.  609,  60  N.  W.  1096, 
63  N.  W.  241 ;  CleVenger  v.  Mutual  L.  Ina. 
Co.  2  Dak.  114,  3  N.  W.  313;  Oould  v. 
Dtoelling-Houae  Ina.  Co.  90  Mich.  302,  61 
N.  W.  456;  Walah  v.  Hartford  F.  Ina.  Co. 
73  N.  Y.  6 ;  Lycoming  F.  Ina.  Co.  v.  Langley, 
62  Md.  196;  Enoa  v.  Sun  Ina.  Co.  67  Cal. 
621,  8  Pac.  379;  Smith  v.  Niagara  F.  Ina. 
Co.  60  Vt  682,  1  L.  R.  A.  216,  16  Atl.  363; 
Egan  v.  Weatoheater  Ina.  Co.  28  Or.  289,  42 
Pac.  611. 

On  petition  for  rehearing. 

In  this  policy  the  restriction*  and  limita- 
tion are  both  stated  in  unmistakable  lan- 
guage. No  oral  privilege  or  permission  af- 
fecting the  insurance  can  "ezibt/'  and  no 
such  oral  'privilege  or  permission  can  be 
"claimed"  by  the  insured. 

Meaara.  Templeton  A  Rez  and  J.  D. 
Stack  for  respondents. 

Fisk,  J.,  delivered  the  opinion  of  the 
court: 

This  litigation  arose  out  of  a  transaction 
wherein  plaintiffs  allege  that  defendant, 
through  its  authorized  agent,  orally  agreed 
to  renew  a  certain  policy  of  insurance  on 
certain  property  belonging  to  the  plaintiffs. 
It  is  conceded  that  on  November  13,  1896, 
the  defendant,  through  its  agent,  William 
McBride,  at  St.  Thomas,  duly  issued  and 
delivered  to  plaintiffs  its  certain  policy  of 
insurance,  whereby  it  insured  against  loss 
bv  fire  certain  grain  contained  in  plaintifi^s 
elevator  at  Glasston,  in  the  sum  of  $2,000, 
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for  the  period  of  one  month.  It  is  also  eon- 
ceded  that  after  the  expiration  of  said  period 
of  one  month,  and  on  December  24,  1896, 
said  grain  was  totally  destroyed  by  fire,  and 
that  plaintiffs'  loss  thereby  exceeded  said 
sum  of  $2,000.  Plainliffs  contend  that  on 
or  about  December  6,  1896,  they  entered  into 
a  parol  agreement  with  defendant,  through 
its  said  agent,  whereby  the  defendant  prom- 
ised and  agreed  to  renew  said  policy,  at  its 
expiration,  for  the  further  period  of  one 
month,  and  that  defendant,  through  its  said 
agent's  neglect,  failed  to  renew  said  policy, 
and  this  action  was  brought  to  recover  dam- 
ages for  the  breach  of  said  parol  agreement. 
The  defendant  -flatly  denied  the  existence  of 
such  agreement,  and  there  is  considerable 
evidence  in  the  record  tending  to  corrobo- 
rate defendant's  contention;  but  the  jury 
having  found  for  the  plaintiffs  on  this  issue, 
and  there  being  a  substantial  oonflict  in  the 
testimony,  this  court  must  assume  that  such 
agreement  was  made.  Counsel  for  appellant 
urge  numerous  assignments  of  error,  which 
we  will  consider  in  the  order  in  which  they 
are  presented. 

1.  They  contend,  first,  that  the  alleged  pa- 
rol agreement,  if  made,  was  the  agreement 
of  McBride,  the  agent,  and  not  the  defend- 
ant, and  in  support  of  such  contention  they 
cite  Shank  v.  Glena  Falla  Ina.  Co.  4  App. 
Div.  616,  40  N.  Y.  Supp.  14.  This  .^m 
seems  to  be  an  authority  in  defendant's  fa- 
vor. The  facts  in  t)iat  case  were  very  simi- 
lar to  the  facts  in  the  case  at  bar.  ^e  have 
carefully  considered  the  reasoning  of  the 
court  in  the  case  cited,  and,  with  all  due  re- 
spect to  that  court,  we  are  forced  to  the  con- 
clusion that  the  reasoning  is. unsound,  and 
that  it  is  opposed  to  the  great  weight  of  au- 
thority. Tiie  defendant  is  a  foreign  corpo- 
ration, and  can,  of  course,  only  act  throujirh 
an  agent.  The  defendant  concedes  that  the 
policy  which  was  to  be  renewed  under  the 
terms  of  the  parol  agreement  was  the  pol- 
icy of  the  defendant,  and  that  the  same  was 
issued  by  McBride  as  agent,  with  full  au- 
thority to  do  so,  and  it  seems  unreasonable 
to  suppose  that  the  parties  in  making  this 

Sarol  agreement  believed  that  they  were 
ealing  with  McBride  personally,  instead  of 
in  his  capacity  as  such  agent.  If  the  parol 
contract  to  renew  had  been  fulfilled  by  Mc- 
Bride, it  would  have  been  done  as  ngenU 
Plaintiffs  having  dealt  with  McBride  as 
agent  in  the  issuance  of  the  policy  in  the 
first  instance,  which  policy  expressly  pro- 
vided for  renewals  thereof  from  time  to 
time,  it  is  but  natural  to  suppose  that  in 
subsequent  dealings,  relating  to  the  renewal 
of  this  identical  policy,  the  parties  contem- 
plated that  they  were  dealing  with  him  in 
the  same  capacity.  McBride  was  not  en- 
gaged in  the  issuance  of  insurance  policies 
or  the  renewal  thereof  on  his  own  account, 
but  simply  as  agent.  This  all  parties  knew. 
McBride  was  authorized  by  the  company  to 
issue  renewals  of  its  policies,  and  we  must 
hold,  under  the  evidence  in  this  case,  that 
in  entering  into  the  preliminary  contract  to 
issue  such  renewal  he  acted  in  his  represen- 
tative capacity  as  agent.    Upon  this  point. 
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■ee  Commercial  Union  Aasur,  Oo.  t.  State 
em  rel.  Smith,  113  Ind.  331,  15  N.  E.  618, 
and  oases  cited. 

2.  Appellant's  second  contention  is  that 
even  if  McBride,  in  making  such  parol  agree- 
ment, acted  in  his  capacity  as  such  agent, 
atill  his  authority  as  such  agent  for  the  de- 
fendant did  not  include  the  making  of  execu- 
tory contracts  by  parol  to  renew  policies  in 
futuro.  This,  to  our  minds,  is  the  most  dif- 
ficult question  in  the  case,  and,  in  order  to 
intelligently  dispose  of  the  same,  it  is  nec- 
essary to  examine  into  the  authority  con- 
ferred upon  Mr.  McBride  by  this  insurance 
company.  The  authority  of  an  agent  is 
SQch  as  is  expressly  given  him  by  his  princi- 
pal, and,  in  addition  thereto,  such  as  his  ap- 
pointment and  duties  necessarily  imply.  The 
commission  appointing  McBride  as  agent 
save  him  "full  power  to  receive  proposals 
for  insurance  against  loss  or  damage  by  fire; 
to  act  as  surveyor,  or  to  appoint  surveyors, 
of  buildings  to  be  insured,  or  containing 
property  to  be  insured,  in  St.  Thomas  and 
▼icinity;  and  insurance  thereon  to  make,  by 
policies  signed  by  the  president,  and  attest- 
ed by  the  secretary,  of  said  .^Stna  Insurance 
Company,  and  countersiffned  by  the  said 
William  McBride,  agent.''  The  only  other 
authority  conferred  upon  McBride  is  such  as 
is  contained  in  the  policy  (Exhibit  A),  as 
follows:  ''In  any  matter  relating  to  this  in- 
surance, no  person,  unless  authorized  in 
writing,  shall  be  deemed  the  agent  of  this 
company.  This  policy  may,  by  a  renewal,  be 
continued  imder  the  original  stipulation,  in 
consideration  of  premium  for  tne  renewed 
term,  provided  that  any  increase  of  hazard 
must  be  made  known  to  this  company  at  the 
time  of  renewal  or  this  policy  shall  be  void. 
.  .  .  This  policy  is  made  and  accepted 
subject  to  the  foregoing  stipulation  and  con- 
ditions, together  with  such  other  provisions, 
agreements,  or  conditions  as  may  be  indorsed 
hereon  or  added  hereto ;  and  no  officer,  agent, 
or  other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  condi- 
tion of  this  policy,  except  such  as  by  the 
terms  of  this  policy  may  be  the  subject  of 
agreement  indorsed  hereon  or  added  hereto; 
and,  as  to  such  provisions  and  conditions,  no 
officer,  agent,  or  representative  shall  have 
such  power  or  be  deemed  or  held  to  have 
waived  such  provisions  or  conditions,  unless 
such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto;  nor  shall  any  privilege  or 
permission  affecting  the  insurance  under  this 
policy  exist  or  be  claimed  by  the  insured, 
unless  BO  written  or  attached."  It  appears 
from  the  agent's  commission  that  he  pos- 
sessed express  authority  to  receive  propos- 
als for  insurance;  to  act  as  surveyor,  and  to 
appoint  surveyors,  for  buildings  to  be  in- 
sured; and  insurance  thereon  to  make,  by 
policies  signed  by  the  president,  and  attested 
by  the  secretary,  of  said  company,  counter- 
signed by  said  McBride,  as  agent;  and,  by 
the  terms  of  the  policy,  the  acent  might  re- 
new the  same  in  the  manner  uierein  provid- 
ed. There  is  nothing  in  the  commission  or 
in  the  policy  expressly  authorizing  McBride, 
as  agent,  to  make  a  preliminary  oral  agree- 
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nient  to  issue  or  renew  policies;  neither  is 
there  anything  restricting  the  authority  of 
the  agent  in  this  regard;  and,  if  such  au- 
thori^  was  conferred  upon  him,  it  must 
have  been  so  conferred  by  operation  of  law, 
from  the  express  authority  given  him.  It 
is  well  settled  in  this  country  that  the  agent 
of  a  foreign  insurance  company,  invested 
with  such  authority  as  was  conferred  upon 
McBride  by  this  defendant,  is  a  general 
agent.  Post  v.  ^tna  Ins,  Co,  43  Barb.  361 ; 
Lighthody  v.  North  American  Ins,  Co,  23 
Wend.  22;  McEtoen  v.  Montgomery  County 
Mut,  Ins,  Co,  5  Hill,  105;  King  v.  Cow,  63 
Ark.  204,  37  S.  W.  877.  It  is  also,  we  think, 
well  settled  that  such  agent,  with  similar 
authority,  may  enter  into  a  binding  execu- 
tory contract  by  parol  to  issue  or  to  renew 
a  policy  in  the  future.  A  leading  authority 
involving  this  question  is  Post  v.  Mitna  Ins. 
Co,  43  Barb.  351.  It  was  contended  by  the 
plaintiff  in  that  case  that  the  defendant, 
either  itself  or  through  its  agent,  made  a 
verbal  agreement  to  renew  the  policy  in  ques- 
tion for  a  period  of  sixty  days,  which  includ- 
ed the  time  when  the  loss  occurred;  defend- 
ant's contention  b&ing  that  the  evidence  was 
too  indefinite  to  establish  an  agreement  to 
renew  the  policy,  and  that  it  could  only  be 
renewed  by  an  instrument  in  writing,  and 
that  the  agreement,  if  made,  was  not  binding 
jon  the  defendant;  and  the  court,  in  dispos- 
*ing  of  the  question  here  involved,  said: 
''When  this  agreement  was  made,  however, 
the  policy  had  expired,  and,  as  the  agree- 
ment was  unwritten,  the  defendant  claims 
that  it  was  not  binding  upon  it.  The  court 
ruled  otherwise,  and  the  defendant  except- 
ed. No  evidence  other  than  the  form  of  the 
policy,  and  of  the  certificates  used  in  mak- 
ing renewals,  was  given  showing  that  the  ex- 
ercise of  the  agent's  authority  depended 
upon  the  manner  in  which  he  made  contracts 
or  insurance.  The  policy  and  certificates 
declared  that  they  should  not  be  valid  un- 
til countersigned  by  the  agent.  But  that 
does  not  exclude  his  power  to  bind  the  de- 
fendant by  the  agreement  in  question.  .  .  . 
The  possession  and  use  of  the  defendant's 
certificates  of  renewal,  together  with  the  ex- 
ercise of  that  authority  in  other  instances, 
indicate  that  the  power  of  renewing  and  con- 
tinuing insurances  had  been  conferred  upon 
this  agent.  There  is  nothing  in  the  case 
showing  him  to  be  confined  or  restricted  in 
the  use  of  it  to  the  cases  where  the  policy 
renewed  was  still  valid  as  an  insurance. 
.  .  .  He  was  authorized  to  accept  risks, 
to  agree  upon  and  settle  the  torms  of  their 
insurance,  and  to  carry  them  into  effect  by 
issuing  and  renewing  policies  on  behalf  of 
the  defendant.  .  .  .  The  agreement 
which,  upon  the  evidence,  the  jury  must 
have  found  existed  in  this  case,  did  not,  of 
itself,  renew  the  insurance.  But  it  imposed 
upon  the  defendant's  agent  the  duty  of  do- 
ing whatever  was  necessary  to  effect  a  re- 
newal of  it  An  agreement  of  that  nature, 
either  expressed  or  implied,  must  necessar 
rily  precede  the  renewal  of  any  insurance, 
and  a  similar  one  is  made  to  ascertain  and 
determine  the  subject,  term,  and  rate  of  in* 
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snraDM  in  sll  eaaes  where  policies  are  is- 
sued.  They  are  directly  and  necessarily 
within  the  employment  and  authority  of  the 
agent,  whose  business  could  not  be  carried 
on  without  the  power  to  enter  into  them,  and 
the  law  does  not  require  them  to  be  in  writ- 
ing in  order  to  become  obligatory  on  the  par- 
ties. They  have  often  been  the  subject  of 
judicial  controversies,  and  always  held  bind- 
ing on  the  principal,  when  fairly  established 
by  proof."  In  Oammeroial  Mut,  Marine 
Ins.  Co,  T.  Union  Mut.  Ins.  Co,  19  How.  321, 
15  L.  ed.  036,  it  was  held  by  the  Supreme 
Oourt  of  the  United  States  that,  under  the 
common  law,  a  promise  for  a  valuable  con- 
sideration, to  make  a  policy  of  insurance,  is 
no  more  required  to  be  in  writing  than  a 
promise  to  execute  and  deliver  a  bond,  a 
bill  of  exchange,  or  a  negotiable  note.  The 
same  doctrine  was  announced  by  the  oourt 
of  appeals  of  New  York  in  First  Baptist 
Ohuroh  V.  Brooklyn  F,  Ins,  Co.  19  N.  Y.  305. 
In  that  case  the  court  sustained  the  validity 
of  the  unwritten  agreement  to  continue  s 
policy  of  insurance  from  year  to  year  until 
notice  of  the  contrary  should  be  given,  not- 
withstanding the  policy-  declared  that  it 
might  be  continued  provided  the  premium 
therefor  was  paid  and  indorsed  on  the  pol- 
icy, or  a  receipt  given  for  it,  and  that  no 
insurance  whatever,  original  or  continued, 
should  be  considered  binding  until  the  ac- 
tual payment  of  the  premium.  In  EUia  v.* 
Albany  City  F,  Ins,  Co,  50  N.  Y.  402,  10  Am. 
Rep.  495,  a  similar  question  was  involved, 
ana  the  court  said:  "Whatever  doubts 
may  formerly  have  been  entertained  as  to 
the  validity  of  parol  contracts  of  insurance 
made  by  insurance  corporations,  authorized 
by  their  charters  to  mskc  insurance  by  issu- 
ing policies,  it  is  now  settled  that  they  are 
valid.  ...  It  is  equally  well  settled 
that  parol  contracts  of  such  companies  to 
effect  an  insurance  by  issuing  policies  are 
valid,  and  will  be  enforced  by  compelling 
specific  performance  by  the  company,  or  in 
an  action  for  the  breach  of  the  agreement; 
in  either  of  which,  a  recovery  for  a  loss  of 
the  property  agreed  to  be  insured  will  be 
awarded  to  the  plaintiff."  Again,  in  AngeU 
V.  Hartford  F,  Ins,  Co.  59  N.  Y.  171,  17  Am. 
Rep.  322,  the  court  of  appeals  of  New  York 
said:  "The  counsel  for  the  appellant  is 
mistaken  in  supposing  that  the  action  was 
based  upon  a  parol  contract  of  insurance  for 
three  years.  There  was  not  sufficient  evi- 
dence to  show  that  Carpenter  was  author- 
if«d  to  make  such  a  contract  by  the  defend- 
ant. It  was  alleged  in  the  complaint,  and 
the  testimony  tended  to  prove,  that  a  prelim- 
inary contract  was  made  by  which  it  was 
agreed  that  the  defendant  should  insure  the 
plaintiff  upon  the  property  against  damage 
by  fire,  for  a  sum  and  at  a  rate  agreed  upon, 
for  tiie  term  of  three  years  from  the  time  of 
making  the  contract^  and  that  a  policy  of 
insurance  should  shortly  thereafter  be  made 
out  to  teke  effect  from  that  time,  and  deliv- 
ered to  the  plaintiff  by  Carpenter,  at  which 
time  it  was  agreed  the  premium  should  be 
paid.  It  was  proved  that  Carpenter  was  the 
agent  of  the  defendant,  with  authority  to 
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n^ffotiate  contracU  of  insaraaoe  in  ite  be- 
halif,  agree  upon  the  rate  of  premium,  the 
term  of  insurance,  and,  in  short,  to  agree 
upon  all  the  terms  of  the  contract  That 
he  was  furnished  with  policies  executed  in 
blank  by  the  president  and  secretary  of  the 
defendant,  with  authority  to  fill  up  and  de- 
liver the  same  to  any  party  with  whom  he 
made  a  contract  This  authorized  him  to 
make  a  preliminary  contract,  binding  upon 
the  defendant,  to  be  consummated  by  filling 
up  and  delivering  a  policy  pursuant  thereto.** 
See  also  Van  Loan  v.  Farmers'  Mut.  F.  Ins. 
Asso.  90  N.  Y.  280,  where  the  same  doctrine 
is  reaffirmed  by  that  court  That  an  insur- 
ance company  can,  by  a  preliminary  parol 
contract,  bind  iteelf  to  issue  or  to  renew  a 
policy  in  the  future,  seems  too  well  settled 
to  admit  of  doubt  In  addition  to  the  fore- 
going, the  following  are  a  few  of  the  many 
authorities  susteining  this  doctrine:  Stick- 
ley  V.  Mobile  Ins.  Co.  37  S.  C.  56,  16  S.  £. 
280,  838;  Baubie  v.  ^tna  Ins.  Co.  2  DilL 
156,  Fed.  Cas.  No.  1,111;  Cohen  v.  Conti- 
nental F,  Ins.  Co.  67  Tex.  325,  60  Am.  Rep. 
24,  3  S.  W.  296;  Taylor  v.  Gertnania  Ins.  Co. 

2  Dill.  282,  Fed.  Cas.  No.  13,793;  King  v. 
Cox,  63  Ark.  204,  37  S.  W.  877;  Newark 
Mack.  Co.  V.  Kenton  Ins.  Co.  60  Ohio  St 
549,  22  L.  R.  A.  708,  35  N.  E.  1060;  Croft 
V.  Hanover  F.  Ins.  Co,  40  W.  Va.  508,  21  S. 
£.  8^4  Hardtvick  v.  State  Ins.  Co.  20  Or. 
54/,  26  Pac.  840;  More  v.  New  York  Bowery 
F,  Ins.  Co.  130  N.  Y.  637,  29  N.  E.  757. 

The  learned  counsel  for  appellant,  in  sup- 
port of  his  position,  cites  numerous  cases, 
which  we  will  briefly  notice.  The  first  case 
upon  which  he  relies  is  O'ReiUy  v.  London 
Assur,  Corp,  101  N.  Y.  575,  5  N.  E.  568. 
That  case  is  distinguishable  from  the  case  at 
bar.  Under  the  particular  facto  in  that 
case,  it  was  held,  as  a  matter  of  law,  that 
the  parties  did  not  contemplate  that  they 
were  entering  into  a  renewal  agreement 
Furthermore,  under  the  express  terms  of  the 
policy  a  renewal  could  not  be  had  without 
actual  payment  of  the  premium  for  the  re- 
newal term,  and  an  indorsement  thereof 
made  upon  the  policy  or  a  receipt  given 
therefor,  and  it  was  expressly  stipulated  in 
the  policy  that  the  company  should  not  be 
liable  unless  the  premium  for  the  renewal 
term  was  actually  paid.  In  Taylor  v.  Pkas- 
niof  Ins.  Co.  47  Wis.  365,  2  N.  W.  559,  and 

3  N.  W.  584,  cited  by  appellant,  the  action 
was  based  upon  an  alleged  completed  con- 
tract of  insurance,  and  not  upon  the  breach 
of  an  oral  agreement  to  insure;  and  the 
court  held  that  the  parol  negotiations  did 
not  amount  lo  a  complete  con^.ract  of  insur- 
ance in  prcBsenti,  and  therefore  that  the  ae- 
tion,  which  was  based  on  the  policy  of  in- 
surance, could  not  be  mainteined.  See  King 
V.  Hekla  F.  Ins,  Co.  58  Wis.  508,  17  N.  W. 
297;  Campbell  v.  American  F.  Ins.  Co.  73 
Wis.  100,  40  N.  W.  661.  To  the  same  effect 
was  the  case  of  Idaho  Forwarding  Co.  v. 
Fireman's  Fund  Ins.  Co.  8  Utah,  41,  17  L.  R. 
A.  586,  29  Pac.  826,  cited  by  appellant  In 
the  latter  case  the  court  said:  **The  plain- 
tiff relies  upon  a  contract  in  proBsentt,  not 
a  contract  to  thereafter  insure.**    In  Btew 
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art  ▼.  Helvetia  Swim  F.  Ins.  Co.  102  Oal. 
218,  S6  Pae.  410,  alio  relied  upon  by  the 
appellant,  the  agent  had  no  authority,  either 
acUial  or  ostensible,  to  enter  into  a  contract 
of  insurance,  and  therefore  this  case  cannot 
be  considered  in  point.  The  last  case  relied 
upon  is  Shank  ▼.  Glens  Falls  Ins.  Co.  4  App. 
DiT.  516,  40  N.  Y.  Supp.  14.  This  case  we 
have  already  referred  to,  and  we  are  con- 
strained to  hold  that  the  language  used  in 
the  opinion  in  this  case,  respecting  the  power 
of  a  general  agent  to  enter  into  a  valid  parol 
contract  to  insure,  is  unsound,  and  opposed 
to  the  great  weight  of  authority.  It  is  con- 
trary to  the  doctrine  established  in  Man- 
chester V.  Oiiordian  Assur.  Co.  151  N.  Y.  88, 
45  N.  E.  381^  as  well  as  the  other  New  York 
cases  cited  in  this  opinion. 

But  the  learned  counsel  for  the  appellant 
contends  that,  under  the  provisions  of  the 
policy  respecting  renewals,  waivers,  etc.,  and 
under  §  4608  of  the  Revised  Codes,  the  agent 
was  not  authorized  to  bind  the  company  by  a 
parol  contract  to  renew  this  policy.  We  are 
unable  to  agree  with  counsel  on  this  point. 
We  are  of  opinion  that  these  provisions 
clearly  have  reference  only  to  the  contract 
of  insurance  and  of  renewal,  and  not  to  a 
preliminary  agreement  to  insure  or  to  renew. 
We  are  supported  in  this  view  by  numerous 
authorities.  Baile  v.  St.  Joseph  F.  d  M.  Ins. 
Co.  IZ  Mo.  371;  Sanhom  v.  Fireman's  Ins. 
Co.  16  Gray,  448,  77  Am.  Dec.  419;  Commer- 
cial Mut.  Marine  Ins.  Co.  v.  Union  Mut.  Ins. 
Co.  19  How.  318,  15  L.  ed.  636;  Davhiport 
T.  Peoria  Marine  d  F.  Ins.  Co.  17  Iowa,  276; 
Security  F.  Ins.  Co.  v.  Kentucky  Marine  d 
F.  Ins.  Co.  7  Bush,  81,  3  Am.  Rep.  301; 
Franklin  Ins.  Co.  v.  Colt,  20  Wall.  660,  22 
L.  ed.  423;  Phcsniw  Ins.  Co.  v.  Ryla/nd,  60 
Md.  437,  1  L.  R.  A.  548,  16  Atl.  109;  Emery 
V.  Boston  Marine  Ins.  Co.  138  Mass.  398, 
412;  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St. 
345,  365,  15  Am.  Rep.  612;  Scranton  Steel 
Co.  V.  Ward's  Detroit  d  L.  S.  Line,  40  Fed. 
Rep.  866.  Wood  on  Insurance,  2d  ed.  vol. 
1,  I  11,  announces  the  doctrine,  as  we  tiiink, 
correctly.  He  says :  "Parol  contracts  to  in- 
sure will  be  enforced  in  equity,  even  though 
the  charter  of  the  company  requires  all  of 
its  contracts  to  be  in  writing;  the  courts 
holding  in  such  cases  that  there  is  a  broad 
distinction  between  an  executory  contract 
and  an  executed  contract,  and  that  the  char- 
ter provisions  can  only  be  held  to  apply  to 
the  latter;  that  is,  that  a  contract  of  insur- 
ance must  be  in  writing,  but  that  a  contract 
to  insure  may  be  by  parol."  It  is  also  urged 
that  prepayment  of  the  premium  for  the  re- 
newal term  was  necessary  to  effect  a  valid 
renewal,  but  we  are  of  the  opinion  that  this 
was  not  essential.  By  the  terms  of  the  pol- 
icy, prepayment  of  the  premium  is  not  re- 
quired. By  the  language  of  the  policy,  it 
may  be  renewed  "in  consideration  of  premi- 
um for  the  renewal  terra."  This  language 
cannot  be  construed  so  as  to  require  prepay- 
ment of  such  premium.  Moreover,  this  lan- 
guage in  the  policy  has  reference  only  to  the 
completed  contract  of  renewal,  and  not  to  a 
preliminary  contract  to  renew. 

3.  Appellant  next  urges  that  the  trial 
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court  erre^  in  permitting  plainUffs  to  amend 
the  complaint  at  the  trial.  The  •  original 
complaint  alleged,  in  substance,  that  in  the 
month  of  November,  1806,  for  a  eonsidera- 
tion,  the  defendant  agreed  with  the  plaintiffs 
to  renew  and  keep  in  force  all  expiring  poli- 
cies of  insurance,  etc.  The  amendment 
which  was  allowed  at  the  trial  further  al- 
leged a  specific  agreement  entered  into  on 
December  5,  1896,  to  renew  this  policy.  Aa 
to  whether  or  not  it  was  error  to  allow  said 
amendment,  it  is  unnecessary  to  decide,  for 
the  reason  that  the  record  discloses  that  the 
trial  court,  at  the  time  of  the  allowance  of 
such  amendment,  distinctly  stated  that,  if 
the  defendant  was  prejudiced  thereby  and 
was  not  prepared  to  proceed  with  Uie  trial 
at  that  time,  sufficient  time  would  be  given 
it  to  prepare  for  the  trial,  and  that  two 
days  afterwards,  when  the  case  was  called 
for  trial,  counsel  for  defendant  announced 
his  readiness  to  proceed  to  trial  upon  the 
pleadings  as  amended.  Surely,  the  defend- 
ant cannot  now  be  heard  to  object  to  such 
ruling.  But,  upon  the  question  of  the 
amendment  being  permissible,  see  Croft  r. 
Hanover  F.  Ins.  Co.  40  W.  Va.  508,  617,  21 
S.  E.  854,  857. 

4.  Certain  errors  are  assigned  on  the  ad- 
mission of  evidence.  We  have  examined  the 
rulings  complained  of,  and  we  do  not  find 
any  prejudicial  error.  That  evidence  of  cus- 
tom on  the  part  of  McBride,  the  agent,  to 
extend  credit  for  premiums,  was  admissible, 
see  Ruggles  v.  American  Cent.  Ins.  Co.  114 
N.  Y.  415,  418,  21  K  £.  1000;  Church  v.  La- 
Fayette  F.  Ins.  Co.  66  N.  Y.  222,  225;  Pot- 
ter V.  Phenia  Ins.  Co.  63  Fed.  Rep.  384; 
Commercial  F.  Ins.  Co,  v.  Morris,  105  Ala. 
498,  18  So.  34;  NeuHirk  Mach.  Co.  v.  Kenton 
Ins.  Co.  50  Ohio  St.  549,  558,  22  L.  R.  A. 
768,  35  N.  E.  1060.  1064;  Cohen  v.  Conti- 
nental F.  Ins.  Co.  67  Tex.  325,  60  Am.  Rep. 
24,  3  S.  W.  296.  The  testimony  of  James 
McCabe,  to  the  effect  that  he  relied  upon 
the  contract  to  renew,  and  that  they  would 
have  procured  other  insurance  had  they  not 
believed  that  the  policy  was  renewed,  was 
not.  we  think,  prejudicial  under  the  cirenm- 
stances,  and  could  not  have  misled  the  jury. 

5.  The  remaining  assignments  of  error  re- 
late to  the  court's  instructions  to  the  jury. 
The  court  charged  the  jury  that  the  action 
was  "to  recover  damages  for  the  breach  of 
the  contract  to  insure,"  and  the  learned 
counsel  for  appellant  contend  that,  inas- 
much as  the  action  is  to  recover  damages 
for  the  breach  of  a  contract  to  renew  the 
old  policy,  the  instruction  was  misleading 
and  prejudicial.  We  must  overrule  this  con- 
tention. We  cannot  believe  that  the  jury 
were  misled  by  this  instruction,  especially 
in  view  of  the  fact  that  they  were  later  in 
the  charge  distinctly  instructed  that,  before 
they  could  find  for  the  plaintiffs,  they  must 
find  that  an  agreement  to  renew  the  old  pol* 
icy  was  made  as  alleged. 

It  is  next  urged  that,  in  charging  the  jury 
as  to  the  powers  of  an  insurance  agent,  the 
trial  court  committed  error.  The  inatmo- 
tion  complained  of  was  as  follows:  "An  In- 
surance agent,  with  power  to  make  and  «f« 
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feet  inraranee,  and  to  issue  and  deli'vw  pol- 
iciea,  and  to  receive  and  collect  premiums, 
has  the  power,  if  no  restriction  on  it  is 
shown  and  brought  home  to  the  knowledge 
of  the  person  dealing  with  him,  to  bind  his 
company  by  a  verbal  contract  with  the  as- 
sured, at  or  prior  to  the  expiration  'of  the 
I)olicy,  to  renew  the  insurance,  and  to  waive 
the  payment  of  the  premiums  for  the  time 
being,  and  to  give  the  assured  time  for  such 
payment."  We  think  the  above  instruction 
stated  the  law  correctly.  That  McBride  was 
authorized  to  solicit  insurance,  to  issue, 
countersign,  and  deliver  policies  of  insurance, 
to  renew  the  same,  and  to  collect  premiums 
therefor,  the  undisputed  evidence  shows; 
and  it  follows  therefrom,  as  a  matter  of  law, 
that  he  possessed  authority  to  make  prelim- 
inary oral  agreements  to  issue  or  to  renew 
such  policies.  Upon  this  point,  see  author- 
ities cited  under  the  second  proposition  in 
this  opinion;  also  South  Bend  Toy  Mfg,  Co. 
V.  Dakota  P.  d  M.  Ins,  Co.  3  S.  D.  205,  52 
N.  W.  866. 

Appellant  also  complains  of  the  following 
instruction:  "The  tender  of  the  premium 
by  plaintiffs  after  the  fire  was  sufficient,  if 
you  find  that  there  was  an  agreement  to  re- 
new the  policy."  We  think  this  instruction 
stated  the  law  oorrectlv.  The  evidence  of 
a  tender  was  undisputed,  and  it  is  well  set- 
tled that  prepayment  of  premium  is  not  a 
condition  precedent  to  the  validity  of  a  parol 
agreement  to  insure  or  to  renew.  See  au- 
thorities above  cited. 

Lastly,  the  instruction  of  the  court  as  to 
the  burden  of  proof  is  challenged  as  errone- 
ous. The  instruction  told  the  jury  that  the 
plaintiffs  must  establish  their  case  "by  a  fair 
preponderance  of  the  evidence."  Counsel 
tor  anpellant  insists  that  the  jury  should 
have  been  told  that  the  plaintiffs  must  es- 
tablish their  case  by  clear  and  satisfactory 
evidence.  The  rule  contended  for  by  appel- 
lant is  not  applicable  to  this  case.  We  think 
the  instruction  given  was  correct.  We  are 
unable  to  see  why  a  different  rule  should  ap- 
ply to  a  case  of  this  kind  than  is  applied  to 
sctions  for  damages  for  the  breach  of  other 
parol  contracts.  This  question  was  involved 
in  the  case  of  Johnson  v.  Oonneetiout  F.  Ins. 
Co.  84  Ky.  470,  2  S.  W.  161,  and  the  court 
used  the  following  language:  "The  latter 
kind  of  contract,  usually  existing  in  parol, 
must  be  established  by  the  same  class  of 
proof  required  to  establish  any  other  con- 
tract. It  must  be  shown  that  a  complete 
contract  was  made,  that  an  agreement  to 
insure  was  in  fact  entered  into,  and  that 
nothing  essential  to  a  complete  agreement 
was  left  open  for  future  determination.  The 
burden  is  on  the  party  attempting  to  es- 
tablish such  a  contract  to  establish  it  by  a 
preponderance  of  evidence."  See  also  Dodd 
V.  Home  Mut.  Ins.  Co.  22  Or.  3,  11,  28  Pac. 
881,  884,  29  Pac.  3;  Dinning  v.  Phceniw  Ins. 
Co.  68  111.  414;08trander,  Ins.  §  10;  4  Joyce, 
Ins.  §  3760. 

Having  decided  each  of  appellant's  assign- 
ments of  error  adversely  to  it,  it  follows  that 
the  order  of  the  District  Court  denying  a 
neiD  trial  should  he  affirmed. 
47  L.  R.  A. 


Tomns*  J«t  having  been  of  counsel  in  the 
esse,  took  no  part  in  the  hearing;  Judge 
Flak,  of  the  First  Judicial  District,  sitting 
by  request. 

Rehearing  denied  December  5,  1890. 


Eugene  S.  OWEN,  Admr.,  etc.,  of  Eleazer 
Shoemaker,  Deceased,  Respt., 
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^1.  Ordlm«rll7  Im  «m  aetlom  to  reeo-rer 
daM«ge»  for  meffllaremce  the  question 
whether  the  acts  complained  of  constitute 
negligence  Is  for  the  jurj.  This  Is  not  the 
case,  however,  when  It  Is  apiwrent  that  fair- 
minded  men  would  not  Infer  negligence  from 
the  facts  proved. 

2.  A  person  vrlioae  property  i«  threAt- 
emed  i^lth  Immlment  destmetlom  1»ir 
lire  may  take  such  steps  for  Its  protection 
as  are  reasonable  and  proper,  and,  U  his  acta 
aid  or  contribute  to  the  destruction  of  an- 
other's property,  he  will  not  be  liable  as  for 
Its  negligent  destruction.  The  fire  from 
which,  without  negligence,  he  seeks  to  pro- 
tect himself,  will  be  considered  as  the  direct 
and  proximate  cause  of  tLe  loss,  and  also  the 
cause  of  his  acts. 

S.  The  defemdants,  irheu  ^m  m.  bantlo^ 
expedition,  eneniuped  In  m.  ▼aea.nt 
lionse  which  was  situated  in  an  cpen  prairie. 
A  prairie  fire  originated  near  the  house,  and 
threatened  its  destruction  and  the  destmc- 
tloD  of  defendants'  property.  A  back  fire 
was  set  by  them  near  the  house,  and  allowed 
to  run  until  It  Joined  the  main  fire,  which  de- 
stroyed the  property  of  plalntllTs  Intestate. 
Heldf  under  the  facts  stated  In  the  opinion, 
that  the  original  fire  was  the  proximate  cause 
of  the  loss,  and  that  the  acts  of  the  defend- 
ants In  back-firing  were  not  negligent,  and 
are  wholly  Insufficient  to  sustain  a  verdict 
for  the  plaintiff  for  the  negligent  destruction 
of  the  property. 

(December  1,  1899.) 

APPEAL  by  defendants  from  a  judgment  of 
the  District  Ck)urt  for  Kidder  County  in 
favor  of  plaintiff  in  an  action  brought  to 
hold  defendants  liable  for  the  burning  of 
property  of  plaintiff's  intestate  by  fire  neg- 
ligenUy  set  out  by  defendants.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  JohA  E.  Oreeae  for  appellanta. 

^Headnotes  by  You  no,  J. 

Nora. — As  to  liability  for  setting  fire  which 
spreads  to  the  property  of  others,  see  Brown 
▼.  Brooks  (Wis.)  21  L.  R.  A.  265.  and  note;  Day 
▼.  H.  C.  Akeley  Lumber  Co.  (Minn.)  28  L.  B.  A. 
618:  Lllllbrldge  t.  McCann  (Bilch.)  41.  L.  B. 
A.  881 ;  and  Hoffman  t.  King  (N.  Y.)  46  L.  B.  A. 

672. 

As  to  the  liability  of  a  wrongdoer  or  negligent 
person  who  starts  a  fire,  for  damage  done  by 
the  fire  after  It  has  united  with  another  fire 
the  origin  of  which  Is  unknown,  see  Cook  ▼. 
Minneapolis,  St.  P.  A  S.  Ste.  M.  B.  Co.  (Wia) 
40  L.  B.  A  457. 
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Messrs,  Newtom  ft  Smith  and  Ale; 
dAT  Hushes,  for  respondent : 

The  contention  of  contributory  negligenoe 
«8  a  question  for  the  jury  is  answered  by  the 
fact,  undisputed,  that  the  plaintiff  had  the 
property  destroyed  protected  by  a  fire  break. 

Oram  ▼.  tforthern  P.  R.  Co.  1  N.  D.  262, 

46  N.  W.  972. 

If  the  plaintiff  had  not  established  a  fire 
break  around  his  premises,  such  omission 
would  not  constitute  negligence  per  se;  but 
in  such  case  the  question  of  whether  or  not 
such  omission  would  constitute  contributory 
negligence  would  be  a  question  for  the  jury 
to  decide  under  proper  direction  from  the 
court. 

Karsen  ▼.  Milwaukee  d  Bt,  P.  R.  Co,  29 
Minn.  12,  11  N.  W.  122;  Kellogg  ▼.  Ohioa^ 
go  d  N.  W,  R.  Co,  26  Wis.  229,  7  Am.  Rep. 
69 ;  Erd  ▼.  Chicago  d  N.  W.  R,  Co.  41  Wis. 
66. 

The  joining,  without  objection,  in  the  ar- 
gument to  the  jury  upon  all  the  issues,  was 
a  waiver  by  the  defendants  of  their  right  to 
oomplain  on  account  of  the  denial  of  the 
motion  to  withdraw  the  evidence  relating  to 
one  issue. 

Broton  v.  Morrill,  46  Minn.  483,  48  N.  W. 
328. 

The  presumption  must  be  that  the  trial 
judge  gave  the  proper  instructions  in  regard 
to  the  nonconsideration  by  the  jury  of  the 
evidence  withdrawn  from  their  consideration, 
or  any  argument  relating  thereto. 

Oarr  v.  Spdulding,  2  N.  D.  414,  61  N.  W. 
867 ;  State  v.  Campbell,  7  N.  D.  68,  72  N. 
W.  935;  Huff  v.  Aultman,  69  Iowa,  71,  68 
Am.  Rep.  213,  28  N.  W.  440;  Femhaoh  v. 
Waterloo,  76  Iowa,  598,  41  N.  W  370 ;  Mai- 
oom  V.  Hanson,  32  Neb.  50,  48  N.  W.  883; 
Conger  v.  Dodd,  46  Neb.  36,  63  N.  W.  125; 
Pouteh  V.  State,  100  Tenn.  334,  45  S.  W.  678. 

The  questions  arising  in  regard  to  the 
back  fire  were  properly  submitted  to  the 
jury,  and,  if  so,  then  there  was  evidence  to 
justify  the  verdict. 

Bishop  V.  Chicago,  M,  d  St,  P,  R,  Co,  4  N. 
D.  636,  62  N.  W.  606;  Powers  v.  Craig,  22 
Neb.  621,  36  N.  W.  888;  KHppner  v.  Biehl, 
28  Minn.  139,  9  N.  W.  671;  Ray,  Negligence 
of  Imposed  Duties,  Personal,  p.  642;  Rich- 
ard  V.  Schleusener,  41  Minn.  49,  42  N.  W. 
599;  Jesperson  t.  Phillips,  46  Minn.  147,  48 
N.  W.  770. 

No  care  was  taken  to  prevent  the  fire  set 
out  by  the  defendants  from  spreading  and  de- 
stroying property. 

Thohum  v.  Campbell,  80  Iowa,  838,  45  N. 
W.  769. 

Even  though  there  was  no  direct  evidence 
except  the  testimony  of  the  defendants,  yet 
the  jury  would  not  be  bound  to  find  in  their 
favor,  as  they  are  interested  parties. 

Canajoharie  Nat.  Bank  v.  Diefendorff,  123 
N.  Y.  191,  10  L.  R.  A.  676,  25  N.  E.  402;  El- 
toood  V.  Western  U,  Teleg.  Co.  45  N.  Y.  549, 
6  Am.  Rep.  140;  Honegger  v.  Wettstein,  94 
K.  Y.  262;  StiUoell  v.  Carpenter,  2  Abb.  N. 
C.  238;  Moody  v.  PeU,  2  Abb.  N.  C.  275; 
Kavanagh  v.  Wilson,  70  N.  Y.  177;  Gilder^ 
sleeve  v.  lAindon,  73  N.  Y.  609. 

47  L.  R.  A. 


TomnSf  Jt  deliiwred  the  opinion  of  tbe 
court: 

The  plaintiff  prosecutes  this  action  as  the 
administrator  of  Eleaser  Shoemaker,  de- 
ceased, to  recover  damages  suffered  by  the 
latter  during  his  lifetime  in  the  destruction 
of  certain  buildings  and  other  property  in  a 
prairie  fire  which  occurred  on  October  6, 1897, 
in  Kidder  county,  about  11  miles  from  Daw- 
son. The  complaint  charges  the  defendants 
with  negligently  starting  the  fire  whidi 
caused  ttie  des^ction  of  the  property  in 
question,  and  also  with  negligence  in  per- 
mitting it  to  escape  from  tlra  place  where  it 
was  started.  Ihe  answer  denies  that  the  de- 
fendants started,  or  caused  to  be  started,  the 
fire  described  in  the  complaint,  and  denies 
that  plaintiff's  intestate  sustained  any  dam- 
age by  reason  of  any  act  or  omission  on  the 
part  of  the  defendants.  The  case  was  tried 
in  the  district  court  to  a  jury,  and  a  verdict 
was  returned  asainst  the  defendants  in  the 
sum  of  $900.  A  motion  for  a  new  trial  was 
made  in  the  district  court,  based  upon  the 
alleged  insufficiency  of  the  evidence  to  sus- 
tain the  verdict.  No  question  was  raised  as 
to  the  pleadings,  and  no  errors  were  speci- 
fied on  the  admission  of  evidence.  It  was 
conceded  in  the  motion  that  the  property  of 
plaintiff's  intestate  was  destroyed  by  prairie 
fire  at  the  time  and  plaoe  alleged  in  the  com- 
plaint, and  that  the  property  so  destroyed 
was  of  the  value  of  $900,  as  found  by  the 
jury.  Defendants'  entire  contention  was 
and  is  that  the  evidence  is  insufficient  to 
charge  them  with  responsibility  for  the  fire 
which  occasioned  the  loss  in  question.  The 
motion  for  a  new  trial  was  denied,  and  judg- 
ment was  entered  sgainst  the  defendants  up- 
on the  verdict.  Ais  appeal  is  from  the 
judgment  and  the  order  overruling  the  mo- 
tion for  a  new  trial,  and  presents  for  review 
the  same  quesUons  that  were  before  the  trial 
court  in  the  motion  for  new  trial. 

The  record  shows  that  the  five  defendants 
were  residents  of  the  state  of  Illinois,  and 
that  they  came  as  a  party  to  Kidder  county 
for  the  purpose  of  hunting,  and  that  they  ar- 
rived in  DkwBon,  in  said  county,  on  Octo- 
ber 6,  1897,  and  l^ere  secured  the  services  of 
one  Chris  Wisner  and  his  brother,  with  their 
teams,  to  convey  them  and  their  hunting 
and  camping  outfit  to  their  hunting  grounds. 
It  appears  that  they  wait  inunediately  to  a 
small  lake,  called  "Kilby  lake,"  about  14 
miles  distant  from  Dawson.  Wisner  had  se- 
cured permission  for  the  party  to  occupy  a 
vacant  house  which  was  located  at  the  south 
end  and  on  the  east  shore  of  the  lake,  and 
about  20  rods  from  the  southeast  shore.  The 
party  arrived  at  the  house  at  11  o'clock  fn 
the  forenoon,  or  a  few  minutes  later,  and  at 
once  proceeded  to  unpack  their  outfit  and 
settle  themselves  in  the  house  which  was  io 
be  used  as  their  camp  and  headquarters. 
Kilby  lake  is  a  small  body  of  water,  perhaps 
60  rods  wide  and  l^  mile  long,  extending 
almost  due  north  and  south.  All ,  of  the 
country  surrounding  the  lake  for  varying 
distanoes  was  then  unbroken  prairie,  covered 
with  dead  and  dry  grass.    The  buildings  and 
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property  of  plaintiff's  intestate,  which  were 
destroyed  by  fire  on  that  day,  were  situated 
2%  miles  almost  due  south  of  the  south 
end  of  Kilby  lake,  where  the  defendants  were 
camped.  From  Kilby  lake  to  where  the 
property  in  question  was  burned,  and  be- 
yond, it  was  open  prairia  There  was  a  stiff 
wind  on  that  day,  coming  from  the  north,  a 
littie  west  of  north;  traveling,  as  estimated 
by  one  of  the  witnesses  for  plaintiff,  at  20 
miles  an  hour.  During  the  time  when  de- 
fendants were  settling  their  belongings  in 
the  Kilby  house,  and  about  11:30  a.  m.,  a 
smoke  was  seen  to  arise  on  the  prairie  about 
a  quarter  of  a  mile  northeast  of  the  house, 
in  a  depression  between  two  small  hills  or 
knolls  which  concealed  the  fire  itself  from 
▼lew  for  a  time.  All  of  the  eyewitnesses 
agree  that  the  fire  originated  at  this  point 
Within  a  few  minutes  the  fire  was  seen  ad- 
vancing over  the  knoll  to  the  south,  from 
whence  it  swept  southward  with  increasing 
swiftness.  The  line  of  fire  went  between  30 
and  40  rods  east  of  the  house  where  defend- 
4uits  were  camped.  £.  C.  Nafus,  a  witness 
for  plaintiff,  came  towards  the  fire  from  the 
east  as  soon  as  he  saw  the  first  smoke.  He 
testified  that  the  front  or  head  fire  was  about 
20  rods  wide  when  it  was  ^  mile  south  from 
its  place  of  starting,  and  that  he  went  south 
from  that  point  in  front  of  the  advancing 
flames  a  mile  and  a  quarter  for  the  purpose 
of  back-firing,  to  protect  his  property,  and 
that  he  had  fired  but  about  3  rods  when  the 
head,  fire  reached  him.  This  was  at  12:30 
p.  M.,  as  near  as  he  could  fix  the  time.  At 
this  point  the  head  fire,  which  was  here  but 
a  few  rods  wide,  was  stopped  by  a  fire  break 
and  a  weed  patch.  This  witness  followed  the 
east  side  fire,  and  back-fired  in  that  direc- 
tion outside  of  his  fire  break,  and  in  iidvance 
oi  the  flames  spreading  eastward  towards  his 
premises.  But  little  attention  was  paid  by 
this  witness  to  the  side  fire  on  the  west,  but 
he  testified  that  the  fire  passed  west  of  his 
fire  break,  and  went  south  about  1^  miles. 
This  carried  the  line  of  fire  %  mile  south 
of  the  property  which  was  destroyed,  and 
%  mile  east  of  it.  This  witness  says:  '*At 
three  o'clock  I  was  about  %  of  a  mile  from 
Shoemaker's  buildings.  I  could  see  his 
house.  There  was  fire  west  of  that,  but  I 
could  not  see  how  far.  It  was  burned  as  far 
west  as  I  could  see."  The  fire  on  the  west 
side  burned  westward  all  along  the  line  from 
Kilby  lake  to  its  terminus  in  the  south,  a  dis- 
tance of  more  than  3  miles.  John  W.  Good- 
man, another  of  plaintiff's  witnesses,  and 
one  who  was  nearest  the  west  side  of  the  fire, 
testified  that  it  was  "side-firing  and  back- 
^ring  all  the  way  along, — all  the  way  along 
the  full  length  of  the  first  head  fire."  An- 
other witness,  E.  G.  Stinchoomb,  was  1  mile 
west  of  the  fire  line.  He  testified  to  the 
stopping  of  the  head  fire  at  12:30  p.  u.,  at 
the  point  indicated  by  the  witness  Nafus, 
and  says:  "The  side  fire  was  still  burn- 
ing as  far  as  I  could  see  at  that  time  in  a 
westerly  direction.  The  head  fire  was  en- 
tirely stopped  at  that  point.  All  the  fire 
left  was  the  side  fire  burning  west."  The 
47  L.  R.  A. 


defendants  and  one  of  the  Wisner  brothers 
were  at  the  Kilbv  house,  engaged  in  protect- 
ing themselves,  their  property,  and  the  house 
from  the  fire  which  was  advancing  towards 
them  from  the  north  and  from  the  east 
What  they  did  will  be  considered  later.  We 
have  stated  sufficient  facts  to  give  an  intel- 
ligent understanding  of  the  questions  pre- 
sented on  the  motion  for  new  trial,  and  be- 
fore us  upon  this  appeal. 

At  the  close  of  the  case  the  defendants 
moved  the  court  to  instruct  the  jury  to  re- 
turn a  verdict  in  their  favor  on  the  grounds 
"(1)  that  the  undisputed  evidence  in  this 
case  shows  that  the  main  fire  which  orig- 
inated on  October  6,  1897,  in  a  northerly  di- 
rection from  what  has  been  known  in  this 
case  as  the  'Kilby  house,'  where  the  defend- 
ants were  encamped,  was  not,  and  could  not 
have  been,  set  by  the  defendants,  or  either 
of  them;  (2)  that  the  undisputed  evidence 
in  the  case  shows  that  no  fire  set  by  the  de- 
fendants, or  under  their  direction,  or  with 
their  knowledge  or  consent,  for  the  purpose 
of  protecting  their  own  property  or  other- 
wise, was  allowed  to  spread  beyond  their 
control,  or  through  their  neglect  to  pass 
from  under  their  control,  or  that  any 
such  fire  in  any  way  contributed  to,  or 
resulted  in,  the  destruction  or  injury 
to  the  plaintiff's  property,  or  any  por- 
tion thereof."  This  motion  was  denied 
and  an  exception  taken  to  the  ruling.  There- 
upon the  defendants  presented  a  separate  re- 
quest for  a  direction  that  they  could  not  be 
held  liable  for  the  origin  of  the  main  fire. 
This  was  refused  at  the  time,  and  an  excep- 
tion taken,  and  the  case  was  argued  to  the 
jury  upon  both  issues.  At  the  dose  of  the 
argument,  however,  with  the  consent  of 
plaintiff's  counsel,  the  court  instructed  the 
jury  that  the  defendants  could  not  be  held 
responsible  for  the  starting  of  the  main  fire 
northeast  of  the  Kilby  house.  Counsel  for 
appellants  insists  that  the  error  in  not  grant- 
ing his  motion  relative  to  defendants'  re- 
sponsibility for  the  main  fire,  at  the  time  it 
was  made,  was  not,  and  couid  not  be,  cured 
by  granting  it  after  the  case  had  been  argued 
to  the  jury  upon  that  as  one  of  the  main  is- 
sues, under  the  exceptional  circumstances  of 
this  case.  This  presents  an  interesting 
question  of  practice,  which  we  need  not  de- 
cide or  discuss,  inasmuch  as  we  have  reached 
the  conclusion,  after  a  careful  study  of  the 
evidence,  that  the  verdict  returned  cannot  be 
sustained.  By  consent  of  counsel,  all  re- 
sponsibility of  the  defendants  for  the  origin 
of  the  main  fire  was  eliminated,  and  is  the 
law  of  this  case.  It  is  apparent,  then,  that, 
if  the  verdict  can  be  sustained  at  all,  there 
must  be  some  evidence  in  the  record  tending 
to  show  that  the  defendants  negligently 
started  a  new  and  independent  fire,  and  that 
such  fire  either  caused,  or  directly  contrib- 
uted, in  a  degree  worthy  of  the  law's  notice, 
to,  the  destruction  of  the  property  in  ques- 
tion. Counsel  for  plaintiff  contend  that 
such  is  the  case^  and  that  the  defendants 
were  negligent  in  starting  a  certain  back 
fire  at  i£e  Kilby  house,  and  allowing  it  to 
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tpe  to  the  south.  In  this  eonneotion  the 
evidence  shows  t]iat  the  defendants,  who 
were  without  previous  experience  in  fight- 
ing prairie  fires,  placed  themselTes  under 
the  airection  of  their  teamster,  Wisner,  for 
the  purpose  of  protecting  their  camp  from 
the  approaching  flames.  An  old  fire  break, 
partially  surrounding  the  house,  was  fresh- 
ened up  with  shorels.  Back  fires  were  set 
on  the  north,  where  the  danger  was  greatest; 
also,  on  the  west  side  of  the  house.  These 
fires  were  entirely  extinguished  by  means  of 
water  and  wet  sacks.  The  fire  was  also 
whipped  out  as  it  approached  on  the  east 
side.  On  the  south  side  a  back  fire  was  car- 
ried along  to  the  west  in  advance  of  the  main 
side  fire.  This  was  extinguished  on  the  side 
towards  the  house,  but  on  the  south  side  was 
permitted  to  run  its  course  with  the  wind. 
It  is  contended  that  the  acts  of  defendants 
in  starting  this  fire  on  the  south  and  per- 
mitting it  to  rim  were  negligent,  or  at  least 
that  it  was  a  question  for  the  jury  to  say 
whether  they  were  or  not.  An  examination 
of  the  undisputed  evidence  upon  this  point 
leads  us  to  a  different  conclusion.  It  is 
shown  that  at  the  time  the  back  fire  was  set 
on  the  south  side  of  the  house  the  original 
fire  had  gone  2  or  3  miles  to  the  south,  and 
was  burning  westward  all  along  the  line. 
Under  such  conditions  the  defencEmts  had  a 
right  to  believe  that  this  back  fire,  which 
they  carried  a  few  rods  to  the  west  in  ad- 
vance of  the  main  fire,  would  join  and  burn 
out  in  the  main  fire,  and  that  is  just  what 
did  occur,  as  the  evidence  shows  that  the 
back  fires  united  with  the  main  fire  within 
GO  rods  of  the  house.  All  of  the  facts  rela- 
tive to  the  defendants'  acts  in  starting  the 
back  fire  are  undisputed,  and  we  are  of  the 
opinion  that  fair-minded  men  could  not  draw 
an  inference  from  them  that  the  defendants 
were  negligent  and  imprudent  in  starting 
them  in  the  manner  and  under  the  circum- 
stances narrated.  The  question  of  negli- 
gence was  not,  then,  for  the  jury.  Thomp. 
Trials,  S  1667. 

It  is  not  negligence  to  start  a  back  fire  to 
protect  one's  property,  providing  the  care 
and  diligence  of  an  honest  and  prudent  man 
are  exercised  in  guarding  it.  Jesperson  v. 
PhillipB,  46  Minn.  147,  48  N.  W.  770.  In 
UcKenna  v.  Baessler,  86  Iowa,  197,  17  L.  R. 
A.  310,  53  N.  W.  103,  it  was  held  that  one 
whose  property  had  been  destroyed  by  a  back 
fire  set  by  himself  might  recover  from  the 
person  negligently  setting  out  the  fire  from 
which  he  sought  to  protect  himself,  when  it 
appeared  that  it  would  have  been  destroyed 
had  the  back  fire  not  been  set  at  all.  The 
court  said :  "In  determining  this  case,  it  is 
a  most  important  fact  to  l^  kept  in  mind 
that  the  plaintiff's  property  would  surely 
have  been  destroyed  by  the  fire  set  out  by  the 
defendants,  if  plaintiff  had  remained  idle. 
He  would  have  been  a  mere  spectator  looking 
on  .at  the  destruction  of  his  own  property.  It 
was  not  only  his  lawful  right,  but  his  duty, 
to  use  all  reasonable  and  proper  means 
to  arrest  the  disaster.  Every  person  is 
bound  to  use  diligence  to  save  himself  from 
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the  negligent  act  of  another.  •  •  •  When 
plaintiff  kindled  the  back  fire»  and  thereby 
sought  to  save  his  buildings,  he  was  in  the 
strict  line  of  duty,  not  only  in  attempting 
to  save  his  property,  but  to  save  the  de- 
fendants from  aa  absolute  liability  for  dam- 
ages. It  was  his  duty  to  fight  the  fire  with 
fire  or  water,  or  in  any  way,  so  that  his  ef- 
forts in  that  direction  were  reasonable  and 


»> 


proper. 

In  the  case  at  bar  it  must  be  conceded 
that  the  property  ef  plaintiff's  intestate 
would  have  b^n  destroyed  by  the  main  fire» 
had  no  back  fire  been  set  by  the  defendants; 
and  it  also  seems  clear  that  the  acts  of  de- 
fendants in  protecting  their  property  were 
reasonable  and  fHroper,  within  the  meaning 
of  the  Iowa  case  from  which  we  have  quoted. 
So,  also,  we  must  conclude  that  the  original 
fire,  for  which  defendants  are  not  respon- 
sible, was  the  direct^  efficient,  and  proxi- 
mate cause  of 'the  damage  suffered  by  plain- 
tiff's intestate.  The  original  fire  was  not 
only  the  responsible  cause  of  the  loss  of  the 
property  involved,  but  it  was  the  operative 
cause  resulting  in  the  back  fires  set  by  the 
defendants  to  protect  their  property  and  that 
under  their  charge,  as  well  as  various  other 
back  fires  which  were  set  out  by  other  parties 
at  other  points  on  the  same  day  to  protect 
themselves  against  this  same  fire.  In  ^tna 
F.  In8,  Co,  V.  Boon,  95  U.  8.  117,  24  L.  ed, 
395,  the  court  said:  '*The  question  is  not 
what  cause  was  nearest  in  time  or  place  to 
the  catastrophe.  That  is  not  the  meaning  of 
the  maxim,  Causa  proxima  non  remota, 
spectatur.  The  proximate  cause  is  the  effi- 
cient cause, — the  one  that  necessarily  sets 
the  other  causes  in  operation.  The  causes 
that  are  merely  incidental,  or  instruments 
of  a  superior  or  controlling  agency,  are  not 
the  proximate  causes  and  the  responsible 
ones,  though  they  may  be  nearer  in  time  to 
the  result.  It  is  only  when  the  causes  are 
independent  of  each  other  that  the  nearest 
is,  of  course,  to  be  charged  with  the  dis- 
aster. .  .  .  The  proximate  cause,  as  we 
have  seen,  is  the  dominant  cause,  not  the 
one  which  is  incidental  to  that  cause,  its' 
mere  instrument,  though  the  latter  may  be 
nearest  in  place  and  time  to  the  loss."  We 
think  the  case  at  bar  comes  within  the  prin- 
ciple of  8oott  V.  Shepherd,  2  W.  Bl.  892,  3 
Wils.  403,  which  has  been  universally  ap- 
proved by  both  courts  and  text  writers  when- 
ever referred  to.  We  quote  from  Bishop, 
Non-Cont.  Law,  S  46 :  "The  defendant  threw 
a  squib  into  an  open  market  house,  where 
there  were  many  people.  It  fell  upon  the 
standing  of  Yates,  and  another  there,  in- 
stantly to  prevent  injury  to  himself  and 
Yates,  threw  it  across  the  market  house,  and 
it  fell  upon  the  standing  of  Ryal,  who  in- 
stantly, for  the  same  reason  as  before,  sent 
it  to  another  part  of  the  market  house,  and  it 
there  took  effect  upon  the  plaintiff.  The  inter- 
mediate throwings,  it  is  perceived,  were  from 
an  impulse  natural  and  to  be  expected,  so 
that  the  disastrous  result,  though  'remote,' 
was  deemed  a  product  of  the  original  cause. 
That  the  thrower  of  the  squib  was  properly 
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held  liable  to  the  person  finally  injui'ed  was 
never  doubted,  and  the  doctrine  of  this  ca«e 
U  accepted  as  law  in  all  our  states." 

To  what  extent  the  back  fire  set  by  de- 
fendants accelerated  the  spread  of  the  main 
fire  to  the  property  destroyed,  if  at  tA\,  is 
wholly  conjectural,  and,  furthermore,  is  not 
an  element  tending  to  establish  any  liabil- 
ity, in  view  of  our  conclusion  that  the  acts 
of  the  defendants  in  back-firing  to  protect 
their  property  in  the  manner  already  de- 
scribed were  reasonabU  and  proper  precau- 
tions under  the  oonditions  which  confronted 


them.  Ordinarily,  in  uu  action  to 
damages  for  negligence,  the  question  of 
whether  the  acts  complained  of  were  n^li- 
gent  is  for  the  jury.  This  is  not  true,  how- 
ever, where  the  evidence  is  undisputed,  and 
it  is  apparent  that  fair-minded  men  would 
not  infer  negligence  from  the  facta  proved. 

The  fudgvMnt  of  the  Diatriot  Court  i$  r#- 
versed,  and  a  new  trial  granted. 

All  concur. 

Behearing  denied  Deoember  30,  1890. 
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WILDEY  CASUALTY  COMPANY,  Plff. 

Err., 

V, 

David  A.  SHEPPARD. 
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*1.     One  Insured  narnlnst  Aceldent  mm  m. 

barber  and  restaurant  keeper  was  accident- 
ally shot  aud  Injured  while  hunting  rabbits, 
but  it  appeared  that  hunting  was  only  an  in- 
cident to  his  daily  life.  Held,  that  the  mat- 
ter of  hunting  is  not  to  be  regarded  as  an  oc- 
cupation, and  is  not  to  be  used  as  a  basis  of 
classification  in  determining  the  amount  of 
indemnity  payable  to  the  Insured. 

9.  An  offer  by  tbe  lusuranee  eompnny 
of  n  snm  smnller  tbnn  tbnt  claimed  by 
the  insured,  and  an  averment  of  the  same  in 
the  answer  of  the  Insurance  company,  waive 
the  defense  that  the  insured  was  not  entitled 
to  anything  because  the  injury  resulted  from 
exposure  to  unnecessary  danger. 

8.  In  tbe  ntntter  of  tbe  reception  of  In- 
eomplete  proofs  of  Injury,  and  the  re- 
quest for  further  information  from  the  In- 
sured by  the  insurance  company,  the  decision 
of  the  case  of  Standard  Life  d  Aoci.  Int.  Co. 
▼.  Davi9,  59  Kan.  621,  &8  Pac.  866,  Is  followed. 

4.  A  sllirbt  mlsstntement  as  to  the 
cnuse  of  tbe  Injury,  mistakenly  made  to 
the  Insurance  company  in  behalf  of  the  insured 
by  the  physician  who  attended  him,  will  not 
prevent  tbe  insured  from  showing  the  actual 
facta 

(January  6,  1900.) 

Iji  RROR  to  the  District  Court  for  Sedg- 
J  wick  County  to  review  a  judgment  in 
favor  of  plaintiff  in  an  action  brought  to 
enforce  payment  of  the  amount  alleged  to  be 
due  on  an  accident  insurance  policy.  Af- 
ftrtned. 

The  facts  are  stated  in  the  opinion. 

Measra.  Bemtloy  ft  Hailleld,  for  plain- 
tiff in  error: 

Claimant  cannot  recover,  because  he  mis- 
stated his  business. 

•Headnotes  by  Johnston,  J. 


'standard  Life  A  Acei.  Ina,  Oo.  t.  Ward, 

66  Ark.  296,  46  S.  W.  1066;  Kettenring  t. 
Northweatem  Maaonio  Aid  Aaao.  96  Fed. 
Rep.  177. 

No  act  of  the  casualty  company,  as  dis- 
closed by  the  record,  can  be  construed  as  a 
waiver  of  the  rights  under  the  certificate. 

Georgia  Home  Ina.  Co.  v.  Roaenfield,  95 
Fed.  Rep.  368,  87  C.  C.  A.  96;  Adlnna  v. 
Globe  F.  Ina.  Co.  46  W.  Va.  384,  32  S.  E. 
194;  Johnaon  v.  London  Guarantee  d  AcoL 
Co.  116  Mich.  86,  40  L.  R.  A.  440,  72  N.  W. 
1116;  Modem  Woodmen  of  America  v.  Von 
Wald,  6  Kan.  App.  231,  49  Pae.  782;  Haaa 
V.  Mutual  Relief  Aaao.  118  Cal.  6,  49  Pac 
1066;  Standard  Life  d  Aeoi.  Ina.  Co.  v.  Mar- 
tin, 133  Ind.  376,  33  N.  E.  106;  Aldrioh  ▼. 
Mercantile  Mut.  Aoci.  Aaao.  149  Mass.  467, 
21  N.  £.  873;  Milwaukee  Meohanica*  Ina.  Co. 
V.  Winfield,  6  Kan.  App.  627,  61  Pac  667. 

In  an  action  for  damages  under  an  acci- 
dent policy  where  the  defendant  claims  that 
the  injury  was  not  accidental,  the  burden  is 
upon  the  plaintiff  to  establish  that  it  was 
accidental. 

^tna  L.  Ina.  Co.  y.  Vandecar,  67  U.  S.  App. 
446,  86  Fed.  Rep.  282,  30  C.  C.  A.  48;  Amer- 
ican Credit  Indemnity  Co.  v.  CarroUton  Fur- 
niture  Mfg.  Co.  96  Fed.  Rep.  Ill,  36  C.  C. 
A.  671 ;  Aahenfelter  v.  Emp\oyef*a  LidbUitg 
Aaaur.  Corp.  69  U.  S.  App.  479,  87  Fed.  Rep. 
682,  31  C.  C.  A.  193;  California  8av.  Bank 
V.  American  Surety  Co.  87  Fed.  Rep.  118; 
Hughea  v.  Wiaoonain  Odd  Felknoa*  Mut.  L. 
Ina.  Co.  98  Wis.  292,  73  N.  W.  1016;  Yanoey 
V.  JEtna  L.  Ina.  Co.  (Qa.)  33  S.  E.  979. 

Where  plaintiff  fails  to  furnish  proof  of 
loss  to  the  insurance  company  he  cannot  re- 
cover unless  the  requirement  is  waived. 

Bumham  v.  Royal  Ina.  Co.  76  Mo.  App. 
394;  Springfield  F.  d  M.  Ina.  Co.  v.  Payne, 

67  Kan.  291,  46  Pac.  316;  Modem  Woodmen 
of  America  v.  Von  Wald,  6  Kan.  App.  231, 
49  Pac.  782;  Supretne  Lodge  0.  of  S.  F.  t. 
Raymond,  67  Kan.  647,  47  Pac  633;  Home 
Forum  Benefit  Order  v.  Jonea,  6  Okla.  698, 
60  Pac.  165. 


Norn. — For  restrictions  in  Insurance  policies 
ss  to  occupation  and  employment,  see  noteg  to 
Sheanon  v.  Pacltfc  Mut.  L.  Ins.  Co.  (Wis.)  9  L. 
R.  A.  685  :  also  Union  Mnt.  Accl.  Asso.v.  Frohard 
(111.)  10  L.  R.  A.  888.  and  note:  Johnson  ▼.  Lon- 
don Guarantee  &  Accl.  Co.  (Mich.)  40  L.  R. 
A.  440 :  Hess  v.  Preferred  Masonic  Mut.  Acci. 
Asso.   (Mich.)  40  L.  R.  A.  444 ;  Standard  Life 
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A  Acci.  Ins.  Co.  V.  Carroll  (C.  C.  A.  8d  C.)  41 
L.  R.  A.  194 ;  and  Berliner  v.  Travelers*  Ina  Co. 
(Cal.)  41  L.  R.  A.  467. 

For  voluntary  exposure  to  unnecessary  danger 
within  the  meaning  of  an  Insurance  policy,  see 
note  to  Fidelity  &  Casualty  Co.  v.  Chambers 
(Va.)  40  L.  R.  A.  432,  and  cases  following  on 
pages  437,  440,  463. 
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An  aaeidenty  within  the  meanine  af  eon- 
tracts  of  insurance  against  aocioents,  in- 
eludes  any  event  which  takes  place  without 
the  foresight  or  expectation  of  the  person 
acted  upon  or  affected  thereby. 

Railway  OffloiaU  d  Emploi^s  Aoei.  Ab90. 
▼.  Drummond,  66  Neb.  236,  76  N.  W.  562. 

A  change  of  vocation  increased  the  risk. 
The  applicant  was  insured  as  a  barber  and 
restaurant  keeper;  when  he  was  injured  he 
had  become  a  hunter,  thereby  increasing  the 
risk. 

The  claimant  is  bound  by  the  rules,  regu- 
lations, and  by-laws  of  the  association  which 
he  joins.  That  being  the  case,  the  person 
injured  is*  only  entitled  to  recover  unoer  the 
classification  of  the  occupation  in  which  he 
was  injured,  at  the  time  he  was  injured ;  and 
of  that  there  can  be  no  dispute. 

Taylor  v.  Metropolitan  Aooi.  Aaao,  172 
111.  511,  50  K  E.  115;  Employers'  Liability 
Aeaur.  Corp,  v.  Anderson,  6  Kan.  App.  25, 
47  Pac.  331;  MoElroy  v.  Continental  Ins. 
Co,  48  Kan.  200,  29  Pac.  478 ;  State  Ins.  Co, 
V.  Stoffels,  48  Kan.  205,  20  Pac.  470;  AU- 
ton  V.  Northwestern  Live  Stock  Ins,  Co.  7 
Kan.  App.  179,  53  Pac  784;  Western  Home 
Ins.  Co,  V.  Thorp,  48  Kan.  239,  28  Pac.  091 ; 
Standard  Life  i  Aoci.  Ins.  Co,  v.  Ward,  65 
Ark.  295,  45  S.  W.  1065;  JBtna  L.  Ins,  Co. 
V.  Vandeoar,  67  U.  S.  App.  446,  86  Fed.  Rep. 
282,  30  C.  C.  A.  48;  Fred.  J,  Kiesel  d  Co,  v. 
Sun  Ins.  Offioe,  60  U.  S.  App.  10,  88  Fed. 
Rep.  243,  31  G.  G.  A.  518;  Oillett  v.  Burling- 
ton Ins.  Co.  53  Kan.  108,  36  Pac.  52;  Mis- 
souri P.  B.  Co.  V.  McCally,  41  Kan.  639,  21 
Pac.  574;  Sun  Mut.  Ins,  Co.  v.  Dudley,  65 
Ark.  240,  40  L.  R.  A.  750,  45  S.  W.  539; 
Johnson  V.  London  Guarantee  d  Acoi.  Co. 
116  Mich.  86,  40  L,  R.  A.  440,  72  N.  W. 
1115. 

Messrs.  Stanley,  Vennilioii,  ft  Evaas 
for  defendant  in  error. 

Joluuitoa,  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  b^  David  A.  Sheppard 
to  recover  from  the  Wildey  Gasualty  Com- 
pany upon  a  contract  of  insurance  which, 
among  other  things,  provided  that  the  com- 
pany would  pa^  Sheppard  weekly  indemnity 
m  case  of  a  disabling  accident,  and  would 
also  pay  him  $2,500  for  the  loss  of  a  hand 
above  the  wrist  as  the  result  of  an  accident 
during  the  life  of  the  policy.  His  left  hand 
was  torn  off  by  the  accidental  discharge  of 
a  gun  on  May  27,  1897,  while  he  was  hunt- 
ing rabbits  in  his  orchard;  and,  the  company 
having  refused  payment  of  his  claim,  the 
present  proceeding  was  begun.  The  trial  re- 
sulted in  a  verdict  in  favor  of  Sheppard  for 
$2,618.75.  The  company  complains,  and 
states  that  Sheppard  misstated  his  business, 
failed  to  comply  with  the  conditions  of  the 
insurance  contract  with  respect  to  the 
giving  of  notice  and  furnishing  proof  of  the 
injury,  and  that  he  voluntarily  exposed  him- 
self to  unnecessary  danger;  but  counsel  do 
not  satisfactorily  point  us  to  any  particular 
part  of  the  record  where  error  may  be  seen, 
nor  do  they  sutBciently  indicate  particular 
rulings  as  a  basis  for  the  assigned  errors. 
47  L.  R.  A. 


In  respect  to  the  claim  that  the  insured  mis- 
stated his  business,  it  may  be  said,  first,  that 
no  such  averment  is  contained  in  the  answer 
of  the  company,  but  it  did  allege  that  he  was 
engaged  in  a  business — Shunting  rabbits — 
more  hazardous  than  that  in  which  he  was 
insured,  and  that  in  no  event  was  he  entitled 
to  more  than  $375.  Sheppard  was  insured 
as  a  barber  and  restaurant  keeper,  and  it  is 
contended  that  he  was  injured  while  follow- 
ing the  occupation  of  a  hunter,  which  it 
classed  as  more  hazardous  than  the  occupa- 
tion in  which  he  was  insured.  He  was  not 
engaged  in  hunting  for  hire  or  profit,  but 
it  was  an  individual  act,  only  an.  incident 
to  his  daily  life,  and  is  not  to  be  regarded 
as  an  occupation,  nor  as  furnishing  a  basis 
of  classification.  In  Holiday  v.  American 
Mut.  Aoci.  Asso.  103  Iowa,  178,  72  N.  W. 
448,  one  insured  as  a  bookkeeper  against  ac- 
cident by  a  policy  classing  as  more  hazard- 
ous the  occupation  of  hunting,  and  provid- 
ing that  if  injury  occurred  while  performing 
an  act  pertaining  to  another  occupation, 
classed  as  more  hazardous  than  the  one  un- 
der which  the  policy  was  issued,  or  while 
engaged  in  a  more  hazardous  occupation,  he 
should  be  entitled  to  only  such  indemnity 
as  the  premiums  paid  would  purchase  in  the 
class  in  which  such  occupation  was  classed, 
was  shot  by  the  discharge  of  a  gun  while  he 
was  hunting  for  recreation ;  and  it  was  held 
that  within  the  meaning  of  the  policy  he 
was  not  engaged  in  the  occupation  of  hunt- 
ing when  tiie  injury  occurred,  so  that  the 
lif3>ility  of  the  defendant  could  be  lessened 
for  that  cause.  In  Union  Mut.  Aoci.  Asso. 
V.  Frohard,  134  111.  228,  10  L.  R.  A.  383,  25 
N.  £.  642,  which  involved  a  like  question, 
it  was  said,  ''The  word  'occupation,'  as  found 
in  these  by-laws,  must  be  held  to  have  re- 
ferred to  the  vocation,  profession,  trade,  or 
calling  which  the  assured  is  engaged  in  for 
hire  or  for  profit,  and  not  as  precluding  him 
from  the  performance  of  acts  and  duties 
which  are  simply  incidents  connected  with 
the  daily  life  of  men  in  any  or  all  occupa- 
tions, or  from  engaging  in  mere  acts  of  exer- 
cise, diversion,  or  recreation."  See  also 
Kentucky  Life  d  Acci.  Ins.  Co.  v.  FrankUn, 
19  Ky.  L.  Rep.  1573,  43  S.  W.  709;  Miller 
V.  Travelers^  Ins.  Co.  39  Minn.  560,  40  N. 
W.  839. 

There  is  the  further  contention  that  the 
notice  and  proofs  of  loss  were  not  made  and 
forwarded  in  good  time,  nor  in  compliance 
with  the  terms  of  the  contract.  Notice  and 
proofs  of  injury  which  were  not  formal  or 
complete  were  forwarded  in  sufficient  time, 
and  these  were  received  and  retained  t>y  the 
company;  but  further  and  formal  notice, 
upon  blanks  furnished,  were  requested.  The 
additional  proofs  were  furnished  in  accord- 
ance with  tne  request,  and  the  company  ap- 
pears to  have  treated  the  contract  as  being 
in  force,  and  is  therefore  deemed  to  have 
waived  the  defense  as  to  the  defects  in  the 
notice.  Standard  Life  d  Aoci.  Ins.  Co,  v. 
Davis,  59  Kan.  523,  53  Pac  856,  and  cases 
cited.  In  respect  to  the  proofs  there  is  this 
further  consideration  that  one  of  the  condi- 
tions of  the  policy  is  that  "failure  to  for- 
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nish  the  eompany  proof  of  ditability  within 
thirty  days  after  the  termination  of  the 
same  will  invalidate  all  claim  under  thia 
contract."  This  proyiBion  reauires  the 
proofs  to  be  furnisned  within  thirty  days 
after  the  termination  of  the  disability,  and 
not  within  thirty  days  of  the  injory.  The 
disability  in  this  case  had  not  terminated 
when  final  and  formal  proofs  were  made,  to 
which  no  exception  could  be  taken. 

The  contention  that  Sheppard  voluntarily 
exposed  himself  to  unnecessary  danger,  and 
is  therefore  not  entitled  to  recover,  as  well 
as  some  claims  of  a  general  nature  which 
go  to  the  right  to  recover  anything,  are  not 
available  to  the  company.  In  its  answer  it 
allies  that,  after  investigation  by  an  agent 
and  adjuster  of  the  company,  an  offer  was 
made  to  the  plaintiff  as  a  payment  of  his 
claim.  The  offer,  and  the  averment  of  the 
same  in  the  pleading,  practically  acknowl- 
edge a  right  of  recovery  in  Sheppard,  and 
leave  open  for  consideration  only  the  ques- 
tion of  the  amount  for  which  the  company 
is  liable.  The  ordinary  use  of  a  gun  while 
hunting  can  hardly  be  regarded  as  a  volun- 
tary exposure  to  unnecessary  danger,  and  as 
to  whether  there  was  such  exposure  in  this 
particular   instance  was   submitted  to  the 


jury,  and  has  been  determined  against  tke 
claim  of  the  company. 

The  claim  that  there  was  a  misstatement 
in  the  proofs  of  the  injury  is  based  on  the 
fact  that  the  doctor  who  attend^  Sheppard 
and  made  the  claim  for  him  stated  as  the 
cause  of  the  injury  that  Sheppard  placed 
the  gun  upon  the  ground,  butt  down,  and 
that  it  was  discharged,  taking  effect  in  his 
left  wrist^  while  it  appeared  on  the  trial  that 
the  cause  of  the  accident  was  that  Shep- 
pard stepped  into  a  hollow  place  in  the 
ground,  causinf^  the  gun  to  slip  through  his 
hands  so  that  it  struck  the  ground  and  was 
discharged.  There  is  testimony  to  the  effeet 
that  he  called  the  attention  of  the  doctor 
to  the  fact  that  the  proof  made  out  was  in- 
correct in  that  particular,  and  that  the  doe- 
tor  agreed  to  correct  it,  but  by  some  over- 
sight failed  to  do  so.  The  inaccuracy  seems 
to  us  to  be  rather  immaterial,  but,  in  any 
event,  it  having  been  made  by  mistake,  the 
insured  is  not  prevented  from  showing  the 
actual  facts. 

We  find  nothing  substantial  in  the  objec- 
tions to  the  rulings  on  the  reception  of  evi- 
dence or  in  charging  the  jury. 

The  judgment  will  he  affirmed. 

All  the  Justices  concur. 
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Town  of  CROWLEY 

James  L.  WEST,  Appt. 

(62  La.  Ann.  626.) 

•!•     A   mvmiclpalltT  'vrhlelt  1»«s  ▼olnn- 
tarilr  pmeaed  nnder  tlte  dominion  of 

net  No.  136  of  1898  cannot,  under  any  gen- 
eral or  Implied  authority,  "suppress*!  or  "lo- 
cate" at  pleasure  a  lawful  business  which  Is 
not  a  nuisance  per  «e,  where  the  act  confers 
authority,  in  specific  terms,  merely  to  pre- 
scribe regulations  whereby  the  establishment 
In  which  such  business  is  conducted  shall  be 
kept  clean  and  in  good  order. 
S.  A  fortiori  la  It  Ineompetent  for  svclft 
mnnlclpnilty  to  enforce  nn  ordlnnnee» 
whether  adopted  before  or  after  its  acceptance 
of  the  act  of  1898,  the  effect  of  which  is  to 
permit  four  liyery  stables  to  be  maintained 
In  its  business  center,  while  the  fifth  stable, 
and  all  others  which  may  be  hereafter  es- 
tablished, are  to  be  relegated  and  confined  to 
a  designated  locality  remote  from  such  cen> 
ter.   • 

(January  9,  1900.) 

APPEAL  by  defendant  from  a  Judgment 
of  the  ^fayor's  Court  for  the  Town  of 
Crowley  convicting  him  of  violation  of  an 

^Headnotes  by  Monroe,  J. 


Note. — For  municipal  regulation  of  livery 
stables  as  nuisance,  see  note  to  Bx  parte  Lncey 
(Cal.)  88  L.  R.  A.  on  page  663. 

As  to  restricting  location  of  livery  stable,  see 
Chicago  V.  Stratton  (111.)  86  L.  R.  A.  84. 
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ordinance  regulating  the  establishment  off 
livery  stables.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Measra.  Hampden  Story  and  FbUlp  8. 
Pvsltf  for  appellant: 

Livery  stables  are  net  nuisances  per  se. 

2  Wood,  Nuisances,  S§  594  et  aeq.;  Bt, 
Louis  V.  Russell^  116  Mo.  248,  20  L.  R.  A. 
721,  22  S.  W.  470;  State  ex  rel.  Violett  t. 
King,  46  La.  Ann.  78,  14  So.  423;  Shreve- 
port  V.  Robinaon,  51  La.  Ann.  1314,  26  So. 
277 ;  Ex  parte  Lacey,  108  Cal.  326,  38  L.  R. 
A.  640,  41  Pac.  411. 

No  council  vested  with  the  power  to  de- 
clare nuisances  has  authority,  by  ordinance, 
to  declare  an  existing  livery  stable  a  nui- 
sance. 

State  ex  rel,  Russell  v.  Beattie,  16  Mo.  App. 
131 ;  13  Am.  A  Eng.  Enc  Law,  p.  935 ;  Oross- 
man  v.  Oakland^  36  L.  R.  A.  593,  and  notes, 
30  Or.  478,  41  Pac  5. 

The  existence  of  a  nuisance  is  one  of  fact 
to  be  determined  by  the  court,  on  evidence 
adduced. 

Waters-Pierce  OH  Co,  v.  New  Ihena^ 
47  La.  Ann.  863,  17  So.  343;  Wood,  Nui- 
sances, S  744,  pp.  976,  977 ;  Tissot  v.  Great 
Southern  Teleg.  d  Teleph,  Co,  39  La.  Ann. 
1000,  3  So.  261;  1  High,  Inj.  586;  Tiedeinan, 
Pol.  Power,  S  16,  pp.  82-34,  {  86,  p.  197, 
(S  102,  122c,  p.  433. 

The  power  to  prevent  the  following  of  a 
lawful  occupation,  save  in  certain  localities, 
is  not  inherent  to  municipal  corporations. 
Ordinances   which    violate   any    reoognized 


1900. 


Obowlbt  t.  Wbct. 


prindplM  of  legal  and  equal  rigbts  are  neo- 
esearily  void  as  far  as  they  do  so. 

State  T.  Mahner,  4S  La.  Ann.  496,  9  So. 
480;  Shreveport  v.  Rohinaon,  51  La.  Ann. 
1314,  26  So.  277;  1  Dill.  Mnn.  Corp.  S  322; 
Yiek  Wo  ▼.  HopJUna,  118  U.  8.  856,  30  L. 
ed.  220,  6  Sup.  Ct.  Rep.  1064. 

All  ordinances  must  be  general  and  equal 
In  their  operation,  and  not  oppressive,  ar- 
bitrary, unreasonable,  and  discriminatory. 

Ghioago  v.  Rumpff,  45  111.  95,  92  Am.  Dec. 
196;  Tugman  t.  Chicago,  78  111.  405;  HuA- 
9on  V,  Thome,  7  Paige,  261 ;  Dill.  Mun.  Ck)rp. 
f  256;  Gooley,  Const  Lim.  pp.  200-203. 

It  must  appear  that  the  purpose  of  the  or- 
dinance is  a  beneficial  one  witJ&in  the  mean- 
ing of  the  law.  ' 

Eayee  ▼.  Appleton,  24  Wis.  542;  Bloofn^ 
ington  ▼.  Wahl,  46  Dl.  489. 

The  court  must  judge  in  each  case 
whether  the  exercise  of  power  is  reasonable. 

Com,  T.  Worcester,  3  Pick.  462;  St.  Louis 
T.  Weber,  44  Mo.  550. 

The  ordinance  prevents  the  respondent 
from  pursuing  his  occupation  in  the  same  lo- 
cality where  others,  his  competitors,  are 
permitted  to  ply  their  vocation,  in  violation 
of  S  1,  14th  Amend.  U.  8.  Const.,  in  this, — 
that  he  is  denied  the  equal  protection  of  the 
law. 

Re  Hong  Wah,  82  Fed.  Rep.  623;  Re  Sam 
Kee,  31  Fed.  Rep.  681 ;  Yick  Wo  v.  Hopkins, 
118  U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep. 
1064;  Stockton  Laundry  Case,  26  Fed.  Rep. 
611;  Barthet  v.  New  Orleans,  24  Fed.  Rep. 
663 ;  Ew  parte  Sing  Lee,  96  Cal.  354,  24  L.  R. 
A.  195,  31  Pac.  245. 

Messrs.  Philip  J.  Ohappvia  and  8««a- 
dera  ft  Gnrley,  for  appellee : 

The  powers  most  usually  delegated  by  the 
legislature  to  municipal  bodies  are  such  as 
fall  within  the  police  power  of  the  state  so 
that  they  may  be  exercised  within  the  terri- 
torial limits  of  the  municipality. 

1  Dill.  Mun.  Corp.  4th  ed.  p.  215. 

Change  in  form  of  government  does  not 
ipso  facto  abrogate  pre-existing  law,  even 
when  the  change  is  by  conquest.  A  change 
in  the  organic  law  for  the  future  leaves  un- 
affected the  existing  ordinance,  precisely  as 
change  of  a  state  Constitution  leaves  undis- 
turbed all  prior  acts  of  the  assembly. 

1  Dill.  Mun.  Corp.  4th  ed.  p.  141,  notes. 

Existing  laws  are  disCurbed  only  when  the 
Constitution  contains  provisions  inconsistent 
with  them. 

6  Am.  &  Bug.  Ene.  Law,  p.  920. 

Certain  trades  may  be  confined  to  desig- 
nated limits  in  a  city. 

Tiedeman,  Pol.  Power,  f  104,  p.  311,  S 
122c,  p.  433,  8  85,  p.  194. 

The  town's  power  to  regulate  livery  stables 
confers  the  right  to  designate  the  localities 
ia  which  they  shall  not  be  established. 

Si.  Louis  V.  Russell,  116  Mo.  248,  20  L. 
R.  A.  721,  22  8.  W.  470. 

Town  authorities  have  discretion  to  reg- 
ulate trades  in  proper  cases,  and  to  deter- 
mine the  character  of  regulations.  It  is  a 
judicial  question  whether  the  nature  of  the 
47  L.  R.  A. 


calling  is  saeh  at  to  Justify  polioa  rsgnlap 
tion. 

Tiedeman,  Pol.  Power,  S  86>  P-  194. 

An  ordinance  cannot  be  held  unreasonable 
when  passed  by  express  authority. 

A  Coal-Float  v.  JeffersonviUe,  112  Ind.  19, 
13  N.  £.  116;  17  Am.  &  Eng.  Enc  Law,  p. 
247. 

An  ordinance  may  be  partly  good  and 
partly  bad. 

17  Am.  ft  Eng.  Enc.  Law,  p.  265,  and  notes. 

Motives  of  members  of  a  council  in  passing 
a  valid  ordinance  are  immaterial. 

17  Am.  &  Eng.  Enc  Law,  p.  259. 

Monroe,  J.«  delivered  the  opinion  of  the 
court: 

Defendant  was  fined  for  violating  an  or- 
dinance of  the  town  of  Crowl^  which  pro- 
hibited the  ests^lishment  of  livery  stables, 
except  within  certain  limits ;  and  he  has  ap- 
pealed to  this  court,  on  the  ground  that  said 
ordinance  is  in  contravention  of  statutory 
and  constitutional  law.  The  ordinance  in 
question  was  adopted  in  1898,  and  while  it 
declares:  "Section  1.  .  .  .  That  here- 
after, it  shalf  be  imlawful  to  establish,  main- 
tain, locate,  or  operate  a  livery,  feed,  sale, 
and  boarding  stable  within  any  portion  of 
the  corporate  limits  of  the  town  of  Crowley, 
except  as  hereinafter  prescribed," — and  then 
proceeds  to  establish  the  limits,  remote  from 
the  business  center  of  the  town,  in  which 
such  stables  may  be  conducted,  and  to  pro- 
vide penalties  for  violation  of  the  ordinance, 
the  conduding  section  reads  as  follows,  to 
wit:  "Sec.  3.  That  the  provisions  of  this 
ordinance  should  not  be  applied  to  livery, 
sale,  boarding,  and  feed  stables,  already  in 
existence  and  under  operation:  provided, 
that  the  effects  of  the  ordinance  shall  not  be 
governed  by  this  section,  which  is  hereby  de- 
clared to  be  a  distinct  and  independent  part 
of  the  ordinance."  The  admissions  and  the 
evidence  show  that  when  the  case  was  tried 
there  were  five  livery  stables  within  the  pro- 
hibited section  of  the  town ;  one  of  them  be- 
ing conducted  by  the  firm  of  which  the  de- 
fendant is  a  member,  and  another  being  a 
stable  which  had  been  sold,  before  the  adop- 
tion of  the  ordinance,  by  defendant's  present 
partner  to  the  person  wno  is  now  conduob- 
ing  it.  After  this  sale  was  made,  and  before 
the  adoption  of  said  ordinance,  C.  R.  West, 
defendant's  partner,  purchased  a  lot,  for 
which  he  paid  $1,000,  also  within  the  pro- 
hibited district,  and  ordered  lumber  and  ma- 
terial for  the  erection  thereon  of  a  new 
stable,  which,  as  we  understand,  has  been 
since  built,  at  a  cost  of  $1,300;  and  said  firm 
have  in  the  meanwhile,  and  aiter  the  adop- 
tion of  said  ordinance,  carried  on  business 
in  the  stable  for  the  maintenance  of  which 
the  arrest  was  made.  The  ordinance,  as  it 
stands,  will  affect  no  other  existing  stable 
than  that  conducted  by  the  defendant's  firm; 
and  said  firm,  if  the  ordinance  is  enforced,  will 
be  compiled  to  move  within  the  limits  desig- 
nated, with  the  result  that  it  will  be  unable 
to  compete  with  the  other  stables,  which  are 
in  the  business  portion  of  the  town.  The  points 
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relied  on  by  the  defendant  are  ^at  the  cor- 
porate powers  of  the  town  of  Crowley  are  de- 
rived from  act  No.  136  of  1898,  and  that  said 
act  confers  no  authority  for  the  adaption  of 
the  ordinance  in  question;  that  said  ordi- 
nance is  invalid  because  it  was  not  ''entered 
in  a  well-bound  book,"  as  required  by  said 
act;  that  said  ordinance  is  unconstitutional 
and  illegal  for  the  further  reason  that  it  is 
''discriminatory,  unreasonable,  arbitrary, 
and  unequal  in  its  operation  and  effeot/'  and 
would  "operate  a  hardship  on  defendant,  by 
compelling  him  to  remove  his  stable  from 
a  limit  where  livery  stables  are  now  pro- 
hibited, to  a  locality  designated  and  set  aside 
for  that  purpose,  remote  and  distant  from 
the  central  portion  of  business,  where  others, 
his  competitors,  are  permittea  to  carry  on  a 
similar  and  like  occupation,  unmolested,  and 
free  from  municipal  interference  and  objec- 
tion;" that  said  ordinance  abridges  defend- 
ant's liberty  with  respect  to  the  selection  of 
a  means  of  livelihood,  and  denies  him  the  en- 
ioyment  of  his  rights  and  privileges  and  of 
his  property  as  guaranteed  by  the  Constitja- 
tion  of  the  Unit«i  States. 

The  town  of  Crowley  was  originally  incor- 
porated in  1894,  agreeably  to  the  provisions 
of  act  No.  49  of  1882.  The  act  of  1882,  how- 
ever, purports  merely  to  regulate  the  "man- 
ner" of  incorporation,  and  contains  no  spe- 
cific grants  of  power.  Whatever  authority 
was  exercised  by  the  corporation  thus  estab- 
lished must  therefore  have  been  implied  from 
the  fact  of  its  authorized  existence  as  a  mu- 
nicipal corporation.  In  1899  said  corpora- 
tion, by  the  vote  of  its  electors  and  the  proc- 
lamation of  the  governor,  as  required  by  the 
act,  accepted  the  offer  made  by  the  state  by 
means  of  act  No.  136  of  1898,  and  became  a 
"town,"  under  said  act  The  act  of  1898  is 
of  much  broader  scope  than  that  of  1882, 
since  the  latter  provided  only  for  the  "man- 
ner" of  effecting  incorporation,  while  the  lat- 
ter provides,  not  only  for  the  creation  of  cor- 
porations where  none  previously  existed,  and 
for  the  conversion  of  corporations  already 
established  under  previously  adopted  stat- 
utes into  corporations  adcnowledging  it 
(said  act)  as  the  authority  within  which 
alone  they  exist,  but  it  also  specifies,  in 
terms  of  great  exactness,  the  powers  which 
are  to  be  exercised  by  the  corporations  so 
created  or  converted,  and  it  concludes  with  a 
clause  which  repeals  all  laws  contrary  to  it 
or  "on  the  same  subject-matter,"  except  as 
otherwise  provided  in  the  act  itself.  The  ac- 
ceptance of  this  act  by  the  town  of  Crowley, 
as  the  Jordan  through  which  it  was  bom 
again,  if  it  does  not  cut  off  inquiry  into  any 
previous  existence,  at  least  reduces  that  in- 
quiry within  very  definite  bounds.  It  may 
be  conceded  that  existing  ordinances  adopted 
during  such  previous  existence  were  not 
necessarily  annulled  by  the  regeneration  of 
the  town  thus  affected.  But  it  must  also  be 
conceded  that  no  such  ordinance  can  be  en- 
forced, if  found  to  conflict  with  the  law  with- 
in which  the  town  now  lives  and  moves  and 
has  its  being,  since  the  creature,  in  matters 
of  this  kind,  is  not  more  powerful  than  the 
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creator.  The  charter,  of  1894  assumed  for 
the  town  the  power,  among  other  things,  to 
regulate  the  "location"  as  well  as  the  inspec- 
tion and  cleaning  of  "stables,  cattle  yards, 
slaughter  houses,  soap,  glue,  tallow,  and 
leather  factories,  depositories  for  hides,  and 
all  such  places  of  business,  likely  to  be,  or  to 
become,  detrimental  to  health,"  etc;  and  it 
was  under  this  charter  that  the  ordinance  in 
question,  which  undertakes  "to  r^^late  the 
location  of  stables,"  was  adopted.  But  since 
the  acceptance  of  the  act  of  1898  there  is  no 
room  for  the  assumption  or  exercise  of  any 
power  not  expressly  or  impliedly  conferred 
by  the  act. 

It  is  not  pretended  that  the  act  of  1898 
in  express  terms  confers  upon  corporations 
established  under  it  any  authority  to  regu* 
late  the  location  of  stables.  The  remain- 
ing question  then  is,  Can  sudi  authority  be 
implied?    The  act  provides,  in  substanoe: 

"Sec.  13.  That  each  city,  town,  or  village, 
which  is  incorporated,  shall  be  governed  by 
the  provisions  of  this  act,  and  shall  be  a 
municipal  corporation,  with  power:  First, 
to  sue  and  be  sued,"  etc.;  "second,  to  pur- 
chase and  hold  real  estate,"  etc.;  "third,  to 
make  all  contracts,"  etc.;  "fourth,  to  exer- 
cise such  other  or  further  powers  as  are  here- 
in conferred." 

"Sec  14.  That  the  powers  herein  granted 
shall  be  exercised  by  the  mayor  and  board 
of  aldermen."  etc 

"Sec  15.  That  the  mayor  and  board  of  al- 
dermen shall  have  power  to  enact  ordinances 
for  the  purposes  hereinafter  named,  and  such 
as  are  not  repugnant  to  the  laws  of  the  state, 
and  they  shall  have  power:  First,  to  levy 
and  collect  taxes  for  general  purposes,"  etc; 
"second,  to  levy  and  collect  taxes  to  pay  in- 
terest," etc.;  "third,  to  make  regulations  to 
secure  the  general  health  of  the  municipal- 
ity; to  prevent,  to  remove,  and  to  abate 
nuisances;  to  regulate  or  prohibit  the  con- 
struction of  privy-vaults  and  cesspools  and 
to  regulate  or  suppress  those  already  con- 
structed; to  compel  and  regulate  the  con- 
nection of  all  property  with  sewers  and 
drains;  to  suppress  hogpens,  slaughter- 
houses and  stock  yards  and  to  locate  the 
same  with  the  concurrent  approval  of  the 
board  of  health,  or  to  regulate  the  same  and 
to  prescribe  and  enforce  regulations  for 
cleaning  and  keeping  the  same  in  order,  and 
the  cleaning  and  keeping  in  order  of  ware- 
houses, stables,  alleys,  yards,  private  ways, 
outhouses,  and  other  places  where  offensive 
matter  is  kept  or  allowed  to  accumulate; 
and  to  compel  and  regulate  the  removal  of 
garbage  and  filth,  beyond  the  corporate  lim- 
its." 

And  there  are  twenty-nine  more  para- 
graphs in  S  15,  each  conferring  separate  and 
specific  powers  on  cities  and  towns  and  vil- 
lages falling  under  the  dominion  of  the  act. 
In  §  16  there  are  eleven  distinct  paragraphs, 
conferring  specific  powers  on  cities  and 
towns,  but  not  on  villages ;  and  in  {  17  there 
are  five  paragraphs,  which  confer  still  fur- 
ther specific  authority  on  cities  and  towns 
having  more  than    2,000   inhabitants.    But 
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nowhere  else  In  the  act  are  stables  mentloiied, 
save  in  the  paragraph  above  quoted,  where 
the  corporations  affected  by  said  act  are  au- 
thorized to  prescribe  and  enforce  regulations 
for  cleaning  them  and  keeping  them  in  order, 
in  common  with  warehouses,  alleys,  priyate 
ways,  outhouses,  etc.,  while,  in  the  same  con- 
nection, and  as  part  of  the  same  sentence,  the 
power  is  conferred  to  suppress  hogpens, 
slaughterhouses  and  stock  yards,  or  to  lo- 
cate the  same.  It  will  be  OMerved,  however, 
that  the  power  to  "suppress*'  and  to  "locate," 
thus  conferred,  is  granted  with  the  qualifi- 
cation that  it  is  to  be  exercised  "with  the 
concurrent  approval  of  the  board  of  health." 
The  question,  then,  very  naturally  sucgeets 
itself:  If  the  l^slature  had  intended  that 
the  municipal  corporations  affected  by  the 
act  of  1898  should  be  authorized  at  pleasure 
to  "suitress"  or  to  "locate"  warehouses  and 
stables,  what  was  to  prevent  the  use  of  the 
language  granting  that  authority,  and  why 
was  language  used  which  authorizes  other 
action,  and  falls  short  of  authorizing  such 
suppression  or  location?  And,  aeain,  is 
there  any  reason  to  suppose,  taking  the 
whole  paragraph  quoted  together,  or  teking 
the  various  provisions  which  have  been  re- 
ferred to  together,  that  the  lawmakers,  in 
specifically  authorizing  the  suppression  or 
location  of  hogpens  and  slaughterhouses, 
would  require  such  action  to  be  taken  "with 
the  concurrent  approval  of  the  board  of 
h-ealth,"  and  yet  that  they  intended  that 
warehouses  and  stables  should  be  suppressed, 
or  located  upon  the  outskirts  of  the  town, 
without  the  concurrence  of  the  board  of 
health,  although  the  authority,  as  granted, 
with  respect  to  them,  extends  only  to  the 
prescribing  and  enforcing  of  regulations  for 
keeping  them  clean  and  in  order?  The  law 
applicable  to  the  conditions  as  presented  is, 
as  we  think,  fully  stated  in  the  following 
language:  ".  .  .  The  extent  of  munic- 
ipal authority  over  nuisances  depends,  of 
course,  upon  the  powers  conferred  in  this  re- 
gard upon  the  municipality.  They  may  be 
general  or  specific,  or  both.  The  authority 
to  preserve  the  health  and  safety  of  the  in- 
habitants and  their  property,  as  well  as  the 
authority  to  prevent  and  abate  nuisances,  is 
a  sufficient  foundation  for  ordinances  to  sup- 
press and  prohibit  whatever  is  intrinsically 
and  inevitably  a  nuisance.  The  authority 
to  declare  what  is  a  nuisance  is  somewhat 
broader,  but  neither  this  nor  the  general  au- 
thority mentioned  in  this  last  preceding  sen- 
tence will  Justify  the  declaring  of  acts,  avo- 
cations, or  structures  not  injurious  to  health 
or  property  to  be  nuisances.  .  .  .  It  is 
not  unusual  to  invest  the  municipal  council 
with  special  authority  in  respect  of  particu- 
lar avocations,  trades,  acts,  omissions,  and 
structures,  with  a  view  to  conserve  the  public 
health  and  safety.  .  .  .  The  terms  in 
which  such  authority  is  conferred  measure 
its  scope,  but,  in  view  of  the  end  for  which 
it  is  given,  it  is  not  subjected  to  a  hostile, 
or  even  a  narrow,  construction."  1  Dill. 
Mun.  Corp.  |  379.  "It  is  a  doctrine  not  to  be 
tolerated  in  this  country,  that  a  municipal 
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corporation,  without  any  ffeneral  laws,  either 
of  the  city  or  state,  within  which  a  given 
structure  can  be  shown  to  be  a  nuisance,  can, 
by  mere  declaration  that  it  is  one,  subject 
it  to  removal  by  any  person  supposed  to  be 
ftg^eved,  or  even  by  the  city  itself.  This 
would  place  every  house,  every  business,  and 
all  the  property  in  the  city  at  the  uncon- 
trolled will  of  the  temporary  local  authori- 
Ues."  Yatea  v.  MUtoaukee,  10  Wall.  497,  19 
L.  ed.  984. 

It  has  frequently  been  held  that  a  livery 
stable  is  not  a  nuisance  per  «e.  Shiraa  v. 
Olinger,  60  Iowa,  671,  32  Am.  Rep.  138; 
Pickard  v.  ColUnSt  23  Barb.  444;  Harrison 
V.  Brooksy  20  Ga.  637;  Burdiit  v.  Swenson^ 
17  Tex.  489,  67  Am.  Dec.  666;  Wood  Nui- 
sances, 88  528,529.  And  in  the  case  at  bar  the 
mayor,  before  whom  it  was  tried,  declined 
to  permit  the  defendant's  counsel  to  ask  a 
witness  who  was  upon  the  stand,  "In  what 
manner  and  in  what  condition  is  the  stable 
in  controversy  kept?'*  on  the  ground  that  the 
question  before  him  was  not  how  the  stable 
was  kept,  or  whether  it  was  a  nuisance,  but 
whether  or  not  the  town  had  the  right  to  en- 
force the  ordinance  which  prohibited  the 
keeping  of  the  stable  where  it  then  was. 
There  is  nothing  in  the  record,  therefore,  to 
indicate  that  the  defendant's  stable  was  ob- 
jectionable in  any  way  whatever,  or  to  any- 
Dody,  except  (1)  the  preamble  to  the  ordi- 
nance under  which  he  was  prosecuted,  which 
reads,  "Whereas,  the  indiscriminate  estab- 
lishment of  livery,  feed,  boarding,  and  sale 
stables  endangers  the  public  health  and  the 
public  safety,  prejudices  the  comfort  and 
well-being  Of  the  community,  depreciates  the 
value  of  property,  and  greatly  increases  the 
danger  of  fire,  therefore,"  etc.;  and  (2)  the 
following  statement,  embodied  in  the  mayor's 
reasons  for  judgment,  to  wit:  "It  is  even 
more  than  an  ordinary  stable,  being  large, 
and  being  used  for  the  penning  and  accommo- 
dation of  a  large  number  of  animals  for  sal^ 
and  which  make  considerable  litter,  noise, 
and  disturbance  by  their  constant  tramping 
upon  the  floor,  thus  affecting  the  health  and 
comfort  of  the  surrounding  residents."  This 
declaration  in  the  ordinance  cannot  fasten 
upon  a  business,  which  is  not  in  itself  a 
nuisance,  the  pernicious,  destructive,  and  al- 
together alarming  qualities  which  the  lan- 
guage used  attributes  to  it,  any  more  than 
these  qualities  can  be  fastened  upon  a  "ware- 
house" or  an  "outhouse"  by  the  mere  use  of 
language.  Nor  can  we  accept  the  statement 
in  the  opinion  of  the  mayor  as  being  conclu- 
sive upon  the  point  to  which  he  refers,  since 
we  find  absolutely  no  testimony  to  that  ef- 
fect in  the  record, — not  even  that  of  the 
prosecuting  witness ;  and  the  mayor,  as  has 
been  stated,  had  ruled  out  all  evidence  upon 
the  subject  offered  in  behalf  of  the  defendant. 
We  have,  then,  a  case  in  which  it  appears 
that  a  person  engaged  in  a  business  which 
is  conceded  to  be  lawful,  in  which  four  other 
persons  or  firms  are  engaged,  in  the  same 
town,  and  which,  so  far  as  the  record  dis- 
closes, is  conducted  properly  and  inoffensive- 
ly, is  nevertheless,  by  the  operation  of  a 
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mnnicipal  ordinanoe,  arrested  and  fined  be- 
cause he  has  failed  to  establish  his  said 
business  in  a  part  of  the  town  remote  frcmi 
the  business  center,  rather  than  at  the  place 
which  he  considers  most  advantageous;  and 
it  further  appears  that  the  other  four  per- 
sons or  firms  engaged  in  the  same  business 
are  not  to  be  affected  by  the  ordinance,  but 
are  to  be  permitted  to  conduct  their  business 
where  thej  please,  and  that  it  naturally 
pleases  them  to  remain  in  the  central  part 
\A  the  town,  from  which  the  defendant  is  to 
be  permanently  excluded.  The  proposition 
that  the  defendant  can  be  thus  discriminated 
against,  and  that  his  four  competitors  in 
business  can  be  thus  secured  the  monopoly 
in  perpetuity  of  the  livery  stable  business  in 
Crowley,  cannot  be  seriously  entertained. 
State  V.  Mahner,  43  La.  Ann.  496,  0  So.  480; 
State  V.  Dulaney,  43  La.  Ann.  600,  9  So.  481 ; 
State  V.  Garibaldi,  44  La.  Ann.  814,  11  So. 
36;  State  v.  Sarradat,  46  La.  Ann.  703,  24 
L.  R.  A.  648.  16  So.  87 ;  State  v.  Kuntz,  47 
La.  Ann.  107,  16  So.  661;  Tugman  v.  Chi- 
oago,  78  Ul.  409;  Dill.  Mun.  Ck)rp.  4th  ed. 
I  322. 

It  is  said,  however,  that,  by  the  terms  of 
the  ordinance  itself,  the  section  by  which  it 
was  made  inapplicable  to  those  keepers  of 
livery  stables  who  were  in  business  before 
its  adoption  is  to  be  regarded  as  in  the  na- 
ture of  an  independent  enactment,  which 
may  be  declared  null  without  affecting  the 
other  sections,  and  that  the  ordinance  may 
be  held  to  apply  to  all  livery  stables  in  Crow- 
ley, and  to  require  the  proprietors  of  such 
stables  either  to  close  them  up  and  to  fp  out 
of  business,  or  else  to  move  them  within  the 
territory  prescribed  by  the  ordinance.  Pre- 
termitting the  consideration  of  the  question 
whether  such  a  method  of  dealing  with  the 
ordinance  would  be  competent,  and  conced- 
ing, arguendo,  that  the  section  in  question 
could  be  eliminated  as  suggested,  we  have  re- 
maining what  may  be  called  the  main  ques- 
tion ;  i.  e.,  assuming  that  the  ordinance  is  to 
apply  to  all  livery-stable  keepers  in  Crow- 
ley, and  that  under  its  provisions  they  will 
be  compelled  to  move  their  establishments 
from  the  center  of  the  town  to  the  district 
designated  therein*  is  the  said  ordinance  a 
competent  exercise  of  the  authority  vested 
in  the  corporation?  We  find  nothing  in  the 
record  which  would  justify  us  in  answering 
this  question  in  the  affirmative.  Ordinances 
of  municipal  corporations  purporting  to  have 
been  adopted  in  the  exercise  of  implied  or 
general  authority  must  be  "lawful,"  "rea- 
sonable," "impartial,"  "fair,"  "general," 
"consistent  with  public  policy,"  and  •*not  in 
contravention  of  common  right."  Dill.  Mun. 
Corp.  4th  ed.  M  319-323,  325,  326,  329.  It 
IS  doubtful  whether  the  ordinance  in  ques- 
tion meets  any  of  these  requirements.  The 
business  to  be  affected  is  a  legitimate  busi- 
ness, and  there  is  not  a  syllable  of  testimony 
in  the  record  before  us  going  to  show  that  it 
is  conducted  otherwise  than  in  a  proper  man- 
ner, and  inoffensively  to  others.  The  declara- 
tions of  the  preamble  to  the  ordinance  are 
met  bv  the  admitted  fact  that  four  out  of 
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the  five  stables  in  Crowley  wiuch  are  said 
to  endanger  public  health  and  safety,  preju- 
dice the  comfort  and  well  being  of  the  com- 
munity, depreciate  the  value  of  property,  and 
increase  the  danger  of  fire,  were  to  be  left 
untouched,  while  the  penalty  for  all  this 
capacity  for  calamity  breeding  was  to  he 
visited  on  the  defendant,  as  the  proprietor  of 
the  fifth  stable,  which  is  not  shown  to  differ 
in  any  respect  from  the  others.  Under  these 
circumstances,  even  if  the  act  of  1898  had 
not  granted  the  corporate  authority  with  re- 
spect to  stables  in  specific  terms,  the  general 
or  implied  authority  to  adopt  ordinances  in 
the  Interest  of  the  general  welfare  of  the 
community  would  not  authorize  such  an  op- 
pressive discrimination  between  the  defend- 
ant and  other  keepers  of  livery  stables.  But 
the  specific  character  of  the  grant  of  author- 
ity to  prescribe  regulations  for  the  "clean- 
ing" and  "keeping  in  order"  of  stables,  ware- 
houses, etc.,  taken  in  connection  with  the  au- 
thority granted  in  the  same  section,  and  in 
equally  specific  terms,  to  "suppress"  or  "lo- 
cate" hogpens,  slaughterhouses,  etc.,  and 
taken  in  connection  with  the  general  tenor 
of  the  act,  leaves  no  room  for  doubt  that  it 
was  the  intention  of  the  lawmakers  to  dis- 
tinguish between  establishments  of  different 
kinds,  and  that  it  was  not  intended  that  any 
greater  authority  should  be  ex^cised  with 
respect  to  stables  and  warehouses  than  that 
which  is  conferred  in  terms.  And  this 
limitation  applies  equally  to  ordinances  in 
existence  when  the  town  passed  under  the 
dominion  of  the  act  of  1898,  and  to  those  sub- 
sequently adopted.  Shreveport  t.  RohinMon, 
61  La.  Ann.  1314,  26  So.  277. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  he 
annulled,  avoided,  and  reversed;  that  the  or- 
dinance ( No.  88 )  under  which  defendant  was 
convicted  and  sentenced  be  decreed  null  and 
of  no  effect;  and  that  the  defendant  be  dis- 
charged from  further  prosecution  thereun- 
der. 


Adelina  PRIETO,  Appi., 

V. 

ST.  ALPHONSUS  CONVENT  Ojj"  MERCY. 
(62  La.  Ann.  631.) 

• 

^1.  A  child  remains  nnder  tlie  avtliorl* 
tT  of  Ills  father  and  mother  nntll  his 
majority  or  emancipation,  and  is  bound  to 
obey  them  In  everything  which  Is  not  con- 
trary to  good  morals  and  the  laws ;  and  dur- 
ing his  minority,  unless  sooner  emancipated, 
he  Is  without  legal  capacity  to  leave  the  pa- 
rental domlcll  permanently  and  select  for 
himself  another  domlcH  or  residence,  without 
the  consent  of  his  parenta  This  is  a  fnnda- 
mental  principle  that  lies  at  the  very  founda- 
tion of  society,  and  is  Intended  to  support  and 
maintain  the  exercise  of  parental  authority 
in  the  family  and  in  the  home,  and  to  guard 
and  protect  the  children  of  the  family  until 

•Headnotes  by  Watxi^is,  J. 


Note. — For  habeas  corpus  to  review  custody 
of  child,  see  State  ew  reL  Bethell  v.  KIlTlngtea 
(Tenn.)  41  L.  R.  A  284. 
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tlieir  minds  shall  be  sufficiently  ealtlvated 
and  their  judgments  sufflcleotly  matured  to 
enable  them  to  make  judicious  and  proper 
selections  of  places  of  al)ode  for  themselves. 

S.  Tlie  precise  limit  of  time  Is  fixed  by 
iML^Wf  and  it  cannot  in  anj  case  be  either  en- 
larged or  diminished  by  eyidence,  howeyer 
cogent,  or  by  argument,  howeyer  persuasiye. 

8.  A  arlrl  of  seventeen  years  of  «ve  lins 
not  the  lev«l  rlvht  to  lea^e  her  motU- 
er's  boiue  and  enter  a  convent,  with  the  ex- 
pressed purpose  of  becoming  a  nun,  without 
previously  obtaining  her  consent ;  and  should 
she  enter  a  conveut  under  such  circum- 
stances, and  be  received  therein  upon  the  sup- 
position that  she  had  obtained  such  consent. 
It  is  the  province  of  the  writ  of  habeas  corpus 
to  release  her  from  such  restraint,  and  restore 
her  to  the  rightful  custody  of  her  mother,  in 
due  course  of  law. 

(Breaum,  J„  disMenU.) 
(January  9,  1900.) 

APPEAL  by  the  petitioner  from  a  decree  of 
the  Civil  District  Court,  Division  C, 
for  the  Parish  oi  GrleaiM  denying  a  writ 
of  habeas  corpus  to  obtain  the  release  of  pe- 
titioner's daughter  from  the  defendant  con- 
vent    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs,  lAsams  ft  Iioce,  for  appellant: 

The  parents  have,  and  can  enforce,  author- 
ity over  their  minor  children  until  majority 
or  emancipation.  To  exercise  their  author- 
ity, to  discharge  their  oblieations  to  support, 
direct  tibeir  education,  and  control  and  reg- 
ulate their  morals,  habits,  and  associations, 
the  parents  are  entitled  to  the  custody  of 
their  children. 

Civil  Code,  216,  217,  219-224,  227,  235, 
236 ;  Civil  Code,  26,  34,  36,  36,  37,  39,  253. 

They  can  bind  their  children  as  appren- 
tices. 

Civil  Code,  164  (|  8),  166,  170,  171,  173, 
220. 

Our  legislation  but  recognizes  and  con- 
firms  the  natural  relations  and  rights  of 
parent  and  child,  and  enacts  that,  until  the 
distolution  of  the  marriage,  the  father,  and 
in  case  of  his  death  the  mother,  is  the  nat- 
ural tutor  or  guardian  of  the  minor  child. 

Civil  Code,  246,  248,  260,  253,  254,  256- 
258,  260,  261. 

Even  when  the  parents  are  dead  and  have 
not  appointed  a  tutor  by  last  will,  or  where 
the  tutor  so  appointed  is  not  confirmed,  the 
minor  has  do  voice  in  the  selection  of  a  tu- 
tor, and  the  law  fixes  and  directs  who  shall 
be  appointed,  not  leaving  it  to  the  discretion 
of  the  court. 

Civil  Code,  263-^68. 

Even  a  minor  over  eighteen  years  of  age, 
no  matter  how  intelligent  and  capable  the 
eourt  may  consider  him,  cannot,  except  for 
cause  against  the  parents,  be  emancipated 
without  their  consent. 

Civil  Code,  385-387. 

Under  the  English  law  there  were  three 
kinds  of  guardians:  guardians  by  nature, 
guardians  by  nurture,  and  guardians  by 
socage.  Guardianship  by  nature  was  of  the 
heir  apparent^  and  was  vested  in  the  father, 


continuing  until  the  minor  wbm  twenty-one 
vears  old,  the  child  having  no  voice.  Guard- 
ianship by  nurture  and  socage  continued 
until  the  minor  was  fourteen  years  old, 
when,  under  the  law,  it  had  the  right  to  se- 
lect its  own  guardian.  During  the  period 
of  the  guardianship  by  nurture,  formerly,  in 
cases  of  separation  of  the  parents,  the  au- 
thority of  the  father  was  paramount,  and  the 
court  could  not  award  to  the  mother  help- 
less infants  of  tender  years.  Subsequently, 
the  law  was  changed  so  as  to  authorize  the 
court,  in  its  discretion,  to  commit  the  chil- 
dren to  the  care  and  nurture  of  the  mother. 

2  Story,  Eq.  Jur.  p.  588,  note  1 ;  1  Chitty, 
Bl.  p.  379,  §  460,  p.  380,  S  461,  p.  381,  §  462, 
p.  385,  §  464;  Bennet  v.  Bennet,  13  N.  J. 
Eq.  114;  Mercein  v.  People  ea  reU  Barry,  25 
Wend.  104,  35  Am.  Dec.  653. 

The  abode  of  a  minor  child,  of  its  own  de- 
sire, with  a  third  person  or  institution,  with 
their  coneent  and  approval,  where  such  per- 
son or  institution  has  no  legal  claim  on  the 
minor,  without  the  consent  and  against  the 
opposition  of  the  parents  and  natural  tutor, 
is  a  withholding  of  the  custody  of  the  child 
from  the  one  in  whom  the  law  vests  it,  and 
authorizes  the  issuance  and  maintenance  of 
the  writ  of  habeas  corpus. 

People  ew  rel,  Tappan  v.  Porter,  1  Duer, 
709;  People  ew  rel,  Wilcoa  v.  Wilcow,  22 
Barb.  178 ;  People  ew  rel.  Trainer  v.  Cooper, 

8  How.  Pr.  294;  2  Story,  Eq.  Jur.  §§  1339, 
1340;  Moore  v.  Christian,  56  Miss.  408,  31 
Am.  Rep.  376;  People  ew  rel,  Barry  v.  Mer^ 
oein,  3  Hill,  399,  38  Am.  Dec.  644;  Queen  v. 
Clarke,  7  El.  A  Bl.  186. 

The  court,  under  the  law  and  jurispru- 
dence, generally  in  cases  where  the  custody  of 
minor  children  is  involved,  and  especially 
under  our  law  and  Constitution,  which  au- 
thorize actions  for  the  custody  of  children, 
is  called  on,  not  only  to  set  aside  the  illegal 
detention,  but  to  award  and  decree  the  de- 
livery and  custody  in  habeas  corpus  proceed- 
ings. 

Bermudez  v.  Bermudeg,  2  Mart.  (La.) 
183;  Hyde  v.  Jenkins,  6  La.  436;  People  ew 
rel.  Trainer  v.  Cooper,  8  How.  Pr.  295;  Re 
Ooodenough,  19  Wis.  275;  Ew  parte  Will- 
iams, 11  Rich.  L.  452;  Hurd,  Habeas  Corpus, 
pp.  453,  454,  531,  536;  2  Story,  Eq.  Jur.  S 
1340;  Queen  v.  Clarke,  7  El.  ft  Bl.  203;  King 
V.  Greenhill,  4  Ad.  ft  El.  624. 

Mr,  Frank  McQloim,  for  appellee: 

An  application  precisely  similar  was  de- 
nied, only  a  few  days  ago,  by  the  honorable 
civil  district  court  for  the  parish  of  Orleans, 
and  the  judgment  of  said  court  is  pleaded  as 
res  judicata. 

Freeman,  Judgm.  4th  ed.  §  324;  Church, 
Habeas  Corpus,  2d  ed.  S  387;  9  Enc.  PI.  ft 
Pr.  p.  1071. 

The  jurisdiction  conferred  by  article  93  of 
the  Constitution  is  original,  not  appellate. 

Re  Strickland,  41  La.  Ann.  324,  6  So.  577 ; 
State  ew  rel.  Price  v.  Scott,  43  La.  Ann.  857, 

9  So.  501. 

It  is  concurrent  with  the  jurisdiction,  in 
similar  cases,  of  the  civil  district  court,  and 
in  no  manner  superior  or  supervisory. 
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Be  Striekland,  41  La.  Ann.  S24,  6  So.  577 ; 
State  ex  rel.  Price  ▼.  Soott,  43  La.  Ann.  857, 
9  So.  501. 

Having  an  ample  remedy  in  regular  course, 
this  honorable  tribunal  will  not  hear  and  de- 
termine the  cause  by  means  of  any  of  the 
extraordinary  writs. 

State  ex  rel,  Keplinger  ▼.  PereZf  48  La. 
A^n.  1348,  20  So.  164;  State  ex  rel.  Dunn  v. 
Richardson,  49  La.  Ann.  1612,  22  So.  960; 
Airey  v.  Pullman  Palace  Car  Co.  50  La.  Ann. 
643,  23  So.  512. 

The  young  lady  in  this  case  is  almost 
ei|rhteen  years  of  age.  She  has  shown  her- 
self intelligent  and  of  full  discretion.  She 
has  expressed  clearly  and  unmistakably  her 
choice  to  remain  where  she  now  is.  Under 
the  English  laws  and  those  prevailing  in  our 
various  American  states  this  choice  will  be 
respected. 

Church,  Habeas  Corpus,  2d  ed.  S  447;  9 
Am.  &  £ng.  Enc.  Law,  p.  245 ;  St.  Martin  v. 
New  Orleans,  14  La.  Ann.  113;  Welch  v.  Cos- 
sens,  51  La.  Ann.  852,  25  So.  472. 

The  controlling  consideration  in  cases  of 
this  character,  even  in  cases  of  infants  not 
of  the  age  of  discretion,  is  the  welfare  and 
the  happiness  of  the  child. 

Hurd,  Habeas  Corpus,  2d  ed.  532,  533; 
Church,  Habeas  Corpus,  §  431. 

The  jurisdiction  of  the  courts  of  this  state, 
in  the  matter  of  issuance  of  the  writ  of 
habeas  corpus,  is  constitutional ;  it  cannot  be 
extended  iMsyond  the  terms  of  the  fundamen- 
tal law. 

Re  Manouvrier,  16  La.  Ann.  257 ;  State  ex 
rel.  De  Buy  v.  Civil  Sheriff,  32  La.  Ann. 
1226;  State  ex  rel.  O'Malley  v.  Houston,  35 
La.  Ann.  1195;  People  ex  rel.  Tappan  v.  Por- 
ter. 1  Duer,  709. 

Under  articles  93  and  115  of  the  Consti- 
tution it  issues  only  in  behalf  of  one  in  "ac- 
tual custody."  A  custody  merely  implied, 
constructive,  or  figurative  cannot  be  "ac- 
tual." 

The  courts  of  Great  Britain  and  of  all  our 
sister  states  have  ever  held  habeas  corpus  to 
be  a  writ  of  liberty.  Wherever  tiie  party 
concerned,  whether  major  or  minor,  has  had 
sufficient  age  and  discretion  to  make  a  choice 
of  residence,  he  has  been  liberated,  and  not 
been  put  under  restraint  as  to  where  he  shall 
go  or  live. 

Church,  Habeas  Corpus,  429,  431,  §S  447, 
448,  532,  533 ;  9  Am.  ft  Eng.  Enc.  Law,  pp. 
241,  242;  Re  Ooodenough,  19  Wis.  274;  Re 
Wollstonecraft,  4  Johns.  Ch.  80;  Com.  v. 
Hammond,  10  Pick.  274;  Com.  v.  Hamilton, 
6  Mass.  273;  State,  Baird,  Prosecutor,  v. 
Baird,  18  N.  J.  Eq.  194;  People  ex  rel.  Ord- 
ronaux  v.  Chegaray,  18  Wend.  637;  People 
ex  rel.  Barry  v.  Meroein,  8  Paige,  47;  Re 
M'Dowle,  8  Johns.  328;  State  v.  Scott,  30 
N.  H.  274;  People  ex  rel.  Fowler  v.  Pillow, 
1  Sandf.  672;  State  ex  rel.  Herrick  v.  Rich- 
ardson, 40  N.  H.  276;  People  ex  rel.  Daven^ 
port  V.  Kling,  6  Barb.  366;  People  ex  rel. 
Wilcox  V.  Wilcox,  22  Barb.  179;  Curtis  v. 
Curtis,  5  Gray,  537 ;  Com.  ex  rel.  Goerlitz  v. 
Barney,  4  Brewst.  (Pa.)  408;  Ellis  v.  Jesup, 
il  Bush,  403. 
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This  honorable  court  has  always  respected 
personal  liberty,  and  declined  to  enforce 
compliance  with  mere  dvil  duties  or  obliga- 
tions. 

La/roussini  v.  Werlein,  48  La.  Ann.  13,  18 
So.  704;  Baillie  v.  Western  Assur.  Co.  49  La. 
Ann.  658,  21  So.  736;  State  ex  rel.  Anglade 
V.  Second  City  Ct.  Judge,  48  La.  Ann.  1415, 
20  So.  912. 

All  habeas  corpus  decisions  reported,  in 
which  the  will  of  a  child  has  been  ignored, 
have  been  in  cases  of  children  of  tender 
years;  and  the  departure  from  the  general 
line  of  authorities,  and  the  disregard  of  the 
writ,  have  been  expressly  justified  on  the 
ground  ^at  the  infants  were  too  young  to 
exercise  the  right  of  choice. 

Church,  Ha^as  Corpus,  §S  074,  675;  King 
V.  Cfreenhill,  4  Ad.  &  El.  624;  King  v.  Isley, 
5  Ad.  &.  El.  441;  Re  Pulbrook,  11  Jur.  185; 
Re  Fynn,  12  Jur.  713;  King  v.  De  Manne- 
ville,  5  East,  221,  1  Smith,  358;  Rex  v.  Johf^ 
son,  1  Strange,  579,  2  Ld.  Raym.  1333;  Re 
Lloyd,  3  Mann,  k  G.  547,  4  Scott,  N.  R.  200; 
Re  Doyle,  Clarke  Ch.  154;  Queen  v.  Clarke^ 
7  El.  k  Bl.  186;  Re  Race,  26  L.  J.  Q.  B.  N. 
S.  169;  Forsyth,  Custody  of  Infants,  52  Law 
Lib.  §§  44,  74. 

There  is  right  on  the  part  of  the  child  as 
well  as  of  the  parent.  The  right  of  the  lat^ 
ter  has  never  in  this  country  been  held  abso- 
lute, as  plaintiff  claims.  The  welfare  and 
happiness  of  the  child  have  always  been  "the 
pole  star,"  guiding  the  courts  in  their  settle- 
ment of  these  controversies. 

9  Am.  k  Eng.  Enc.  Law,  p.  241;  Church, 
Habeas  Corpus,  S  446. 

Waikins,  J.,  delivered  the  opinion  of  the 
court: 

The  present  appeal  involves  the  consider- 
ation of  an  application  addressed  to  the  judge 
of  the  district  court  for  a  writ  of  habeas  cor- 
pus and  the  prayer  of  the  petition  is  that  the 
mother  superior  of  the  St.  Alphonsus  Con- 
vent of  Mercy,  who  is  known  to  petitioner 
as  Sister  Philomena,  be  cited  to  answer,  and 
that  a  writ  of  habeas  corpus  issue,  di- 
rected to  said  mother  superior,  commanding 
her  to  produce,  on  the  day  specified,  the  body 
of  Maria  Theresa  Prieto,  and  that  after  trial 
petitioner,  her  mother,  "be  declared  entitled 
to  the  care,  control,  and  custody  of  said 
child,  and  that  said  child  be  delivered  into 
her  custody."  The  petitioner  alleges  that 
her  said  daughter  is  the  issue  of  her  mar- 
riage with  her  late  husband,-  Jose  L.  Prieto ; 
that  said  daughter  Maria  Theresa  was  bom 
in  the  island  of  Cuba  on  the  15th  of  October, 
1881,  and,  being  a  minor,  petitioner  is  en- 
titled to  her  care  and  custody.  She  further 
represents  that  she  had  at  all  times  the 
''care,  keeping,  and  custody  of  her  said  child, 
and  has  at  no  time  consented  to  part  there- 
with ;  that  she  always  provided  for  her  said 
child  as  was  her  duty,  and  in  accordance 
with  her  station  in  life;  that  owing  to  the 
insurrection  prevailing  in  the  island  of  Cuba 
in  the  early  part  of  the  year  1898,  and  in  or- 
der to  protect  and  better  care  for  said  child 
during  the  period  of  said  insurrection,  your 
petitioner  removed  with  said  child  to  ths 
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United  States,  and,  in  order  to  give  said 
ehild  the  advantages  and  benefits  of  an  educa- 
tion, placed  her,  for  that  purpose,  in  St.  Al- 
phonsus  Convent  of  Mercy,  in  this  city,  and 
which  is  presided  over,  as  she  is  informed 
and  believes,  by  a  reverend  mother  superior, 
who  is  known  in  the  administration  of  the 
affairs  of  the  conv^it  as  Sister  Philomena; 
and  that  the  directions  of  petitioner  to  those 
in  charge  of  said  institution  were  to  educate 
her  said  daughter  so  as  to  properly  qualify 
her  for  the  duties  and  responsibilities  of  life, 
and  in  accordance  with  her  station  in  life." 
Petitioner  further  represents  "that  she  is  a 
communicant  of  the  Roman  Catholic  Church, 
and  that  it  was  with  the  desire  that  her  said 
child  might  receive  the  advantages  and  train- 
ing of  the  said  church,  as  well  as  for  the  ed- 
ucational purposes  aforesaid,  that  she  placed 
her  said  daughter  temporarily  in  said  con> 
vent."  She  further  represents  "that  until 
the  war  terminated  she  was  without  avail- 
able means  to  take  charge  of  said  child,  and 
return  to  their  home  in  the  island  of  Cuba, 
but  that  at  the  termination  of  said  war  she 
requested  her  said  child  to  return  to  their 
home,  but  that,  owing  to  the  influence  exer- 
cised upon  her  said  child  by  those  in  charge 
of  said  St.  Alphonsus  Convent  of  Mercy,  she 
was  persuaded,  as  she  is  informed  and  be- 
lieves, to  refuse  to  return;  and  being  im- 
pressed with  the  idea  and  belief  that  any 
attempt  upon  her  part  to  return  to  their 
home  would  be  violative  of  the  laws  of  the 
church  and  sacrilegious,  entailing  upon  her 
Divine  displeasure  and  consequent  punish- 
ment," her  said  child  declined  to  return  with 
her  to  their  home.  Petitioner  further  rep- 
resents "that,  while  she  is  a  firm  believer  in 
the  church  of  which  she  is  a  communicant, 
she  will  not  yield  her  maternal  authority, 
and  the  care,  custody,  and  control  of  her 
child  to  the  church."  She  represents  further 
"that  she  has  made  every  effort  to  secure  the 
custody  of  said  child,  who  is  convalescing 
from  a  severe  illness,  and  that  she  has  made 
frequent  visits  to  said  convent,  and  asked 
to  see  and  converse  with  her  child,  but  has 
never  been  able  to  do  so,  except  in  the  pres- 
ence and  hearing  of  one  of  the  sisters  or  at- 
tendants of  said  institution";  that  she  "is 
entitled  as  ^foresaid  to  the  care  and  custody 
of  the  person  of  her  said  child,  and  the  con- 
trol of  her  education  during  her  minority, 
and  'that  neither  the  sisters  connected  with 
said  convent,  nor  anyone  else,  has  the  right, 
against  the  will  and  consent  of  petitioner, 
to  the  care  and  custody  of  said  child,  and 
that  it  is  the  desire  of  the  petitioner  to  take 
her  said  child  to  her  home,  in  Cienfuegos, 
Cuba,  where  she  is  able  and  willing  to  pro- 
vide, care  for,  and  educate  her  said  child." 
She  further  represents  "that  said  child,  by 
the  influence  exercised  over  her  at  said  con- 
vent, and  by  the  supervision  and  restraint 
to  which  she  is  subjected,  is  deprived  of  her 
Hberty.  and  is  now  in  said  convent,  under  the 
eontrol  and  direction  of  the  sisters  thereof, 
against  the  consent  and  wish  of  petitioner, 
who  has  made  frequent  demands  for  the  cus- 
tody of  said  child,"  without  avail.  She 
further  represents  that  "she  has  means  and 
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property  in  the  island  of  Cuba,  at  or  near 
uienfuegos;  that  said  child  was  born  and 
reared  there;  that  her  family  and  your  peti- 
tioner all  reside  there;  that  previous  to  his 
death  the  father  of  said  child,  who  followed 
the  profession  of  a  notary,  had  property  and 
interests  there,  and  resided  there  until  his 
death;  and  that,  by  petitioner  securing  the 
custody  of  said  child  and  taking  her  to  her 
home,  she  will  have  the  care  and  direction  of 
a  mother,  and  be  surrounded  by  her  relatives 
and  family  connections." 

Upon  the  foregoing  petition,  the  judge  a 
quo  entered  an  order  that  a  writ  of  habeas 
corpus  issue,  and  be  made  returnable  as 
prayed  for,  directing  the  civil  sheriff  to  serve 
and  execute  the  process.  In  accordance  with 
the  said  order  a  writ  of  habeas  corpus  was 
issued,  and  addressed,  "To  the  Mother  Su- 
perior of  the  St.  Alphonsus  Convent  of 
Mercy,  known  as  Sister  Philomena."  That 
writ  directed  the  production,  before  the 
honorable  district  court,  of  "the  body  of 
Maria  Theresa  Prieto,  and  [commanded  the 
respondent]  to  then  and  there  show  cause 
why  [she]  detains  said  minor  child,  and  why 
said  minor  child  should  not  be  given  into 
the  care  and  custody  of  the  plaintiff  herein, 
her  mother,  Mrs.  Adelina  Prieto."  Upon 
the  writ  of  habeas  corpus,  the  sheriff  re- 
turned that  he  had  made  personal  service 
"on  Sister  Philomena,  the  mother  suiperior 
of  St.  Alphonsus  Convent  of  Mercy."  The 
record  shows  that  upon  the  following  day 
an  answer  was  filed  to  the  foregoing  petition 
of  the  following  tenor,  to  wit: 

Into  court  comes  Reverend  Mother  Philo- 
mena, superior  of  the  Convent  of  Mercy,  of 
this  city,  appearing  for  herself  and  for  her 
said  convent,  who,  for  answer  to  the  petition 
and  demand  herein,  avers  that  Maria  Theresa 
Prieto  is  residing  in  Uie  Convent  of  Mercy, 
and  has  been  so  residing  for  about  a  year; 
that  during  said  period,  her  necessities  have 
been  supplied  to  her,  even  to  musical  instruc- 
tions by  said  convent,  without  charge  or  re- 
muneration of  any  kind.  Appearer  says 
that  said  Maria  Theresa  Prieto  is  and  has 
been  in  said  convent  entirely  of  her  own 
volition ;  that  she  is  and  has  been  always  free 
to  stay  or  to  depart,  as  suits  her  best.  Ap- 
pearer specially  denies  that  said  Maria 
Theresa  Prieto  has  been  impressed  by  her,  or 
by  any  inmate  of  said  convent,  with  the  idea^ 
as  alleged  in  the  petition,  that  to  leave  said 
convent  *  would  be  violative  of  the  laws  of  the 
church,  and  sacrilegious,  entailing  upon  her 
Divine  displeasure  and  consequent  punish- 
ment.* It  is  averred,  on  the  contrary,  that 
the  rules  of  the  Order  of  Mercy  positively 
prohibit  the  reception  of  any  member  who 
has  not  been  long  and  closely  tried,  in  order 
to  ascertain  whether  the  applicant  is  fully 
determined  to  pursue  the  life  of  a  religieuse, 
and  understands  fully  the  obligations  and 
duties  of  the  religious  state,  and  that  the 
laws  of  the  Catholic  Church  do  not  permit 
the  administration  of  religious  vows,  except 
to  those  whose  wish  to  be  so  bound  has  been 
clearly  manifested,  and  who  have  shown 
their  disposition  and  proved  their  steadfast* 
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ness  by  a  trial  of  sufficiently  long  duration ; 
that  accordingly  no  one  is  admitted  to  the 
Order  of  Mercy  until  she  has  remained  at 
least  six  months,  and  ordinarily  longer,  as 
a  postulant,  and  then  two  years  additional, 
and  ordinarily  longer,  as  a  novice ;  that  after 
having  thus  persevered  at  least  two  years  and 
a  half  in  the  vocation,  and  having  shown 
themselves,  by  their  conduct  during  said 
probation,  proper  subjects  for  the  order,  and 
being  of  fuU  age,  then  only  is  an  applicant 
allowed  to  take  her  vows  and  enter  the  Order 
of  Mercy.  Appearer  shows  that  during  all 
of  said  long  period  of  probation  the  appli- 
cant is,  and  well  knows  herself  to  be,  free,  in 
fact  and  in  conscience,  to  depart  at  her 
pleasure;  and  it  is  averred  that  the  rules  of 
all  other  religious  orders  of  the  Catholic 
Church  are,  as  appearer  is  informed  and  be- 
lieves, substantially  the  same.  Appearer 
shows  that  the  plaintiff  herein,  mother  of 
said  Maria  Theresa  Prieto,  has  always  been 
allowed  access  to  her  daughter  during  rea- 
sonable hours,  and  that  all  allegations  that 
the  interviews  between  mother  and  child 
were  under  surveillance  are  untrue.  It  is 
further  averred  that  said  Maria  Theresa 
Prieto  is  free  to  declare  for  herself,  in  the 
presence  of  the  court,  whether  she  wishes  to 
depart  from  the  convent  or  to  remain  therein ; 
that  if  she  elects  to  remain,  and  this  court 
recognizes  her  freedom  of  election,  then  ap- 
pearer is  not  disposed  and  will  not  close 
against  her  the  doors  of  the  convent.  Where- 
fore appearer  prays  to  be  hence  dismissed, 
with  costs,  and  for  general  relief. 

[Signed]     Sr.  M.  Philomena,  M.  Sup. 

The  foregoing  answer  or  return  to  the 
writ  of  habeas  corpus  was  sworn  to. 

Upon  the  issues  thus  joined,  a  trial  was 
had,  and  testimony  was  taken  both  for  the 
relatrix  and  respondent;  and  thereupon  the 
judge  a  quo,  "considering  the  law  and  evi- 
dence to  be  in  favor  of  the  respondent  and 
against  the  relatrix,  for  the  reasons  orally 
assigned,  and  reduced  to  writing  afterwards, 
ordered  that  the  application  for  the  writ  of 
habeas  corpus  be  discharged  at  relatrix's 
costs,  and  from  that  judgment  the  latter 
prosecutes  this  appeal. 

In  the  course  of  his  reasons  for  judgment 
the  judge  said :  "I  don*t  think  that  any  per- 
son who  has  heard  the  evidence  in  this  case 
entertains  the  slightest  doubt  as  to  the  fact 
that  the  child,  Maria  Theresa  Prieto,  is  not 
held  under  restraint  by  the  sisters  of  St 
Alphonsus  Convent.  She  is  free  to  go  and 
come  as  she  pleases.  Counsel  sought  to  es- 
tablish the  fact  whether  or  not  this  yoimg 
lady  had  been  in  any  way  influenced,  or  her 
mind  poisoned,  if  that  word  can  be  used, 
so  as  to  instill  into  it  the  idea  that  she  would 
be  breaking  her  vows  and  committing  a  great 
crime  in  leaving  the  convent  at  this  time, 
if  she  saw  fit.  I  find  that  the  evidence  does 
not  justify  any  such  charge.  The  young 
lady  appears  to  be  intelligent,  and  a  person 
of  her  own  mind ;  and  she  has  reached  the  con- 
clusion to  become  a  nun,  and  she  has  reached 
this  conclusion  of  her  own  volition.  I  find 
that  the  mother  has  not  consented  to  her 
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daughter  becoming  a  nun,  except  on  one  oo> 
casion,  when  she  momentarily  gave  her  con- 
sent. This  was  on  the  day  that  Maria 
Theresa  entered  the  convent^  and  it  was  that 
consent  that  the  young  girl  took  advantage 
of  to  enter  the  convent,  before  the  permission 
could  be  recalled.  The  question,  then,  is 
whether  or  not  the  mother  is  entitled  to  the 
possession  of  the  child.  The  evidence  shows 
that  the  girl  is  very  nearly  eighteen  years 
of  age."  The  judge  then  cites  and  analyzes 
several  decisions  of  this  courts  and  the  pro- 
visions of  article  218  of  the  Bevised  Civil 
Code,  and  observes:  "The  courts  of  the  dif- 
ferent states  have  repeatedly  decided  such 
questions  upon  writs  of  habeas  corpus,  and 
held  that  minors  of  a  certain  age  have  the 
right  to  choose  their  own  domicil.  That  fur- 
nishes a  reasonable  authority,  as  it  were,  for 
f'ving  to  article  218  the  interpretation  that 
place  upon  it," — that  is  to  say,  that  "the 
word  'quit'  means  to  leave  permanently;  and 
therefore  a  proper  interpretation  of  article 
218  would  be  thiat  a  person  under  the  age  of 
puberty  cannot  leave  the  paternal  domicil 
permanently,  and  that  one  over  the  age  of 
puberty  can." 

An  examination  of  the  testimony  shows 
the  following  facts:  That  the  relatrix  Mrs. 
Adelina  Prieto,  was  the  wife,  and  is  now  the 
widow,  of  Jose  L.  Prieto,  and  resides  in  Cien- 
fuegos,  Cuba,  and  is  temporarily  sojourning 
in  the  city  of  New  Orleans;  that  she  is  a 
native  of  the  island  of  Cuba,  and  was  bom, 
baptized,  and  married  there;  that  her  hus- 
band was  a  native  of  the  island,  and  was 
born,  baptized,  married,  and  died  there; 
that  she  and  her  husband  always  lived  there, 
and  that  her  husband  died  there  on  the  23d 
day  of  November,  1893;  that  he  was,  by  pro- 
fession, a  notary,  and  at  his  death  left  quite 
a  valuable  estate;  that  there  were  seven  chil- 
dren, issue  of  that  marriage, — ^five  daugh- 
ters and  two  sons;  that  the  subject  of  this 
controversy,  Maria  Theresa, — the  young  girl 
then  present  in  court,  and  pointed  out, — is 
one  of  the  daughters,  and  the  youngest  of 
them,  being  seventeen  years  of  age;  having 
been  bom  on  the  15th  of  October,  1881. 

The  statement  of  the  relatrix  is  that  she 
arrived  in  the  city  of  New  Orleans  on  the 
27th  of  November,  1898,  acooqapanied  by 
Maria  Theresa  and  another  daughter,  and 
that  one  of  her  sons  also  accompanied  her; 
that  after  her  arrival  she  left  the  two  daugh- 
ters in  the  St.  Alphonsus  Convent  of  Mercy, 
the  defendant,  "to  leam  the  English  lan- 
guajfe;"  that  her  daughter-in-law  acoom- 
panied  them  to  the  convent.  She  states  that 
she  is  a  Catholic  in  her  religi<m,  and  that 
while  they  were  in  attendance  upon  the  con- 
vent they  boarded  at  the  narocfaial  sdiool, 
but  that  she  never  surrendered  her  mater- 
nal control  over  her  child  to  the  Convent  of 
Mercy;  that  she  had  always  fully  provided 
her  children  with  everything  they  required, 
according  to  their  station  in  life;  that  she 
occasionally  visited  her  daughter  ia  the  con- 
vent, and  on  those  occasions  she  informed 
the  sister  that  she  was  not  satisfied  to  have 
her  child  in  the  convent,  and  that  she  wanted 
her    (referring    to    Maria    Theresa).    She 
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states  that  on  these  ocoasions  her  daughter 
expressed  "a  willingiiess  to  return  to  her, 
and  to  her  custody  and  keeping;"  that  on  one 
occasion  her  daughter  asked  her  "for  money 
to  pay  her  passage,  and  enough  means  to  buy 
clothes,  and  so  on."  The  witness  indicates 
the  time  as  being  just  before  her  daughter 
became  sick  in  the  convent.  The  witness 
then  states  that  her  daughter  expressed  this 
desire  in  a  letter  written  to  her  while  in 
Cuba,  and  that  "she  secured  the  authoriza- 
tion for  the  payment  of  her  passage  or  trip 
to  Cuba  through  the  Morgan  Line."  .That 
letter  was  filed  in  eTidenoe,  and  is  of  the  fol- 
lowing tenor: 

8.  F.  B.  Morse,  Esq., 

G.  P.  ft  T.  A.  Southern  Paoifio  Company, 

New  Orleans,  La. — 
Dear  Sir: 

On  presentaticm  of  this  letter,  please  fur- 
nish Miss  Theresa  Prieto  one  first-dass 
ticket,  New  Orleans  to  Havana.  The  amount 
of  this  order  will  be  duly  credited  to  the 
steamer  for  which  this  ti<3cet  is  issued. 

Very  truly,  yours, 
Qoldband  Co. 
Havana^  June  28d,  1800. 

Then  follows  this  interrogation: 

Q.  Ask  her  if  it  was  in  consequence  of  the 
letter  that  she  received  from  her  daughter, 
expressing  a  willingness  to  return  home, 
that  this  order  was  procured. 

A.    Tes,  sir. 

Q.  Ask  her  if  that  letter  that  her  daughter 
wrote  her  was  written  in  her  name,  the  name 
by  which  she  was  baptized,  Maria  Theresa, 
or  was  it  written  in  a  name  which  she 
adopted,  or  which  the  family  gave  her,  of 
Oonehita,  or  Chita,  or  Tata,  and  why  it  was 
done. 

A,  She  says  that  the  letter  was  in  her  own 
handwriting,  and  using  her  family  name,  but 
in  the  paragraph  thereof,  in  the  same  letter, 
she  used  the  colloquial  name  given  her  by 
the  family,  as  Tata. 

Q.  Did  she  give  any  reason  for  that,  at 
any  time, — why  she  wrote  in  that  name,  and 
not  in  the  name  of  Maria  Theresa? 

A.  She  says  it  was  used  in  a  postscript. 

Q.  Ask  her  when  she  came  bade  here  to 
her  daughter, — when  was  it? 

A.  On  the  23d  of  July  last. 

Q.  Ask  her  how  often  she  has  seen  her 
daughter  sinoe  the  23d  of  July  in  tiie  con- 
vent about. 

A.  During  a  period  of  ten  days  she  went 
every  day  for  six  or  seven  times. 

Q.  How  often  after  the  ten  days  did  she  re- 
peat her  visits  to  the  convent? 

A.  After  that  period  of  ten  days  she  went 
about  two  or  three  times,  because  she  was 
sick. 

Q,  That  is  the  reason  she  did  not  go  more 
often. 

A.  Yes,  sir;  she  was  side,  and  was  at- 
toaded  by  a  physician. 

— ^That  is  to  say,  the  witness  was  sick. 
It  will  be  observed  from  the  foregoing  in- 
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terrogation  that  the  witness  testified  through 
an  interpreter,  she  speaking  no  English ;  her 
native  tongue  being  Spanish.  The  follow- 
ing is  a  continuation  of  her  testimony: 

Q.  Ask  her  if,  at  any  of  the  interviews  she 
had  with  her  daughter, — I  speak  of  the  last 
time,  sinoe  her  return  to  the  States, — 
whether  her  daughter  ever  expressed  a  desire 
to  go  back  home. 

A.  She  says  her  daughter  said  to  be 
patient;  she  was  willing  to  go  home. 

Q.  By  the  Court.  That  Maria  Theresa, 
her  daughter,  told  her  (the  witness)  that  she 
(the  daughter)  was  willing  to  go  home, — ^to 
go  with  her? 

A.  Tes.  To  be  patient;  that  she  was  will- 
ing to  go  with  her. 

Q.  By  Counsel.  Did  your  daughter  give 
any  reason  when  she  expressed  a  willingness, 
but  to  be  patient?  Did  she  give  any  reason 
why  to  be  patient?  And  if  she  had  to  get 
anybody  else's  consent,  and,  if  so,  what  did 
she  say? 

A.  She  says  what  she  always  said.  She 
told  her  to  be  patient;  that  she  wanted  to 
have  a  talk  with  the  mother  superior. 

Q,  That  she  wanted  to  have  a  talk  with 
the  mother  superior,  or  that  Theresa  wanted 
to  get  the  consent  of  the  mother  superior? 

A.  She  says  that  the  answer  was,  to  be 
patient,  and  that  she  was  going  to  talk  with 
the  mother  superior ;  that  she  was  very  good, 
and  undoubtedly  she  would  give  her  permis- 
sion to  leave  the  convent. 

Q,  That  who  was  very  good?  I  know  that 
she  means  the  mother  superior,  but  it  don't 
appear  on  the  record  that  way. 

A.  Mother  Philomena. 

Q.  By  the  Court  Who  is  Mother  Philo- 
mena? 

A.  By  Counsel.  The  reverend  mother  su- 
perior of  St.  Alphonsus  Convent  of  Mercy. 

Q.  By  Counsd.  Ask  her  to  state  the  dr- 
cumstances  under  which  Maria  Theresa  left 
her  home  and  entered  the  convent. 

A.  I  don't  know. 

Q.  By  the  Court.  Ask  her  if  she  does  not 
know  how  her  daughter  got  to  the  convent  at 
all. 

A.  She  says  one  day  the  young  lady, 
Theresa,  left  home  and  went  to  the  convent 
for  the  purpose  of  learning  English,  and  she 
was  accompanied  by  other  parties. 

Q.  Convent  here,  or  in  Cuba? 

A.  The  convent  here.  And,  when  the  other 
young  ladies  returned  home,  she  asked  where 
was  Theresa.    The  ladies'  answer  was  that 
Theresa  remained  in  the  convent,  and  sb«i 
wanted  to  remain  there;  and  it  was  due  to 
that  matter  that  she  fell  sick,  and  so  on 
And  that  was  when  she  went  to  the  coo 
vent  four  or  five  days  after  and  she  found 
the  Mexican  who  interpreted  the  converse 
tion. 

The  conversation  here  referred  to  is  one 
that  took  place  in  the  convent,  and  the  Mex- 
ican referred  to  was  a  gentleman  who  inter- 
preted what  Maria  Theresa  said  to  the  sis- 
ters, who  did  not  speak  Spanish. 
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Q.  Ask  her  if  her  daughtw  was  in  a  con- 
vent  in  Cuba,  and  ask  her  whether  she  is 
testifying  about  a  oonyent  here  or  in  Cuba. 

A.  She  says  all  references  to  a  convent 
is  about  the  convent  here.  She  never  was  in 
any  other  oopvent  than  the  one  here  in  New 
Orleans. 

Q.  Ask  her,  then,  if  she  brought  h^ 
daughter  here  herself  and  put  her  in  the  con- 
vent, and  how  long  ago  it  was,  giving  dates. 

A.  She  says  that  she  has  already  stated 
to  the  courts  no,  and  that  that  question  was 
heard  here  already. 

Q,  Ask  her  to  state  it  again. 

A.  She  says  that  she  never  placed  her  in 
the  convent;  that  she  (Maria  Theresa) 
went  with  her  (witness's  daushter-in-law, 
and  it  was  for  the  purpose  of  learning  the 
English  language. 

Q.  J  want  to  establish  when  and  where 
she  got  into  the  convent.  She  went  through 
the  gates  of  the  convent  once,  and  I  want 
to  know  when  and  where  and  how  she  went 
through  them. 

A.  She  says  she  is  not  positive  whether  it 
was  in  April  or  May  of  last  year. 

Q.  Where! 

A.  The  Convent  of  Mercy  in  New  Orleans. 

Q,  Ask  her,  was  she  (the  witness)  here 
at  the  time^  in  New  Orleans? 

A,  Yes,  sir. 

Q.  Then  ask  her  if,  after  the  daughter  was 
in  the  convent,  she  (the  witness)  returned 
to  Cuba?  Is  that  the  story,  as  I  understand 
it? 

A.  She  says  that,  after  the  young  lady 
went  into  the  convent,  she  (the  mother) 
went  to  the  island  of  Cuba  on  business ;  that 
she  (the  daughter)  was  left  behind  because 
she  was  not  willing  to  go.  She  says  she  al- 
ways offered  her,  when  her  brother  Pietro 
returned  to  Cuba«  that  she  would  go  with 
her  brother. 

Q.  Ask  her  if  she  left  her  at  school  in  the 
convent,  or  did  the  daughter  intend  to  stay 
here,  to  enter  the  convent  as  a  sister, — 
whether  or  not  she  left  her  daughter  here  to 
go  to  school,  or  whether  her  daughter  re- 
mained because  she  wanted  to  go  into  the 
convent. 

A,  She  answers  that  she  left  the  city,  and 
didn't  take  her  because  her  daughter  wanted 
to  remain  in  the  convent,  with  a  promise  to 
go  to  the  isle  of  Cuba  when  this  brother 
would  return. 

Q,  Please  understand  exactly  what  I  want 
to  know.  What  I  want  to  know  is  whether 
this  young  lady  was  left  as  a  student  in 
the  convent,  or  whether  she  was  left  there  to 
enter  the  order. 

A.  She  says  she  never  left  her;  that  she 
remained  there  at  her  own  will,  under  the 
idea  of  taking  the  veil. 

Q.  Ask  her,  if  she  (the  witness)  knew  at 
the  time  that  she  wished  to  take  the  veil. 

.4.  She  says  that  her  offer  was  aft^  she 
entered  the  novitiate,  when  her  brother  re- 
turned to  Cuba,  she  would  accompany  him, 
and  owing  to  this  promise  she  left     .    .    . 

Q.  By  the  Court.    Ask  her,  did  she  con- 
sent? 
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A,  No,  sir. 

Q,  Ask  her  how  old  her  daughter  was. 

A.  She  says  she  didn't  consent.  She  was 
satisfied,  allJiough  she  had  to  accept  it,  she 
could  not  help  it.  Her  promise  was  to  re- 
turn to  Havana  or  Cuba, — ^the  promise  of  the 
child  to  return  to  Cuba,  of  course;  that  she 
would  return  with  her  brother;  and  at  that 
time  she  accepted  it  because  she  did  not  have 
the  means  of  taking  her  away. 

Q.  Ask  her  the  direct  question  that  the 
judge  asked  her :  '^Did  she  ever  at  any  time 
consent  to  her  daughter  taking  the  v^?" 

A.  No,  sir;  never. 

Q,  Ask  her  if  she  didn't  at  all  times  ob- 
ject and  protest  against  it. 

A,  She  says  she  always  protested  and  ob- 
jected against  her  becoming  a  nun.    .    .    . 

Q.  By  the  Court.  I  asked  the  age  of  the 
daughter  at  that  time. 

A,  She  says  about  seventeen, — ^not  quite 
seventeen  years  of  age. 

Q,  By  Counsel.  Ask  her  if  she  objects 
now  to  her  daughter  remaining  in  the  con- 
vent. 

A.  She  answers  that  she  not  only  objects, 
but  she  answers,  she  is  opposed, — ^"I  am  op- 
posed to  her  remaining." 

Q.  Ask  her  whether  she  has  not  objected 
at  all  times  to  her  daughter  being  in  the  con- 
vent, except  when  she  was  there  taking  les- 
sons in  English  in  the  parochial  sdiool. 

A.  With  the  intention  of  taking  the  veil, 
she  has  always  been  opposed  to  it. 

Q.  By  the  Court.  Ask  her  whether  or  not 
the  sisters  knew  that  her  daughtcsr  intoided 
to  remain  in  the  convent  for  a  time  only, 
and  then  leave  it. 

A.  She  says  she  dont  know  whetiier  tiie 
sisters  knew  it  or  not. 

The  following  occurred  on  cross-examina- 
tion of  the  relatrix: 

0.  Now  didn't  you,  one  year  ago,  or  over 
a  year  ago,  engage  a  lawyer  to  see  about 
getting  your  daughter  out  of  the  convent? 

A.  Yes;  she  went  with  him  to  the  con- 
vent. 

Q.  Didn't  your  daughter  then  tell  you 
and  Mr.  Quintero,  the  lawyer,  that  she 
wanted  to  stay  there? 

Am  Yes   sir. 

Q.  She' did  tell  you  that? 

A.  Yes,  sir;  and  that  she  had  no  means, 
but  at  the  proper  time  she  would  bring  the 
matter  into  court. 

Q.  But  the  fact  is  that,  when  this  daugh- 
ter was  appealed  to  by  Mr.  Quintero  and  her* 
self,  that  the  daughter  told  her  and  her  law- 
yer. Mr.  Quintero,  that  she  wanted  to  re- 
main.   That  is  a  fact? 

A.  Yes,  sir. 

Q.  And  it  is  also  a  fact  that  the  mother 
superior  then  told  her  and  Mr.  Quintero 
that,  if  this  young  lady  wanted  to  go,  that 
she  was  free  to  go? 

A.  They  always  expressed  the  same  idea, 
— ^that,  if  the  child  wanted  to  go  away  from 
the  convent^  she  could  go,  and  so  on,  but  that 
they  could  not  throw  her  out. 
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Q.  That  is  what  the  mother  superior  eaid 
to  her  at  all  timesT 
A.  Yes,  sir. 

Q.  That  is,  that  they  would  not  compel 
her  to  leave  against  her  wish? 

A.  Yes,  sir.  She  says  that  she  always 
expressed  that  the  child  w%8  a  minor,  and 
she  wanted  to  take  her  out  of  the  convent. 
Q.  Ask  her  if  she  didn't  go  back  to  the 
isle  of  Cuba  after  that  interview,  and  ex- 
pressed to  Mr.  Quintero  and  the  sisters  that 
she  would  let  things  stay  as  they  were. 

A.  No,  sir;  she  says  as  soon  as  she  was 
able  to  she  would  return  for  her. 

Q.  Did  she  say  that  to  Mr.  Quintero? 
A.  No,  sir;  tiiat  is  the  reason  why  she 
abandoned  the  idea  of  taking  the  child ;  and 
she  returned  to  Cuba  because  Mr.  Quintero 
asked  her  for  a  certain  amount  of  money 
that  she  could  not  provide,  but  that  Mr. 
Quintero  promised  her,  if  she  had  the  means 
to  bring  the  case  in  court,  that  she  could 
get  the  child. 

Q,  Ask  her  if  she  told  that  to  the  sister. 

A.  She  says  that  at  the  time  one  of  the 
Bisters  knew  of  the  resolution  of  the  lady, — 
the  resolution  the  mother  had  made  up  to 
take  the  child  away  from  her, — ^because  the 
sister  communicated  to  Theresa  that  she 
knew  that  her  mother  was  taking  steps  to 
take  her  through  the  court,  and  impressed 
her  with  the  resolution  to  take  h^  to  Cuhft. 

Q.  I  want  to  find  out  positively  from  this 
lady  whether  she  wishes  to  be  understood  as 
testifying  that  she  didn't  have  utitrammeled 
intercourse  with  her  daughter  at  the  Convent 
of  Mercy  when  she  was  there. 

A.  She  says  that  sometimes  she  saw  her, 
but  at  other  times  she  was  prevented  from 
■eeing  her,  on  the  excuse  that  she  was  out, — 
the  young  girl. 

Q.  I  want  to  know  whether  she  was  spied 
on  by  the  sisters. 

A.  No,  sir;  she  says  she  can't  swear  to 
■omething  she  don't  know. 

Q.  Ask  her,  did  she  see  any  spying? 

A.  She  says  several  times  she  used  to  see 
sisters  around,  and  she  don't  know  the  Eng- 
lish language. 

Q.  Can  she  swear  that  anybody  was  in  the 
room  when  she  was  there,  listening  to  what 
she  was  saying? 

A.  She  says  she  can't  swear,  because  some- 
times there  were  other  parties  there,  in  the 
parlors,  and  she  can't  say  whether  they 
listened  or  not. 

Q.  Ask  her  if  she  was  not  in  the  convent, 
in  a  room  with  her  daughter,  without  any- 
one else  being  in  the  room. 

A.  Yes,  sir. 

Q.  Ask  her,  wasn't  it  as  a  rule  that  she 
was  in  the  room  with  her  daughter  alone? 

A.  Sometimes  she  was  alone  with  her 
daugh'ter,  and  very  often  she  met  other  peo- 
ple there. 

Q.  Other  visitors? 

A.  Yes,  sir. 

Q.  You  saw  your  daughter  in  the  parlor? 

A.  Yes,  sir. 

Q.  And  sometimes  there  were  other  visi- 
tors in  the  parlor,  also? 
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A.  Yes,  sir. 

Q.  That  is  what  she  l  j^uU  by  people  be- 
ing there,  isn't  it? 

A.  Yes,  sir;  some  sisters  with  other 
friends. 

Q.  She  says  that  two  of  the  sisters  speak 
Spanish.    Ask  her  who  they  are. 

A.  Sister  Lucretia  is  one.  The  other,  I 
don't  know  her  name. 

Q.  How  did  she  know  that  they  spoke 
Spanish  ? 

A.  Because  they  spoke  with  her. 

Q.  I  want  to  know  whether  she  swears 
that  those  two  sisters  were  standing  any- 
where near  her  daughter  and  herself  when 
she  spoke  to  her  daughter  in  Spanish  ? 

A.  Only  once,  and  that  was  at  the  time 
when  she  was  sick,  and  they  went  with  the 
two  sisters;  and  when  the  conversation  was 
begun  between  the  daughter  and  the  mother 
the  two  sisters  sat  oA  the  bed,— one  at  the 
foot,  and  one  at  the  head. 

Q.  That  is  the  only  occasion  when  these 
two  sisters  were  present? 

A.  On  one  occasion  she  went  to  the  con- 
vent to  see  her  daughter,  and  there  was  a 
misunderstanding  about  the  name  of  the 
daughter.  They  supposed  she  asked  for  Miss 
Antolina,  and  that  was  settled  by  an  ex- 
planation. At  the  time  Sister  Lucretia 
came  and  spoke  in  Spanish  with  the  daughter 
and  her. 

Q.  That  was  the  only  occasion? 

A.  Yes,  sir. 

Q,  Ask  her,  when  she  was  sick  was  not  her 
daughter  allowed  to  visit  her? 

A.  Yes,  sir. 

Q.  How  often? 

A.  The  daughter  went  to  see  the  mother 
three  times. 

Q.  How  long  were  you  sick? 

A.  About  eight  days. 

Q.  Ask  her  whether  or  not  one  of  the 
sisters  accompanied  her  when  she  went,  and 
whether  that  sister  spoke  Spanish. 

A.  Yes,  sir;  Sister  Lucretia. 

Q.  Ask  her  whether  Sister  Lucretia  went 
once,  or  every  one  of  the  three  times. 

A.  Only  once. 

Q.  One  out  of  the  three  times? 

A.  Yes,  sir;  she  says  about  once  or  twice; 
and  the  other  time  the  sister  didn't  speak 
Spanish. 

It  was  developed  on  the  reinterrogation  of 
the  relatrix  that  her  daughter,  prior  to  the 
time  she  entered  the  convent,  was  at  all 
times  a  respectful  and  obedient  child,  yield- 
ing to  her  mother's  directions  and  com- 
mands; that  she  was  very  much  astonished 
at  the  sudden  change  that  took  place  in  this 
respect  after  she  went  to  the  parochial 
school. 

Q.  By  the  Court.  Ask  her,  when  did  that 
sudden  change  take  place? 

A.  She  says  ever  since  she  entered  the  con- 
vent. 

Q.  She  has  testified  that  her  daughter  has 
always  been  very  obedient.  Ask  her  whether 
or  not,  when  she  went  to  the  convoit  against 
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her  ezpreflsed  will  at  ih%  time,  her  daughter 
disobeyed  her  on  that  oocaeicm. 

A.  Yes,  sir. 

Q,  She  disobeyed  hert 

A.  Tes,  sir.  She  says  that  there  was  an 
interim  between  the  time  the  child  entered 
the  convent  and  the  time  she  left  for  Havana. 
During  that  time,  then,  the  child  entered  the 
convent,  while  she  was  absent.     .    .    . 

<^.  That  was  the  occasion  when  the  diange 
took  place? 

A.  Yes,  sir. 

Q.  Ask  her,  again,  so  as  to  fix  definitdy 
the  time  in  counsel's  mind,  whether  she  ever 
consented  to  the  child  going  into  the  oonv«nt 
and  remaining  there. 

A.  No,  sir;  never. 

On  the  part  of  the  relatrlz  a  witness  was 
introduced  who  claimed  to  have  known  her 
for  several  years, — a  lady  who  lives  in  New 
Orleans,  and  has  lived  there  for  a  great  many 
years.  In  the  course  of  her  interrogation 
the  following  occurred: 

Q.  You  know  the  daughter,  Maria 
Theresa? 

A.  Yes,  sir. 

Q,  Do  you  know  the  circumstances  under 
which  they  came  to  this  country? 

A.  Yes,  sir. 

Q.  Just  state  them  briefly. 

A.  Mrs.  Prieto  came  to  Uiis  country  on 
account  of  the  Cuban  war. 

Q,  Do  you  know  when  she  came? 

A.  Some  time  in  1896,  I  believe;  during 
November,  1896,  if  I  am  not  mistaken. 

Q.  Do  you  know  whether  she  had  any 
available  means  at  the  time? 

A.  Well,  when  they  came  here  they  wait 
housekeeping.    That  is  all  that  I  can  say. 

Q.  They  are  people  of  means  now,  so  far 
as  you  know,  and  so  far  as  common  report  is 
concerned  ? 

A.  Yes,  sir. 

Q.  Did  you  have  occasion  to  visit  the  Ccm- 
vent  of  Mercy  with  Mrs.  Prieto? 

A.  She  sent  for  me  three  or  four  weeks 
ago,  and  when  I  went  to  see  her  she  said, 
"Would  you  come  to  the  convent  with  me, 
and  see  the  mother  superior,  and  see  if  she 
will  listen  to  what  I  have  to  say?"  I  said: 
"I  would  rather  not  have  anything  to  do 
with  this  matter)  unless  you  do  things  right. 
You  know  I  am  a  Catholic  myself,  and  you 
know  I  follow  my  religion;  but,  if  you  want 
an  interpreter,  I  will  go  and  repeat  every 
word  you  say."  And  she  said,  "That  is  all  I 
want  you  for, — to  repeat  word  for  word." 
And  we  called  at  the  convent,  and  I  sent  up 
my  card,  and  some  sister  received  us,  and 
said  the  mother  superior  was  sick  and  could 
not  be  seen ;  and  so  we  left. 

Q,  Did  you  see  Maria  Theresa  on  that 
occasion  ? 

A.  No,  sir,  etc.  .  .  .  And  again  we 
called,  and  I  asked  for  the  mother  superior 
again,  and  I  think  this  sister  (pointing  to 
Mother  Inez)  came  out,  and  another,  stout 
sister,  that  speaks  Spanish ;  and  I  said,  "Are 
you  the  mother  superior?"  and  she  said, "No; 
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but  I  am  representing  the  mother  superior." 
I  said,  "That  is  what  I  want;  but,  owing  to 
Maria  Theresa's  severe  illness,  her  moUier 
here  wants  to  take  [her]  to  Cuba.  If  you 
have  no  objection,  she  will  talce  another 
sister  along,  and  defray  all  the  expenses." 
And  the  sister  .said  that  she  would  have  to 
explain  it  to  the  mother  superior,  and  that 
she  must  come  back  in  a  few  days,  "because 
we  are  now  in  retreat."  I  said,  "What  do 
you  call  a  few  days?"  and  she  said,  if  it  wis 
left  to  her  judgment, — ^three,  four,  or  five 
days.  Well,  we  called  on  the  following 
Monday,  but  I  didn't  see  the  mother  su- 
perior;  she  was  sick;  and  they  told  us  to 
come  back  in  two  days.  We  came  back,  and 
Mother  Inez  came  and  said  that  the  mother 
superior  was  quite  indisposed.  I  told 
Mother  Inez  that  the  mother  of  Theresa 
wanted  to  take  the  child  to  Cuba  with  an- 
other sister,  .  .  .  and  after  she  was  re- 
covered she  could  come  back,  and  that  she 
had  said  she  was  perfectly  willing  to  leave, 
— ^that  is,  Theresa, — and,  if  she  onoe  leaves 
here,  she  never  can  come  back.    .    .    . 

Q.  Did  Mrt.  Prieto  say  that  she  oonsented 
to  her  daughter  being  in  the  conyent? 

A.  Never,  under  no  conditions,  because, 
often,  when  anybody  spoke  to  her  about  it» 
she  always  opposed  it  and  said  she  never 
would  consent.    .    .    . 

Q,  Did  you  ever  hear  Sister  Theresa  tell 
her  mother  that  she  wanted  to  go  home? 

A.  Oh,  she  said,  in  my  presence,  to  have 
patience ;  '^f  the  mother  wants  me  to  go,  I 
will  go." 

Q,  That  is  what  Theresa  said,— that  she 
would  be  willing  to  go  h<»ne  if  the  mother 
superior  told  her? 

A.  Yes,  sir. 

Q.  And  Mrs.  Prieto  told  her  daughter  that 
the  mother  supericH*  will  never  give  her  con- 
sent; and  Mrs.  Prieto  said,  "You  see -how 
sick  I  am  from  your  opposition;"  and  she 
put  her  arms  around  her  mother  and  said, 
"I  will  go,  but  I  have  to  get  the  mother  su- 
perior's consent." 

Q.  By  the  Court.  Do  I  understand  you  to 
convey  the  impression  that  this  Miss  Prieto 
said  to  her  mother  that  it  was  her  (Miss 
Prieto's)  desire  to  leave  the  convent  T 

A.  Yes,  sir. 

Q.  By  Counsel.  But  that  she  had  to  get 
the  mother  superior's  consent? 

A.  At  one  time  she  said  thftt»  and  at  an- 
other time  she  said^  "Please  do  not  repeat  it 
to  anyone."  Those  are  the  words  of  Sister 
Theresa  in  the  parlor. 

Q.  Who  is  Sister  Theresa? 

A.  Miss  Maria  Theresa  Prieto. 

Q,  She  asked  her  mother  not  to  repes^b  that 
to  anyone? 

A.  Yes,  sir;  and  to  have  pati«ioe. 

Q.  What  was  it  th&t  she  a«ked  her  mother 
not  to  repeat? 

A.  That  her  wishes  were  to  go  back  with 
her  mother. 

Q.  That  her  wishes  wen  to  go  back  boos? 

A.  Yes,  sir. 
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Od  tbe  crou  interrogation  of  this  witness 
tlie  following  occurred : 

Q.  Mrs.  Prieto  went  [to  tlie  oonvent]  to 
make  certain  propositions? 

A,  Yes,  sir. 

Q.  And  the  object  of  the  yisits  was  to  pro- 
pound to  the  sisters  and  to  this  young  lady 
certain  propositions? 

A,  Yes,  sir. 

Q,  You  stated  that  that  proposition  was 
tliat  this  young  lady  should  be  allowed  to  go 
down  to  Cuba  to  recover  her  health? 

A.  Yes,  sir. 

Q.  And  she  waa  to  oome  again  if  she 
wished  to  come? 

A.  Yes,  sir. 

Q.  And,  if  necessary,  the  mother  of  this 
young  lady  would  pay  the  expenses  of  a 
sister  both  ways? 

A.  Yes,  sir. 

Q.  That  was  the  only  and  sole  proposition 
tliat  you  and  this  mother  went  to  discuss 
with  the  sisters? 

A.  Yes,  sir. 

Q.  Was  this  young  lady  present  when  you 
submitted  these  matters  to  the  sisters? 

A.  No,  sir;  we  only  saw  her  on  the  last  in- 
terriew,  although  that  was  the  proposition 
submitted  to  the  sisters. 

Q.  And  the  sisters  told  you  what? 

A.  That  she  was  free  to  go. 

Q.  That  she  was  free  to  go? 

A.  Yes,  sir;  but  not  to  leave  the  convent, 
and  that  the  mother  would  not  consent  at 
the  present^  but,  if  she  consented,  it  would 
be  later  on. 

Q.  Who  said  that? 

A.  Mother  Inez. 

Q.  Mother  Inez  said  that  she  would  not 
consent  because  the  mother — 

A.  Mother  Inez  repeated  the  words  half  a 
dozen  times:  If  the  mother  superior  con- 
sents, it  would  not  be  at  the  present,  but  it 
would  be  later  on,  if  she  consented. 

Q.  Why  was  it, — ^be<»iuse  this  young  lady 
was  weak? 

A.  I  cannot  say. 

Q.  Didn't  she  say  it  was  too  warm? 

A.  Yes,  sir;  that  the  mother  superior  said 
it  was  too  warm. 

Q.  The  mother  did  not  refuse  to  let  the 
ehild  go  to  Cuba,  but  she  would  not  let  her 
go  then«  because  it  was  too  warm? 

A.  If  she  would  let  her  go. 

Q.  And  that  was  the  only  answer  that  you 
got? 

A.  Yes,  sir. 

Q.  Didn't  they  tell  you  in  addition  that, 
if  she  chose  to  leave  on  her  own  accord,  she 
could  flo,  but  they  would  not  take  her  back 
again  7 

A.  No,  sir;  If  the  mother  would  consent, 
it  would  be  later  on,  [but]  she  did  not  make 
any  promise.    .    .    . 

Q.  Wasn't  what  the  daughter  stated  to 
you,  that  she  would  be  glad  if  she  could 
oome  back  again? 

A.  She  said,  if  the  mother  superior  said 
[she]  could  go,  [she]  would  go. 
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Q.  Did  she  sav  she  would  go  without  the 
mother  superior's  consent? 

A.  No«  sir;  she  told  her  mother  to  be 
patient,  and  she  would  go. 

Q.  Didn't  she  tell  her  mother  to  be  patient, 
and  the  reverend  mother  superior  would  con- 
sent? 

A.  Yes,  sir ;  and  I  put  the  decision  po  her : 
"Why  don't  you  make  the  choice?  You  see 
how  sick  your  mother  is," 

Q.  Now,  didn't  she  say  in  answer  to  that 
question,  "I  will  go  if  the  mother  superior 
consents;  and  be  patient,  and  she  will  con- 
sent?" 

A.  She  said,  "If  the  mother  superior  says 
I  can  go,  I  will  go." 

Q.  Wasn't  it  teid  all  together? 

A.  No,  sir. 

Q.  Wasn't  it  in  the  same  talk  and  in  the 
same  conversation? 

A.  Yes,  sir. 

Q.  By  the  Court:  Allow  me  to  ask  you 
one  question.  Do  I  understand  you  to  mean 
that  Miss  Prieto  stated  that  she  was  desirous 
of  leaving  the  convent  permanently,  and  that 
the  only  thing  that  prevented  her  was  that 
she  could  not  get  away  ? 

A.  She  didn't  use  the  word  "permanent- 
ly," but  she  said,  "I  will  go  if  the  mother 
superior  consents." 

Q.  What  did  she  mean  by  leaving  the  con- 
vent,— for  good? 

A.  Yes,  sir. 

Q.  You  understood  her  to  say  that  she  de- 
sired to  leave  the  order  permanently  if  she 
obtained  the  consent  of  tiie  mother? 

At  X es,  sir>     ... 

Q.  By  Counsel:  Please  give  the  exact 
words. 

A.  She  told  her  mother,  "If  the  mother 
superior  says  I  can  go,  I  will  go." 

Q,  Those  were  her  exact  words? 

A.  Yes,  sir.    .    .     . 

Q,  Did  she  say  "leave  the  convent,"  or 
"go?" 

A.  She  said  "leave  the  convent." 

Q.  You  are  positive  of  the  language? 

A.  Yes,  sir. 

Q.  Who  was  present? 

A.  Mrs.  Prieto  and  myself  and  the  young 
girl. 

Q.  Anybody  but  you? 

A.  No,  sir. 

Q.  You  are  positive,  on  your  oath,  that 
she  used  the  words,  "leave  the  convent?" 

A.  Yes.  sir. 

The  deputy  sheriff  by  whom  the  process 
was  served  on  the  defendant,  through  the 
mother  superior,  made  this  statement  in  re- 
gard to  what  occurred  at  the  time  of  the 
service:  "I  told  her  (the  young  lady)  that 
I  served  the  paper  on  Mother  Philomena, 
and  I  wanted  to  know  whether  she  was  will* 
ing  to  go  to  her  mother,  or  appear  in  court; 
and  she  didn't  know  what  to  do.  And  I  said, 
'Are  you  willing  to  go  with  your  mother?' 
And  she  said,  'Yes.  providing  that  Mother 
Philomena  says  yes.'  And  the  mother  su- 
perior came  in.  and  I  told  her;  and  she  said 
herself  that  she  would  make  no  standing  in 
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eourt,  and  she  wanted  to  let  it  go.  After  a 
while  she  said  to  me  the  second  time,  'I 
would  rather  see  Mr.  McGloin,  and  consult 
him  about  it.'  I  said,  That  is  the  right 
that  you  have,  mother;'  and  she  said>  'Well, 
then,  it  is  no  use  to  take  the  young  lady  out 
to-day.  1  will  postpone  it  until  eight  o'clodc 
to-morrow.'  .  .  .  The  girl  said  she 
would  go  provided  the  mother  superior  con- 
sented; but  she  said,  'I  would  like  to  oome 
back,  provided  the  mother  superior  would 
consent  that  she  wOuld  receive  me  in  the  con- 
vent when  I  came  back.' " 
Then  the  following  interrogation  occurred : 

Q,  In  that  discussion,  was  there  any  time 
when  she  should  have  the  privilege  of  re- 
turning discussed? 

A.  If  I  am  not  mistaken,  it  was  about 
three  years,  when  she  would  be  twenty-one 
years  of  age;  and  then  the  sister  said  she 
would  be  glad  to  take  her  back. 

Q.  The  sister  said  when  she  was  of  age  she 
would  be  glad  to  take  her  back  T 

A,  Yes,  sir;  she  would  leave  on  the 
promise  of  the  mother  superior  that  she 
would  take  her  back  when  she  was  twenty- 
one  years  of  age. 

Q,  She  said  she  would  be  willing  to  go  if 
she  could  get  back  voluntarily? 

A,  Yes,  sir. 

Q,  She  didn't  indicate  that  she  wanted  to 
abandon  her  religious  vocation? 

A.  She  didn't  say  that.  It  was  provided 
that  at  a  certain  time,  when  she  came  back, 
she  could  get  back ;  and  the  mother  superior 
told  her  yes,  she  would  receive  her  at  any 
time  she  came  back,  providing  she  was  of 

Q.  But  still  she  said  she  expected  and 
wanted  to  come  back? 

A.  Yes ;  the  supposition  is  yes,  because  she 
told  me  that  she  wanted  to  return  in  a  cer- 
tain lei^rth  of  time,  when  she  was  of  age, — 
that  is.  three  years  hence. 

Miss  Maria  Theresa  Prieto,  the  daughter 
of  the  relatriz,  who  is  the  subject  of  this 
controversy,  was  interrogated  as  a  witness 
on  the  part  of  the  respondent,  and  from  her 
examination  the  following  is  extracted: 

Q.  What  is  your  name?  Are  you  Maria 
Theresa  Prieto? 

A.  Yes,  sir. 

Q.  This  lady  who  was  on  the  stand  as  the 
first  witness  is  your  mother? 

A,  Yes,  sir. 

Q.  Are  you  living  now  at  the  Convent  of 
Mercy? 

A.  Yes,  sir. 

Q,  Are  you  an  inmate  of  the  Convent  of 
Mercy?  You  are  living  at  the  Convent  of 
Mercy? 

A,  Yes,  sir. 

Q.  How  long  have  you  been  living  at  the 
Convent  of  Mercy  as  an  inmate? 

A.  One  year  and  three  months. 

Q.  Now,  sister,  it  has  been  alleged  in  the 
petition  in  this  case  that  you  are  there 
•frainst  your  will  and  consoit.  Would  you 
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state  to  the  court  whether  that  is  a  faet  or 
not? 

A.  No,  sir;  I  am  in  the  convent  from  my 
own  free  will.  They  never  keep  me  there. 
I  am  there  just  because  I  want  to  be.  I  am 
as  free  as  a  bird.  I  can  leave  the  co^Kvent  en- 
tirely. I  am  free  to  go  home  until  I  make 
my  vows.  Nobody  keeps  me  there  but  my- 
self. 

Q.  Would  you  state  to  the  court  whether 
the  sisters  of  the  convent,  or  the  mother  su- 
perior in  there,  are  using  any  compulsion  on 
you  at  all,  please. 

A.  No,  sir;  they  always  tell  me  I  can 
leave  the  convent  if  I  want.  I  am  free  as  t 
bird  if  I  want  to  go. 

Q,  How  long  has  your  mother  been  here, 
the  last  time,  about? 

A.  She  says  she  came  here  on  the  24th  of 
July. 

Q.  Tha^  is  the  date  she  told  you  she 
arrived  ? 

A.  Yes,  sir. 

Q.  Has  your  intercourse  with  your  mother 
heea  restricted  by  the  sisters  in  any  way  dur- 
ing that  time?  Have  they  stopped  you  from 
seeing  your  mother? 

A.  No,  sir;  my  mother  used  to  oome  to  see 
me  every  day.  I  was  unable  to  go  out  of 
doors  because  I  was  sick,  and  sometimes  the 
sisters  would  pass  by  when  my  mother  wu 
there  seeing  me,  just  to  see  my  mother,  be- 
cause she  was  from  Cuba,  and  they  wanted 
to  see  her.    .    .    . 

Q.  When  you  first  went  into  the  convent, 
did  you  have  your  mother's  consent  or  not? 

A.  One  day  I  asked  her,  and  she  told  me 
yes. 

Q.  Well,  how  long  after  that  was  it  that 
you  went  in? 

A.  Two  days  after. 

Q.  Well,  when  you  went  in,  did  you  have 
your  clothes? 

A.  No,  sir ;  I  just  took  the  clothes  I  had 
with  me,  and  then  she  sent  some  after. 

Q,  How  long  after? 

A.  Oh,  a  few  days,  when  I  needed  it  I 
asked  her,  and  she  sent  them  to  me. 

Q.  Have  you  at  any  time  told  your  mother 
or  anybody  else  that  you  were  willing  to  give 
up  your  religious  vocation  andl  live  with  her 
in  Cuba? 

.4.  I  have  never  been  willing  to  lose  my 
religious  vocation.  I  have  always  been  will- 
ing to  stay  and  live  in  the  convent. 

Q.  Do  you  know  how  'long  you  would  have 
to  remain  in  the  convent  before  you  could 
take  your  final  vows? 

A.  The  sister  under  whom  I  am  says  1 
would  have  to  stay  two  and  one-half  years, 
because  I  am  under  age.  , 

At  this  point  an  objection  to  the  testimony 
of  this  witness  was  urged  on  the  part  of  the 
relatrix,  which  was  to  the  effect  ''thai  she 
has  no  consent  to  give,  so  as  to  deprive  her 
mother  of  the  parental  authority  invested 
in  the  mother  by  law."  Upon  this  objectloa 
the  court  ruled  as  follows :  ''It  seems  to  me 
that  this  is  the  very  merit  of  this  case,  and 
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I  will  refer  this  objection  to  the  merits  oEf 
the  caae." 

Q.  That  was  explained  to  you, — that  you 
would  have  to  stay  in  the  convent  two  years 
before  making  your  final  vowaT 

A.  Yes,  sir ;  they  told  me  1  could  not  make 
the  vows  until  I  was  of  age. 

g.  What  is  the  rule? 

A,  It  is  to  be  a  postulant  five  or  six  months 
or  00,  and  then  two  years  or  so,  when  you 
would  have  the  right  to  take  the  final  vows. 

Q.  You  understand  fully  that  you  cannot 
take  the  final  vows  until  you  are  of  a^T 

A,  Yes,  sir. 

Q.  I  believe  you  stated  that  you  never  told 
▼our  mother  or  anybody  else  that  you  would 
be  willing  to  give  up  your  religious  vocation, 
and  give  up  the  convent  for  good. 

A,  No,  sir ;  I  always  told  my  mother  I  was 
always  willing  to  oome  to  Cuba  with  another 
sister,  as  a  sister,  so  I  would  be  able  to  come 
back. 

Q.  That  is  all  that  you  told  your  mother, 
— that  you  are  willing  to  go  to  Cuba  as  a 
sister,  with  another  sister,  and  to  come  back? 

A.  Yes,  sir. 

Upon  cross-examination  the  following  oe- 
curred: 

Q,  How  old  are  you,  sister  T 

A,  I  will  be  eighteen  next  October. 

Q.  Your  mother  has  always  boen  a  good, 
Idiid,  affectionate,  and  devoted  mother,  has 
she  not? 

A.  Yes,  sir. 

Q.  Do  you  love  hert 

j^m  jces,  sir.     •    •    • 

Q.  How  old  is  your  mother?  Do  you 
know? 

A,  Let  me  see.    She  is  fifty-three. 

Q.  Your  father  is  dead? 

A.  Yes,  sir. 

Q.  You  are  the  youngest  child,  ain't  yout 

A,  Yes,  sir. 

Q,  Where  did  you  live  before  you  came  to 
the  States? 

A.  In  CienfuegOB,  Cuba. 

Q.  You  was  born  there? 

A.  I  was  bom  there. 

Q.  Your  mother  lives  there,  don't  she? 

A.  Yes,  sir. 

Q.  All  the  family  live  there? 

A.  Yes,  sir. 

Q.  You  have  four  sisters,  have  you  not? 

A.  Yes,  sir. 

Q,  Three  are  married? 

A.  Yes,  sir. 

Q.  And  one  is  single? 

A.  Yes,  sir. 

Q.  You  have  two  brothers? 

ix.  xeSf  sir*     ... 

Q.  Your  mother  has  always  provided  for 
joa  in  accordance  with  your  station  in  life, 
and  in  proportion  to  her  means,  and  has  al- 
ways given  yon  clothes,  and  fed  you,  and 
cared  for  you,  and  educated  you? 

A.  Yes,  sir. 

Q.  She  has  been  a  good  mother?  | 

A.  Yes,  sir. 
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Q.  You  have  no  complaint  against  her? 

A.  No,  sir;  none  at  all. 

Q,  She  is  a  good,  honest  woman,  ia  shs 
not? 

A.  Yes,  sir. 

Q,  When  did  you  first  come  to  the  state? 

A.  To  New  Orleans? 

Q.  Yes. 

A.  We  left  Havana  on  tiie  23d  of  Novem* 
ber,  1896. 

Q.  Why  did  you  leave  Cuba  and  come 
here?    Was  it  because  of  the  war  in  Cuba? 

A.  Yes,  sir;  my  mother  said  she  would 
educate  roe  here,  on  account  of  the  war. 

Q.  Your  mother  was  bom  in  Cuba? 

A.  Yes,  sir. 

Q.  She  was  a  Cuban? 

A.  Yes,  sir. 

Q.  And  your  father  was  a  Cuban? 

A.  Yes,  sir. 

Q.  And  your  sympathies  were  all  with  the 
Cubans  in  their  contest  with  Spain? 

A.  Yes,  sir. 

Q.  And  you  were  in  a  position  that  yon 
would  have  lost  all  your  property  if  the 
Spaniards  had  succeeded? 

A.  Yes,  sir. 

Q,  You  would  have  been  poor,  then,  if  you 
had  lost  all  your  property? 

A.  Yes,  sir. 

Q,  Well,  now;,  your  mother  brought  yon 
here  to  educate  you? 

A.  Yes,  sir. 

Q.  Your  brother  was  here  already? 

iL.  JL  es,  sir.    ... 

Q,  You  have  always  been  a  good  Catho- 
lic? 

A.  Yes,  sir. 

Q.  Do  you  love  your  religion? 

A.  Yes,  sir. 

Q,  Your  mother  is  a  Catholic? 

A.  Yes,  sir. 

Q,  And  the  family  are  all  Catholics? 

A.  Yes,  sir. 

Q.  And  all  are  good,  devout  Catholics, 
ain't  they? 

A.  Some  are  not. 

Q,  But  your  mother  is? 

A.  Yes ;  she  is  a  Catholic. 

Q,  Well,  now,  when  you  came  here  to  be 
educated,  who  took  you  to  the  parochial 
school  of  the  St.  Alphonsus  Convent? 

A.  My  sister-in-law.  She  was  the  only  one 
at  home  that  could  speak  a  little  English, 
and  she  went  to  the  convent,  and  spoke  to 
tibe  reverend  mother  superior  of  the  convent 
about  the  school. 

Q.  You  and  your  sister  both  went  to  the 
school  ? 

A.  Yes,  sir. 

Q.  And  you  would  go  there  in  the  morn- 
ing, and  go  home  to  lunch,  and  back  in  the 
afternoon;  and,  after  the  session  of  the 
school  in  the  afternoon  was  finished,  you 
went  home? 
A.  Yes,  sir. 

Q.  Did  you  attend  to  your  church  and  to 
your  duties  regularly? 

A.  Oh,  yes. 

Q,  You  never  told  your  mother  at  that 
time  that  you  wanted  to  become  a  nun? 

A.  Yes,  sir;  I  told  her  sometimes  I  wanted 
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to  be  a  sister;  and  sometimes  sbe  didn't 
want  to  believe  me;  and  I  told  her  I  wanted 
to  be  a  sister. 

Q,  She  always  objected,  didn't  sheT 

A,  She  objected;  but  at  last  she  just  did 
give  me  the  consents  and  I  thought  I  had  the 
vocation,  and  I  liked  to  be  a  sister  very 
much.  And  one  day  I  was  asking  my  mother, 
kneeling  down  before  her,  and  asking  her  to 
let  me  go  into  the  convent;  I  just  wanted 
to  go;  and  she  said,  "My  child,  yes;"  and  I 
went  to  the  convent,  and  told  her  I  was  going 
to  the  church  first;  and  then  I  went  into 
the  convent.  I  didn't  bring  anything  but 
just  the  clothes  that  I  needed  for  the  day, 
and  after  that  I  sent  for  my  clothes. 

Q.  Now,  at  all  times,  except  on  this  one 
occasion  to  which  you  have  referred,  when 
you  were  kneeling  down  before  your  good 
mother,  she  always  objected  to  your  ever  be- 
oominff  a  sister^  didn't  sheT 

A.  Yes,  sir. 

Q.  She  was  willing  to  make  every  sacri- 
fice— Wasn't  your  mother  a  good  Catholic, 
loved  her  church,  and  prepared  to  make  every 
sacrifice  for  the  church,  except  the  sacrifioe 
of  her  children  T 

±,  I  don't  know. 

Q.  Do  you  know  of  any  call  that  was  ever 
made  upon  your  mother,  in  your  recollection, 
as  a  memj[>er  of  her  diurch,  that  die  didn't 
respond  to? 

A.  Yes,  sir. 

Q.  She  always  responded  at  all  times  to 
her  church  T 

A.-  Not  to  them  all. 

Q,  Now,  you  say  you  went  to  the  convent 
and  you  only  took  enough  clothes  to  last  you 
that  day? 

A.  Yes,  sir. 

Q.  Now,  sister,  did  your  mother  know  at 
that  time  that  you  were  going  to  the  con- 
vent on  that  night  to  remam  T 

A.  I  don't  think  so.  I  told  my  mother. 
She  told  me  to  wait  until  Monday.  I  said, 
let  me  go  that  day.  I  am  not  sure  if  she 
knew  it  or  not.  I  told  her  I  was  going  on 
that  day«  and  she  told  me  to  wait  until  the 
next  Monday.  I  am  not  sure  if  she  knew  it 
or  not. 

Q,  Don't  you  know,  sister,  as  a  matter  of 
fact,  that  your  mother  didn't  know  that  you 
were  going  there  that  night,  and  that  your 
absence  from  home  caused  her  great  dis- 
tress? 

A.  Yes,  sir;  they  said  that  to  me;  but  she 
told  me  that  I  could  go  and  to  wait  till  Mon- 
day, because  my  brother  was  coming  the  next 
day. 

Q.  She  was  hoping  that  your  brother 
would  p€>r8uade  you  not  to  do  that  what  you 
had  made  up  your  mind  to  do? 

A.  She  told  me  to  wait. 

Q.  That  is  the  only  time  she  ever  con- 
sented, and  on  all  occasions  she  protested 
and  objected.    Isn't  that  true? 

A.  Yes,  sir. 

Q.  Y9U  spoke  of  having  your  clothes  sent 
to  you  in  Uio  convent.  Now,  isn't  it  true, 
and  isn't  it  a  fact,  that  the  only  clothes  that 
were  sent  to  you  were  two  night  dresses, 
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and  that  they  were  brought  by  a  young  lady 
who  said  that  you  were  without  a  night 
dress  in  which  to  sleep? 

A.  I  brought  night  dresses  for  that  night 
and  then  sent  for  some  more,  and  that  lady 
brought  the  night  dresses  and  some  stock- 
ings. 

Q.  But  no  other  clothes? 

A.  No,  sir;  because  the  reverend  mother 
superior  gave  me  some,  and  I  told  her  thst 
my  mother  gave  me  the  consent,  and  they 
gave  me  the  sister's  habit. 

Q,  So  Uie  only  clothes  that  yon  got*  were 
brought  to  you  by  a  young  Isidy,  and  that 
consisted  of  a  night  dress  and  some  stock- 

A.  Yes,  sir. 

Q.  Do  you  know  whether  the  mother  su- 
perior ever  asked  your  mother's  consent  for 
you  to  take  the  veil? 

A.  Of  my  mother? 

Q.  Yes. 

A.  I  don't  know.  I  was  six  months  in  the 
convent  before  I  took  the  veil;  and  once  I 
told  my  mother,  when  I  took  the  veil,  "it 
will  be  easier  for  me  to  visit  you,"  because  as 
a  postulant  I  could  not  go  so  far  away;  and 
I  told  my  mother,  when  I  took  the  veil,  that 
it  would  be  "easier  for  me  to  make  you  a 
visit  to  Cuba." 

Q.  By  the  Court.  How  soon  after  you  en- 
tered the  convent  was  it  that  your  mother 
saw  you  again? 

A.  I  went  to  see  my  mother  about  a  week 
or  two  after  I  entered.  I  went  myself  to 
see  my  mother,  because  she  was  unahle  to 
come  and  see  me.  She  was  not  very  well, 
and  I  went  to  see  her  first*  before  sIm  went 
to  see  me. 

Q.  By  Counsel.  And  didn't  your  absence 
from  your  home  cause  her  sudi  distress  that 
she  was  taken  sick,  and  didn't  she  tell  you 
that  she  was  sick  on  account  of  your  enter- 
ing the  convent? 

A.  Yes;  she  did  tell  me  that. 

Q.  So  she  was  unable  to  go  out  beeaTise  she 
was  prostrate  with  grief.    Isn't  that  tme? 

A.  Yes,  sir. 

Q.  Hasn't  your  mother  at  all  times,  ex- 
cept in  one  instance  to  which  you  refer, 
when  you  knelt  by  her  side,  and,  you  say, 
got  her  consent, — ^hasn't  vour  mother  at  all 
times  protested  and  objected  to  your  re- 
maining in  the  convent? 

A.  Sometimes,  and  sometimes  she  didnt 
tell  me  anything.  Sometimes  I  went  to  see 
her.  and  she  spoke  to  me  about  going  home. 

Q.  Hasn't  she  always  appealed  to  your  af- 
fections, and  to  your  duty  as  a  daughter  to 
go  home  with  her,  accompanied  with  the 
promise  that  after  you  had  reached  the  age 
of  majority,  and  you  still  felt  inclined  to  go 
into  the  convent,  that  she  would  have  to 
yield  her  consent?    Is  that  true? 

A.  Yes,  sir. 

Q.  Is  not  that  absolutely  true  in  every 
particular,  as  I  have  stated  it? 

A.  Yes,  sir;  she  told  me  that. 

Q.  Now,  while  I  don't  say,  and  while  1 
would  not  say,  in  the  sense  that  would  be  of- 
fensive, that  the  sisters  have  exercised  any 
improper  Infiuenoe  over  you,  because  they 
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are  sood  and  noble  women,  haven't  they  per- 
Buaded  you,  from  a  higher  sense  of  duty,  and 
in  the  sense^  as  they  believe,  that  the  true 
way  to  serve  your  G^  is  to  serve  Him  in  the 
capacity  of  a  sister? 

.1.  They  never  told  me  anything  to  cause 
me  to  stay  in  the  convent;  and,  any  time  my 
mother  wanted  to  take  me  out  of  the  con- 
venty  I  used  to  tell  the  mother,  and  she 
would  say:  "You  are  free.  You  can  leave 
any  time  you  want."  They  always  told  me 
I  was  as  free  m  a  bird«  "to  leave  whenever 
I  wailted." 

Q.  Have  not  they  always  told  you,  and  is 
it  not  true,  and  don't  you  believe  to-day,  that 
your  beet  services  to  God  Almighty  is  in  a 
capacity  that  you  will  serve  Him  as  a  sister? 

A,  I  believed  that  before  I  entered  the  con- 
vent, witiiout  the  sisters  saying  anything  to 
me. 

Q.  But  have  they  not  strengthened  you  in 
that  belief.? 

A,  They  just  told  me  many  times — ^They 
never  told  me  it  would  be  sacrilegious,  but 
I  think  myself  I  would  lose  my  soul  if  I 
went  out  of  the  convent.  I  would  lose  the 
grace  of  Ck>d.  This  is  my  own  impression, 
and  I  want  to  save  my  soul.  I  think  that 
is  the  true  way  to  serve  Qod;  not  because 
the  sisters  told  me  so,  but  because  I  believed 
that  before  I  entered  the  convent. 

Q,  You  had  that  impression  because  you 
have  always  been  a  good,  honest,  devout 
Catholic;  but  hasn't  that  belief  been  sup- 
ported and  strengthened  by  your  readings 
since  you  have  been  a  sister,  and  by  hearing 
the  good  sisters  discuss  the  duties,  the  cares, 
and  the  responsible  duties  which  rests  upon 
the  sister  in  the  service  of  Gk>d? 

A,  I  repeat  and  say  that  the  sisters  never 

Q.  You  have  not  answered  my  question. 

A.  What  is  the  question?  (The  question 
is  repeated  to  witness.) 

A.  Yes,  sir;  of  course,  that  is  our  duty, — 
to  say  all  the  truth  and  to  speak  to  the 
Lord.    .     .     . 

Q,  Didn't  you  eacpress  a  willingness  to  go 
with  your  mother,  if  Sister  Philomena  would 
not  object? 

A.  No,  sir;  I  just  said  I  would  leave  the 
convent  if  I  was  forced  to  do  so  by  law. 

Q,  If  the  judge  ordered  you  to  return  to 
your  mother? 

A.  Yes;  I  would  only  leave  that  way;  but 
I  was  not  willing  to  leave.  He  said  to  me, 
oonld  I  not  be  a  sister  when  I  was  twenty- 
one  years? — ^it  would  be  just  the  same;  and 
I  told  him  it  was  very  hard  for  me  to  leave 
the  convent  after  I  had  been  there  one  year 
and  three  months.     .    .    . 

Q.  Didn't  you  tell  them —  Think  care- 
fully. I  don't  want  you  to  say  anything 
that  is  not  true,  and  I  know  you  won't,  be- 
cause I  believe  you  respect  you  obligation 
here  in  court,  independent  of  your  vows. 
Don't  you  know  that  you  told  your  mother 
that  you  would  go  home  with  her  ? 

A.  No,  sir;  I  told  her  one  day — She  was 
crying.  I  said,  "Don't  worry  so  much,"  be- 
cause she  said  she  had  so  many  cares.  I 
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said,  "If  you  have  patience,  our  Lord  will 

one  day  reward  you. 

Q.  By  the  Court.  What  do  you  mean  Iqr 
having  patience? 

A.  It  means  not  to  despair;  to  have  pa- 
tience in  everything;  just  to  wait.  I  thought 
one  day  I  would  be  able  to  go  with  another 
sister, — to  go  to  Cuba, — if  she  was  willing 
to  pay  the  passage  for  both.  Maybe  I  could 
be  able  one  day  to  go  and  see  them  in  Cuba. 
I  noeant  to  have  patience.  In  other  words, 
we  must  all  have  patience  in  our  trials,  and 
she  thinks  it  is  a  trial  to  have  me  away  from 
her ;  and  I  told  her  to  have  patience,  and  the 
Lord  would  one  <Uy  reward  her. 

Q.  By  Counsel.  You  think  that  the  Lord 
would  reward  her  because  she  had  the  pa- 
tience to  wait  for  your  coming? 

^L.       ... 

Q,  Did  Sister  Philomena  ever  tell  you  that 
you  could  not  take  the  veil  until  you  were 
of  age? 

A.  The  sister  said  I  can  never  make  my 
vows  until  I  was  of  age, — ^twenty-one.  1 
never  could  make  my  vows,  and  I  told  my 
mother  many  times,  because  she  was  op- 
posed to  it. 

Q.  Your  mother  has  been  very  sick,  hasn't 
she,  for  the  last  two  or  three  weeks? 

A.  Yes;  she  was  sick. 

Q,  Did  you  visit  her? 

A.  Yes,  sir;  three  times. 

Q.  Witii  whom  did  you  go  on  each  of  such 
occasions  ? 

A.  Once  with  Sister  Theresa,  a  postulant; 
and  a  second  time  with  Sister  Lucretia;  an- 
other time  with  a  postulant;  I  don't  remem- 
ber her  name. 

Q.  Which  one  of  these  three  spoke  Spanish, 
or  did  all  three  of  them  speak  Spanish  ? 

A.  Sister  Lucretia. 

Q.  Do  you  know  what  caused  your  moth- 
er's recent  illness, — ^the  last  sickness? 

A.  I  don't  know«  sir. 

Q.  Wasn't  your  act  and  your  conduct  in 
refusing  to  return  with  her  to  her  home  the 
cause,  and  didn't  she  tell  you  so? 

A.  When? 

Q,  When  she  was  sick, — this  last  sick- 
ness. 

A.  She  wanted  to  see  me,  and  she  told  me 
if  I  didn't  come  home  she  would  take  me  by 
the  law  on  Monday  if  I  didn't  go  on  Monday 
morning.  I  said:  "Mother,  you  won't  do 
that  I  will  see  about  it,  and  will  think," — 
because  I  can  do  nothing  without  thinking, 
and  asking  the  Lord  what  I  am  going  to  do. 

Q.  You  wanted  time  to  think? 

A.  Y^s;  I  wanted  time  to  think,  and  ask 
my  God  to  give  me  courage;  and  I  couldn't 
go  Monday. 

Q,  You  appealed  to  Gk>d  to  give  you  wis- 
dom and  direct  you  in  the  right  direction? 

A.  Yes,  sir. 

Q.  Who  else  did  you  appeal  to  on  earth  to 
assist  you  ?  Did  you  appeal  to  anyone  on 
earth?  Did  you  speak  to  any  one  of  the 
sisters? 

A.  No,  sir. 

Q.  Not  to  one? 

A.  I  told  the  reverend    mother  that  my 
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molher  was  going  to  take  me  by  the  law; 
and  she  had  a  letter,  where  they  said  I  was 
unable  to  leave  the  convent.  I  don't  know 
who  wrote  the  letter  that  I  was  unable  to 
leave  the  convent,  and  I  went  to  the  reverend 
mother  and  told  her,  and  she  said:  "Child, 
you  are  as  free  as  a  bird.  You  can  leave 
whenever  you  want  to.  I  never  keep  any- 
body here  against  their  will,  and  you  can  go 
now  if  you  want  to." 

Q.  When  was  it  that  she  told  you  thatT 

A,  I  went  to  see  my  mother  on  a  Satur- 
day. I  think  it  was  Saturday  or  Sunday.  1 
am  not  sure. 

Q,  When  your  mother  told  you  she  was 
going  to  appeal  to  the  law  to  get  possession 
and  custody  of  you,  you  said,  by  Monday 
morning ;  you  said  you  wanted  time  to  think, 
'ihat  was  on  Monday? 

A.  No,  sir ;  sne  told  me  that  when  I  came 
on  Sunday.  The  first  was  on  Saturday.  She 
told  me  to  come  back  on  Sunday;  and  I  told 
her  I  could  not  come  back  on  Sunday,  because 
I  had  the  typhoid  fever,  and  that,  if  I  was 
able  to  go  on  Sunday,  I  would  go,  but  that  I 
would  see  her  on  Monday,  because  she  said 
she  was  going  to  take  me  out  by  the  law.  I 
said  not  to  do  that,  because  I  did  not  want 
to  leave  the  convent.     .     .     . 

Q.  Now,  Maria,  do  you  remember  the 
Mexican,  acting  as  interpreter? 

A,  Well,  sir;  I  will  tell  you.  My  mother 
thought  it  was  a  Mexican,  but  it  was  Mr. 
McCune,  a  Spanish  man. 

Q.  Who  is  Mr.  McCune? 

A,  1  don't  think  I  have  seen  him  since.  I 
never  spoke  to  him  before.  As  my  mother 
says,  he  came  one  day  there  first  when  she 
went  to  the  convent  with  Mr.  Quintero.  She 
saw  Mr.  McCune,  and  he  asked  her  if  she 
was  satisfied  for  me  to  be  in  the  convent; 
and  she  answered  no;  she  would  never  be 
satisfied  for  me  to  be  in  the  convent.  I  was 
not  present  at  all. 

Q.  She  was  not  satisfied? 

A.  No,  sir. 

Q.  You  don't  know  what  answer  he  gave 
to  the  sister  superior? 

A.  No,  sir;  I  was  not  there,  sir.     .     .    . 

Q.  You  had  a  conversation  wi£h  the  sister 
about  your  leaving  the  convent  on  your  own 
free  will,  or  your  leaving  by  the  order  of  this 
court? 

A.  No,  sir.  Yesterday,  when  I  saw  the 
gentleman  who  came  there,  Mr.  Morel,  and 
the  other  gentleman  who  came  to  me,  and 
when  she  said,  "There  is  the  lady,"  I  said, 
"Do  I  have  to  go,  reverend  mother?"  She 
said:  "I  suppose  you  will.  Because  you 
are  a  minor,  1  suppose  you  will  have  to  go." 
I  went  in  the  parlor  to  talk  with  them,  and 
they  told  me  I  would  have  to  go  with  my 
mother.  I  said  to  the  reverend  mother.  "The 
end  of  this  is,  I  will  have  to  go  with  my 
mother."  I  said,  "At  the  end  of  four  years, 
will  I  be  able  to  come  back,  when  I  am  of 
age?"  And  she  said,  "I  suppose  so,  child," 
etc. 

Q,  Now,  Miss  Prieto,  do  you  believe  it  is 
one  of  the  rules  of  that  order  that,  if  you 
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leave  that  convent  of  your  own  free  will, 
that  you  cannot  return?    .    .    . 

A.  Yes,  sir. 

Q.  You  want  to  return? 

A,  Yes«  sir. 

Q.  When  you  are  of  age? 

ii.  Yes;  because  I  have  to  go  before;  and 
if  I  am  able,  and  my  mother  consents,  I  will 
go  back.    .    .    . 

Q,  Don't  let  your  feelings  or  wishes  in- 
terfere with  your  judgment  just  now.  Down 
in  the  bottom  of  your  heart,  do  you  think 
you  wish  to  stay  there  now,  or  that  yon 
would  be  willing  to  go  with  your  mother,  if 
you  could  return  atterwards? 

A,  No,  sir;  if  I  am  not  forced,  no,  sir.  If 
the  law  don't  force  me  to  go,  I  am  willing 
to  remain  forever,  until  I  die.  Unless  the 
law  makes  me  go  with  my  mother,  1  will 
stay  always.  It  is  not  my  own  free  will  to 
go  with  my  mother,  but  my  mother  wants 
to  take  me  out;  and,  of  course,  I  will  have 
to  do  just  what  the  judge  tells  me  to  do.  I 
have  to  obey  the  laws  of  the  court. 

Q.  If  you  are  free  to  go  as  you  wish,  would 
you  go  with  your  mother?  If  you  could 
go  back  afterwards,  if  there  was  no  law  in 
it  at  all,  and  they  would  let  you  come  back 
whenever  you  wanted,  then  what  would  you 
do? 

A.  I  don't  think  I  would  ever  leave  the 
convent. 

Q.  You  don't  think,  or  are  you  sure? 

A.  Yes;  I  said  just  now  I  won't. 

Q.  Your  mind  is  not  fully  made  up  yet? 

A.  Yes,  it  is;  my  mind  is  made  up.  Yon 
know  I  have  made  up  my  mind  to  remain  io 
the  convent. 

The  Reverend  Mother  Philomena  was  in- 
troduced as  a  witness  upon  the  part  of  the 
respondent,  and  the  following  is  an  extract 
from  her  interrogation: 

Q.  Mother  Philomena,  you  are  superior  of 
the  St.  Alphonsus  Convent  of  Mercy? 

A,  Yes,  sir. 

Q,  Do  you  know  Maria  Theresa  Prieto? 

A,  Yes,  sir.  • 

Q,  She  is  an  inmate  of  your  convent? 

A.  Yes,  sir. 

Q.  And  for  how  long? 

A.  Since  May,  1898. 

Q,  Would  you  state  to  the  court  whether 
or  not  she  is  there  under  any  compulsion  or 
restriction  of  yourself  or  any  of  the  sisters? 

A.  None  whatever. 

Q.  She  is  free  to  leave,  in  consoienoe  and 
law? 

A.  Yes,  sir. 

Q.  Have  you  told  her,  or  have  any  of  the 
sisters  told  her,  that  she  would  be  oom- 
mittinff  a  sin  if  she  were  to  quit  the  convent? 

A.  No,  sir. 

Q.  When  her  mother  was  here,  did  you  al- 
low her  free  access  to  her  daughter? 

A,  Yes,  sir;  every  liberty  possible. 

Q,  Did  you  tell  the  mother  that? 

A.  I  told  it  to  her. 

Q,  Did  you  ever  have  any  espionage  on 
her? 

A.  Never. 
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Q.  Did  you  ever  put  anybody  to  hear  what  | 
the  mother  and  daughter  said  to  each  other  T 

A.  Never. 

Q.  When  she  came  to  the  convent,  do  you 
know  what  she  brought  with  her,  and  wheth- 
er any  clothes  were  sent  to  her  afterwards? 

A.  She  came,  and  a  day  or  two  afterwards 
her  clothes  came. 

Q.  Do  you  remember  what  clothes  th^ 
were  that  came? 

A.  Some  wearing  apparel.  I  didn't  ez* 
amine  them. 

Q,  You  don't  remember  the  articles  T 

A.  No^  sir. 

Q.  Did  you  have  an  interview  with  the 
mother  of  this  young  lady  about  sending  a 
sister  on  to  Cuba  with  her  daughter? 

A.  No,  sir;  I  got  a  message  asking  to  al- 
low a  sister  to  go  with  her  to  Cuba. 

Q,  You  were  sick  at  the  time,  mother? 

A.  Yes,  sir. 

Q.  What  answer  did  you  send  bade? 

A.  I  was  not  prepared  to  give  an  answer. 

Q,  Did  you  subsequently  send  an  answer? 

A.  I  said  no. 

Q.  That  you  could  not  send  a  sister  there? 

A.  Yes,  sir. 

Q.  Was  that  the  request  made  by  the 
mother  of  the  young  lady  at  that  time? 

A.  Yes«  sir. 

On  cross-examination  by  the  counsel  of  re- 
latrix,  the  following  interrogation  occurred: 

Q,  Sister,  when  Maria  first  entered  the 
school,  she  was  taking  a  course  of  English 
instructions,  was  she  not? 

A.  Yes,  sir. 

Q.  Simply  a  day  attendant  in  the  paro- 
chial school  attached  to  the  convent? 

A.  Yes,  sir. 

Q,  Did  you  ever  get  her  mother's  consent 
to  her  entering  the  convent,  personally? 

A.  Not  personally. 

Q.  Was  that  consent  ever  given  in  your 
presence? 

A.  The  young  lady  came  and  applied  for 
admission,  and  I  told  her  I  wouldn't  accept 
her  without  her  mother's  consent,  and  that 
she  could  come  as  soon  as  she  received  her 
mother's  consent.  She  came  as  soon  as  she 
received  her  mother's  consent. 

Q.  She  told  you  that? 

A.  Yes,  sir. 

Q,  You  didn't  hear  the  mother  say  so? 

A.  No,  sir. 

Q.  The  mother  never  confirmed  it  to  you? 

A,  No,  sir. 

Q,  She  always  protested? 

A.  I  had  very  little  conversation  with  the 
mother. 

Q.  On  one  occasion,  as  brief  as  the  conver- 
sation was,  she  protested  against  her  daugh- 
ter remaining  in  the  convent? 

A,  She  would  raUier  have  her  home. 

Q,  Didn't  she  object  seriously? 

A.  I  won't  say  seriously,  but  she  objected. 

Q,  Did  she  not  ask  you  to  allow  her  daugh- 
ter to  return;  you  had  no  objection? 

A,  I  have  no  objection.    She  is  free.    We 
are  not  restraining  her  at  all.    .    •    • 
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Q,  Isn't  the  rule  nearly  inflexible  in  its  en- 
forcement, that  you  only  accept  novices  or 
those  who  desire  to  become  sisters,  only  aft- 
er the  parents  give  their  consent? 

A.  That  is  for  the  most  part.  Of  course, 
when  one  is  old  enough  to  answer  for  her- 
self— But  we  always  want  the  permission  of 
the  parents. 

Q.  Particularly  when  under  twenty-one 
years  of  age? 

A,  Yes;  we  always  exact  that,  because 
they  cannot  make  their  vows  until  twenty- 
one. 

Q,  The  reason  for  that  is  because  they  are 
not  beyond  parental  control  until  twenty- 
one? 

A.  I  never  thought  of  that  part  of  it.  We 
desire  them  to  have  more  of  a  trial. 

Q.  You  want  them  with  matured  minds? 

A.  Yes,  sir;  we  want  them  to  be  there, 
and  to  understand  what  they  want  to 
do. 

Q,  Did  you  hear  her  say  anything  about 
whether  she  was  willing  or  desirous  of  leav- 
ing? 

A.  She  said,  whatever  the  court  decided^ 
she  would  do.  It  was  not  for  her  to  remain 
in  the  convent;  but  what  I  wanted  our  law- 
yer to  do  was  to  vindicate  the  community. 

Q,  Did  she,  or  not,  appear  to  approve  your 
action  in  the  matter  ?  « 

A.  I  don't  know  whether  she  did  or  not. 
I  didn't  take  notice. 

Q.  You  heard  Mr.  Morel  state,  sister,  that, 
after  you  had  been  served  with  the  papers, 
that  you  said  you  did  not  intend  to  make 
any  opposition  to  the  delivery  bf  the  child 
to  her  mother. 

A.  I  meant,  we  are  not  coming  to  court, 
because  we  don't  like  this  business;  and  to 
let  the  child  decide  for  herself. 

Q.  Wouldn't  you,  as  the  head  of  the  com- 
munity of  the  St.  Alphonsus  Convent,  as  I 
understand  you  are,  rather  that  a  mother 
with  an  achinff  heart,  appealing  here  for  the 
custody  of  a  child,  should  have  her,  than  to 
yield  to  the  unmatured  judgment  of  a  child 
of  seventeen  years  of  age? 

A.  I  am  not  yielding  to  the  judgment  of 
the  child.     I  think  that  the  judge  should  de-    ' 
cide  that,  and  we  are  willing  to  abide  by  the 
court's  decision.     .     .     . 

Q,  Then  you  are  not  here  opposing  the 
mother  for  possession  of  her  child  ? 

A.  No,  sir. 

Q.  And  in  no  manner  to  the  delivery  of  the 
child  to  the  mother? 

A.  No,  sir;  I  am  not  opposing;  and  what- 
ever the  court  decides,  we  will  abide  by. 

Q.  Are  you  opposing  it,  or  are  you  yield- 
ing obedience  to  the  writ  of  habeas  corpus? 

A.  In  obedience  to  the  writ  of  habeas 
corpus.     That  is  why  I  am  here. 

Q.  Have  you  any  cause  to  show  why  the 
child  should  not  be  given  up  to  its  mother. 
T  ask  you  as  the  head  of  St.  Alphonsus 
Convent  of  Mercy. 

A.  We  are  neutral  in  the  matter.  We 
have  no  reason  to  tell  the  child  to  go,  as  far 
as  the  community  is  concerned. 

Q.  I  am  asking  you  now,  as  tlie  head  of 
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the  St.  Alphonsus  Conyent  of  Mercy,  if  you 
have  any  cause  to  ehow  to  this  court  why  the 
application  of  Mrs.  Prieto,  the  relatrix  and 
the  mother,  should  not  have  the  custody  and 
possession  of  her  child. 

A.  I  don't  understand  the  question. 
(Question  repeated  to  the  witness.)     .    .    . 

A.  I  have  no  reason  to,  except  as  I  have 
said  before.  We  have  no  reason  to  tell  her 
to  go.    I  can't  give  you  any  better  answer. 

Q,  And  that  is  the  only  reason? 

A,  That  is  axi  that  I  can  say." 

The  foregoing  is  a  fair  analysis — and  in 
great  part  a  repetition— of  the  testimony 
which  was  adduced  on  the  trial  in  the  dis- 
trict court,  and  from  which  we  gather  the 
following  summary  of  substantial  facts,  in 
so  far  as  they  affect  the  issue  involved :  The 
relatrix,  as  a  witness,  states  that  while  her 
daughter  was  attending  the  parochial  school 
she  we»t  into  the  convent  without  her  con- 
sent; that  she  never  at  any  time  gave  her 
consent  for  her  daughter  to  enter  the  con- 
vent ;  that  she  at  all  times  protested  against 
it;  that  while  her  daughter  attended  t£e  pa- 
rochial school  she  was  accompanied  by  other 
girls,  and  on  one  occasion,  when  they  re- 
turned home  without  her,  she  inquired  for 
her,  and  was  by  the  girls  informed  that  "she 
had  temained  in  the  convent,  and  wanted  to 
remain  there."  She  further  states  that  she 
sent  her  daughter  to  the  parochial  school  to 
learn  the  English  language,  but  that  she 
never  surrendered  her  maternal  control  over 
her  on  that, account;  that  at  the  time  she 
entered  the  'convent  her  daughter  was  not 

Suite  seventeen  years  of  age;  that  while  her 
aughter  was  in  the  convent  she  occasionally 
visited  her,  and  on  such  occasions  she  in- 
formed the  sisters  that  she  was  not  satisfied 
to  have  her  in  the  convent;  that  she  subse- 
quently went  to  her  home,  in  Cuba,  and  there 
remained  for  a  time;  but  her  daughter  was 
left  behind,  she  being  unwilling  to  accom- 
pany her,  but  promising  to  accompany  her 
brother  when  he  returned  home  to  Cuba; 
that  it  was  on  this  promise  that  she  left. 
It  does  not  affirmatively  appear  from  the 
evidence  that  the  mother  had  free  and  un- 
interrupted intercourse  with  her  daughter 
when  she  went  to  the  convent  to  see  her,  ex- 
cept on  one  or  two  occasions.  The  explana- 
tion that  is  afforded  by  the  evidence  is  that 
on  one  or  two  occasions  the  mother  superior 
was  reported  sick;  on  another,  that  the 
daughter  was  quite  ill;  on  another,  that 
there  was  a  misunderstanding  as  to  the  name 
of  the  person  who  was  called  for;  and  on 
some  occasions  some  of  the  sisters  would  re- 
spond when  the  mother  superior  was  called 
for.  The  statement  of  another  witness,  who 
on  some  occasions  accompanied  i;ne  mother 
to  the  convent,  was  to  the  effect  that,  for  dif- 
ferent reasons,  they  were  denied  access  to 
the  mother  superior  frequently,  and  on  sev- 
eral successive  days.  The  return  of  the  re- 
spondent is  to  the  effect  that  the  mother 
"was  allowed  access  to  her  daughter  during 
all  reasonable  hours;"  thus  evidencing  the 
fact  that  the  mother's  visits  were  subordi- 
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nated,  in  a  certain  sense,  to  the  discretion  of 
the  mother  superior,  under  the  regulations 
of  the  convent.  It  appears  that,  on  the  oc- 
casion of  the  daughter's  visits  to  her  moth- 
er's residence  in  the  city,  she  was  accom- 
panied by  one  or  two  of  the  sisters,  some  of 
whom  were  conversant  with  the  Spanish 
language,  and  that  the  sisters  were  present 
at  the  interviews  between  the  mother  and 
daughter. .  The  mother  declares  that  her 
daughter  was  at  all  times  a  respectful  and 
obedient  child,  yielding  to  her  directions  and 
commands,  but  that  she  was  much  astonished 
at  the  sudden  change  that  took  place  in  this 
respect  after  she  first  disobeyed  her,  while  in 
attendance  in  the  parochial  school,  and  went 
into  the  convent  against  her  protest;  that 
on  all  occasions,  and  in  all  interviews  be- 
tween the  mother  and  the  daughter,  after 
the  latter  had  entered  the  convent,  she  ex- 
pressed a  willingness  to  return  home  with 
her  if  the  mother  superior  told  her  she  could 
go.  The  evidence  discloses  that  the  manifest 
object  of  the  mother's  frequent  visits  to  the 
mother  superior  was  to  gain  her  consent  for 
her  daughter  to  return  home.  It  appears 
that  the  cause  of  the  mother  having  a  friend 
to  accompany  her  on  such  occasions  was  that 
she  might  act  as  an  interpreter,  the  mother 
superior  not  being  able  to  sp^k  Spanish. 
The  statement  of  this  friend  is  that  on  one 
occasion  the  daughter  put  her  arms  around 
her  mother,  and  said,  ^I  will  go,  but  I  have 
to  get  the  mother  superior's  consent"  (or, 
in  other  words,  it  was  the  daughter's  desire 
to  leave  the  convent,  if  the  mother  superior 
would  give  her  consent) ;  that  on  one  occa-  * 
sion  the  mother  submitted,  to  the  sister  who 
represented  the  mother  superior,  a  proposi- 
tion to  allow  a  sister  to  accompany  her 
daughter  to  Cuba,  and  that  she  would  defray 
all  her  expenses,  and  her  reply  was  that, 
"if  the  mother  superior  consents,  it  would 
not  be  at  the  present,  but  would  be  later  on." 
That  witness  afllrms — and  the  statement  is 
not  denied — ^that  "Mother  Inez  repeated  the 
words  half  a  dozen  times,  If  the  mother  su- 
perior consents,  it  would  not  be  at  the  pres- 
ent, but  it  would  be  later;'"  that  on  one 
occasion  Mother  Inez  stated  that  the  mother 
superior  "did  not  refuse  to  let  the  child  go, 
but  she  would  not  let  her  go  then,  because 
it  was  too  warm."  The  deputy  sheriff  who 
made  the  service,  as  a  witness^  states  that 
when  he  served  the  process  on  the  Mother 
Philomena  he  spoke  to  the  girl,  who  was 
present,  and  asked  her  if  she  was  willing  to 
go  with  her  mother,  and  her  reply  was, 
"Yes,  provided  Mother  Philomena  says 
yes;"  but  she  also  said  that  she  would  like 
to  come  back,  provided  the  mother  superior 
would  consent  that  she  would  receive  her  in 
the  convent  when  she  came  back.  The  wit- 
ness states  that  in  the  course  of  that  con- 
versation the  question  as  to  the  time  when 
she  would  have  the  privilege  of  returning 
was  discussed,  and  It  was  stated  to  be  about 
three  years,  when  she  would  be  twenty-one 
years  of  age,  and  that  the  mother  superior 
said  "she  would  be  glad  to  take  her  back;" 
that  "the  sister  said  when  she  was  of  age  shs 
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would  be  fflad  to  take  her  back;"  that  the 
girl  said  £e,  would  leave  on  the  promiBe  of 
the  mother  superior  "that  she  would  take 
her  back  when  she  was  twenty-one  years  of 
age;"  that  the  girl  did  not  say  she  wanted 
to  abandon  her  religious  vocation,  but  that 
she  was  willing  to  go,  "provided,  at  a  certain 
time,  when  she  came  back,  she  could  [get 
into  the  convent],  and  that  the  mother  su- 
perior told  her  she  would  receive  her  at  any 
time  she  came  back,  provided  she  was  of 
age;"  ^at  "she  wanted  to  return  in  a  certain 
length  of  time,  when  she  was  of  age;  that 
iB,  three  years  hence."  The  statement  of  the 
girl  is  that  she  was  an  inmate  of  the  convent 
of  her  own  free  will  and  consent;  that  she  is 
"as  free  as  a  bird«  and  can  leave  the  convent 
entirely;"  that  she  is  free  to  go  home  until 
she  makes  her  vows;  that  the  sisters  of  the 
oonvent  and  the  mother  superior  tell  her  she 
can  leave  the  convent  if  she  wishes  to  do  so. 
She  states  further  that  she  was  aware  of  the 
fact  that  she  would  have  to  remain  in  the 
oonvent  two  and  one  half  years  before  she 
could  take  her  final  vows,  because  she  was 
under  age;  that  the  sisters  told  her  she 
could  not  take  the  vows  until  she  was  of 
age;  that  the  rule  of  the  church  is  that  one 
must  be  a  postulant  five  or  six  months,  and 
then  two  years  or  more  a  novice,  before  she 
would  have  the  right  to  take  the  final  vows; 
that  she  further  understood  tiiat  she  could 
not  take  the  final  vows  until  she  was  of  age. 
The  witness  relates  the  circumstances  under 
which  she  went  into  the  convent  as  follows: 
That  her  sister-in-law  took  her  to  the  paro- 
chial school  of  the  St  Alphonsus  Convent, 
as  she  was  the  only  one  at  home  who  could 
apeak  a  little  English,  and  she  went  to  the 
convent,  and  spoke  to  the  mother  superior 
about  the  school;  that  when  she  first  at- 
tended the  parochial  school  she  would  go  in 
the  morning,  and  back  to  lunch  in  the  after- 
noon, and  after  the  session  of  the  school  in 
the  evening  was  finished  she  would  return 
home;  that  she  told  her  mother  she  wanted 
to  become  a  nun,  but  she  did  not  want  to  be- 
lieve her;  that  one  day,  while  kneeling  be- 
fore her,  she  asked  her  mother  to  let  her  go 
into  the  convent, — "that  she  just  wanted  to 
go/' — and  her  mother  said  yes;  that  she 
went  immediately  to  the  convent,  but  did  not 
carry  any  clothes;  and  that  she  afterwards 
sent  for  her  clothes.  She  states  that,  upon 
all  other  occasions  than  the  one  related,  her 
mother  objected  to  her  becoming  a  sister; 
that  she  did  not  believe  that  her  mother 
"knew  at  that  Ume  that  she  was  going  to 
the  oonvent  on  that  night  to  remain;"  that 
she  had  told  her  mother  of  her  intention  to 
go,  and  her  mother  told  her  to  wait  until 
Monday,  but  she  said,  "Let  me  go"  that  day. 
"I  am  not  sure  if  she  knew  it  or  not.  I  told 
her  I  was  going  on  that  day  and  she  told  me 
to  wait  until  next  Monday.  I  am  not  sure 
if  she  knew  it  or  not."  Her  mother  wanted 
her  to  wait  till  Monday,  because  her  brother 
was  coming  home  the  next  day,  and  she  was 
hoping  that  her  brother  would  persuade  her 
not  to  go.  That  is  the  only  time  she  ever 
consented,  and  on  all  other  occasions  she  pro- 
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tested  and  objected.  She  said  that  when  she 
left  home  she  "brought  night  dresses  for  that 
night,  and  then  sent  for  some  more,  and  that 
a  T&dy  brought  night  dresses  and  some  stock- 
ings, but  no  other  clothes;"  that  on  this  oc- 
casion she  told  the  mother  superior  that  her 
mother  had  given  her  consent.  She  says  that 
she  went  to  see  her  mother  a  week  or  two 
after  she  entered  the  convent,  because  her 
mother  was  unable  to  come  to  see  her,  she  be- 
ing sick  at  the  time;  that,  when  she  went  to 
see  her  motJier,  she  told  her  "that  she  was 
side  on  account  of  her  entering  the  convent.*' 
She  denied  having  said  that  she  was  willing 
to  go  with  her  mother  if  Sister  Philomena 
did  not  object,  but  stated  that  she  did  say 
that  she  would  leave  the  convent  if  she  was 
forced  to  do  so  by  law;  that,  if  the  judge 
ordered  her  to  return  to  her  mother,  she 
would  leave  the  convent  in  that  way,  but 
she  was  not  willing  to  leave  otherwise.  She 
stated  that  Mother  Philomena  told  her  that 
she  could  not  take  the  veil  until  she  was 
twenty-one  years  of  age.  She  relates  the  cir- 
cumstances of  having  a  conversation  with  the 
deputy  sheriff  when  he  came  to  serve  the 
process  on  the  mother  superior,  and  states 
that  she  asked  the  reverend  mother  superior 
if  she  would  have  to  go,  and  that  she  re- 
plied :  "  'I  suppose  you  will.  Because  you 
are  a  minor,  I  suppose  you  will  have  to  go.' 
I  went  into  the  p«irlor  to  talk  with  them, 
and  she  told  me  I  would  have  to  go  with  my 
mother.  I  said  to  the  reverend  mother  that 
the  end  of  this  is,  'I  will  have  to  go  with  my 
mother,  and  at  the  end  of  four  years  I  will 
be  able  to  come  back,  when  I  am  of  age;' 
and  she  said,  'I  suppose  so,  child.'"  The 
mother  superior,  as  a  witness,  states  that 
there  is  no  compulsion  or  restriction  placed 
upon  the  girl  by  either  herself  or  the  sisters, 
and  that  she  "is  free  to  leave,  in  conscience 
and  law."  She  states  that  when  her  mother 
was  here  she  was  allowed  "as  free  access  to 
her  daughter,  as  possible."  She  says  that 
she  received  a  message  from  her  mother,  pro- 
posing to  allow  a  sister  to  accompany  her  to 
Cuba,  but  that  she  replied  that  she  was  un- 
able to  give  an  answer.  She  admits  that  she 
never  obtained  her  mother's  consent  person- 
ally to  her  entering  the  convent;  that,  when 
the  young  lady  came  and  applied  for  admis- 
sion, she  told  her  she  would  not  accept  her 
without  her  noonther's  consent,  but  that  she 
could  come  as  soon  as  she  received  her  moth- 
er's consent,  and  when  she  came  she  told  her 
that  she  had  her  mother's  consent.  She 
said  that  after  she  came  to  the  convent  she 
had  very  little  conversation  with  the  mother, 
but,  brief  as  the  conversation  was,  she  pro- 
tested against  her  daughter  remaining  in  the 
convent.  She  says  that  the  rule  of  the  or- 
der is  only  to  accept  novices,  or  those  who 
desire  to  become  sisters,  after  the  parents 
gave  their  consent;  that  is,  for  the  most 
part.  "Of  course,  when  one  is  old  enough 
to  answer  for  herself,  she  may  come,  but  we 
always  want  the  permission  of  the  parents. 
We  always  exact  that,  because  they  cannot 
take  their  vows  until  they  are  twenty-one." 
She  said  that  whatever  the  court  decided,  she 
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would  do;  that  she  was  not  yielding  to  the 
judgment  of  the  child,  but  that  she  thought 
the  judge  should  decide,  and  that  the  com- 
munity she  represented  was  willing  to  abide 
by  the  court's  decision;  that  she  was  not 
there  in  court  opposing  the  mother  for  pos- 
session of  her  child,  and  was  not  opposing, 
but  whatever  the  court  decides,  she  will  abide 
by.  "We  are  neutral  in  the  matter.  We 
have  no  reason  to  tell  the  child  to  go,  as  far 
as  the  community  is  concerned." 

A  careful  consideration  of  the  evidence  satr 
isfies  our  minds  of  the  following  facts: 
First.  That  the  daughter  of  the  relatrix  was 
in  her  seventeenth  year  when  she  entered  the 
St  Alphonsus  Convent  of  Mercy.  Second. 
That  she  entered  the  convent  without  having 
previously  obtained  the  consent  or  permis- 
sion of  her  mother  to  do  so,  notwithstanding 
the  reverend  mother  superior  permitted  her 
admission  into  the  convent  on  the  hypothe- 
sis that  she  had  obtained  that  consent. 
Third.  That  the  mother  superior  knew  at 
the  time  of  her  admission  that  the  girl  was 
a  minor,  and  that  it  would  be  nearly  three 
years  before  the  law  of  the  church  would  per- 
mit the  administration  of  her  religious  vows. 
Fourth.  That  the  girl  was  likewise  conscious 
of  the  fact  that  her  minority  was  a  barrier 
to  the  immediate  consummation  of  her  de- 
sire, by  taking  the  veil,  and  that  she  was  at 
all  times  conscious  of  her  mother's  opposi- 
tion to  her  taking  the  veil  and  becoming  a 
nun,  but  her  filial  duty  and  obedience  were 
overborne  by  religious  enthusiasm  that  in- 
fluenced her  to  act  against  her  mother's  will 
and  yield  herself  to  t£e  church.  Fifth.  That 
the  reverend  mother  superior  permitted  the 
girl  to  remain  in  the  convent  and  to  receive 
spiritual  ministrations  therein,  and  did  not 
send  her  home,  after  she  became  aware  of 
her  mother's  opposition  to  her  becoming  a 
nun,  and  that  she  had  not  given  her  consent 
to  her  daughter  entering  the  convent;  and 
notwithstanding  the  mother  proposed  to  pay 
the  expenses  of  a  sister,  if  she  would  allow 
one  to  accompany  her  daughter  to  Cuba,  the 
reverend  mother  did  not  give  her  consent. 
Sixth.  That  the  girl  is  willing  and  anxious 
to  remain  in  the  convent,  contrary  to  her 
mother's  protest  and  entreaty,  though  she 
states  that  she  is  at  perfect  liberty  to  go  to 
her  mother;  and  the  reverend  mother  su- 
perior says  she  will  not  send  her  away  if  she 
is  desirous  of  remaining.  But  at  the  same 
time  the  reverend  mother  superior  states 
that  she  is  not  making  opposition  to  the  writ 
of  habeas  corpus,  but  is  willing  that  the  law 
should  take  its  course;  that  the  community 
she  represents  is  perfectly  ready  and  willing 
to  abide  by  the  decree  of  the  court.  And  the 
girl  expressed  a  willingness  to  do  so  like- 
wise. On  this  statement,  our  conclusion  is 
that  the  girl  is,  in  a  certain  sense,  in  legal 
duress,  and  restrained  of  her  liberty,  and  her 
mother,  as  her  legal  guardian,  is  deprived  of 
her  custody, — she  being  the  person  to  whom 
the  law  confides  such  duty, — ^unless,  by  rea- 
son of  her  age  and  intelligence,  she  is  legally 
capacitated  to  give  her  consent  to  remain  in 
the  convent  against  her  mother's  will.  To 
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this  test  the  i.<^ue  must  be  submitted  at  last, 
as  upon  the  determination  of  that  question 
our  judgment  must  depend.  In  attempting 
a  solution  of  this  problem,  attention  must 
necessarily  be  first  given  to  the  provisions 
of  our  own  law  which  define  the  relations  and 
duties  of  parent  and  child,  as  it  must  govern 
our  decision,  in  the  absence  of  all^ation 
and  proof  that  the  lex  domicilii  of  the  rela- 
trix is  different  from  our  own.  The  chief 
reliance  of  the  counsel  for  the  relatrix  is  up- 
on the  following  provisions  of  the  Revised 
Civil  Code,  to  wit:  "A  child,  whatever  be 
his  age,  owes  honor  and  respect  to  his  father 
and  mother."  Article  215.  "A  child  re- 
mains under  the  authority  of  his  father  and 
mother  until  his  majority  or  emancipation." 
Article  216.  "As  long  as  the  child  remains 
under  the  authority  of  his  father  and  mother, 
he  is  bound  to  obey  them  in  everything 
which  is  not  contrary  to  good  morals  and  the 
laws."  Article  217.  And  the  respondent's 
counsel  rests  its  case  mainly  upon  the  fol- 
lowing provision  of  the  Revised  Civil  Code. 
wz, :  "A  child  under  the  age  of  puberty  can- 
not quit  the  paternal  house  without  the  per- 
mission of  his  father  and  mother,  who  have 
a  right  to  correct  him,  provided  it  be  done  in 
a  reasonable  manner."    Article  218. 

The  contention  of  respondent's  counsel  is 
that  the  phrase  "quit  ^e  paternal  house" 
signifies  a  permanent  departure  from  home: 
and  he  draws  the  conclusion  therefrom  that 
as  "a  child  under  the  age  of  puberty  cannot 
quit  the  paternal  house  without  the  permis- 
sion of  the  father  and  mother," — that  is,  per- 
manently remove  therefrom, — one  above  that 
age  can  permanently  remove  therefrom.  And, 
inasmuch  as  the  daughter  of  the  relatrix 
was  over  the  age  of  puberty  at  the  time  she 
entered  the  convent,  she  was  at  perfect  lib- 
erty to  do  BO  without  first  obtaining  her 
mother's  consent.  The  contention  of  rela- 
trix's  counsel  is  that  such  a  construction  of 
article  218  does  violence  to  the  provisions  of 
article  216,  which  is  found  in  the  same  chap- 
ter which  treats  "of  paternal  authority," 
and  in  the  same  immediate  connection,  so 
that  one  is  necessarily  the  context  of  the 
other,  and  hence  the  two  must  be  construed 
as  laws  ifi  pari  materia.  Per  contra,  the  re- 
spondent's counsel  insist  that  article  218 
must  be  treated  as  a  special  law,  which 
serves  to  modify  the  apparently  conflicting 
provisions  of  the  preceding  articles  that  are 
to  be  construed  as  a  general  law;  the  pro- 
visions of  the  special  law  governing  and  con- 
trolling those  of  the  general  law.  Our 
learned  brother  of  the  district  bench  ac- 
cepted the  interpretation  placed  upon  that 
article  by  respondent's  counsel,  and,  that 
view  having  obtained,  a  judgment  against 
the  relatrix  necessarily  resulted. 

Tn  our  opinion,  the  argument  in  favor  of 
that  construction  of  article  218  is  ingenious, 
but  not  sound.  In  the  first  place,  it  is  in 
complete  opposition  to  the  terms  of  article 
216,  which  declares  that  "a  child  remains 
under  the  authority  of  his  father  and  mother 
until  his  majority  or  emancipation;"  for,  if 
the  child  remains  under  the  authority  of  his 
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father  and  mother  until  hU  majority,  he 
oanoot  permanently  depart  from  his  pater- 
nal home  as  soon  as  he  arrives  at  the  age  of 
puberty.  But,  if  the  phrase  "quit  the  pa- 
ternal house"  be  literally  construed  as  a  tem- 
porary removal  from  the  paternal  house,  it 
18  perfectly  harmonious  therewith;  and  that 
view  is  strengthened  by  the  remaining  lan- 
guage of  tha  sentence,  giving  the  father  and 
mother  the  right  to  correct  the  child, — sup- 
posedly for  his  disobedience  in  leaving  "the 
paternal  house  without  their  permission." 
But  there  are  many  other  and  comparative 
provisions  of  the  Revised  Civil  Code  that 
support  the  contention  of  relatriz's  coimsel, 
and,  among  others,  the  following  may  be 
cited:  "Birth  subjects  children  to  the  pow- 
er and  authority  of  their  parents."  Article 
26.  "Age  forms  a  distinction  between  those 
who  have  and  those  who  have  not  sufficient 
reason  and  experience  to  govern  themselves 
and  to  be  masters  of  their  own  conduct. 
But  as  nature  does  not  always  impart  the 
same  maturity  and  strength  of  judgment  at 
the  same  age,  the  law  determines  the  period 
at  which  persons  are  sufficiently  advanced  in 
life  to  be  capable  of  contracting  marriage, 
and  forming  other  engagements."  Article 
34.  "Emancipation  and  the  other  ways 
which  free  the  son  or  daughter  of  family 
from  the  father's  authority,  regard  only  the 
effects  which  the  civil  law  gives  to  paternal 
power,  but  changes  in  no  respect  those  that 
are  derived  from  natural  right."  Article  35. 
"Males  who  have  not  attained  the  age  of 
fourteen  years  complete,  and  females  who 
are  under  twelve,  are  under  the  age  of 
puberty;  and  males  who  have  attained  four- 
teen years  complete,  and  females  the  age  of 
twelve  complete,  are  distinguished  by  the 
name  of  adults."  Article  36.  "Minors  are 
those  of  both  sexes,  who  have  not  yet  at- 
tained the  age  of  one  and  twenty  years  com- 
plete; and  they  remain  under  the  direction 
of  tutors  till  that  age.  When  they  have  at- 
tained that  age,  then  they  are  said  to  be  of 
full  age."  Article  37.  "The  domicil  of  a  mi- 
nor not  emancipated  is  that  of  his  father, 
mother,  or  tutor,"  ertc.  Article  39.  "Fathers 
and  mothers  may,  during  their  life,  delegate 
a  part  of  their  authority  to  teachers,  school- 
masters, and  others  to  whom  they  intrust 
their  children  for  their  education,  such  as  the 
power  of  restraint  and  correction,  so  far  as 
may  be  necessary  to  answer  the  purposes  for 
which  they  employ  them.  They  have,  also, 
the  right  to  bind  their  children  as  appren- 
tices." Article  220.  "The  father  and 
mother  have  a  right  to  appoint  tutors  to 
their  children,  as  is  indicated  in  the  title: 
'Of  Minors,  of  Their  Tutorship  and  Emanci- 
pation.'"  Article  219.  "The  time  of  the 
engagement  of  minors  [as  bound  servants  or 
apprentices],  if  there  be  no  stipulation  that 
it  shall  terminate  sooner,  shall  expire  for 
males  wh^  they  attain  the  age  of  eighteen 
years,  and  females  when  they  attain  the  age 
of  fifteen."  Article  166.  "Bound  servants 
and  apprentices  and  their  masters  may  be 
compelled  to  the  specific  performance  of  their 
respective  engagements."  Article  170.  "The 
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minor  not  emancipated  is  placed  under  the 
authority  of  a  tutor,  after  the  dissolution  of 
the  marriage  of  his  father  and  mother."  Ar- 
ticle 246.  "After  the  dissolution  of  mar- 
riage by  the  death  of  either  husband  or  wife, 
the  tutorship  of  minor  children  belong  of 
right  to  the  surviving  mother  or  father."  Ar- 
ticle 250.  "Whenever  a  minor,  over  the  age 
of  eighteen  years,  shall  desire  to  be  relieved 
from  the  time  prescribed  by  law  for  attain- 
ing the  age  of  majority,  he  shall  present  a 
petition  to  the  judge.  .  .  .  This  petition 
shall  be  accompanied  by  the  written  assent 
of  the  tutor,"  etc.  Article  386.  "If  any  mi- 
nor, desiring  to  avail  himself  of  the  provi- 
sions of  the  two  preceding  articles,  has  a  fa- 
ther or  mother  living,  the  consent  of  the 
father  or  mother,  or  both,  shall  be  necessary 
to  authorize  the  judge  to  act,"  etc.  Article 
387.  The  provision  appertaining  to  the 
emancipation  of  minors  found  in  article  263 
of  the  Revised  Civil  Code  of  1825  is  as  fol- 
lows, viz. :  "The  minor,  that  is,  the  male  who 
has  not  arrived  to  the  full  age  of  fourteen 
years,  and  the  female  who  has  not  arrived  to 
the  full  age  of  twelve  years,  are  both,  as  to 
their  person  and  their  estate,  placed  under 
the  authority  of  a  tutor.  Above  that  age, 
and  until  their  majority  or  emancipation, 
they  are  placed  under  the  authority  of  a 
curator."  But  in  the  revision  of  that  Code 
in  2870  that  provision  was  entirely  abro- 
gated, and  the  present  article  246  substi- 
tuted in  its  place.  That  article  of  the  Code 
of  1825  was  first  modified  by  the  statute  of 
March  17,  1828,  but  the  entire  text  was 
changed  by  the  statute  of  March  11,  1830, 
and  made  to  read  as  follows,  viz,:  "The 
persons  and  estates  of  minors  shall  in  all 
cases  be  placed  under  the  power  of  tutors 
and  under- tutors;  and  the  powers,  duties, 
and  responsibilities  of  tutors  and  under- 
tutors,  as  well  as  their  liability  to  be  removed 
from  office,  shall  continue  until  the  minors 
attain  the  age  of  majority,  or  are  otherwise 
emancipated."  These  provisions  are  found 
incorporated  in  the  Revised  Civil  Code,  and 
they  serve  to  show  the  clear  intention  of  the 
legislature  to  continue  the  state  of  a  child's 
pupilage  until  it  arrived  at  the  full  age  of 
twenty-one  years,  unless  emancipated  soon- 
er. There  are  other  provisions  of  the  Code  in 
keeping  with  the  foregoing^  but  a  sufficient 
number  have  been  cited  for  the  purpose  of 
demonstrating  that  the  interpretation  which 
was  placed  upon  Rev.  Civ.  Code,  art.  218,  by 
the  judge  a  quo,  cannot  be  sustained.  And 
in  this  connection  it  may  well  be  observed 
that,  while  a  notable  alteration  was  made 
by  the  legislature  in  the  provisions  of  article 
263  of  the  Code  of  1 825, — which  exactly  con- 
formed to  such  interpretation,  as  has  been 
explained, — no  corresponding  alteration  was 
made  in  article  236,  it  being  exactly  the 
same  as  Rev.  Civil  Code,  art.  218  (art.  236), 
and  likewise  the  same  as  Civil  Code  1808, 
art.  39,  §  1,  p.  52. 

But  respondent's  counsel  directs  our  at- 
tention to  the  comparative  provisions  of  the 
jCode  Napoleon  [art.  374]  which  are  of  the 
following  tenor,  via,:  **A.  child  cannot  quit 
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the  paternal  manBion  without  the  permia- 
Bion  of  his  father,  unless  for  voluntary  en- 
listment after  the  full  age  of  eighteen  years." 
In  the  discussion  of  this  artide  counsel  for 
the  respondent  makes  this  statement  in  his 
original  brief  (page  7),  viz.:  "Were  our 
article  218  thus  worded,  petitioner  might 
have  a  cause  oi  action;  but  the  fact  that 
the  framers  of  the  Code  of  this  state  made  so 
radical  change  from  the  French  law  upon 
this  point  is  conclusive  against  her."  In 
our  view,  the  elimination  of  the  proviso  or 
exception  of  the  French  text  strengthens  the 
contention  of  the  counsel  of  the  relatrix; 
for,  if  same  be  omitted,  it  would  read  thus: 
"A  child  cannot  quit  the  paternal  mansion 
of  his  father,"  the  same  being  in  terms  an 
absolute  prohibition.  But  our  article  218 
proceeds  further,  and  says,  "without  the  per- 
mission of  his  father  and  mother,  who  have 
a  right  to  correct  him,  provided  it  be  done 
in  a  reasonable  manner."  It  seems  to  us 
quite  impossible  to  conclude  that  this  lan- 
guage would  have  been  employed  by  the  law- 
maker if  he  had  intended  the  phrase  "quit 
the  paternal  house"  to  be  construed  as  a 
permanent  departure  of  the  child;  for,  if 
that  were  so,  the  power  of  the  parent  to  ad- 
minister punishment  to  the  child  for  a  dis- 
obedience in  that  regard  would  be  imme- 
diately negatived  by  his  selection  of  another 
domicil,  and  a  permanent  departure  from 
"the  paternal  house."  The  context  of  article 
374  of  the  Code  Napoleon  confirms  this  inter- 
pretation. ''A  child,  at  every  age,  owes 
honor  and  respect  to  his  father  and  mother." 
Article  371.  "He  remains  subject  to  their 
control  until  his  majority  or  emancipation." 
ArUde  372. 

In  view  of  these  various  provisions  of  law, 
—all  of  which,  in  our  opinion,  are  incon- 
sistent with  the  interpretation  given  to  Rev. 
Civil  Code,  art.  218,  by  the  judge  a  qw>, — 
we  arise  from  the  study  of  the  question  with 
a  perfect  conviction  that  a  minor  under  the 
age  of  twenty-one  years  remains  under  the 
authority  and  control  of  his  father,  if  living, 
and  of  his  mother,  if  he  be  dead;  and  that 
during  his  minority,  unless  sooner  emanci- 
pated, he  is  without  capacity,  under  our 
Code,  to  leave  the  parental  domicil  perma- 
nently, and  select  for  himself  another  dom- 
icil or  residence.  This  is  a  fundamental 
principle  that  lies  at  the  very  foundation  of 
society,  and  was  intended  to  support  and 
maintain  the  exercise  of  paternal  authority 
in  the  family  and  the  home,  and  to  guard 
and  protect  the  children  of  the  family  until 
their  minds  should  become  sufficiently  cul- 
tivated, and  their  judgment  euliiciently  ma- 
tured, to  enable  them  to  make  judicious  and 
proper  selections  of  places  of  abode  for  them- 
selves. The  precise  limit  of  time  is  fixed  by 
law,  and  it  cannot,  in  any  case,  be  either  en- 
larged or  diminished  by  evidence,  however 
cogent,  or  by  argument,  however  persuasive. 
It  is  a  well -recognized  principle  of  law  that 
minors  do  not  possess  the  power  or  capacity 
to  make  a  valid  and  binding  contract.  Rev. 
Civil  Code,  art.  1782.  Another  principle, 
equally  well  recognized,  is  that  "there  must 
47  L.  R.  A. 


be  two-  parties  at  least  to  every  contract^  so 
there  must  be  something  proposed  by  one  and 
accepted  and  agreed  to  by  another  to  form 
the  matter  of  such  contract;  the  will  of  both 
parties  must  unite  on  the  same  points"  Rev. 
Civil  Code.  art.  1798. 

Applying  the  foregoing  precepts  to  the  case 
before  us,  our  conclusion  is  that  Maria 
Theresa  Prieto,  being  of  the  age  of  seventeen 
years,  approximately,  when  she  entered  the 
St.  Alphonsus  Convent  of  Mercy,  and  became 
a  postulant  therein,  was  without  legal  ca- 
pacity to  thus  permanently  depart  from  the 
home  of  her  mother — ^her  father  having  died 
previously — against  her  protest,  and  take 
up  her  domicil  or  abode  therein;  and  that 
any  covenant  or  agreement  she  may  have 
made  to  that  effect,  if  any,  with  the  Catho- 
lic community,  through  the  reverend  mother 
superior,  cannot  be  recognized  as  having  any 
binding  effect  as  against  the  exercise  of  pa- 
rental authority  by  her  mother.  This  prin- 
ciple being  recognized,  the  province  of  this 
court  is  to  determine  whether  the  judge  a 
quo  should  have  granted  to  the  relatrix  the 
relief  she  prayed  for;  that  is,  the  liberation 
of  her  daughter  from  the  convent,  if  she  was, 
in  a  legal  sense,  restrained  therein  of  her 
freedom,  or  if  the  mother  was  unduly  de- 
prived of  her  legal  and  rightful  custody  of 
her  child.  It  is  manifestly  true  that  if  the 
girl  of  seventeen  had  not  the  l^gal  right  to 
leave  her  mother's  home,  and  enter  the  con- 
vent, she  had  no  legal  power  to  consent  to 
therein  remain  against  her  mother's  pro- 
test. Without  attempting  any  refined  dis- 
tinctions with  regard  to  duress  or  illQgal  re- 
straint, we  feel  safe  in  stating  it  to  be  a 
fact  disclosed  by  the  record  that  the  daugh- 
ter has  been  by  the  Catholic  community  af- 
forded an  asylum  or  place  of  abode  within 
its  convent  walls,  where  she  is  entirely  be- 
yond the  control  and  authority  of  her 
mother;  albeit  this  abode  and  shelter  was  at 
first  permitted  to  the  child  by  the  reverend 
motiier  superior  under  the  mistaken  belief 
that  she  entered  the  sacred  precincte  of  the 
convent  with  her  mother's  permission,— she 
being  a  minor  at  the  time  of  her  admission. 
This  appears  to  be  none  the  less  true  because 
of  the  fact  that  the  reverend  mother  su- 
perior affirms  that  the  Catholic  community 
is  making  no  opposition  to  the  demand  of 
the  mother  of  the  girl,  and  that  she  is  will- 
ing to  permit  the  law  to  teke  ite  course,  and 
to  abide  in  good  faith  and  willingness  by  the 
decree  of  the  court  in  the  premises ;  in  other 
words,  that  the  community  is  neutnd, — that 
is,  taking  no  active  part  in  the  litigation,  but 
will  not  submit  to  the  mother's  autibiority  over 
the  child  while  in  the  convent,  or  send  the 
child  away,  against  her  insistence  to  remain, 
— leaving  the  court  to  mediate  between 
them.  In  this  situation  of  affairs,  the  prov- 
ince of  the  court  is  exceptionally  delicate  and 
difficult;  but,  as  the  matter  has  been  {rfaced 
before  us,  our  appreciation  of  the  duty  im- 
posed upon  the  court  is  that  we  are  to  ex- 
ercise a  purely  civil  function,  and  decide  a 
mere  l^al  question,  without  in  any  way 
trenehing  upon  the  religious  tenets  or  voos^ 
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lion  of  the  Catholio  Church,  or  the  oom- 
muni^  of  the  St  Alphonsus  Convent  of 
Mercy;  and  this  is  made  perfectly  clear  by 
the  statement  of  the  reverend  mother  su- 
per ior  that  she  would  not  permit  the  young 
girl  to  take  upon  herself  the  final  vows  of 
the  Order  of  Mercy  until  she  became  twenty- 
one  years  of  age,  as  it  would  be  in  violation 
of  the  law  of  uie  church. 

The  writ  of  habeas  corpus  is  a  highly  priv- 
ileged writ,  and  has  for  its  object  the  release, 
by  judicial  decree,  of  persons  who  are  re- 
strained of  their  liberty,  or  detained  from 
the  control  of  those  who  are  entitled  to  the 
custody  of  them.  Provisions  have  been 
made  in  our  Code  of  Practice  for  the  issu- 
ance and  exercise  of  this  writ«  and  an  analy- 
sis of  same  will  simplify  the  scope  of  the 
investigation  with  which  the  court  is 
pharged.  In  treating  of  the  powers  which 
are  granted  to  courts  of  justice,  the  Code  of 
Practice  declares  that  "the  first  of  these  pow- 
ers is  that  of  issuing  the  writ  of  habeas  corpus, 
that  privilege  granted  to  all  free  persons  of 
being  released  from  illegal  arrest  or  deten- 
tion." Article  787.  In  defining  the  scope 
and  province  of  the  writ,  it  provides  that 
*'the  habeas  corpus  is  an  order  m  writing,  is- 
sued in  the  name  of  the  state  by  a  judge  of 
competent  jurisdiction,  and  directed  to  a 
person  who  has  another  in  his  custody,  or 
detains  him  in  confinement,  commanding 
him  to  bring  before  the  judge  the  person 
thus  detain^,  at  the  time  and  place  ap- 
pointed, and  to  state  the  reasons  for  which 
ne  thus  keeps  him  imprisoned,  and  deprived 
of  liberty."  Article  791.  It  will  be  ob- 
served that  primarily  the  writ  contemplates 
an  application  being  made  by  a  person  aui 
furia  for  a  release  from  confinement  or  the 
custody  of  another;  but  the  relief  is  full 
enough  for  a  person  non  aui  juris  to  avail  of 
its  benefit,  as  the  petition  for  the  writ  may 
be  signed  by  "some  other  person"  in  the  name 
of  the  person  who  is  in  confinement, — the 
name  of  the  latter  being  mentioned  therein 
(art  794) ;  and  that  "he  is  illegaly  impris- 
oned or  confined"  ( art.  798 )  ;  and  same  must 
be  accompanied  by  a  prayer  that  such  person 
be  "released  from  illegal  arrest  or  detention" 
(arts.  787,  799) .  In  treating  of  the  manner 
in  which  the  respondent  is  to  obey  the  writ 
it  says  that  "obedience  to  the  habeas  corpus 
is  manifested  on  the  part  of  the  person  to 
whom  it  is  directed  by  his  producing  the  per- 
son to  be  set  at  liberty,  if  that  person  be  in 
his  custody,"  etc  (art.  806),  and,  in  addi- 
tion, it  is  the  duty  of  the  respondent  to  state 
in  his  return  "whether  he  has,  or  has  not,  in 
his  power,  or  custody,  the  person  to  be  set 
at  liberty;  or  whether  that  person  is  con- 
fined by  him"  (art.  807).  It  provides,  fur- 
ther, that*  "if  the  person  on  whom  a  habeas 
corpus  is  served  had  held  the  petitioner  in 
confinement,  or  had  detained  him  within 
three  days  preceding  the  service,  or  had 
transferred  the  custondy  to  another,  he  shall 
state  particularly  in  his  answer  to  whom,  at 
what  time,  for  what  cause,  and  by  what  au- 
thority he  made  the  transfer."  Article  808. 
It  further  declares  that  the  person  kept  in 
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confinement,  or  the  petitioner  representing 
such  person,  may  deny  all  the  facto  stated  in 
the  respondent's  return  to  the  writ,  and  he 
may  "show  that  his  detention  or  imprison- 
ment is  illegal,  or  that  he  has  a  right  to  be 
set  at  liberty,"  ete.  Article  818.  It  pro- 
vides, further,  thsit  on  issues  thus  made  up 
the  judge  shall  "hear  the  testimony  and  the 
reasons  adduced,  as  well  by  the  party  con- 
fined as  by  the  party  confining,  and  shall 
pronounce  on  the  whole  subject,  as  the  na- 
ture of  the  case  may  require."  Article  819. 
And  "if  it  shall  appear  to  the  judge  from 
return  and  annexed  documente,  or  otherwise, 
that  there  is  no  cause  for  arrest  or  confine- 
ment, or  if  he  think  that  such  arrest  and  con- 
finement cannot  legally  continue,  he  shall  tm- 
mediately  set  the  prisoner  at  liberty,"  Ar- 
tide  824.  "But  if  the  judge  decide  that  the 
party  cannot  be  released  from  confinement, 
nor  admitted  to  bail,  he  shall  remand  him 
to  prison,  or  pface  him  under  the  same  cus- 
tody in  which  he  was,  if  the  detention  was 
legal;  otherwise  he  shall  place  him  in  the 
custody  of  the  person  to  whom  the  law  oon" 
fides  such  duties."  Article  825.  (Our 
itelics.)  From  the  apparent  interchange- 
able employment,  in  the  foregoing  articles,  of 
the  terms  "illegal  arrest  or  detention,"  "ille- 
gally imprison^  or  confined,"  "power  or  cus- 
tody," "illegal  detention  or  imprisonment," 
and  "arrest  or  confinement^"  leads  to  the  sup- 
position that  theframers  of  the  0>de  intended 
to  broaden  the  scope  of  habeas  corpus  so  that 
it  would  afford  ample  relief  to  anyone  who 
might  be  either  illegally  impri sooted  or  re- 
strained of  liberty,  or  unreasonably  or  im- 
properly held  in  duress,  and  deteined  from 
the  custody  of  the  person  to  whom  the  law 
confides  such  duties;  and  the  judge  grant- 
ing the  writ  was,  consequently,  empowered, 
upon  finding  the  party  unduly  restrained  of 
liberty  or  held  in  duress,  to  immediately  set 
him  at  liberty,  or  "place  him  in  the  custody 
of  the  person  to  whom  the  law  confides  such 
duties." 

The  power,  in  respect  to  habeas  corpus, 
that  the  dJonstitution  confers  upon  district 
judges,  does  not  essentially  differ  from  that 
which  is  conferred  by  the  Code  of  Practice. 
0>nst.  art.  116.  Counsel,  in  his  argument, 
attracts  our  attention  to  the  fact  uiat  the 
Constitution  only  confers  upon  district 
judges  the  "power  to  issue  the  writs  of 
habeas  corpus  at  the  instenoe  of  persons  in 
actual  custody,"  and  his  insistence  is  that  it 
cannot,  therefore,  be  issued  at  the  instence 
of  any  other  person  than  the  person  in  ac- 
tual custody.  Const,  art.  116.  In  support 
of  that  proposition  counsel  cites  the  opinion 
of  our  predecessors,  in  Re  Manouvrier,  10 
La.  Ann.  257,  wherein  it  was  held  that  the 
jurisdiction  of  the  supreme  court  "to  issue 
write  of  habeas  corpus  extends  only  to  cases 
where  the  parties  are  in  actual  custody  un- 
der process"  That  decision  was  rendered  in 
1861,  when  the  Constitution  of  1852  was  in 
force,  and  the  words  itelicized  were  quoted 
from  article  69  thereof.  The  court  conse- 
quently correctly  declined  to  take  appellate 
jurisdiction  in  a  habeas  corpus  case  that  re- 
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lated  to  the  custody  of  a  child.  But  the 
Oonstitution  of  1898,  haa  ew  induairvi,  con- 
ferred upon  this  court  appellate  jurisdiction 
of  ''all  matters"  appertaining  to  the  custody 
of  children  (art  85) ;  and  the  jurisdiction 
of  district  judges  to  issue  writs  of  habeas 
corpus  extended  to  all  cases  where  a  party 
is  in  "actual  custody,"  omitting  the  phrase 
"under  process;"  thus,  broadening  the  relief 
afforded  by  this  highly  privileged  writ  In 
the  case  of  Berrmidez  v.  Bermudez,  2  Mart. 
(La.)  181,  our  early  predecessors  enter- 
tained an  appeal  in  a  habeas  corpus  proceed- 
ing the  object  of  which  was  to  enable  the 
father  to  recover  from  the  mother  the  cus- 
tody of  the  children  of  the  marriage,  and 
the  court  sustained  the  plaintiff's  claim,  and 
granted  the  relief  prayed  for,  and  "ordered 
that  the  plaintill's  sons  and  daughter  be  de- 
livered to  him."  That  case  was  decided  in 
1812, — the  year  in  which  Louisiana  was  ad- 
mitted into  the  Union.  In  Hyde  v.  Jenkins, 
6  La.  427,  the  court  held  that,  "the  writ  of 
habeas  corpus  may  be  used  in  civil  as  well  as 
in  criminal  and  political  cases.    A  tutor  de- 

g rived  of  the  custody  of  his  ward,  or  the 
usband  of  the  company  of  his  wife,  may 
seek  restoration  to  their  rights  by  a  recourse 
to  a  writ  of  habeas  corpus."  Similar  views 
to  those  expressed  by  this  court  were  enter- 
tained by  the  New  York  court  in  two  well- 
considered  cases:  People  ex  rel.  Tappan  v. 
Porter,  1  Duer,  709,  and  People  ew  rel.  WiU 
eox  V.  Wilcox,  22  Barb.  187.  In  the  former 
case  the  court  employed  this  language,  to 
wit :  "But,  when  &e  person  is  too  young  to 
have  a  choice,  we  must  refer  to  legs.1  prin- 
ciples to  see  who  is  entitled  to  the  custody; 
because  the  law  presumes  that,  where  the  le- 
gal  custody  is,  no  restraint  exists."  And  in 
the  latter  case  Uie  court  used  this  language, 
viz. :  "An  infant  of  such  tender  years  as  to 
be  incapable  of  rationally  expressing  its 
wishes — which  is  all  I  can  understand  by  in- 
capable of  making  a  choice — is  of  necessity 
under  restraint;  and,  in  order  to  determine 
whether  the  restraint  is  legal,  the  court  must 
determine  to  whom  the  custody  belongs, 
.  .  .  and,  in  order  to  remove  the  illegal 
restraint,  the  court  must  see  that  the  infant 
is  delivered  to  its  legal  custodian.  .  .  . 
To  this  extent,  I  entertain  no  doubts  the 
legitimate  office  of  our  statute  writ  of  habeas 
corpus  extends,  and  to  this  extent  it  may  be 
executed  by  a  commissioner  at  chambers." 
Another  pertinent  expression  of  judicial 
opinion  on  one  feature  of  the  instant  case 
is  found  in  People  ex  rel.  Trainer  v.  Cooper, 
8  How.  Pr.  294,  which  is  as  follows:  "It  is 
insisted  that  there  is  no  restraint^  because 
the  child  remains  with  the  respondent  of  her 
own  free  will.  This  brings  up  the  important 
inquiry,  What  is  legal  restraint,  as  applied 
to  an  infant  of  this  tender  age?  The  posi- 
tion of  the  counsel  would  undoubtedly  hold 
true  of  an  adult,  who,  when  delivered  from 
the  detention,  becomes  his  own  master,  and 
is  presumed  to  know  where  to  go,  and  how  to 
take  care  of  himself,  but  it  is  by  no  means 
true  of  a  young,  ignorant  child.  In  such 
oases  there  may  be  legal  restraint  without' 
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the  exercise  of  any  force  or  coercion.  It  la 
enough  that  the  accused  interferes  to  prevent 
the  nither  from  forcibly  taking  possession 
of  the  child.  The  person  having  the  custody 
of  such  an  infant  without  any  claim  of  right 
is  bound  to  deliver  it  over  into  the  hands  of 
the  father,  whenever  he  presents  himself  to 
receive  it,  and  is  not  permitted  to  retain  pos- 
session of  it  under  the  pretense,  however 
true  it  may  be,  that  the  child  desires  to  re- 
main. Thus,  if  a  child  go  to  a  neighbor's 
house,  and  conclude  to  abide  there,  when  the 
father  demands  it  of  that  neighbor  it  is 
not  sufficient  for  the  latter  to  say  to  him, 
'You  may  come  in,  and  persuade  it  to  go 
home,  and,  if  you  succeed  in  gaining  its  con- 
sent, you  may  take  it ;  but  you  shall  not  com- 
pel it  to  go.'  He  is  bound  to  permit  the  fa- 
ther to  exercise  his  parental  authority  of 
coercion,  and,  if  he  prevents  that,  he  is 
guilfy  of  restraint,  within  the  fair  meaning 
of  the  term.  In  Mercein  ▼.  People  e»  rel. 
Barry,  25  Wend.  80,  35  Am.  Dec  653,  the 
court  employed  a  very  similar  expression  of 
opinion,  thus:  'The  question  here  is  not 
whether  the  child  is  actually  suffering  un- 
der duress  of  imprisonment,  but  whether 
there  is  that  kind  of  restraint  which  defeats 
the  right  of  the  father.  The  respondent, 
having  the  child  under  his  roof,  positively 
forbids  the  father  to  enter  the  house,  except 
upon  terms  which  a  proper  self-respect  made 
inadmissible;  but  if  he  could  submit  to  the 
terms,  he  only  had  a  license  to  enter  the 
house — "to  see  Mary" — ^not  for  the  purpose 
of  taking  her  under  his  care  and  protection. 
It  is  impossible  to  deny  that  this  is  such  a 
restraint  as  defeats  the  right  of  the  father 
to  the  custody  of  his  child,  and  lays  the 
proper  foundation  for  asking  redress  by  ha- 
beas corpus.'  In  the  case  before  us  it  ia 
clear  that  the  child  is  studiously  guarded 
and  kept  beyond  the  reach  of  the  father.  The 
most  that  is  pretended  is,  in  the  language  of 
the  return,  that  'she  has  enjoyed,  and,  so 
far  as  the  respondent  is  concerned,  shall  en- 
joy, entire  and  undisturbed  liberty  to  go 
where  she  pleases.  In  other  words,  and 
this  fact  is  sustained  by  the  proof,  she  is  pre- 
pared and  resolved,  knowing  the  child's 
partiality  for  herself,  to  maintain  Jane  in 
her  determination  not  to  go  to  her  father, 
and  to  repel  all  attempts  on  his  part  to  ob- 
tain possession  of  the  child  against  her  will. 
We  have  no  hesitation  in  determining  that 
the  conduct  of  the  respondent  amounts  in 
law  to  restraint."  Much  to  the  same  effect 
is  Moore  v.  Christian,  50  Miss.  408,  31  Am. 
Rep.  375.  In  People  em  reit.  Trainer  v. 
Cooper,  8  How.  Pr.  294,  we  find  this  further 
expression  of  opinion :  "But,  independent  of 
this  overwhelming  proof  of  actual  indiscr^ 
tion,  we  cannot  sanction,  or  give  counten- 
ance to,  the  doctrine  that  such  children  ore 
to  control  their  own  movements,  and  to  select 
their  own  places  of  residence.  It  has  no 
foundation  in  reason  or  justice,  and  is  plain- 
ly opposed  to  the  laws  of  the  land,  as  well 
as  the  law  of  God.  The  court  must,  there- 
fore, go  further  than  merely  remove  the  re- 
straint, by  rendering  a  judgment  which  shaU 
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dispose  of  the  custody  of  the  child  and  con- 
clude this  controversy.  It  would  be  an  idle 
ceremony  for  the  court  to  try  a  cause  with- 
out making  a  decision  by  which  the  fruits  of 
the  litigation  could  be  reaped.  We  have  a 
multitude  of  precedents  for  our  guidance  in 
this  particular."  In  Re  M'Dotcle,  8  Johns. 
328,  the  court  ordered  the  boys  to  "be  de- 
livered to  their  master,  and  directed  an  of- 
ficer to  attend  and  protect  them  in  their 
return."  In  People  em  rel.  Barry  v.  Mercein, 
3  Hill,  399,  the  opinion  of  the  court  is  ex- 
pressed in  these  words:  ''An  order  must, 
therefore,  be  entered  that  the  child  be  de- 
livered  to  the  relator."    In  People  ex  rel. 

Nickeraon  v. ,   19  Wend.  16,  the  court 

made  an  order  that  "the  child  be  delivered  to 
the  father,  and  that  the  care  and  custody  of 
her  be  committed  to  him."  In  Be  Ooode- 
nough,  19  Wis.  274,  a  similar  doctrine  is  an- 
nounced. In  Ex  parte  WilliarM,  11  Rich.  L. 
450,  this  pertinent  expression  of  opinion  oc- 
curs: "A  judge  would  greatly  mislead,  and 
might  seriously  injure,  a  youth  of  fifteen,  by 
telling  him  that  he  was  free  to  go  where  he 
pleased,  if  room  was  left  for  the  misconstruc- 
tion that  he  was  not  bound  to  obey  his  fa- 
ther." The  decisions  of  this  court  are  very 
well  summarized  and  expressed  by  an  excel- 
lent author  in  the  following  language,  to 
wit:  "The  term  'imprisonment'  usually  im- 
ports, a  restraint  contrary  to  the  wishes  of 
the  prisoner,  and  the  writ  of  habeas  corpus 
was  designed  as  a  remedy  for  him,  to  be  in- 
voked at  bis  instance,  to  set  him  at  liberty; 
not  to  change  his  keeper.  But,  in  the  case 
of  infants,  an  unauthorized  absence  from  the 
legal  custody  has  been  treated,  at  least  for 
the  purpose  of  allowing  the  writ  to  issue,  as 
equivalent  to  imprisonment,  and  the  duty 
of  returning  to  such  custody  as  equivalent 
to  a  wish  to  be  free.  It  has  been  held  that 
the  writ  may  not  only  issue  without  privity 
of  the  child,  .  .  .  but  against  its  ex- 
press wishes.  ...  To  confine  th«  writ 
of  habeas  corpus  .  .  .  exclusively  to 
eases  of  illegal  confinement  would  be  destruc- 
tive of  the  ends  of  justice.  I  apprehend  it 
is  not  going  too  far  to  say  that  the  interests 
and  welfare  of  society  require  that,  under 
peculiar  circumstances,  the  fact  that  the 
child  of  tender  years  is  detained  improperly 
from  the  person  entitled  to  its  possession  is 
sufficient  ground  to  maintain  the  writ  of  ha- 
beas corpus."  Hurd,  Habeas  Corpus,  p.  454. 
Much  to  the  same  effect  is  the  French  juris- 
prudence, as  will  appear  from  the  following 
quotation  from  a  treatise  of  Pothier,  to  wit: 
Pothier,  in  his  Traits  des  Donations  des  Per- 
Bonnes  et  des  Choses,  vol.  13,  pages  429,  430, 
referring  to  that  feature  of  the  paternal 
power  which  confers  upon  parents  the  right 
to  govern  with  authority  {gouvemer  aveo 
autoriU)  the  persons  of  their  children  until 
they  should  have  reached  the  age  to  govern 
themselves,  says:  "De  la  premiere  partie 
de  la  puissance  paternelle,  n'ait  le  droit  qu'- 
ont  les  pere  et  mere  de  retenir  leurs  enfants 
aupres  d'eux  ou  de  les  renvoyer  dans  tel  col- 
lege ou  autre  endroit  ils  jugent  a  propos 
de  les  renvoyer  pour  leur  education.  Be  la 
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il  suit  qu'un  enfant  soumis  a  la  puissance 
paternelle  ne  pent  entrer  dans  aucun  etat,  se 
faire  novice,  faire  profession  religieuse,  con- 
tre  le  consentment  de  ses  pere  et  mere,  sous 
la  puissance  desquels  il  est.  Cela  a  6t6  juge 
contre  les  jesuites  au  profit  de  M.  Airault, 
lieutenant-general  d'Angers,  par  arret  de 
1587,  contre  les  feuillans,  par  arret  de  10 
aout,  ICOl,  contre  les  capucins,  au  profit  du 
president  Ripault,  par  arret  du  24  mars, 
1604.  Ces  arrets  sont  fondes  en  grande  rais- 
on.  L'etat  religieux  n'est  que  de  conseil 
evangelique  or  il  est  evident  qu'on  ne  pent 
pas  pratiquer  un  conseil  evangelique  parle 
violement  d'un  pr^epte,  tel  qu'est  oelui  de 
I'obeissance  a  ses  parens,  qui  nous  est  pre- 
scripte  par  le  quatrieme  commandement  de 
Dieu.  D'ailleurs,  la  profession  religieuse, 
quoique  bonne  et  utile  en  soi,  ne  oonvient  pas 
neanmoins  a  tout  le  monde ;  tons  ne  sont  pas 
appele  a  cet  etat.  Or  les  pere  et  mere  sont 
presumes  etre  plus  en  etat  de  juger  si  leurs 
enfants  sont  appeles  a  cet  etat  que  leurs  en- 
fants, qui  n'etant  point  encore  parvenus  a 
la  maturity  de  I'age,  ne  sont  pas  encore  capa- 
bles  de  juger  par  eux  memes  de  Tetat  qui 
leur  convient.  (Voyez  les  Capit  de  Charle- 
magne, liv.  I.«  ch.  5.)" 

The  foregoing  are  a  few  of  the  pertinent 
opinions  expressed  by  courts  of  other  states 
on  the  question  at  issue;  and  very  many  oth- 
ers of  like  import  might,  with  perfect  pro- 
priety, be  cited,  though  we  do  not  deem  it 
necessary.  Those  quoted,  in  our  opinion,  are 
in  keeping  with  the  provisions  of  the  Code 
of  Practice  which  have  been  cited,  as  well 
as  the  provisions  of  the  Constitution,  and 
the  decisions  of  this  court  Altogether,  they 
constitute  a  complete  consensus  of  judicial 
opinion  on  the  subject,  which  is  at  once  au- 
thoritative and  controlling.  Consequently,' 
we  are  of  the  opinion  that  habeas  corpus  is 
the  appropriate  remedy,  and  that  the  rela- 
trix  has  brought  her  case  clearly  within  the 
principles  announced,  and  that  she  is  entitled 
to  the  relief  she  demands.  For  the  forego- 
ing reasons,  we  are  of  the  opinion  that  the 
judgment  appealed  from  is  erroneous,  and 
must  be  reversed. 

It  is  therefore  ordered  and  decreed  that 
the  judgmefit  appealed  from  he  annulled  and 
reversed;  and  it  is  further  oruered  and  de- 
creed that  the  writ  of  habeas  corpus  be  rein- 
stated and  maintained.  It  is  further  or- 
dered and  decreed  that  the  relatrix,  Mrs. 
Adelina  Prieto,  have  the  custody  and  control 
of  her  daughter,  Maria  Theresa  Prieto;  she 
being  yet  a  minor,  and  incapable  of  selecting 
and  establishing  a  domicil  of  her  own  choice 
against  the  will  and  consent  of  her  mother. 
It  is  further  ordered  and  decreed  that  the  re- 
spondent, St.  Alphonsus  Convent  of  Mercy, 
through  its  reverend  mother  superior,  per- 
mit and  allow  the  relatrix  to  have  the  cus- 
tody and  exercise  control  over  said  Maria 
Theresa  Prieto,  without  exercising  any  re- 
straint over  her  or  making  any  opposition 
thereto.  It  is  further  ordered  that  all  costs 
be  taxed  against  respondent  and  appellee. 
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Breawc,  J.,  dissenting: 

I  dissent,  for  the  reason  that»  in  my 
opinion,  the  young  lady  who  is  the  subject 
of  this  litigation  is  not  in  the  custody  of  any- 
one. The  law  of  habeas  corpus  is  intended 
to  go  to  the  relief  only  of  those  in  the  .cus- 
tody of  someone,  restrained  in  some  way,  or 
deprived  of  his  liberty.  I  do  not  understand 
that  this  is  the  case  here.  This  young  lady, 
in  her  eighteenth  year,  chose  to  seek  a  home 
in  a  convent  where  she  was  a  pupil.  It  was 
her  own  act  in  carrying  out  her  will,  and  for 
whidi  she  alone  is  to  blame,  if  blame  is  to  be 
imputed  to  anyone.  After  she  retired  to  the 
convent  to  maJce  it  her  permanent  home,  the 
evidence  shows,  as  I  read  it»  that  she  was  al- 
ways free  to  leave.  This  is  her  solemn  dec- 
laration under  oath,  corroborated  by  the  re- 
spondent and  those  who  were  with  her  at  the 
convent.  In  all  tiie  articles  of  the  Code  of 
Practice,  "custody"  and  "restraint"  of  the 
person  is  the  moving  cause  in  issuing  the 
writ  Thus,  in  the  first  article  on  the  sub- 
ject, the  "habeas  corpus"  is  defined  as  an  or- 
der in  writing  directed  to  a  person  "who  has 
another  in  his  custody."  The  petition  for 
the  writ  "shall  state,  in  substance,  that  the 
party  applying  is  imprisoned  or  deprived  of 
liberty,  and  by  whom"  (Code  Pr.  art  796), 
"if  the  imprisonment  or  detention  has  not 
been  made  by  virtue  of  a  judicial  order." 
"The  person  on  whom  a  habeas  corpus  is 
served  shall  declare  positively  in  his  answer 
whether  he  has  or  has  not  in  his  power  or 
custody  the  person  to  be  set  at  liberty."  If 
Miss  Prieto  is  entirely  free,  the  respondent, 
as  I  view  these  articles,  does  not  come  with- 
in their  grasp.  The  respondent  obeyed  the 
writ,  appeared  in  court,  and  disclaimed  all 
restraining  power  over  the  young  lady.  The 
creed  of  uiis  young  lady  has  naught  to  do 
with  the  case.  She  stands  before  the  court 
afi  anyone  else  would  stand  whom  the  mother 
thinks  is  improperly  influenced,  and  the  ex- 
tent of  the  mother's  authority  is  no  greater 
and  no  less  than  her  authority  would  be  re- 
gardless of  all  creed  or  religious  belief.  Hie 
question,  considered  from  a  point  of  view 
totirely  secular  and  civil,  does  not,  in  my 
opinion,  differ  very  much  fr<»n  the  one  pre- 
sented in  this  case.  May  I  not  to  some  ex- 
tent, at  least,  illustrate  by  the  following: 
Let  us  suppose  that  a  difference  has  arisen 
between  a  wealthy  and  devoted  father  and 
the  son,  who  desires  to  become  a  skilful 
workman  or  expert  mechanic,  an  idea  with 
which  the  father  does  not  at  all  sympathize. 
The  son  in  his  nineteenth  year,  unwilling  to 
lead  a  life  of  leisure,  calls  on  one  skilled  in 
one  of  the  practical  arts  or  other  attractive 
occupation,  and  soon  improves  in  the  trade 
or  occupation  he  has  selected.  An  honor- 
able friendship  springs  up  between  the  mas- 
ter and  the  subordinate  in  the  art  One  be- 
comes quite  partial  to  the  other.  The  spe- 
cial teacher  was  told  by  the  son,  in  the  first 
interview,  that  he  came  after  having  ob- 
tained the  consent  of  the  father,  but  the  fa- 
ther soon  appears  upon  the  scene,  and  in- 
forms the  honorable  friend  of  his  son  that 
he  objects  to  his  son  working  under  his  guid- 
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ance  and  remaining  with  him.  The  father 
is  told  by  the  master  that  l^e  son  is  free  to 
do  as  he  pleases, — return  if  he  chooses, — 
but  that,  if  he  remains,  he  will  find  work  and 
shelter  for  him.  This  is  disappointing  to 
the  father,  and  he  sues  out  a  writ  of  habeas 
corpus.  In  answer,  the  one  who  has  become 
devoted  to  the  son,  and  sympathizes  with  his 
views  and  wishes,  now  made  defendant  in  a 
proceeding  by  way  of  habeas  corpus,  appears 
in  court  ^nd  relates  the  facts  to  the  judge, 
corroborated  by  the  son.  He  claims  noth- 
ing, and  says  to  the  court  that  whatever  it 
may  be,  the  law  must  be  obeyed,  and  he  de- 
sires the  court  to  inform  all  the  parties  of 
the  rights  of  the  son.  From  the  court's  ac- 
tion, in  response  to  this  request,  an  appeal 
is  taken.  There  being  no  tie  of  any  kind  be- 
tween the  one  made  respondent  and  the  son, 
save  that  of  sympathy  and  good  will,  which 
one  good  man  will  nearly  always  feel  for  an- 
other, there  would  scarcely  be  a  decision 
found  anywhere  under  which  the  respondent 
could  be  condemned  to  deliver  him  over  to  a 
relator  in  a  habeas  corpus  case.  May  it  not 
be  that,  after  admonishing  the  son  of  the 
necessity  of  respecting  tiie  wishes  of  his 
father  in  a  proper  case,  he  might  be,  in  sub- 
stance, told  by  the  court  that  although  not 
quite  of  aee,  the  court  none  the  less  recog- 
nizes that  he  has  some  rights  which  the  court 
will  respect;  that  he  must  go  to  his  father, 
and  respect  his  wishes,  but  that  he  will  not 
be  sent  there  under  the  writ  of  habeas  cor- 
pus, as  the  court  does  not  find  that  his  liber- 
ty of  action  has  not  been  respected.  My 
only  purpose  is  to  illustrate  that  the  writ 
of  habeas  corpus  is  not  intended  to  reach  or 
prevent  the  kindly  influences  which  exiat 
among  men«  even  when  an  inoffensive  error 
of  judgment  has  been  committed.  It  is  not 
my  opinion  that  one  cannot  be  condemned 
to  deliver  another  under  the  writ  of  habeas 
corpus  save  when  he  has  him  under  actual 
restraint  I  did  not  find  that  to  be  the  case 
here.  In  my  view  of  the  different  questions, 
I  do  not  pretend  for  an  instant  that  I  may 
not  be  mistaken.  Long  meditation  and 
study  have  been  devoted  to  these  questions. 
Many  decisions  have  been  written  on  the  sub- 
ject, and  many  views  expressed.  Under  the 
civil-law  system,  I  find  that  greater  power 
is  given  to  parents  over  their  children,  and 
that  the  state  is  somewhat  prone  to  impose 
its  authority,  in  order  to  vindicate  that 
power.  In  the  ancient  world,  during  classic 
days,  the  control  of  the  father  over  his  chil- 
dren was  unlimited.  Those  who,  like  Po- 
thier,  borrowed  much  from  the  pandects  and 
other  ancient  law,  have  readily  recognized 
the  authority  of  the  state  to  intervene,  and 
bring  its  strong  arm  to  bear  to  coerce  obedi- 
ence. These  principles  were  afterwards 
made  part  of  the  Code  Napoleon.  They  are 
not  all  copied  in  our  Code.  There  is  a  dif- 
ference on  this  subject  in  the  articles  of  the 
two  Codes  quite  evident  on  reading  and  com- 
paring the  different  articles.  Under  the 
common-law  system,  the  authority  of  the 
state,  as  I  take  it,  is  not  so  easily  invoked  in 
the  interest  of  complaining  parents.  More 
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rightSi  properly,  I  think,  are  oonoeded  to 
the  ehild  who  Ib  capable  of  reasoning  for 
himself  as  if  of  age.  The  c(Mnmon-law  sys- 
tem, it  does  appear  to  me,  is  more  in  accord- 
ance with  the  spirit  of  the  age  on  this  point. 
I  do  not  understand  that  the  common-law 
decisions  are  favorable  to  the  interposition  of 
state  interference,  under  the  writ  of 
habeas  corpus  in  such  cases.    These  are  my 


views  regarding  the  legal  aspect  of  the  ease. 
The  question  is  one  of  interpretation.  Dif- 
fering from  my  colleagues  as  relates  to  the 
interpretation  to  be  placed  on  the  law,  I  do 
not  claim  any  conscientiousness  and  sincer- 
ity of  purpose  which  I  do  not  readily  con- 
cede to  the  majority  of  the  court. 

Rehearing  denied  February  6,  1900. 


WISCONSIN  SUPREME  COURT. 


Mary  Emeline  MoCOT,  Reapi., 

9' 
NORTHWESTERN  MUTUAL  RELIEF  AS- 
SOCIATION, Appi. 

(92  Wis.  677.) 

X*  A  eertiflcAte  of  membemliip  and  the 
Application  tlftcrefor,  wblcb  provide 
aclnst  liability  Id  case  of  death  by  snieide, 
oonstitate  a  contract  between  the  parties,  pre- 
vailing over  by-laws  of  the  association,  which 
do  not  aathorise  such  limitation  apon  liabil- 
ity. 

B.  A  polley  of  life  InBwrAiiee  eannot  be 
broAdened  oat  by  the  applloatlon  of  the  law 
of  waiver  or  estoppel,  so  as  to  cover  a  case  of 
death  by  saicide  which  is  excluded  from  the 
policy  by  its  terms. 

(March  10,  1880.) 


APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  La  Fayette  Coun- 
ty in  favor  of  plaintifif  in  an  action  brought 
to  recover  the  amount  alleged  to  be  due  on  a 
mutual  benefit  certificate.    Reversed, 

Statement  by  Marshall,  J.: 

This  action  is  brought  by  the  plaintifi* 
against  the  defendant,  a  corporation  doing 
an  insurance  business  on  the  co-operative 
plan,  on  certificate  of  membership  No.  7,- 
844,  issued  to  William  MoO>y,  April  11, 
1889.  which  matured  and  became  payable  to 
plaintiff  as  beneficiary,  by  his  death  by  sui- 
cide, July  8, 1892,  unless  the  manner  of  such 
death  constitutes  a  defense  to  plaintiff's 
claim.  The  certificate,  by  its  terms,  requires 
defendant  to  pay  plaintiff  80  per  cent  of  an 
assessment  made  upon  the  members  of  tlie 
association,  under  its  system,  not  exceeding 


KoTK. — Conflict  hetween  hy-lawa  and  oertifl4Hit6i 
or  poliojf,  of  a  tnutual  benefit  society  or  insur- 
ance company. 

Although  it  is  well  settled  that  the  by-laws 
of  a  matual  society  or  company  in  force  at  the 
time  of  the  admission  of  a  member  are  a  part 
of  the  contract,  whether  referred  to  in  the 
certificate,  or  policy,  or  not,  there  have  been  but 
few  decisions  on  the  exact  question  dealt  with 
In  the  note. 

The  decisions  that  have  been  made  support 
the  doctrine  of  the  principal  case,  that  in  case 
of  conflict  between  the  by-laws  and  certificate, 
or  policy,  the  latter  preyails,  in  the  absence  of 
any  conflict  with  the  charter  or  articles  of  as- 
sociation. 

Thus,  Davidson  v.  Old  People's  Mut.  Ben. 
Soc.  30  Minn.  308,  1  L.  B.  A.  842,  89  N.  W. 
803.  holds  that  a  by-law  limiting  the  society's 
liability  to  the  amount  paid  to  it  on  the  certifi- 
cate in  case  of  the  insured's  death  within  sixty 
days  after  reinstatement  is  ineffectual,  where 
the  certificate  provides  that  a  member  who  has 
forfeited  the  same  may  be  "restored"  upon  cer- 
tain conditions.  The  court  mentions  the  fact 
that  it  nowhere  appears  that  the  charter  or  ar- 
ticles of  association  prohibits  the  society  from  is- 
suing a  poiicy  In  the  form  of  the  one  in  question, 
and  holds  that  by  issuing  such  a  policy  the  soci- 
ety must  be  deemed  to  have  waived  the  by-law. 

Fitzgerald  v.  Equitable  Beserve  Fund  Life 
Asso.  18  N.  Y.  8.  B.  914,  8  N.  T.  Supp.  214, 
holds  that  a  certificate  contemplating  an  assess- 
ment to  meet  each  death  loss  prevails  over  by- 
laws tending  to  limit  the  number  of  assess- 
Boents,  laying  down  the  general  principle  that 
In  case  of  conflict  between  the  by-laws  and  cer- 
tificate the  latter  shall  prevail. 

Failey  v.  Fee,  88  Md.  88,  32  L.  B.  A.  811,  34 
Atl.  889,  applied  the  same  doctrine  where  there 
was  a  conflict  between  the  certificate  and  a  by- 
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law  with  reference  to  the  time  of  payment,  al- 
luding to  the  fact  that  the  articles  of  associa- 
tion provided  that  the  amount  should  be  paid 
as  provided  in  the  by-laws  or  in  the  certificate. 

Morrison  v.  Wisconsin  Odd  Fellows  Mut.  L. 
Ina  Co.  59  Wla  162,  18  N.  W.  13,  holda  In  ef- 
fect, that  a  by-law  restricting  membership  to 
persons  under  a  certain  age  may  be  waived  by 
issuing  a  certificate  to  a  person  over  that  age ; 
distinguishing  Luthe  v.  Bipon  Farmers'  Mut.  F. 
Ina.  Co.  55  Wis.  548,  13  N.  W.  490,  upon  the 
ground  that  in  the  latter  case  the  restriction 
was  in  the  charter. 

Union  Mut.  F.  Ina  Co.  v.  Keyser,  82  N.  H. 
313,  64  Am.  Dec.  875,  upholds  a  policy 'issued  by 
a  mutual  fire  Insurance  company,  with  full 
knowledge  of  the  facts.  Insuring  property  in  a 
class  other  than  that  to  which  it  belonged,  ac- 
cording to  a  by-law  adopted  by  the  directors 
pursuant  to  a  provision  of  the  charter  requiring 
them  to  divide  all  property  into  four  classes  and 
determine  the  property  to  be  included  in  each 
class.  The  decision  is  put  upon  the  ground  that 
the  directors,  having  adopted  the  by-law,  might 
waive  it. 

In  Doane  v.  Millvllle  Mut.  Marine  dc  F.  Ins. 
Co.  45  N.  J.  Eq.  274,  17  Atl.  625,  the  contract, 
if  determined  by  the  charter  and  policy,  gave 
all  persons  insured  an  equal  claim  upon  assets 
for  Indemnity  whether  the  rislc  was  marine  or 
fire,  but  the  by-laws  restricted  the  revenues  from 
each  branch  to  the  payment  of  losses  in  that 
particular  branch.  The  court  held  that  the  pol- 
icy should  prevail  over  the  by-law,  stating  that 
the  tender  of  a  policy  under  such  a  charter  is 
for  all  practical  purposes  equivalent  to  a  decla- 
ration that  there  are  no  inconsistent  by-lawa 
and,  further,  that  If  the  by-law  were  to  prevail 
it  would  overrule  the  charter,  in  view  of  the 
provision  of  the  latter  that  the  company  should 
be  bound  agreeably  to  the  policy. 

Miller  V.  Hillsborough  Mut.  F.  Ina  Asso.  44 
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in  all  $2,000.  The  only  method  or  remedy  by 
which  plaintiff  can  enforce  her  rights  as 
beneficiary  is  by  an  action  in  equity  to  com- 
pel the  association  to  comply  with  the  terms 
of  the  certificate  by  making  an  assessment 
upon  its  members,  and  paying  the  proceeds 
thereof  to  her,  not  exceeding  in  all  $2,000. 
Plaintiff's  claim  was  duly  proved  under  the 
rules  and  regulations  of  the  association  and 
the  terms  of  the  certificate,  and,  after  the 
termination  of  the  period  within  which  de- 
fendant was  required  to  levy  the  assessment, 
it  having  neglected  and  refused  so  to  do,  on 
the  ground  that  the  assured  came  to  his 
death  by  suicide,  this  action  was  brought. 

The  application  made  by  the  assured  for 
membership  in  the  association,  upon  which 
the  certificate  was  issued,  contained  the  fol- 
lowing: "I  hereby  agree  that  the  associa-. 
tion  assumes  no  liability  in  case  of  suicide 
or  self-destruction,  and  that  the  certificate  of 
membership  shall  contain  the  usual  terms, 
conditions,  and  regulations.  .  .  ."  In- 
dorsed on  the  back  of  the  certificate,  and 
made  a  part  of  the  contract  of  insurance, 
was  the  following:  **{i)  Suicide  or  self- 
destruction  of  the  member  herein  named, 
whether  voluntary  or  involuntary,  sane  or 
insane,  at  the  time  thereof,  is  not  a  risk  as- 
sumed by  this  association.  .  .  .  (2) 
Neither  the  member  .  .  .  nor  the  asso- 
elation  shall  be  liable  upon  the  certificate 
.  .  .  for  any  suicide  or  self-destruction 
or  for  a  greater  amount  than  eighty  per  cent 


of  the  assessment  paid  by  such  member." 
The  trial  court  found  facts  in  accordance 
with  the  foregoing.  Also,  in  effect:  That 
the  articles  of  organization  of  the  defendant, 
when  the  certificate  was  issued,  provided 
that  members  should  be  entitled  to  receive 
benefits  upon  such  terms  and  subject  to  such 
regulations  as  prescribed  by  the  board  of  di- 
rectors or  the  executive  committee.  That, 
until  January  15,  1890,  there  was  no  by- 
law or  regulation  of  the  defendant  adopted 
in  accordance  with  such  articles,  or  at  all, 
authorizing  the  issuance  of  a  certificate  with 
the  provision  against  liability  in  case  of 
death  by  suicide  or  self-destruction.  That 
by  the  by-laws  and  regulations  existing  pri- 
or to  the  date  mentioned,  all  certificates  were 
payable  absolutely  upon  maturity,  by  death, 
whether  caused  by  suicide  or  otherwise,  and 
that  the  form  of  application  and  certificate 
used  by  the  association  up  to  February  7, 
18S9,  was  in  accordance  therewith,  after 
whidi  date,  by  the  secretary  of  the  associa- 
tion, without  authority  of  the  board  of  di- 
rectors, a  provision  was  inserted  in  the  ap- 
plications and  indorsed  on  the  back  of  the 
certificates  used,  similar  to  the  provisions  in 
the  application  and  on  the  back  of  the  certif- 
icate in  question,  limiting  mortuary  benefits 
to  cases  of  death  from  causes  other  than  sui- 
ciile  or  self-destruction.  That  in  November, 
1889,  notice  was  sent  to  the  members  of  theas- 
sociation,  including  the  deceased,  of  a  proposed 
amendment  to  the  by-laws,  providing  against 


N.  J.  Eq.  224,  14  Atl.  278,  10  Atl.  106.  held  that 
Insured  In  a  policy  Issued  by  a  mutual  lire  In- 
surance company  subject  to  "constitution,  by- 
laws, and  conditions,*'  was  entitled  to  have  his 
policy  reformed  so  as  to  be  subject  only  to  the 
by-laws  annexed  thereto,  where  at  the  end  of 
the  policy,  under  the  words  "conditions  of  in- 
surance," certain  by-laws,  not  including  the  one 
relied  upon  by  the  company  as  a  defense,  were 
annexed. 

Barbot  v.  Mutual  Reserve  Fund  Life  Asso. 
100  Ga.  681,  28  S.  E.  498,  is  not  opposed  lo 
the  doctrine  of  the  foregoing  cases,  but  merely 
gives  the  constitution  and  by-laws  effect  in  con- 
struing the  certificate.  In  that  case  the  consti- 
tution and  by-laws  provided  for  assessments 
sufficient  to  meet  existing  claims.  There  was 
attached  to  the  certificate  an  "assessment  rare 
table,*'  which,  after  providing  that  each  sur- 
vivor should  pay  for  each  $1,000  of  the  amount 
of  his  certificate  "as  follows,"  purported  to  give 
the  amounts  (termed  rates)  on  $1,000  for  dif- 
ferent ages.  The  court  held,  in  view  of  the  con- 
stitution and  by-laws,  that  it  was  not  the  pur- 
pose of  the  table  to  fix  a  limitation  upon  the 
amount  of  the  gross  assessment,  but  only  to  fur- 
nish a  guide,  after  such  gross  amount  had  been 
ascertained,  for  its  equitable  and  fair  apportion- 
ment among  the  members  according  to  their  rela- 
tive ages. 

It  is  apparent  from  the  foregoing  that  the  ad- 
judged cases  sustain  the  general  rule  laid  down 
by  the  court  in  the  principal  case,  vig.,  that  the 
certificate,  if  within  the  power  of  the  associa- 
tion under  Its  charter  or  articles  of  organiza- 
tion, will  prevail  over  by-laws  inconsistent  with 
it ;  but  the  opinion  does  not  make  it  clear  why 
the  case  does  not  fall  within  the  exception  to 
the  rule.  It  will  be  observed,  from  the  state- 
ment of  facts  preceding  the  opinion,  that  the 
articles  of  organization  provided  that  members 
should  be  entitled  to  receive  benefits  upon  such 
terms  and  subject  to  such  regulations  as  abonld 
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be  prescribed  by  the  board  of  directors  or  the 
executive  committee ;  that  at  the  time  the  cer 
tificate  in  question  was  issued  there  was  no  by- 
law or  regulation  authorizing  the  issuance  of  a 
certificate  with  a  provision  against  liability  Id 
case  of  suicide ;  and  that  such  provision  was  In- 
serted by  the  secretary,  without  the  authority 
of  the  board  of  directors,  In  the  applications  and 
certificates  used  at  the  time  the  certificate  In 
question  was  Issued.  The  implication  seems  to 
be,  although  It  is  not  expressly  so  stated,  that 
the  act  of  the  secretary  was  without  the  au- 
thority of  the  executive  committee.  It  would 
therefore  seem  that  the  insertion  of  the  provi- 
sion In  question  was  not  authorized  by  the  arti- 
cles of  association. 

It  may  be  that  the  issuance  of  the  oertlficate 
was  regarded  as  the  act  of  the  board  of  direct- 
ors or  executive  committee,  and  therefore  as  a 
compliance  with  the  provision  of  the  articles  u( 
associa tioji,  since  it  does  not  require  the  terms 
and  regulations  to  be  prescribed  in  by-laws  or  in 
any  other  particular  form. 

Moreover,  the  provision  of  the  certificate  as 
to  suicide  was  manifestly  for  the  benefit  of  the 
association,  and  for  that  reason  the  provision 
of  the  articles  of  association  for  **bemeflts  on 
such  terms  and  subject  to  such  regulations  as 
prescribed  by  the  board  of  directors  or  the  execu- 
tive committee"  may  have  been  deemed  Inap- 
plicable. That  is  to  say.  this  restriction  may  be 
deemed  to  be  for  the  protection  of  the  associa- 
tion alone.  If  so,  it  would  prohibit  the  tD8e^ 
tion  of  unauthorized  stipulations  which  would 
increase  the  liability  of  the  association,  but 
would  not  prohibit  Its  officers  from  Insertinf 
any  stipulations  that  might  further  protect  the 
association.  This  seems  to  be  a  reasonable  IB* 
terpretation  of  the  articles,  and  may  well  be 
the  ground  on  which  the  court  sustained  the 
stipulation  against  suicide,  though  the  associa- 
tion had  not  authorised  it  by  any  by-law  or 
regulation.  O.  H.  P. 
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liability  in  case  of  death  by  suicide  or  self- 
destruction;  and  on  the  15th  day  of  Janu- 
ary, 1890,  pursuant  to  such  notice,  such  an 
amendment  was  duly  adopted,  and  it  was 
provided  that  all  certificates  issued  prior  to 
January  25,  1890,  should  be  known  as  "Old 
Series,"  and  those  issued  after  January  24, 
1890,  should  be  known  as  ''New  Series.  A 
new  provision  was  made  in  regard  to  the 
classification  of  certificates  and  in  regard  to 
assessments,  applicable  only  to  the  new  se- 
ries ;  and  it  was  further  provided  that  mem- 
bers holding  old  series  certificates  should  be 
assessed  according  to  the  old  by-laws,  though 
such  holders  might  exchange  such  certificates 
for  certificates  of  the  new  series.  That  on 
the  9th  day  of  January,  1890,  accompanied 
by  a  notice  of  an  assessment,  the  deceased 
received  a  communication  from  the  defend- 
ant in  the  form  of  a  circular  letter  addressed 
to  each  member  of  the  association,  to  the 
effect  that  after  January  21, 1890,a  new  form 
of  certificate  would  be  issued,  containing  ad- 
vantages over  the  old  form,  in  that>  among 
other  things,  there  would  no  longer  be  any 
liability  in  case  of  death  by  suicide;  and 
thereafter,  July  11,  1892,  he  received  anoth- 
er circular  letter,  calling  attention  to  the  new 
regulations,  and  urging  the  exchange  of  the 
old  for  the  new  certificates,  because  of  the 
exemption  from  liability  in  case  of  suicide. 
That  prior  to  the  death  of  the  assured  he 
paid  eighteen  assessments  in  consequence  of 
the  death  of  members,  two  of  which  were  by 
suicide,  one  of  such  being  November  30, 1890, 
and  the  other  April  29,  1891,  and  in  each 
case  notice  of  the  assessment  was  given,  to- 
gether with  notice  of  the  cause  of  death. 
The  court  found,  as  conclusions  of  law,  in 
effect,  that  the  provisions  in  the  application 
and  on  the  back  of  the  certificate  in  regard 
to  liability  in  case  of  death  by  suicide,  were 
not  in  accordance  with  the  by-laws  of  the  de- 
fendant existing  at  the  time  such  certificate 
was  issued,  and  therefore  they  formed  no 
part  of  the  contract  of  insurance;  that  de- 
fendant had  repeatedly  shown  that  it  so  in- 
terpreted the  contract  by  assessing  the  as- 
sured upon  his  certificate  to  pay  death  losses 
caused  by  suicide,  and  that  defendant  had 
waived  any  right  to  insist  on  such  provisions 
by  repeatedly  assessing  the  assured  for  his 
full  proportion  of  losses  which  accrued  to  the 
association  on  account  of  the  death  of  mem- 
bers by  suicide.  Exceptions  were  taken  on 
the  part  of  defendant  necessary  to  raise  the 
questions  here  considered.  Judgment  was 
rendered  in  plaintiff's  favor  in  accordance 
with  the  conclusions  of  the  trial  court,  and 
from  such  judgment  this  appeal  was  taken. 

Mr.  N.  W.  diynoweth  for  appellant. 

Mc88r8.  Orion  ft  Osbom  and  Wilson  St 
Martin,  for  respondent: 

The  defendant  is  liable  notwithstanding 
William  McCoy,  the  insured,  died  by  his  own 
hand. 

The  stipulations  to  the  contrary  are  inter- 
polations placed  there  by  the  secretary  and 
manager  without  any  authority  whatever, 
and  contrary  to  the  by-laws  of  the  associa- 
tion and  its  articles  of  incorporation,  and 
47  L.  R.  A. 


are  therefore  void,  and  form  no  part  of  the 
contract. 

The  contract  set  out  in  the  by-laws  was 
the  only  authorized  contract  for  mortuary 
benefits  to  be  paid  by  the  defendant,  in  force 
when  this  certificate  was  issued;  and  such 
contract,  containing  no  exception  in  case  of 
suicide,  bound  the  defendant  in  that  case  the 
same  as  if  death  ensued  in  any  other  way. 

Cooke,  Life  Ins.  9  41;  Darraw  v.  Family 
Fund,  8oc.  116  N.  Y.  537,  6  L.  R.  A.  495,  22 
N.  £.  1093;  Niblack,  Ben.  Soc.  last  ed.  §  156; 
MilU  v.  Rebatook,  29  Minn.  380,  13  N.  W. 
162. 

The  directors  have  no  authority  to  disre- 
gard the  by-laws. 

Niblack,  Ben.  Soc  p.  196. 

These  interpolations  are  void  for  two  rea* 
sons: 

For  want  of  authority  on  the  part  of  the 
officers  to  insert  them  in  the  contract. 

Niblack,  Ben.  Soc.  last  ed.  9  97 ;  MoOoy  y. 
Boma/n  Oatholio  Mut.  Ina.  Co,  152  Mass.  272, 
25  N.  £.  289 ;  Evans  v.  Trimountain  Mut.  F. 
Ins,  Co.  9  Allen,  329 ;  8weii  v.  Citizens'  Mut. 
Relief  8oo.  78  Me.  541,  7  Atl.  394;  Hirsch  y. 
United  States  Grand  Lodge,  O.  of  B.  A.  56 
Mo.  App.  101 ;  Hall  v.  Merrill,  47  Minn.  260, 
49  N.  W.  980;  Covena/nt  Mut.  Ben.  Asso.  v. 
Spies,  114  lU.  463,  2  N.  E.  482;  Metropoli- 
tan Safety  Fund  Aooi.  Asso.  v.  Windover,  137 
111.  417,  27  N.  £.  538;  Cooke,  Life  Ins.  9  H; 
2  Am.  A  Eng.  Enc.  Law,  p.  176;  15  Am.  & 
Eng.  Enc.  Law,  p.  44;  Day  v.  Mill'Oumers^ 
Mut.  F.  Ins.  Co.  75  Iowa,  694,  38  N.  W.  113; 
Supreme  Lodge  K.  of  P.  v.  La  Malta,  95 
Tenn.  157,  30  L.  R.  A.  838,  31  8.  W.  493. 

If  the  secretary  may  interpolate  a  provi- 
sion into  the  contract  befiween  the  associa- 
tion and  its  members  for  any  purpose,  the 
provision  here  inserted,  limiting  the  liability 
oi  the  association  in  case  of  the  suicide  of 
the  holder  of  a  certificate,  is  invalid  because 
it  destroys  the  equality  of  rights  and  liabili- 
ties between  certificate  holders,  which  is  the 
essential  principle  of  mutual  insurance. 

MaoKi/nnon  v.  Mutual  F.  Ins.  Co.  83  Wis. 
12,  53  N.  W.  19;  Dwois  v.  Parcher  d  J.  d  A. 
Stewart  Co.  82  Wis.  488,  52  N.  W.  771; 
Oreat  Western  Teleg.  Co.  v.  Bumham,  79 
Wis.  47,  47  N.  W.  373 ;  Bowen  v.  Kuehn,  79 
Wis.  53,  47  N.  W.  374;  Clevenger  v.  Mutuai 
L.  Ins.  Co.  2  Dak.  114,  3  N.  W.  313. 

Assessments  must  be  made  in  strict  0(«- 
f ormity  to  the  provisions  of  the  by-laws,  and 
cannot  be  enforced  if  made  otherwise. 

16  Am.  A  Eng.  Enc  Law,  p.  66;  Marble- 
head  Mut.  F,  Ins.  Co,  v.  Hayward,  3  Gray« 
208 ;  PeopWs  Bquitable  Mut.  F.  Ins.  Co.  v. 
Arthur,  7  Gray,  267. 

If  the  interpolated  rule  indorsed  upon  this 
certificate  was  ever  valid,  the  defendant  as- 
sociation has  waived  the  condition,  and  is 
now  liable  notwithstanding. 

Styloic  V.  Wisconsin  Odd  Fellows  Mut.  L. 
Ins.  Co.  69  Wis.  224,  34  N.  W.  151 ;  MorHs<m 
V.  Wisconsin  Odd  Fellows  Mut.  L.  Ins.  Co, 
59  Wis.  162,  18  N.  W.  13. 

The  defendant  has  by  its  various  commu- 
nications with  McCoy  in  his  lifetime,  and  as- 
sessments made  upon  him  to  pay  suicida] 
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losses,  practically  construed  the  interpolat- 
ed suicidal  clauses  in  the  certificate  in  suit 
as  invalid  and  ineffectual,  which  construc- 
tion it  should  now  be  bound  by. 

Ballou  V.  Qile,  50  Wis.  614,  7  N.  W.  601. 

Marslutlly  J.,  delivered  the  opinion  of  the 
court: 

It  clearly  appears  from  the  for^;oing 
statement  of  facts  that  the  contract  which 
the  appellant  and  the  assured  made,  as  evi- 
denced by  the  application  for  and  the  certifi- 
cate of  membership,  provides  in  dear,  un- 
mistakable language  against  liability  in  case 
of  death  by  suicide  or  self-destruction;  but 
it  is  contended  that,  notwithstanding  such 
is  the  case,  the  provisions  in  that  regard  do 
not  form  a  part  of  the  contract  between  the 
parties,  because  the  by-laws  of  the  associa- 
tion, at  the  time  deceased  was  admitted  to 
membership,  did  not  authorize  any  such  lim- 
itation upon  its  liability,  and  that  such  by- 
laws must  prevail  over  the  express  contract 
of  the  parties  in  case  of  conflict.  Such  is 
the  position  of  the  respondent,  as  we  under- 
stand it,  and  of  the  learned  circuit  judge  be- 
fore whom  the  case  was  tried  at  the  circuit. 
If  such  is  the  law,  obviously  the  judgment 
must  be  affirmed,  because  it  is  well  settled 
that,  if  a  contract  for  life  insurance  does  not 
provide  against  liability  in  case  of  death  by 
suicide  or  self-destruction,  then  such  cause 
of  death  does  not  constitute  a  defense.  Mills 
V.  Rebatook,  29  Minn.  380,  13  N.  W.  102; 
Darrow  v.  Family  Fund  8oo.  116  N.  Y.  637, 
6  L.  R.  A.  495,  22  N.  E.  1093 ;  Fitoh  v.  Amer- 
lean  Popular  L.  Ins,  Co,  59  N.  Y.  657,  17  Am. 
Rep.  372 ;  Freeman  v.  National  Ben.  8oo,  42 
Hun,  252.  The  articles  of  organization  of 
the  association  did  not  contain  any  prohibi- 
tion against  the  acceptance  of  members  un- 
der contract  providing  a^^ainst  liability  in 
the  event  of  death  by  suicide  or  self-destruc- 
tion. So,  at  the  most,  the  issuance  of  the 
certificate  in  this  case  was  a  mere  violation 
of  the  by-laws,  which  would  not  necessarily 
affect  the  contract.  Morrison  v.  Wisconsin 
Odd  Fellows  Mut  L.  Ins.  Co.  69  Wis.  162,  18 
N.  W.  13.  It  was  there  held,  in  effect,  Uiat 
where  the  certificate  of  membership  of  a  mu- 
tual benefit  society  is  inconsistent  with  the 
by-laws  of  the  association,  the  certificate  is, 
nevertheless,  binding  upon  the  company,  ac- 
cording to  its  terms ;  distinguishing  between 
the  rule  thus  laid  down  and  the  rule  in  Luthe 
▼.  Farmers'  Mut.  F.  Ins.  Co.  66  Wis.  543,  13 
N.  W.  490,  where  a  policy  of  insurance,  is- 
sued in  a  manner  prohibited  by  the  charter 
of  the  company,  was  held  void  on  that 
ground.  To  the  same  effect  is  Davidson  v. 
Old  People's  Mut.  Ben.  8oc.  39  Minn.  303,  1 
L.  R.  A.  842,  39  N.  W.  803;  also  Fitzgerald 
T.  Equitable  Reserve  Fund  Life  Asso.  18  N. 
Y.  S.  R.  914,  3  N.  Y.  Supp.  214,  where  it  is 
held,  in  effect,  that,  in  the  absence  of  fraud, 
a  provision  in  a  certificate  of  membership  in 
a  mutual  life  association  will  prevail  over  a 
clause  in  the  by-laws  of  such  association  con- 
flicting therewith,  and  tending  to  limit  its 
liability,  though  the  application  stipulates 
tliat  sudi  by-laws  shall  constitute  a  part  of 
47L.R.  A. 


the  contract  So  in  Union  Mut,  F.  Ins.  Co. 
V.  Keyser,  32  N.  H.  313,  64  Am.  Dec  375. 
where  it  is  held,  in  effect,  that  if  a  policy  of 
insurance  is  issued  in  violation  of  the  by- 
laws, if  not  prohibited  by  the  charter,  it  is 
binding,  according  to  its  terms,  on  the  cor- 
poration or  association  issuing  it.  Hirseh 
V.  United  States  Orand  Lodge,  O.  of  B.  A.  56 
Mo.  A]^p.  101,  cited  to  the  contrary,  appears 
to  be  m  perfect  accord  with  the  foregoing. 
While  the  decisions  are  not  numerous  on  this 
subject,  there  is  no  substantial  conflict,  and 
we  understand  the  general  principle  to  be 
firmly  established  that  tiiough,  generally 
speaking,  a  member  of  a  mutual  benefit  as- 
sociation or  insurance  company  is  bound  to 
take  notice  of  its  by-laws,  even  if  not  recited 
or  referred  to  in  tiie  certificate  of  member- 
ship or  policy,  yet,  when  sudi  certificate  or 
policy  and  the  by-laws  conflict,  so  l<Mig  as 
the  contract  as  written  is  within  the  power 
of  the  association  under  its  charter  or  arti- 
des  of  organization,  it  will  prevail  over  the 
by-laws,  and  by  it  the  rights  and  liabilities 
of  the  parties  must  be  determined.  Nib- 
lack,  Ben.  Soc.  9  147.  It  follows  from  the 
foregoing  that  the  condusion  of  the  trial 
court,  to  the  effect  that  the  by-laws  of  the 
appellant  must  prevail  over  the  application 
for  and  the  certificate  of  membership,  can- 
not be  supported,  but,  on  the  contrary,  tiie 
latter  must  prevail,  and  be  held  the  measure 
of  the  liability  of  tiie  aasodation  on  the  eer- 
tificate,  and  that  no  recovery  thereon  can  Us 
had  unless  by  reason  of  the  facts  it  is  es- 
topped from  insisting  upon  the  contract  ss 
made,  and  from  setting  up  the  cause  of 
death  as  a  defense. 

It  is  claimed  that  the  conduct  of  the  asMh 
elation  in  its  dealing  with  the  deceased  was 
such  as  to  induce  a  belief  on  his  part  that, 
in  the  event  of  death  by  suicide,  that  fact 
would  not  be  insisted  upon  as  a  defense, 
notwithstanding  the  provisions  of  the  con- 
tract in  that  regard;  that  he  relied  upon 
such  conduct  by  refusing  to  exchange  his 
certificate  for  one  of  the  new  series,  though 
repeatedly  invited  so  to  do,  and  twice  paid 
assessments  when  the  cause  of  death  was 
suicide;  and  that  it  should  now  be  estopped 
from  having  the  benefit  of  any  different  po< 
sition  under  its  contract  to  the  prejudice  of 
the  plaintiff.  On  this  branch  of  the  case 
much  learning  is  displayed,  and  the  general 
subject  of  waiver  and  estoppel  in  cases  of 
forfeitures  by  breaches  of  conditions  in  con- 
tracts of  insurance  is  ably  discussed  in  re- 
spondent's brief  in  support  of  the  contention 
that  appdlant  is  estopped  from  insisting 
upon  a  forfeiture  in  this  case;  but  we  are 
unable  to  see  how  the  settled  rules  under 
which  it  is  held  that  a  forfeiture  or  condi- 
tion of  forfeiture  may  be  waived  applied 
hera  What  is  insisted  upon  is  not-  really 
the  waiver  of  a  forfeiture,  or  an  equitable 
estoppel  against  insisting  upon  a  condition 
of  the  policy,  the  violation  of  which  would 
otherwise  work  a  forfeiture.  It  is  a  misuse 
of  the  term  to  so  speak  of  the  loss  of  ben^ 
fits  under  the  certificate  in  question.  What 
is  here  sought  is  not  to  prevent  a  forfdtuiSt 
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but  to  make  a  new  oantract;  to  radically 
change  the  terms  of  the  certificate  so  as  to 
<K>ver  death  by  suicide,  when  by  its  terms 
that  is  expressly  excluded  from  the  con- 
tract. We  do  not  understand  that  the  doc- 
trine of  estoppel  or  waiver  goes  that  far. 
After  a  loss  accrues,  an  insurance  company 
may,  by  its  conduct,  waive  a  forfeiture;  or 
by  some  act  before  such  loss  it  may  induce 
the  insured  to  do  or  not  to  do  some  act  con- 
trary to  the  stipulations  of  the  policy,  and 
thereby  be  estopped  from  setting  up  such 
violation  as  a  forfeiture;  but  sudi  conduct, 
though  in  conflict  with  the  terms  of  the 
contract  of  insurance  and  with  the  knowl- 
edge of  the  insured,  and  relied  upon  by  him, 
will  not  have  the  effect  to  broaden  out  such 
conti-act  so  as  to  cover  additional  objects  of 
insurance  or  causes  of  loss.  To  illustrate 
the  principle  here  laid  down,  a  policy  of  in- 
surance against  loss  by  fire  cannot  have  in- 
grafted upon  or  added  to  it,  by  way  of  es- 
toppel or  waiver,  provisions  for  insurance 
against  loss  by  any  other  cause;  and  no 
more  can  a  policy  of  life  insurance,  express- 
ly limited  to  payment  of  a  sum  of  money  in 
the  event  of  death  from  causes  other  than 
suicide  or  self-destruction,  be  broadened  out 
by  the  application  of  the  law  of  waiver  or  es- 
toppel so  as  to  cover  the  cause  excluded  un- 
der the  contract  While  a  forfeiture  of  bene- 
fits contracted  for  may  be  waived,  the  doc- 
trine of  waiver  or  estoppel  cannot  be  success- 
fully invoked  to  create  a  liability  for  bene- 
fits not  contracted  for  at  all. 

From  the  foregoing  it  follows  that  the 
judgment  of  the  Circuit  Court  must  he  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  complaint,  and  render 
judgment  in  favor  of  the  defendant  for  costs. 


James  R.  RIOKETSON,  Reapt., 

V. 

City  of  MILWAUKEE  et  al,,  AppU. 

i Wla ) 

1*  I«ettlnv  m  eontraot  for  m  mmrhmm^ 
erematory,  wltliovt  mAlcinv  or  lllinv 
Aity   plan    of   the   proposed    plant,   or 

adopting  any  system  of  garbage  cremation,  or 
specifying  the  dimensions  of  buildings  or  de- 
scription of  machinery  to  be  used,  but  merely 
calling  for  a  complete  garbage  cremation 
plant  that  will  destroy  a  certain  quantity  of 
garbage  per  day,  leaving  the  bidders  to  sub- 
mit plans  and  specifications  showing  a  de- 
scription of  the  buildings,  machinery,  fur- 
naces, and  appurtenances.  Is  in  violation  of 
Ijaws  1874,  chap.  184,  which  requires  an  ad- 
vertisement for  such  work  after  a  plan  or 
profile  of  the  work,  accompanied  with  specifi- 
cations or  other  appropriate  and  sufficient  de- 
scription of  the  work,  has  first  been  placed 
on  file  for  the  information  of  bidders  and 
othera 
B.  The  rivht  of  a  eity  to  acquire  a  pat- 
ented   proeesB     w^lthont    advertlBlnv 

NOTB. — As  to  municipal  contract  for  work  or 
articles  which  embody  a  patented  Invention, 
see  Kilvlngton  v.  Superior  (Wia)  18  L.  R.  A. 
46,  and  note. 

47  L.R.  A. 


for  hids  does  not  Justify  the  letting  of  a 
contract  for  a  complete  garbage  crematory, 
with  the  necessary  buildings,  machinery,  and 
appurtenances,  as  well  as  the  use  of  a  pat- 
ented process,  without  complying  with  the 
statutory  requirements  as  to  filing  plans  and 
specifications  In  letting  contracts  for  public 
works,  and  without  any  compliance  with  the 
statutory  provisions  as  to  securing  the  righi 
to  use  patented  processes. 
8.  The  court  will  hesitate  to  restrain 
the  cxecotion  of  a  mnnlcipal  contract 
on  the  ground  that  the  board  of  public  works 
did  not  exercise  an  independent  Judgment  up- 
on the  bids  submitted  therefor,  but  acted  con- 
jointly with  certain  committees  of  the  coun- 
cil, where  It  is  not  shown  that  the  opinion 
of  the  board  was  influenced  by  their  asso- 
ciates. 

4.  A  reaerration  in  contracts  for  pah- 
lic  w^orlCy  in  favor  of  the  city,  of  cer- 
tain powers  given  to  the  board  of  public 
works  by  Milwaukee  charter,  chap.  6,  |  20, 
should,  to  avoid  ground  for  litigation,  make 
full  and  complete  reservations  as  to  both  the 
rights  and  powers  of  the  l>oard  as  pointed 
out. 

5.  An  ohjectlon  that  a  plaintill  is  not 
prosecntinv  the  action  in  vood  faith, 
and  is  not  the  real  party  in  interest,  should 
be  determined  by  proof  on  the  trial,  and  not 
upon  the  pleadings  and  affidavits  upon  pre- 
liminary hearing. 

(February  2,  1000.) 

APPEAL  by.  defendants  from  an  order  of 
the  Superior  Court  for  Milwaukee  Coun- 
ty restraining  defendants  from  proceeding 
to  construct  a  garbage  crematory  at  the  ex- 
pense of  the  dty.    Affirmed, 

Statement  by  Bardeen,  J. : 

This  action  is  brought  by  the  plaintiff,  a 
resident  and  taxpayer  of  the  city  of  Milwau- 
Icee,  to  restrain  the  city,  its  board  of  public 
works  and  other  officers  and  the  Engel  Sani- 
tary Cremation  Company,  from  construotiiig 
a  garbage  crematory  at  the  expense  of  the 
city.  Upon  the  oomj^laint  and  affidavit  of 
one  Vincent,  a  restraining  order  was  made. 
The  complaint,  among  other  things,  alleged 
that  on  June  6,  1899,  the  council  adopted  a 
resolution  directing  the  board  of  public 
works  to  advertise  for  proposals  to  furnish 
the  city,  ready  for  operation,  with  a  suitable 
garbage  crematory,  including  all  necessary 
buildings,  which  shall  be  of  brick,  with  stone 
foundations  and  iron  roof,  for  the  incinera- 
tion of  all  garbage  within  the  limits  of  the 
city,  together  wiSi  the  right  to  use  all  pat- 
ents which  may  be  necessary  for  the  com- 
plete operation  of  the  same.  Such  bids  or 
proposals  were  to  be  for  buildings  and  equip- 
ments suitable  for  the  reduction  and  dispos- 
al of  100  tons  of  garbage  each  twenty-four 
hours.  The  buildings  were  to  be  located  on 
lands  owned  by  the  city  near  the  sewerage 
pumping  works.  Hie  bidder  was  to  specify 
the  system  of  incineration  to  be  employed  by 
him,  the  size,  dimensions,  and  manner  of 
construction  of  the  building  and  plant,  the 
number  of  to^  of  fuel  required  for  the  dis- 
posal per  ton  of  garbage,  and  the  number  of 
men  necessary  for  its  operation.  If  possi- 
ble, it  was  to  be  so  located  as  to  use  the 
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smoke  stack  of  the  sewera^  pumping  works, 
and  was  to  be  so  located  in  connection  with 
said  works  as  the  city  engineer  should  decide 
to  be  economical  in  the  operation  of  both 
plants  according  to  specifications  to  be  pre- 
pared by  him.  The  resolution  also  provided 
that,  in  addition  to  the  charter  requirements, 
the  contract  and  specifications  should  re- 
quire: (1)  A  guaranty  that  the  plant 
when  complete  would  do  the  work  required 
in  a  sanitary  manner  without  emitting  any 
unwholesome  or  offensive  odors.  (2)  That 
the  city  should  have  the  right  to  test  it  for 
sixty  days.  (3)  If  the  city  decided  to  ac- 
cept the  plant,  the  bidder  was  to  give  a  bond 
of  <$10,000  conditioned  that  it  should  do  the 
work  properly  for  one  year.  (4)  A  convey- 
ance to  the  city  of  the  right  to  use  all  pat- 
ents applied  for,  pending  or  issued,  covering 
the  plant  and  methods  of  operating  the  same. 
(5)  An  agreement  that  if  not  accepted  the 
contractor  would  remove  the  plant.  (6) 
That  no  payment  should  be  maae  until  the 
works  had  been  tested  and  accepted.  (7) 
Such  further  provisions  as  the  board  of  pub- 
lic works  and  city  engineer  mi^ht  require. 

The  resolution  further  provided  that  the 
board  of  public  works  and  committee  on 
health  should  be  empowered  to  select  the 
lowest  and  best  bidder,  all  things  considered, 
but  before  making  a  contract  they  were  to 
report  their  conclusion  to  the  council  for  ap- 
proval. An  appropriation  not  exceeding 
|60,000  was  made  to  meet  the  expense.  Pur- 
suant to  this  resolution,  the  board  of  public 
works  prepared  some  general  specifications, 
a  copy  of  which  is  attached  to  the  complaint. 
No  plans  of  any  kind  were  prepared.  The 
specifications  covered  the  requirements  of 
the  resolution,  but  left  it  for  the  bidders  to 
submit  plans  and  specifications  showing  a 
description  of  the  buildings,  machinery,  fur- 
naces, and  appurtenances.  Nothing  was 
said  as  to  the  size  or  dimension  of  the  build- 
ings or  of  any  of  the  rooms  therein,  or  of 
the  finish  of  the  same,  except  that  the  build- 
ings were  to  be  of  brick  with  iron  or  slate 
roof,  and  as  nearly  fire  proof  as  possible.  No 
specifications  as  to  machinery  were  included 
except  that  it  was  stated  that  the  furnaces 
were  to  be  of  such  a  number  as  to  permit  the 
cremation  of  100  tons  of  garbage  per  day,  de- 
livered in  scows  at  a  dock  in  front  of  the 
plant  three  times  a  4&y*  Proper  trainways 
were  to  be  built  with  a  traveling  crane  for 
each  furnace.  A  coal  shed  was  to  be  erected 
of  capacity  to  store  six  months'  necessary 
supply  of  coal.  The  smoke  stack  was  to  be 
of  ample  capacity  and  height  for  the  best 
draft  necessary.  If  the  stack  of  the  sewer- 
age pumping  works  was  of  sufiicient  height 
and  capacity  in  connection  with  the  boilers 
of  said  works,  or  if  the  heat  from  the  crema- 
tion furnaces  can  be  used  for  generating 
steam  at  the  necessary  pressure  in  the  boil- 
ers at  the  pumping  works,  the  present  stack, 
with  the  approval  of  the  board,  may  be  used 
and  the  flue  connected  with  the  boiler  fur- 
naces. The  plant  was  to  be  so  designed  as 
to  make  the  handling  of  garbage  and  the  re- 
ceiving of  coal  by  vessel  convenient  and  eoo- 
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nomical,  and  must  be  complete  in  every  re- 
spect and  of  first-class  material. 

Due  advertisement  was  made  by  the  board 
and  bids  received  as  follows : 
Dixon  Garbage  Crematory  Com- 
pany   $51,000  00 

Davis  Garbage  Furnace  Company     53.000  OU 

50,000  00 

Jaoobi  Company 57,000  00 

Engel     Sanitary    A    Cremation 

Company 57,800  00 

Davis    Garbage    Furnace     Com- 
pany       68,000  00 

Duke    &    Kellner    Construction 

Company 79,845  00 

These  bids  were  opened  and  reported  to  the 
council  with  a  recommendation  that  they  be 
referred  to  the  board  of  public  works,  healtli 
commissioners,  committee  on  health  and 
committee  on  public  buildings  and  grounds. 
This  was  accordingly  done.  On  Septenilier 
18,  1899,  these  committees  with  the  board 
made  a  joint  report  to  the  council,  seit'ni; 
out  the  specifications  upon  which  bids  •  •>. 
asked,  the  notice  to  bidders,  the  bids 
received,  and  a  recommendation  that  Uio 
''bids,  plans,  and  specifications  of  the  £n;;el 
Sanitarv  &  Cremation  Company  be  accept- 
ed/' and  that  all  other  bids  be  rejected.  They 
stated  their  reasons  for  rejecting  the  other 
bids  as  follows.  The  Davis  Garbage  Furnace 
Company's  bid  came  too  late.  The  Duke  k 
Kellner  Construction  Company  bid  was  ex- 
orbitant, and  the  plans  and  specifications  de- 
fective in  certein  specified  particulars.  The 
Jacobi  Company  failed  to  comply  with  the 
general  specifications,  and  the  Dixon  Gar- 
bage Crematory  Company  also  failed  to  com- 
ply therewith,  and  ite  plans,  ete.,  were  de 
fective  in  certain  particulars  stated.  There 
was  no  report  that  any  of  the  bidders  were 
incompetent  or  otherwise  unreliable,  nor 
was  there  any  recommendation  from  the 
board  of  public  works  that  the  lowest  bid 
was  unreasonably  high.  After  due  consider- 
ation the  council  adopted  resolutions  reject- 
ing all  bids,  and  awarding  the  contract  to 
the  Engel  Sanitery  &  Cremation  Company 
at  the  sum  of  $57,800  as  being  the  lowest 
bidder  who  had  complied  with  the  charter 
requiremente  and  the  specifications  and  ad- 
vertisement under  which  bids  were  received. 
Before  the  restraining  order  was  served,  a 
contract  was  entered  into  between  the  citv 
and  said  company.  Answers  were  filed  ad- 
mitting most  of  the  facte  hereinbefore  ^Ut- 
ed,  alleging  compliance  with  the  charter  pro- 
visions and  good  faith  in  all  their  transac- 
tions. Upon  the  record  so  made,  the  attor- 
neys for  the  Engel  Company  obtained  an 
order  to  show  cause  why  the  restraining  or- 
der should  not  be  vacated.  Upon  the  hear- 
ing, several  affidavite  were  used  which  do  not 
materially  change  the  situation.  The  court 
denied  the  motion.    The  city  has  appealed. 

Me8er8.  Carl  Bmise  and  Joaepli  B. 
Doe,  for  appellanto: 

The  city  had  the  benefit  of  all  the  compe- 
tition which  the  nature  of  the  work  admit- 
ted, and  the  stetute  ought  not  to  be  so  con- 
strued as  to  exclude  the  dty  from  avmiling 
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itself  of  desirable  patented  works  or  im- 
provements, as  to  which,  in  the  nature  of  the 
case,  there  can  be  no  competition,  and  when 
for  performing  the  work  and  furnishing  the 
materials  the  advantage  of  competition  is  se- 
cured. 

Kilvingtan  v.  Superior,  83  Wis.  222,  18  L. 
R.  A.  45,  53  N.  W.  487. 

If  it  is  not  practicable  to  make  a  definite 
plan  with  specifications,  it  is  competent  for 
the  board  oi  public  works,  by  "other  appro- 
priate and  sufficient  description  of  the  work 
required  to  be  done  and  of  the  kinds  and 
qualUy  of  material  to  be  furnished,"  to  de- 
scribe what  is  required. 

Ihid.;  Atnpt  v.  Oincinnati,  17  Ohio  C.  C. 
616. 

Where  the  charter  contains  qualifying 
words,  as  'lowest  and  best  bidder,"  or  "low- 
est competent  and  reliable  bidder  for  such 
work,"  a  discretion  is  vested  in  the  common 
eouncil,  and  in  the  absence  of  fraud  the 
eourts  will  not  interfere. 

HoUien  v.  Alton,  179  111.  318,  53  N.  E.  656; 
McClain  v.  McKisaon,  16  Ohio  C.  C.  617; 
Btate,  WiUon,  Prosecutor,  v.  Trenton,  60  N. 
J.  L.  394,  44  L.  R.  A.  540,  38  Atl.  635 ;  John- 
son V.  Chicago  Sanitary  Disi,  163  111.  286, 

46  N.  £.  213;  Fergus  v.  Columbus,  6  Ohio  N. 
P.  82. 

The  letting  of  contracts  for  worlcs  of  pub- 
lic improvement  to  the  lowest  bidder  is  not  a 
duty  of  strictly  ministerial  nature,  but  in- 
volves the  exercise  of  such  a  degree  of  official 
discretion  as  to  place  the  officer  charged 
titer ewith  beyond  the  control  of  courts  by 
mandamus. 

Beach,  Modem  Law  of  Contracts,  S  1183, 
note 3,  §§  1184,  1185,  1186;  Btateexrel.  Phe- 
Ian  V.  Fond  du  Lao  Bd,  of  Edu,  24  Wis.  683. 

The  right  to  maintain  an  injunction  simi- 
lar to  the  one  granted  in  this  case  has  been 
denied  in  Judd  v.  Fom  Lake,  28  Wis.  583; 
8age  v.  Fifield,  68  Wis.  546,  32  N.  W.  629; 
Gilkey  v.  Merrill,  67  Wis.  459,  30  N.  W.  733. 
.  A  city  council  is  not  required  to  adopt 
plans  and  specifications  before  receiving  bids 
for  construction  work  of  the  character  of  a 
garbage  crematory.  The  council  has  the 
right  to  determine  the  best  system. 

Reno  Water,  Land,  d  Light  Co.  v.  Oshurn 
(Nev.)  56  Pac  946;  KeUy  v.  Chicago,  62  111. 
280. 

There  is  grave  doubt  whether,  assuming 
the  position  of  respondent  to  be  correct,  he 
18  entitled  as  a  taxpayer  or  otherwise  to  an 
injunction. 

Joint  School  Dist,  No.  17  v.  Reid,  82  Wis. 
96,  61  N.  W.  1089;  Beach,  Modern  Law  of 
Contracts,  §  1183;  High,  Extr.  L^al  Rem.  9 
92 ;  Com.  ew  rel.  Snyder  v.  Mitchell,  82  Pa. 
343. 

Mr.  W.  K.  TimllB,  with  Messrs.  Avstia, 
Fehr,  Sc  Gehn,  for  respondent: 

A  resident  taxpayer  may  maintain  an  ac- 
tion to  enjoin  the  illegal  and  improper  waste 
of  public  funds,  thus  increasing  the  burden 
of  taxation. 

Rt  Cole,  102  Wis.  1,  78  N.  W.  404 ;  Quaw 
▼.  Paff,  98  Wis.  686,  74  N.  W.  369;  Freder- 
ick V.  Douglas  County,  96  Wis.  411.  71  N.  W. 
798;  Bay  Land  d  Improv,  Co.  v.  Washlnum, 
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79  Wis.  423,  48  N.  W.  492;  Willard  v.  Corn- 
stock,  58  Wis.  666,  46  Am.  Rep.  667,  17  N. 
W.  401 ;  Nevil  v.  Clifford,  55  Wis.  101,  12  N. 
W.  410. 

Under  the-  charter  ,it  was  competent  tor 
tlie  common  council  in  the  first  instance  to 
adopt  some  plan  and  specification  or  other 
appropriate  and  sufficient  description  of  the 
work  to  be  done,  and  thereupon  it  became 
the  duty  of  the  board  to  file  the  same  for  the 
information  of  bidders,  and '  advertise  for 
proposals  to  do  the  work  and  furnish  the 
materials  "according  to  the  plans  and  speci- 
fications on  file;"  or  the  common  council 
could  order  the  work  done,  and  leave  it  to 
the  board  to  prepare  the  plans  and  specifi- 
cations and  file  the  same,  and  then  invite 
bids  thereon. 

Koch  V.  Milwaukee,  89  Wis.  220,  61  N.  W. 
918. 

In  the  case  at  bar  no  plan  was  made  or 
filed. 

The  specifications  and  advertisement  are 
insufficient  to  admit  of  honest  and  fair  com- 
petition. 

If  the  description  in  fact  was  not  sufficient 
to  secure  full  and  fair  competition,  it  would 
destroy  the  very  purpose  of  the  act. 

WeUs  V.  Bumham,  20  Wis.  113. 

If  the  contract  system  is  to  prevail  it  is 
necessary  that  the  call  for  bids  should  be  in 
such  form  and  upon  such  bewis  as  will  per- 
mit of  what  is  denominated  competitive  bid- 
ding. 

Bigler  v.  New  York,  5  Abb.  N.  C.  69 ;  Peo- 
ple ex  rel.  Putnam  v.  Buffalo  County  Comra. 
4  Neb.  160;  Hertenstein  v.  Herrman,  6  Ohio 
N.  P.  93;  Boren  v.  Darke  County  Comra.  21 
Ohio  St.  311;  Buckley  v.  Tacoma,  9  Wash. 
253,  37  Pac.  441 ;  Goring  v.  McTaggart,  92 
Ind.  200;  State  ea  rel.  Dunn  v.  Barlow,  48 
Mo.  21. 

Public  work  must  be  let  in  the  manner 
prescribed  by  law. 

Addis  v.  Pittsburgh,  85  Pa.  379;  State  ea 
rel.  Dunn  v.  Barlow,  48  Mo.  22;  High,  Inj. 
9§  1251-1253;  Dill.  Mun.  Corp.  4th  ed.  § 
460;  Tiedeman,  Mun.  Corp.  §  172. 

Where  public  work  is  to  be  done  which 
may  be  performed  separately,  some  of  which 
is  patented  and  some  of  which  is  not,  sepa- 
rate proposals  should  be  invited  for  that  part 
which  is  not  patented,  and  for  which  there 
can  be  no  competition. 

Re  Eager,  46  N.  Y.  100. 

The  contract  was  not  let  to  the  lowest  bid- 
der, as  required  by  the  charter. 

Wells  V.  Bumham,  20  Wis.  113;  MitcheU 
V.  Milwaukee,  18  Wis.  99;  Kneeland  v.  Mil- 
waukee, 18  Wis.  411. 

Since  all  the  powers  of  a  corporation  are 
derived  from  the  law  and  ite  charter,  no 
ordinance  or  by-law  of  a  corporation  can  en- 
large, diminish,  or  vary  ite  powers. 

Lake  Shore  d  M.  S.  R.  Co.  v.  Chicago,  144 
111.  391,  33  N.  E.  602;  Short-Conrad  Co.  v. 
Eau  Claire  School  Diet.  94  Wis.  535,  69  N. 
W.  337 ;  1  Dill.  Mun.  Corp.  4th  ed.  §  317. 

If  oontracte  for  work  and  supplies  can  ar- 
bitrarily be  let  to  the  highest  instead  of  the 
lowest  bidder  under  charter  provisions  simi* 
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lar  to  thiB,  then  the  provuion  can  always  be 
nullified,  and  will  serve  no  useful  purpose. 

People  ex  rel,  Caughlin  y.  Gleaeon,  121  N. 
Y.  634,  25  N.  £.  4 ;  Mazet  v.  Piitehurgh,  137 
Pa.  548,  20  Atl.  693;  State,  8hau>,  Proeeeut- 
or,  T.  Trenton,  49  N.  'J.  L.  339,  12  Ail.  902; 
Timee  Pub,  Co.  y,  Everett,  9  Wash.  518,  37 
Pac  695. 

The  board  of  public  works  did  not  of  itself 
act  independenuj,  and  determine  upon  the 
bids. 

Kooh  y.  Milwaukee,  89  Wis.  229,  61  N.  W. 
918;  People  y.  Bork,  96  N.  Y.  199;  Case  y. 
Hoffmann,  100  Wia.  357,  44  L.  R.  A.  728,  75 
N.  W.  945 ;  Dill.  Mun.  Corp.  4th  ed.  note  4, 
and  cases  cited. 

The  contract  is  yoid  because  it  does  not 
contain  important  and  beneficial  reseryations 
required  by  the  charter. 

Bardeen,  J.,  deliyered  the  opinion  of  the 
court: 

The  following  prc^poeitions  are  inyolyed  in 
the  decision  of  this  appeal : 

(1)  That  the  proceeding  of  the  common 
council  and  hoBra  of  public  works  were  not 
in  accordance  with  the  proyisions  of  the  city 
diarter  in  that  no  proper  plana  and  specifi- 
cations of  the  work  to  be  done  were  eyen 
filed  with  the  board  of  public  works. 

(2)  That  said  contract  waa  not  let  to  the 
lowest  bidder. 

(3)  That  the  board  of  public  works,  in 
acting  upon  the  bids  and  recommending  the 
making  of  the  contract  with  the  Engel  Com- 
pany, did  not  act  alone,  but  conjointly  with 
the  commissioner  of  health  and  the  commit- 
tees on  health  and  public  buildings  and 
grounds. 

(4)  That  the  board  in  letting  the  contract 
did  not  make  the  reservations  therein  re- 
quired by  9  20  of  chapter  5  of  the  city  char- 
ter. 

( 1 )  The  city  charter  provides  for  an  exec- 
utive board,  called  the  board  of  public 
works.  This  board  is  empowered  to  make 
contracts  in  the  name  and  on  behalf  of  the 
city  for  the  purposes  and  under  the  limita- 
tions prescribed  therein.  They  are  also  to 
have  special  charge  of  all  public  buildings 
and  grounds,  and  of  all  puolic  works  com- 
menced or  undertaken  by  the  city  or  either 
of  its  wards.  §§  1,  6,  chap.  5,  chap.  184, 
Laws  1874.  Section  9  of  said  chapter  provides 
that,  "whenever  any  public  work  or  improve- 
ment shall  be  ordered  by  the  common  council, 
the  said  board  shall  advertise  for  proposals 
for  doing  the  same;  a  plan  or  profile  of  the 
work  to  be  done,  accompanied  with  specifi- 
cations for  doin|^  the  same,  or  other  appro- 
priate and  sufficient  description  of  the  work 
required  to  be  done,  and  of  the  kinds  and 
quality  of  the  material  to  be  furnished,  being 
first  placed  on  file  in  the  ofiice  of  the  board 
for  the  information  of  bidders  and  others." 
The  section  further  provides  for  the  adver- 
tisement for  such  work ;  that  proposals  shall 
be  sealed  and  accompanied  with  a  bond,  in 
such  penal  sum,  not  less  than  30  per  cent  of 
the  amount  of  the  engineer's  estimate  of 
the  cost  of  such  work,  as  the  board  may  re- 
quire, or  a  cash  deposit,  conditioned  that  he 
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'Viil  execute  and  perform  the  woi^  for  the 
price  mentioned  in  his  proposal  and  accord- 
ing to  the  plans  and  specifications  on  file," 
in  case  the  contract  is  awarded  him,  etc. 
Under  the  charter,  the  primary  authority 
for  the  institution  of  projects  for  public  im- 
provements or  the  building  of  public  build- 
ings was  vested  in  the  council.  It  alone  had 
authority  to  take  the  initial  step.  It  was 
its  duty  to  procure  the  proper  plans  and 
specifications  for  any  work  proposed.  It  ia 
true,  as  held  in  JTocA  v.  MUusaukee,  89  Wia. 
220,  61  N.  W.  918,  some  subordinate  body 
might  secure  such  plans  and  specifications, 
and  the  council  might  ratify  such  action, 
but  the  council  alone  has  the  po>wer  to  deter- 
mine whether  such  work  shall  be  dxme  or  not 
The  necessity  of  having  a  proper  bosis  upon 
which  to  found  corporate  action  is  too  ap- 
parent to  require  emphasis.  Hie  manner  of 
procedure  is  mapped  out  by  the  charter,  its 
limitations  bind  the  council  as  well  as  lesser 
functionaries.  Th^  and  each  of  them  may 
proceed  step  by  step  within  their  prescribed 
orbit  and  m  strict  conformity  to  the  law 
that  sets  them  in  motion.  Many  cases  have 
arisen  which  serve  to  illustrate  the  strict- 
ness of  this  rule.  In  Uyriek  v.  La  Oroeee, 
17  Wis.  442,  the  plaintiff  was  required  to 
grade  the  street  in  front  ci  his  lot  "to  the 
grade  line  as  established.'*  There  were  no 
specifications  of  the  work  to  be  done,  and 
this  lack  was  held  fatal  to  subseauent  action 
by  the  commissioners.  In  Knedand  v.  Mil- 
toaukee,  18  Wis.  411,  certain  street  commis- 
sioners' certificates  of  work  done  in  con- 
structing a  sewer  in  front  of  plaintiff's  lots 
were  held  void,  because  th^  had  failed  to 
make  and  file  proper  plans  and  specifications. 
Chief  Justice  Dixon  there  says:  "Hie  mak- 
ing and  filing  of  the  pliuis  and  spedfications 
were  conditions  precedoit  to  the  power  of 
the  commissioners  to  award  the  contract" 
In  Welle  v.  Bumham,  20  Wis.  112,  the  plans 
were  defective,  and  because  no  one  could  bid 
for  the  contract  intelligently,  and  such  omis- 
sions might,  to  some  extent,  prevent  compe- 
tition in  bidding,  the  proceeding  was  avoid- 
ed. We  quote  a  passage  from  Kneeland  v. 
Furlong,  20  Wis.  438.  "Work  cannot  be  let 
by  contract  to  the  lowest  bidder  within  the 
meaning  of  the  city  charter,  unless  the  bid- 
ders are  informed,  before  bidding,  of  the 
terms  or  principal  stipulations  of  the  con- 
tract each  successful  bidder  is  to  enter  into. 
Bidders  should  be  informed  either  by  the  no- 
tice of  the  letting  or  by  the  specifications  in 
the  proper  (^ce  to  which  it  refers,  of  the 
terms  of  the  contract,  at  least  of  the  quanti- 
ty or  amount  of  work,  whenever  it  can  be 
specified,  to  be  included  in  any  one  contract; 
the  time  within  which  it  is  to  be  finished: 
the  manner  in  which  it  is  to  be  done;  and,  if 
materials  are  to  be  furnished,  their  quality." 
This  was  said  with  reference  to  a  contract 
for  street  improvements,  and  is  here  referred 
to  as  illustrating  the  necessity  of  providing, 
beforehand,  some  accurate  guide  to  bidders 
to  enable  them  to  make  intelligent  bids,  and 
at  the  same  time  preserve  the  element  of 
competition.  The  law  requiring  a  plan  in- 
tends that  it  shall  be  as  full  and  perfect  as 
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is  OBiial  for  persons  of  competent  skill  to 
make  of  such  works.  Eoughion  y.  Bum- 
ham,  22  Wis.  301. 

Since  all  the  powers  of  the  corporation  are 
derived  from  the  law  and  its  charter,  and 
Uiere  beins  no  discretion  vested  in  the  vov- 
eming  body,  it  is  evident,  from  what  nas 
been  said,  that  the  council  must  follow  the 
charter  requirements  with  substantial  strict- 
ness under  penalty  of  having  their  action  set 
aside.  The  charter  requires  that  a  *'plan  or 
profile  of  the  work  to  be  done"  shall  first  be 
placed  on  file  in  the  office  of  the  board  of 
public  works.  This  plan  or  ]profile  must  be 
accompanied  with  ''specifications  for  doing 
the  same,  or  other  appropriate  and  sufficient 
description  of  the  work  required  to  be  done, 
and  of  the  kinds  and  quality  of  materials 
to  be  furnished,"  for  the  information  of  bid- 
ders. Has  that  been  done  in  this  case!  It 
is  admitted  that  no  plan  of  the  proposed  plant 
wa.«  ever  made  or  filed  with  the  board  prior 
to  the  call  for  bids.  Indeed,  the  general 
ape<!ifications  adopted  required  each  bidder 
to  submit  with  tneir  bids  "complete  plans 
and  specifications,  fully  showing  and  de- 
Bcribing  the  buildings,  machinery,  furnaces, 
and  other  necessary  appurtenances  of  the  en- 
tire cremation  plant  in  detail,  with  all  di- 
mensions given.^  This  was  a  plun^  in  the 
dark.  In  a  general  way,  such  specifications 
called  for  the  construction  of  a  complete  gar- 
bage cremation  plant,  capable  of  destroying 
not  less  than  100  tons  of  garbage  per  day. 
No  system  of  garbage  cremation  was  adopt- 
ed; no  dimensions  of  buildings  or  descrip- 
tion of  machinery  was  given;  each  bidder 
might  bid  with  reference  to  using  the  sm(^e 
stack  of  the  sewerage  pumping  works,  if  it 
was  of  sufficient  height  and  capacity  and  the 
board  approved  of  its  use;  each  bidder  was 
to  use  his  judgment  as  to  what  were  "proper 
foundations,"  except  that  they  were  to  be 
stone  or  concrete;  ample  provisions  for  win- 
dows were  to  be  made,  but  how  many,  or  of 
what  dimensions  or  Quality,  was  left  to  the 
bidder ;  a  coal  shed  of  sufficient  size  to  store 
six  months'  supply  of  fuel  wa^  to  be  erected, 
leaving  it  for  the  contractor  to  determine 
its  size  and  shape;  no  attempt  was  made  to 
describe  or  locate  the  machinery  or  any  of 
the  necessary  appurtenances;  the  number  of 
furnaces  was  left  to  the  discretion  of  the  bid- 
der, except  that  the  daily  capacity  must  be 
as  stated;  "the  plant  must  be  complete  in 
every  respect," — a  result  greatly  to  be  hoped 
for,  but  left  to  the  judgment  of  each  individ- 
ual bidder;  in  fact,  the  whole  scheme  was  so 
indefinite,  uncertain,  and  unascertainable  as 
to  lead  to  the  very  result  that  followed.  But 
it  is  said  that  "the  proposition  in  this  case 
was  to  erect  a  plant  for  the  incineration  of 
garbage  under  a  patented  process."  Section 
24,  chap.  5,  of  the  charter  provides  the  man- 
ner in  which  the  board,  under  proper  author- 
ity from  the  council,  may  secure  the  right  to 
use  any  patented  article  or  process.  If  it 
be  admitted  that  the  projected  scheme  con- 
templated the  use  of  a  patented  process,  the 
council  had  the  undoubted  right  to  authorize 
the  board  to  secure  the  privilege  of  using  it 


Such,  however,  was  not  their  procsdurs. 
They  submitted  their  general  scheme  to  the 
owners  of  the  different  processes  for  garbage 
incineration,  and  invited  bids,  not  only  for 
the  use  of  their  patented  invention,  but  for 
the  erection  of  building,  and  for  furnishing 
all  the  necessary  machinery  and  appurtenan- 
ces. Such  was  not  the  proper  pro^sedure  as 
mapped  out  by  the  charter.  Tne  indefinite 
character  of  the  specifications,  and  the  ab- 
sence of  plans,  haa  the  effect  of  stifiing  all 
competition.  Each  bidder  was  called  upon 
to  make  a  proposal,  resting  largely  upon  his 
own  judgment,  with  absolutely  no  guide  as 
to  details.  No  one  could  tell  which  was  the 
lowest  bid,  because  no  two  would  be  on  the 
same  basis.  That  fact  alone  condemns  the 
action  taken.  Of  course  the  court  must  take 
into  consideration  what  was  sought  to  be  ac- 
complished. At  the  same  time  it  must  con- 
sider that  it  can  only  be  accomplished  in  the 
way  pointed  out  by  the  charter.  If  it  be 
true,  as  assumed,  that  the  different  methods 
of  garbaffe  cremation  are  held  under  letters- 
patent,  Sie  first  and  the  business-like  plan 
would  be  for  the  council  to  fix  upon  some  one 
of  the  different  systems.  If  the  system 
adopted  contemplated  the  use  of  certain 
makes  of  furnaces  which  were  necessary  to 
its  successful  operation,  there  is  no  perceiva- 
ble reason  why  the  city  may^not  bargain  for 
them,  with  the  right  to  use  the  process. 
Having  fixed  upon  a  definite  scheme,  the 
preparation -of  appropriate  plans  and  speci- 
fications for  the  plant  coula  be  gone  ahead 
with,  and  bidders  secured  for  its  erection  as 
pointed  out.  It  is  admitted  that  the  right 
to  construct  the  garbage  crematory  should 
be  thrown  open  to  the  public  to  bid  so  that 
the  city  shall  get  the  freest  competition,  but 
it  is  argued  that  this  cannot  be  secured  by 
the  adoption  of  any  given  system;  that  it 
can  only  be  secured  by  the  line  of  policy  pur- 
sued in  this  case.  As  already  demonstrated, 
there  can  practically  be  no  competition  when 
the  bidder  is  left  to  his  own  will  or  judg- 
ment in  matters  material  to  the  scheme. 
Neither  is  it  demonstrated  that  there  is  any 
Bu<^  necessary  connection  between  the  fur- 
nace used  and  the  buildings  to  inclose  them 
as  to  prevent  the  preparation  of  proper 
plans  and  specifications  and  a  competitive 
letting  of  the  contract  for  their  construction. 
If  there  is  ^ny  such  relation  the  record  in 
this  case  fails  to  disclose  it.  Permitting  us 
to  judge  from  the  specifications  printed  in 
the  record,  it  would  seem  that  the  cost  of  the 
buildings  for  the  plant  will  cover  quite  a 
large  part  of  the  total  expenditure.  It  is 
not  for  us  to  say  whether  the  plan  adopted 
in  this  case,  or  some  other  one,  might  lead 
to  the  best  results  for  the  city.  We  need 
only  determine  whether  the  line  pursued  is 
within  charter  limitations  or  not  Certain- 
ly the  city  has  not  attMnpted  to  comply  with 
the  charter  provisions  as  to  securing  the 
right  to  use  patented  processes.  It  is  equal- 
ly certain  that  it  has  not  complied  with  the 
other  provision  as  to  the  preparation  of 
plans.  If  the  city  has  not  a  sufficiently  defi- 
nite idea  of  what  it  wants  to  cause  proper 
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must  wait  tintil  further  infonnatioii  can  be 
secured,  or  the  plan  has  become  00  far  de- 
veloped as  to  be  more  than  a  long-felt  want, 
There  is  no  similarity  between  this  case  and 
KUvington  ▼.  Superior,  83  Wis.  222,  18  L.  R. 
A.  45,  53  N.  W.  487.  In  that  case  there  was 
a  definite,  well-settled  price  for  the  patent, 
at  which  it  was  offered  to  the  city  and  all 
contractors,  so  that  there  was  full  and  free 
competition  as  to  all  other  things  that  en- 
tered into  the  plant.  The  same  thing  can 
be  secured  here  by  the  adoption  of  a  system, 
and  the  lettin^^  to  the  lowest  bidder  the  do- 
ing of  those  things  necessary  for  its  construc- 
tion. In  Dean  y.  Charlton,  23  Wis.  500,  99 
Am.  Dec.  205,  this  court  held  that  where  a 
city  was  empowered  by  its  charter  to  im- 
prove streets  at  the  expense  of  adjoining  lot^ 
owners,  but  to  let  all  such  work  to  the  low- 
est bidder,  it  could  not  contract  for  laying  a 
pavement  at  the  expense  of  such  lot  owners, 
the  right  to  lay  which  was  patented  and 
owned  by  one  firm.  As  limited  by  Kilvinff- 
ton  y.  Superior,  83  Wis.  222,  53  N.  W.  487, 
that  rule  still  prevails  in  this  state.  Any 
one  curious  to  note  the  conflict  of  decisions 
on  this  point  can  have  his  curiosity  satisfied 
by  referring  to  a  note  to  this  case  in  18  L.  R. 
A.  45. 

(2)  What  has  already  been  said  is  suffi- 
cient to  indicate  that  no  proper  basis  for  bid- 
ding had  been  secured.  Notwithstanding 
this,  bids  were  received  as  indicated  in  the 
statement,  ranging  from  $51,000  to  over 
$79,000.  The  bK>ard  recommended,  and  the 
council  decided,  that,  "all  things  considered," 
the  bid  of  the  Engel  Company  for  $67,800 
was  the  lowest.  Section  10,  chap.  5,  pro- 
vides that  "all  contracts  shall  be  awarded 
to  the  lowest  bidder,  who  shall  have  com- 
plied with  the  foreffoing  requirements." 
When  the  lowest  bid  is  unreasonably  high, 
the  board  may  reject  all  bids  and  relet. 
Whenever  any  bidder,  in  the  judgment  of  the 
board,  is  incompetent  or  otherwise  unreliable 
for  the  performance  of  the  work  for  which 
he  bids,  the  board  shall  report  to  the  coun- 
cil a  schedule  of  all  bids  with  a  recommenda- 
tion to  accept  the  bid  of  the  lowest  compe- 
tent and  reliable  bidder,  with  their  reasons 
for  such  recommendation,  and  thereupon  the 
council  may  direct  the  board  to  let  the  work 
to  such  bidder  or  relet  the  same  anew.  Judg- 
ing from  tlie  report  of  the  board  and  the 
committees  with  whom  they  were  associated, 
the  Engel  system  was  preferred  over  the  Dix- 
on proposal,  chiefly  l^ecause  they  thought  it 
was  more  convenient  of  operation  and  a  lit- 
tle more  definite  in  detail.  This  case  illus- 
trntcs  the  dangers  that  may  arise  from  in- 
definiteness  in  the  primary  requirements  as 
to  bids.  The  very  avenue  which  was  sup- 
posed to  have  been  closed  by  the  charter  re- 
fctrictions  was  left  open.  Each  bidder  sup- 
posed he  was  bidding  on  a  complete  plant, 
and  yet,  because  there  were  no  definite  stand- 
ards by  which  they  could  judge,  the  board 
and  the  council  discovered  a  leeway  of  dis- 
cretion between  bids,  of  nearly  $7,000.  As 
they  say,  "all  things  considered"  the  Engel 
Company  bid  was  the  lowest.  It  was  to 
avoid  giving  them  any  chance  for  the  exer- 
cise of  discretion  in  that  regard  that  the 
47  L.  R.  A. 


charter  required  defh&ite  plans  and  specifica- 
tions, and  a  letting  to  the  lowest  competent 
and  reliable  bidder.  The  letUng  must  be  to 
the  lowest  bidder  under  the  charter,  unless 
the  board  shall  find  his  bid  to  be  unreasona- 
bly high,  or  that  he  is  incompetent  or  other- 
wise unreliable,  or  shall  have  previously 
failed  to  complete  some  contract  with  the 
city.  Cases  without  number  might  be  cited 
to  the  proposition  that  the  lowest  bidder  19 
entitled  to  the  contract.  Such  was  the  hold- 
ing of  this  court  in  Wells  v.  Bumham,  20 
Wis.  112,  where  it  is  said  that  "the  law  re- 
quiring contracts  to  be  let  to  the  lowest  bid- 
der is  based  upon  public  economy,  and  origi- 
nated, perhaps,  in  distrust  of  public  officers 
whose  auty  it  Js  to  make  contracts.  It  is  of 
great  importance  to  taxpayers  and  ought  not 
to  be  frittered  away  by  exceptions."  1  Dill. 
Mun.  Corp.  §  460, and  cases;  Tiedeman, Man. 
Corp.  S  172. 

llie  l^slature  having  seen  fit  to  hedge 
about  municipal  action  by  restrictions  so  ob- 
viously of  value  to  the  body  politic,  it  is  not 
for  the  courts  to  alter  or  varv  them.  Courts 
have  no  power  to  throw  the  law  into  a  melt- 
ing pot  and  recast  it  at  pleasure.  They 
must  enforce  plain  provisions  and  restrain 
palpable  evasions.  The  object  of  the  law  be- 
ing to  prevent  favoritism,  corruption,  ex- 
travagance, and  improvidence  in  municipal 
action,  any  arbitrary  decision  on  their  part 
outside  of  the  prescribed  limits  will  be  close- 
ly scrutinized  and  promptly  restrained. 
Where  all  the  bidders  start  on  a  common 
ground  and  bid  for  a  definite  object,  there  is 
usually  very  little  difficulty  in  ascertaining 
which  is  the  lowest  bid.  The  Dixon  people 
claimed  that  their  bid,  with  the  accompany- 
ing plans  and  specifications,  covered  just 
such  a  plant  as  was  called  for  in  the  general 
specifications  prepared  by  the  board.  If  the 
preliminaries  haa  been  definite  and  regular, 
they  would  have  been  entitled  to  the  con- 
tract; but  we  are  brought  to  face  the  fact 
that  before  it  can  be  determined  which  bid 
was  the  lowest,  there  must  not  only  be  a 
comparison  of  systems,  but  a  comparison  of 
buildings,  machinery,  and .  appurtenances. 
Any  scheme  which  gives  the  officials  the 
right  to  make  this  comparison  and  deter- 
mine the  relative  merits  of  the  different 
plans  and  systems,  defeats  the  plain  object 
and  purpose  of  the  statute,  and  opens  the 
door  for  favoritism  and  improvidence. 

(3)  The  fact  that  the  board  did  not  give 
their  independent  judgment  upon  the  bids 
submitted,  but  acted  conjointly  with  certain 
committees  of  the  council,  is  urged  as  a  rea- 
son why  the  execution  of  the  contract  in 
question  should  be  restrained.  Ordinarily 
such  action  of  the  board  would  be  of  doubt- 
ful propriety.  No  doubt  it  is  the  theory  of 
the  law  that  the  council  shall  have  the  un- 
biased judgment  of  the  board  as  a  body. 
Cases  might  arise  when  the  opinion  of  the 
board  might  be  infiuenced  and  perhaps  over- 
turned by  the  numerical  strength  of  the  con- 
joint committees.  No  one  could  say  that  the 
joint  report  exactly  represented  the  opinion 
of  the  board.  It  is  a  much  safer  and  better 
line  of  policy  to  follow  the  charter  require- 
ments, and  leavjs  the  board  free  to  give  the 
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council  their  own  ooncluBions,  uninfluenced 
by  a  committee  of  associates.  In  the  pur- 
suit of  the  object  here  sought  to  be  attained, 
it  was  important  to  secure  the  very  best 
plant  possible.  It  may  be  that  the  aggrega- 
tion of  wisdom  and  knowledge  represented 
by  the  health  commissioner  and  the  several 
committees  would  materially  assist  in  a 
proper  solution  of  the  garbage  problem.  In 
the  absence  of  any  showing  that  the  opin- 
ion of  the  board  was  influenced  by  their  as- 
sociates, we  would  liesitate  to  restrain  the 
execution  of  a  contract,  upon  the  sole 
ground  that  they  made  a  report  upon  joint 
action  with  other  parties. 

(4)  Section  20,  chap.  5,  provides  that  in 
every  contract  made  by  the  board  of  public 
works,  certain  powers  shall  be  reserved  by 
the  board;  that  certain  reservations  in  favor 
of  the  city  shall  be  contained  therein,  and 
that  every  contract  shall  be  made  expressly 
subject  to  the  powers  given  the  board  oy  this 
section.  In  the  contract  in  question  was  the 
following  clause:  "And  it  is  hereby  agreed 
and  declared  that  this  contract  is  made  ex- 
pressly subject  to  the  powers  given  to  said 
board  of  public  works  by  §  20,  chap.  5,"  of  the 
charter.  It  is  urged  that  this  reference 
does  not  sufficiently  meet  the  requirements 
of  the  section.  The  criticism  is  that  the  sec- 
tion requires  the  contract  itself  to  contain 
the  reservation  of  certain  rights  to  the 
board,  for  instance,  to  determine  perform- 
ance, to  order  reconstruction,  to  employ 
more  men  in  case  the  work  is  not  prosecuted 
yr\th  due  diligence,  etc,  whidi  are  said  to  be 
distinct  from  the  powers  given  the  board. 
This  may  seem  a  little  hypercritical,  yet  so 
long  as  it  leaves  room  for  argument  and  con- 
tention, it  ought  to  be  avoided.  The  provi- 
sions of  the  s^ion  are  plain  and  easy  to  be 
followed,  and,  to  avoid  around  for  litigation, 
it  were  far  better  to  follow  the  strict  letter 
of  the  law,  and  make  full  and  complete  reser- 
vations both  as  to  rights  and  powers  of  the 
board  as  pointed  out. 

(5)  Some  contention  is  made  that  the  alle- 
gations of  the  answer,  that  the  plaintiff  is 
not  prosecuting  this  action  in  good  faith, 
and  18  not  the  real  party  in  interest,  have 
not  been  fairly  met.  It  is  true  that  plain- 
tilT's  affidavit  in  this  respect  is  somewhat 
indefinite  and  evasive.  If  it  was  intended 
to  set  up  these  facts  in  abatement  of  the  ac- 
tion, a  matter  which  is  not  entirely  clear 
from  the  answer, — ^the  matter  should  be  de- 
termined by  proof  on  the  trial,  and  not  up- 
on the  pleadings  and  affidavits  on  a  prelimi- 
nary hearing. 

The  order  of  the  Superior  Court  of  Mil- 
waukee County  ie  affirmed. 
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Iter  own  Injnrle*  In  an  action  Lo  which 
her  husband  is  not  a  party  Is  not  conclusive 
of  defendant's  liability.  In  a  subsequent  ac- 
tion by  the  husband  for  the  loss  of  her  serv- 
Icea 

a.  C/'oniplaintM  to  m  street  eommissioii- 
er  of  the  bad  eondition  of  a  sidewalk, 
and  a  resolution  offered  by  an  aldermau  for 
balldlng  a  new  walk,  are  Inadmissible  to  show 
that  the  walk  was  defective,  when  there  Is  no 
disputed  Issue  as  to  notice. 

S.  A  pbyslcian*!!  testimony  that  a  person 
will  require  future  attendance,  by  reason  of 
an  Injury,  on  an  average  of  twice  a  week.  Is 
Incompetent  as  Invading  either  the  fleld  of 
baseless  conjecture  or  that  of  common  knowl- 
edge. 

4.  Ptaotoirrapbs  sbowlnir  an  Injared 
foot  in  agrvravated  aspects,  well  cal- 
culated to  arouse  the  sympathy  of  the  Jury> 
are  Inadmissible  In  an  action  by  the  husband 
of  an  injured  woman  to  recover  damages  for 
nursing,  medical  attendance,  and  loss  of  serv- 
ices and  society,  where  there  was  other  evi- 
dence showing  the  expense  and  the  extent  of 
the  Impairment  of  her  condition  very  fully. 

5.  l*botogrrapbs  not  snbstAntially  nee« 
essnry  or  iniitraetive  to  show  material 
facts  or  conditions,  and  which  are  of  such  a 
character  as  to  arouse  sympathy  or  Indigna- 
tion or  divert  the  minds  of  the  Jury  to  Im- 
proper or  Irrelevant  considerations,  should  be 
excluded  from  evidence. 


G.  Tbe  recovery  of  dnn&agres  by  a  hus- 
band for  the  loss  of  his  wife's  serr- 
ices  on  account  of  personal  Injuries  Is  not 
limited  to  the  proved  money  value  of  her  serv- 
ices ss  a  hired  servant,  but  include  the  loss 
or  Impairment  of  his  right  to  conjugal  soci- 
ety and  assistance. 

T.  Mistake  or  errors  of  a  physieian  or 
snrgreon  who  was  employed.  In  the  exer^ 
else  of  ordinary  care,  will  not  preclude  the 
recovery  of  all  the  damages  sustained  from 
personal  Injuries. 

8.  The  value  of  the  services  of  the 
husband  himself  In  necessary  attendance 
upon  his  wife  may  be  recovered  by  him  In  an 
action  for  her  pers6nal  Injuries,  but  not  in 
an  amount  beyond  that  for  which  he  could 
have  hired  reasonably  competent  attendance 
and  nursing  by  othera 

.  (November  24,  1899.) 

APPEAL  hy  defendant  from  a  judgment  of 
the  Circuit  Court  for  Rock  County  in 
favor  of  plaintiff  in  an  action  brought  to 
recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gently permitting  a  sidewalk  to  become  out 
of  repair  to  the  injury  of  plaintiff's  wife. 
Reversed, 

Statement  by  Dodse,  J.: 

Action  to  recover  damages  resulting  to 
plaintiff,  as  husband,  from  personal  injuries 
suffered  by  his  wife  on  October  18,  1803, 
from  an  alleged  defective  sidewalk  upon  one 
of  the  principal  streets  of  the  defendant;  the 
defect  alleged  consisting  in  a  generally  de- 
fective and  rotten  condition  of  planks  and 
stringers,  wherej^  the  planks  were  loose,  so 
that  as  plaintiffVi  wife  was  walking  upon 
said  sidewalk  one  of  said  planks  was  tipped 


Kon. — For  use  of  photographs  as  evidence, ,  85  L.  R.  A.  802 ;  and  Hampton  v.  Norfolk  ft  W. 
see  Dedertchs  v.  Salt  Lake  City  B.  Co.  (Utah)  |  B.  Co.  (N.  C.)  86  L.  B.  A.  808,  and  note. 
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up  by  another  person  stepping  on  the  end 
thereof,  her  foot  caught  thereby,  and  she  was 
thrown  to  the  ground,  suffering  a  severe 
wrench  of  the  ankle  and  foot,  whereby  liga- 
ments were  torn  loose,  resulting  in  a  per- 
manently disabled  foot,  twisted  from  its  nat- 
ural position,  and  incapable  of  use  up  to  the 
time  of  the  trial,  November  28,  1898,  and 
substantially  certain  to  so  continue  through 
life.  At  the  commencement  of  the  trial,  de- 
fendant was  permitted  to  amend  its  answer 
so  as  to  admit  notice  to  the  officers  of  the 
city  of  the  actual  condition  of  the  walk. 
Plaintiff  recovered,  and  defendant  appeals, 
assi^ing  very  numerous  errors,  in  tne  dis- 
cussion of  which  such  further  facts  as  are 
material  thereto  will  be  mentioned  in  the 
opinion.  Plaintiff's  wife  has  already  recov- 
ered her  damages  for  the  same  injury,  the 
judgment  therefor  having  been  affirmed  by 
this  court  100  Wis.  157,  41  L.  R.  A.  563, 
75  N.  W.  975. 

Mr.  WiUiam  Bvcer,  with  Mr,  F.  C. 
Burpee,  for  appellant: 

Defendant's  admission  that  its  common 
council  and  street  commissioner  had  full  no- 
tice of  the  condition  of  this  sidewalk  for  one 
year  next  prior  to  the  18th  day  of  October, 
1893,  made  it  wholly  unnecessary  to  prove 
notice. 

In  some  cases  it  is  necessarr  and  proper  to 
show  the  condition  of  the  sidewalk  or  other 
thing  at  a  prior  or  subsequent  time,  and  con- 
nect such  proofs  with  the  time  in  question 
by  further  showing  that  nothing  had  been 
done  to  change  the  condition  in  the  mean- 
time. But  it  was  not  necessary  to  adopt  this 
mode  of  proof  in  the  present  case.  If  the 
former  condition  was  bad,  the  presumption 
that  the  public  officials  did  their  duty  re- 
quired the  inference  that  the  sidewalk  had 
been  repaired  in  the  meantime. 

The  jurors,  overlooking  presumptions  of 
law,  would  naturally  infer  that  if  the  side- 
walk was  defective  although  not  unsafe  two 
years  before,  it  had  become  more  defective 
and  unsafe  bv  the  lapse  of  time,  and  that  the 
negligence  of  the  defendant  was  aggravated 
by  long  continuance,  so  that  the  defendant's 
case  in  general  would  be  prejudiced,  and  es- 
pecially on  the  auestion  of  the  present  con- 
dition of  the  walk. 

11  Am.  &  Eng.  Ene.  Law,  2d  ed.  pp.  601. 
602,  and  notes;  Jones,  Ev.  §S  137,  139;  Qrif- 
fin  V.  Willoto,  43  Wis.  509 ;  Kelley  v.  Foful 
du  Lao,  31  Wis.  179;  Montgomery  v.  Scott, 
34  Wis.  339;  Oleaon  v.  Tolford,  37  Wis. 
327;  Collins  v.  Dorchester,  6  Cush.  396; 
Wheeler  v.  Framingham,  12  Cush.  287. 

The  prejudicial  character  of  these  proofs 
is  manifest. 

Lang  v.  Banger,  76  Wis.  71,  44  N.  W. 
1096;  Jennings  v.  Albion,  90  Wis.  22,  62  N. 
W.  926;  Jones,  Ev.  S  290;  Baird  v.  Gillett, 
47  N.  Y.  186. 

The  court  erred  in  receiving  in  evidence 
the  photographs  of  the  injured  foot  of  plain- 
tiff's wife. 

11  Am.  &  Eng.  Enc.  I^aw,  2d  ed.  p.  539. 

In  her  action  the  wife  recovers  a  solatiwn^ 
for  the  injury  to  her  person,  and  the  statute 
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giving  the  husband  a  right  of  action  should 
not  be  extended  by  construction  so  as  to 
give  him  a  solatium  also  for  any  resultins 
interference  with  his  feelings  or  personu 
comfort. 

8  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  635, 
536,  title  Damage,  and  note  5;  Jensen  v. 
Chicago,  8t,  P.  M.  d  0.  R.  Co.  86  Wis.  589, 
22  L.  R.  A.  680,  67  N.  W.  359. 

Messrs,  Fetheriy  Jeffria,  St  Moiutt,  foi 
respondent: 

The  issues  adjudicated  in  Selleck  v.  Janes- 
vUle,  100  Wis.  167,  are  res  jvdioata  in  the 
case  at  bar. 

Lindsey  v.  DamvUle,  46  Vt,  144;  1  Herman, 
Estoppel  A,  Res  Adjudicata,  §§  107,  111,  140, 
213. 

The  charge  of  the  court  in  regard  to  re- 
covery for  the  loss  of  the  comfort  of  the 
wife's  society  and  her  services  was  proper. 

Furnish  v.  Missouri  P,  R.  Co.  102  Mo.  669, 
15  S.  W.  315;  Citizens'  Street  R.  Co.  v. 
Twiname,  121  Ind.  375,  7  L.  R.  A.  352,  23 
N.  E.  159. 

Dodce,  J.,  delivered  the  opinion  of  the 
court: 

1.  Counsel  for  plaintiff  argues  that  the 
liability  of  defendant  is  res  fudieata,  by  vir- 
tue of  a  previous  judgment  recovered  by 
plaintiff's  wife  for  her  own  injuries.  This 
contention  has  some  support  from  decisions 
in  states  where  the  husband  is  a  necessary 
party  plaintiff  to  recover  for  the  wife's  in- 

Juries,  and  the  dami^es  therefor  belong  to 
lim.  Under  such  cireumstanoea  the  argu- 
ment in  favor  of  the  conclusiveness  of  the 
judgment  is  difficult  to  escape;  but  where, 
as  in  Wisconsin,  he  is  not  a  party  to  such 
action,  and  not  interested  in  the  recovery, 
the  reasons  for  conclusiveness  all  disappear. 
A  judgment  is  conclusive  only  between  par- 
ties and  privies.  The  husband  was,  of 
course,  not  a  party.  His  wife  sued  alone. 
Nor  is  there  any  privity  between  him  and 
his  wife  ss  to  his  now  asserted  demand.  The 
cause  of  action  is  not  one  which  once  be- 
longed to  her,  and  has  been  transferred  or 
transmitted  to  him. 

2.  Error  is  assigned  for  that,  against  ob- 
jection, the  court  admitted  in  evidence:  (a) 
The  testimony  of  Hanthom,  street  commis- 
sioner :  "Complaints  were  made  to  me  that 
the  sidewalk  was  in  hed  condition;  a  num- 
ber of  complaints  along  in  the  summer,"— 
and  that  of  Alderman  Lutz:  "Complaints 
about  the  walk  were  made  to  me  some  time 
about  October  10.  1892."  (b)  Testimony  of 
Alderman  Lutz  that  he  introduced  a  resolu- 
tion to  require  a  new  walk  as  soon  as  the 
complaint  was  made,  and  records  of  common 
council  to  show  introduction  on  October  10, 
1892,  of  such  resolution,  and  receipt  of  a 
communication  October  24,  1892,  from  Tall- 
man,  the  owner,  stating  that  he  intended  to 
build  in  the  spring,  and  asking  delay  till 
then.  The  issue  as  to  whether  the  city  had 
notice  of  defects,  to  which  this  evidence 
might  have  been  relevant  and  competent*  had 
been  wholly  eliminated  by  admission  in  the 
answer.  As  to  the  remaining  issue,  vim.,  ex- 
istence of  defects,  it  waa  wholly  neondary 
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And  lieArsay.  The  Btatements  or  oomplaints 
made  by  others  to  witnesses  Haathorn  and 
Luts  out  of  court,  and  unsanctioned  by  oath, 
were  inoompetent,  under  the  most  element- 
ary rules  of  evidence.  The  offering  of  a  res- 
olution by  Alderman  Lutz  had  no  force  or 
relevancy,  save  as  a  declaration  or  admission 
by  him  that  the  walk  needed  to  be  rebuilt; 
and  the  same  is  true  of  the  communication 
from  Tallman.  It  hardly  needs  to  be  stated 
that  declarations  or  admissions  by  third  per- 
sons are  not  competent  evidence  to  establish 
a  fact.  The  issue  whether  the  walk  was  de- 
fective was  sharply  disputed,  and  this  sec- 
ondary and  hearsay  evidence  on  the  subject 
assuredly  influenced  the  minds  of  the  jury, 
and  must  have  been  prejudicial  to  the  de- 
fendant.   Its  admission  was  error. 

3.  A  medical  expert  testified,  over  objec- 
tion, to  his  opinion  that  "it  is  most  certain 
that  Mrs.  Selleck  will  require  future  attend- 
ance of  a  physician  by  reason  of  this  injury. 
Judging  by  the  past,  she  will  require  atten- 
tion every  two  or  ^ree  days, — a  fair  aver- 
age, I  would  say,  would  be  twice  a  week  for 
the  future.  Our  usual  charge  is  $1  a  visit." 
This  court  has  recently  announced  the  deci- 
sion (without  the  writer's  concurrence  then, 
but  to  which  he  now  yields  in  deference  to 
the  rule  of  ntare  decisis)  that  such  testimony 
is  improper,  as  invading  either  the  field  of 
baseless  conjecture  or  that  of  common  knowl- 
edge, where  the  expert  cannot  guide,  though 
he  may  mislead,  tn^  jury.  Crouae  v.  Chi' 
cago  d  N,  W.  R,  Co,  (Wis.)  (decided  Nov. 
7,  1809)  80  N.  W.  752.  lU  admission  was 
error,  and  clearly  prejudicial  on  the  ques- 
tion of  damages. 

4.  Error  is  assigned  upon  admission  in 
evidence  of  three  photographs,  showing  the 
injured  foot  in  variant  poses.  The  distor- 
tion was  most  serious,  and  its  exhibition  ia 
aggravated  aspects  was  well  calculated  to 
arouse  the  sympathy  of  the  jurv,  and  to  di- 
vert their  minds  from  the  merely  secondary 
and  pecuniary  considerations  alone  relevant 
to  the  plaintiff  husband's  recovery,  to 
thoughts  of  pain  and  suffering,  both  physi- 
cal and  mental,  which  the  injured  woman 
had  endured.  The  photographs  were  wholly 
unnecessary  to  a  full  description  and  ex- 
planation of  her  condition,  so  far  as  it  af- 
fected the  damages  recoverable,  namelv,  ex- 
penses for  nursing  and  medical  attendance, 
and  loss  of  service  and  society.  Other  evi- 
dence having  shown  that  expense  and '  the 
extent  of  impairment  of  the  wife's  condition 
very  fully,  the  appearance  of  the  foot  could 
hardly  be  instructive  or  helpful.  In  BcLxter 
▼.  Chicago  d  N,  W.  R.  Co.  (Wis.)  (decided 
Oct.  20,  1899)  80  N.  W.  644,  this  court 
(Marshall,  J.)  said:  "There  is  a  limit  to 
the  use  of  photographs  as  evidence,  and  it 
was  nearly,  if  not  quite,  reached  in  this  case. 
They  are  competent  for  some,  but  not  for  all, 
purposes.  They  may  be  used  to  identify 
persons,  places,  and  things,  to  exhibit  par- 
ticular locations  or  objects,  where  it  is  im- 
portant that  the  jury  should  have  a  clear 
idea  of  the  same,  and  the  photographs  will 
better  show  tiie  situation  than  will  testi- 
mony of  witnesses,  and  where  the  testimony 
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will  be  better  understood  by  the  use  of  photo- 
graphs. .  .  .  There  must  be  some  sutMtan- 
tial,  legitimate  reason  for  the  use  of  such 
representations,  else  they  should  not  be  re- 
ceived." We  are  unable  to  resist  the  conclu- 
sion that  the  limit  so  indicated  was  passed 
in  the  present  case.  There  was  no  substan- 
tial, legitimate  reason  for  their  use  in  order 
to  show  even  the  degree  of  disablement,  so 
far  as  relevant  to  the  damages  the  jury  had 
a  rieht  to  consider.  The  situation  is  much 
as  lit  in  an  action  under  the  statute  to  re- 
cover damiages  for  causing  death,  the  plain- 
tiff should  show  by  photographs  a  terribly 
mangled  condition  of  the  deceased.  As  a 
corollary  of  the  rule  in  the  Baofter  Case,  we 
hold  that  where  photographs  are  not  sub- 
stantially necessary  or  instructive  to  show 
material  facts  or  conditions,  and  are  of  such 
a  character  as  to  arouse  sympathy  or  indig- 
nation, or  divert  the  minds  of  the  jury  to  im- 
proper or  irrelevant  considerations,  they 
should  be  excluded.  Oilhert  v.  West  End 
Street  R,  Co.  160  Mass.  403,  405,  '36  N.  E. 
60;  Harris  v.  Quincy,  171  Mass.  472,  50  N. 
E.  1042;  Fore  v.  State,  75  Miss.  727,  23  So. 
710;  Dohstm  v.  Philadelphia,  7  Pa.  Dist  R. 
321. 

5.  Some  evidence  was  admitted,  over  ob- 
jection, bearing  on  the  condition  of  the  side- 
walk at  times  extending  as  much  as  two 
years  prior  to  the  injury.  Most  of  it  was, 
however,  connected  with  the  time  of  the  ac- 
cident by  some  showing  of  continuance  of 
the  conditions.  The  court  seems  to  have 
been  induced  to  admit  some  of  this  evidence 
as  relevant  to  the  issue  of  notice  to  the  city. 
While  it  may  be  unnecessary  to  decide  ' 
whether  the  admission  of  any  of  this  evi- 
dence constituted  reversible  error,  we  deem 
it  proper,  in  view  of  a  new  trial,  to  point 
out  that  where  notice  of  the  condition  is 
admitted,  so  that  no  proof  thereof  is  neces- 
sary, no  evidence  should  be  received  which  is 
too  remote  to  bear  on  the  question  whether 
the  walk  was  defective  at  the  very  time  of 
the  accident. 

6.  Appellant  complains  because  the  court 
instructed  the  jury  that:  "In  finding  the 
value  of  her  services,  you  may  consider  the 
loss,  if  any,  sustained  by  her  husband  in  the 
deprivation  of  regular  attendance,  services, 
and  comfort  of  his  wife's  society.  The  com- 
fort of  her  society  can  hardly  be  separated 
from  her  services,  and  the  word  'serviced  im- 
plies whatever  of  aid,  assistance,  comfort, 
and  society  the  wife  would  be  expected  to 
render  or  bestow  upon  her  husband  under 
the  circumstances,  as  shown  by  the  evidence 
in  the  case,  in  the  condition  in  which  the 
husband  and  wife  were  placed."  The  criti- 
cism is  that  the  jury  were  thereby  author- 
ized to  allow  as  damages  something  in  ex- 
cess of  the  proved  money  value  of  the  ^fe^s 
services  as  a  hired  servant.  The  action  here 
brought  was  well  known  to  the  common  law, 
except  that  our  statute  (Kev.  Stat.  S  1330) 
and  its  predecessors  were  necessary  to  ren- 
der a  municipal  corporation  liable  thereto. 
Hunt  V.  Winfield,  36  Wis.  154,  17  Am.  Rep. 
482.  It  is  brought  in  the  husband's  own  be- 
half, and  for  a  wrong  done  to  his  own  rights. 
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It  closely  resembles  ihe  action  of  the  fatber 
for  injury  to  or  disablement  of  his  child,  or 
the  master  for  his  servant.  The  measure  of 
recovery  differs  just  as  the  rights  invaded 
differ, — just  as  the  legal  duty  owed  by  the 
wife  differs  from  that  owed  by  the  child  or 
servant.  Each  of  the  latter  owes  the  dutv 
of  service  or  labor.  The  wife  owes  a  broad- 
er and  a  higher  duty,  of  which  physical  lar 
bor  may  or  may  not  be  a  part,  according  to 
circumstances.  Her  duty  is  called  in  the 
common-law  writs  oonaortium,  which  means 
conjugal  society  and  assistance.  Anderson, 
Law  Dict^;  Bouvier,  Law  Diet.  80  we  find 
that  the  common  law  recognized  the  right  of 
the  husband  to  maintain  action  a^inst  one 
who  tortiously  impaired  the  ability  of  a 
servant,  child,  or  wife  to  perform  her  duty, 
and  thus  deprived  the  owner  of  his  right 
thereto.  Such  action,  if  based  on  personal 
injury,  was  in  trespass  on  the  case,  per  quod 
servitium  amiait  if  for  a  child  or  servant, 
and  per  quod  conaortium  amisit  if  for  the 
wife.  Bl.  Com.  pp.  139,  142;  Winsmore  v. 
Ch-eenbank,  Willes,  577.  From  before  the 
days  of  Blackstone  down  to  the  present  time, 
the  authorities,  English  and  American,  are, 
without  well-considered  exceptions,  in  ac- 
cordance with  the  reason  above  stated, — ^to 
the  effect  that  the  husband's  recovery  is  for 
the  loss  or  impairment  of  his  right  to  con- 
jugal society  and  assistance,  and  ordinarily, 
where  the  word  "services"  is  used,  it  signi- 
fies wifely  services,  such  as  are  due  from 
her,  and  includes  the  idea  of  her  society. 
Ouy  V.  Livesey,  Cro.  Jac.  601 ;  Hyde  v.  Soye- 
8or,  Cro.  Jac  638;  Cooley,  Torts,  p.  266;  2 
Hilliard,  Torts,  p.  498;  Schouler,  Dom.  Rel. 
(I  143;  Reeve,  Dom.  Rel.  p.  38;  3  Sutherland, 
Damages,  §  1252 ;  Meese  v.  Fond  du  Lac,  48 
Wis.  323,  14  N.  W.  406 ;  Shanahcm  v.  Modi- 
Mn,  57  Wis,  276,  16  N.  W.  154;  Duffies  v. 
Duffiee,  76  Wis.  374,  8  L.  R.  A.  420,  46  N.  W. 
522 ;  Hopkine  v.  Atlantio  d  St,  L.  R,  Co,  36 
N.  H.  9,  72  Am.  Dec.  287;  Kelley  v.  New 
York,  N.  E,  d  H,  R,  Co,  168  Mass.  308,  38 
L.  R.  A.  631,  46  N.  E.  1063;  Laughlin  v. 
Eaton,  54  Me.  156 ;  Drew  v.  Peer,  93  Pa.  234 ; 
Jonea  v.  Utioa  d  B.  R,  Co.  40  Hun,  349;  Mo- 
Kinney  v.  Weatem  Stage  Co.  4  Iowa,  420; 
Mowry  v.  Chancy,  43  Iowa,  609;  Berger  v. 
Jaooha,  21  Mich.  215,  221 ;  Fumiah  v.  Mia- 
aouH  P,  R,  Co,  102  Mo.  669,  15  S.  W.  315. 
The  wifely  services  or  oonaortium  may,  and 
often  do,  include  services  such  as  might  be 
rendered  by  hired  servants;  and  when  that 
is  the  case  it  is  usually  permitted  to  prove 
the  customary  or  market  value  of  such  serv- 
ices by  testimony  of  experts  familiar  with 
«uch  market  value,  but  it  is  not  necessary 
that  any  such  physical  services  should  cus- 
tomarily be  renaered  in  order  to  justify  some 
recovery.  BigcMuette  v.  Paulet,  134  Mass. 
124,  45  Am.  Rep.  307 ;  Kelley  v.  New  York, 
N,  H.  d  H.  R,  Co.  168  Mass.  308,  38  L.  R. 
A.  631,  46  N.  E.  1063;  Berger  v.  Jacobs,  21 
Mich.  215,  221;  Fumiah  v.  Miaaouri  P,  R. 
Co,  102  Mo.  669, 16  S.  W.  315;  Cooley,  Torts, 
p.  266;  3  Sutherland,  Damages,  §  1252.  In 
the  light  of  these  principles,  it  was  not  er- 
ror to  instruct  the  jury  that,  in  placing  a 
value  upon  the  wife's  services,  they  were  to 
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understand  that  word  as  including,  not  alone 
such  services  as  a  hired  domestic  servant 
might  perform,  but  also  such  as  the  wife  can, 
and  this  wife  was  accustomed  to,  render,  if 
the^  found  those  to  be  disabled  by  her  in- 
juries, which  was  substantially  the  effect  of 
the  charge.  From  the  foregoing  it  is  appar- 
ent that  the  husband's  damages  are  the  value 
of  his  wife's  services  to  him,  as  the  court 
also  charged  under  exception.  They  cannot 
be  entirely  the  subject  of  market  value, 
though  part  of  them  may  be.  Their  value  is 
not  to  be  tested  by  what  they  could  be  hired 
for,  or  what  another  would  pay  for  them, 
for  they  are  not  a  hireable  commodity.  This 
does  not  at  all  deny  what  was  said  in  Kel- 
ler V.  Oilman,  93  Wis.  9,  12,  66  N.  W.  800; 
for  there  the  subject  of  inquiry  was  the  mar- 
ket value  of  certain  services,  of  a  kind  which 
might  be  the 'subject  of  hirine,  as  to  which 
opinion  evidence  only  of  value  generally, 
and  not  to  any  particular  person,  has  always 
been  held  permissible.  It  should  be  noted, 
however,  that  such  of  the  services  or  oonaor- 
tium owed  to  the  husband  as  are  not  mere 
physical  services  are  less  likely  to  be  im- 
paired by  an  injury  merely  physicaL  Be- 
cause a  wife  is  incapacitated  to  perform  such 
services  as  a  cook  or  a  housemaid,  it  by  no 
means  follows  that  she  may  not  extend  to 
her  husband  the  aid  of  her  society  and  coun- 
sel, or  her  pervading  superintoidenee  and 
care  over  his  household,  or  nurture  and 
guidance  of  his  children.  In  the  case  before 
us  much  of  conju^l  assistance  and  society 
was  within  the  injured  woman's  power,  and 
a  caution  to  this  effect  might  very  properly 
have  been  given,  though  its  omission,  in  ab- 
sence of  any  request  therefor,  is,  of  eourse, 
not  error.  We  cannot,  however,  concur  in 
appellant's  view  that  the  evidence  disclosed 
no  loss  of  such  elements  of  the  oonaortiuv^. 
Of  a  woman  bedridden,  or  compelled  to  move 
on  crutches,  suffering  severe  pain,  with 
shattered  nerves,  it  cannot  be  said  to  conclu- 
sively appear  that  her  ability  is  not  impaired 
to  render  services  and  assistance,  even  other 
than  physical,  which  would  otherwise  have 
been  within  her  power.  Fumiah  v.  Miaaou- 
H  P.  R.  Co,  102  Mo.  669,  15  S.  W.  315. 

7.  There  was  no  error  in  charging  the  jury 
that  plaintiff,  having  used  reasonable  care 
in  the  employment  of  physicians  of  good  repu- 
tation, was  not  responsible  for  their  failure 
to  exercise  the  hignest  skill  and  adopt  the 
best  means  to  effect  a  cure.  Selleek  v. 
Janeaville,  100  Wis.  157,  41  L.  R.  A.  563,  75 
N.  W.  975. 

8.  The  court  charged  that  plaintiff  might 
recover  the  value  of  his  own  services  in 
necessary  attendance  upon  his  wife  by  reason 
of  her  injuries,  and  refused  a  request  for  a 
contrary  instruction.  The  plaintiff  owed  his 
wife  the  duty  of  care  and  nursing  rendered 
necessary  by  her  injuries,  and  was  entitled 
to  recover  the  expenses  therein  necessarily 
incurred.  If  he  devoted  his  own  time  and 
services,  to  the  loss  of  their  pecuniary  value 
if  otlierwise  employed,  it  was  obviously  a 
legitimate  expense, — ^as  much  as  if  he  had 
hired  such  attendance  from  another;  and  he 
miffht  recover  therefor,  subject,  of  course,  to 
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the  rule  that  he  must  not  thus  enhance  the 
damages.  However  valuable  his  own  Ume 
and  services,  he  should  not  be  allowed  there- 
for more  than  the  amount  for  which  he  could 
have  hired  reasonably  competent  attendance 
and  nursing  by  others.  No  such  limitation 
was  requested  to  be  given  in  the  charge  to 
the  jury,  however;  hence  no  error.  Salida 
V.  MoKinna,  16  Colo.  523,  27  Pac.  810. 

As  the  cause  must  be  remanded  for  a  new 
trial,  we  deem  it  unnecessary  to  discuss  the 
further  assignments  of  error  as  to  the  de- 
tails of  the  trial.  They  are  either  not  ten- 
able, or  the  errors  complained  of  are  such  as 
are  not  likely  to  be  repeated. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


Frank  FINLEY,  Be9pU9 

17. 

William  PRESCOTT,  Appi. 


the  fact  that  appellant's  marks  to  the  appeiU 
papers  were  not  witnessed. 

Mesari,  North  *  Idadley,  for  appellant: 

If  the  notice  of  appeal  were  unsigned, 
and  the  record,  as  in  this  case,  showed  that 
said  notice  was  presented  to  the  justice  by 
the  appellant  or  his  authorized  agent,  said 
notice  would  be  sufficient. 

Evangelical  Lutheran  8t,  Peter's  Oer- 
meinde  v.  Koehler,  69  Wis.  660,  18  N.  W. 
476. 

This  is  an  order  which  in  effect  determines 
the  action,  and  is  appealable. 

Rev.  Stat.  §  3069,  subsec.  1;  Cavenaugh 
V.  Titus,  6  Wis.  143;  Drake  v.  Soheunemann, 
103  Wis.  468,  79  N.  W.  749. 

Messrs,  Lamoreuz,  Davisoiiy  St  DaTl- 
son  for  respondent. 


( 


.Wis. 
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1.  An  order  dlsmlMslnv  an  appeal  from 
m  lastlce'*  court,  wblch  terminates  the  ac- 
tion and  prevents  a  judgment  from  which  an 
appeal  can  be  taken.  Is  appealable. 

S.  A  iilamatnre  to  a  paper  by  a  marie 
made  by  a  person  for  tbe  purpose  of 
Identlfylnir  blmself  as  a  party  thereto 
constltates  a  good  signature  at  common  law, 
without  any  attestation  thereof  by  a  subscrib- 
ing witnesa 

(November  24,  1899.) 

APPEAL  by  defendant  from  a  jud^ent 
of  the  Dodge  County  Court  dismissing 
his  appeal  from  a  judgment  of  a  justice  of 
the  peace  in  an  action  brought  to  recover 
money  paid  and  damages  sustained  by  al- 
]^;ed  breach  of  warranty  in  the  sale  of  a 
threshing  engine.    Reversed. 

Statement  by  Marsliall,  J.: 

Defendant  appealed  to  the  county  court 
of  Dodge  county  from  a  judgment  duly  ren- 
dered against  him  in  justice  court.  The  no- 
tice of  appeal  purported  to  have  been  signed 
by  the  appellant*  by  his  mark,  as  was  also 
the  affidavit  required  by  the  statute.  There 
was  no  subscribing  witness  to  the  mark  and 
no  proof  that  it  was  made  by  appellant,  ex- 
cept the  fact  that  the  appeal  affidavit  was 
■worn  to  before  a  notary  public,  who  certi- 
fied to  that  fact,  and  that  the  affiant  sub- 
scribed the  same  in  the  usual  form.  When 
the  case  on  appeal  was  reached  for  trial,  re- 
spondent moved  to  dismiss  it  for  want  of 
jurisdiction,  in  that  the  appellant's  marks 
to  his  notice  of  appeal  and  affidavit  were 
not  witnessed.  The  motion  was  granted 
solely  upon  the  ground  stated.  An  order  or 
judgment  was  rendered  accordingly,  which 
shows  upon  its  face  that  it  was  grounded  on 

NoTS. — For  slgnatore  by  mark,  see  Re  Gull- 
foyle  (Cal.)  22  L.  R.  A.  870,  and  note;  also 
Sheetaan  v.  Kearney  (Miss.)  35  L.  R.  A.  102. 

For  proof  of  signature  by  mark  wben  attest- 
ing witnesses  are  dead  or  cannot  remember  the 
transaction,  see  Wienecke  v.  Arbin  (Md.)  44  L. 
R.  A.  142,  and  note. 

47  L.  R.  A. 


J.,  delivered  the  opinion  of  the 
court: 

A  point  is  made  that  the  determination  of 
the  trial  court,  dismissing  the  appeal,  is  not 
appealable  to  this  court  because  not  a  final 
order  terminating  the  action  and  preventing 
a  judgment  from  which  an  appeal  can  be 
taken,  Reimhart  v.  Fire  Asso.  of  Philadel- 
phia, 93  Wis.  452,  67  N.  W.  701,  and  8t. 
Patrick's  Congregation  r.  Home  Ins,  Co.  101 
Wis.  155,  76  N.  W.  1125,  being  relied  on. 
In  each  of  those  cases  the  motion  to  dismiss 
was  denied,  so,  obviously,  the  cause  remained 
in  court  and  could  proceed  to  a  final  judg- 
ment from  which  an  appeal  might  be  taken. 
Such  is  not  this  case.  It  is  like  Mason  v^ 
Ashland,,  08  Wis.  540,  74  N.  W.  357.  Ther* 
the  motion  to  dismiss  for  want  of  jurisdie- 
tion  was  granted,  and  it  was  held  that  the 
order  dismissing  the  action  was  appeal- 
able. In  such  a  situation,  strictly  speak- 
ing, a  judgment  is  improper,  the  province  of 
the  court  being  limited  to  a  mere  order  of 
dismissal  and  for  tbe  payment  of  costs.  Felt 
V.  Felt,  19  Wis.  195;  Ketchum  v.  Freeman, 
24  Wis.  296.  Formerly,  as  indicated  in  the 
cited  cases,* only  motion  costs  were  proper, 
but,  as  the  statute  now  stands,  full  costs  are 
recoverable  on  a  dismissal  for  want  of  ju- 
risdiction  where  the  appeal  is  from  justice 
court.  Rev.  Stat.  §  2925.  Though,  where 
the  court  has  no  jurisdiction,  the  proper 
practice  is  yet  to  enter  an  order  of  dismissal 
and  for  the  payment  of  costs.  However,  if 
the  determination  be  in  the  form  of  a  judg- 
ment, the  irregularity  is  not  prejudicial. 
Strictly  speaking,  a  judgment  is  a  determi- 
nation of  the  rights  of  the  parties ;  all  other 
directions  by  the  court  are  orders.  Letois 
V.  Chicago  d  N,  W.  R,  Co.  97  Wis.  368,  72  N. 
W.  976;  Rev.  SUt  §  2882.  All  that  was 
said  in  Mason  v.  Ashland,  98  Wis.  540,  74  N. 
W.  357,  as  to  the  recovery  of  motion  costs 
only  on  a  dismissal  for  want  of  jurisdiction, 
does  not  apply  to  an  appeal  from  justice 
court  because  of  the  statute  on  the  subject. 
Clearly,  where  the  circumstances  are  such 
that  only  an  order,  or  a  judgment  having 
the  effect  of  an  order,  is  proper,  and  such 
determination  effectually  prevents  any  other 
proceedings,  it  terminates  the  action  and 
prevents  a  iudgment  from  which  an  appeal 
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oan  be  taken,  ^vithin  the  very  letter  of  the 
appeal  statute. 

We  are  unable  to  see  why  the  mere  fact 
that  appellant's  marks  were  not  witnessed 
should  in  any  way  affect  the  sufficiency  of 
the  appeal  papers.  The  statute  ( subdiv.  10, 
§  4971)  expressly  provides  that  if  a  person 
is  unable  to  write,  his  signature  may  be 
written  in  his  presence  by  some  other  person 
by  his  direction,  or  he  may  sign  by  his  mark. 
It  does  not  require  that  the  mark  shall  be 
witnessed,  and  the  court  cannot  add  that 
as  a  requisite.  The  appeal  papers  appear  to 
have  been  regularly  signed  by  appellant  in 
the  manner  tdlowed  by  statute.  They  were 
presented  to  the  justice  of  the  peace  and 
acted  upon  by  him  as  genuine.  They  comply 
with  every  statutory  requisite.  In  the  ab- 
sence of  some  affirmative  showing  that  they 
were  not  executed  as  they  purport  to  have 
been,  they  were  just  as  effective  a«  if  signed 
by  appellant's  written  signature. 

A  signature  to  a  paper  by  a  mark,  made 
by  a  person  for  the  purpose  of  identifying 
himself  as  a  party  thereto,  was  good  at  com- 
mon law  without  any  attestation  thereof  by 
a  subscribing  witness^  even  in  case  of  a  wit- 
ness to  a  will.  Qreenl.  £v.  272;  Zaoharie 
V.  Franklin,  12  Pet  161,  0  L.  ed.  1035.  Ex- 
cept as  controlled  by  statute,  a  mark  made 
for  one's  signature  is  ffood  whether  he  can 
write  or  no^  and  whether  witnessed  or  not. 
Baker  v.  Dening,  8  Ad.  A.  El.  94;  Brown  v. 
Butohers'  d  D,  Bank,  6  Hill,  443 ;  WiUougk- 
hy  y.  Moulton,  47  N.  H.  206.  The  statute 
does  not  enlarge  the  methods  of  executing 
written  instruments,  but  modifies  the  com- 
mon-law Tjjile  so  that  a  person  can  sign  by 
his  mark  only  when  he  is  unable  to  write. 
It  does  not  add  a  requirement  that  the  mark 
shall  be  witnessed.  Willoughhy  v.  Moulton, 
47  N.  H.  205;  Shank  v.  Butsch,  28  Ind.  19; 
Btai&y.  Byrd,  93  N.  G.  624.  One  is  liable 
to  be  led  astray  on  this  question  by  a  state- 
ment in  Story,  Prom.  Notes,  p.  16,  to  the 
effect  that  >f  one  sign  by  his  mark  the  sifrna- 
ture  must  be  witnessed  to  be  talid.  How 
that  eminent  author  came  to  make  such  a 
statement  as  the  law,  unsupported  by  any 


authority,  and  contrary  to  substantially  all 
authority  except,  perhaps,  decisions  in  states 
expressly  abrogating  the  common  law  on  the 
subject,  is  not  easily  understood.  Even  in 
states  where  the  statute  requires  the  mark 
to  be  witnessed,  it  has  been  held  that  the 
only  effect  of  it  is  that  the  added  feature 
goes  to  the  sufficiency  of  the  paper  as  proof, 
itself,  of  its  genuineness ;  that  if  the  mark  is 
witnessed  the  paper  will  be  taken  as  prima 
facie  genuine,  without  other  proof;  but  if 
not,  proof  aliunde  must  be  produced  to  en- 
title the  paper  to  be  introduced  as  evidence 
or  to  be  recovered  upon  as  genuine.  Ea 
parte  Miller,  49  Ark.  18,  3  S.  W.  883. 

Under  §  4192,  Rev.  Stat.,  every  written 
instrument  purporting  to  have  been  signed 
or  executed  by  any  person  is  proof  that  it 
was  so  signed  or  executed  until  the  person  by 
whom  it  purports  to  have  been  bo  signed  or 
executed  shall  specifically  deny  the  signature 
to  or  execution  of  the  same  by  his  oath  or 
affidavit  or  by  his  pleading  duly  verifiedi 
That  applies  to  all  instruments  except  those 
purporting  to  have  been  signed  or  executed 
by  a  person  who  shall  have  died  previous  to 
the  requirement  of  the  proof,  and  to  a  writ- 
ing purporting  to  have  been  signed  by  a 
party  by  making  his  mark,  precisely  the 
same  as  if  signed  in  any  other  way.  A  pa- 
per so  signed  prima  facie  establishes  its  gen- 
uineness; that  is,  if  signed  by  a  mark,  that 
the  signer  was  unable  to  write  his  name,  and 
that  he  therefore  made  his  mark  for  the  pur- 
pose of  adopting  that  in  lieu  of  a  written 
signature,  and  that  the  mark  was  made  by 
the  person  by  whom  it  purports  to  have  been 
made.  Unlike  the  Arkansas  statute,  and 
some  others,  our  statute,  as  before  indicated, 
makes  no  mention  of  a  witness  to  a  person's 
mark  in  casfe  of  his  signing  that  way.  The 
general  practice  of  having  such  a  signature 
witnessed  misled  counsel  and  the  trial  court 
as  to  the  necessity  for  it,  as  it  did,  evidently. 
Judge  Story,  when  he  wrote  his  valuable 
work  on  commercial  paper. 

The  judgment  of  the  County  Court  is  re- 
versed,  and  the  cause  remanded  for  further 
proceedings  according  to  law. 


SOUTH  CAROLINA  SUPREME  COURT. 


Mrs.  £.  B.  SAMPLE,  Respt,, 

V. 

LONDON  &  LANCASHIRE  FIRE  INSUR- 
ANCE COMPANY  of  Liverpool,  England, 
Appt, 

(46  8.  C.  491.) 

A  jitlpiilAtioii  tUmt  mu%t  emn  be  brovirM 
on    an   insiiriiiiee    policy   only   "within 


twelve  months  next  after  the  fire'*  gives  the 
Insured  twelve  months  after  the  accmsl  of 
his  right  of  action,  where  the  policy  provides 
that  suit  shall  not  be  sastainable  until  after 
full  compllsnce  with  rfamerons  reqalrements, 
and  that  the  loss  shall  not  be  payable  until 
sixty  days  after  notice  and  proofs  of  loss  and 
an  award  by  appraisers.  If  appraisal  Is  re- 
quired. 

(March  28.  1896.) 


Non. — Stipulation  limiting  tifne  for  $uit  on  in- 
suranoe  poUoy — when  }>egins  to  run. 

I.  Scope  of  tTie  note. 
II.  Fire-insurance  policies, 

a.  Limitation  for  flmed  period  after  loss. 

1.  General  statement  as  to. 

2.  The  Hteral  construction. 
8.  The  relative  construction. 

b.  Limitation  for  flwed  period  after  ftre, 

1.  OenerOt  statement  as  to. 

47  L.  R.  A. 


II.  a— oontlnued. 

2.  The  literal  oonstruotion. 

3.  The  relatiee  construction. 

III.  Accident-insurance  policies. 

IV.  lAfe-insurance  policies. 

V.  Marine  and  other  miscellaneous  insuranet 

policies. 
yi.  What  u>iU  prevent  or  delay  the  miMiliif 

Of  the  limitation. 
VII.  To  what  actions  the  UmUaiMon  oppMsa 
VTII.  Summary. 


1806. 


Samtlb  v.  Lokdon  a  Lancabhiiui  Foub  Ikscbancb  Co. 
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APPEAL  by  defendant  from  a  judgment  of 
the  Common  Pleas  Circuit  Court  for 
Ed^^eld  County  in  favor  of  plaintiff  in  an 
action  brought  to  recover  the  amount  alleged 
to  be  due  on  a  policy  of  fire  insurance.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

i/etsrt.  Slieppard  Brothera,  for  appel- 
lant: 

Such  a  provision  in  a  policy  of  insurance 
is  valid,  and  tiie  court  will  respect  and  en- 
force it. 

Wood,  Ins.  §  460;  May,  Ins.  §  478;  Rid- 
dlesbarger  v.  Hartford  Ina,  Co,  7  Wall.  386, 
19  L.  ed.  257 ;  Virginia  F,  d  M.  Ina.  Co,  v. 
WeUa,  83  Va.  736,  8  S.  B.  349. 

W^en  the  terms  and  stipulations  in  a  con- 
tract are  plain  and  clear  we  are  bound  to 
adhere  to  the  terms  as  the  only  authentic  ex- 
pression of  the  intention  of  the  parties. 


Bart  V.  Citizens*  Ina,  Co.  86  Wis.  77,  21  L. 
R.  A.  743,  66  N.  W.  332. 

When  a  policy  of  fire  insurance  provides 
that  no  action  shall  be  maintainable  there- 
on until  an  award  fixing  the  amount  of  the 
claim,  nor  unless  commenced  within  twelve 
months  from  the  occurrence  of  the  fire,  the 
time  does  not  continue  Until  twelve  months 
after  the  award. 

Johnson  v.  Humboldt  Ins,  Co,  91  111.  92,  33 
Am.  Rep.  47;  Chambers  y.  Atlas  Ins,  Co,  51 
Conn.  17,  50  Am.  Rep.  1 ;  T<isker  v.  Kenton 
Ins,  Co.  58  N.  H.  469;  Hocking  v.  Howard 
Ins,  Co.  130  Pa.  170,  18  Atl.  614. 

There  is  a  distinction  between  cases  in 
which  the  policy  provides  that  the  action 
shall  be  commenced  within  six  months  after 
the  right  to  sue  the  company  has  accrued 
and  those  which  provide  that  tiie  suit  cannot 


I.  Beope  of  the  note. 

This  note  does  not  go  into  the  qnestlon  of  the 
validity  and  effect  of  stipulations  In  Insarance 
policies  limiting  the  right  to  sue  thereon,  or  In- 
to the  question  of  the  Interruption,  suspen- 
sion, or  waiver  of  such  limitations  after  tbej 
have  commenced  to  ran.  It  Is  limited  strictly, 
as  Its  title  would  Indicate,  to  the  question  when 
the  limitation  of  time  for  suit  begins  to  run. 
Questions  with  relation  to  stipulations  as  to 
a  period  of  time  within  which,  after  loss  or 
proof  of  loss,  an  action  is  not  to  be  brought,  are 
also  excluded,  though  some  of  the  cases  speak  of 
such  stipulations  as  creating  limitations,  their 
real  object  being  to  give  the  insurer  opportunity 
to  examine  proofs  of  loss  and  decide  upon  the 
merits  of  the  case,  and  make  paymei^t  if  it  is 
found  to  be  meritorious  without  being  inter- 
fered with  by  suit,  as  distinguished  from  the 
limitation  of  the  right  to  prosecute  a  demand 
after  it  has  become  stale,  or  after  evidence  with 
relation  to  it  may  no  longer  be  available,  which 
Is  the  object  of  the  stipulations  here  considered. 

II.  Fire-4nswrano6  polUHes, 

a.  Idmttaiion  for  flwed  period  after  loss. 

1.  General  statenhent  as  to. 

What  seems  to  have  been  the  original  limita- 
tion of  the  time  to  sue,  inserted  by  fire  insur- 
ance companies  In  their  policies,  and  to  have 
been  originally.  In  general.  \t  not  almost  uni- 
versal, use,  was  to  the  effect  that  no  action  or 
salt  should  be  brought  or  maintained  on  such 
policy,  or  with  reference  thereto,  unless  com- 
menced within  a  designated  time  (usually  one 
year  or  six  months)  after  the  loss  occurs,  or 
after  the  loss  accruea  It  still  remains  in  com- 
mon use,  but  has  been  superseded  to  some  extent 
by  other  stipulations  probably  regarded  as  less 
elastic,  this  stipulation  havLnigr  proved  suscepti- 
ble of  a  construction  very  favorable  to  the  in- 
sured, and  the  courts  having  shown  a  tendency 
■o  to  construe  it.  Some  of  the  courts,  however, 
have  adopted,  and  tenaciously  dung  to,  a  con- 
struction (probably  the  one  intended  when  the 
stipulation  was  adopted)  wholly  favorable  to 
the  insured. 

2.  The  literal  oonstruetion. 

The  courts  of  some  of  the  states  have  eon- 
^stmed  limitations  In  fire-insurance  policies  of 
the  right  to  sue  thereon  to  a  given  period  after 
loos  literally,  giving  them  full  effect  as  though 
they  stood  alone,  and  as  though  the  loss  and  the 
fire  were  one  and  the  same  thing. 
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Under  the  rule  adopted  by  these  courts, 
where  a  fire-insurance  policy  provides  that  an 
action  thereon  must  be  brought  within  a  speci- 
fied time  after  the  loss  occurs,  the  limitation 
runs  from  the  date  of  the  fire,  though  under 
other  provisions  of  the  policy  the  cause  of  ac- 
tion does  not  accrue  thereon  until  some  time  aft- 
er the  fire.  Travelers'  Ins.  Co.  v.  California 
Ins.  Co.  1  N.  D.  151,  8  L.  B.  A  769,  45  N.  W. 
708. 

Thus,  where  a  policy  of  fire  Insurance  pro- 
vides that  suit  must  be  brought  within  twelve 
months  next  after  the  loss  shall  occur,  the  suit 
must  be  brought  within  that  period  after  the 
fire,  and  not  after  the  loss  becomes  payable  by 
making  proper  proofa  Com  City  Mut.  Ina  Co. 
V.  Schwan,  1  Ohio  C.  C.  192. 

The  words  '*loss  shall  occur"  contained  In 
such  a  stipulation  in  a  fire-insurance  policy, 
refer  to  the  happening  of  the  casualty  insured 
against,  and  not  to  the  time  when  the  loss  be-* 
comes  due  and  payable  under  the  provisions  of 
the  policy,  and  the  period  of  limitation  there- 
fore begins  to  run  from  the  time  of  the  happen- 
ing of  such  casualty.  Humboldt  Ins.  Co.  v. 
Johnson,  1  111.  App.  309,  Affirmed  in  91  111.  92, 
83  Am.  Rep.  47 ;  Bradley  v.  Phoenix  Ins.  Co.  28 
Mo.  App.  7. 

And  no  recovery  can  be  had  upon  a  fire-in- 
surance policy  containing  a  stipulation  that  no 
action  shall  be  sustainable  thereon,  unless  com- 
menced within  twelve  months  next  after  the 
loss  shall  occur,  where  the  fire  occurred  more 
than  twelve  months  previous  to  the  day  on 
which  a  writ  was  issued  on  the  policy.  Hekia 
Ina  Co.  V.  Schroeder.  9  111.  App.  472;  Ben 
Franklin  Ins.  Co.  v.  Schroeder,  9  III.  App.  477. 

And  the  limitation  provided  for  by  stipula- 
tion in  a  fire-insurance  policy,  that  payment  of 
loss  shall  be  due  In  sixty  days  after  the  proofs 
shall  have  been  received  at  the  company's  office, 
and  the  loss  satisfactorily  ascertained  and 
proved,  and  that  no  suit  or  action  of  any  kind 
against  the  company  for  the  recovery  of  any 
claim  by  virtue  of  the  policy  shall  be  sustain- 
able unless  commenced  within  twelve  months 
next  after  any  loss  or  damage  shall  have  oc- 
curred, begins  to  run  at  the  time  of  the  fire, 
and  not  at  the  expiration  of  sixty  days  from  the 
proof  of  losa  CThambers  v.  Atlas  Ina  Co.  51 
Conn.  17,  60  Am.  Rep.  8;  Carraway  v.  Mer^ 
chants'  Mut.  Ins.  Co.  26  La.  Ann.  298 ;  Bradley 
V.  Phoenix  Ins.  Co.  28  Mo.  App.  7. 

A  loss  caused  by  a  fire  occurs  at  the  time 
of  the  fire,  and  a  limitation  created  by  a  clause 
In  a  fire-insurance  policy  stipulating  that  no 
■uit  shall  be  brought  thereon  until  after  an 
award  shall  have  been  obtained,  fixing  the 
amount  of  his  claim,  nor  unless  such  suit  shall 
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be  suBtained  unless  commenced  within  twelve 
months  next  after  the  fire. 

King  v.  Wateitotcn  F.  Ins.  Co.  47  Hun,  1 ; 
Jiitceii  V.  Niayara  F.  Ins.  Co.  89  N.  Y.  315,  42 
Am.  Rep.  297;  Schroeder  v.  Keystone  Ins. 
Co.  2  rhila.  280;  Travelers'  Ins.  Co.  v.  Call- 
fomia  Ins.  Co.  1  N.  D.  151,  8  L.  R.  A.  769, 
45  X.  W.  703 ;  Bradley  v.  Phcenix  Ins.  Co. 
28  Mo.  App.  14. 

Such  a  condition  in  a  policy  of  insurance 
is  not  obnoxious  to  the  policy  of  the  statutes 
of  limitations,  and  is  valid. 

Riddlesbarger  v.  Hartford  Ins.  Co.  7 
Wall.  386,  19  L.  ed.  257;  lAttle  ▼.  Phaeniw 
Ins.  Co.  123  Mass.  380,  25  Am.  Rep.  96; 
Bteel  V.  Pheniw  Ins.  Co.  47  Fed.  Rep.  863. 

Mr.  J.  William  Thurmond*  for  respond- 
ent: 

When  a  policy  stipulates  that  no  action 
shall  be  brought  unless  commenced  within  a 


certain  Ume  after  loss  or  damage  shall  oe* 
cur,  and  there  is  a  provision  in  the  policy 
that  the  company  will  pay  in  thirty,  sixty, 
ninety,  or  any  other  number  of  days  after 
proofs  of  loss  have  been  served,  the  limita- 
tion does  not  attach  until  after  the  period 
within  which  the  company  has  to  pay  the 
loss  has  expired. 

Murdoch  v.  Franklin  Ins.  Co.  33  W.  Va. 
407,  7  L.  R.  A.  572.  10  S.  K  777;  May,  Ins. 
§  479;  New  York  v.  Hamilton  F.  Ins.  Co.  39 
N.  Y.  45.  100  Am.  Dec.  400;  EUis  v.  Coun- 
oU  Bluffs  Ins.  Co.  64  Iowa,  507,  20  N.  VV. 
782;  Hay  v.  Star  F.  Ins.  Co.  77  N.  Y.  235, 33 
Am.  Rep.  607 ;  Bteen  v.  Niagara  F.  Ins.  Co. 
61  How.  Pr.  144,  89  N.  Y.  315,  42  Am.  Rep. 
297 ;  Bamum  v.  Merchants'  F.  Ins.  Co.  97  N. 
Y.  188;  Spare  ▼.  Home  Mut.  Ins.  Co.  9  Sawy. 
142,  17  Fed.  Rep.  568;  Vette  v.  Clinton  F. 
I  Ins.  Co.  30  Fed.  Rep.  668;  Friezen  v.  AUe- 


be  commenced  within  twelve  months  next  after 
the  loss  shall  occur,  runs  from  the  time  of  the 
Are,  and  does  not  wait  ontll  twelve  months  aft- 
er the  award.  Johnson  v.  Humboldt  Ins.  Co. 
91  111.  92,  83  Am.  Rep.  47,  Affirming  1  111.  App. 
809. 

So,  the  period  of  limitation  created  by  a  stip- 
ulation In  a  fire-insurance  policy  that  no  ac- 
tion shall  be  brought  thereon  unless  instituted 
within  six  months  next  succeeding  the  day  upon 
which  the  loss  or  damage  is  alleged  to  have 
taken  place,  must  be  reckoned  from  the  date  of 
the  fire,  and  not  from  the  end  of  the  period  of 
delay  to  which  the  company  is  entitled  In  the 
payment  of  the  loss,  under  a  provision  in  the 
policy  that  the  loss  should  be  paid  sixty  days 
after  the  receipt  by  the  company  of  satisfactory 
proof  of  loss.  Virginia  F.  ft  M.  Ins.  Co.  v. 
Wells,  83  Va.  786,  8  S.  B.  849. 

Such  a  provision  means  six  months  from  the 
date  of  the  loss,  and  not  from  the  ascertainment 
of  the  amount  thereof;  and  this  Is  the  case 
though  the  policy  also  contained  a  stipulation 
tbat  proof  of  loss  should  be  made  in  sixty  days 
after  the  loss.  Orlgsby  v.  German  Ina  Co.  40 
Mo.  App.  276. 

And  under  a  condition  which  "absolutely 
bars"  the  action  unless  it  is  "commenced  with- 
in the  term  of  six  months  after  the  loss  or  dam- 
age occurs,"  the  period  of  limitation  begins  to 
run  from  the  time  of  the  fire,  although  there  is 
another  condition  that  the  loss  shall  not  be  pay- 
able until  sixty  days  after  the  completion  of 
the  proof  of  loss,  and  also  a  condition  that  the 
company,  by  giving  notice,  within  fifteen  days 
after  receipt  of  proof  of  loss,  of  their  intention 
to  do  so,  may  rebuild  within  a  reasonable  time 
the  property  damaged  or  lost.  Blair  v.  Sover- 
eign F.  Ina  Co.  (1886)  19  N.  8.  872,  McDonald, 
J.,  dissenting.  Tbe  majority  approved  John- 
son V.  Humboldt  Ina  Co.  91  111.  92,  33  Am. 
Rep.  47,  and  Fullam  v.  New  York  Union  Ins.  Co. 
7  Gray,  61,  66  Am.  Dec.  462. 

So,  It  has  been  beld  that  a  stipulation  limit- 
ing the  right  to  sue  In  an  insurance  policy  to 
six  months  or  some  other  period  after  the  loss 
or  damage  shall  have  occurred,  does  not  mean 
six  months  after  the  cause  of  action  accruea 
and  that  such  a  stipulation  is  illegal,  and  will 
not  be  upheld  where  it  is  accompanied  by  an- 
other condition  providing  that  the  company 
shall  have  sixty  days  for  payment  after  com- 
pletion of  proofs  of  losa  Peoria  Sugar  Ref.  Co. 
▼.  Canada  F.  ft  M.  Ins.  Co.  12  Ont.  App.  Rep. 
418 :  Cornell  v.  Liverpool  ft  L.  Fire  ft  L.  Ins. 
Co.  14  Lower  Can.  Jur.  256. 

And  a  replication  to  a  plea  on  an  insurance 
policy  setting  up  that  the  policy  was  subject  to 
a  condition  that  no  action  should  be  brought 
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thereon  unless  commenced  within  six  months 
from  the  loss,  and  that  the  plaintiffs  did  not  sae 
within  that  time,  setting  up  that  when  the  loss 
occurred  defendants  had  not  yet  issued  the  pol- 
icy though  the  arrangement  therefor  had  been 
effected,  and  that  they  refused  to  execute  it  un- 
til after  the  commencement  of  the  action,  and 
because  of  such  refusal  prevented  the  plaintiff 
from  suing  within  tbe  six  months,  is  improper 
as  constituting  a  departure  from  tbe  declara- 
tion, and  as  setting  up  an  equitable  cause  of  ac- 
tion. Hlckey  v.  Anchor  Assur.  Co.  18  U.  C.  Q. 
B.  433. 

But  the  term  "loss  or  damage  shall  occur,** 
In  a  limitation  in  an  Insurance  policy  prohibit- 
ing the  commencement  of  suit  thereon  unless 
begun  within  twelve  months  next  after  any 
loss  or  damage  shall  occur  when  the  policy  is 
one  of  reinsurance,  can  only  be  taken  to  refer 
to  the  casualty  insured  against,  so  that  the 
limitation  runs  from  that  time.  It  does  not 
refer  to  the  loss  or  damage  suffered  by  the 
Insured,  and  the  limitation  runs  only  from  the 
time  of  payment  of  the  loss  by  the  first  insurer. 
Provincial  Ina  Co.  v.  iBtna  Ins.  Co.  16  U.  C.  Q. 
B.  185. 

So,  In  Fullam  ▼.  New  York  Union  Ina  Co.  7 
Gray,  61,  66  Am.  Dec.  462,  the  court  refused  to 
entertain  an  action  upon  a  fire-insurance  policy 
providing  for  thirty  days  In  which  to  furnish 
proofs  of  loss,  and  that  the  loss  should  not  be 
payable  until  ninety  days  after  the  filing  of 
proofs  of  loss,  and  containing  a  stipulation  that 
action  should  not  be  brought  thereon  unless 
commenced  within  six  months  next  after  any 
loss  or  damage  shall  occur,  commenced  more 
than  six  months  from  the  date  of  the  fire.  But 
the  question  discussed  was  as  to  the  validity  of 
the  limitation,  and  not  as  to  tbe  time  it  com- 
menced to  run. 

See  also  fire-insurance  cases,  infra,  VI.,  VII. 

8.  The  relative  oonstruetian. 

The  possibility,  if  not  probability,  however, 
that  requirements  stipulated  for  in  flre-lnsur* 
ance  policies,  of  proofs  of  loss  and  other  acts, 
and  giving  the  Insurance  companies  time  to 
consider  such  proofs  before  claims  became  pay- 
able, might  practically.  If  not  wholly,  consume 
the  time  limited,  If  limitations  stipulated  for 
were  construed  to  run  from  the  time  of  the  fire, 
thus  leaving  the  insured  without  remedy,  was 
recognized  by  a  large  number  of  the  courts, 
and,  probably  with  a  view  of  obviating  this  dif- 
ficulty, they  have  adopted  the  rule  that  the  limi- 
tation clause  is  to  be  considered  in  connection 
with,  and  as  modified  by,  other  clauses  in  the 
policy  postponing  the  time  within  which  suit 
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mania  F,  Ins,  Co.  30  Fed.  Rep.  352 ;  MoCon^ 
nell  v.  Iowa  Mut,  Aid  Asao,  79  laws,  767,  43 
N.  W.  190;  Fireman's  Fund  Ina,  Co.  v.  Buck- 
staff,  38  Neb.  150,  56  N.  W.  097;  Suber  y. 
Chandler,  18  S.  C.  527. 

Any  conduct  recognizing  the  policy  as 
Talid  after  breach  of  condition,  or  any  act 
that  puts  the  insured  to  expense  and  trouble 
on  the  justifiable  belief  tnat  the  company 
still  regards  the  policy  as  good,  will  be  suffi- 
cient. 

May,  Ins.  §  497 ;  Ripley  y.  Astor  Ins,  Co, 
17  How.  Pr.  444;  Westchester  F.  Ins.  Co,  y. 
Dodge,  44  Mioh.  420,  6  N.  W.  865;  New  Or- 
leans Ins.  Asso,  y.  Matthetos,  65  Miss.  301, 
4  So.  62 ;  Charleston  Ins.  d  T,  Co,  y.  Neiw,  2 
McMull.  L.  237 ;  Madsden  v,  Phcenix  F,  Ins, 
Co.  1  S.  C.  N.  S.  24;  Dial  y.  Valley  Mut.  lAfe 
Asso,  29  S.  C.  583,  8  S.  E.  27;  Pelzer  Mfg, 
Co.  y.  Sun  Fire  Office,  36  S.  C.  213,  15  S.  £. 


562;  Sample  y.  London  d  L.  F.  Ins,  Co.  42 
S.  C.  14,  19  S.  E.  1020;  Copeland  v.  Western 
Assur,  Co.  43  S,  C.  26,  20  S.  E.  754. 

Statutes  of  limitation  relate  only  to  the 
remedy,  and  may  be  altered  or  repealed  be> 
fore  the  statutory  bar  is  complete. 

Angell,  Limitations  of  Actions,  18;  7 
Wait,  Act.  &  Def.  p.  226;  13  Am.  &  Eng.  Enc 
Liw,  pp.  696,  702;  WardUno  y.  Buzzard,  15 
Kich.  L.  158,  94  Am.  Dec.  148;  Nichols  v. 
Briggs,  18  S.  G.  481 ;  Campbell  y.  Holt,  115 
U.  S.  625,  29  L.  ed.  486,  6  Sup.  Ct.  Rep.  209 ; 
Power  y.  Telford,  60  Miss.  195;  Origsby  y. 
Peak,  57  Tex.  142;  Cooley,  Ck>nst.  Lim.  4th 
ed.  220,  446,  448;  Hewitt  y,  Wileow,  1  Met. 
154;  Wood  y.  Kennedy,  19  Ind.  68;  Welch  y. 
Wadsworth,  30  Conn.  149,  79  Am.  Dec  236; 
Butler  y.  Palmer,  1  Hill,  324;  Sturges  y. 
Crowninshield,  4  Wheat  200,  4  L.  ed.  649; 
Wardlaw  y.  Buzzard,  15  Rich.  L.  162,  94  Am. 


might  be  brought,  and  tbat  when  so  considered 
the  time  when  the  loss  occurs  Is  to  be  deemed 
to  be  the  time  when  It  becomes  due  and  payable 
and  actionable,  within  the  terms  of  the  policy, 
and  not  the  time  when  the  fire  occurs. 

Within  this  rule,  where  an  Insurance  policy 
contains  a  limitation  of  the  time  within  which 
suit  may  be  brought  thereon,  and  also  a  stlpula* 
tlon  that  suit  shall  not  be  brought  within  a 
specified  period,  the  parties  will  not  be  pre- 
sumed to  have  Intended  to  suspend  the  remedy 
and  provide  for  the  running  of  the  period  of 
limitation  during  the  same  time.  Steen  ▼.  Niag- 
ara F.  Ins.  Co.  89  N.  Y.  316,  42  Am.  Rep.  297. 

Such  a  stipulation  will  be  construed  in  connec- 
tion with  accompanying  stipulations.  Spare  ▼. 
Home  Mut.  Ins.  Co.  9  Sawy.  142,  17  Fed.  Rep. 
568. 

And  a  limitation  In  a  fire-insurance  policy, 
created  by  a  stipulation  therein,  that  no  action 
shall  be  brought  thereon  unless  commenced  with- 
in a  designated  period  next  after  the  loss  shall 
occur.  Is  held  to  refer  to  the  time  when  the  loss 
has  become  a  fixed  demand  against  the  company, 
and  the  assured  has  a  right  to  bring  action  for 
it,  as  distinguished  from  the  time  when  the 
property  was  actually  destroyed.  Hay  ▼.  Star 
F.  Ins.  Co.  77  N.  Y.  236,  83  Am.  Rep.  607. 

The  words  "after  the  loss  shall  occur,"  In  such 
a  stipulation  in  a  fire-insurance  policy,  refer  to 
the  time  when  the  loss  shall  become  a  fixed  de- 
mand, and  not  to  the  time  of  the  actual  destruc- 
tion. Steen  y.  Niagara  F.  Ins.  Co.  61  How.  Pr. 
144. 

Thus,  under  a  condition  in  an  insurance  pol- 
icy that  suit  must  be  brought  within  twelve 
months  after  the  loss  or  damage  shall  occur, 
the  assured  has  twelve  months  from  the  time 
his  action  accrues  in  which  to  commence  his  ac- 
tion. De  Grove  v.  Metropolitan  Ina  Co.  61  N. 
Y.  594,  19  Am.  Rep.  805. 

And  the  limitation  created  by  a  stipulation 
in  a  fire-insurance  policy  that  no  suit  can  be 
sustained  thereon  unless  commenced  within  one 
year  next  after  any  claim  shall  occur,  does  not 
begin  to  run  until  proofs  of  loss  are  furnished, 
as  the  expression  ''claims  shall  occur"  means 
shall  arise  or  accrue,  and  the  giving  of  notice, 
and  furnishing  of  satisfactory  proofs,  are  con- 
ditions precedent  to  a  claim  for  the  stipulated 
Indemnity.  Chandler  v.  St.  Paul  F.  k  M.  Ins. 
Co.  21  Minn.  86,  18  Am.  Rep.  886. 

And  the  limitation  created  by  a  stipulation 
In  an  Insurance  policy  that  no  action  shall  be 
maintained  thereon  unless  commenced  within 
twelve  months  next  after  the  loss  shall  occur, 
but  providing  also  that  the  loss  shall  not  be 
payable  within  sixty  days  after  proof  of  loss, 
does  not  begin  to  run  until  the  expiration  of 
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sixty  days  after  the  proofs  of  loss  are  received 
by  the  company,  provided  they  are  furnished 
within  a  reasonable  time,  as  the  cause  of  action 
does  not  accrue  until  then.  Northwestern  Mat. 
Ins.  Co.  y.  Campbell,  11  Ky.  L.  Rep.  762 ;  Steen 
V.  Niagara  F.  Ins.  Co.  89  N.  Y.  816,  42  Am.  Rep. 
297.  61  How.  Pr.  144 ;  Mix  v.  Andes  Ina  Co. 
9  Hun,  399 :  Sun  Ins.  Co.  v.  Jonea  64  Ark.  876, 
16  S.  W.  1084 :  Spare  v.  Home  Mut.  Ins.  Co.  9 
Sawy.  142,  17  Fed.  Rep.  668 ;  Lampkln  ▼.  West- 
em  Assur.  Co.  13  U.  C.  Q.  B.  361. 

And  where  a  limitation  clause  in  an  insurance 
policy  is  not  free  from  doubt  on  the  question  as 
to  when  it  begins  to  run,  the  court  will  con- 
strue it  most  strongly  against  the  company. 
Sun  Ina  Co.  y.  Jones,  64  Ark.  876,  16  S.  W. 
1034. 

So,  a  limitation  of  twelve  months  within  which 
to  sue,  contained  Ln  a  fire-insurance  policy, 
which  upon  reissue  had  had  a  clause  fraadu« 
lently  inserted  without  the  knowledge  of  the  in- 
sured, does  not  begin  to  run  until  the  entry  of 
a  Judgment  in  an  action  brought  by  the  insured 
for  the  reformation  of  the  policy.  Hay  v.  Star 
F.  Ins.  Co.  18  Hun,  496. 

Likewise  a  limitation  in  an  insurance  policy 
that  action  shall  be  commenced  within  the  term 
of  six  months  after  any  loss  or  damage  shall 
occur  Is  to  be  construed  in  connection  with  other 
conditions  of  the  policy,  and  must  be  taken  to 
mean  that  action  shall  be  commenced  within  six 
months  after  the  right  to  sue  the  company  has 
accrued.  People  v.  Liverpool,  L.  &  G.  Ina  Co. 
2  Thomp.  ft  C.  268;  New  York  v.  Hamilton  F. 
Ins.  Co.  89  N.  Y.  46,  10  Bosw.  637;  Ellis  y. 
Council  Bluffs  Ins.  Co.  64  Iowa,  607,  20  N.  W. 
782;  Miller  v.  Hartford  F.  Ins.  Co.  70  Iowa, 
704,  29  S.  W.  411;  German  Ina  Co.  y.  Fair- 
bank,  32  Neb.  760,  49  N.  W.  711. 

And  where  the  policy  also  contains  a  provi- 
sion that  payment  of  loss  shall  be  made  in  sixty 
days  from  the  adjustment  of  the  preliminary 
proofs  of  loss,  the  former  stipulation  will  be 
construed  to  mean  that  the  action  may  be 
brought  within  six  months  after  the  right  of 
action  shall  have  accrued,  and  the  period  of 
limitation  will  not  commence  to  run  before  the 
end  of  the  sixty  days.  New  York  v.  Hamilton 
F.  Ins.  Co.  39  N.  Y.  46,  10  Bosw.  687 ;  Miller  y. 
Hartford  F.  Ina  Co.  70  Iowa,  704,  29  N.  W. 
411 ;  Ellis  V.  Council  Bluffs  Ins.  Co.  64  Iowa, 
607,  20  N.  W.  782 ;  German  F.  Ins.  Co.  y.  Fair- 
bank,  82  Neb.  750,  49  N.  W.  711. 

And  this  Is  especially  the  case  where  there  are 
other  provisions  in  the  policy  from  which  it 
might  frequently  happen  that  the  cause  of  ac- 
tion would  be  barred  before  the  right  to  sue  had 
accrued.     Ellis  v.   Council   Bluffs   Ins.  Co.  64 
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Dec.  148;  Em  parte  Lynch,  10  S.  G.  86;  Co- 
lumbia d  G.  R,  Co.  ▼.  Qihhes,  24  S.  C.  60; 
State  ew  rel  George  v.  Aiken^  42  8.  C.  222, 
26  L.  R.  A.  345,  20  S.  E.  224. 

Jones»  J.,  deliyered   the  opinion   of  the 

court: 

On  the  6th  day  of  April,  1891,  the  defend- 
ant company  issued  to  the  plaintiff,  Mrs. 
Sample,  a  fire  insurance  policy  on  her  dwell- 
ing house  in  £dgefield  county.  The  policy 
contained  a  provision  that  *'no  suit  or  action 
on  this  policy  for  the  recovery  of  any  claim 
■hall  be  sustainable  in  any  court  of  law  or 
equity  until  after  full  compliance  by  the  in- 
sured with  all  the  foregoing  requirements, 
nor  unless  commenced  within  twelve  months 
next  after  the  fire."  The  requirements  to 
be  complied  with  included  the  filing  of  proofs 
of  loss  within  sixty  days  after  the  fire.    The 


policy  also  provided  that  "the  loss  shall  not 
become  payable  until  sixty  days  after  the 
notice,  ascertainment,  estimate,  and  satis- 
factory proof  of  the  loss  herein  required  have 
been  received  by  this  company,  including  an 
award  by  appraisers,  when  appraisal  has 
been  required."  The  nroperty  insured  was 
destroyed  by  fire  on  tae  23d  day  of  April, 
1801.  Due  proof  of  loss  was  received  by  the 
company  on  the  14th  day  of  June,  1891. 
"On  Monday  after  the  third  Sabbath  in  Au- 
gust," following,  the  adjuster  of  the  defend- 
ant company  offered  to  pay  the  plaintiff  |10 
or  $15  in  settlement  of  ner  claim  under  the 
policy,  which  she  declined,  wherefore  the  ad- 
juster "refused  to  pay  the  loss."  Suit  on 
the  policy  was  commenced  July  5,  1892, — 
more  than  twelve  months  after  the  fire,  bu^ 
within  twelve  months  after  the  accrual  of 
the  right  of  action  under  the  policy.    This 


Iowa.  507,  20  N.  W.  782 ;  Miller  v.  Hartford  F. 
Ina  Co.  70  Iowa,  704,  20  N.  .W.  411. 

And  where  the  parties  are  in  good  faith  and 
without  objection  occupied  for  so  long  a  time  In 
adjusting  proofs,  that  the  sixty  days  from  the 
date  of  adjustment  does  not  expire  within  the 
six  months,  the  policy  is  not  forfeited  by  the  ex- 
piration of  the  six  months,  and  an  action 
brought  promptly  upon  the  expiration  of  sixty 
days  from  the  adjustment  of  the  loss  will  not 
he  deemed  barred  because  commenced  more  than 
six  months  after  the  loss  occurred.  New  Xork 
▼.  Hamilton  F.  Ina  Co.  10  Bosw.  687. 

Tdiere  a  condition  in  an  insurance  policy  pro- 
vides for  an  Indefinite  period  to  elapse  before 
suit  shall  be  brought  on  the  policy,  and  that  no 
suit  shall  be  brought  until  the  thing  so  pro- 
vided for  is  done,  to  accomplish  which  may  take 
more  than  six  months  without  the  fault  of  either 
of  the  parties  to  the  contract,  and  the  condi- 
tion further  provides  that  no  suit  on  the  policy 
shall  be  maintained  unless  commenced  within  six 
months  next  after  the  loss  shall  occur,  the  in- 
tent of  the  parties  to  the  contract  will  be  deemed 
to  be  that  the  six  months'  limitation  shall  com- 
mence to  run  when  the  cause  of  action  accruea 
Barber  v.  Fire  ft  Marine  Ins.  Co.  16  W.  Va.  658, 
87  Am.  Rep.  800. 

In  the  above  case,  Johnson  v.  Humboldt  Ina 
Co.  01  111.  02,  88  Am.  Rep.  47,  sttpra,  II.  a,  2, 
was  disapproved,  the  court  saying  that  "the 
opinion  of  the  court  In  that  case,  as  we  think, 
loses  sight  of  the  fundamental  principle  In  the 
construction  of  contracts  that  all  the  provi- 
sions shall  be  taken  into  consideration  and  rec- 
onciled if  possible,  so  that  the  true  Intent  of  the 
parties  to  the  contract  may  be  ascertained." 

Ek),  a  cause  of  action  upon  a  fire-insurance 
policy  does  not  accrue  until  the  close  of  nego- 
tiations with  reference  to  further  proofs  of  loss, 
and  a  limitation  in  the  policy  created  by  a  stipu- 
lation that  no  action  shall  be  brought  thereon 
unless  commenced  within  six  months  next  after 
the  date  on  which  any  loss  or  damage  shall  oc- 
cur does  not  begin  to  run  until  that  time.  Bar- 
num  V.  Merchants'  F.  Ins.  Co.  07  N.  Y.  188. 

And  such  a  limitation  will  l>e  construed  to 
exclude  the  day  on  which  such  loss  or  damage 
occurred,  whenever  such  exclusion  will  prevent 
an  estoppel  or  save  a  forfeiture.  Dwel ling- 
House  Ina  Co.  V.  Osbom,  1  Kan.  App.  197,  40 
Pac.  1099. 

So.  a  limitation  In  an  insurance  policy  created 
by  a  stipulation  that  no  action  should  be  brought 
thereon  until  after  an  award  shall  have  been 
obtained  fixing  the  amount  of  the  claim,  or  un- 
less such  suit  or  action  shall  have  been  com- 
menced within  six  months  after  the  loss  shall 
have  occurred,  accompanied  by  a  provision  mak< 
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Ing  the  loss  payable  sixty  days  after  due  notice 
and  proof  of  loss  received  at  the  company's  of- 
fice, should  be  construed  so  as  to  give  the  as- 
sured the  full  term  of  six  months  In  wblch  to 
sue  after  the  right  to  sue  has  accrued  under  the 
provisions  of  the  policy.  Vette  v.  Clinton  F. 
Ins.  Co.  30  Fed.  Rep.  668. 

And  a  limitation  created  by  a  stipulation  In 
a  fire-insurance  policy  that  the  loss  or  damage 
shall  be  paid  sixty  days  after  the  proofs  of  lots 
have  been  received  at  the  home  office  and  the  loss 
satisfactorily  ascertained  and  proved,  and  that 
It  shall  be  optional  with  the  company  to  replace 
the  articles  lost  or  destroyed  with  others  of  the 
same  kind  and  quality,  or  to  repair  or  rebuild 
the  buildings  within  a  reasonable  time,  and  that 
in  case  differences  shall  arise  concerning  the 
amount  of  loss  after  proof  has  been  received,  the 
matter  shall,  at  the  instance  of  the  company,  be 
submitted  to  the  Judgment  of  arbitrators  mutu- 
ally agreed  upon,  whose  award  shall  be  binding, 
and  that  no  action  shall  be  brought  thereon  un- 
til after  an  award,  or  at  all,  unless  within  six 
months  next  after  the  loss  or  damage  shall  occur, 
begins  to  run  at  the  time  when  the  loss  becomes 
due  and  payable,  and  not  at  the  time  of  the 
physical  burning  of  the  property,  and  an  action 
brought  within  six  months  of  an  award  is  not 
too  late.  Levy  v.  Virginia  F.  ft  M.  Ina  Co.  9 
Ins.  L.  J.  113,  Fed.  Cas.  No.  8,304. 

So,  In  Peoria  Marine  ft  F.  Ins.  Co.  v.  Ball.  12 
Mich.  202,  It  was  said  that  under  a  stipulation 
in  an  Insurance  policy  that  no  suit  can  be 
brought  thereon  unless  commenced  within  the 
term  of  twelve  months  next  after  any  loss  or 
damage  shall  occur,  the  Insured  has  the  whole  of 
the  twelve  months  in  which  to  bring  suit ;  but  it 
was  a  case  of  waiver,  and  not  of  the  running  of 
the  limitation. 

And  In  Hay  v.  8Ur  F.  Ina  Co.  77  N.  Y.  235, 
33  Am.  Rep.  607,  It  was  held  that  a  clause  In  a 
fire-insurance  policy  providing  that  no  suit  or 
action  against  the  company  shall  be  sustained 
thereon  until  after  an  award  shall  have  been  ob- 
tained, fixing  the  amount  of  such  claim  In  the 
manner  provided  for  in  the  policy.  Inserted  with- 
out the  knowledge  or  consent  of  the  Insured, 
will  be  stricken  out  in  an  action  by  the  Insured 
for  the  reformation  of  the  policy  as  entirely  in- 
consistent with  a  limitation  contained  in  the 
policy  of  the  right  to  bring  suit  to  twelve 
months  after  the  loss  occurs,  as  a  compliance 
with  the  clause  would  ordinarily  occupy  the 
whole  or  greater  part  of  the  twelve  montha  end 
hence  it  cannot  be  supposed  that  the  parties  in- 
tended the  limitation  to  apply  to  such  case. 

However,  where  an  Insurance  iM>licy  contains 
a  stipulation  limiting  the  right  to  sue  thereon 
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cause  waa  fint  tried  at  Edgefield,  before 
Judge  Hudson  and  a  jury,  in  November, 
1893,  and  he  directed  a  verdict  in  favor  of 
the  defendant  company;  ruling  that  the  ac- 
tion could  not  be  maintained,  the  plaintiff 
having  admitted  at  the  trial  "that  it  was 
stipulated  in  the  policy  that  no  liability 
should  attach  to  the  insurance  company,  un- 
der its  policy  BO  issued,  unless  action  was 
brought  within  twelve  months  after  the  date 
of  the  fire«  and  that  the  fire  occurred  in 
April,  1891«  and  the  action  was  commenced 
on  the  5th  July,  1892."  On  appeal  this 
court  ordered  a  new  trial,  holding  that  the 
circuit  court  erred  in  directhig  a  verdict. 
The  cause  came  on  again  for  trial  in  March, 
1895,  and  resulted  in  a  verdict  for  the  plain- 
tiff for  $300.80,  for  which  judgment  was 
duly  entered.  At  the  close  of  the  testimony 
in  behalf   of  the  plaintiff   the   defendant's 


counsel  moved  for  a  nonsuit  on  the  ground 
"that  the  suit  was  not  brought  within  twelve 
months  next  after  the  fire."  The  motion  for 
nonsuit  was  overruled,  and  defendant  now 
excepts  thereto. 

The  presiding  judge  charged  the  jury 
"that  all  the  conditions  of  the  policy  must  be 
considered  together  as  one  contract,  and  that 
'one  year*  does  not  mean  one  year  from  the 
fire,  but  one  year  (twelve  months)  from  the 
time  that  plaintiff  had  the  right  to  bring 
this  action."  Defendant  excepts  to  the 
charge  as  error.  The  presiding  judge  fur- 
ther charged  the  jury  "that  even  if  the  in- 
surance eompanv  had  the  right  to  stand  up- 
on that  limitation  [and  that,  if],  strictly 
considered,  it  meant  one  year  from  the  date 
of  the  fire,  yet  if  an  adjuster  was  sent  down, 
who  entered  into  negotiations  with  the  plain- 
tiff, looking  to  a  settlement  of  the  loss,  long 


to  twelve  months  next  after  the  loss  shall  oc- 
cur, and  another  stipulation  providing  that  the 
loss  shall  not  be  payable  until  sixty  days  after 
proof  of  loss,  and  the  company  refuses  to  pay 
the  same,  it  waives  the  proofs  of  loss,  and  causes 
the  action  to  accrue  at  once,  and  suit  must  be 
Instituted  thereon  within  twelve  months  after 
the  refusal  to  pay.  Northwestern  Mut.  Ins.  Co. 
V.  Campbell,  11  Ky.  L.  Rep.  762. 

And  where,  under  a  Are- insurance  policy  con- 
taining a  stipulation  that  no  action  should  be 
brought  thereon  unless  commenced  within  six 
months  next  after  the  occurrence  of  the  loss, 
and  that  the  company  shall  have  sixty  days 
within  which  to  make  payment,  the  company  de- 
nies any  liability,  thus  entitling  the  insured  to 
sue  at  the  end  of  the  sixty  days  after  such  de- 
nial, the  limitation  begins  to  run  at  that  time, 
and  In  the  absence  of  a  waiver  the  insured  will 
be  barred  unless  suit  is  brought  within  six 
months  of  that  date.  Lents  v.  Teutonia  F. 
Int.  Co.  96  Mich.  445,  65  N.  W.  093. 

In  the  above  case  Voorhels  v.  People's  Mut. 
Ben.  Soc.  91  Mich.  469.  61  N.  W.  1109,  infra, 
IT.,  was  diBtinguished  upon  the  ground  that  in 
the  case  at  bar  the  repudiation  of  liability  by 
the  insurer  excused  the  Insured  from  furnishing 
proof  of  loss,  thus  causing  the  statute  to  com- 
mence to  run  at  an  earlier  date. 

See  also  fire-insurance  cases  infra,  VI.,  VIL 

b.  ZAniiiaiUm  for  flaed  period  after  fire. 

1.  General  eiatemeni  at  to. 

The  construction  of  the  limitation  by  stipula- 
tion of  the  time  to  sue  on  fire-insurance  policies, 
above  considered  (eupra,  II.  a,  8),  was  of  course 
more  favorable  to  the  assured  than  the  insurer, 
and,  apparently  for  the  purpose  of  meeting  this 
difficulty,  the  stipulation  limiting  the  time  to 
sue  to  a  designated  period  after  loss  was  super- 
seded to  some  extent  by  a  stipulation  limiting 
the  time  to  sue  on  the  policy  to  a  designated 
period  after  the  time  of  the  fire.  This  form  of 
expression  seems  to  have  been  adopted  with  the 
idea  that  no  later  time  could  be  construed  to  be 
the  "time  of  the  fire,'*  and  this  view  was  taken 
by  some  courts  which  had  adopted  the  relative 
construction  of  the  former  limitation,  notably 
those  of  New  York.  But  it  will  be  seen  that  a 
great  many,  perhaps  a  majority,  of  the  courts 
still  clung  to  the  construction  favorable  to  the 
insured,  notwlthstandiug  the  change  of  language 
of  the  stipulation. 

2.  T7i0  literal  oonatruotion. 

The  courts  committed  to  what  might  be  called 
the- doctrine  of  strict  or  literal  construction  with 
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their  ranks  augmented  by  the  courts  of  New 
York,  and  perhaps  those  of  Michigan,  and  of 
some  of  the  other  states  where  the  question  had 
not  previously  arisen,  have  construed  the  stipu- 
lation that  no  action  should  be  brought  on  a 
fire-insurance  policy  unless  commenced  within  a 
designated  period  after  the  fire,  in  the  same  way 
as  the  limitation  of  a  designated  period  after 
loss,  upon  the  theory  that  the  stipulation  should 
be  considered  as  if  standing  alone,  or,  at  least, 
as  if  of  controlling  importance. 

Thus,  within  this  rule  a  provision  that  a  salt 
on  a  fire-insurance  policy  must  be  brought  withfu 
twelve  months  after  the  fire  requires  the  twelve 
months'  limitation  to  be  computed  from  the 
date  of  the  fire,  and  not  from  the  time  the  loss 
is  ascertained  and  established.  Hart  v.  Clti- 
sens'  Ina  Co.  86  Wia  77,  21  L.  B.  A.  748,  66 
N.  W.  882. 

In  the  above  case  It  was  said  that  it  is  notice- 
able that  all  of  the  cases  which  hold  that  a  limi- 
tation from  the  time  of  the  fire  means  the  time 
when  liability  is  fixed,  rely  for  authority  upon 
cases  which  construe  the  word  **loss"  as  having 
such  meaning,  and  that  no  attention  seems  to 
hsTe  been  given  to  the  fact  that  the  word  **fire'* 
had  t>een  substituted  for  the  word  "loss." 

And  a  period  of  sixty  days,  given  by  a  fire- 
insurance  policy  to  the  assured  within  which  to 
make  proofs  of  loss,  is  not  to  be  deducted  from 
the  period  of  limitation  created  by  a  stipula- 
tion in  the  policy  that  no  suit  or  action  should 
be  brought  thereon  unless  commenced  within 
twelve  months  next  ensuing  after  the  fire.  Mc- 
Elroy  V.  Continental  Ina  Co.  48  Kan.  200,  20 
rac.  478. 

And  the  limitation  created  by  such*a  stipula- 
tion Ln  a  fire-insurance  policy  begins  to  run 
at  the  date  of  the  fire,  and  not  at  the  expiration 
of  sixty  days  given  the  company  in  which  to 
make  payments  after  service  ot  proofs  of  losa 
King  V.  Watertown  F.  Ina  Co.  47  Hun,  1. 

In  the  above  case  Steen  v.  Niagara  F.  Ina 
Co.  80  N.  Y.  816,  42  Am.  Bep.  297,  eupra,  II. 
a,  8,  was  distinguished  upon  the  ground  that  in 
that  case  the  language  of  the  stipulation  was 
that  actions  should  be  brought  within  a  desig- 
nated time  after  the  loss  or  damage  shall  have 
occurred. 

So,  an  action  cannot  be  maintained  on  a  fire- 
insurance  policy  containing  a  stipulation  that  no 
action  should  be  brought  thereon  unless  com- 
menced within  twelve  months  next  after  the  fire, 
unless  commenced  within  one  year  from  the 
time  of  the  fire,  where  the  company  promptly  de- 
nied liability,  and  returned  the  proofs  of  loss 
immediately  upon  their  receipt,  and  there  Is 
nothing  to  show  any  waiver.  Peck  v.  German 
F.  Ina  Co.  102  Mich.  52,  60  N.  W.  468 ;  Brooks 
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after  that  time,  to  wit,  some  time  in  the  lat- 
ter part  of  AugUBt,  then  it  amounts  to 
waiver,  by  conduct^  of  the  right  of  the  insur- 
ance company  to  stand  strictly  upon  its 
contract;"  to  which  charge  the  defendant  ex- 
cepts. 

The  decisive  point  of  the  controversy  in 
this  case  is  whether  the  twelve  months'  lim- 
itation for  suit  under  the  policy  commences 
to  run  from  the  time  of  the  fire,  or  at  the  ex- 
piration of  sixty  days  after  the  filin|^  of  the 
proof  of  loss.  On  this  point  there  is  great 
conflict  of  authorities,  and  an  attempt  to 
reconcile  them  is  hopeless.  After  very  care- 
ful examination  and  consideration  of  the 
question  in  the  light  of  the  many  decided 
cases  from  the  courts  bearing  thereon,  this 
court  concurs  with  the  circuit  court  in  its 
construction  of  the  policy  of  insurance,  and 
holds  that  the  action,   having   been  begxin 


within  twelve  months  from  the  expiration  of 
the  sixty  days  after  the  filing  of  Uie  proofs 
of  loss  with  the  company,  is  sustainable,  as 
within  the  time  contemplated  by  the  parties 
to  the  contract.  Standing  alone,  the  stipu- 
lation that  "suit  shall  not  be  sustainaible 
unless  commenced  within  twelve  months 
next  after  the  flre^  is  clear,  definite,  and 
unambiguous ;  but  it  is  coupled  with  the  fur^ 
ther  provision  that  suit  should  not  be  sus- 
tainable "until  after  full  compliance  with  all 
the  foregoing  requirements."  These  re- 
quirements are  numerous,  and,  when  techni- 
obI  compliance  is  insisted  upon  by  the  com- 
pany, considerable  time  may  be  consumed  in 
meeting  them.  Then  there  is  the  further 
stipulation  that  "the  loss  shall  not  become 
payable  until  sixty  days  after  the  notice,  as- 
certainment, estimate,  and  satisfactory 
proofs  of  the  loss  herein  required  have  been 


▼.  Georgia  Home  Ina  Co.  99  Ga.  116,  24  8.  B. 
869. 

And  a  limitation  In  a  fire-insurance  policy, 
created  by  stipulation  that  no  suit  or  action 
should  be  brought  thereon  onless  commenced 
within  twelve  months  next  after  the  date  of 
the  fire  from  which  such  loss  shall  occur,  begins 
to  run  at  the  date  of  the  fire,  though  the  policj 
also  contains  a  provision  for  an  arbitration  and 
award,  and  that  a  loss  arising  thereunder  should 
not  be  payable  until  proof  of  loss  Is  furnished. 
Thompson  v.  Phoenix  Ina  Co.  11  Sawy.  276,  25 
Fed.  Rep.  206. 

In  the  above  ease  Spare  v.  Home  Mut.  Ins.  Co. 
9  Sawy.  145,  17  Fed.  Rep.  568,  aupra,  II.  a,  8,  was 
distinguished  upon  the  ground  that  In  that  case 
the  limitation  was  from  the  time  the  loss  oc- 
curred, which  was  held  to  mean  the  time  when  it 
became  payable,  while  in  the  case  at  bar  the  lim- 
itation is  from  a  date  certain,  to  wit,  the  date 
of  the  fire. 

The  above  case,  however,  was  in  efEect  re- 
versed In  subsequent  proceedings  growing  out  of 
the  same  facts.  See  Holladay  v.  Phenlz  Ina  Co. 
7  U.  S.  App.  323,  9Ub  worn.  Steel  ▼.  Phenlz  Ina 
Co.  51  Fed.  Rep.  715,  2  C.  C.  A.  463,  infra,  II. 
b,  8. 

So,  In  Anderson  v.  Saogeen  Mut.  F.  Ins.  Co.  18 
Ont.  Rep.  855,  It  was  said  by  the  court  that  it 
should  suppose  that  a  stipulation  that  every 
action  or  proceeding  against  an  Insurance  com- 
pany for  the  recovery  of  any  claim  under  it  shall 
be  absolutely  barred,  unless  commenced  within 
the  term  of  one  year  next  after  the  loss  or 
damage  occurs,  would  oblige  a  mortgagee 
whose  interest  was  insured  to  begin  his  action 
within  a  year  from  the  fire ;  but  It  was  said  not 
to  be  necessary  to  express  a  decided  opinion,  as 
the  action  was  begun  within  the  year. 

But  a  limitation  created  by  a  stipulation  In  a 
fire-insurance  policy  that  no  suit  shall  be 
brought  thereon  until  after  full  compliance  by 
the  assured  with  all  the  requirements  therein 
contained,  nor  unless  commenced  within  twelve 
months  after  the  fire,  does  not  run  against  an 
action  brought  thereon  more  than  twelve  months 
after  the  Are.  where  the  policy  also  contained  a 
provision  that  the  loss  should  not  become  pay- 
able until  sixty  days  after  notice,  ascertainment, 
and  estimate,  and  satisfactory  proof  of  the  loss 
therein  required  bad  been  received  by  the  com- 
pany. Including  an  award  by  appraisers,  when 
appraisal  had  been  required  and  the  delay  In 
the  commencement  of  the  action  resulted  from 
the  delayed  action  of  the  appraisers.  Austen 
T.  Niagara  F.  Ins.  Co.  16  App.  Div.  86,  45  N.  Y. 
Supp.  106. 

So,  a  limitation  created  by  a  stipulation  In  a 
fire-insurance  policy  that  no  action   shall   be 
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sustained  thereon  unless  commenced  within  six 
months  next  after  the  fire  commences  to  run 
from  tlie  date  of  the  fire,  and  not  from  the  ex 
piratlon  of  the  period  within  which  it  Is  pro- 
vided that  the  company  may  pay  the  losa  State 
Ina  Co.  V.  StolTela  48  Kan.  205,  29  Pac  479: 
Bgan  V.  Oakland  Ins.  Co.  29  Or.  408,  42  I*ae. 
990. 

And  this  Is  the  rule  though  the  policy  also 
contained  a  provision  that  the  loss  should  not 
become  due  and  payable  until  sixty  days  after 
satisfactory  proofs  of  loss  had  been  received  by 
the  company.  Bgan  v.  Oakland  Ina  Co.  29  Or. 
403,  42  Pac.  990. 

In  the  above  case  the  court  refused  to  follow 
cases  In  which  the  phrase  "after  the  losa"  had 
been  construed  to  mean  after  the  loss  is  ascer- 
tained, and  the  right  to  sue  exists,  and  proceeded 
on  the  assumption  that  there  was  no  material 
difference  between  such  a  phrase  and  the  phrase 
"after  the  fire,*'  and  that  they  should  be  con- 
strued In  the  same  way. 

Attention  Is  here  called  to  Holladay  v.  Phenix 
Ins.  Co.  7  U.  S.  App.  325,  sub  nom.  Steel  v. 
Phenix  Ina  Co.  51  Fed.  Rep.  715,  2  C.  C.  A.  463, 
infra,  II.  b,  8,  which,  though  in  the  Federal 
courta  arose  in  Oregon,  In  which  a  different 
construction  was  placed  upon  such  a  stipulation. 

Where  a  fire-insurance  policy  contains  a  stipu- 
lation that  no  suit  shall  be  brought  thereon  un- 
less commenced  within  six  months  after  the 
time  the  fire  shall  have  occurred,  and  other  stip- 
ulations providing  that  no  action  shall  be  com- 
menced until  certain  things  therein  specified  shall 
have  been  done,  the  meaning  of  the  whole 
contract  Is  that  no  action  shall  be  commenced 
before  the  doing  of  those  things,  nor  In  sny 
event  after  the  lapse  of  six  months,  and  the  time 
of  limitation  commences  to  run  at  the  date  of 
the  fire,  and  not  at  the  time  when  the  cause  of 
action  accruea  State  Ina  Co.  v.  Meesman,  2 
Wash.  459,  27  Pac.  77. 

And  a  petition  In  an  action  on  a  fire-insurance 
policy  containing  a  stipulation  that  no  action 
shall  be  brought  thereon  unl<%8S  commenced 
within  six  months  next  after  the  fire  shall  have 
occurred,  which  shows  on  its  face  that  more  than 
six  months  had  elapsed  since  the  time  of  the 
fire,  without  giving  any  reason  or  excuse,  states 
no  cause  of  action.  Oakland  Home  Ina  Co.  v. 
Allen,  1  Kan.  App.  108,  40  Pac.  928. 

The  reason  upon  which  this  rule  of  constroe^ 
tlon  is  based  Is  that  any  other  construction,  or 
at  least  the  opposite  construction,  would  con- 
stitute making  a  new  and  different  contract  for 
the  partiea 

Thua  in  Hart  v.  Clticens'  Ina  Co.  86  Wla 
77,  21  L.  R.  A.  748,  56  N.  W.  882,  the  court  re- 
fused to  follow  cases  holding  that  a  Umitatloa 
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receired  by  this  company,  including  an 
award  by  appraisers,  when  appraisal  has 
been  required."  By  this  provision  the  com- 
pany is  exempt  from  suit  for  sixty  days  in 
any  event,  and  for  so  much  longer  time  as 
may  be  required  to  make  satisfactory  proof 
of  loss  and  secure  an  award  from  appraisers, 
if  required.  No  award  was  requirea  in  this 
c-ase,  but  under  the  policy  it  might  have 
been.  Time  would  necessarily  be  consumed 
in  securing  the  appointment,  action,  and 
award  of  appraisers.  Proof  of  loss  may  be 
delivered  to  the  company  within  the  sixty 
daya  required  by  the  policy,  but  there  may 
be  delay  in  making  the  proofs  conform  strict- 
ly with  the  many  requirements  of  the  policy, 
and  the  proofs  may  not  be  satisfactory  to 
the  company  until  after  much  correspond- 
ence ana  amendment.  Plans  and  specifica- 
tions, in  the  case  of  a  building  destroyed. 


must  be  furnished,  if  required.  The  in- 
sured, if  required,  must  furnish  a  certificate 
of  the  magistrate  or  notary  public  living 
nearest  the  place  of  the  fire,  stating  that  he 
has  examined  the  circumstances,  and  be- 
lieves the  insured  has  honestly  sustained  loss 
to  the  amount  that  such  magistrate  or  no- 
tary public  shall  certify.  It  is  quite  possi- 
ble, without  fault  of  the  insured,  and  when 
the  doctrines  of  waiver  and  estoppel  cannot 
be  invoked  against  the  insurer,  in  an  hon- 
est effort  to  make  satisfactory  proof  of  an 
honest  loss,  that  twelve  months  may  expire 
before  full  compliance  by  the  insured  with 
all  the  requirements  of  the  policy.  Under 
an  iron-bound  rule  of  construction  that  suit 
on  such  a  policy  must  be  brought  within 
twelve  months  after  the  fire,  the  claim  might 
be  barred  before  it  accrued.  Such  a  con- 
struction,   therefore,    leads    to    absurdity. 


In  an  insurance  policy  of  the  right  of  action  to 
a  designated  time  after  loss  or  after  the  fire 
runs  from  the  time  when  liability  Is  fixed  there- 
for, saying  that  this  construction  smacks  too 
strongly  of  making  a  contract  which  the  par- 
ties did  not  make. 

SOt  In  Egan  v.  Oakland  Ina  Co.  20  Or.  418, 
42  Pac.  990,  the  court  refused  to  follow  Steel  v. 
rhcenix  Ins.  Co.  154  V.  S.  618,  7  U.  S.  App.  825, 
51  Fed.  Rep.  715,  2  C.  C.  A.  468,  infra,  II.  b,  8, 
on  the  ground  that  the  construction  therein 
adopted  smocks  too  strongly  of  making  a  con- 
tract which  the  parties  did  not  make. 

See  also  fire  Insurance  cases,  infra,  yi.»  VII. 

8.  The  relative  oonetruction. 

Notwithstanding  the  change  made  In  many  in- 
surance policies  of  the  limitation  of  the  time  to 
sue  from  a  designated  period  **after  loss"  to  a 
desfgnated  period  "after  the  fire."  many  of  the 
courts  still  cling  to  the  construction  that  the 
stipulation  should  be  considered  with  other 
stipulations  postponing  the  right  to  soe,  and 
that  the  limitation  would  run  from  the  time 
the  right  of  action  accrued,  and  other  courts  be- 
fore which  the  question  had  not  previously 
arisen  have  Joined  their  ranka 

Thua  under  this  theory  It  is  a  general  rule 
that  where  a  bar  Is  created  by  contract  to  an 
action  for  breach  of  Its  conditions  by  reason  of 
the  lapse  of  time  the  plaintiff  must  have  the 
full  time  given  by  the  contract  in  which  to  com- 
mence suit  after  the  cause  of  action  arlsea 
McConnell  v.  Iowa  Mut.  Aid  Asso.  79  Iowa,  7G7, 
48  N.  W.  188;  Insurance  Coa  v.  Scales,  101 
Tenn.  628,  49  8.  W.  748. 

There  is  no  real  or  substantial  difference  In 
principle  with  reference  to  the  running  of  a  lim- 
itation In  an  insurance  policy  between  the  words 
"loss"  and  "fire"  as  used  In  a  stipulation  for 
limitation  therein.  And  a  policy  of  Insurance 
which  contains  conditions  reducing  the  statu- 
tory time  for  the  commencement  of  any  suit 
thereon  ought  to  be  construed,  If  reasonable 
under  all  Its  terms,  so  as  to  give  the  full  period 
of  time  mentioned  in  the  policy,  freed  from  the 
provisions  of  all  other  clauses  In  the  policy,  or 
from  the  contract  of  the  Insurance  company  llm< 
Itlng  or  attempting  to  limit  the  time  actually 
given  In  the  limitation  clause.  Holladay  v. 
rhenlz  Ins.  Co.  7  U.  S.  App.  825,  »ub  nom. 
Steel  V.  Phenlx  Ina  Co.  51  Fed.  Rep.  716,  2  C. 
C.  A.  463,  Reversing  47  Fed.  Rep.  868. 

And  while  a  limitation  created  by  a  stipula- 
tion In  a  fire-insurance  policy  that  no  suit  or 
action  thereon  shall  be  brought  within  twelve 
months  next  after  the  fire  shall  occur,  begins  to 
run  at  the  time  of  the  fire  unless  the  clause  is 
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modified  by  some  other  clause  or  clauses  of  the 
policy,  where  another  stipulation  provides  that 
a  loss  does  not  become  payable  until  sixty  days 
after  proof  of  loss,  postponing  the  right  to  sue 
on  the  policy  until  such  time,  the  limitation 
upon  the  right  to  sue  does  not  commence  to  run 
until  the  time  the  loss  Is  thus  made  payable. 
Case  V.  Sun.  Ina  Co.  83  Cal.  473,  8  L.  R.  A.  48, 
28  Pac  534 ;  Holladay  v.  Phenlx  Ina  Co.  7  U. 
8.  App.  826,  »uh  nom.  Steel  v.  Phenlx  Ina  Ca 
51  Fed.  Rep.  716,  2  C.  C.  A.  463.  And  see 
Saicfli  v.  London  ft  L.  Fiaa  Ins.  Co. 

Nor  will  a  limitation  created  by  a  stipulation 
In  an  insurance  policy  that  no  suit  shall  be 
brought  thereon  until  appraisement  ^all  be 
had  if  demanded  by  the  company,  nor  unless 
such  suit  or  action  shall  be  commenced  within 
twelve  months  next  after  the  fire  shall  occur, 
giving  the  company  sixty  days  after  full  com- 
pletion by  the  assured  of  all  the  requirements 
therein  contained  to  make  payment,  be  deemed 
to  have  begun  to  run  at  the  time  of  the  fire,  so  as 
to  bar  an  action  brought  against  the  company 
more  than  twelve  months  thereafter,  where  the 
company  exacted  compliance  by  the  assured  with 
all  the  requirements  of  the  policy,  and  he  com- 
plied therewith  as  rapidly  as  he  could,  but  was 
unable  to  fully  comply  within  the  time  lim- 
ited. Case  V.  Sun  Ins.  Co.  88  Cal.  478,  8  L.  R. 
A.  48,  23  Pac.  584. 

So.  the  period  of  limitation  created  by  a 
stipulation  In  a  fire  insurance  policy  that  no 
action  shall  be  brought  thereon  unless  com- 
menced within  thcterm  of  six  months  next  after 
the  fire  shall  have  occurred,  commences  to  run 
sixty  days  after  notice  and  proofs  of  loss  were 
furnished  by  the  assured,  where  that  Is  the 
time  of  payment  fixed  by  the  policy,  as  to  con- 
strue it  as  running  from  the  time  of  the  fire 
might  leave  an  unreasonably  short  time  within 
which  to  bring  "action.  Read  v.  State  Ina  Co. 
103  Iowa,  307.  72  N.  W.  665. 

The  period  of  limitation  created  by  such  a 
stipulation  begins  to  run  when  the  cause  of  ac- 
tion thereon  accrues;  and  where  the  policy  also 
provides  that  the  loss  Is  not  payable  until  sixty 
days  after  the  proofs  of  loss  have  been  received 
by  the  company  at  Its  home  oflUce.  the  cause  of 
action  does  not  accrue  until  the  expiration  of  the 
sixty  days  after  proofs  of  loss  are  received. 
Fireman's  Fund  Ina  Co.  v.  Buckstaff,  88  Neb. 
150,  56  N.  W.  697. 

And  an  action  upon  a  fire-Insurance  pellcy 
containing  such  stipulations  Is  not  barred  If 
commenced  within  six  months  after  the  expira- 
tion of  the  sixty  days.  German  Ins.  Co.  v. 
Davis,  40  Neb.  700,  59  N.  W.  698. 

So,  where  a  policy  of  fire  Insurance  provides 
that  no  suit  shall  be  brought  thereon  unless  be- 
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There  is  inoonaistoney  between  the  dauee  of 
the  policy  compelling  the  insured  to  sue 
within  a  given  time,  and  the  clauses  exempt- 
ing the  insurance  from  suit  for  an  indefinite 
period  within  that  time.  Ordinarily  the 
right  to  sue  within  a  certain  time  means 
that  the  right  may  be  asserted  on  any  day  of 
that  time.  Both  parties  must  have  intend- 
ed that  the  insured  should  have  a  reasonable 
time  in  which  to  assert  his  right,  after  the 
accrual  of  his  right,  and  that  time  was  fixed 
at  twelve  months.  If  the  question  had  aris- 
en under  a  statute  of  limitation,  the  rule  un- 
doubtedly would  be  that  the  time  commenced 
to  run  on  the  accrual  of  the  cause  of  action. 
It  seems  that  it  is  not  an  unreasonable  con- 
struction to  say  that  the  parties  to  this  con- 
tract, by  the  special  limitation  therein 
agreed  upon,  meant  to  allow  the  stipulated 
time  after  the  accrual  of  the  right  of  action. 


It  is  a  well-settled  rule  of  oonstmction  of 
contracts  of  insurance  that  their  provisions 
should  be  strictly  construed  against  the  in- 
surer, and  liberally  construed  in  favor  of  the 
insured.  In  Kratzenstein  v.  Western  Aeeur, 
Co.  116  N.  Y.  64,  6  L.  R.  A.  799,  22  N.  E. 
221,  the  court  said:  "Where  an  insurance 
contract  is  so  drawn  as  to  be  manifestly  am- 
biguous, so  that  reasonable  and  intelligent 
men,  on  reading  it,  would  honestly  differ  as 
to  its  meaning,  the  doubt  should  be  resolved 
against  the  company,  because  it  prepared 
and  executed  the  agreement,  and  is  respon- 
sible for  the  language  and  the  uncertainty 
thereby  created."  Mr.  Justice  Harlan,  in 
Moulor  V.  American  L,  Ins.  Co.  Ill  U.  S. 
385,  28  L.  ed.  447,  4  Sup.  Ct.  Rep.  466,  said: 
"The  doubt  as  to  the  intention  of  the  par- 
ties must,  according  to  the  settled  doctrines 
of  the  law  of  insurance^  recognized  in  all  the 


gun  within  a  specified  time  after  the  fire,  and 
that  no  suit  shall  be  broDght  until  after  an  ar- 
bitration shall  be  had  or  other  act  done  wnich 
extends  or  maj  extend  indeflnitelj  the  time 
previous  to  which  the  suit  cannot  be  brought, 
the  true  intent  of  the  parties  will  be  deemed  to 
be  that  the  limitation  as  to  the  bringing  of 
suits  does  not  begin  to  nm  until  the  cause  of 
action  accrues,  unless  it  is  delayed  through  fault 
of  the  Insured.  Hong  Sling  v.  Royal  Ina  Co.  8 
Utah,  186,  80  Pac.  807.   . 

And  a  limitation  created  by  a  stipulation  in 
a  fire-insurance  policy  that  no  action  shall  be 
brought  thereon  after  the  expiration  of  six 
months  from  the  date  of  the  fire  begins  to  be 
effective  from  the  time  the  right  of  action  ac- 
crues, notwithstanding  the  expression  "after  the 
fire,"  where  under  the  provisions  of  the  policy  no 
suit  could  be  brought  until  after  an  arbitration 
and  award,  or  until  after  sixty  daya  Insurance 
Coa  V.  Scales.  101  Tenn.  628,  49  S.  W.  743. 

And  a  stipulation  in  a  fire-insurance  policy 
requiring  suit  to  be  brought  thereon  within 
twelve  months  next  after  the  fire,  accompanied 
by  a  provision  that  the  Insured  shall  give  no- 
tice of  loss  and  make  the  necessary  and  satis- 
factory proofs  thereof,  and  allow  sixty  days  after 
such  proof  had  been  received  at  the  home  of- 
fice for  payment,  and  that  no  suit  against  the 
company  shall  be  maintained  until  after  an 
award  shall  have  been  obtained,  fixing  the 
amount  of  the  claim,  is  to  be  construed  to  mean 
twelve  full  months  exclusive  of  the  time  when 
suit  was  prohibited  by  the  other  provisions  of 
the  policy.  Holladay  v.  Phenix  Ins.  Co.  7  U.  S. 
App.  826,  sub  nom.  Steel  v.  Phenix  Ina.  Co.  51 
Fed.  Rep.  716,  2  C.  C.  A.  468. 

So,  a  limitation  clause  in  a  fire-Insurance  pol- 
icy providing  that  no  action  should  be  brought 
thereon  unless  commenced  within  six  months 
next  after  the  fire  occurred,  should  be  construed 
together  with  other  provisions  of  the  policy,  and 
where  it  also  contains  provisions  allowing  ex- 
amination under  oath  and  the  production  of 
books  and  vouchers  and  authorizing  the  com- 
pany to  require  an  arbitration  and  award,  and 
giving  it  sixty  days  in  which  to  pay  after  all 
these  things  have  taken  place,  it  will  De  deeitaed 
to  have  been  the  intention  of  the  parties  that 
the  assured  was  to  have  six  months  within  any 
part  of  which  he  might  bring  his  suit  after  the 
loss  became  due  and  payable,  and  that  the  limi- 
tation was  to  run  from  that  time.  Krlesen  v. 
Ailemanla  F.  Ins.  Co.  80  Fed.  Rep.  362. 

The  courts  which  hold  that  the  limitation 
stipulated  for  in  an  insurance  policy  commences 
to  run  at  the  time  the  loss  Is  ascertained  and 
payable,  and  not  from  the  date  of  the  happening 
of  the  loss,  though  not  agreeing  as  lo  the  rea- 
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son  for  so  deciding,  seem  generally  lo  bAse  their 
decision  upon  the  ground  that  the  limitation 
clause,  when  taken  in  connection  witn  a  stipula- 
tion in  the  policy  giving  the  Insurer  a  certain 
time  after  proofs  of  loss  in  which  to  pay,  !■ 
inconsistent,  amblguoua  and  uncertain,  sod 
therefore  should  be  construed  most  strongly  lo 
favor  of  the  insured.  Egan  v.  Oakland  Ina  Co. 
29  Or.  408.  42  Pac.  990.  dictum. 

And  the  decisions  In  cases  holding  that  mle 
are  based  upon  the  assumption  that  the  provi- 
sion in  the  policy  postponing  the  right  of  ac- 
tion until  proof  of  loss  is  made,  or  until  a 
certain  number  of  days  thereafter,  is  iu  con- 
flict with  the  provisions  limiting  the  time  within 
which  an  action  may  be  commenced,  and  these 
stipulations  must  therefore  be  harmonized  bj 
judicial  construction.  State  Ins.  Co.  v.  Mees- 
man,  2  Wash.  460,  27  Paa  77. 

An  argument  in  support  of  this  view  of  a 
limitation  In  an  insurance  policy  is  that  be- 
cause by  the  terms  of  the  policy  the  company 
could  not  be  sued  until  certain  conditions  were 
complied  with  which  would  necessarily  consume 
a  part  of  the  time  limited,  and,  the  loss  not  b^ 
ing  payable  until  sixty  days  after  proof  thereof. 
It  might  happen  if  the  limitation  clause  shuald 
he  construed  according  to  its  language,  that  tne 
action  would  be  barred  before  the  right  to  sue 
actually  accrued  under  other  clauses  In  the  pol- 
icy, and  that  therefore  the  parties  cannot  be 
deemed  to  have  meant  what  they  expressly  said. 
Egan  V.  Oakland  Ina  Co.  29  Or.  413,  42  i'ac 
990,  dictum. 

So,  in  Frlezen  v.  Ailemanla  F.  Ins.  Co.  80 
Fed.  Rep.  862,  it  was  said  that  to  construe  a 
limitation  in  a  fire-insurance  policy  of  a  right 
to  sue  thereon  within  six  months  of  the  time 
of  the  fire  to  run  from  the  time  of  the  fire  in- 
stead of  the  time  when  the  loss  was  due  and 
payable,  where  an  examination  under  oath  and 
the  production  of  books  and  vouchers  and  an 
arbitration  were  allowed,  and  sixty  days  given 
in  which  to  pay  after  all  these  things  had  takea 
place,  would  savor  too  much  of  cutting  off  the 
remedy  entirely. 
See  also  fire  insurance  cases  infra,  YL,  TIL 

III.  AeoidenUinsuranee  poUoies, 

The  same  conflict  of  opinion  between  the  sap- 
porters  of  a  literal  construction  of  a  limitation 
clause  and  those  of  a  relative  construccion  ap- 
pears with  reference  to  accident-Insurance  pol- 
icies as  with  reference  to  fire-insurance  policies, 
though  It  would  seem  that  the  language  of  tbe 
clauses  used  has  been  different,  iesvlng,  perhsiia 
less  room  for  construction. 

Thua  upon  the  one  hand.  It  Is  held  that  tbt 
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adjudged  eases,  be  resolved  against  the  party 
whose  language  it  becomes  necessary  to  in- 
terpret." Unquestionably,  it  is  true  that 
"reasonable  and  intelligent  men"  not  only 
may  differ,  but  have  dinered,  as  to  the  true 
construction  of  such  a  policy.  Numerous 
and  learned  courts,  construing  such  a  policy, 
have  held  that  the  limitation  commences  to 
run  from  the  time  of  the  fire. .  See  Virginia 
F.  d  M.  Ina,  Co.  v.  WelU,  83  Va.  736,  3  S. 
E.  340;  Hart  v.  Citiasens'  Int.  Co.  86  Wis. 
77,  21  L.  R.  A.  743,  56  N.  W.  332;  Johnson 
y.  Humboldt  Ins.  Co.  01  111.  02,  33  Am.  Rep. 
47;  Chambers  v.  Atlas  Ins.  Co.  51  Conn.  17, 
60  Am.  Rep.  1;  Tasker  v.  Kenton  Ins.  Co. 
68  N.  H.  460;  Farmers'  Mut.  F.  Ins.  Co.  ▼. 
Barr,  04  Pa.  345;  also  Universal  Mut.  F. 
Ins.  Co.  V.  Weiss,  106  Pa.  20;  Hocking  ▼. 
^Howard  Ins.  Co.  130  Pa.  170,  18  Atl.  614; 
King  r.  Watertoum  f.  Ins.  Co.  47  Hun,  1; 


Schroeder  r.  Keystone  Ins.  Co.  2  Phila.  286; 
Travelers'  Ins.  Co.  v.  California  Ins.  Co.  1 
N.  D.  161,  8  L.  R.  A.  760,  45  N.  W.  709 
Bradley  v.  Phceniw  Ins.  Co.  28  Mo.  App.  14; 
Glass  V.  Walker,  66  Mo.  32;  McElroy  v.  Con- 
tin^tal  Ins.  Co.  48  Kan.  200,  29  Pac  478; 
also  State  Ins.  Co.  v.  Stoffels,  48  Kan.  205, 
29  Pac.  479;  State  Ins.  Co.  v.  Meesman,  2 
Wash.  459,  27  Pac.  77 ;  Fullam  v.  New  York 
Union  Ins.  Co.  7  Gray,  61,  66  Am.  Dec.  462; 
Carratoay  v.  Merchants'  Mut.  Ins.  Co.  26 
La.  Ann.  298.  This  is  a  formidable  array  of 
authorities  supporting  appellant's  conten- 
tion. But  on  the  other  hand,  supporting 
the  view  of  this  court,  there  is  equal,  if  not 
greater,  authoritv.  Indeed,  the  court,  in  28 
Mo.  App.  16,  following  66  Mo.  32,  and  in 
Travelers*  Ins.  Co.  v.  California  Ins.  Co.  1 
N.  D.  161,  8  L.  R.  A.  769,  46  N.  W.  703, 
(cases  greatly    relied  upon    by  appellant). 


limitation  of  time  to  sue  In  an  accIdent-inBiir- 
ance  pollcj  containing  a  stipulation  that  no  bult 
shall  be  brought  thereon,  unless  within  one  year 
from  the  date  of  the  alleged  accident,  runs  from 
the  time  of  the  accldentt  and  is  not  extended 
bj  the  pendency  of  negotiations  for  settlement 
between  the  parties  until  a  final  decision  thereof 
or  refusal  by  the  company  of  demand  of  pay- 
ment. RItch  V.  Masons'  Fraternal  Accl.  Asso. 
90  Ga.  112,  25  8.  E.  101. 

And  the  time  of  death  by  accident,  and  not 
the  time  when  the  cause  of  action  accrues  op 
a  policy  of  accident  insurance,  is  the  time  from 
which  Is  to  be  computed  the  period  of  one  year 
from  the  date  of  the  happening  of  the  alleged 
Injury  within  which  suit  must  be  brought  by 
the  terms  of  the  policy,  although  the  right  of 
action  on  the  policy  does  not  accrue  until  the 
expiration  of  ninety  days  after  proof  of  injury. 
McFariaad  v.  Railway  Officials  &  Employees 
Accl.  Asso.  5  Wyo.  126,  27  L.  R.  A.  48,  88  Pac. 
847,  677. 

Ajid  under  an  accident-Insurance  policy  con- 
taining a  stipulation  that  no  legal  proceedings 
for  recovery  thereunder  should  be  brought  un- 
til the  expiration  of  three  months  after  the 
receipt  by  the  association  of  acceptable  proofs 
of  loss,  and  that  no  suit  shall  be  brought  at  all 
unless  It  is  brought  within  one  year  from  the 
date  of  the  alleged  accident,  the  limitation  of 
one  year  begins  to  run  from  the  date  of  the  ac- 
cident, and  not  from  a  subsequent  date  upon 
which  the  Insurance  company  had  paid  a  part 
of  the  claim.  Rltch  v.  Masons*  Fraternal  Accl. 
Asso.  09  Ga.  112,  26  S.  E.  191. 

So,  the  limitation  created  by  a  stipulation  In 
an  accident  Insurance  policy  that  the  assured 
•bould,  within  four  months  from  the  date  of 
tbe  Injury,  furnish  affirmative  proof  of  the  in- 
Jury  and  duration  of  the  disability,  and  thai  no 
legal  proceedings  for  a  recovery  under  the  policy 
shall  be  brought  within  three  months  after  the 
receipt  of  such  proofs  at  tbe  office  of  the  society, 
nor  at  all  unless  begun  within  six  months  from 
tbe  date  when  the  society  shall  have  received 
such  proof,  begins  to  run  at  the  date  the  proofs 
of  injury  and  duration  of  disability  are  received 
by  the  society,  and  not  three  months  after  the 
receipt  by  the  company  of  such  proofs,  during 
which  three  months  It  is  provided  that  no  suit 
shall  be  brought.  Provident  Fund  Soc.  v. 
Howell,  110  Ala.  608,  18  So.  311. 

And  a  suit  brought  more  than  a  year  from  the 
date  of  an  alleged  accident,  upon  an  accident- 
Insurance  policy  containing  a  stipulation  that 
no  suit  shall  be  brought  thereon,  and  the  asso- 
ciation shall  not  be  bound  to  arbitrate  unless 
the  suit  is  brought  or  arbitration  is  demanded 
In  writing  within  one  year  from  the  date  of  the 
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alleged  accident,  and  no  suit  shall  be  brought  at 
all  in  any  case  except  to  enforce  payment  of 
the  award  of  the  arbitrators,  unless  the  associa- 
tion should  refuse  to  arbitrate,  is  too  late  where 
no  demand  for  an  arbitration  was  made*  as  in 
such  case  the  limitation  runs  from  the  date  of 
the  accident.  RItch  ▼.  Maaons'  Fraternal  Accl. 
Asso.  99  Ga.  112,  25  S.  B.  191. 

Upon  the  other  hand,  however,  the  rule  is 
stated  to  be  that  the  parties  to  an  accident-In- 
surance policy  containing  a  stipulation  as  to  a 
period  within  which  proceedings  should  not  be 
brought  thereon,  and  also  a  stipulation  limiting 
the  time  within  which  proceedings  might  be 
brought,  will  not  be  deemed  to  have  Intended  to 
suspend  the  remedy  and  provide  for  the  running 
of  the  period  of  limitations  at  the  same  time. 
Standard  Life  &  Accl.  Ina  Co.  v.  Davis,  69  Kan. 
521,  63  Pac.  856. 

And  where,  under  this  rule,  one  provision  of  an 
accident  insurance  policy  prohibits  suit  during  a 
part  of  the  period  limited  for  Its  commencement, 
the  two  stipulations  are  to  be  construed  together, 
and  the  insurer  will  not  be  presumed  to  have 
intended  to  withhold  from  the  Insured  under 
one  clause  a  part  of  the  time  given  him  by  the 
other,  but,  rather  that  both  should  stand  by 
making  one  commence  upon  the  expiration  of 
the  other.  AUibone  v.  Fidelity  &  C.  Co.  (Tex. 
Civ.  App.)  82  8.  W.  569. 

Thus,  the  time  limited  for  bringing  action  by 
a  certificate  of  membership  in  a  mutual  accident 
association  providing  that  the  action  shall  be 
begun  within  one  year  from  the  time  of  the 
alleged  accidental  injury  begins  to  run  wh(»n 
proofs  are  completed  and  the  right  of  action  is 
complete,  and  not  at  the  time  of  the  accident  or 
at  the  time  death  ensued.  Cooper  v.  United 
States  Mut.  Accl.  Asso.  57  Hun,  407,  10  N.  Y. 
Supp.  748. 

And  the  right  to  bring  an  action  on  an  acci- 
dent-Insurance policy  containing  a  stipulation 
that  legal  proceedings  for  recovery  thereunder 
should  not  be  brought  until  after  three  moutiis 
from  the  date  of  filing  proof  at  the  company's 
office,  or  brought  at  all  unJess  within  six  months 
from  the  time  when  the  right  of  action  shall 
accrue,  accrues  three  months  after  the  time  of 
filing  the  proofs,  and  the  six  months'  period  of 
limitation  does  not  begin  to  run  until  tiiat  time. 
Standard  Life  &  Accl.  Ins.'  Co.  v.  Davia  69  Kan. 
521,  53  Pac.  856. 

And  where  an  accident-Insurance  policy  con- 
tains a  stipulation  that  legal  proceedings  for 
recovery  on  the  policy  shall  be  Instituted  within 
one  year  from  the  time  of  the  accident  on  which 
any  claim  Is  based,  and  gives  the  company 
ninety  days  from  the  time  proofs  of  death  ars 
furnished  in  which  to  make  payment,  the  year 
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concedes  that  the  weight  of  authority  it  in 
support  of  the  view  announced  by  this  court. 
In  Travelers  Ina,  Co,  v.  California  Ins.  Co, 
1  N.  D.  161,  8  L.  R.  A.  709,  46  N.  W.  703, 
the  court  said:  "It  is  undoubtedly  true 
that  a  majority  of  the  adjudications  so  in- 
terpret these  limitations  as  to  allow  the  full 
time  to  sue  after  the  right  of  action  has  ac- 
crued, although  more  than  the  limited  time 
has  elapsed  since  the  loss  occurred."  Wood, 
Fire  Ins.  f  443,  states  as  follows:  "When 
a  policy  stipulates  that  no  action  shall  be 
brought  unless  commenced  within  a  certain 
time  after  loss  or  damage  shall  accrue,  and 
there  is  a  provision  in  the  policy  that  the 
company  will  pay  in  thirty,  sixty,  ninety,  or 
any  other  number  of  days  after  proofs  of  loss 
have  been  served,  the  limitation  does  not  at- 
tach until  fdfter  the  period  which  the  com- 
pany has  in  which  to  pay  the  loss  has  ex- 


pired." In  May,  Ini.  §  479,  it  was  sUted 
that  "generally  the  limitation  will  be  con- 
strued to  run  from  the  time  when  the  loss 
becomes  due  and  payable,  rather  than  from 
the  time  when  the  loss  actually  occurs. 
.  .  .  [Where  the  loss  is  not  payable  until 
sixty  days  after  proof  of  loss,  and  no  action 
can  be  begun  until  an  award  has  fixed  the 
amount  of  damages,  nor  after  six  months 
from  the  loss,  the  limitation  of  suit  does  not 
begin  to  run  from  loss,  but  from  the  time  the 
right  of  action  accrued.]"  See  also  Bacon, 
Ben.  Soc  f  446.  So  that  the  text  writers 
sustain  our  view. 

A  distinction  is  attempted  to  be  made,  in 
some  cases,  to  the  effect  that,  if  the  policy 
provides  that  suit  must  be  commenced  with- 
in twelve  months  "after  tiie  fire,"  t^e  time 
begins  to  run  from  the  time  of  the  fire, 
whereas,  if  the  policy  provides  that  the  suit 


In  which  the  suit  is  required  to  be  commeoced 
does  not  begin  from  the  date  of  the  death  of 
the  insured,  hut  from  the  expiration  of  the 
three  months  after  furnishing  proofs  of  death 
during  which  legal  proceedings  are  prohibited. 
Allibone  ▼.  Fidelity  &  C.  Co.  (Tex.  Civ.  App.)  82 
B.  W.  669. 

And  an  insurance  company,  claiming  that 
proofs  of  death  under  a  policy  providing  that 
action  should  not  be  brought  thereon  until  after 
ninety  days  from  the  time  proofs  of  death  are 
furnished,  and  that  no  action  can  be  maintained 
unless  brought  within  one  year  from  the  time 
of  the  accident,  were  waived,  thus  causing  the 
period  of  limitation  to  run  from  the  time  of  the 
waiver,  has  the  burden  of  sustaining  the  defense, 
and  Is  required  both  to  plead  and  prove  that  the 
suit  was  not  commenced  within  the  time  con- 
tracted for.     Ibid. 

So.  a  limitation  created  by  a  stipulation  In 
a  certificate  Issued  by  a  mutual  benefit  associa- 
tion that  no  suit  should  be  brought  thereon  un- 
less commenced  within  one  year  from  the  time 
of  the  alleged  accidental  Injury,  begins  to  run 
as  against  the  beneficiary  who  was  the  wife  of 
the  person  injured  at  the  time  his  death  resulted 
therefrom,  and  not  at  the  time  of  the  accident, 
as  the  Injury  to  her  resulted  from  his  death, 
and  not  from  the  accident.  Cooper  v.  United 
States  Mut.  Ben.  Asso.  182  N.  Y.  834,  16  L.  R. 
A.  138.  30  N.  E.  833. 

In  the  above  case  King  y.  Watertown  F.  Ins. 
Co.  47  Hun,  1,  aupra,  II.  a,  2,  was  distinguished 
upon  the  ground  that  in  that  case  the  policy 
provided  that  no  suit  or  action  could  be  main- 
tained unless  commenced  within  twelve  months 
next  after  the  fire  should  have  occurred. 

Nor  does  a  limitation  created  by  a  stipula- 
tion in  a  policy  of  a  mutual  insurance  company 
that  in  case  any  action  shall  be  brought  thereon 
after  the  expiration  of  six  months  next  after 
the  loss  shall  have  occurred,  the  lapse  of  time 
shall  be  taken  and  deemed  conclusive  evidence 
against  the  validity  of  the  claim,  begin  to  run 
against  the  cause  of  action  of  a  policy  holder 
entitled  thereunder  to  a  certain  sum  for  every 
week  he  might  be  disabled  not  to  exceed  ten 
weeka  who  suffered  an  accident  which  disabled 
him  for  more  than  ten  weeka  until  the  cause 
of  action  is  completed  by  the  expiration  of  ten 
weeks  after  the  happening  of  the  accident. 
Mutual  Accl.  &  Life  Asso.  v.  Kayser,  14  W.  N.  C. 
86. 

See  also  Suggs  v.  Travelers*  Ina  Co.  71  Tex. 
679,  1  L.  R.  A.  847,  9  S.  W.  676 :  Law  v.  New 
Bngland  Mut.  Accl.  Asso.  94  Mich.  266,  58  K. 
W.  1104.  Infra,  VI. 
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rv.  Life  Inwrance  poUofet. 

The  same  conflict  of  opinion  appears  with  ref- 
erence to  limitations  in  life-insurance  policies  ai 
exists  with  reference  to  fire  and  accident  insur- 
ance policies,  and  the  tendency  to  avoid  a  limit 
which  might  be  too  short  for  practical  purposes 
Is  fully  as  strong  as  In  either. 

Thua  upon  the  one  hand,  it  Is  held  that  un- 
der s  stipulation  in  a  life-insurance  policy  that 
no  suit  shall  be  brought  thereon  until  ten  days 
have  expired  after  the  filing  of  proofs  of  death, 
nor  after  six  months  after  the  date  of  the  death 
of  the  insured,  the  six  months'  limitation  begini 
to  run  at  the  date  of  his  death,  and  not  from 
the  time  when  the  beneficiary  became  entitled 
to  sue  thereon.  Meyer  v.  Metropolitan  L.  Ina 
Co.  6  Ohio  N.  P.  34. 

And  this  is  the  rule  though  another  provision 
of  the  policy  makes  the  loss  payable  to  the 
beneficiary  within  ninety  days  after  receipt  by 
the  company  of  satisfactory  proofs  of  the  death 
of  the  insured.  Kettenring  v.  Northwestern 
Masonic  Aid  Asso.  96  Fed.  Rep.  177. 

In  the  above  case  Holladay  v.  Phenix  Ina  Co. 
7  U.  S.  App.  826,  sub  nam.  Steel  v.  Phenix  Ina 
Co.  51  Fed.  Rep.  716,  2  C.  C.  A.  468,  9upra,  II. 
b,  8,  was  explained,  the  court  saying  that  the 
decision  in  that  ease  was  aflBrmefl  by  the  Su- 
preme Court  in  154  U.  S.  518,  but  no  opinion 
was  handed  down,  and  in  view  of  the  fact  that 
on  a  previous  appeal,  reported  as  Thompson  v. 
Phenix  Ina  Co.  136  U.  S.  287,  84  L.  ed.  408.  10 
Sup.  Ct.  Rep.  1019,  the  Supreme  Court  had  held 
that  the  company  was  estopped  by  Its  action  in 
the  premises  to  rely  upon  the  limitation,  and  re- 
fused to  pass  upon  the  construction  to  be  given 
to  the  limitation  clause,  the  aflBrmance  could  be 
accounted  for  on  the  ground  of  estoppel  alone. 

So,  in  O'Laughlin  v.  Union  Cent.  L.  Ina  Co. 
11  Fed.  Rep.  280,  it  was  said  that  a  stipulation 
In  a  life-insurance  policy  that  no  snjt  shall  be 
brought  thereon  unless  within  one  year  after 
the  death  of  the  person  whose  life  Is  Insured, 
requires  the  suit  to  be  brought  within  one  year 
from  the  time  of  the  death,  but  the  question  in 
the  suit  was  as  to  the  validity,  and  not  the 
running  of  the  limitation. 

And  in  Eamshaw  v.  Sun  Mut.  Aid  Soc  68  Md. 
465,  12  Atl.  884,  it  was  said  that  a  clause  in  a 
certificate  of  membership  of  a  mutual  aid  so- 
ciety providing  that  actions  must  be  commenosd 
within  six  months  from  the  date  of  the  loss  gives 
the  representatives  of  the  assured  six  months 
from  the  date  of  the  death  of  the  assured  with- 
in which  to  bring  suit :  but  the  question  in  this 
case  was  as  to  the  removal  or  suspension  of  the 
Limitation  by  an  injunction. 

So,  the  limitation  created  by  a  stlpulatioa  la 
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must  be  oommenced  within  twelve  months 
"after  the  loss  occurs,"  or  "after  the  loss  or 
damage  accrues/'  the  time  begins  to  run 
from  the  accrual  of  the  right  of  action.  But 
this  distinction  does  not  seem  to  be  a  sound 
one,  since  the  loss  or  damage  insured  against 
by  a  fire  insurance  policy  must  occur  or  ac- 
crue, if  at  all,  at  the  time  of  the  fire.  The 
loss  or  damage  must  necessarily  precede  the 
proofs  of  loss. 

So  far  as  we  have  ascertained,  the  Federal 
courts  hold  the  rule  of  construction  to  be  as 
herein  announced.  See  Spare  v.  Home  Mut. 
Ift8.  Co.  9  Sawy.  142,  17  Fed.  Rep.  668; 
Vette  V.  Clinton  F,  Ina.  Co.  30  Fed.  Rep.  668 ; 
Friezen  v.  Allemania  F.  Ins.  Co.  30  Fed.  Rep. 
352;  Holladay  v.  Phenia  Ina.  Co.  7  U.  S. 
App.  325,  8ub  nom.  Steel  v.  Phenia  Ins.  Co. 
61  Fed.  Rep.  716,  2  C.  C.  A.  463,  Overruling 
47  Fed.  Rep.  863.    The  following  cases  from 


state  courts  support  the  same  view:  Mur* 
dock  V.  Franklin  Ina.  Co.  33  W.  Va.  407, 
7  L.  R.  A.  572,  10  S.  E.  777;  also  Barber  v. 
Fire  d  Marine  Ina.  Co.  16  W.  Va.  658 ;  Ellia 
V.  Council  Bluffa  Ina.  Co.  64  Iowa,  507,  20 
N.  W.  782 ;  also  Eggleaton  v.  Council  Bluffa 
Ina.  Co.  65  Iowa,  308,  21  N.  W.  652;  Miller 
V.  Hartford  F.  Ina.  Co.  70  Iowa,  704,  29  N. 
W.  411;  Quinn  v.  Capital  Ina.  Co.  71  Iowa, 
615,  33  N.  W.  130;  Matt  v.  Iowa  Mut.  Aid 
Aaao.  81  Iowa,  136,  46  N.  W.  857;  New  York 
V.  Hamilton  F.  Ina.  Co.  39  N.  Y.  45,  100  Am. 
Dec.  400 ;  Hay  v.  Star  F.  Ina.  Co.  77  N.  Y. 
235,  33  Am.  Rep.  607 ;  Steen  v.  Niagara  F. 
Ina.  Co.  89  N.  Y.  316,  42  Am.  Rep.  297; 
Chandler  v.  St.  Paul  F.  d  M.  Ina.  Co.  21 
Minn.  85,  18  Am.  Rep.  385;  Sun  Ina.  Co.  v. 
Jonea,  54  Ark.  376,  16  S.  W.  1034;  Caae  v. 
Sun  Ina.  Co.  83  Cal.  476,  8  L.  R.  A.  48,  23 
Pac.  634;  Fireman* a  Fund  Ina.  Co.  v.  Bv^k- 


an  Insurance  policy  that  no  suit  or  action  shall 
be  brought  thereon  unless  commenced  within  six 
months  next  after  the  decease  <rf  the  person  In* 
mred  Is  not  prevented  from  running,  or  affected 
by  a  provision  In  the  same  policy  that  if  the 
Insured  shall  die  three  or  more  years  after  the 
date  thereof,  and  after  all  due  premiums  shall 
have  been  received  by  the  company,  the  policy 
shall  be  incontestable,  and  the  fact  that  three 
years  had  elapsed  since  the  making  of  the 
policy  at  the  time  of  the  death,  and  that  all 
premiums  were  paid,  the  meaning  of  such  stipu- 
lation being  that  the  policy  is  to  be  held  good 
and  valid  according  to  its  terms.  Brady  v. 
Prudential  Ins.  Co.  168  Pa.  645,  32  Atl.  102. 

Upon  the  other  hand,  however,  the  rule  has 
been  laid  down  that  a  cause  of  action  on  a 
life-insurance  policy  containing  a  stipulation 
that  no  action  shall  be  brought  thereon  unless 
commenced  within  one  year  from  the  date  of 
the  death  of  the  assured,  and  providing  that  the 
death  loss  shall  be  payable  within  ninety  days 
after  the  first  periodical  mortuary  premium- 
paying  day  next  ensuing  the  day  of  acceptance 
by  the  insurance  company,  of  satisfactory  evl-* 
dence  of  the  death  of  the  assured,  does  not  ac- 
crue earlier  than  ninety  days  after  the  date  of 
death,  and  the  time  limited  within  which  an 
action  might  be  brought  does  not  begin  to  run 
until  that  time.  Kettenbach  v.  Omaha  Life  As- 
so.  49  Neb.  842,  09  N.  W.  136. 

Under  this  rule,  a  stipulation  In  a  life-insur- 
ance policy  limiting  the  right  of  recovery  to  one 
year  from  the  death  of  the  Insured  only  requires 
the  claimant  to  bring  his  proceeding  to  enforce 
his  rights  within  one  year  from  the  time  he  has 
power  to  do  so,  under  a  policy  requiring  proofs 
of  death,  and  providing  that  no  suit  can  be  be- 
gun within  ninety  days  after  such  proofs  are  fur- 
nished, and  permitting  calls  for  addltfonal  In- 
formation which  might  protract  the  Investiga- 
tion. Bloodgood  V.  Massachusetts  Ben.  Life 
Asso.  19  Misc.  460,  44  N.  Y.  Snpp.  663. 

And  a  cause  of  action  upon  a  mutual  Insur- 
ance policy  containing  a  stipulation  that  no  ac- 
tion should  be  maintained  thereon  unless  satis- 
factory proofs  are  furnished  the  association 
within  sixty  days,  nor  unless  it  Is  commenced 
within  six  months  after  the  happening  of  the 
death  on  account  of  which  the  action  Is  brought, 
matures  at  the  expiration  of  the  sixty  days  with- 
in which  proofs  are  to  be  furnished,  and  the  limi- 
tation begins  to  run  at  that  time.  Matt  v.  Iowa 
Mut.  Aid  Asso.  81  Iowa,  136,  46  N.  W.  867. 

Nor  does  the  time  limited  for  the  commence- 
ment of  an  action  upon  a  life-insurance  policy 
In  which  it  was  stipulated  that  no  action  shall 
be  brought  thereon  unless  commenced  within 
nine  months  of  the  death  of  the  party  Insured  be- 
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gin  to  run  until  after  the  cause  of  action  accrues, 
and  the  action  does  not  accrue  until  after  the 
furnishing  of  the  proofs  of  loss,  and  where  ne- 
gotiations are  pending  the  law  will  not  com- 
pel action  until  after  they  have  ceased,  and  that 
period  of  time  will  be  excluded  from  the  period 
of  limitation.  Voorhels  v.  People's  Mut.  Ben. 
Soc.  91  Mich.  469,  61  N.  W.  1109. 

So,  a  limitation  created  by  a  stipulation  in  a 
life-insurance  policy  that  no  suit  or  action 
thereon  shall  be  begun  or  maintained  after  the 
expiration  of  one  year  from  the  death  of  the 
member  will  not  be  deemed  to  have  run  from  the 
date  of  such  death  so  as  to  prevent  an  action 
thereon,  after  one  year  from  that  date,  where 
the  policy  also  contained  a  provision  requiring 
that  the  proofs  of  death  and  claims  required 
shall  be  made  upon  the  blank  form  furnished 
by  the  association,  which  form  could  not  be  had 
elsewhere  and  the  association  failed  and  refused 
to  furnish  it.  Methvin  v.  Fidelity  Mut.  Life 
Asso.  (Cal.)  68  Pac  887. 

And  a  provision  in  the  by-laws  of  a  mutual 
life-insurance  company  that  no  action  shall  be 
brought  upon  any  certificate  of  membership  or 
policy  issued  by  it,  unless  commenced  within  the 
period  of  six  months  next  succeeding  the  date 
of  the  death  of  the  person  insured,  must  be  con- 
strued with  a  provision  In  a  policy  issued  by  It 
that  all  benefits  and  claims  shall  become  due  and 
payable  within  ninety  days  next  after  the  ac- 
ceptance by  the  association  of  proofs  of  death, 
and  such  other  facts  as  shall  be  required  by  the 
association  made  out  on  blanks  adopted  and  to 
be  furnished  by  it  for  such  purpose,  and  the  pro- 
vision of  the  by-laws  will  be  held  void  as  un- 
reasonable, where  the  association  delayed  its 
final  determination  as  to  whether  the  cl^ilm 
would  or  would  not  be  paid  until  three  day^ 
before  the  expiration  of  the  six  months.  Mag- 
ner  v.  Mutual  Life  Asso.  17  App.  Div.  18,  44  N. 
Y.  Snpp.  862. 

And  a  cause  of  action  on  a  certificate  of  mem- 
bership of  a  mutual  benefit  association  issued 
under  a  constitution,  by-laws,  rules,  and  regula- 
tions providing  for  proof  of  death  upon  blanks 
authorized  by  the  association,  and  that  no  part 
of  the  beneficiary  fund  could  become  due  or  pay- 
able until  sixty  days  after  such  proof  of  death 
had  been  furnished,  does  not  accrue  in  any  event 
until  after  the  proof  of  death  has  been  served. 
Kelly  V.  Supreme  Council  of  Catholic  Mut.  Ben. 
Asso.  61  N.  Y.  Supp.  894. 

So,  the  limitation  of  the  time  to  sue  on  a 
mutual  insurance  policy  containing  a  stipulation 
that  no  action  of  any  kind  shall  be  maintained 
upon  the  certificate  unless  satisfactory  proofs 
are  furnished  the  association  within  sixty  days, 
nor  unless  such  action  is  commenced  within  six 
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ttaif,  38  Neb.  150,  56  N.  W.  607;  German 
Ina.  Co,  V.  Fairhank,  32  Neb.  750,  40  N.  W. 
711;  Hong  Sling  v.  Boyal  In9,  Co.  8  Utah, 
135,  30  Pac  307. 

Construing,  therefore,  the  policy  as  a 
whole,  and  placing  on  clauses  capable  of  two 
constructions  the  interpretation  most  favor- 
able to  the  insured,  we  are  constrained  to 
hold  that  the  parties  to  this  contract  of  in- 
surance contemplated  that  the  insured  should 
have  twelve  months  in  which  to  sue,  after 
the  accrual  of  the  right  of  action.  The  ac- 
tion was  brought  in  time,  and  there  was  no 
error  in  the  refusal  of  the  motion  for  non- 
suit, and  in  the  charge  of  the  circuit  judge 
on  this  point.  Having  reached  this  conclu- 
sion, it  IS  unnecessary  to  consider  whether 
there  was  error  in  the  charge  of  the  trial 
justice  in  the  matter  of  waiver,  since  if  the 
action  was  brought  in  time,  under  the  terms 
of  the  policy,  there  was  no  need  and  no  room 
for  the  application  of  the  doctrine  of  waiv- 


er; and,  if  there  was  any  error  in  the  charge 
on  this  point,  it  was  entirely  harmless. 

Nor  need  we  pass  upon  the  question  raised 
by  respondent  to  sustain  the  judgment  be- 
low, VIZ.,  that  the  act  entitled  "An  Act  Re- 
lating to  the  Time  for  Commencing  Actions 
on  Policies  of  Insurance  in  This  State,"  ap- 
proved December  16,  1801,  allows  six  years 
in  which  to  bring  actions  on  policies  not- 
withstanding stipulations  therein  to  the  con- 
trary. It  will  be  noted  that  the  contract 
of  insurance  under  consideration  was  made 
April,  1891,  and.  the  loss  thereunder  was 
sustained  April,  1891,  before  the  passage  of 
this  act.  At  the  time  when  this  contract 
was  made,  it  was  unquestionably  lawful  for 
the  parties  to  stipulate  when  suits  should 
be  brought.  Wood,  Ins.  |  460;  May,  Ins.  9 
478;  Riddleaharger  v.  Hartford  Ins.  Co,  7 
Wall.  386,  19  L.  ed.  257. 

The  judgment  of  the  Circuit  Court  is  of- 
firtnedm 


months  after  the  happening  of  the  death  on  ac- 
count of  which  the  action  Is  brought,  is  not  set 
running  Immediately  after  the  death  of  the  as- 
sured by  the  fact  that  the  Insurance  company 
then  repudiated  Its  obligation  to  pay  anything 
upon  the  policy,  thus  waiving  the  right  to  de- 
lay payment  for  the  sixty  days,  where,  by  an- 
other condition  of  the  policy,  the  company  did 
not  become  liable  to  pay  the  sum  Insured  until 
the  expiration  of  forty-five  days  after  the  filing 
of  proofs  of  death ;  the  period  of  limitation 
would  not  commence  to  run  until  the  expiration 
of  such  forty-five  days  from  the  time  of  such 
waiver.  McConnell  v.  Iowa  Mut.  Aid  Asso. 
79  Iowa,  757,  43  N.  W.  188. 

And  a  limitation  of  the  time  to  sue  in  a  by- 
law of  a  mutual  insurance  company,  does  not 
operate  to  limit  a  cause  of  action  on  a  policy 
issued  by  the  company  unless  the  by-law  is  made 
a  part  of  the  policy,  as  the  policy,  and  not  the 
by-law,  constitutes  the  agreement  between  the 
partlea  Mutual  Accl.  &  Life  Asso.  v.  Kayser, 
14  W.  N.  C.  86. 

See  also  Carnshaw  v.  Sun  Mut.  Aid  Soc.  68 
Md.  465,  12  Atl.  884 ;  Shackett  v.  People's  Mot. 
Ben.  Soc.  107  Mich.  65.  64  N.  W.  875, — <»/ra, 
VI. ;  Metropolitan  L.  Ins.  X^o.  v.  Dempsey,  72 
Md.  288,  19  Atl.  642,  infra,  VII. 

V.  Marine  and  other  mieoellaneoue    inearanoe 

policies. 

The  same  tendency  on  the  part  of  the  courts 
to  protect  policy  holders  from  an  unreasonably 
short  limitation  appears  in  cases  upon  marine 
and  other  miscellaneous  insurance  policies  as  in 
those  set  forth  In  previous  subdivisions  of  this 
note  with  reference  to  accident,  fire  and  life  In- 
surance policies,  nearly  all  the  cases  upholding 
the  rule  that  the  limitation  is  to  be  construed 
In  connection  with  other  stipulations  In  the 
policy  postponing  the  time  to  sue  thereon. 

Thus,  under  a  marine  insurance  policy  pro- 
viding that  proof  of  loss  shall  be  furnished  to 
the  company  within  thirty  days  from  the  date 
of  the  loss  and  that  all  claims  under  it  shall  be 
barred  unless  prosecuted  within  six  months 
from  that  date,  and  that  loss  shall  be  paid  in 
sixty  dsys  after  proof  of  loss,  the  six  months* 
limitation  begins  to  run  at  the  close  of  the  sixty 
days  allowed  the  company  for  payment,  and  not 
from  the  time  of  the  actual  loss.  Murdock  v. 
Franklin  Ins.  Co.  88  W.  Va.  407,  7  L.  B.  A. 
672,  10  S.  E.  777. 

And  a  limitation  created  by  a  provision  In  a 
marine  insurance  policy  upon  a  steam  tug  that 
the  company  shall  not  be  liable  for  any  loss  or 
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damage  unless  the  liability  of  the  steam  tog  for 
such  loss  or  damage  Is  determined  by  a  suit  at 
law  or  otherwise  as  the  company  may  elect,  ac^ 
companled  by  a  provision  that  loss  shall  be  pay- 
able sixty  days  after  proofs  of  such  loss,  and  the 
amount  thereof,  must  be  eonstmed  in  connec- 
tion with  such  accompanying  clause,  and  a  pro- 
vision therein  that  suit  must  be  brought  within 
one  yesr  must  be  read  and  «x>nstnied  In  connect 
tlon  with  the  other  clauses,  and  the  limitation 
wil  not  commence  to  run  until  the  time  when  an 
action  can  be  brought  thereon,  which  would  be 
sixty  days  after  proofs  of  the  amount  of  loss 
are  received.  Rogers  v.  Stna  Ina  CO.  96 
Fed.  Rep.  103. 

•And  the  Question  of  loss  on  account  of  the 
grounding  of  a  vessel  does  not  depend  upon  the 
vessel  going  aground,  but  upon  the  expense  of 
getting  her  off  and  getting  her  repaired ;  and  a 
limitation  In  a  marine  Insurance  policy  provid- 
ing that  all  claims  thereunder  shall  be  void  un- 
less prosecuted  within  one  year  from  the  date 
otf  loss  runs  from  the  time  of  getting  the  Insured 
vessel  off,  and  getting  her  repaired,  and  not 
from  the  time  of  her  going  aground.  Harvey  v. 
Detroit  F.  &  M.  Ins.  Co.  (Mich.)  79  N.  W.  898. 

So,  a  limitation  In  a  marine  insurance  policy 
not  covering  any  dlroct  damage  to  the  vessel 
Itself,  but  only  such  damage  to  other  vessels  or 
cargoes  as  might  rosult  from  collisions  or 
stranding,  created  by  a  stipulation  In  the  policy 
that  all  claims  thereunder  shall  be  void  unless 
prosecuted  within  twelve  months  from  the  date 
of  the  loss,  does  not  apply  to,  and  will  not  run 
against,  an  action  on  the  policy,  as,  unless  the 
company  elect  to  admit  the  fact  of  loss,  a  suit  Is 
necessary  to  settle  it  as  a  preliminary  question ; 
the  dattf  of  loss  from  which  the  limitation  will 
run  can  only  be  the  date  when  the  Insnrance 
company  admits  the  fact  of  loss,  or  when  It  Is 
judicially  determined.  Rogers  v.  Mtna,  Ins.  Go. 
76  Fed.  Rep.  569. 

And  a  limitation  In  a  policy  of  Insurance  up- 
on the  goods  In  a  ship,  but  not  on  the  ship, 
created  by  a  stipulation  that  no  action  shall  be 
brought  thereon  unless  commenced  within 
twelve  months  next  after  any  loss  or  damage 
shall  occur,  begins  to  run  where  the  vessel  is 
driven  ashore  and  a  part  of  the  goods  only  per* 
Ish,  and  the  loss  Is  not  in  its  Inception  totsi, 
but  becomes  so  when  by  the  course  of  events  con- 
sequent upon  the  peril  encountered  It  is  found 
to  be  Impossible  to  carry  the  cargo  of  flour  to 
Its  place  of  destination,  and  to  be  necessary  to 
sell  it,  only  from  the  time  of  such  sale.  Brown- 
ing V.  Provincial  Ins.  Co.  L.  R.  5  P.  C.  MS,  28 
li.  T.  M.  S.  858,  21  Week.  Bep.  687. 
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IOWA  SUPREME  COURT. 


0«orge  D.  HARRISON 

V, 

HARTFORD    FIRE    IXSURANOE    COM- 
PANY, Appt. 

(102  Iowa,  112.) 

1.  A  Judfirment  on  a  Terdtet  directed 
for  tbe  defendant  It  not  res  fudioaia 
where  the  record  shows  that  the  verdict  was 
directed  becanae  the  salt  was  premature!/ 
brought. 

8.  A  contract  limitation  In  an  iuaar« 
ance  policy  reqnlrlnv  avlt  to  be 
bronirht  vrltbln  t%velve  montba  after 
loss  is  not  subject  to  Code  1873,  titie  17, 
chap.  2,  providing  that  after  the  commence- 
ment of  an  action  which  falls  for  any  cause 
except  negligence  in  its  prosecution  a  new 
suit  brought  within  six  months  ''shall,  for 
the  purpose  herein  contemplated,'*  be  a  con- 
tinuation of  the  first. 

(May  12,  1897.) 


APPEAL  by  defendant  from  a  judgment  of 
the  District  Court  for  Louisa  County  in 
favor  of  plaintiff  in  an  action  brought  to  re- 
cover the  aiTiount  alleged  to  be  due  on  a  poli- 
cy of  fire  insurance.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrtf,  MoVey  Sc  MoVey,for  appellant: 

VVhero  a  court  has  once  acquired  juris- 
diction of  the  subject-matter  and  parties, 
the  questions  decided  by  that  court  are  bind- 
ing on  every  other  court  in  accordance  with 
the  principle  of  res  judicata. 

Peck  V.  Jenness,  7  How.  624,  12  L.  ed.  840 ; 
Hiout  y.  Lye,  103  U.  8.  68,  26  L.  ed.  428; 
Freeman  v.  Eowe,  24  How.  460,  16  L.  ed. 
749;  Hacktcorih  v.  Zollars,  30  Iowa,  433; 
Bettys  v.  Chicago,  M.  d  8t.  P.  R.  Co.  43 
Iowa,  602;  Kitteringham  v.  Blair  Toion  Lot 
<£•  Land  Co.  73  Iowa,  421,  35  N.  W.  502;  Dal- 
ter  y.  Laue,  13  Iowa,  538,  542;  Ooodnow  v. 


So,  a  stipulation  in  an  insurance  policy  in- 
mring  the  fidelity  of  an  employee  of  a  nation- 
al banlE,  that  no  suit  or  proceeding  shall  be 
breught  thereon  unless  commenced  within 
twelve  months  next  after  the  discovery  of  any 
fraud  or  disloyalty,  does  not  begin  to  run  upon 
the  first  discovery  of  the  fraudulent  acts  of  the 
employee,  where  It  appears  that  the  receiver 
of  the  banlE  did  not  have  notice  of  the  character, 
extent,  and  details  of  the  fraud,  and  that  he 
had  not  made  sudi  discovery  of  the  fraud  as 
would  have  entitled  him  to  make  a  definite  claim 
or  bring  a  suit ;  It  Is  only  after  such  a  discov- 
ery that  the  limitation  begins  to  run.  Jackson 
T.  Fidelity  &  C.  Co.  41  U.  S.  App.  652,  75  Fed. 
Rep.  359,  21  C.  C.  A.  804. 

But  the  six  months'  limitation  created  by  a 
clause  In  the  policy  of  a  steam-boiler  Insurance 
company,  issued  against  loss  by  explosion  or 
accident  to  steam  boilers,  providing  that  no  ac- 
tion shall  be  brought  thereon  for  loss  arisiog 
from  Injury  to  person  unless  commenced  within 
three  years  from  the  date  ot  the  explosion  or 
accident,  and  In  case  a  suit  instituted  by  a  third 
person  against  the  assured  for  personal  injury 
or  loss  of  life  be  pending  at  the  termination  of 
tbe  said  i>eriod  of  three  years,  a  suit  may  be 
brought  against  the  company  within  six  months 
from  the  termination  of  the  said  suit,  runs  from 
the  termination  of  the  suit,  and  not  from  the 
date  of  the  payment  of  the  Judgment  obtained 
therein.  People  v.  American  Steam  Boiler  Ins. 
Co.  89  Hun,  456,  35  N.  Y.  Supp.  822,  10  App. 
DIv.  9,  41  N.  Y.  Supp.  631. 

In  People  v.  American  Steam  Boiler  Ina  Co. 
89  Hun,  456,  35  N.  Y.  Supp.  822.  aupra,  Steen  v. 
Niagara  K.  Ins.  Co.  89  N.  Y.  815,  42  Am.  Rep. 
297,  aupra^  II,  a,  3,  was  distinguished  upon  the 
ground  that  In  that  case  the  right  of  the  as- 
sured to  bring  his  action  was  postponed  for  six- 
ty days  of  the  time  in  which  it  was  claimed  the 
limitation  would  run. 

As  to  limitation  in  policy  of  insurance  against 
loss  by  lightning,  see  Comett  v.  Phenix  Ins.  Co. 
67  Iowa,  888,  25  N.  W.  673,  infra,  VI.  And  see 
Jackson  v.  St.  Paul  F.  &  M.  Ins.  Co.  99  N.  Y. 
124,  1  N.  B.  639,  infra,  VII.,  as  to  limitation 
in  fire  and  marine  insurance  policy. 

YI.  What  leill  prevent  or  delay  the  running  of 

the  limitation. 

It  Is  not  designed  under  this  head  to  go  Into 
tbe  subject  of  the  waiver  or  suspeosion  of  a 
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limitation  In  an  Insurance  policy  that  has  com- 
menced to  run.  This  note  Is  confined  to  the 
question  of  when  the  limitation  begins  to  run, 
and  all  that  is  here  intended  to  be  dealt  with 
is  the  question  as  to  what  circumstances  and 
conditions,  happening  at  or  previous  to  the  lime 
the  limitation  would  otherwise  run,  will  prevent 
or  delay  its  running,  or  otherwise  affect  the 
time  of  its  running. 

While  a  limitation  will  not  run  if  it  has  at 
no  time  been  possible  to  sue.  it  may  be  said 
that  no  obstacle  existing  at  tbe  time  a  limita- 
tion in  an  Insurance  policy  would  otherwise  run 
will  prevent  or  delay  Its  running,  unless  it 
creates  an  absolute  legal  impossibility  to  pro- 
ceed. 

Thus,  a  stipulation  in  a  fire-insurance  policy 
that  suit  was  not  to  be  commenced  within  oue 
year  from  the  time  of  loss.  Is  not  a  statule  of 
limitation,  but  a  contract  which  carries  with  it 
the  implication  that  no  difficulty  will  be  Inter- 
posed to  the  due  prosecution  of  a  suit,  and  the 
limitation  thereby  created  will  not  begin  to  run 
so  as  to  bar  a  suit  where  the  officers  of  the  com- 
pany had  absconded,  and  there  was  no  person 
on  whom  service  could  be  made.  Taber  v. 
Royal  Ins.  Co.  (Ala.)  26  So.  252. 

And  a  state  of  war  existing  between  two 
states  In  one  of  which  the  Insurer  resides  while 
the  other  is  the  state  of  the  assured,  prevents 
the  performance  of  a  condition  of  the  contract 
that  no  action  should  be  brought  thereon  unless 
commenced  within  one  year,  and  rebuts  the  pre- 
sumption attaching  to  the  nonperformance 
thereof,  and  prevents  the  running  of  the  limita- 
tion until  tbe  condition  of  war  Is  ended,  and  aft- 
er the  limitation  Is  defeated  by  the  war  suspend 
Ing  it  and  preventing  suit,  the  ordinary  statute 
of  limitation  will  alone  apply.  Phoenix  Ina  Co. 
V.  Underwood,  12  Helsk.  424. 

So,  In  Semmes  v.  City  F.  Ins.  Co.  18  Wall 
158,  20  L.  ed.  400,  Reversing  6  Blatchf.  445,  36 
Conn.  543,  Fed.  Cas.  No.  12,651,  It  was  held 
that  the  disability  of  the  holder  of  an  Insurance 
policy  to  sue  thereon.  Imposed  by  a  state  of  war 
between  the  relative  states  or  countries  of  the 
insurer  and  insured,  relieves  him  wholly  of  the 
consequences  of  not  bringing  suit  within  the 
time  limited  by  stipulation  in  the  policy.  But 
in  this  case  tbe  limitation  had  commenced  to 
run  before  the  war  commenced,  so  that  It  was  a 
case  of  the  suspension  of  the  limitation,  rather 
than  of  the  time  when  it  begins  to  run. 

And  the  ruling  in  Semmes  v.  City  F.  Ina  Ca 
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Durrow8,  74  Iowa,  266,  23  N.  W.  263,  37  N. 
W.  322. 

A  judgment  in  a  Federal  court  ia  oondu- 
Bive  in  a  state  court. 

1  Van  Vlect,  Former  Adjudications,  p.  86 ; 
Wells,  Res  AdjudicaU,  218,  S§  248,  249. 

The  rule  of  res  jtuiicata  extends  to  all  the 
questions  arising  upon  the  trial  or  which 
might  have  been  raised. 

Land  v.  ilcConkey,  76  Iowa,  47,  40  N.  W. 
77;  Oould  v.  Evanwille  d  C.  R,  Co.  91  U.  S. 
533,  23  L.  ed.  418;  Wells,  Res  Adjudicata, 
370,  §  446;  Coffin  v.  Knott,  2  G.  Greene,  584, 
62  Am.  Dec.  637;  Aurora  v.  West,  7  Wall. 
99,  19  L.  ed.  48;  Wilson  v.  Ray,  24  Ind.  169; 
nnhn  V.  Miller,  68  Iowa,  746,  28  N.  W.  61 ; 
Gray  v.  Gray,  34  Ga.  602. 

This  action  was  commenced  two  years, 
nine  months,  and  twenty-two  days  after  the 
fire,  and  this  fact  is  an  absolute  bar  to  the 
action. 


The  limitation  clause  in  the  policy  is  vml- 
id. 

Vore  V.  Hawkey e  Ins.  Co.  76  Iowa,  548,  41 
N.  W.  309 ;  Heusinkveld  v.  Capital  Ins.  Co. 
96  Iowa,  604,  04  N.  W.  694 ;  Heusinkveld  v. 
81.  Paul  F.  d  M.  Ins.  Co.  96  Iowa,  224,  64  N. 
W.  769;  Riddlesbarger  v.  Hartford  Ins.  Co. 
7  Wall.  391,  19  L.  ed.  269;  Peoria,  M.  d  F. 
Ins.  Co.  V.  Whitehill,  26  111.  466;  WiUiams 
V.  Vermont  Mut.  Ins.  Co.  20  Vt.  222;  Port- 
age County  Mut.  F.  Ins.  Co.  v.  West,  6  Ohio 
St.  602;  Hart  v.  Citizens'  Ins.  Co.  86  Wis,  77, 
21  L.  R.  A.  743,  66  N.  W.  332;  State  Ins.  Co. 
V.  Meesman,  2  Wash.  469,  27  Pac.  77. 

The  Code  is  not  applicable  in  case  of  ver- 
dict and  judgment. 

The  limitation  clause  of  the  policy  rests 
in  contract. 

The  statute  has  no  application  whatever 
to  the  case  at  bar,  because  of  the  express  con- 
tract between  the  parties. 


13  Wall.  158,  20  L.  ed.  490,  supra,  was  sanc- 
tioned In  Sands  t.  New  York  L.  Ins.  Co.  50  N.  Y. 
626,  10  Am.  Rep.  535.  the  court  saying  that 
"war  annuls  that  limitation  If  necessary,  and 
the  action  may  be  brought  wholly  Irrespective 
of  that  provision  of  the  policy."  But  this  was 
a  case  of  the  effect  of  war  on  the  nonpayment 
of  premiums. 

But  a  mistake  upon  the  part  of  the  parties 
to  a  flre-insarance  policy  as  to  the  time  when 
the  risk  commenced  does  not  prevent  or  post- 
pone the  running  of  a  limitation  created  by  a 
stipulation  in  the  policy  requiring  suit  to  be 
brought  thereon  within  six  months.  Farmers* 
Mut.  F.  Ins.  Co.  V.  Barr,  04  Pa.  345. 

And  the  minority  of  the  beneficiaries  in  an 
accident-Insurance  policy  does  not  exempt  them 
from  a  stipulation  therein  requiring  any  action 
on  the  policy  to  be  brought  within  one  year  after 
the  right  accrues,  or  prevent  or  delay  the  run- 
ning of  the  limitation,  where  the  stipulation 
contains  no  exception  in  behalf  of  minors. 
Suggs  V.  Travelers'  Ins.  Co.  71  Tex.  579,  1  L.  R. 
A.  847,  9  S.  W.  676. 

Nor  is  a  limitation  in  a  fire-insurance  policy 
created  by  a  stipulation  that  no  suit  should  be 
brought  thereon  unless  commenced  within 
twelve  months  after  the  loss  or  damage  shall 
occur,  prevented  from  running  or  suspended  by 
the  issuance  of  an  injunction  order  restraining 
the  Insurance  company  from  paying,  and  the  in- 
sured from  receiving,  the  loss  or  damage  owing 
under  or  by  virtue  of  the  policy  in  question, 
where  the  contract  contains  no  saving  clause 
of  the  right  of  action  after  the  expiration  of  the 
year,  and  the  insurer  did  not  procure  the  In- 
junction to  be  issued,  and  it  was  not  procured 
with  its  privity  or  consent.  Wilkinson  v.  ITlrst 
Nat.  F.  Ins.  Co.  72  N.  Y.  499,  28  Am.  Rep.  166. 

But  in  Earnshaw  v.  Sun  Mut.  Aid  Soc.  68 
Md.  465.  12  Atl.  884,  it  was  held  that  where  the 
certificate  of  membership  of  a  mutual  aid  soci- 
ety provides  that  suit  for  the  recovery  of  any 
claim  arising  thereunder  must  be  brought  with- 
in six  months  from  the  death  of  the  assured, 
and  that  a  failure  to  bring  it  within  such  time 
shall  work  a  forfeiture  of  all  rights  and  claims 
thereunder,  an  injunction  enjoining  the  society 
from  paying  a  death  claim  thereunder  or  any 
portion  thereof  to  the  beneficiaries,  and  enjoin- 
ing the  beneficiaries  from  receiving  it  or  any 
portion  thereof,  which  stands  until  after  the 
expiration  of  the  six  months'  limitation,  abso- 
lutely removes  the  limitation  so  that  it  cannot 
be  revived  by  a  subsequent  dissolution  of  the 
Injunction  leaving  the  subsequent  right  to  sue 
In  full  force  subject  only  to  the  ordinary  statute 
of  limitations.     But  this  was  clearly  a  case  of 

47  L.  R.  A. 


the  removal  or  suspension  of  the  limitation  as 
distinguished  from  one  as  to  when  it  would  be- 
gin to  run. 

So,  the  fact  that  the  owner  of  property  In- 
sured against  fire  died  before  a  loss,  and  at  the 
time  of  the  loss  and  afterwards  a  contest  was 
pending  which  prevented  the  appointment  of  an 
executor  or  administrator,  does  not  prevent  a 
limitation  of  the  time  to  sue  in  the  policy  from 
running,  where  no  application  was  made  for  the 
appointment  of  a  temporary  adminipf-Tator  to 
give  the  proper  notice  and  bring  suit  within  the 
pi'rlod  stipulated.  Matthews  v.  American  Cent 
Ins.  Co.  154  N.  Y.  449,  89  L.  R.  A.  433,  48  N. 
E.  751,  0  App.  DiT.  339,  41  N.  Y.  Supp.  304. 

And  the  fact  that  the  insured  under  a  fire-in- 
surance policy  was  arrested  on  the  charge  of 
arson  on  the  night  of  the  fire,  and  twice  tried, 
and  finally  discharged,  does  not  prevent  a  limi- 
tation in  the  insurance  policy  by  stipulation 
from  running  from  the  date  of  the  loss,  where 
he  was  released  from  custody  several  months 
previous  to  the  expiration  of  the  term  within 
which  the  condition  of  the  policy  required  suit 
to  be  brought,  and  there  Is  nothing  to  show 
that  the  company  had  anything  to  do  with  his 
arrest.  Edson  v.  Merchants*  Mut.  Ins.  Co.  85 
La.  Ann.  853. 

Nor  does  the  refusal  of  an  insurance  company 
to  pay  a  loss  or  recognize  its  liability  under  a 
policy  relieve  the  insured,  who  Insisted  that  the 
contract  was  In  full  force  at  the  time  of  the  fire, 
from  bringing  action  thereon  within  the  time 
limited  therefor  In  the  policy,  and  does  not  post- 
pone the  running  of  such  limitation.  Farmers* 
Mut.  F.  Ins.  Co.  V.  Barr,  94  Pa.  345. 

So.  mere  negotiations  for  settlement  do  not 
postpone  the  running  of  the  limitation  in  the 
policy.  See  RItch  v.  Masons'  Fraternal  Accl. 
Asso.  99  Ga.  112,  25  8.  E.  101,  supra.  III. 

And  an  attempt  to  settle  a  claim  under  a 
certificate  of  Insurance  in  a  mutual  accident 
association,  containing  a  stipulation  that  no 
action  or  arbitration  shall  be  brought  unless  the 
same  Is  commenced  within  one  year  from  the 
time  of  the  injury,  does  not  postpone  the  period 
of  the  running  of  the  limitation,  where  upwards 
of  five  months  before  its  expiration  the  assured 
was  fully  advised  that  the  insurer  would  not 
pay  the  same,  and  all  attempts  looking  toward 
an  arbitration  or  settlement  had  ceased.  Law 
V.  New  England  Mut.  Acci.  Asso.  94  Mich.  266, 
53  N.  W.  1104. 

And  where  on  presentation  of  claims  for  a 
loss  the  insurance  company  positively  denies 
its  legal  liability,  but,  being  reinsured  for  a 
part  of  the  loss,  expresses  Its  willingness  to  pay 
if  the  reinsuring  companies  will  consent,  which 
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Riddlesbarger  y.  Hartford  Ina.  Co.  7  Wall. 
886,  10  L.  ed.  257 ;  Arthur  v.  Homestead  F. 
Ins,  Co.  78  N.  Y.  462,  34  Am.  Rep.  550;  Key- 
stone Mut.  Ben.  Asso.  v.  N orris,  1 15  Pa.  446, 
8  AU.  038 ;  Molntyre  y.  Michigan  State  Ins. 
Co.  52  Mich.  188,  17  N.  W.  781;  MoElroy  v. 
Continental  Ins.  Co.  48  Kan.  200,  20  Pac 
478;  State  Ins.  Co.  y.  Stoffels,  48  Kan.  205, 
29  Pac.  470;  Hotoard  Ins.  Co.  y.  Hooking, 
116  Pa.  415,  8  Ail.  502;  Hocking  y.  Hotoard 
Ins.  Co.  130  Pa.  170,  18  Atl.  614;  Wilson  y. 
Asltna  Ins.  Co.  27  Vt.  00;  Williams  v.  Ver- 
numt  Mut.  Ins.  Co.  20  Vt.  222;  Cray  v.  Hart- 
ford F.  Ins.  Co.  1  Blatchf .  280,  Fed.  Cas.  No. 
3,375;  Suggs  y.  Travelers'  Ins.  Co.  71  Tex. 
570,  1  L.  R.  A.  847,  0  S.  W.  676;  O'Laughlin 
V.  Union  Cent.  L.  Ins.  Co.  3  McCrary,  545,  11 
Fed.  Rep.  280;  Brown  y.  Roger  Williams  Ins. 
Co.  7  R.  I.  302;  Wilkinson  y.  First  National 
V.  Ins.  Co.  72  N.  Y.  400,  28  Am.  Rep.  166. 


Messrs.'D.  H.  Spragve  and  A«  H.  8tiita« 
nuuiy  for  appellee : 

Whateyer  right  under  the  law  the  defend- 
ant may  have  had  to  <}ue8tion  plaintiff's  dili- 
gence in  the  prosecution  of  his  former  suit, 
or  to  show  he  was  negligent  in  the  prosecu- 
tion of  that  action,  has  been  waived,  and  the 
liability  of  defendant  ia  to  be  determined  up- 
on other  issues. 

Amdt  V.  Hosford,  82  Iowa,  400,  48  N.  W. 
081 ;  McConahey  v.  Griffey,  82  Iowa,  504,  48 
N.  W.  083;  Frice  v.  Baldauf,  82  Iowa,  670, 
46  N.  W.  083,  47  N.  W.  1070. 

The  action  taken  was  not  an  adjudication, 
and  can  under  no  circumstances  be  pleaded 
as  res  judicata. 

Cox  y.  Carrell,  6  Iowa,  350;  Clise  v.  Free- 
borne,  27  Iowa,  280 ;  Boyer  y.  Austin,  54 
Iowa,  402,  6  N,  W.  585;  Atkins  y.  Anderson, 
63  Iowa,  741,  10  N.  W.  323;  Kern  v.  Wilson, 


they  refuse  to  do,  and  all  negotiations  are 
broken  off  nearly  two  months  before  the  expira- 
tion of  the  period  limited  in  the  policy  for  the 
prosecution  of  the  claim,  an  action  brought  aft- 
er the  expiration  of  the  time  limited  will  be 
barred.  Blanks  v.  Hibemla  Ins.  Co.  86  La. 
Ann.  500. 

And  negotiations  for  settlement  of  a  claim 
under  a  certificate  of  membership  of  a  mutual 
benefit  society,  entered  Into  after  the  death  of 
the  Insured,  do  not  extend  the  period  of  limita- 
tion created  by  a  stipulation  In  the  policy  that 
no  action  should  be  brought  thereon,  unless  com- 
menced within  nine  months  next  after  the  death 
of  the  insured,  or  postpone  the  time  when  the 
limitation  will  commence  to  run,  where  the  soci- 
ety refused  to  pay  and  broke  off  negotiations  a 
long  time  before  the  period  of  limitations  ex- 
pired. Shackett  v.  People's  Mut.  Ben.  Soc.  107 
Mich.  65,  64  N.  W.  875. 

In  the  above  ease  Voorhels  v.  People's  Mat. 
Ben.  Sot.  91  Mich.  469,  51  N.  W.  1100,  aupra, 
IV.,  was  distinguished  upon  the  ground  that 
in^that  case  the  parties  were  negotiating  on  the 
subject  of  an  adjustment  of  the  loss  during  the 
whole  period  of  limitation. 

So,  N.  Y.  Code,  I  105,  Code  Civ.  Proc  |  406, 
saving  the  rights  of  parties  under  the  statute 
of  limitations  when  they  are  stayed  by  Injunc- 
tion, applies  only  where  limitation  Is  prescribed 
by  law,  and  has  no  application  where  a  limita- 
tion Is  prescribed  by  the  contract  of  the  par- 
ties, as  In  case  of  a  stipulation  In  an  insurance 
policy  limiting  the  time  within  which  action 
may  be  brought  thereon.  Wilkinson  v.  First 
Nat.  F.  Ins.  Co.  72  N.  Y.  409,  28  Am.  Rep.  166. 

And  Kan.  Code  Civ.  Proc.  |  28,  providing 
that  if  an  action  be  commenced  within  due 
time,  and  a  Judgment  for  the  plalntlif  therein 
be  reversed,  or  If  the  plaintiff  fall  in  such  ac- 
tion otherwise  than  upon  the  merits,  and  the 
time  limited  for  the  same  shall  have  expired, 
the  plaintiff,  or.  If  he  die  and  the  cause  of  action 
survive,  his  representatives,  may  commence  a 
new  action  within  one  year  after  the  reversal 
or  failure,  does  not  apply  to  a  limitation  made 
by  agreement  of  the  parties,  and  will  not  pre- 
vent the  running  from  the  time  of  a  fire  of  a 
limitation  created  by  a  stipulation  In  a  fire-in- 
surance policy  that  no  action  shall  be  brought 
thereon  unless  commenced  within  twelve 
months  next  ensuing  after  the  fire.  McElroy  v. 
Continental  Ins.  Co.  48  Kan.  200,  20  Pac.  478. 

So,  Iowa  Laws  1880,  chap.  211,  Miller's  Code, 
p.  299,  does  not  operate  to  extend  the  time  or 
prevent  the  running  of  a  limitation  created  by 
stipulation  In  a  policy  of  insurance  against  loss 
by  lightning,  providing  that  no  action  shall  be 
maintained  thereon  unless  brought  within  six 
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months  after  the  loss,  where  proof  of  loss  Is 
neither  made  nor  waived  within  the  time  lim- 
ited. Comett  V.  Phenlx  Ins.  Co.  67  Iowa,  388, 
26  N.  W.  678.  And  see  Habrison  v.  HASTroKD 
F.  Ins.  Co. 

As  to  the  question  of  ^he  Insurance  company 
setting  the  limitation  to  running  previous  to  the 
time  it  would  otherwise  begin  to  run  by  refusal 
to  pay,  see  Northwestern  Mut.  Ins.  Co.  v.  Camp- 
bell, 11  Ky.  L.  Rep.  762:  Lents  v.  Teutonia 
F.  Ins.  Co.  96  Mich.  445.  55  N.  W.  993,  supra, 
II.  a,  8;  Alllbone  v.  Fidelity  &  C.  Co.  (Tex. 
Civ.  App.)  32  S.  W.  560,  supra.  III. ;  McConnell 
V.  Iowa  Mut.  Aid  Asso.  79  Iowa,  757,  43  N.  W. 
188,  supra,  IV. 

YII.  To  what  actions  the  Ufnitation  applies. 

To  render  a  limitation  In  an  Insurance  policy 
applicable,  the  action  In  which  It  Is  asserted 
must  have  been  one  on  the  policy  proper  to  re- 
cover for  a  loss,  and  not  an  action  on  a  mere 
collateral  matter  growing  out  of  the  policy. 

Thus,  a  limitation  created  by  a  stipulation 
in  an  Insurance  policy  limiting  the  time  within 
which  an  action  Is  to  be  brought  thereon  does 
not  apply  to  an  action  against  a  stockholder 
of  the  Insurance  company  sued  on  his  statutory 
liability  as  such  stockholder.  Davis  v.  Stewart, 
26  Ohio  St.  643. 

And  a  limitation  of  twelve  months  to  bring 
suit,  provided  for  In  an  Insurance  policy,  Is 
not  applicable  to,  and  does  not  run  against,  a 
proceeding  to  correct  a  manifest  mistake  made 
In  announcing  and  entering  a  verdict  In  an  ac- 
tion brought  within  the  limitation,  as  such  a 
proceeding  Is  not  an  action  on  the  poIlcy>  Ham- 
burg-Bremen F.  Ins.  Co.  V.  Pelzer  Mfg.  Co.  42' 
U.  S.  App.  123.  76  Fed.  Rep.  479,  22  C.  C.  A. 
288. 

Nor  does  a  condition  Indorsed  on  an  Insur- 
ance policy,  that  any  proceedings  to  be  taken 
against  the  company  thereon  with  respect  to 
any  loss  sustained  by  the  assured  shall  be  In- 
stituted within  six  months  after  such  loss  shall 
happen,  apply  to  a  case  where  the  company  re- 
fused to  complete  the  policy  and  a  bill  was  filed 
to  compel  them  to  execute  It  or  pay  the  amount 
of  the  loss  sustained  by  reason  of  the  destruc- 
tion by  fire  of  the  insured  property.  Pen  ley  v. 
Beacon  Aasur.  Co.  7  Grant,  Ch.  (U.  C.)  130. 

And  a  limitation  In  an  Insurance  policy 
against  bringing  suit  thereon  unless  commenced 
within  six  months  from  the  happening  of  the 
loss  does  not  apply  where  an  action  at  law  was 
brought  within  the  time  limited,  to  a  bill 
brought  In  aid  thereof  for  the  purpose  of  re- 
forming the  policy,  as  such  a  bill  Is  not  a  suit 
upon  the  policy  within  the  meaning  of  the  llml- 
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82  Iowa,  407,  4iB  K.  W.  010;  Oummer  v.  Om- 
TO,  50  Wis.  247,  6  N.  W.  885;  Qowan  ▼.  flofi- 
9on,  56  WiB.  341,  13  N.  W.  238;  Qate9  v. 
.Parmly,  03  Wis.  204,  66  N.  W.  258;  Bentoare 
V.  /^tne  V^aZZefy,  53  Wig.  627,  10  N.  W.  605; 
lioberU  v.  Hamilton,  56  Iowa,  683,  10  N.  W. 
236 ;  Keokuk  d  N.  W.  R,  Co.  v.  Donnell,  77 
Iowa,  221,  42  N.  W.  176;  Linton  v.  Crosby, 
61  Iowa,  401,  16  N.  W.  342. 

To  constitute  a  good  defense  on  a  plea  of 
rcn  judicata  the  judgment  must  be  upon  the 
merits,  and  not  upon  mere  technicalities. 


21  Am.  4  Eng.  Ene.  Law,  p.  182;  Canmmy 
T.  Hoober,  5  Pa.  305. 

The  defense  of  the  statute  of  limitation  is 
an  affirmative  one,  and  the  party  pleading  it 
must  show  facts  constituting  the  bar. 

Harlin  v.  Stevenson,  30  Iowa,  371 ;  Tred' 
way  T.  McDonald,  51  Iowa,  663,  2  N,  W.  567. 

The  election  to  arbitrate  on  the  part  of  the 
company  was  between  October  4  and  15, 
1892. 

To  elect  to  arbitrate  a  loss  is  a  waiver  of 
proof  of  loss. 


tation.     Roaenbaum  v.  Council  Bluffs  Ins.  Co. 
87  Fed.  Rep.  724,  3  L.  R.  A.  180. 

And  tho  limitation  In  a  flre-lnsurance  pol- 
icy containing  a  stipulation  that  no  action  shall 
be  brought  thereon  unless  comineDced  within 
twelve  months  next  after  the  fire  shall  occur 
does  not  run,  and  creates  no  bar  in  an  action 
at  law  to  recover  for  money  paid  as  premiums 
on  such  policy  upon  the  ground  that  the  assured 
held  but  a  mortgage  Interest  In  the  property  In- 
sured, while  the  policy  was  issued  to  him  as  the 
absolute  owner,  as  such  action  Is  not  based  upon 
the  policy,  but  is  founded  on  the  theory  that  the 
policy  was  void  and  In  effect  no  policy.  Waller 
▼.  Northern  Assur.  Co.  64  Iowa,  101,  10  N.  W. 
865. 

So,  a  clause  in  a  flre-lnsurance  policy  limiting 
the  time  within  which  an  action  may  be  brought 
thereon  la  not  available  as  a  defense  In  an  ac- 
tion thereon  against  the  Insurance  company, 
where  the  loss  has  been  adjusted  and  the  com- 
pany has  agreed  to  pay  a  certain  sum  In  con- 
sideration of  the  surrender  by  the  assured  of  his 
policy,  as  the  action  is  not  upon  the  policy,  but 
upon  the  independent  agreement.  Smith  v. 
Glen's  ITalls  Ins.  Co.  62  N.  Y.  86. 

And  the  rule  is  the  same  where  there  was  a 
controversy  between  the  Insurer  and  insured 
as  to  liability,  which  was  adjusted,  as  the  ad- 
justment Is  a  new  and  different  contract  from 
that  contained  in  the  policy,  to  which  the  gen- 
eral statute  of  limitations  only  would  apply. 
German  F.  Ins.  Co.  v.  Carro^,  21  111.  App.  631. 

Nor  is  a  stipulation  In  a  life-insurance  policy 
that  no  suit  shall  be  brought  thereon  after  six 
months  from  the  death  of  the  insured  a  bar  to 
an  action  thereon,  when  It  appears  from  compe- 
tent evidence  that  the  insured  and  the  superin- 
tendent of  the  insurance  company  had  agreed 
as  to  the  amount  to  be  paid,  and  the  superin- 
tendent had  promised  that  the  money  should  be 
paid  as  soon  as  he  could  get  it  from  the  com- 
pany, and  that  the  superintendent  had  the  pow- 
er to  make  such  an  agreement.  Metropolitan 
L.  Ins.  Co.  V.  Dempsey,  72  Md.  288,  10  Atl.  642. 

And  such  a  stipulation  that  no  action  can  be 
maintained  on  the  policy  unless  brought  within 
twelve  months  after  the  fire  does  not  apply  to 
an  action  to  enforce  an  agreement  for.  a  com- 
promise between  Uie  parties,  made  after  the 
destruction  of  the  property.  Hanover  F.  Ins. 
Co.  V,  Hatton  (Ky.)  55  S.  W.  681. 

And  a  by-law  of  a  mutual  Insurance  company, 
subject  to  which  its  policies  were  made,  provid- 
ing that  upon  notice  of  loss  the  directors  shall 
proceed  to  determine  and  pay  the  amount  there- 
of, but  that  if  the  assured  should  not  acquiesce 
In  their  determination  any  action  for  the  loss 
claimed  must  be  brought  within  four  months 
after  such  determination,  though  creating  a 
limitation  against  an  action  on  the  policy  unless 
commenced  within  four  montha  does  not  pre- 
vent the  assured  from  commencing  action  after 
that  time  for  the  amount  determined  by  the  di- 
rectors :  and  where  action  is  brought  after  the 
expiration  of  the  period  of  limitation  upon  the 
policy,  and  the  company  admits  the  loss  and  al- 
leges the  determination  of  the  amount  by  the  dl-  | 
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rectors,  relying  upon  the  limitation,  the  assured 
may  amend  by  declaring  for  the  amount 
so  determined,  and  take  Judgment  therefor  with- 
out further  trial.  Amesbury  v.  Bowditch  Mat. 
F.  Ina  Co.  6  Gray,  506. 

So,  to  be  applicable,  the  limitation  asserted 
must  have  been  in  a  policy  of  insurance  on  the 
property  or  thing  Itself,  or  an  ascertained  inter- 
est, or  one  which  is  readily  ascertainable.  It 
will  not  apply  if  the  policy  Is  on  an  unasoer^ 
talned  interest  where  it  will  take  a  period  of 
time  equal  to  the  limitation  to  ascertain  it 

Thus,  where  an  insurance  company  grants  a 
policy  upon  the  interests  of  a  holder  of  a  me- 
chanic's Hen,  it  does  so  subject  to  the  unavoid- 
able delay  in  the  Judicial  ascertainment  of  the 
value  of  that  Interest  If  a  loss  should  occur,  and 
a  stipulation  in  such  a  policy  that  action  shall 
not  be  brought  thereon  unless  commenced  with- 
in the  lapse  of  a  certain  time,  as  one  year,  does 
not  begin  to  run  so  as  to  bar  an  action  until 
such  interest  has  been  ascertained.  Longfaurst 
T.  Star  Ina  Co.  10  Iowa,  864. 

And  a  limitation  in  a  fire  insurance  policy,  in 
which  it  is  stipulated  that  no  action  shall  be 
brought  thereon  unless  commenced  within 
twelve  months  next  after  the  loss,  is  Inopera- 
tive, and  will  not  i-un  against  the  assured, 
where  his  interest  was  a  mechanic's  Hen,  and 
the  conditions  of  the  policy  were  such  that  he 
was  required  before  the  commoicement  of  his 
suit  on  the  policy  to  prove  the  value  of  his  in- 
terest In  the  building  insured,  and  he  pursued 
his  remedy  with  diligence,  but  was  unable  to  ac- 
complish it  within  a  year.  Stout  v.  City  F. 
Ina  Co.  12  Iowa,  871,  70  Am.  Dec.  530. 

So,  a  six  months'  limitation  of  time  to  sue,  in 
a  fire-insurance  policy,  cannot  be  held  to  apply 
to  a  mortgagee,  where  another  provision  of  the 
policy  is  especially  made  applicable  to  such 
mortgagee,  requiring  him  to  do  an  act 
which  would  preclude  his  suing  on  the  policy 
within  the  six  montha  Dwelling  House  Ina 
Co.  V.  Kansas  Loan  ft  T.  Co.  5  Kan.  App.  137. 
48  Pac.  801. 

And  a  limitation  created  by  a  stipulation  In 
an  insurance  policy  that  no  suit  or  action 
against  the  company  upon  the  policy  shall  be 
sustained  unless  commenced  within  six  months 
after  the  loss  or  damage  shall  occur  Is  of  no  ef- 
fect, and  will  not  prevent  the  ordinary  statute 
of  limitations  from  applying,  where  the  policy 
was  issued  on  the  interest  of  a  mortgagee,  and 
it  contained  a  clause  requiring  the  mortgagee 
to  first  exhaust  the  primary  security  before  he 
could  recover  the  amount  of  insurance,  as  it 
would  take  him  more  than  the  time  limited  to 
foreclose  his  mortgage,  the  two  clauses  being 
therefore  inconsistent.    Ibid, 

And  a  clause  in  a  fire-insurance  policy  on  the 
Interest  of  a  mortgagee,  which  contemplates  the 
adoption  of  all  the  proceedings  necessary  to  ob- 
tain from  the  original  security  the  payment  of 
the  debt  to  which  the  policy  relatea  and  that 
the  insurance  company  should  be  called  upon  to 
pay  only  such  sum  as  cannot  be  thus  collected, 
is  wholly  Inconsistent  with  a  covenant  requlr> 
Ing   the   commencement   of  an   action    within 
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Home  F.  Ins,  Co.  T.  Bean,  42  Neb.  687,  OG 
N.  W.  007 ;  WaOcer  r.  Gfemum  /n«.  Co.  61 
Kan.  725,  33  Pac  607. 

Code  1873,  8  2537  (McClain'e  Anno.  Code, 
S  3742 ) ,  should  be  ma4e  to  apply  to  any  case 
wliere  the  party  fails  in  the  proeecutlon 
through  no  negligence  of  his  own. 

Archer  v.  Chicago,  B.  d  Q,  R.  Co,  66  Iowa, 
612,  22  N.  W.  804;  Kern  v.  Wilson,  82  Iowa, 
412,48  N.  W.  010;  Qummer  v.  Omro,  60 
Wis.  247,  6  N.  W.  886;  Qotoon  ▼.  Hanson,  66 
Wis.  341,  13  N.  W.  23Sr  Gates  v.  Partnly,  03 
Wis.  204,  66  N.  W.  268;  Jacobs  y.  Bt,  Paul 
F.  d  M.  Ins,  Co.  86  Iowa,  146,  63  N.  W.  101. 


Tlie  application  ol  S  3742  to  limiUtiou4  in 
inforance  contracts  is  supported  both  upon 
principle  and  reason.  The  laws  of  a  state 
enter  Into  and  become  a  part  of  every  oon- 
tract  made  in  the  state. 

Rorer,  Interstate  Law,  46,  48,  62,  63 ;  Lef- 
fingioell  v.  Warren,  2  Black,  600,  603,  17  L. 
ed.  261,  2G2. 

Deemer,  J.,  delivered  the  opinion  of  the 
court: 

The  policy  in  suit  wae  issued  on  the  18th 
day  of  June,  1800,  and  the  fire  occurred  on 
the  4th  day  of  October,  1802.     On  the  16th 


twelve  months,  as  the  enforcement  of  the  de- 
mand secured  by  mortgage  might  involve  years 
of  litigation  before  the  defendant's  liability 
would  accrue,,  and  does  not  therefore  apply  to 
the  case  of  Insurance  of  the  Interest  of  a  mort- 
gagee.    Hay  V.  Star  F.  Ina  Co.  18  Hun,  406. 

And  a  fire  insurance  company  which  has  in* 
■ured  mortgaged  premises,  and  which  purchases 
and  takes  an  assignment  of  a  first  mortgage 
thereon  within  a  year  after  a  loss  by  fire,  can- 
not, in  a  suit  by  a  purchaser  of  the  premises  un- 
der a  second  mortgage,  brought  to  have  the  first 
mortgage  declared  paid  and  removed  as  a  cloud 
upon  his  title  on  the  ground  that  it  was  satis- 
fled  by  the  payment  due  under  the  policy,  set 
np  as  a  defense  that  suit  was  net  brought  upon 
the  policy  within  a  year  in  accordance  with  a 
limitation  therein,  as  the  company  has  taken 
the  place  of  the  holder  of  the  flrst  mortgage 
whose  duty  It  was  to  recover  the  money  due  on 
the  policy  to  the  amount  of  his  mortgage.  Pear- 
man  V.  Gould,  42  N.  J.  Bq.  4,  6  Atl.  811. 

See  also  Anderson  v.  Saugeen  Mut.  F.  Ina  Co. 
18  Out.  Rep.  365,  supra,  II.  b,  2. 

So,  the  ordinary  limitation  stipulated  for  in 
an  Insurance  policy  has  been  held  to  be  Inappli- 
cable to  the  contract  of  reinsurance. 

Thus  a  limitation  in  a  fire  and  marine  insur- 
ance policy  created  by  a  stipulation  that  no  ac- 
tion shall  be  maintained  thereon  until  after  an 
award  made  as  specified  therein,  nor  unless 
commenced  within  twelve  months  after  the  loss, 
Is  not  applicable  to,  and  does  not  run  against, 
a  contract  of  reinsurance.  Jackson  v.  St.  Paul 
F.  &  M.  Ins.  Co.  00  N.  Y.  124,  1  N.  B.  530. 

At  any  rate,  under  a  stipulation  in  a  policy 
of  reinsurance  of  a  fire  risk  providing  that  suit 
cannot  be  maintained  thereon  unless  commenced 
within  twelve  months  next  after  the  loss.  If  it 
applies  at  all  to  such  a  policy,  the  twelve 
months  are  to  be  reckoned,  not  from  the  time  of 
the  loss,  but  from  the  time  the  reinsured  com- 
pany paid  the  loss  under  the  original  policy  Is- 
sued by  it,  as  the  loss  which  the  stipulation  re- 
fers to  must  be  taken  to  be  that  which  accrued 
to  the  party  indemnified  when  it  made  payment 
to  discharge  its  liability.  Royal  Ina  Co.  v. 
Vanderbllt  Ina  Co.  102  Tenn.  264,  52  S.  W. 
168. 

The  term  **loes  or  damage  shall  occur,*'  in  a 
limitation  In  an  insurance  policy  prohibiting 
the  commencement  of  suit  thereon  unless  com- 
menced within  twelve  months  next  after  any 
loss  or  damage  shall  occur,  where  the  policy  Is 
one  of  reinsurance,  can  only  be  taken  to  refer  to 
the  casualty  Insured  against,  and  runs  from 
that  time,  and  does  not  refer  to  the  loss  or  dam- 
age suffered  by  the  first  insurer,  so  that  the 
limitation  would  only  run  from  the  time  of  Its 
payment  Provincial  Ins.  Co.  v.  iEtna  Ins.  Co. 
16  U.  C.  Q.  B.  135. 

See  also  Rogers  v.  ^tna  Ins.  Co.  76  Fed.  Rep. 
606,  supra,  V. 

VIII.  Bummary. 

The  question  In  this  note  Is  wholly  one  of  the 
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construction  to  be  placed  on  the  stipulation 
usually  Inserted  in  Insurance  policies,  that  no 
action  shall  be  maintained  thereon  unless  com- 
menced within  a  designated  period  after  loss 
or  after  the  casualty.  This  question  has  given 
rise  to  an  Irreconcilable  conflict  of  authority. 
Perhaps  a  majority  of  the  courts  have  adopted 
the  rule  that  as  the  language  of  the  stipulation 
is  that  of  the  insurance  company  It  is  to  be 
construed  most  favorably  to  the  insured,  and 
that  as  the  policy  also  usually  contains  stipu- 
lations postponing  the  right  to  sue  thereon,  the 
parties  are  not  to  be  deemed  to  have  intended 
that  the  limitation  of  the  time  to  sue  should 
run  during  the  time  that  suit  Is  prohibited,  but 
that  the  two  classes  of  stipulations  should  be 
construed  together  so  as  to  fix  the  time  of  the 
beginning  to  run  of  the  limitation  at  the  point 
of  time  at  which  suit  might  be  brought  on  the 
policy,  thus  giving  the  insured  the  whole  period 
limited,  during  any  moment  of  which  he  would 
be  entitled  to  sue. 

A  large  number  of  well-considered  cases,  how- 
ever, have  construed  stipulations  limiting  the 
time  to  sue  on  insurance  policies  literally,  giv- 
ing them  full  effect  without  reference  to  the 
other  stipulations  in  the  policy,  holding  that  In 
all  cases  the  limitation  begins  to  run  at  the 
time  of  the  fire  or  other  casualty  Insured 
against.  Some  of  the  cases,  as,  for  example, 
those  of  New  York,  have  recognized  a  distinc- 
tion with  reference  to  fire-insurance  policies  be- 
tween limitation  of  the  right  to  sue  to  a  des- 
ignated period  after  loss  and  to  a  designated 
period  after  the  fire,  holding  In  the  one  case 
that  the  time  of  loss  means  the  time  when  the 
loss  becomes  due  and  payable  and  actionable, 
and  in  the  other  case  that  the  time  of  the  fire 
can  mean  nothing  but  the  actual  date  upon 
which  the  fire  occurred.  But  most  of  the  courts 
which  have  postponed  the  running  of  the  limita- 
tion until  the  loss  becomes  due  and  payable  have 
done  so  irrespective  of  whether  the  limitation 
was  from  the  time  of  loss  or  from  the  time  of 
the  fire,  holding  that  for  the  purpose  In  question 
the  two  expressions  mean  the  same  thing,  and 
that  either  stipulation  Is  to  be  construed  rela- 
tively with  the  other  stipulations  in  the  policy. 

With  reference  to  accident,  life,  and  marine, 
and  other  Insurance  policies,  while  the  language 
of  the  limitation  clause  Is  necessarily  some- 
what different,  and  while  the  cases  are  not  so 
numerous  as  with  reference  to  fire  insurance, 
the  same  conflict  exists  as  between  the  literal 
construction  of  the  limitation  clause  on  the  one 
side,  and  its  construction  In  connection  with 
other  stipulations  postponing  the  time  when  the 
claim  shall  become  due  and  payable  on  the  other 
side,  and  It  would  appear  generally  that  the 
courts  adopting  one  side  or  the  other  of  the 
question  of  literal  construction  or  relative  con- 
struction with  reference  to  flre  insurance,  have 
adopted  the  same  side  of  the  controversy  with 
reference  to  other  insurance. 

F>  H.  0. 
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day  of  January,  1893,  p^niutiiT  commenced 
Buit  on  the  policy  in  the  district  court  of  the 
county  of  Louisa.  The  defendant  removed 
this  action  to  l^e  Federal  court,  and  on  the 
27  th  day  of  January,  1894,  a  trial  was  had, 
resulting  in  a  directed  verdict  for  the  de- 
fendant. Thereafter,  and  on  the  29th  day  of 
May,  1894,  plaintiff  commenced  another  ac- 
tion upon  tne  policy  in  the  Federal  court. 
To  the  last-named  petition,  defendant  filed  a 
demurrer.  This  demurrer  was  sustained  on 
the  5th  day  of  July,  1894.  Thereupon  plain- 
tiff amended  his  petition,  and  on  the  same 
day  dismissed  his  action,  without  prejudice. 
On  the  25th  day  of  July,  1894,  plaintiff  com- 
menced this  action  upon  the  same  policy  in 
the  district  court  of  Louisa  county,  Iowa; 
and  at  the  trial  which  was  had  on  the  20th 
day  of  September,  1895,  recovered  judgment 
in  the  sum  of  $1,999,  and  this  appeal  fol- 
lowed. 

1.  The  first  point  relied  upon  by  appel- 
lant is  that  the  judgment  rendered  by  the 
Federal  court  on  the  27th  day  of  January, 
1894,  is  res  judicata.  That  case  was  tried 
to  a  jury,  and  resulted  in  a  directed  verdict 
for  the  defendant.  The  record  of  the  judg- 
ment rendered  upon  the  verdict  is  as  fol- 
lows: "This  day,  this  cause  comins  on  to 
be  heard  upon  the  motion  of  the  defendant 
heretofore  filed,  come  the  parties,  attorneys, 
and  jury  theretofore  impaneled;  and,  the  ar- 
gument of  counsel  being  completed,  upon 
consideration  thereof  by  tne  court,  the  court 
found  that  the  suit  was  prematurely  brought 
under  the  statutes  of  Iowa,  and  thereupon 
sustains  the  said  motion,  because  the  action 
was  commenced  on  the  16th  day  of  January, 
1893,  contrary  to  the  provisions  of  the  stat- 
ute of  Iowa,  S  3,  chap.  211,  of  the  Acts  of 
the  18th  General  Assembly,  and  thereupon  di- 
rected the  jury  to  return  a  verdict  for  the  de- 
fendant, which  they  thereupon  did,  in  words 
and  figures  following,  to  wit:  *We,  the  jury, 
by  the  direction  of  the  court,  find  for  the  de- 
fendant [Signed]  W.  £.  Steadman,  Fore- 
man.'  It  is  thereupon  ordered,  considered, 
and  adjudged  that  the  defendant  have  and 
recover  of  the  plaintiff  the  costs  of  this  suit, 
taxed  at  $10.45,  and  the  clerk  is  directed  by 
consent  of  parties  to  tax,  as  a  part  of  the 
costs  herein,  the  reporter's  fees  herein,  at 
$10.  each  party  to  pay  one  half  thereof." 
Appellee  says  that  the  judgment  and  the  ver- 
dict, when  construed  with  reference  to  this 
record,  clearly  show  that  the  action  in  the 
Federal  court  was  abated,  and  not  tried  up- 
on its  merits,  and  that  it  is  no  bar  to  this 
proceeding.  Our  Code  provides  that,  "where 
matter  in  abatement  is  plead  in  connection 
\nth  other  matter  not  such,  the  finding  of 
the  jury  or  court  must  distinguish  between 
matter  in  abatement  and  matter  in  bar,  and 
the  judgment  must,  if  it  is  rendered  on  the 
matter  in  abatement,  and  not  on  the  merits, 
so  declare."  Code,  |  2851.  This  section  has 
been  given  a  somewhat  liberal  interpretation, 
and  we  have  heretofore  held,  in  effect,  that  if 
it  fairly  and  reasonably  appears  from  the 
record  that  there  was  no  trial  upon  the  mer- 
its, and  that  the  judgment  was  upon  a  plea 
in  abatement,  it  will  not  be  treated  as  a  bar 
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to  another  action  for  the  same  cause.  Vid€ 
Uoyer  v.  Austin,  54  Iowa,  402,  6  N.  W.  585; 
Atkins  V.  Andersim,  63  Iowa,  741,  19  N.  W. 
323;  Kern  v.  Wilson,  82  Iowa,  407,  48  N.  W. 
919.  It  clearly  I4>pear8  from  the  judgment 
entry  heretofore  set  out  that  the  court  found 
that  the  suit  was  prematurely  brought,  and 
for  that  reason  directed  the  jury  to  return  a 
verdict  for  the  defendant  The  idea  that  the 
verdict  and  judgment  were  upon  the  merits 
is  distinctly  n^atived.  No  citation  of  au- 
thority is  need^  to  show  that  a  judgment 
upon  a  plea  in  abatement  is  no  bar  to  another 
action. 

2.  The  defense  of  another  suit  pending  is 
not  relied  upon  here,  and  we  give  it  no  atten- 
tion. 

3.  The  p|olicy  in  suit  contained  this  among 
other  provisions :  "No  suit  or  action  on  this 
policy,  for  the  recoveiy  of  anv  claim,  shall  be 
sustainable  in  any  court  of  law  or  equity 
until  after  full  compliance  by  the  insured 
with  all  the  foregoing  requirements,  nor  un« 
less  commenced  within  twelve  months  next 
after  the  fire."  Defendant  claims  that  this 
provision  is  a  bar  to  plaintiff's  action.  It 
will  be  noticed  that  this  action  was  com- 
menced two  years,  nine  months,  and  twenty- 
one  days  after  the  fire,  and  more  than  two 
years  and  six  months  after  the  ninety  days 
in  which  plaintiff  must  have  given  notice  and 
proofs  of  loss.  Such  a  stipulation  as  that 
contained  in  this  policy  is  valid  in  e^ry 
state  in  the  Union  save  Indiana.  See  Oar- 
ter  V.  Humboldt  F.  Ins,  Co.  12  Iowa,  287; 
Vore  V.  Hawheye  Ins,  Co.  76  Iowa,  548,  41  N. 
W.  309 ;  Moore  v.  State  Ins.  Co.  72  Iowa,  414, 
34  N.  W.  183;  Heusinkveld  v.  Capital  /m. 
Co.  95  Iowa,  504,  64  N.  W.  594 ;  RiddUssbar- 
ger  v.  Hartford  Ins.  Co,  7  Wall.  391, 19  L.  ed. 
269 ;  Peoria,  U.  d  F,  Ins.  Co.  v.  Whitehill,  25 
III.  466;  and  cases  cited  in  2  Wood,  Ins.  { 
460.  There  is  no  claim  that  tiiis  condition 
has  been  waived;  hence  plaintiff's  action  is 
barred,  unless  there  be  something  in  his 
claim  that  S  2537  of  the  Code  applies.  That 
section  is  found  in  chapter  2  of  tiUe  17  of 
the  Code  of  1873,  relating  to  limitation  of  ac- 
tions, and  is  as  follows :  "If  after*  the  com- 
mencement of  an  action  the  plaintiff  fail 
therein  for  any  cause  except  negligence  In 
its  prosecution,  and  a  new  suit  be  brought 
within  six  months  thereafter,  the  second  suit 
shall,  for  the  purposes  herein  contemplated,  be 
deemed  a  continuation  of  the  first"  Stat- 
utes similar  to  this  exist  in  many  of  the 
states,  and  the  question  has  frequently  arisen 
whether  such  a  statute  is  applicable  to  a 
contract  limitation  such  as  Uie  one  in  the 
policy  in  suit.  The  general  tenor  of  the  an- 
thorities  is  to  the  effect  that  it  does  not,  for 
the  reason  that  the  rights  of  the  parties  arise 
out  of  contract  which  relieves  them  from  the 
general  limitations  of  the  statute,  and  as  a 
consequence  from  its  exceptions  also.  See 
Riddlesharger  v.  Hartford  Ins.  Co.  7  Wall 
386,  19  L.  ed.  257 ;  Arthur  v.  Homestead  F. 
Ins,  Co.  78  N.  Y.  462,  34  Am.  Rep.  660;  Key- 
stone Mut.  Ben.  Asso,  v.  Norris,  116  Pa.  446, 
8  Atl.  638;  MoElroy  v.  Continental  Ins,  Co. 
48  Kan.  200,  29  Pac.  478 ;  Molntyre  v.  MioK-^ 
igan  State  Ins.  Co.  62  Mich.  188,  17  N.  W. 
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781;  Hooking  v.  Howard  Ina.  Oo.  130  Pa. 
170,  18  Atl.  614;  WiUon  y.  ^tna  Ina.  Oo,  27 
Vt.  09;  May,  Ins.  9  483. 

These  lurtJier  considerationa  make  it  clear 
to  our  mindB  that  the  statutory  exception 
does  not  apply.  The  section  quoted  says  in 
express  terms  that  the  seoond  suit  shall,  for 
the  purposes  (therein)  contemplated,  be 
deemed  a  continuation  of  the  first.  What 
are  the  purposes  therein  contemplated? 
Manifestly,  the  statutory  limitation,  not  one 
created  by  contract  of  the  parties.  Again, 
the  statute  says  that  the  second  suit  shall  be 
deemed  a  continuation  of  the  first.  If  it  is 
so  regarded,  and  the  plaintiff  is  allowed  tore- 
cover,  we  have  the  strange  anomaly  of  a 
plaintiff  being  allowed  to  recover  in  an  action 
which  was  confessedly  prematurely  brought. 
Such  an  c^ect  was  not  contemplated  by  the 
legislature,  and  such  a  construction  is  en- 
tirely untenable.  We  do  not  think  this  stat- 
ute has  any  application  to  the  contract  limi- 
tations provided  in  the  policy.  Appellee  .^s• 
serts  with  confidence  that  we  have  already 
committed  ourselves  to  the  doctrine  that  the 
statute  is  applicable  to  contract  limitations, 
and  he  cites  tne  cases  of  Jacobs  v.  St.  Paul  F. 
di  M.  Ina.  Co.  86  Iowa,  145,  53  N.  W.  101,  and 
Archer  v.  Chicago,  B.  d  Q.  R.  Co.  65  Iowa, 
612,  22  N.  W.  894.  It  is  true,  we  said  in  the 
Jacobs  Case,  that  the  condition  in  the  policy 
and  the  statute  must  be  construed  together; 
but  this  statement  was  made  with  reference 
to  the  peculiar  facts  of  that  case.  Timely 
action  was  brought  upon  the  policy  in  that 
case.  Durins  the  trial,  a  mistake  in  the  de- 
scription of  the  property  was  discovered,  and 
plaintiff  filed  a  substituted  petition,  asking 
reformation.  This  relief  was  granted. 
Thereafter  plaintiff  commenced  a  suit  in  eq- 
uity, based  upon  the  policy  as  reformed,  and 
in  the  petition  recited  the  facts  as  to  the  mis- 
take in  the  policy,  the  action  to  reform,  and 
certain  other  things  as  an  excuse  for  his  de- 
lay in  commencing  his  suit.  This  last  action 
was  the  one  appalled  to  this  court,  and  the 
statement  we  have  quoted  from  the  opinion 
has  reference  to  this  state  of  facts.  It  dif- 
fers from  the  case  at  bar  in  two  essential  par- 
ticulars. Here  the  original  action  was  pre- 
maturely brought;  there  the  action  was  timely. 
Here  the  defendant  did  nothing  but  insist  up- 
on its  strict  legal  rights ;  there  it  denied  the 
issuance  of  a  policy  upon  the  property  de- 
stroyed, and  compelled  plaintiff  to  resort  to 


an  equitable  suit  for  reformation  before  h« 
could  recover,  and  suit  was  brought  on  the 
policy  as  reformed  within  thirty  days  after 
the  decree  was  rendered.  Moreover,  it  af- 
firmatively appears  from  the  opinion  that 
the  question  as  to  the  inapplicability  of  9 
2537  was  not  raised;  and  tne  statement  we 
have  quoted  is  practically  all  that  is  said  re- 
garding the  nuitter.  The  Archer  Case  in  no 
manner  decides  the  question.  This  statement 
appearing  therein,  "This  section  does  not  en- 
large or  extend  the  statute  of  limitations  but 
simply  provides  that  another  action  may  be 
brought  and  maintained  if  the  original  ac- 
tion could  have  been  brought  and  maintained 
if  commenced  at  that  time,"  has  reference  to 
§  2844  of  the  Code,  and  not  to  9  2537 ;  and 
what  is  said  regarding  9  2537  relates  to  the 
ordinary  statutes  of  limitations.  In  the 
cases  of  Heusinhveld  v.  Capital  Ins.  Co,  05 
Iowa,  504,  64  N.  W.  594,  and  Wilhelmi  v. 
DCS  Monies  Ins.  Co.  (Iowa)  68  N.  W.  782, 
we  assumed,  without  deciding,  that  f  2537  ap- 
plied to  contract  limitations,  but  in  each 
ease  we  held  that  the  statute  did  not  save  the 
action.  A  rehearing  has  been  granted  in  the 
Wilhelmi  Case,  and  it  is  no  longer  authority. 
In  the  HetAsinkveld  Case  we  said,  in  effect, 
that  it  was  unnecessary  to  decide  the  ques- 
tion, for  plaintiff  was  guilty  of  such  negli- 
gence as  barred  him  of  relief.  In  no  ease, 
then,  unless  it  may  be  in  Jacobs  v.  St.  Paul 
F.  d  M.  Ins.  Co.,  have  we  squarely  decided 
the  question  presented  by  this  record ;  and  if 
it  be  said  that  the  Jacobs  Case  is  in  point, 
and  holds  to  a  contrary  doctrine  from  thai 
announced  in  this  opinion,  it  is  to  that  extent 
overruled.  The  record  in  this  case  clearly 
shows  that  plaintiff  failed  in  his  original 
suit  because  of  negligence  in  prematurely 
prosecuting  it.  No  excuse  for  his  haste  is 
shown.  In  view  of  these  facts,  we  might  well 
have  found  that  he  did  not  bring  himself  with- 
in the  statute,  and  abstained  from  deciding 
tiie  point  as  to  the  applicability  of  the  stat- 
ute relied  upon  to  such  cases.  We  have 
thought  it  advisable,  in  view  of  the  great 
number  of  cases  which  are  continually  aris- 
ing, where  it  is  sought  to  make  this  statute 
applicable,  to  authoritatively  decide  the  ques- 
tion, and  thus  put  it  at  rest.  Our  conclusion 
is  that  this  statute  does  not  apply,  as  a  gen- 
eral rule,  to  limitations  by  contract;  and  it 
follows  that  plaintiff's  action  is  barred. 
Reversed. 


NEW  YORK  COURT  OF  APPEALS. 


Mary  SULLIVAN,  Admrx.,  etc.,  of  Annie  E. 
Harten,  Deceased,  Respt., 

V. 

Carroll  DUNHAM  et  al.,  Appta. 

(161  N.  Y.  290.) 

One  Dvlio  explodes  a  blast  vpoB  bis  ovm 
land,  and  thereby  causes  a  piece  of  wood  to 

NoTi. — As  to  the  duty  of  a  person  engaged  in 
blasting  with  respect  to  the  safety  of  others, 
see  Blackwell  v.  Moorman  (N.  C.)  17  L.  B.  A. 
729,  and  note;  also  Mitchell  v.  Prange  (Mich.) 
34  L.  B.  A.  182. 
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fall  upon  a  person  lawfully  traveling  in  a  pub- 
lic highway,  is  liable  as  a  trespasser  for  the 
Injury  thus  Inflicted,  although  the  blast  is 
fired  for  a  lawful  purpose  and  without  negli- 
gence or  want  of  skill. 

(January  9,  1900.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme 0>urt,  Second  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Westchester 
Coun^  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  the  alleged 
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wraigfttl  kUliBg  of  plmintiira  intotUttt.  Af- 


Statem«at  by  Vaaiiy  J. : 

On  the  10th  of  June,  1895,  Annie  K  Har- 
ten,  the  plaintifTe  inteetate,  a  young  lady 
nineteen  years  of  age,  while  traveling  on  a 
public  highway  near  the  Tillage  of  Irving- 
ton,  in  the  county  of  Westchester,  was  killed 
by  a  blow  from  a  section  of  a  tree  which  fell 
upon  her  after  it  had  been  hurled  more  than 
400  feet  by  a  blast  The  defendants,  Din- 
kel  and  Jewell,  as  copartners,  had  been  em- 
ployed by  the  defendant  Dunham,  the  owner 
of  a  tract  of  rough  land,  to  blast  out  certain 
trees  standing  upon  it.  On  the  south  side  of 
the  tract,  alx>ut  300  feet  from  the  nearest 
point  of  the  highway  in  question,  there  was 
a  large  living  elm  tree,  from  00  to  70  feet 
in  height,  between  which  and  the  highway 
was  some  woodland.  Dynamite  was  placed 
under  the  roots  of  this  tree  and  exploded, 
shattering  it  and  throwing  a  section  of  the 
stump  over  the  intervening  forest,  a  dis- 
tance of  412  feet,  to  a  point  in  the  highway 
where  the-  plaintiff's  intestate  was  traveling. 
She  was  struck  by  it  with  such  force  as  to 
cause  her  death  within  a  few  hours.  This 
action  was  brought  to  recover  damages  for 
the  benefit  of  the  next  of  kin  on  account  of 
the  death  of  the  plaintiff's  intestate,  caused, 
as  alleged,  by  the  wrongful  act  of  the  de- 
fendant. Notwithstanding  their  objection 
and  exception,  the  case  was  submitted  to  the 
jury  on  the  theory  that  it  was  not  essential 
for  the  plaintiff  to  establish  negligence  in 
order  to  make  out  a  cause  of  action.  The 
judgment  rendered  in  favor  of  the  plaintiff 
upon  the  first  trial  was  reversed  by  the  ap- 
pellate division  on  account  of  erroneous  rul- 
ings (10  App.  Div.  438,  41  N.  Y.  Supp. 
1083),  but  the  judgment  rendered  in  her 
favor  upon  the  second  trial  was  unanimously 
affirmed;  and  the  defendants,  having  first 
obtained  leave,  now  come  here. 

Messrs.  Isaao  N.  Mills,  Henry  O.  Orlf- 
fln,  and  Oeorse  O.  Andrews,  for  appel- 
lants: 

The  gravamen  of  this  action  is  negligence. 
No  recovery  can  be  had  against  any  defend- 
ant except  upon  proof  of  negligence  for 
which  such  defendant  is  legally  responsible. 

Donohue  v.  Syracuse  d  E,  8.  R,  Co.  1 1  App. 
Div.  526.  42  N.  Y.  Supp.  808;  Roemer  v. 
Striker,  142  N.  Y.  136,  36  N.  E.  808;  Reed 
V.  McConnell,  133  N.  Y.  434,  31  N.  E.  22; 
Romeyn  v.  Sickles,  108  N.  Y.  650,  15  N.  E. 
698;  Martin  v.  Petiit,  117  N.  Y.  122,  5  L. 
R.  A.  794,  22  N.  E.  566 ;  8outhv>iok  v.  First 
yat.  Bank,  84  N.  Y.  421;  Coven  v.  Troy,  15 
App.  Div.  165,  44  N.  Y.  Supp.  244;  Patter- 
son V.  Westchester  Electric  R,  Co,  26  App. 
Div.  337,  49  N.  Y.  Supp.  796;  Malthie  v. 
Bolting,  6  Misc.  345«  26  N.  Y.  Supp.  903; 
Woolsey  v.  Ellenville,  69  Hun,  489,  23  N. 
Y.  Supp.  410. 

The  doctrine  of  nuisance,  and  of  conse- 
quent liability  irrespective  of  negligence,  is 
not  applicable  to  blasting;  certainly  not  to 
blasting  carried  on  temporarily  for  the  pur- 
pose of  improving  one's  premises. 
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Berg  v.  Pofrmms,  166  N.  Y.  100,  41  L.  K.  A. 
891,  60  N.  E.  957;  Frmok  r.  Fm,  2  Miie. 
312,  21  N.  Y.  Supp.  1016,  143  N.  Y.  90,  87 
N.  E.  612;  Booth  v.  Some,  W.  d  O.  Termmal 
R.  Co.  140  N.  Y.  267, 24  L.  R.  A.  106, 36  N.  E. 
692;  MoOafferty  v.  Spuyten  Duyvil  d  P.  M, 
R.  Co.  61  N.  Y.  182,  19  Am.  Rep.  267 ;  Heeg 
V.  Lioht,  80  N.  Y.  579,  36  Am.  Rep.  654; 
Roemer  v.  Striker,  142  N.  Y.  136,  36  N.  £. 
808. 

In  all  caaes  where  the  blasting  does  not 
constitute  a  nuisance,  and  where  the  doing 
of  injury  to  or  upon  adjoining  premises  is 
not  its  necessary  result,  but  results  only 
from  the  manner  of  doing  the  blasting,  lia- 
bility for  injuries  caused  by  it  to  person  or 
property  depends  upon  the  question  of  de- 
fenaanrs  n^ligence. 

Berg  v.  Parsons,  90  Hun,  268,  35  N.  Y. 
Supp.  780,  84  Hun,  60,  31  N.  Y.  Supp.  1091, 
156  N.  Y.  109,  41  L.  R.  A.  391,  50  N.  E.  967; 
French  v.  Viw,  2  Misc.  312,  21  N.  Y.  Supp. 
1016,  143  N.  Y.  90,  37  N.  E.  612;  Booth  v. 
Rome,  W,  d  O.  Terminal  R.  Co.  140  N.  Y. 
267,  24  L.  R.  A.  105,  35  N.  E.  592;  Roemer 
y.  Striker,  142  N.  Y.  134,  36  N.  E.  808;  Her- 
rington  v.  Lansingburgh,  110  N.  Y.  145,  17 
N.  E.  728 ;  Rollins  v.  Farley,  18  N.  Y.  Week. 
Dig.  136,  100  N.  Y.  620,  3  N.  E.  87 ;  McCaf- 
ferty  r.  Spuyten  Duyvil  d  P.  M.  R.  Co.  61 
N.  Y.  178,  19  Am.  Rep.  267;  Kelly  v. 
New  York,  11  N.  Y.  432;  Pack  v.  Neto 
York,  8  N.  Y.  222;  NeweU  v.  WoolfoUc,  91 
Hun,  211,  36  N.  Y.  Supp.  327;  Driscoll  v. 
Netoark  d  R,  Lime  d  Cement  Co.  37  N.  Y. 
637,  97  Am.  Dec.  761 ;  Koster  v.  Noonan,  8 
Daly,  231 ;  Devlin  v.  Gallagher,  6  Daly,  494. 

If  the  Hay  Case,  2  N.  Y.  159,  51  Am.  Dec 
279,  be  regarded  as,  upon  its  face,  an  au- 
thority for  the  proposition  that,  in  case  of 
injury  caused  by  actual  impact  of  a  mate- 
rial substance  hurled  by  the  blast,  liability 
exists  without  negligence,  that  case  should 
be  regarded  as  overruled  by  the  great  num- 
ber 01  later  cases  where  the  injury  to  per- 
son or  property  has  been  caused  by  a  mate- 
rial substance  in  some  way  propelled  from 
the  premises  of  one  person  to  and  upon  those 
of  another,  or  placed  upon  the  pronises  of 
another,  or  upon  the  highway;  or,  at  least, 
that  it  should  be  regarded  as  having  by 
those  cases  been  modified  or  limited  to  the 
doctrine  that  proof  of  negligence  is  unneces- 
sary where  tiie  circumstances  (e.  g.,  the  dis- 
tance) were  such  that  the  throwing  of  rode 
was  the  necessary  and  natural  result  of  the 
blasting. 

Losee  v.  Buchanan,  51  N.  Y.  476,  10  Am. 
Rep.  623 ;  Cosulich  v.  Standard  Oil  Co.  122 
N.  Y.  118,  25  N.  E.  259;  Flinn  v.  New  York 
C.  d  H.  R.  R.  Co.  142  N.  Y.  11,  36  N.  E. 
1046;  Frace  v.  New  York,  L.  B.  d  W.  R.  Co. 
143  N.  Y.  182,  38  N.  E.  102;  Engel  v.  Eu- 
reka Club,  137  N.  Y.  102,  82  N.  E.  1052; 
Evans  v.  Keystone  Gas  Co,  148  N.  Y.  116, 
30  L.  R.  A.  651,  42  N.  E.  518;  Jenmey  v. 
Brooklyn,  120  N.  Y.  164,  24  N.  E.  274;  VoXk- 
mar  v.  Manhattan  R.  Co.  134  N.  Y.  418,  31 
N.  E.  870;  Wolf  v.  American  Tract  Soc.  25 
App.  Div.  98,  49  N.  Y.  Supp.  236;  Morris 
V.  Strohel  d  W.  Co.  81  Hun,  1,  30  N.  Y.  Supp. 
571;  O^ReHly  v.  hong  Island  R.  Co.  4  App. 
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Div.  199,  38  N.  T.  Supp.  779,  15  App.  Dir. 
79,  44  N.  Y.  Supp.  264;  Dohn  v.  Dato9<m^ 
90  Hun,  271,  35  N.  Y.  Supp.  984;  Croag  r. 
Rosier,  17  App.  DW.  402,  45  N.  Y.  Supp. 
215;  Hogan  v.  Manhattan  R.  Co.  149  N.  Y. 
23,  43  N.  K  403;  Ruppert  v.  Brooklyn 
H eights  R,  Co.  154  N.  Y.  90,  47  N.  E.  971; 
PieAl  y.  Albany  R.  Co,  30  App.  Div.  166.  51 
N.  Y.  Supp.  755;  Weber  v.  Buffalo  R,  Co. 
20  App.  Div.  292,  47  N.  Y.  Supp.  7 ;  Mullen 
V.  Si.  John,  57  N.  Y.  567,  15  Am.  Rep.  530; 
Sheldon  ▼.  Sherman,  42  Barb.  370,  42  N.  Y. 
486,  1  Am.  Rep.  569;  Bailey  v.  New  York, 
^  Hill,  531,  38  Am.  Dec  669;  Smith  y.  New 
7ork,  66  N.  Y.  295;  French  y.  Fi»,  143  N. 
Y.  93,  37  N.  E.  612. 

The  doctrine  of  the  Hay  Case  has  neyer, 
at  least  in  this  state,  been  applied  to  the 
case  of  an  inlury  to  person  or  property  re- 
ceiyed  in  the  highway  from  substancea 
thrown  into  it  1^  blasting.  In  the  follow- 
ing cases,  under  such  circumstances,  liabil- 
ity was  mad£  to  depend  upon  proof  of  neg- 
ligence: 

Kelly  V.  New  York,  11  N.  Y.  432;  Ferrifi^- 
ton  y.  Lansingburgh,  110  N.  Y.  145,  17  N.  E. 
728;  Drisooll  y.  Newark  d  R.  Lime  d  Cement 
Co.  37  N.  Y.  637,  97  Am.  Dec.  761. 

It  would  not  haye  been  a  trespass  or  a 
wrong  for  the  defendants  in  this  case,  while 
making  the  improyement,  to  put  temporarily 
into  the  highway  material,  either  stones  or 
pieces  of  wood,  or  anything  else;  whereas, 
for  them  to  haye  put  such  substances  upon 
the  lands  of  another  without  the  permission 
of  the  owner  of  such  lands  would,  in  any 
case,  be  a  technical  wrong  and  trespass. 

Brett  V.  Buffalo,  144  N.  Y.  165,  38  N.  E. 
977;  Booth  v.  Rome,  W.  d  O.  Terminal  R. 
Co.  140  N.  Y.  277,  24  L.  R.  A.  105,  35  N.  E. 
692;  Flynn  y.  Taylor,  127  N.  Y.  599,  14  L. 
R  A.  566,  28  N.  E.  418;  Callanan  y.  Gilman, 
107  N.  Y.  360,  14  N.  E.  264;  McDonald  v. 
Troy,  86  N.  Y.  S.  R.  704,  13  N.  Y.  Supp. 
385;  Earl  y.  Crouch,  32  N.  Y.  S.  R.  13,  10 
N.  Y.  Supp.  882,  40  N.  Y.  S.  R.  847,  16  N. 
Y.  Supp.  770;  O'Reilly  y.  Long  Isla/nd  R.  Co. 
4  App.  Diy.  139,  38  N.  Y.  Supp.  779. 

Plaintiff's  intestate,  if  she  had  suryiyed 
her  injury,  could  not  maintain  an  action  of 
trespass,  because  she  did  not  own  the  prem- 
isea  upon  which  the  root  or  piece  of  tree 
was  thrown. 

(yConnell  v.  Jarvis,  18  App.  Diy.  3,  48  N. 
Y.  Supp.  129. 

No  liability  was  established  against  the 
defendant.  Dr.  Dunham,  eyen  if  the  liabil- 
ity of  the  other  defendants,  or  either  of 
them,  was  proyed.  He  is  not  responsible  for 
the  negligence  or  wrongful  conduct  of  them 
or  of  their  employees  in  performing  the 
work,  because  they  stood  to  him  in  the  re- 
lation, not  of  seryants,  but  of  independent 
contractors. 

Berg  y.  Parsons,  156  N.  Y.  109,  41  L.  R. 
A.  891,  50  N.  E.  957;  French  y.  Viw.  2  Misc. 
312,  21  N.  Y.  Supp.  1016,  143  N.  Y.  90,  37 
N.  E.  612;  Roemer  y.  Striker,  142  N.  Y.  134, 
36  N.  E.  808;  Wyllie  v.  Palmer,  137  N.  Y. 
257,  19  L.  R.  A.  285,  33  N.  E.  381 ;  Engel 
V.  Eureka  Club,  137  N.  Y.  100,  32  N.  E. 
1052;  Butler  V.  Town^end,  126  N.  Y.  105, 
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26  N.  E.  1017;  Herrington  y.  Lansinghurghy 
110  N.  Y.  145,  17  N.  £.  728;  Heoamer  y. 
Webb,  101  N.  Y.  377,  54  Am.  Rep.  703,  4 
N.  E.  755;  MoCafferty  y.  Spuyien  Duyvil 
d  P.  M.  R.  Co.  61  N.  Y.  178,  19  Am.  Rep. 
267;  Charlock  v.  Freel,  126  N.  Y.  367,  26 
N.  E.  262;  Keicham  y.  Newman,  141  N.  Y. 
210,  24  L.  R.  A.  102,  36  N.  £.  197;  St.  Peter 
y.  Denison,  58  N.  Y.  416,  17  Am.  Rep.  258. 

This  principle  of  the  nonliability  of  the 
employer  for  the  negligent  or  wrongful  act 
of  his  contractor  or  of  the  contractor's  em- 
ployees, in  the  performance  of  the  contract 
work,  applies  to  oases  of  injury  from  blast- 
ing. 

Berg  y.  Parsons,  156  N.  Y.  109,  41  L.  R. 
A.  391,  50  N.  E.  957;  French  y.  Via>,  2  Misc. 
312,  21  N.  Y.  Supp.  1016,  143  N.  Y.  90,  37 
N.  E.  612;  Roemer  y.  Striker,  142  N.  Y.  136, 
36  K.  E.  808;  Herrington  y.  Lansingburgh, 
110  N.  Y.  146,  17  N.  E.  728;  MoCafferty  y. 
Spuyten  Duytfil  d  P.  M.  R.  Co.  61  N.  Y.  178, 
19  Am.  Rep.  267;  KeUy  y.  New  York,  UN. 
Y.  432;  Pack  v.  New  York,  8  N.  Y.  222. 

Messrs.  TvmMmim  Tu  VTeHmmak  and  8mm- 
ner  B.  Stiles,  for  respondent: 

Defendants  were  clearly  liable  for  causing 
this  direct  injury  and  trespass  upon  the 
right  of  the  pluntiff's  intestate  to  pass  along 
the  public  highway  without  being  molested 
in  her  enjoyment  of  her  lawful  possession 
thereof  for  the  purpose  of  travel  ing  thereon. 

Hay  y.  Cohoes  Co.  2  N.  Y.  159,  51  Am. 
Dec.  279;  TremqMi  y.  Cohoes  Co.  2  N.  Y. 
163,  51  Am.  Dec.  284;  St.  Peter  y.  Denison, 
58  N.  Y.  416,  17  Am.  Rep.  258;  Jutte  y. 
Hughes,  67  N.  Y.  267 ;  Heeg  y.  Licht,  80  N. 
Y.  579,  36  Am.  Rep.  654;  Mairs  y.  Manhat- 
tan Real  Estate  Asso.  89  N.  Y.  498;  Bohan 
y.  Port  Jervis  GasUght  Co.  122  N.  Y.  18,  9 
L.  R.  A.  711,  25  N.  E.  246. 

The  complaint  was  sufficiently  broad  in  its 
allegations  to  admit  of  the  eyidence  of  tres- 
pass in  the  case  at  bar;  and  as  no  objection 
whateyer  was  raised  by  the  defendant  upon 
the  trial  as  to  the  form  of  the  complaint,  it 
is  clear  that  no  such  point  can  be  raised 
upon  this  appeal. 

Heela  Powder  Co.  y.  Sigua  Iron  Co.  157 
N.  Y.  437,  52  N.  E.  650. 


J.,  deliyered  the    opinion    of  the 
court: 

The  main  question  presented  by  this  ap- 
peal is  whether  one  wno,  for  a  lawful  pur- 
pose, and  without  negligence  or  want  of 
skill,  explodes  a  blast  upon  his  own  land, 
and  thereby  causes  a  piece  of  wood  to  fall 
upon  a  person  lawfully  traveling  in  a  public 
highway,  is  liable  for  the  injury  thus  in- 
flicted. The  statute  authorizes  the  personal 
representatiye  of  a  decedent  to  ''maintain  an 
action  to  recover  damages  for  a  wrongful 
act,  neglect,  or  default,  by  which  the  dece- 
dent's death  was  caused,  against  a  natural 
person  who,  or  a  corporation  which,  would 
have  been  liable  to  an  action  in  favor  of  the 
decedent,  by  reason  thereof,  if  death  had  not 
ensued."  Code  Civ.  Proc.  |  1902.  It  covers 
any  action  of  trespass  upon  the  person  which 
the  deceased  could  have  maintained  if  she 
had  survived  the  accident.  Stated  in  another 
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fonn,  therefore,  the  queBtion  before  us  is 
whether  the  defendants  are  liable  as  tres- 
passers. This  is  not  a  new  question,  for  it 
has  been  considered,  directly  or  indirectly, 
so  many  times  by  this  court  that  a  refer- 
ence to  the  earlier  authorities  is  unneces- 
sary. In  the  leading  case  upon  the  subject  the 
defendant,  in  order  to  dig  a  canal  authorized 
by  its  charter,  necessarily  blasted  out  rocks 
from  its  own  land  with  gunpowder,  and  thus 
threw  fragments  against  the  plaintiff's 
house,  which  stood  upon  the  adjoining  prem- 
ises. Although  there  was  no  proof  of  negli- 
gence or  want  of  skill,  the  defendant  was 
held  liable  for  the  injury  sustained.  All  the 
judges  concurred  in  the  opinion  of  Gardiner, 
J.,  who  said:  ''The  defendants  had  the 
right  to  dig  the  canal;  the  plaintiff,  the 
right  to  the  undisturbed  possession  of  his 
property.  If  these  rights  conflict,  the  for- 
mer must  yield  to  the  latter,  as  the  more  im- 
portant of  the  two,  since,  upon  grounds  of 
public  policy,  it  is  better  that  one  man 
should  surrender  a  particular  use  of  his  land 
than  that  another  should  be  deprived  of  the 
beneficial  use  of  his  property  altogether, 
which  might  be  the  consequence  if  the  priv- 
ilege of  the  former  should  be  wholly  unre- 
stricted. The  case  before  us  illustrates  this 
principle.  For  if  the  defendants,  in  exca- 
vating their  canal,  in  itself  a  lawful  use  of 
.their  land,  could,  in  the  manner  mentioned 
by  the  witnesses,  demolish  the  stoop  of  the 
plaintiff  with  impunity,  they  might,  for  the 
same  purpose,  on  the  exercise  of  reasonable 
care,  demolish  his  house,  and  thus  deprive 
him  of  all  use  of  his  property.  The  use  of 
land  by  the  proprietor  is'  not,  thcrefoce,  an 
absolute  right,  but  qualified  and  limited  by 
the  higher  right  of  others  to  the  lawful  pos- 
session of  their  property.  To  this  posses- 
sion the  law  prohibits  all  direct  injury 
without  regard  to  its  extent  or  the  motives 
of  the  aggressor.  ...  He  may  excavate 
a  canal,  but  he  cannot  cast  the  dirt  or  stones 
upon  the  land  of  his  neighbor,  either  by  hu- 
man agency  or  the  force  of  gunpowder.  If 
he  cannot  construct  the  work  without  the 
adoption  of  such  means,  he  must  abandon 
that  mode  of  using  his  property,  or  be  held 
responsible  for  all  damages  resulting  there- 
from. He  will  not  be  permitted  to  accom- 
plish a  legal  object  in  an  unlawful  manner." 
Bay  V.  Cohoes  Co,  2  N.  Y.  169,  61  Am.  Dec. 
279.  This  case  was  followed  immediately  by 
Tremain  v.  Cohoes  Co.  2  N.  Y.  163,  61  Am. 
Dec.  284, — a  similar  action  against  the  same 
defendant, — ^which  offered  to  show  upon  the 
trial  "that  the  work  was  done  in  the  best  and 
most  careful  manner."  It  was  held  that  the 
evidence  was  properly  excluded,  because  the 
manner  in  which  the  defendant  performed 
its  work  was  of  no  consequence,  as  what  it 
did  to  the  plaintiff's  injury  was  the  sole 
question. 

These  were  cases  of  trespass  upon  lands, 
while  the  case  before  us  involves  trespass 
upon  the  person  of  a  human  being,  when  she 
was  where  she  had  the  same  right  to  protec- 
tion from  injury  as  if  she  had  been  walking 
upon  her  own  land.  As  the  safety  of  the 
person  is  more  sacred  than  the  safety  of  prop- 
47  L.  R.  A. 


erty,  the  cases  cited  should  govern  our  deci- 
sion, unless  they  are  no  longer  the  law.  The 
Hay  Caae  was  revived  by  the  commission 
of  appeals  in  Losee  v.  BuohaHan,  51  N.  Y. 
476,  479,  10  Am.  Rep.  623,  where  it  was  held 
that  one  who  without  negligence,  and  with 
due  care  and  skill,  operates  a  steam  boiler 
upon  his  own  premises,  is  not  liable  to  his 
neighbor  for  the  damages  caused  by  the  ex- 
plosion thereof.  That  was  not  a  case  of  in- 
tentional, but  of  accidental,  explosion.  A 
tremendous  force  escaped,  so  to  speak,  from 
the  owner,  but  was  not  voluntarily  set  free. 
The  court,  conunenting  upon  the  Hay  Case, 
said:  "It  was  held  that  the  defenduit  was 
liable  for  the  injury,  although  no  negligence 
or  want  of  skill  in  executing  the  work  was 
alleged  or  proved.  This  decision  was  well 
supported  by  tiie  clearest  principles.  The 
acts  of  the  defendant  in  casting  the  rocks 
upon  plaintiff's  premises  were  direct  and  im- 
mediate. The  damage  was  the  necessary 
consequence  of  just  what  the  defendant  was 
doing,  and  it  was  just  as  much  liable  as  if 
it  hfui  caused  the  rocks  to  be  taken  by  hand, 
or  any  other  means,  and  thrown  directly  up- 
on plaintiff's  land."  The  Hay  Case,  was  ex- 
pressly approved  and  made  the  basis  of 
judgment  in  8t,  Peter  v.  Demiaon,  68  N.  Y. 
416,  17  Am.  Rep.  268,  where  a  blast,  set  off 
by  a  contractor  with  the  state  in  the  enlarge- 
ment of  the  Erie  Canal,  threw  a  piece  of 
frozen  earth  against  the  plaintiff  when  he 
was  at  work  upon  the  adjoining  premises  for 
the  owner  thereof.  In  holding  the  contractr 
or  liable,  the  court  said:  ''Even  if  it  should 
be  conceded  that  the  defendant  had  tiie 
right,  from  being  a  contractor  with  the 
state,  to  do  all  that  which  the  state  might 
do  in  the  progress  of  the  work,  I  do  not  think 
that  this  would  justify  him,  in  the  state  of 
facts  which  this  case  presents,  in  easting 
material  upon  the  premises  of  a  private 
owner,  upon  which  the  plaintiff  was  lawful- 
ly engaged.  The  state  oould  not  intrude 
upon  the  lawful  possession  of  a  citizen,  save 
in  accordance  with  law.  Unless  authorised 
by  law  so  to  do,  the  casting  of  a  stone  from 
the  bed  of  the  canal  upon  the  land  of  an  ad- 
joining proprietor,  eitner  by  the  state  or  an 
individual,  was  a  trespass.  Hay  v.  Coko€$ 
Co.  2  N.  Y.  159,  61  Am.  Dec.  279.  .  .  . 
Nor  can  the  defendant  protect  himself  frmn 
liability,  for  that  his  act  of  blasting  out  the 
rock  with  gunpowder  was  necessary;  and 
hence  that  the  effects  of  it  upon  the  adjacent 
premises  were  an  unavoidable  result  of  a 
necessary  act.  The  case  of  Hay  ▼.  Cohoee 
Co.  2  N.  Y.  169,  61  Am.  Dec.  279,  shows  that 
unless  there  is  a  right  to  ihe  use  of  the  ad- 
jacent lands  for  the  purposes  of  the  work,  it 
matters  not  that  the  mode  adopted  of  carry- 
ing on  the  work  was  necessary.  ...  It 
follows,  then,  that  the  defendant  having  no 
right  to  invs^de  the  premises,  which,  for  the 
purposes  of  this  case,  were  the  possession  of 
the  plaintiff,  it  matters  not  wnether  or  no 
he  made  his  invasion  without  n^ligenoe. 
Tremain  v.  Cohoes  Co.  2  N.  Y.  163,  61  Am. 
Dec.  284 ;  Pixley  v.  Cla^k,  36  N.  Y.  620,  91 
Am.  Dec.  72." 
This  case  is  analogous  to  the  one  before  us, 
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because  the  person  injured  did  not  own  the 
land  upon  which  he  stood  when  struck,  but 
he  had  a  right  to  stand  there,  the  same  as 
the  plaintiff's  intestate  had  a  right  to  walk 
in  the  highway.  We  see  no  distinction  in 
principle  between  the  two  cases. 

In  MaW9  y.  Manhattan  Real  Estate  Aeso. 
89  N.  Y.  408«  505,  the  defendant  was  held 
liable,  without  proof  of  negligence,  for  mak- 
ing an  excavation  upon  his  own  land, 
through  which,  during  a  heavy  rain,  water 
found  its  way  into  the  cellar  of  the  adjoin- 
ing owner,  although  the  excavation  was 
made  under  a  license  from  the  municipal 
authorities.  Rapallo,  J.,  speaking  for  all 
the  judges,  said:  "The  rights  of  the  par- 
ties in  such  a  case  do  not  depend  upon  the 
same  principles  as  in  cases  where  the  wrong 
complained  of  consists  of  an  interference 
with  a  public  highway  to  the  injury  of  the 
traveling  public,  but  upon  the  principle  of 
Hay  ▼.  Cohoea  Co,  2  N.  T.  150,  51  Am.  Dec. 
279;  8t.  Peter  v.  Denison,  58  N.  Y.  410,  17 
Am.  Rep.  256,  and  Jutte  v.  Hughee,  67  N.  Y. 
267,  in  which  it  is  held  that  where  one  is 
making  improvements  on  his  own  premises, 
or,  wiUiout  lawful  right,  trespasses  upon  or 
injures  his  neighbor's  property  by  casting 
material  therein,  he  is  liable  absolutely  for 
damage,  irrespective  of  any  question  of  care 
or  negligence.  A  license  from  the  municipal 
authorities  cannot  affect  the  question  of  re- 
sponsibility in  such  cases." 

When  the  injury  is  not  direct,  but  conse- 
quential, such  as  is  caused  by  concussion, 
which,  by  shaking  the  earth,  injures  prop- 
erty, there  is  no  liability,  in  the  absence  of 
negligence.  Thus,  in  Benner  v.  Atlantic 
Dredging  Co.  134  N.  Y.  156,  17  L.  R.  A.  220, 
31  N.  E.  328,  a  contractor  with  the  United 
States  government,  in  doing  work  required 
by  his  contract,  injured  property  by  concus- 
sion only,  and  without  casting  any  material 
upon  the  premises  of  the  plaintiff.  It  was 
held  that  there  could  be  no  recovery  without 
proof  of  negligence.  The  second  division  of 
this  court,  in  deciding  that  case,  said: 
"This  is  not  a  case  of  taking  private  prop- 
erty, or  of  direct,  but  is  of  consequential,  in- 
jury. The  plaintiff's  house  was  3,000  feet 
distant  from  the  place  of  the  explosions. 
The  injuries  to  it  were  caused  by  the  shaking 
of  the  earth  or  pulsations  of  the  air,  or  both, 
resulting  from  the  explosion.     There  was  no 

ghysical  invasion  of  the  plaintiff's  premises 
y  casting  stones  or  earth  or  other  sub- 
stances upon  them,  as  in  Hay  v.  Cohoea  Co. 
2  N.  Y.  159,  61  Am.  Dec  279;  Tremain  v. 
Cohoea  Co,  2  N.  Y.  163,  61  Am.  Dec.  284, 
and  8t.  Peter  v.  Deniaon,  58  N.  Y.  416,  17 
Am.  Rep.  258,  and  hence  no  going  outside  of 
the  authority  actually  conferred  and  confer- 
rable  as  in  those  cases.  .  .  .  One  can- 
not confine  the  vibration  of  the  earth  or  air 
within  inclosed  limits,  and  hence  it  must  fol- 
low that  if,  in  any  given  case,  they  are  right- 
fully caused,  their  extension  to  their  ulti- 
mate and  natural  limits  cannot  be  unlawful, 
and  the  consequential  injury,  if  any,  must  be 
remediless."  The  facts  were  similar  in 
Booth  V.  JSome,  W.  d  O,  Terminal  R,  Co, 
140  N.  Y.  267,  24  L.  R.  A.  106,  35 
47L.R.A. 


N.  E.  592,  where  it  was  "not  claimed 
that  any  rock  or  materials  were  thrown 
bv  the  blasts  upon  the  plaintiff's  lot." 
While  it  did  not  appear  in  what*  par- 
ticular way  the  injury  was  produced,  it  was 
inferred  "that  it  was  caused  by  the  jarring 
of  the  ground  or  the  concussion  of  the  atmos- 
phere created  by  the  explosions,  or  by  both 
causes  combined."  It  was  held  that  the 
charge  of  the  trial  judge,  that  "it  made  no 
difference  whether  the  work  was  done  care- 
fully or  negligently,"  was  erroneous,  and 
the  judgment  was  reversed  for  that  reason. 
All  the  judges  concurred  in  saying:  "We 
have  found  no  case  directly  in  point  upon 
the  interesting  and  important  practical 
question  involved  in  this  appeal.  It  was 
held  in  the  leading  case  of  Hay  v.  Cohoea  Co. 
that  the  right  of  property  did  not  justify 
the  owner  of  land  in  committing  a  trespass 
on  the  land  of  his  neighbor  by  casting  rocks 
thereon  in  blasting  for  a  canal  on  his  own 
land  for  the  use  of  his  mill,  although  he  ex- 
ercised all  due  care  in  executing  the  work. 
In  that  case  there  was  a  physical  invasion 
by  the  defendant  of  the  land  of  the  plaintiff. 
This  the  court  held  could  not  be  justified  by 
any  consideration  of  convenience  or  neces- 
sity connected  with  the  work  in  which  the 
defendant  was  engaged.  In  the  conflict  of 
rights,  the  court  considered  that  public  pol- 
icy required  that  the  right  of  the  defendant 
to  dig  the  canal  on  his  own  land  must  yield 
to  the  superior  right  of  the  plaintiff  to  be 
protected  against  an  invasion  of  his  posses- 
sion by  the  act  of  the  defendant. 
The  defendant  here  was  engaged  in  a  lawful 
act.  It  was  done  on  its  own  land  to  fit  it  for 
a  lawful  business.  It  was  not  an  act  which,' 
under  all  circumstances,  would  produce  in- 
jury to  his  neighbor,  as  is  shown  by  the  fact 
that  other  buildings  near  by  were  not  in- 
jured. The  immediate  act  was  confined  to 
its  own  land,  but  the  blasts,  by  setting  the 
air  in  motion,  or  in  some  other  unexplained 
way,  caused  an  injury  to  the  plaintiff's 
house.  .  .  .  The  blasting  was  necessary, 
was  carefully  done,  and  the  injury  was  con- 
sequential. There  was  no  technical  tres- 
pass. Under  these  circumstances,  we  think 
the  plaintiff  has  no  legal  ground  of  com- 
plaint." 

The  Hay  Caae  has  been  repeatedly  cited 
by  this  court,  but  has  never  been  overruled 
or  even  criticised,  so  far  as  we  have  discov- 
ered. Radcliff  V.  Brooklyn,  4  N.  Y.  195,  199, 
53  Am.  Dec.  357 ;  Pia:ley  v.  Clark,  35  N.  Y. 
520,  523,  91  Am.  Dec.  72;  Jutte  v.  Hughes, 
67  N.  Y.  267,  273 ;  Heeg  v.  Licht,  80  N.  Y. 
579,  583,  36  Am.  Rep.  654;  Bch4in  v.  Port 
Jervia  Oaalight  Co.  122  N.  Y.  18,  26,  9  L.  R. 
A.  711,  25  N.  E.  246.  It  has  been  several 
times  distinguished  from  cases  to  which  it 
clearly  did  not  apply, — such  as  that  class 
where  the  injury  was  not  direct,  but  conse- 
quential, of  which  illustrations  have  already 
been  given.  It  has  als^  been  distinguished 
(if  that  word  may  be  used  to  point  out  dif- 
ferences between  cases  which  rest  upon  whol- 
ly different  principles)  in  that  line  of  au- 
thorities which  hold  that  where  the  work  is 
*  not  bound  to  produce  injury,   and   is  dons 
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wholly  by  an  independent  oontraetor,  with 
no  control  by  the  owner,  the  former  onlv  is 
liable.  We  cite  as  an  example  of  this  class 
McCdfferty  v.  Spuyten  DuyvU  do  P.  M.  R. 
Co.  61  N.  Y.  178,  19  Am.  Rep.  267,  where 
it  was  held  that  the  defenaant  was  not 
chargeable  with  the  negligent  acts  of  an- 
other in  doing  work  upon  his  lands,  unless 
he  stands  in  the  character  of  employer  to  the 
one  guilty  of  the  negligence,  or  unless  the 
work  as  authorized  by  him  would  necessarily 
produce  the  injuries  complained  of,  or  they 
are  occasioned  by  the  omission  of  some  duty 
incumbent  upon  him.  It  is  said  in  the  pre- 
vailing opinion  that  ''the  case  of  Hay  y.  Co- 
hoes  Co.  2  N.  Y.  159,  61  Am.  Dec.  279,  is  not 
an  authority,  and  has  never  been  regarded 
as  an  authority,  upon  the  questions  involved 
in  this  case.  It  was  there  assumed  that  the 
persons  who  caused  the  injuries  complained 
of  were  the  agents  and  servants  of  the  de- 
fendants, and  the  only  question  considered 
in  the  court  of  appeals  was  whether  the  de- 
fendants could  be  made  liable  without 
the  proof  of  negligence.  Pack  v.  New  York, 
8  N.  Y.  222;  Kelly  v.  New  York,  11  N.  Y. 
432;  Herrington  v.  Lansinghurghf  110  N.  Y. 
145,  17  N.  E.  728;  Roemer  v.  StHker,  142  N. 
Y.  134,  36  N.  E.  808;  French  v.  Vi»,  143  N. 
Y.  90,  37  N.  E.  612;  and  Berg  v.  Paraons, 
166  N.  Y.  109,  41  L,  R.  A.  391,  60  N.  E.  967, 
— were  of  like  character,  and  turned  upon 
the  liability  of  an  independent  contractor,  as 
distinguished  from  that  of  the  owner;  and 
in  some  of  them,  also,  the  injuries  were  indi- 
rect and  consequential,  having  been  caused 
by  concussion  or  vibration.  Driacoll  v.  New- 
ark d  R.  Lime  d  Cement  Co.  37  N.  Y.  637, 
^7  Am.  Dec.  761,  was  tried  and  decided  on 
the  theory  of  negligence,  and  as  the  recovery 
was  simply  sustained  on  that  ground,  with- 
out considering  the  subject  of  trespass, 
which  for  some  reason  was  kept  out  of  the 
case,  it  has  no  bearing  upon  the  question  be- 
fore us. 

Marvin  v.  Brewster  Iron  Min.  Co.  66  N.  Y. 
638,  14  Am.  Rep.  322,  is  also  relied  upon  by 
the  appellants.  In  that  case  the  plaintiff's 
grantor  had  purchased  a  house  standing  over 
a  mine,  which,  with  the  right  to  work  it,  had 
been  reserved.  It  was  held  that  the  plain- 
tiff could  not  enjoin  his  grantor  from  blast- 
ing in  the  mine  at  night,  so  as  to  disturb 
those  sleeping  in  the  house.  The  Hay  Case  was 
distinguished,  because  the  plaintiff  therein 
"had  the  right  of  undisturbed  possession  of 
his  property,"  whereas  in  the  Marvin  Case 
his  right  was  subject  to  that  of  the  defend- 
ant to  work  its  mine  in  the  usual  way,  which 
was  the  sole  use  it  could  make  of  its  proper- 
ty, and  to  which  use  the  plaintiff,  through 
his  grantor,  had  expressly  assented.  When 
there  is  a  conflict  of  rights,  public  policy  re- 
quires one  to  give  up  the  right  of  a  particu- 
lar use,  rather  than  permit  him  by  such  use 
to  destroy  his  neighbor's  property  alto- 
gether. In  the  case  cited,  however,  the  par- 
ticular use  was  the  only  one  possible,  and 
the  right  to  that  use  was  imposed  as  ''a  se- 
rious servitude"  upon  the  surface  land 
which  was  all  that  belonged  to  the  plaintiff. 
47  L.  R.  A. 


We  think  that  the  Hay  Case  hat  always  been 
recognized  by  this  court  as  a  sound  and  val- 
uable authority.  After  standing  for  fifty 
years  as  the  law  of  the  state  upon  the  Bub> 
ject,  it  should  not  be  disturbed,  and  we  have 
no  inclination  to  disturb  it.  It  rests  udob 
the  principle,  founded  in  public  policy,  that 
the  safety  of  property  generally  is  superior 
in  right  to  a  particular  use  of  a  single  piece 
of  property  by  its  owner.  It  renders  the  en- 
joyment of  all  property  more  secure,  by  pre- 
venting such  a  use  of  one  piece  by  one  man 
as  may  injure  all  his  neignbors.  It  makes 
human  life  safer,  by  tending  to  prevent  a 
landowner  from  casting,  either  with  or  with- 
out negligence,  a  part  of  his  land  upon  the 
person  of  one  who  is  where  he  has  a  right  to 
be.  It  so  applies  the  maxim  of  'sio  utere 
tuo'  as  to  protect  person  and  property  from 
direct  physical  violence,  which,  although  ac- 
cidental, has  the  same  effect  as  if  it  were 
intentional.  It  lessens  the  hardship  by  plac- 
ing absolute  liability  upon  the  one  who 
causes  the  injury.  The  accident  in  question 
was  a  misfortune  to  the  defendants,  but  it 
was  a  greater  misfortune  to  the  young 
woman  who  was  killed.  The  safety  ot  trav- 
elers upon  the  public  highway  is  more  im- 
portant to  the  state  than  the  improvement 
of  one  piece  of  property  by  a  special  method 
is  to  its  owner.  As  was  said  by  the  supreme 
court  of  Indiana,  in  following  the  Hay  Case: 
"The  public  travel  must  not  be  endangered 
to  accommodate  the  private  rights  of  an  in- 
dividual." Wright  v.  Compton,  63  Ind.  337. 
We  think  the  courts  below  were  right  in 
holding  the  defendants  liable  as  trespassers, 
regardless  of  the  care  they  may  have  used  in 
doing  the  work.  Their  action  was  a  direct 
invasion  of  the  rights  of  the  person  injured, 
who  was  lawfully  in  a  public  highway,  which 
was  a  safe  place  until  tney  made  it  otherwise 
by  throwing  into  it  the  section  of  a  tree. 

We  find  no  reversible  error  in  the  record 
before  us.  While  the  complaint  suggests 
negligence  as  the  gravamen  of  the  action,  it 
was  tried  upon  the  theory  of  trespass,  and 
no  ruling  was  made  or  exception  taken  which 
raised  any  question  as  to  the  scope  of  the 
pleadings,  or  suggested  the  propriety  of  a 
motion  for  leave  to  amend.  We  can  consider 
no  objection  unless  it  was  taken  upon  the 
trial  and  saved  by  an  exception.  Heela 
Powder  Co.  v.  fift^t*a  Iron  Co.  157  N.  Y.437,62 
N.  E.  650.  Moreover,  if  every  allegation  re- 
lating to  negligence  were  struck  from  the  com- 
plaint, it  would  still  set  forth  a  cause  of  ac- 
tion in  trespass.  The  question  wheUier  the 
defendants  Dinkel  &  Jewell  were  independ- 
ent contractors  was  settled  by  the  jury,  and, 
after  unanimous  affirmance  by  the  appellate 
division,  is  beyond  our  power  of  review. 
Szuchy  V.  Hillside  Coal  d  Iron  Co,  160  N.  Y. 
219,  44  N.  £.  974.  There  is  no  exception  re- 
lating to  the  admission  of  evidenoe,  or  to 
the  charge  of  the  court,  which  requires  a  re- 
versal. 

The  judgment  is  right,  and  should  he  sf' 
firmed,  with  costs. 

All  concur,  except  Gv»j»  J.»  not  voting. 
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Re  Judicial  Settlement,  etc,  of  Harriet 
RUTLEDGE,  Exrx.,  etc.,  of  Walter  Heard, 
Deceased. 

A  discretion  in  tlie  snrroffate  to  ^ritli- 
liold  coimnlBMlons  from  an  executor  who 
has  not  given  proper  attention  to  hlB  duties 
Is  not  denied  by  Code  Civ.  Proc.  f  2780,  pro- 
Tiding  that  on  settlement  ot  the  executor's 
account  the  surrogate  **must  allow  to  him" 
certain  commissions  for  his  services. 

{Parker,  CK  J.,  and  Martin  and  Werner,  J  J., 

dUsent.) 

(February  27,  1000.) 

APPEAL  by  the  executrix  and  others 
from  an  ord«r  of  the  Appellate  Division 
of  th«  Supreme  Ck>urt,  Fourth  Department, 
afSrming  a  decree  of  the  Surrogate's  Court 
for  Orleans  County  which  among  other 
things  disallowed  a  claim  of  the  executrix  to 
commissions  alleged  to  have  been  earned  in 
the  settlement  of  the  estate.     Affirmed. 

The  facts  are  stated  in  the  opinions. 

Afr.  Henry  M.  Field,  for  appellant  Rui- 
ledge: 

The  surrogate  erred  in  refusing  to  credit 
executrix  with  her  legal  commissions  as 
fixed  by  §  2730  of  the  Code  of  Civil  Proced- 
ure. 

The  section  eupra  gives  the  surrogate  no 
discretion,  but  is  mandatory. 

OooA;  V.  Lotory,  96  N.  Y.  103. 

When  an  executor  has  faithfully  endeav- 
ored to  execute  a  trust  it  is  inequitable  to  de- 
prive him  of  his  commissions,  and  the  sur- 
rogate has  no  power  to  disallow  them. 


decree  of  the  surrogate's  court,  would  war- 
rant a  reversal  of  the  order,  and  that  it 
should  be  affirmed.  The  only  question  de- 
nutnding  any  consideration  by  this  court 
arises  upon  the  exception  of  the  executrix  to 
the  surrogate's  conclusion  that  she  was  not 
entitled  to  commissions.  There  had  been 
the  finding  of  fact  that  she  "did  not  give 
proper  personal  attention  to  the  estate  she 
had  in  charge,  but  delegated  to  her  counsel 
duties  which  were  imposed  upon  her  as  such 
executrix,  knowing  that  he  represented  con- 
flicting interests."  The  question  is  whether 
a  surrogate  has  the  power  to  withhold  com- 
missions upon  the  facts  of  the  case,  or  wheth 
er  he  is  without  discretion  in  the  matter,  and 
must  in  all  cases  allow  commissions  at  the 
rate  fixed  by  the  statute.  It  may  be  that 
this  question  is  still  open  to  us,  but  I  do  not 
think  that  it  can  be  said  that  the  question  of 
the  right  to  deny  commissions  was  not  delib- 
erately passed  upon  in  Stevens  v.  Melcher, 
152  N.  Y.  583,  46  N.  E.  966.  The  point  was 
distinctly  made  by  counsel  in  that  case  that 
"the  general  term  erred  in  affirming  the 
judgment  of  the  special  term  and  referee  in 
refusing  to  allow  commissions  to  Mrs.  Stev- 
ens." Mrs.  Stevens  was  the  executrix  whose 
commissions  were  in  question,  and  it  was 
claimed,  in  answer  to  the  appellants'  point, 
that,  under  the  facts  found  by  the  referee, 
his  conclusion,  as  matter  of  law,  that  Mrs. 
Stevens  was  not  entitled  to  commissions, 
necessarily  followed.  The  controversy  with 
respect  to  commissions  was  discussed  in  the 
opinion,  which,  after  referring  to  the  facts 
which  the  referee  had  found  relative  to  the 
nuinner  in  which  Mrs.  Stevens  had  dis-« 
charged  her  duties  as  executrix,  held  that 


It  was  just  as  much  her  duty  to  resist  un-  l^P®^  the  findings  the  conclusion  of  the  referee 
-     -  should  be    sustained.     In    Wheeltoright    v 

RhoadeSf  28  Hun,  67,  which  related  to  tb^ 
settlement  of  the  accounts  of  executors,  it 
was  said  by  Davis,  P.  J.,  delivering  the  opin- 
ion of  the  general  term,  in  the  first  depart- 
ment, that  'Mt  is  in  the  power  of  the  surro- 
gate or  court  to  deny  all  commissions  where 
there  has  been  misconduct  on  the  part  of 
executors,  resulting  in  losses  to  the  estate 
greater  than  the  lawful  compensation.  And 
executors  may  be  personally  charged  with 
losses  and  injuries  prejudicial  to  their  trust, 
and  denied  commissions  altogether,  in  the 
sound  discretion  of  the  court,  in  cases  de- 
serving great  severity  of  censure."  In  Re 
Curtiss,  9  App.  Div.  285,  37  N.  Y.  Supp.  586, 
41  K.  Y.  Supp.  1111,  the  appellate  division, 
in  the  second  departanent,  affirmed  a  decree 
of  the  surrogate  upon  his  opinion.  Surro- 
gate Silkman,  in  that  opinion,  used  thii:  lan- 
guage: "Under  the  provisions  of  the  Code 
as  they  exist,  there  is  no  power  to  deny  such 
commissions,  except  for  misconduct  on  the 
part  of  the  executor  or  trustee."  In  Re 
Harnett,  15  N.  Y.  S.  R.  725,  Surrogate  Ran- 
som held  that  the  administratrix  should  be 
denied  commissions  because  she  had  been 
grossly  delinquent  in  her  administration  of 
the  estate. 

It  is  sought  to  make  a  distinction  between 
what  a  court  of  equity  may  do  and  what  the 
surrogate's  court  (being  one  of  limited  juria- 


U^wful  claims  against  the  estate  as  to  col 
lect  the  assets. 

The  contestant's  claim  was  reduced  nearly 
one  half  by  the  defense  made. 

Story,  £q.  Jur.  §  1272 ;  Roosevelt  v.  Roose^ 
velt,  6  Abb.  N.  C.  447. 

Messrs,  Wyikkoop  A  Rloe  also  for  ap- 
pellants. 

Mr.  John  Gillette  for  respondent. 

Gray,  J.,  delivered  the  opinion  of  the 
court  : 

Upon  the  accounting  of  this  executrix,  ob- 
jections were  filed  and  a  hearing  had  before 
the  surrogate,  who  rendered  his  decision, 
with  findings  of  fact  and  conclusions  of  law, 
upon  which  a  final  decree  of  the  surrogate's 
court  for  the  county  of  Ontario  was  duly  en- 
tered, which  judicially  stated  and  settled  the 
account.  Upon  appeal  the  decision  was  unani- 
mously affirmed  by  the  appellate  division, 
in  the  fourth  department,  ana  appeals  were 
taken  by  the  executrix,  and  by  other  parties 
interested  in  the  estate  and  in  its  distribu- 
tion, to  this  court. 

I  think  no' error  has  ueen  presented  which, 
in  view  of  the  unanimous  affirmance  of  the 


NoTB. — As  to  the  right  of  ezecntors  to  com- 
mlsslona  see  also  Re  Crawford  (N.  Y.)  5  L.  R. 
A.  71,  and  note;  Re  Bicker  (Mont.)  29  L.  R.  A. 
622;  and  Garesche  v.  Levering  Investment  Co. 
(Mo.)  46  L.  R.  A.  282. 
47  L.  R.  A.  46 
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diction)  may  do,  with  respect  to  executor's 
oommissions.  It  is  said  that  while  a  court 
of  equity,  with  its  general  powers  and  juris- 
diction, might  withhold  commissions,  in  its 
discretion,  a  surrogate's  court,  for  the  lack 
of  those  powers,  is  und<er  the  strict  mandate 
of  the  statute.  The  provision  of  the  statute, 
which  is  found  in  S  2730  of  the  Code,  reads: 
"On  the  settlement  of  the  account  of  an  exec- 
utor or  administrator,  the  surrogad^  must 
allow  to  him  for  his  services,"  etc.,  and  it  is 
argued  that  in  that  language  there  is  no 
room  for  the  suggestion  that  anything  is  left 
to  the  discretion  of  the  surrogate.  I  do  not 
feel  so  confident,  however,  that  the  language 
requires  of  us  that  we  read  it  with  such 
strictness.  Is  there  not  an  implication  that 
services  must  have  been  rendered,  and,  fur- 
ther, that  the  services  must  have  been  bene- 
ficial to  the  estate?  If  no  services  were  ren- 
dered, and  the  executor  or  administrator  was 
delinquent  in  that  respect,  or  if  the  services 
w^ere  such  as  were  prejudicial  to  the  just  and 
lawful  administration  of  the  estate,  then 
were  there  such  services  rendered  to  the  es- 
tate, for  which  the  surrogate  must  allow  com- 
missions? I  doubt  it,  and  I  doubt  if  there  be 
any  good  reason  for  our  making  the  distinc- 
tion which  is  contended  for.  I  cannot  think 
that,  where  the  authority  for  oommissions  to 
an  executor  or  administrator  depends  upon 
one  statutory  provision,  they  may  be  denied 
if  the  accounting  happens  to  be  in  a  court  of 
equity,  and  must  under  all  circumstances  be 
allowed  if  the  accounting  happens  to  be  in 
the  surrogate's  court.  I  am  of  the  opinion 
that  the  language  of  the  statute  is  not  neces- 
sarily exclusive  of  all  discretion  in  the 
surrogate,  and  that  its  exercise  should  be 
left  to  him  upon  the  facts,  in  the  review  of 
which  by  the  appellate  division  ample  op- 
portunity for  correction  is  afforded.  I  ao 
not  know  that  there  is  any  public  policy  in- 
volved in  this  matter,  and  yet  it  seems  to  me 
that  a  better  policy  is  subserved  by  making 
the  allowance  of  commissions  to  executors 
and  administrators  to  depend  upon  the  faith- 
ful rendition  of  services  by  them,  and  by 
giving  such  a  construction  to  the  section  of 
the  Code  in  question  as  wall  vest  some  dis- 
cretion in  the  surrogate  upon  the  subject. 

The  order  appealed  from  should  be  af- 
firmed^ with  costs  to  all  parties  appearing 
in  this  court  by  counsel  and  filing  briefs, 
payable  out  of  the  estate. 

Bartlett,  Vann^  and  Onllen^  J  J.,  con- 
cur: 


%  Ch.  J.,  dissenting: 

I  dissent  from  so  much  of  the  decision  de- 
clared by  the  majority  of  my  associates  in 
this  case  as  affirms  the  order  of  the  surro- 
gate refusing  commissions  to  the  executrix, 
Harriet  Rutledge.  As  to  the  other  questions, 
I  agree  that  they  are  put  beyond  our  reach 
by  the  unanimous  decision  of  the  appellate 
division,  by  which  the  findings  of  fact  of  the 
surrogate  are  ntade  conclusive. 

The  executrix  in  this  case  is  a  woman 
without  much  business  experience^  and  she 
suddenly  found  herself  placed,  by  the  will  of 
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her  brother,  in  charge  of  an  insolvent  es- 
tate; the  situation  being  complicated  by  the 
fact  that  the  testator  had  received  funds  as 
trustee,  and  had  commingled  these  funds 
with  his  own  in  the  matter  of  making  in- 
vestments. It  was  impossible  in  some  in- 
stances to  trace  the  trust  fima  into  securities 
found  in  his  possession,  and,  to  advise  and 
aid  her  in  the  execution  of  the  trust,  she  em- 
ployed an  attorney,  who  seems  to  have  made 
some  serious  mistakes, — ^mistakes  for  which 
the  surrogate  has  held  the  executrix  re- 
sponsible. Not  content  with  that,  he  oon- 
cluded  further  to  punish  her  for  having  re- 
posed too  much  confidence  in  her  attorney  bj 
imposing  upon  her  a  fine  in  the  amount  of 
her  commissions.  This  he  had  no  power  to 
do.  The  statute  fixes  the  compensation  to  be 
allowed  by  the  surrogate  to  executors  and 
administrators  absolutely.  It  confers  no  dis- 
cretion whatever  upon  that  officer,  who  can 
neither  add  to  nor  take  from  the  amount 
fixed  by  the  statute.  Whether  the  services 
performed  be  little  or  much,  matters  not,  for 
the  statute  declares  the  basis  upon  which 
such  amount  shall  be  computed.  If  the 
legislature  had  intended  that  the  surrogates 
of  the  state  should  be  vested  with  the  au- 
thority to  grant  or  withhold  oommissions  in 
their  discretion,  it  would  have  said  so,  but 
it  did  not  vest  surrogates  with  any  discretion 
whatever  in  that  direction;  and  that  its  ac- 
tion was  wise,  experience  teaches,  and  this 
case  illustrates.  But  whether  it  was  wise 
or  otherwise  is  of  no  consequence,  for  the 
power  was  vested  in  the  legislature  alone  to 
determine  whether  commissions  should  be 
allowed,  and  upon  what  basis,  and,  having 
allowed  commissions  in  this  class  of  cases, 
its  action  is  conclusive  upon  the  surrogates 
of  this  state. 

Our  attention  has  been  called  to  some  au- 
thorities which,  it  is  suggested,  show  that 
this  court  has  held  that  a  surrogate  can 
withhold  commissions  from  an  executor  or 
administrator  as  a  punishment  for  negligent 
conduct.  Those  authorities  hold  no  such 
thing,  as  I  shall  point  out  later ;  but,  if  they 
did,  it  would  be  the  duty  of  this  court  to  dis- 
regard them«  for  it  is  the  statute,  not  the  de- 
cisions, which  constitutes  the  law  of  this 
state  upon  that  subject. 

Turning  to  the  provisions  of  the  statute, 
which  may  now  be  .found  in  §  2730  of  the 
Code,  we  read:  "On  the  settlement  of  the 
account  of  an  executor  or  administrator,  the 
surrogate  must  allow  to  him  for  his  services, 
and  if  there  be  more  than  one,  apportion 
among  them  according  to  the  services  ren- 
dered by  them  respectively,  over  and  abov** 
his  or  their  expenses:  For  receiving  and 
paying  out  all  sums  of  money  not  exceeding 
one  thousand  dollars,  at  the  rate  of  five  per 
centum.  For  receiving  and  paying  out  any 
additional  sums  not  amounting  to  more  than 
ten  thousand  dollars,  at  the  rate  of  .two  and 
one  half  per  centum.  For  all  sums  ahovt 
eleven  thousand  dollars  at  the  rate  of  one 
per  centum."  There  is  no  room  for  the 
suggestion  that  in  the  language  quoted 
above  there  is  anything  left  to  the  discretion 
of  the  surrogate.     He  is  commanded  to  aUow 
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ihe  coinmissionB.  If  the  executor  squanders 
%nj  part  of  the  estate,  the  surrogate  must 
charge  him  witli  the  diminution ;  if  he  loses 
a  part  of  it  through  negligence,  the  surro- 
gate must  charge  him  with  the  loss;  if  he 
commingles  the  funds  with  his  own,  the  sur- 
rogate may  charge  him  with  interest  com- 
puted with  annual  rests,  so  that  the  estate 
may  be  fully  protected.  But  the  surrogate 
cannot  do  more.  He  cannot  impose  fines  and 
penalties  because,  in  his  judgment,  the  con- 
duct of  an  executor  or  administrator  merits 
it.  The  legislature  took  away  from  him  all 
opportunity  for  doing  so  by  its  command 
that  he  "must"  allow  commissions  at  a  fixed 
rate.  Now,  it  is  true  that  there  have  been 
a  few  instances  where,  in  defiance  of  the  stat- 
ute, commissions  to  which  an  executor  or  ad- 
ministrator were  entitled  have  been  dis- 
allowed by  surrogates  who  doubtless  thought 
they  had  the  power  so  to  do.  But,  whatever 
may  have  been  decided  in  surrogate's  court, 
there  are  no  decisions  in  this  court  holding 
that  a  surrogate  possesses  the  power  to  with- 
hold the  commissions  of  an  executor  or  ad- 
ministrator, either  because  he  thinks  the 
services  were  not  worth  the  amount  fixed  by 
the  statute,  or  because  the  executor  was  ad- 
\'iscd  wrongly  by  his  attorney. 

My  attention  has  been  called  to  several 
cases  in  this  court  in  which  the  question  of 
commissions  of  trustees  has  received  con- 
sideration, namely,  CooA;  v.  Lowry,  95  N.  Y. 
103;  Lay  tiny,  Davidson,  95  N.  Y.  263; 
Re  Allen,  96  N.  Y.  327;  and  Stevens  ▼. 
Melcher,  152  N,  Y.  551,  46  N.  E.  965.  Every 
one  of  those  cases  presented  the  question 
whether  commissions  should  be  allowed  to 
trustees,  and  in  each  of  them  the  original  de- 
cree was  not  by  a  surrogate,  but  by  the  su- 
preme court  on  its  equity  side.  In  Laytin's 
Case  appellant's  counsel  contended  that  the 
statute  did  authorize  the  fixing  of  the  rate 
of  compensation  of  testamentary  trustees, 
and  it  was  said  in  the  opinion  that  the  exec- 
utors had  had  a  final  accounting,  and  been 
discharged  as  such,  and  that  the  fund  had 
been  exclusively  a  trust  fund  under  the  will, 
and  it  was  held  that  the  court  had  jurisdic- 
tion to  award  commissions  to  testamentary 
trustees;  thus  concurring  in  an  opinion  on 
that  subject  to  be  found  in  Re  Roosevelt,  5 
Redf.  601.  Cook  v.  Lovory  was  an  action  for 
the  construction  of  a  will,  and  for  an  ac- 
counting of  the  trustee  appointed  after  the 
discharge  of  the  executors;  and,  as  he  had 
put  the  cestui  que  trust  to  great  trouble  in 
determining  his  rights,  the  trial  court  held 
that  the  trustee's  commissions  could  be  with- 
held, and  that  decision  was  afiirmed  in  this 
court.  Re  Allen  did  not  involve  that  ques- 
tion at  all.  There  the  testamentary  trustee 
applied  to  the  supreme  court  to  be  released 
from  the  trust,  and  the  court  concluded  not 
to  award  him  compensation,  as  if  he  had  per- 
formed the  trust  to  the  end,  but,  instead,  or- 
dered fixed  a  sum  of  money  which  it  deter- 
mined to  be  reasonable  in  view  of  the  labor 
performed;  and  that  order  was  affirmed  in 
this  court,  it  being  held  that  compensation 
could  not  be  claimed  as  of  course,  because 
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that  rule  applies  only  where  the  trust  cre- 
ated has  been  fully  executed;  that  the  pe- 
titioner applied  for  his  discharge,  and,  it  be- 
ing tendered  him,  if  he  saw  fit  to  accept  it 
he  had  to  do  so  upon  the  terms  and  condi- 
tions imposed  by  the  court,  one  of  which  was 
that  he  should  accept  a  certain  sum  of  money 
in  lieu  of  fees.  Stevens  v.  Melcher  was  an 
action  for  an  accounting,  and  presented  many 
questions,  one  of  which  was  whether  the 
trustee,  against  whom  findings  of  serious 
misconduct  had  been  made  on  the  trial, 
might  be  disallowed  commissions  in  accord- 
ance with  the  conclusion  of  the  trial  court, 
based  upon  such  findings,  and  it  was  decided 
that  they  might  be  withheld. 

As  I  have  already  said,  in  not  one  of  these 
cases  was  the  statute  to  which  I  have  re- 
ferred considered.  That  statute  refers  to  the 
commissions  of  executors  and  administrators 
only,  and  governs  this  case,  while  in  the 
cases  considered  supra  the  question  related 
to  the  compensation  of  testamentary  trus- 
tees, for  which  §  2730  of  the  Code  does  not 
provide.  By  chapter  115  of  the  Laws  of 
1866,  trustees  were  authorized  to  have  their 
accounts  as  such  trustees  finally  settled  before 
the  surrogate;  the  act  providing  a  practice 
the  same  as  where  an  account  is  rendered  by 
an  executor  or  administrator,  including  an 
appeal  from  the  decree  of  a  surrogate ;  and  it 
also  provides  that  the  surrogate  shall  allow 
to  the  trustee  or  trustees  the  same  compensa- 
tion for  his  or  their  services,  by  the  way  of 
commissions,  as  is  allowed  by  law  to  execu- 
tors and  administrators.  Prior  to  that  time 
testamentary  trustees  were  liable  to  account 
to  a  court  of  equity  in  the  case  of  a  trust  ex- 
pressly created  by  any  last  will  or  testament. 
2  Rev.  Stat.  p.  94,  §  66.  It  was  this  section 
that  was  amended  by  chapter  115,  Laws 
1866.  As  there  was  no  statute  commanding 
courts  of  equity  to  allow  any  compensation 
whatever  to  testamentary  trustees,  that 
court  was  not  accustomed  to  allow  any  com- 
pensation down  to  the  enactment  of  the  act 
of  April,  1817,  declaring  it  to  be  lawful  for 
the  court  of  chancery  to  make  a  reasonable 
allowance  to  executors,  administrators,  and 
guardians.  Prior  to  that  time  executors  and 
administrators,  like  other  trustees,  were  not 
allowed  anything  for  their  services.  The 
first  case  after  the  passage  of  the  act  of  1817 
was  Re  Roberts,  3  Johns.  Ch.  43,  in  which 
Chancellor  Kent  considered  the  case  of  a  com- 
mittee of  a  lunatic  as  coming  within  the 
equity  of  the  statute  of  1817,  and  fixed  his 
compensation.  Later,  in  Meacham  y^Stemes, 
9  Paige,  398,  which  was  a  case  in  which  the 
court  was  asked  to  fix  the  compensation  for 
trustees  where  the  deed  creating  the  trust 
contained  no  provision  as  to  their  compensa- 
tion, the  chancellor  said:  "The  question, 
therefore,  appears  to  be  presented  for  the  de- 
cision of  the  court,  whether  such  a  trustee 
is  entitled  to  compensation  for  his  services, 
within  the  equity  of  the  act  of  April,  1817, 
and  of  the  provisions  of  the  Revised  Statutes 
as  to  the  allowances  to  be  made  to  executors, 
etc.  .  .  .  It  may  therefore  be  considered 
'  the  settled  rule,  so  far  as  the  decision  of  this 
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eourt  can  settle  it*  that  in  all  cases  of  trusts 
of  this  description^  and  all  other  express 
trusts  of  a  similar  nature,  where  nothing  is 
said  in  the  deed  or  instrument  creating  the 
trust  on  the  subject  of  compensation  to  the 
trustee  for  his  personal  services  in  the  execu- 
tion of  the  trust,  and  where  there  is  no  agree- 
ment on  the  subject  for  a  different  allowance, 
that  the  trustee^  upon  the  settlement  of  his 
accounts,  will  be  allowed  the  same  fixed  com- 
pensation for  his  services,  by  way  of  commis- 
sions, as  are  allowed  by  law  to  executors  and 
guardians,  and  to  be  computed  in  the  same 
manner.  In  other  words,  the  court  will  con- 
sider the  statutory  allowance  to  executors, 
administrators,  and  guardians  as  the  com- 
pensation tacitly  understood  and  agreed  on 
by  the  parties  to  all  trusts  of  a  similar  na- 
ture, where  nothing  appears  to  show  a  differ- 
ent agreement  or  understanding  on  the  sub- 
ject of  compensation."  As  the  court  was  not 
hampered  by  statute  in  that  regard,  it  al- 
lowed compensation  as  a  matter  of  justice, 
but  when  it  came  to  a  case  where  the  trustee 
had  neglected  to  perform  his  duty  it  with- 
held compensation.  When  the  legislature 
came  to  enact  chapter  115  of  the  Laws  of 
1866,  it  recognized  this  jurisdiction  of  equi- 
ty, and  did  not  interfere  with  the  rate  of 
compensation  to  be  allowed  by  that  court  in 
cases  where  accountings  of  trustees  should  be 
had  before  it,  but  simply  authorized  trus- 
tees to  account  before  the  surrogate,  and 
commanded  the  surrogate  to  allow  the  same 
rate  of  compensation  as  by  statute  was  al- 
lowed to  executors  and  administrators.  As 
originally  enacted,  the  Revised  Statutes  of 
1828  provided  that  on  the  settlement  of  exec- 
utors or  administrators  "the  surrogate  shall 
allow  to  them  for  their  services,"  ete.  (2 
Rev.  Stet.  p.  03,  S  58), — since  that  time  for 
''shall"  has  been  substituted  "must,"  a  word 
which,  to  say  the  least,  does  not  tend  to  de- 
tract from  the  forcef ulness  of  the  command 
of  the  stetute, — and  shortly  thereafter,  in 
the  year  1836^  a  decree  of  the  surrogate  of 
the  county  of  New  York  came  up  for  review 
before  the  chancellor.  One  of  the  questions 
presented  was  whether  the  surrogate  had 
the  right  to  withhold  the  commissions  of  an 
administrator  because  of  his  gross  miscon- 
duct of  the  administration  of  the  intestete's 
estate.  The  chancellor  said:  "The  surro- 
gate takes  no  power  by  implication,  and  the 
direction  of  the  statute  is  positive  that,  upon 
the  settlement  of  the  account  of  executors 
and  administrators  in  a  proceeding  before 
him,  the  surrogate  shall  allow  them  certein 
specified  commissions  for  their  services,  over 
and  above  their  expenses,  except  in  those 
cases  where  a  specific  compensation  for  such 
services  is  allowed  by  the  will  of  the  deced- 
ent. 2  Rev.  Stet.  93.  The  appellant  there- 
^re  had  the  same  right  to  be  credited  his 
legal  commissions  for  receiving  and  paying 
out  the  moneys  of  the  estete  as  he  had  to  be 
credited  for  moneys  paid  by  him  for  debte 
and  funeral  expenses."  Halaey  v.  Van  Am- 
ringe,  6  Paige,  16.  In  Dakin  v.  Demming, 
6  Paige,  05,  the  chancellor  had  before  him 
the  same  question  on  an  appeal  from  the  de- 
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cree  of  the  surrogate  of  the  county  of  Oneida, 
and  he  said:  ''Indeed,  the  stetute  under 
which  the  surrogate  supposed  he  was  pro- 
ceeding to  teke  this  account  is  imperative 
that  he  shall  allow  the  personal  representa- 
tives such  commissions,  and  this  court  has 
recently  decided  that  the  surrogate  has  no 
discretion  on  the  subject;"  citii^  BdUey  v. 
Van  Atnringe,  6  Paige,  12. 

The  stetutes  and  cases  cited  together  dis- 
close that  prior  to  1817  executors,  adminis- 
trators, and  trustees  were  not  compensated 
for  their  services.  The  act  of  April  15,  1817, 
did  not  fix  the  rate,  of  direct  the  allowance, 
of  compensation.  Instead,  it  declared  that 
it  should  be  lawful  for  the  court  of  chancery, 
in  the  settlement  of  the  acoounte  of  guard- 
ians, executors,  or  administrators,  to  make 
a  reasonable  allowance  to  them  for  their 
services.  The  chancellor  setU^  the  rate  of 
allowance  in  Re  Roberts,  3  Johns.  Ch.  43,  and 
in  the  same  month  a  general  rule,  adopting 
the  basis  of  the  Roberta  Case  for  allowances, 
was  passed  for  all  cases.  From  that  date  to 
this  the  legislature  has  not  attemped  to  in- 
terfere with  the  practice  of  courte  of  equity 
in  such  cases,  and  we  need  not  go  far  afield 
to  find  the  reason  for  it.  But,  as  we  are  con- 
sidering the  effect  of  a  stetute,  we  pass  that 
by,  and  note  that  upon  the  enactment  of  the 
Revised  Stetutes  in  1828  the  legislature  com- 
manded the  surrogates  to  allow  a  certein 
rate  of  compensation  to  executors  and  ad- 
ministrators. It  did  not  provide  for  the 
compensation  of  executors  and  administra- 
tors generally,  which  would  have  included 
accountings  in  a  court  of  chancery  as  well  as 
before  the  surrogate,  but  the  direction  was 
to  the  surrogate;  thus  again  manifesting  the 
legislative  policy  to  be  one  of  noninterference 
with  the  jurisdiction  of  chancery  under  that 
head.  The  court  of  chancery  continued  to 
exercise  exclusive  jurisdiction  as  to  the  ac- 
counte  of  trustees  of  express  truste  until 
1866,  during  all  of  which  time  it  was  accus- 
tomed to  compensate  trustees  on  the  same 
basis  as  executors  and  administrators,  al- 
though it  occasionally  withheld  compensa- 
tion for  misconduct.  It  is  noticeable  that 
the  act  of  1866  (chap.  115),  following  con- 
sistently all  previous  legislation  upon  the 
subject,  did  not  attempt  to  provide  a  rate  of 
compensation  to  testementery  trustees  gen- 
erally, which  would  have  includckl  such  ac- 
countings in  a  court  of  equity,  but  it  com- 
manded the  surrogate  that,  in  accountings  of 
testementery  trustees  before  him,  he  should 
allow  to  them  compensation  the  same  as  al- 
lowed to  executors  and  administrators. 

Enough  has  already  been  said  to  make  it 
clear  that  the  persistent  insistence  that  the 
decisions  to  which  I  have  referred  require 
this  court  now  to  hold  that  the  stetute  di- 
recting surrogates  to  allow  commissions  it 
to  be  followed,  or  not,  in  the  discretion  of  the 
surrogate,  is  wholly  without  foundation; 
and  Uierefore  those  decisions  do  not  em- 
barrass this  court  in  giving  to  the  stetete 
that  construction  which  was  given  to  it  al- 
most immediately  upon  ite  enactment, — s 
construction  required  by  eveiy  role  of  stat' 
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utory  construction  applicable,  and  one  which 
does  not  permit  the  surrogate's  court  to  set  at 
naught  the  command  of  its  creator,  the  leg- 
islature, that  it  ''must  allow"  to  an  execu- 
tor or  administrator  the  compensation  pro- 
vided in  i  2730. 

Martin  and  Werner,  JJ.,  concur. 


Leonard  HOWARTH,  Receiver  of  Traders' 
Bank  of  Tacoma,  Respt., 

V. 

Charles  K  ANGLE,  Appt. 

1.  Stocklioldera  of  a  corporation  need 
not  b«  before  tlie  court  to  be  bound  by  a 
decree  appointing  a  receiver  for  the  corpora- 
tion and  giving  bim  authority  to  sue  for  as- 
sets, BO  far  as  the  question  of  title  to  the  as- 
sets Is  concerned. 

S.  Tlie  statutory  liability  off  a  stock- 
liolder  In  a  foreign  corporation  for  an 
unpaid  deficiency  of  assets,  which  he  assumes 
by  the  act  of  l>ecoming  a  meml>er  of  the  cor- 
poration through  the  purchase  of  stock,  Is  in 
fact  a  contractual  liability  springing  from  an 
Implied  promise,  and,  if  the  statute  does  not 
prescribe  any  remedy,  it  nmy  be  enforced  in 
the  state  where  he  residea 

8.  A  stockliolder  In  a  fforelffn  corpora- 
tion may,  'vrbcn  sncd  by  a  receiver 
appointed  at  tbe  don&ldl  off  tbe  corpo- 
ration to  compel  contribution  to  corporate 
liabilities  as  provided  by  the  statutes  of 
such  domlcll,  controvert  all  the  essential 
facts, — such  as  Insolvency,  amount  of  de- 
ficiency, and  the  like, — ^whether  they  are  es- 
tablished by  the  Judgment  appointing  the  re- 
ceiver, or  not. 

4.  A  receiver  of  a  f orelgrn  corporation, 
wbo,  by  tbe  law  of  tbe  state  la  wblcb 
he  Is  appointed,  baa  title  to  the  right  of 
action  against  stockholders  to  enforce  their 
statutory  liability,  may  be  allowed  by  comity 
to  enforce  such  liability  In  another  state 
where  a  stockholder  resides,  when  the  amount 
of  his  liability  has  been  definitely  ascertained 
and  Is  only  his  proportion  of  the  ascertained 
deficiency  of  assets,  and  It  does  not  appear 
that  there  Is  any  other  stockholder  or  any 
creditor  of  the  corporation  In  that  state,  or 
that  injury  will  be  thereby  done  to  any  citi- 
zen of  the  state,  or  any  established  policy  of 
the  state  thereby  interfered  with. 

5.  Tbe  recovery  off  Jadgrnicnt  aoralnst  a 
corporation,  and  tbe  return  of  execu- 
tion unsatisfied,  as  a  condition  of  the 
maintenance  of  an  action  against  a  stockhold- 
er in  a  domestic  corporation,  are  not  neces- 
sary before  suit  by  a  receiver  against  a  stock- 
holder of  a  foreign  corporation,  which  Is  per- 
mitted In  the  exercise  of  comity,  since  In  such 


ease  service  of  process  in  the  state  coold  not 
be  had  against  the  corporation. 

(February  27,  1900.) 

APP£AL  by  defendant  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  affirming  a  judg- 
ment of  a  Trial  Term  for  Monroe  (k>unty  in 
favor  of  plaintiif  in  an  action  brought  to 
enforce  the  statutory  liability  of  a  stodchold- 
er  in  a  foreign  corporation.    Affirmed. 


Statement  by  Vanitt  •!>: 

This  action  was  brought  by  the  plaintiff, 
as  receiver  of  an  insolvent  bank  in  the  state 
of  Washington,  to  recover  the  equal  and 
ratable  proportion  of  an  alleged  deficiency 
claimed  to  be  due  from  the  defendant  on  ac- 
count of  his  ownership  of  sixty-five  shares 
of  the  capital  stock  of  said  bank.  Upon  the 
trial  the  following  facta,  among  others,  were 
found  by  the  court: 

The  bank  in  question,  incorporated  under 
the  laws  of  the  territory  (now  state)  of 
Washington,  became  insolvent  in  May,  1804, 
and  on  the  19th  of  that  month  the  plaintiff 
was  duly  appointed  receiver  thereof,  "and  of 
all  its  property  and  assets,  real  and  pergon- 
al, of  whatsoever  nature,"  by  a  court  of  gen- 
eral jurisdiction  in  that  state;  but  the  de- 
fendant was  not  a  party  to  the  action.  The 
bank  had  a  capital  of  $500,000,  divided  into 
6,000  shares  of  the  par  value  of  $100  each, 
and  prior  to  the  appointment  of  the  plain- 
tiff as  receiver,  as  well  as  ever  since,  the  de- 
fendant owned  sixty-five  shares.  From  the 
organization  of  said  bank  the  statutes  of 
Washington  have  provided  that'  the  stock- 
holders of  every  baink  incorporated  thereun- 
der "should  be  held  individually  responsible, 
equally  and  ratably,  and  not  one  for  the 
other,  for  all  the  contracts,  debts,  and  en- 
gagements oi  the  bfiuik  accruing  while  they 
remain  such  stockholders,  to  the  extent  of 
the  amount  of  their  stock  therein,  at  the  par 
value  thereof,  in  addition  to  the  amount  in- 
vested in  such  shares."  They  further  pro- 
vide for  the  appointment  of  a  receiver  by  the 
superior  court  whenever  a  corporation  be- 
comes insolvent,  with  "power,  under  control 
of  the  court,  to  bring  and  defend  actions,  take 
and  keep  possession  of  property,  receive 
rents,  collect  notes,  and  generally  to  do  such 
acts,  respectinff  the  property  in  his  hands, 
as  the  court  should  authorize."  Said  stat- 
utes have  received  judicial  construction  in 
the  highest  court  of  said  state,  which  estab- 
lished the  law  "that  a  receiver  of  an  insol- 
vent corporation,  appointed  under  and  in  ac- 
cordance with  said  laws,  and  under  circum- 


NoTB. — As  to  the  enforceability  of  a  stock- 
holder's liability  outside  of  the  Jurisdiction  In 
which  the  corporation  was  created,  see  note  to 
Cushlng  V.  Perot  (Pa.)  84  L.  R.  A.  787,  and  the 
later  cases  of  Ferguson  v.  Sherman  (Cal.)  87 
L.  R.  A.  622;  Hancock  Nat.  Bank  v.  Ellis 
{Mass.)  42  L.  R.  A.  896:  Bell  v.  Farwell  (111.) 
42  L.  R.  A.  804 ;  Stoddard  v.  Lam  (N.  T.)  45  L. 
B.  A.  &61;  and  Crlppen,  L.  ft  Co.  v.  Lalghton 
<N.  H.)  46  L.  R.  A.  467 ;  as  well  as  the  recent 
decisions  of  the  United  States  Supreme  Court 
In  Whitman  v.  National  Bank,  176  U.  S.  6S9,  44 

47  L.  R.  A. 


L.  ed.  — ,  Adv.  S.  U.  S,  477,  20  Sup.  Ct.  Rep. 
477,  holding  that  a  statutory  liability  of  a  stock- 
holder can  be  enforced  In  any  court  of  compe 
tent  Jurisdiction,  and  In  Hancock  Nat.  Bank  v 
Farnum,  176  U.  8.  640,  44  L.  ed.  — ,  Adv.  S.  U. 
S.  506.  20  Sup.  Ct.  Rep.  506,  holding  that  a 
Judgment  against  a  corporation  which  by  the 
laws  of  the  state  Is  binding  on  stockholders 
must  be  given  the  same  effect  sgainst  them  in 
other  states  that  it  Is  entitled  to  In  the  state 
where  It  was  rendered,  and  Is  subject  to  no  de- 
fenses which  could  not  be  set  up  In  that  state 
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stanoes  similar  to  thoM  under  whicl^  plain- 
tiff was  appointed  receiver,  aa  aforesaid,  be- 
came and  was  a  receiver  for  all  of  the  cred- 
itors of  the  respective  corporation  or  asso- 
ciation of  which  he  was  so  appointed  receiv- 
er, and  a  quasi-assignee,  and  invested  with 
the  title  to  all  rights  of  action  possessed  by 
ills  principals;  and  was  entitled  to  bring  and 
defend,  in  his  own  name,  as  such  receiver, 
any  and  all  actions  involving  the  property, 
funds,  and  effects  in  his  hands  as  receiver, 
or  concerning  the  persons  represented  by 
him,  including  the  creditors  of  such  corpora- 
tions. .  .  .  That  the  liability  of  the 
stockholders  of  a  banking  corporation  organ- 
ized under  the  provisions  of  the  laws  of  the 
said  state  as  above  quoted  was  a  contingent 
and  secondary  liability,  to  be  enforced  after 
all  other  assets  of  said  bank  had  been  ex- 
hausted, and  was  provided  for  the  benefit 
of  all  creditors  of  said  bank,  and  became  a 
part  of  and  added  to  the  funds  and  property 
of  such  bank  in  the  possession  of  the  receiv- 
er thereof,  and  the  title  to  which  was  in  said 
receiver  as  a  trust  fund  for  the  purpose  of 
satisfying  the  claims  of  such  creditors;  and 
that  such  trust  funds,  including  said  con- 
tingent and  secondary  liability  of  the  stock- 
holders of  such  bank,  were  all  assets  in  the 
hands  of  such  receiver,  and  should  be  ad- 
justed in  receivership  proceedings;  and  that 
such  receiver  had  the  right,  under  the  direc- 
tion of  the  court,  to  enforce  the  said  contin- 
gent and  secondary  liabilities  and  every  lia- 
bility of  whatsoever  nature  which  the  court 
might  find  necessary  in  order  to  pay  the 
amount  owing  to  the  creditors;  and  that  the 
receiver  of  such  corporation,  and  not  the  in- 
dividual creditors  themselves,  was  and  is  the 
proper  person  to  sue  upon  and  enforce  the 
said  liabilities  against  the  stockholders  of 
such  insolvent  bankinff  corporation.'* 

The  trial  court  furUier  found  as  follows: 
"Tenth.  That  at  the  time  the  defendant  be- 
came the  owner  and  holder  of  sixty- five 
shares  of  stock  in  the  said  bank,  as  aforesaid, 
the  provisions  of  the  laws  of  the  state  of 
Washington,  as  stated  above,  as  interpreted 
by  the  courts  of  that  state,  were  in  full  force, 
and  became  a  part  of  the  said  defendant's 
contract  of  purchase  and  ownership  of  said 
shares  of  stock;  and  said  defendant,  in  and 
by  his  purchase  and  ownership  and  holding 
of  said  sixty-five  shares  of  stock  of  said 
bank  as  aforesaid,  contracted  and  agreed  for 
a  valuable  consideration  that  he  would  be 
and  remain  individually  responsible,  equally 
and  ratably  with  the  other  stockholders  of 
said  bank,  for  all  contracts,  debts,  and  en- 
gagements of  said  bank  accruing  while  he 
remained  such  stockholder,  to  the  extent  of 
the  amount  of  his  stock  therein  at  the  par 
value  thereof,  to  wit,  to  the  amount  of  $6,600 
in  addition  to  the  amount  invested  in  said 
shares;  and  that  it  is  provided  by  the  laws 
of  the  said  state  of  Washington  that  an  ac- 
tion to  enforce  said  liability  or  any  liabil- 
ity under  the  said  contract  and  obligation 
is  transitorv,  and  may  be  brought  by  a  re- 
ceiver as  a/oresaid  in  any  court  of  general 
Jurisdiction  in  any  state  where  persoral 
service  can  be  made  upon  said  stock^oMer. 
47  L.  R.  A. 


Eleventh.  That,  while  the  said  defendant  re- 
mained a  stockholder  of  said  Traders*  Bank 
of  Tacoma,  and  the  owner  of  sixty-five  shared 
of  its  stock  of  the  par  value  of  $100  each, 
as  aforesaid,  certain  contracts,  debts,  en- 
gagements, and  obligations  duly  accrued 
against  said  Traders'  Bank  of  Tacoma,  upon 
which,  after  exhausting  and  applying  the 
proceeds  of  all  property  and  assets  of  said 
bank  of  whatsoever  nature,  there  still  re- 
mains due  and  owing  the  sum  of  $131,670.40, 
and  that  the  equal  and  ratable  proportion  of 
the  said  deficiency  due  from  said  defendant 
on  account  of  the  sixty-five  shares  of  the 
capital  stock  of  said  bank  owned  by  him  aa 
aforesaid,  and  on  account  of  the  contract 
and  agreement  entered  into  by  him  at  tiie 
time  of  his  purchase  and  ownership  as  afore- 
said, and  in  accordance  with  the  provision! 
of  the  statutes  and  laws  of  the  state  of 
Washington,  is  the  sum  of  $1,712.10. 
Twelfth.  That  prior  to  the  commencemeDt 
of  this  action,  and  prior  to  the  making  of 
the  assessment  hereinafter  referred  to,  plain- 
tiff, as  receiver  of  the  Traders'  Bank  of  Ta- 
coma, as  aforesaid,  and  acting  under  orders 
of  the  said  superior  court  of  the  state  of 
Washington  for  the  county  of  Pierce,  had 
duly  and  regularly  collected  in  and  sold  and 
disposed  of  all  property  and  assets  of  said 
Traders'  Bank  of  Tacoma,  real,  personal,  and 
mixed,  and  of  whatsoever  kind  and  nature, 
except  the  said  contingent  or  secondary  lia- 
bility against  the  stockholders  of  said  bank, 
and  had  distributed  the  money  so  collected 
and  the  proceeds  so  realized  to  the  several 
creditors  of  the  said  Traders'  Bank  of  Ta- 
coma entitled  thereto,  as  was  duly  found  and 
ordered  by  the  said  superior  court  last  above 
named;  and  that,  after  so  selling  and  dis- 
posing of  all  of  the  assets  of  said  bank,  and 
on  or  about  the  17th  day  of  March.  1807. 
upon  a  full  report  and  showing  to  said  su- 
perior court  last  above  named,  and  upon  full 
proof  of  the  facts  above  stated  and  of  the 
condition  of  said  bank,  an  order  and  judg- 
ment of  said  superior  court  was  duly  made 
and  entered  in  said  cause  No.  11,673  by  said 
superior  court  of  the  state  of  Washington 
for  the  county  of  Pierce,  adjusting  all  the 
affairs  of  said  receivership  and  the  liabili- 
ties of  the  stockholders  of  said  bank,  and 
finding  and  adjudging  the  aggregate  amount 
of  the  several  deficiencies  upon  the  several 
contracts,  debts,  and  engagements  which  had 
accrued  against  said  bank  prior  thereto  to  be 
the  sum  of  $131,670.40;  and  further  order- 
ing, directing,  and  adjudging  that  plaintiff. 
as  receiver  as  aforesaid,  at  once  levy  an  as- 
sessment upon  the  several  stockholders  of 
said  bank  equal  to  26.34  per  cent  of  the  par 
value  of  the  stock  of  said  bank,  which  was 
by  said  judgment  found  to  be  an  assessment 
sufficient  and  necessary  to  make  up  the  full 
amount  of  said  deficiency,  and  which  said 
judgment  directed  that  said  assessment  be 
paid  forthwith  to  said  plaintiff,  as  such  re- 
ceiver, at  Tacoma,  Pierce  county.  Washing 
ton,  in  cash,  on  or  before  the  24th  day  of 
April,  1897;  and  which  said  judgment  fur- 
ther ordered  and  directed  said  plaintiff,  ai 
nuch  r#y2eiver,  to   forthwith   give   notice  to 
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and  make  demand  upon  the  several  stock- 
holders of  said  bank  for  the  amount  of  the 
respective  assessments  upon  them  on  account 
of  their  several  proportions  of  the  capital 
stock  of  said  bank,  and  authorized  and  di- 
rected him,  said  plaintiff,  as  such  receiver, 
to  proceed  forthwith  by  suit  brought  in  his 
own  name  as  such  receiver  against  all  stock- 
holders, if  any,  who  refused  to  pay  their  re- 
spective portions  of  such  assessment,  or  any 
portion  thereof,  according  to  the  said  terms 
and      demands.  ."     The      receiver 

thereupon  levied  an  assessment  on  the  sev- 
eral stockholders  of  the  bank,  in  accordance 
with  said  judgment,  of  26.34  per  cent  upon 
the  par  value  of  said  stock.  Before  the  com- 
mencement of  this  action  he  gave  notice  of 
Buch  assessment  to  the  defendant,  as  one  of 
said  stockholders,  and  demanded  payment  of 
bis  proportionate  amount  of  the  assessment 
and  denciency,  amounting  to  $1,712.10.  Up- 
on the  refusal  of  the  defendant  to  pay  said 
sum,  this  action  was  brought  for  the  recov- 
ery thereof,  and  the  trial  judge  directed  a 
judgment  in  favor  of  the  plaintiff  for  the 
amount,  with  interest  and  costs.  That  judg- 
ment was  unanimously  affirmed  by  the  ap- 
pellate division,  and  the  defendant  now 
comes  here. 

Mr.  Horace  MoGuire,  for  appellant: 

Under  the  rule  of  interstate  comity,  the 
plaintiff  should  not  be  permitted  to  collect 
this  assessment  or  enforce  tiiis  liability 
against  a  citizen  of  this  state  in  this  action, 
or  upon  the  facts  alleged  in  his  complaint. 

If  any  remedy  can  be  had  against  stodk- 
holders  of  foreign  corporations  it  is  well  es- 
tablished that  the  procedure  in  such  cases, 
as  in  others,  must  oe  according  to  the  law 
of  the  forum. 

Drinkwater  v.  Portland  MaHne  R.  Co,  18 
Me.  35  i  MarahaU  ▼.  Sherman,  148  N.  Y.  0, 
34  L.  R.  A.  767,  42  N.  E.  419;  Leucke  v. 
Tredtoay  46  Mo.  App.  507;  First  Nat.  Bank 
V.  €hu8tin  Minerva  OoT^aol.  Min,  Co.  42  Minn. 
327,  6  L.  R.  A.  676,  44  N.  W.  108;  Lotory  y. 
Inman,  46  N.  Y.  119. 

In  the  state  of  New  York  the  double  lia- 
bility is  not  property  which  passes  to  the 
receiver,  but  is  the  property  of  the  creditor. 

FametDorth  v.  Wood,  91  N.  Y.  308. 
.  The  right  of  action,  if  any,  according  to 
the  law  of  this  forum  was  in  a  creditor  of 
the  corporation,  and  the  right  of  action  can- 
not be  removed  from  a  creditor  to  a  receiver 
by  an  act  of  the  legislature. 

The  act  of  1807  can  only  apply  to  such  re- 
ceivers .within  the  state  of  New  York  as  were 
appointed  after  the  amendment  of  1897. 

Therefore  the  amendment  of  1897  should 
not  be  considered  in  the  discussion  of  this 


All  of  the  other  provisions  of  the  statute 
apply,  and  must  be  complied  with. 

Hirshfeld  v.  Fitzgerald,  157  N.  Y.  186,  46 
L.  R.  A.  839;  Hirshfeld  v.  Bopp,  145  N.  Y. 
84,  30  N.  E.  817;  National  Bank  v.  Dilling- 
ham,  147  N.  Y.  603.  42  N.  E.  338;  Tucker 
V.  Oilman.  45  Hun.  193,  Affirmed  in  121  N. 
Y.  180,  24  N.  E.  302;  LotDry  v.  Inman,  46  N. 
Y.  119. 
47  !«.  R.  A. 


The  interpretation  of  the  Washington 
statute  by  its  highest  court  is  that  an  action 
cannot  be  maintained  against  one  stockhold- 
er alone,  but  must  be  a  suit  in  equity  against 
all  stockholders  where  the  rights  of  aU  may 
be  adjusted. 

Wilson  V.  Book,  13  Wash.  676,  43  Pac 
939;  Watterson  v.  Maaterson,  15  Wash.  511, 
46  Pac.  1041 ;  Elderkin  v.  Peterson,  8  Wash. 
674,  36  Pac  1089. 

The  tendency  of  the  decisions  in  the  va- 
rious state  courts  has  been  to  avoid  taking 
jurisdiction  of  suits  to  enforce  the  liability 
of  stockholders  in  foreign  corporations  un- 
der the  statutes  of  a  foreign  state. 

Bank  of  North  America  v.  Rindge,  154 
Mass.  203,  13  L.  R,  A.  66,  27  N.  E.  1015; 
Bearing  v.  McKinnon  Dash  d  Hardware  Co. 
33  App.  Div.  40,  53  N.  Y.  Supp.  513. 

The  words  of  the  Washington  law,  ''liable 
for  all  contracts  and  engagements,"  should 
receive  the  same  interpreSition  in  this  forum 
as  like  words  in  our  state  Constitution, — 
that  the  liability  is  to  the  person  or  corpo* 
ration  holding  such  contract  or  engage- 
ments. 

Mr.  P.  M.  Frenoh,  for  respondent: 

The  plaintiff,  who  is  a  statutory  receiver 
appointed  by  the  superior  court  of  Pierce 
county,  in  the  state  of  Washington,  can 
maintain  this  action,  and  it  is  properly 
brought  in  his  name. 

Plaintiff  is  called  a  receiver,  but  he  is  in 
fact  a  quasi-assignee. 

The  liability  of  stockholders  under  the 
C!onstitution  and  laws  of  Washington,  as  de- 
cided by  its  court  of  last  resort,  is  an  asset 
which  can  be  reached  and  distributed  only 
in  this  manner. 

Wilson  V.  Book,  13  Wash.  676,  43  Pac. 
939;  Watterson  v.  Masterson,  16  Wash.  611, 
46  Pac.  1041 ;  Hardin  v.  Sweeney,  14  Wash. 
129,  44  Pac.  138. 

Actions  of  this  kind  have  been  frequently 
allowed,  especially  where  it  appears  that  the 
funds  sought  are  properly  part  of  the  fund 
which  the  foreign  court  is  attempting  to  ad- 
minister and  properly  distribute  among  the 
creditors  of  the  corporation,  and  the  good  of 
the  greatest  number  demands  it. 

Alderson's  Beach,  Receivers,  730,  i  685; 
Schultz  y.  Pheniw  Ins.  Co.  77  Fed.  Rep.  375, 
Affirmed  in  42  U.  S.  App.483, 80  Fed.  Rep.  337, 
26  G.  G.  A.  463;  Avery  v.  Boston  Safe-De- 
posit d  T.  Co.  72  Fed.  Rep.  700;  Failey  v. 
Talhee,  55  Fed.  Rep.  892;  Sheaf e  v.  Lari- 
mer, 79  Fed.  Rep.  921 ;  Howarth  y.  Ellwang- 
er,  86  Fed.  Rep.  64. 

Even  if  the  legal  title  to  the  cause  of  ac- 
tion be  not  in  the  receiver,  the  property  is 
certainly  in  oustodia  legis,  and  the  title  is 
in  the  court  to  such  an  extent  that  it  could 
authorize  the  receiver  to  use  his  own  name 
in  bringing  actions. 

Alderson's  Beach,  Receivers,  1897,  pp. 
728-747,  §§  683-697. 

The  action  given  to  enforce  the  liability 
of  stockholders  was  intended  to  be  a  transi- 
tory action  of  such  a  nature  that  it  might  be 
brought  in  any  court  of  general  jurisdiction 
over  similar  actions,  in  any  state  or  coun- 
try where  service  according  to  the  laws  of 
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that  state  or  country  could  be  made  upon  a 
stockholder. 

Hancock  Nat.  Bank  y.  Ellis,  166  Mass. 
414,  44  K.  E.  349,  61  N.  £.  207;  Gushing  v. 
Perot,  175  Pa.  66,  34  L.  R.  A.  737,  34  Atl. 
447;  Patterson  v.  Stewart,  41  Minn.  84,  4 
L.  R.  A.  745,  42  N.  W.  926;  Minnesota 
Thresher  Mfg.  Co.  ▼.  Langdon,  44  Minn.  37, 

46  N.  W.  310;  Dyer  v.  Potoer,  39  N.  Y.  8. 
R,  136,  14  N.  Y.  Supp.  873;  Hanson  v.  Da- 
vison, 73  Minn.  454,  76  N.  W.  264;  Wilkin- 
son v.  Rutherford,  49  N.  J.  L.  241,  8  Atl. 
607;  Gluck  &  B.  Receivers,  11,  179,  189; 
Hardin  v.  Sweeney,  14  Wash.  129,  44  Pac 
131. 

The  liability  imposed  upon  the  defendant 
as  a  stockholder  of  the  Tacoma  Bank  by  the 
Constitution  and  statutes  of  Washington  is 
contractual,  therefore  transitory,  and  can  be 
maintained  in,  any  jurisdiction  where  de- 
fendant can  be  found. 

Beach,  Priv.  Corp.  i  148;  Rorer,  Inter- 
state Law,  384;  Morawetz,  Priv.  Corp.  2d 
ed.  S  875;  Cook,  Stock  &  Stockholders,  2d 
ed.  S  223;  Whitman  v.  National  Bank,  51 
U.  S.  App.  536,  83  Fed.  Rep.  288,  28  C.  C. 
A.  404 ;  Sheafe  ▼.  Larimer,  79  Fed.  Rep.  921 ; 
United  States  v.  Knox,  102  U.  S.  422,  26  L. 
ed.  216;  Keyser  v.  Hitz,  133  U.  S.  138,  33  L. 
ed.  531,  10  Sup.  Ct.  Rep.  290;  Robinson  ▼. 
Turrentine,  59  Fed.  Rep.  554;  Richm^md  v. 
Irons,  121  U.  S.  65,  30  L  ed.  873,  7  Sup.  Ct. 
Rep.  788;  Kennedy  v.  Oihson,  8  Wall.  498, 
19  L.  ed.  476;  Bailey  v.  Saioyer,  4  Dill.  463, 
Fed.  Cas.  No.  744;  Elderkin  v.  Peterson,  8 
Wash.  674,  36  Pac.  1089;  Cole  v.  Satsop  R. 
Co.  9  Wash.  487,  37  Pac.  700;  Wilson  v. 
Book,  13  Wash.  676,  43  Pac.  939;  Hardin 
V.  Sweeney,  14  Wash.  129,  44  Pac.  138;  Wat- 
terson  v.  Masterson,  15  Wash.  611,  46  Pac 
1041. 

This  liability  is  in  no  sense  penal  or  in  the 
nature  of  a  penalty. 

Flash  V.  Conn,  109  U.  S.  371,  27  L.  ed. 
966,  3  Sup.  Ct.  Rep.  263;  Huntington  v.  At- 
trill,  146  U.  S.  657,  36  L.  ed.  1123,  13  Sup. 
Ct  Rep.  224;  Marshall  v.  Sherman,  148  N. 
Y.  9.  34  L.  R.  A.  757,  42  N.  E.  419. 

The  statutory  liability  of  a  stockholder  in 
a  corporation  can  be  enforced  outside  of  the 
state  where  the  corporation  was  organized. 

Cuykendall  v.  Miles,  10  Fed.  Rep.  342; 
Bank  of  North  America  v.  Rindge,  57  Fed. 
Rep.  279;  McVickar  v.  Jones,  70  Fed.  Rep. 
754 ;  Rhodes  v.  United  States  Nat.  Bank,  24 
U.  S.  App.  607,  66  Fed.  Rep.  512,  13  C.  C. 
A.  612,  34  L.  R.  A.  742;  National  Bank  v. 
Whitman,  76  Fed.  Rep.  697 ;  American  Free- 
hold Land  Mortg.  Co.  v.  Woodu>orth,  79  Fed. 
Rep.  951,  82  Fed.  Rep.  269;  Rhode  Island 
Mortg.  d  T.  Co.  v.  Moulton,  82  Fed.  Rep. 
979;  Ferguson  v.  Sherman,  116  Cal.  169,  37 
L.  R.  A.  622,  47  Pac.  1023;  Guemey  v. 
MoorCy  131  Mo.  650,  32  S.  W.  1132;  Howarth 
v.  Ellwanger,  86  Fed.  Rep.  54. 

The  decree  of  assessment  granted  by  the 
superior  court  of  Pierce  county,  Washing- 
ton, March  17,  1897,  not  being  directly  at- 
tacked and  set  aside  by  appropriate  judicial 
proceedings,  is  conclusive  evidence  of  the  ne- 
cessity for  making  such  assessfaients,  and 
binds  the  defendant  in  this  action. 
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Hawkins  ▼.  Qlenn,  131  U.  S.  819,  33  L.  ed. 
184,  9  Sup.  Ct.  Rep.  739;  Glenn  v.  Liggett, 
135  U.  S.  533,  34  L.  ed.  262,  10  Sup.  Ct  Kep. 
867;  Glenn  v.  Marhury,  145  U.  S.  499,  36  L 
ed.  790,  12  Sup.  Ct  Rep.  914. 

As  against  creditors,  there  is  no  difference 
between  unpaid  stock  and  any  other  assets 
which  may  form  a  part  of  the  property  and 
effects  of  the  corporation. 

Morgan  County  v.  AUen,  103  U.  S.  498,  26 
L.  ed.  498;  Glenn  y.  McAllister,  46  Fed.  Rep. 
883;  Glenn  v.  Liggett,  47  Fed.  Rep.  472; 
Bennett  v.  Glenn,  56  Fed.  Rep.  957;  Glenn 
V.  Williams,  60  Md.  93;  Vanderwerken  v. 
Glenn,  85  Va.  9.  6  S.  E.  806;  Parker  v. 
Stoughton  MiU  Co.  91  Wia.  174,  64  N.  W. 
751. 

As  to  the  stockholders,  the  liability  is 
fixed  and  determined  by  the  decree  fixing  the 
per  cent,  and  by  the  Constitution  and  laws 
of  Washingtcm  at  interpreted  by  the  deci- 
sions of  its  courts. 

Gushing  v.  Perot,  175  Pa.  66,  34  L.  R.  A 
737,  34  Atl.  447 ;  Mutual  F.  Ins.  Co.  v.  Phas- 
niof  Furniture  Co.  108  Mich.  170,  34  L.  R.  A 
694,  66  N.  W.  1095;  Ferguson  v.  Sherman, 
116  Cal.  169,  37  L.  R.  A.  622,  47  Pac.  1023. 

The  statute  of  another  state  haa,  of  course, 
no  extraterritorial  force,  but  rights  acquired 
under  it  will  always  in  comity  be  enforced, 
if  not  against  the  public  policy  or  the  laws 
of  the  former. 

Northern  P.  R.  Co.  ▼.  Bahoock,  154  U.  S. 
190,  38  L.  ed.  968,  14  Sup.  Ct  Rep.  978; 
Dayton  ▼.  Borst,  31  N.  Y.  435;  Re  Waits, 
99  N.  Y.  433,  2  N.  E.  440;  Phelps  ▼.  Bor- 
land, 103  N.  Y.  409,  57  Am.  Rep.  765,  9 
N.  E.  307;  Toronto  General  Trust  Co.  v. 
Chicago,  B.  A  Q.  R.  Co.  123  N.  Y.  47,  25  N. 
£.198;  O'ReiUy  v.  New  York  d  N.  E.  R.  Co. 
16  R.  I.  388. 

Vann,  J.,  delivered  the  opinion  of  the 
court: 

The  appeal  book  contains  but  three  ex- 
ceptions, two  of  which  relate  to  findings  of 
fact,  and  cannot  be  here  considered,  because 
the  ajffirmance  was  unanimous.  The  third 
relates  to  the  conclusion  of  law,  and  hence 
the  sole  question  presented  is  whether  the 
facts  found  authorize  the  judgment  directed. 
None  of  the  evidence  is  returned,  except  cer- 
tain extracts  from  the  Constitution  and  stat- 
utes of  Washington,  and  an  abstract  of  the 
testimony  of  a  lawyer  practising  in  that 
state,  relating  to  the  construction  placed  by 
its  highest  court  upon  them.  The  findings 
show  that  the  judgment  of  the  trial  court  is 
not  founded  simply  upon  the  judgment  of 
the  Washington  court  appointing  a  receiver, 
and  the  assessment  maae  pursuant  thereto, 
for  the  organization  and  insolvency  of  the 
Tacoma  bank,  the  amount  of  the  deficiency, 
and  defendant's  proportion  thereof,  are 
found  as  independent  facts,  which  are  pre- 
sumed, from  the  state  of  the  record  before 
us,  to  have  been  established  by  cnnunon-Iaw 
evidence.  The  defendant's  liability  and  the 
amount  thereof  do  not  depend  upon  the 
Washington  judgment,  the  only  necessary 
function  of  whi(£,  in  this  action,  was  to  es- 
tablish the  title  of  the  plaintiff  and  bis  right 
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to  sue.  While  the  plaintiff  is  called  a  re- 
ceiver, the  name  does  not  measure  his  power, 
for  he  represents  all  the  creditors  and  stock- 
holders of  the  insolvent  corporation,  and  is 
authorised  to  maintain  such  actions  as  are 
necessary  to  recover  the  assets,  among  which 
is  included  the  cause  of  action  set  forth  in 
the  complaint.  He  is  not  a  mere  custodian, 
but  "a  quasi-assignee,  .  .  .  invested 
with  the  title  to  all  riffhts  of  action  pos- 
sessed by  his  principals,"  and  entitled  to 
bring  "any  and  all  actions  involving  the 
property,  funds,  and  effects  in  his  hands  as 
receiver,  or  concerning  the  persons  repre- 
sented by  him,  including  the  creditors  of 
such  corporation."  The  statutory  liability 
of  stockholders  is  an  asset  of  the  insolvent 
bank,  "the  title  to  which  was  in  said  receiv- 
er as  a  trust  fund  for  the  purpose  of  satis- 
fying the  claims  of"  creditors.  While  a 
foreign  receiver  cannot  sue  in  this  state  as 
a  matter  of  right,  "still  our  courts  uphold 
the  title  of  a  foreign  assignee  or  receiver 
upon  the  principle  of  comity.  If  the  title 
is  by  virtue  of  a  voluntary  conveyance  or 
transfer,  it  is  sustained  as  against  all,  in- 
cluding even  domestic,  creditors;  but  if  it 
depends  on  a  foreign  statute  or  judgment, 
it  is  sustained  against  all  except  domestic 
creditors.  .  .  .  Every  remedy  to  gather 
in  the  assets  is  afforded,  unless  it  would  in- 
terfere with  the  policy  of  the  state,  or  im- 
pair the  rights  of  its  own  citisens."  Mabon 
V.  Ongley  Eleoirio  Co.  166  N.  Y.  196,  201, 
50  N.  £.  805.  This  is  made  very  plain  by 
the  learned  opinion  of  the  appellate  division 
which  leaves  nothing  to  be  said  upon  the 
subject.  Haioarth  v.  Angle,  39  App.  Div. 
151,  67  N.  Y.  Supp.  187. 

It  was  not  necessary  that  all  the  stock- 
holders should  be  before  the  Washington 
court  when  the  order  was  made  appointing 
the  plaintiff  receiver,  and  giving  him  author- 
ity to  sue,  any  more  than  when  a  decree  in 
bankruptcy  is  made,  which  binds  all  who 
are  not  parties  the  same  as  those  who  are. 
Sanger  v.  Upton,  91  U.  S.  56,  23  L.  ed.  220. 
That  judgment  may  be  regarded  as  a  pro- 
ceeding in  rem,  binding  upon  all  the  world, 
so  far  as  title  to  the  assets  of  the  corporation 
is  concerned ;  and,  according  to  the  decisions 
of  the  highest  court  of  the  state  where  it 
was  made,  the  so-called  "statutory  liability" 
of  stockholders  is  part  of  the  assets.  The 
defendant  took  stock  in  the  Tacoma  bank 
subject  to  the  burden  of  the  law,  which  he 
impliedly  agreed  to  bear,  as  he  could  not 
otherwise  have  become  a  stockholder.  Lowry 
V.  Inman,  46  N.  Y.  119.  That  burden  is  an 
asset,  vested  in  the  receiver,  and  can  be  en- 
forced in  this  state  the  same  as  a  promissory 
note,  not  because  the  laws  of  Washington 
are  in  force  here,  but  because  the  defendant 
voluntarily  assented  to  the  conditions  upon 
which  the  bank  was  organized.  As  was  said 
in  the  case  last  cited:  "A  personal  liabil- 
ity of  stockholders  for  the  debts  of  a  corpo- 
ration, in  virtue  of  the  charter,  is  not  in  the 
nature  of  a  penalty  or  forfeiture,  and  does 
not  exist  solely  as  a  liability  imposed  by 
statute.  It  is  not  enforced  simply  as  a 
statutory  obligation,  but  is  regarded  as  vol* 
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untarily  assumed  by  the  act  of  becoming  a 
stockholder.  .  .  .  It  is  like  other  obliga- 
tions assumed  in  the  form  prescribed  by  the 
laws  of  the  place  where  made,  and,  being 
valid  there,  is  enforceable  everywhere.  Its 
validity,  interpretation,  and  effect  are  to  be 
determined  by  the  lex  loci;  but  the  remedy 
is  governed  by  the  lex  fori,"  While  the  liar 
bility  is,  for  convenience,  frequently  called 
"statutory,"  because  the  statute,  which  is 
the  constitution  of  the  bank,  afiSxed  the  ob- 
ligation to  the  ownership  of  stock,  it  is  in 
fact  contractual,  and  springs  from  an  im- 
plied promise.  There  is  no  substantial  dif- 
ference between  the  liability  for  an  unpaid 
balance  on  a  stock  subscription,  which  is  an 
express  contract  to  take  stock  and  pay  for 
it  {Stoddard  v.  Lum,  159  N.  Y.  265,  45  L.  R. 
A.  551,  53  N.  E.  1108),  and  the  liability  for 
the  unpaid  deficiency  of  assets  assumed  by 
the  act  of  becoming  a  member  of  the  corpo- 
ration through  the  purchase  of  stock,  from 
which  a  contract  is  implied  to  perform  the 
statutory  conditions  upon  which  stock  may 
be  owned  { Richmond  v.  Irons,  121  U.  S.  27, 
55,  30  L.  ed.  864,  873,  7  Sup.  Ct.  Rep.  788). 
The  fact  that  the  former  is  the  promise  of 
a  principal,  and  the  latter  of  a  surety,  does 
not  affect  the  question.  The  express  prom- 
ise runs  to  the  corporation,  and  may  be  en- 
forced by  it;  while  the  implied  promise  runs 
to  the  creditors,  and  may,  according  to  the 
common  law  of  the  state  where  it  was  made, 
be  enforced  for  the  benefit  of  creditors  by  a 
receiver  of  the  corporation  appointed  to  wind 
up  its  affairs.  The  latter  promise  is  not  a 
part  of  the  capital  stock  of  the  bank,  but  is 
a  substitute,  required  by  statute,  for  the  per- 
sonal liability  of  a  partner  at  common  law, 
and  has  the  same  object,  which  is  the  protec- 
tion of  creditors.  The  stockholders,  how- 
ever, may  controvert  in  our  courts  all  the 
essential  facts,  such  as  insolvency,  the 
amount  of  the  deficiency,  and  the  like, 
whether  they  are  established  by  the  judg- 
ment appointing  the  receiver  or  not.  They 
may  require  strict  common-law  proof  as  to 
all  the  facts  upon  which  the  deficiency  is 
based,  and  may  contest  any  unreasonable  ex- 
penditure in  the  conversion  of  assets  and  the 
collection  of  accounts,  including  extravagant 
allowances  to  attorneys  or  counsel.  Upon 
all  these  questions  the  defendant  has  had 
his  day  in  the  courts  of  this  state,  and  the 
united  action  of  the  courts  below  has  con- 
clusively determined  them  against  him. 

If  the  statute,  upon  which  the  personal 
liability  of  the  stockholders  is  founded,  had 
also  provided  a  cemedy  for  that  liability, 
such  remedy  would  have  been  exclusive,  and 
could  not  have  been  enforced  in  the  courts 
of  this  state.  It  was  said  in  Pollard  v. 
Bailey,  20  Wall.  520,  527,  22  L.  ed.  376,  378: 
"The  liability  and  the  remedy  were  created 
by  the  same  statute.  This  being  so,  the  rem- 
edy provided  is  exclusive  of  all  others.  A 
general  liability  created  by  statute  without 
a  remedy  mav  be  enforced  by  an  appropri- 
ate common-law  action."  The  statute  of 
Washington,  however,  provided  no  remedy, 
but  left  that  subject  to  the  courts,  to  be 
worked  out  according  to  the  common  law. 
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The  learned  counsel  for  the  appellant  rec- 
ognizes the  distinction  between  foreign  stat- 
utes, which  create  a  liaMlitj  and  provide  a 
remedy,  and  those  which  create  a  liability 
but  do  not  provide  a  remedy.  He  admits 
that,  according  to  the  law  of  this  state,  in 
the  former  class  only  the  remedy  provided 
by  the  foreign  statute  can  be  pursued,  while 
in  the  latter  it  depends  upon  interstate  com- 
ity. He  insists,  however,  that  the  procedure 
against  resident  stockholders  of  a  foreign 
corporation  must  be  in  substantial  accord- 
ance with  the  practice  established  in  the 
state  where  the  action  is  brought,  and  this 
is  true  to  the  extent  that  no  departure  from 
that  practice  is  permitted,  which  results  in 
injustice  to  the  citizens  of  that  state,  or  is 
against  the  public  policy  thereof.  He  relies 
upon  the  case  of  MarahaU  v.  Sherman,  148 
K  Y.  9,  34  L.  R,  A.  757,  42  N.  E.  419,  where 
the  action  was  not  brought  by  a  receiver, 
but  by  a  creditor  of  an  insolvent  bank  in 
Kansas,  to  recover  the  amount  of  a  deposit 
after  a  receiver  had  been  appointed  in  that 
state.  The  action  was  founded  upon  a  lo- 
cal statute,  which  not  only  created  the  lia- 
bility, but  also  provided  a  peculiar  and  com- 
plicated remedy  unknown  to  our  courts,  and 
which  could  not  be  entirely  enforced  in  this 
state.  Lowry  v.  Inman,  46  N.  Y.  119; 
OAmtcfwen  v.  Eno,  106  N.  Y.  97*  103,  60 
Am.  Rep.  429,  12  N.  £.  648.  The  liability 
was  neiUier  contractual,  in  the  general  sense, 
nor  penal,  but  the  statute  charged  the  prop- 
erty of  the  stockholder  with  the  debts  of  the 
insolvent  corporation  to  the  extent  of  the 
stock  held  by  nim.  It  was  the  case  so  aptly 
described  by  Judge  Allen  in  Lowry  v.  In- 
man,  46  N.  Y.  119,  where  the  intent  of  the 
legislature  "was,  not  to  create  a  general  per- 
sonal or  property  liability,  but  to  charge  the 
property  of  the  stockholders,  and  that  not 
generally,  or  by  the  usual  and  ordinary 
process,  but  conditionally,  and  by  a  peculiar 
and  unusual  procedure,  only  available  in  the 
courts  of  that  state,  not  only  limiting  and 
prescribing  the  security  and  rights  of  the 
creditor,  and  the  obligation  and  liability  of 
the  stockholder,  but  prescribing  the  remedy 
going  with  it,  and  as  a  part  of  the  right." 
The  assets  had  not  been  marshaled  or  appro- 
priated for  the  benefit  of  creditors,  and  there 
was  no  way  to  determine,  with  any  degree 
of  accuracy,  the  amount  of  the  deficiency,  or 
how  much  the  defendant  ought  to  pay.  The 
action,  if  it  had  not  been  arrested  by  the 
demurrer  interposed  to  the  complaint,  would 
naturally  have  resulted  in  the  appropriation 
by  one  creditor,  alone,  of  that  which  be- 
longed to  others  equally  with  himself.  Under 
these  circumstances  we  declared  that  "when 
the  courts  of  this  state  are  asked  to  admin- 
ister the  statutes  of  Kansas,  and  we  can 
see  that  the  case  is  surrounded  by  such  com- 
plications, and  the  circumstances  are  such 
that  it  cannot  be  done  without  injustice  to 
our  own  citizens,  or  that  it  will  be  impossible 
to  do  full  and  complete  justice  to  all  the 
parties  in  interest,  it  is  reasonable  and  just 
to  decline  to  administer  them  at  all."  In 
that  case  the  amount  of  the  deficiency  was 
not  ascertained  in  any  way,  by  a  court  or 
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otherwise.  The  action  was  not  brought  by 
a  receiver.  The  remedy  sought  was  that 
provided  by  the  foreign  statute,  which  cre- 
ated the  liability.  That  remedy  could  not  be 
wholly  enforced  in  this  state,  and  to  the  ex- 
tent that  it  could  be  enforced  might  result 
in  injustice  to  our  citizens.  In  this  case  the 
action  is  brought  by  a  receiver,  who,  accord- 
ing to  the  decisions  of  the  Washington 
courts  has  the  title  to  the  right  of  action, 
and  the  amount  of  the  deficiency  has  been 
definitely  ascertained  both  by  the  courts  of 
that  state  and  of  this.  It  does  not  appear 
that  there  is  any  other  stockholder  or  any 
creditor  in  this  sUte,  or  that  injustice  will 
be  done  to  any  citizen  of  this  state  by  sus- 
taining the  judgment  appealed  frooL  The 
reasons  given  by  the  court  for  denying  re- 
lief in  Marshall  v.  Sherman  are  met  by  the 
facts  of  this  case,  which  distinguish  it  in 
many  essential  respects,  and  permit  a  re- 
covery under  the  principles  sanctioned,  but 
not  applied,  in  that  case,  because  Uie  neces- 
sary facts  were  wanting. 

It  is  not  necessary  that  the  procedure  to 
enforce  the  liability  in  question  should  be 
that  required  by  statute  in  this  state  in  the 
case  of  domestic  corporations,  as  that  would 
frequently  be  impossible,   and   would  with- 
hold the  right  of  comity  altogether.     Any 
provision  of  our  statutes  which  makes  the 
recovery  of  judgment  against  the  corpora- 
tion and  return  of  execution  unsatisfied  es- 
sential   to    the    maintenance    of  an  action 
against  a  stockholder  cannot  ordinarily  be 
complied  with  in  the  case  of  a  foreign  cor- 
poration, because  service  of  process  cannot 
be  had.     Laws  1890,  chap.  504,  S  68;  Hirsh- 
feld  V.  Bopp,  146  N.   Y.   84,   39  N.  E.  817. 
However,  the  provision  of  the  stock  corpo- 
ration law,  above  cited,  did  not  apply,  even 
to  a  domestic  banking  corporation,  on  the 
18th  of  May,   1897,  when  this  action   was 
commenced,  because,  on  the  day  before,  9  62 
of  the  banking  law  was  so  amended  as  to 
require  the  enforcement  of  liability  against 
stockholders  by  action  in  the  name  of  the 
receiver.     Laws  1892,  chap.  689,  §  62;  Laws 
1897,  chap.  441,  §  1.    Said  amendment  also 
answers  tne  criticism  of  the  appellant  that, 
if  the  right  of  action  was  in  a  creditor,  in- 
stead of  the  receiver,  the  defendant  would 
have  had  the  benefit  of  the  statute  of  limi- 
tations.   Code  Civ.  Proc  §  394.    It  is  suffi- 
cient if  the    method    of    procedure  in  our 
courts  is  such  that  no  injustice  is  done  to 
the  defendant,  or  to  any  citizen  of  this  state, 
and  the  established  policy  of  the  state  is  not 
interfered  with.     WiUitta  v.   Waite,  25  N. 
Y.  577,  585.    No  injustice  was  done  the  de- 
fendant by  the  judgments  below,  because  he 
was  only  required  to  pay  his  exact  propor- 
tion of  the  deficiency,  as  duly  ascertained  by 
the  courts  of  this  state.    The  fact  that  the 
deficiency  had  also  been  ascertained  by  the 
courts  in  Washington,  and  the  same  amount 
found  to  exist,  did  no  harm.    There  is  no 
inequality,  for  one  creditor  is  not  paid  in 
full,  while  other  get  less,  but  all  are  bene- 
fited equally,  and  no  one  gets  more  than  his 
due.     Justice  is  done  to  all  and  injustice  to 
none.     While  only  a  single  stockholder  was 
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made  a  party  to  the  action,  he  was  the  only 
stockholaer,  so  far  as  appears,  who  could 
be  served  in  this  state. 

If  some  of  the  stockholders  should  prove 
insolvent,  the  defendant  cannot  be  affected 
by  it,  or  his  liability  increased  thereby.  Un- 
der the  Federal  banking  law,  which  contains 
the  same  provision  as  to  the  liability  of 
stockholders,  in  the  same  words  as  the  stat- 
ute in  question,  it  was  held  that  there  was 
no  power  to  direct  a  second  assessment  to 
supply  the  deficit  caused  by  the  inability  of 
the  receiver  to  enforce  payment  from  such 
stockholders  as  were  insolvent  or  beyond  the 
jurisdiction.  It  was  also  held  that  the  ef- 
fect of  the  words  "equably  and  ratably,  and 
not  one  for  another,"  was  to  make  the  lia- 
bility several,  and  not  joint,  and  to  protect 
each  stockholder  from  liability  for,  the  de- 
fault of  another.  It  was  aistinctly  an- 
nounced "that  the  shareholders  were  not  in* 
tended  to  be  put  in  the  relation  of  guaran- 
tors or  sureties,  'one  for  another,'  as  to  the 
amount  which  each  might  be  required  to  pay," 
and  that  "the  insolvency  of  one  stockholder, 
or  his  being  beyond  the  jurisdiction  of  the 
court,  does  not  in  any  wise  affect  the  lia- 
bility of  another."  United  States  v.  Knom, 
102  U.  S.  422,  26  L.  ed.  216.  See  also  Re 
Hollister  Bank,  27  N.  T.  393,  84  Am.  Dec. 
202;  Crease  v.  Baboock,  10  Met.  525;  and 
Morse,  Banks  &  Banking,  503.  The  defend- 
ant, therefore,  cannot  be  made  to  pay  more 
than  once,  nor  more  than  his  share,  whether 
others  pay  or  not.  No  resident  of  this  state 
is  affected,  except  the  defendant,  from 
whom  nothing  is  required  except  what  he 
impliedly  contracted  to  pay.  The  policy  of 
the  state  is  not  contravened,  for  that  policy 
requires  the  enforcement  of  the  statutory 
liability  of  stockholders  of  insolvent  corpo- 
rations by  an  action  in  the  name  of  a  receiv- 
er to  recover  the  proper  proportion  of  the 
deficiency  from  eacn  stockholaer  for  the  ben- 
efit of  all  the  creditors.  As  was  said  in 
Stoddard  v.  hum,  150  N.  T.  265,  45  L.  R.  A. 


551,  53  N.  E.  1108:  "The  plaintiff  does  not 
come  here  seeking  to  remove  assets  from  this 
state,  to  the  possible  prejudice  of  domestic 
creditors,  but  asks  that  he  be  permitted  to 
enforce  against  our  own  citizens  the  per- 
formance of  contracts  into  which  they  have 
entered  in  another  jurisdiction."  When  an 
action  by  a  foreign  receiver  to  collect  assets, 
under  the  authority  of  the  court  which  ap- 
pointed him,  works  no  detriment  to  any  cit- 
izen of  this  state,  and  is  not  repugnant  to 
its  policy,  it  would  be  a  provincial  and  nar- 
row view  for  our  courts  to  refuse  to  extend 
the  usual  state  comity.  There  is  a  close 
business  connection  between  the  citizens  of 
the  different  states  of  the  Union.  Invest- 
ments are  freely  made  in  other  states  by  the 
citizens  of  this  state,  who  need  the  aid  of 
the  courts  of  the  iurisdietion  where  the  in- 
vestments are  made.  The  comity  which  we 
expect  to  have  extended  to  citizens  of  our 
state,  we  cannot,  in  justice,  refuse  to  citizens 
of  other  states.  State  lines  should  not  prevent 
justice  from  being  done.  Our  courts  should 
not  close  their  doors  to  a  receiver  from  another 
state,  who  comes  here,  armed  with  the  title 
to  a  just  claim  against  a  citizen  of  thin 
state,  and  offers  to  establish  by  common-law 
evidence  the  liability  of  that  citizen.  While 
we  should  keep  control  of  the  subject,  so  as 
to  see  that  no  discrimination  is  practised 
against  our  citi^ns,  or  injustice  done  them 
either  as  to  the  substance  of  the  liability  or 
the  method  of  procedure,  when  the  same  re- 
sult is  attained  in  practically  the  same  way 
as,  under  similar  circumstances,  would  be 
attained  in  the  case  of  a  domestic  corpora^ 
tion,  there  is  no  reason  for  withholding  that 
aid  which  is  now  afforded  by  the  courts  of 
almost  all  enlightened  countries. 

The  judgment  should  he  affirmed,  with 
costs. 

Parker,  Gh.  J.,  and  Bartlett,  Halsl&t» 
Martin,  and  Iiaadon,  J  J.,  concur; 
OBrlem,  J.,  not  voting. 
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John  GRAHAM,  alias  Jim  Wheeler,  Plff,  tn 

Err.^ 

V, 

PEOPLE  of  the  State  of  Illinois. 
(181  111.  477.) 

1.  Aa  indiotiiieiit  eliarfflnff  an  attempt 
to  obtain  moneys  hj  the  use  of  the  con- 
fldence  game  is  not  insufficient,  although  It 
fails  to  state  all  the  acts  constituting  the  of- 
fense with   which   the   accused    is   charged, 

NOTS. — For  Jurisdiction  of  crime  begun  in 
one  state  and  consummated  in  another,  see  S» 
parte  McNeely  (W.  Va.)  IS  L.  R.  A.  226. 

As  to  locality  of  crime  committed  through 
agency  of  mails  or  of  carrier,  see  State  v.  Hud- 
son (Mont.)  19  L.  R.  A.  775. 

As  to  crime  committed  by  shooting  across 
state  boundary,  see  State  v.  Hall  (N.  C.)  28  L. 
E.  A.  69,  and  note. 
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where  the  statutes  provide  for  punishment 
of  those  who  attempt  to  obtain  money  by  the 
use  of  the  confidence  game,  and  provide  that 
an  indictment  shall  be  sufficient  which  charges 
the  attempt  to  obtain  money  by  such  game, 
and  that  every  indictment  shall  be  deemed 
sufficiently  technical  which  states  the  offense 
in  the  language  of  the  statute  creating  the 
offense. 

a.  A  statvte  malctasr  aa  Indictment  for 
obtaining  money  br  tlie  vse  off  tbe 
eonfldenee  grame  ■ntteient  which  charges 
felonious  obtaining  of  money  from  a  certain 
person  by  means  and  by  the  use  of  the  con- 
fidence game  is  not  unconstitutional. 

8.  One  w^bo  is  svecessfnl  In  obtaining 
money  by  means  of  the  confidence  game  can- 
not be  couTlcted  of  an  attempt,  although  the 
act  was  not  consummated  in  the  county  wherf 
the  indictment  was  found. 

4«  Bvldenee  sbovrlngr  eomnttsslon  off  a 
erlme  will  not  sustain  an  Indictment  charg* 
Ing  an  attempt  to  commit  it,  where  the  stat- 
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ates  make  the  eonnimmated  crime  and  tlie  at- 
tempt different  offenses. 
\.     A  proaeevtloB  for  obtAlBlBS  moner 
by    the   uae   of   the   eonfldeaee   vamc 

should  be  Instituted  In  the  county  where  the 
offense  was  consummated,  and  not  In  that 
where  preliminary  acts  were  done,  under  a 
statute  providing  that  local  Jurisdiction  of 
all  offenses  shall  be  In  the  county  where  the 
offense  Is  committed. 

(October  19,  1899.) 

ERROR  to  the  Circuit  Court  for  Perry 
County  to  review  a  judgment  eonvict- 
ing  defendant  upon  an  indictment  charging 
him  with  attempting  to  obtain  money  by 
means  of  the  confiaence  game.    Reversed, 


Statement  by  Macnd^'*  J-'- 

At  the  May  term,  1898,  of  the  Perry  coun- 
ty circuit  court,  the  grand  jury  returned  in- 
to open  court  an  indictment  againat  plaintiff 
in  error  containing  two  counts.    The  first 
count  presents  that  "John  Graham,  alias 
Jim  Wheeler,  late  of  the  county  of  Perry, 
and  state  of  Illinois,  on  the  7th  day  of  No- 
vember, in  the  year  of  our  Lord  1896,  at  and 
in  the  county  aforeaaid,  unlawfully  and  fe- 
loniously did  attempt  to  obtain  from  John 
A.  Bowlin  his  money  by  means  and  by  use 
of  the  confidence  game,  contrary,"  etc.  The 
second  count  presents  that  "the  said  John 
Graham,   alias   Jim   Wheeler,   alias  James 
Wheeler,   alias  John   Snearly,   late  of   the 
county  of  Perry,  and  state  aforesaid,  in  the 
year  of  our  Lord  1896,  at  and  in  the  county 
aforesaid,  unlawfully  and  feloniously  did  at- 
tempt to  obtain  from  John  A.  Bowlin  $1,- 
500  good  and  lawful  money  of  the  United 
States,  and  of  the  value  of  $1,500,  the  prop- 
erty of  the  said  John  A.  Bowlin,  by  means 
and  by  the  use  of  the  confidence  game,  con- 
trary," etc.    A  motion  was  made  to  quash 
the  indictment  for  reasons  stated  in  the  opin- 
ion of  the  court.    This  motion  was  over- 
ruled, and  exception  was  taken  by  plaintiff 
in  error.     Plaintiff  in  error  entered  a  plea  of 
not  guilty,  and  was  tried  before  a  jury,  who 
found  him  guilty  as  charged  in  the  indict- 
ment, and    found   his  age    to   be    forty-one 
years.    Motions  for  new  trial  and  in  arrest 
of  judgment  were  made,  and  overruled,  and 
exceptions  were  taken.    Judgment  was  en- 
tered upon  the  verdict,  and  the  plaintiff  in 
error  was  sentenced  to  the  penitentiary,  to 
be  there  confined  until  discharged  by  due 
process  of  law. 

The  material  facts  developed  by  the  testi- 
mony are  as  follows:  On  November  6,  1896, 
a  stranger  approached  John  A.  Bowlin  on 
the  streets  of  Duquoin,  in  Perry  county,  in- 
troducing himself  to  Bowlin  as  Jim  Wheeler, 
and  informing  Bowlin  that  he  had  come  to 
Duquoin  to  see  the  latter  to  learn  if  he  was 
related  to  Andrew  Bowlin.  John  A.  Bowlin 
stated  that  he  had  no  relative  by  that  name. 
Wheeler,  or  the  man  calling  himself  Wheel- 
er, then  proceeded  to  tell  John  A.  Bowlin 
that  he  had  had  a  partner  by  the  name  of 
Andrew  Bowlin;  that  said  Andrew  Bowlin 
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had  recently  died  at  a  town  in  Central  Illi- 
nois; that  he  was  looking  for  someone  ^lo 
could  fill  his  place;  that  he  (Wheeler),  and 
said  Andrew  Bowlin,  and  a  certain  Indian, 
who  was  stated  to  be  then  in  the  woods  near 
Cairo,  Illinois,  owned  a  valtlable  gold  mine 
in  Arizona;  that  they  had  taken  from  said 
mine  a  large  quantity  of  gold,  and  started  to 
Washington,  District  of  Columbia,  for  the 
purpose  of  disposing  of  the  gold  at  the  gov- 
ernment mint,  and  securing  a  patent  or  title 
from  the  government  to  the  land,  upon  which 
the  mine  was  located;  but  that,  upon  their 
arrival  in  Illinois,  Andrew  Bowlin  sickened 
and  died;  and  that  he  (Wheeler)  and  the  In- 
dian were  both  ignorant,  and  uneducated, 
and  in  need  of  someone  to  assist  them  in 
their    enterprise.    Wheeler    then    produced 
from  his  pockets  specimens  of  ore,  which  he 
stated  were  gold  of  great  value,  and  had  been 
taken  from  his  mine  in  Arizona;  and  that 
the  Indian  near  Cairo  had  in  his  possession 
a  large  bulk  of  the  gold  in  the  form  of  two 
gold  bricks  or  bars.    Bowlin  then  invited 
Wheeler  to  take  dinner  with  him  at  the  res- 
idence of  his  daughter,  Mrs.  Fishback,  liv- 
ing   in  Duquoin,    where   they   both    went 
There,    in   the   present   of   Mrs.    Fishback, 
Wheeler  repeated  his  story  of  the  gold  mine 
in  Arizona,  the  death  of  his  partner,  the 
presence  of  the  Indian  with  the  gold  bars  in 
the  woods  near  Cairo,  and  again  displayed 
the  specimens  of  gold  ore  taken  from  the 
mine.    Wheeler  then  and  there  offered  to 
give  Bowlin  an  interest  in  the  mine  and  gold 
bricks  upon  such  terms  as  the  Indian  would 
agree  to,  if  Bowlin  would  go  on  to  Washington 
with  him,  and  attend  to  the  business  of  se- 
curing  the   patent,   etc.    It  was   then   ar- 
ranged that  Bowlin  should  go  with  Wheeler 
that  night,  to  wit,  the  night  of  November  6, 
1896,  to  Cairo.     Accordingly,  they  left  Du- 
quoin at  8  o'clock  in  the  evening,  arrived  in 
Cairo,  and  stayed  all  night  at  the  Halliday 
House,  Wheeler  requesting  Bowlin  to  regis- 
ter his  name  as  Jim  Wheeler,  claiming  t£at 
he  (Wheeler)  could  not  read  or  write.     Bow- 
lin did  so.    The  next  morning — ^November  6, 
1896 — Bowlin  and  Wheeler  took  a  buggy, 
and  went  out  on  the  Mississippi  river  in  the 
woods  above  Cairo,  and  found  the  Indian 
with  the  bricks,  which  the  latter  produced. 
Wheeler  produced  an  instrument  with  which 
they  bored  the  bricks,  and  took  the  borings, 
whereupon  Wheeler  and  Bowlin  returned  to 
Cairo.    Wlien  they  arrived  at  Cairo,  they 
went  to  a  jewelry  store.    Wheeler  alighted 
from  the  buggy, — Bowlin  holding  the  horse, 
and  went  into  the  store.    He  returned  with 
a   card,    which,   as   he   claimed,    had    been 
handed  to  him  by  the  jeweler,  and  he  handed 
the  card  to  Bowlin  to  read.    Tlie  card  bore 
the  name  of  a  man,  stated  to  be  a  govern- 
ment assayer,  at  the  Halliday  House.    To- 
gether they  went  there,  and  found  the  man, 
claiming  to  be  an  assayer,  and  he  tested,  or 
pretended    to   test,    the   borings   from   the 
bricks,    and    pronounced    them    pure    gold. 
Bowlin  and  Wheeler  then  returned  to  Du- 
quoin on  the  evening  of  November  6,  and 
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went  out  to  Bowlin's  home  in  the  country, 
and  remained  during  the  night.  The  next 
morning  they  returned  to  Duquoin  together, 
and  went  to  the  First  National  Bank,  where 
Bowlin  drew  from  the  bank  $1,500.  Bowlin 
and  Wheeler  then  returned  to  Cairo,  and 
Bowlin  took  the  money  with  him  to  the 
woods  in  Alexander  county,  and  there  deliv- 
ered the  same  to  Wheeler  in  exchange  for  the 
bricks,  Bowlin  to  have  one-third  interest  in 
the  bricks,  which  were  valued  at  about  $35,- 
000,  and  one-third  interest  in  the  mine,  for 
the  $1,500  paid  and  his  services  to  be  ren- 
dered in  getting  title  to  the  land  on  which 
the  mine  was  located.  Bowlin  and  Wheeler 
then  returned  to  Cairo,  where  Wlieeler  left 
Bowlin,  in  order,  as  he  said,  to  take  the  In- 
dian as  far  as  New  Orleans  on  his  return  to 
Arizona.  W^heeler  was  to  join  Bowlin  at 
Bowlin's  home  in  a  few  days.  Upon  his  re- 
turn to  Duquoin,  Bowlin  became  uneasy,  and 
told  certain  parties  of  his  transaction  with 
Wheeler,  and  had  his  bricks  examined,  and 
learned  that  he  had  been  deceived.  Bowlin 
then  saw  nothing  more  of  Wheeler  until  No- 
vember, 1897,  when  he  went  to  Keokuk, 
Iowa,  to  see  a  man  who  nad  been  arrested, 
charged  with  a  similar  offense.  Arriving  at 
Keokuk,  he  found  the  plaintiff  in  error  in 
jail  under  the  name  of  John  Graham.  Bow- 
lin identified  him  as  the  same  man  whom  he 
liad  known  as  Jim  Wheeler,  and  who  had  ob- 
tained his  money,  as  above  stated,  in  1806, 
just  one  year  before.  The  present  writ  of 
error  is  sued  out  for  the  purpose  of  review- 
ing the  judgment  so  entered  by  the  circuit 
court. 

Messrs,  William  8.  Forrest  and  Ben- 
jamin O.  Baohraoh  for  plaintiff  in  error. 

Messrs.  C.  A.  Hill,  B.  D.  Monroe,  and  C. 
B.  Hawkini^  with  Mr.  Edward  C.  Akin, 

Attorney  General,  for  defendants  in  error : 

An  indictment  charging  that  money  was 
obtained  by  means  and  by  use  of  the  confi- 
dence game  sufficiently  describes  the  offense 
defined  in  S  08  of  the  Criminal  Code,  by  vir- 
tue of  the  express  provisions  in  §  09,  that 
such  description  shall  be  sufficient,  as  well 
as  by  the  general  provision  in  division  11,  S 
6,  making  it  sufficient  to  state  an  offense  in 
the  language  of  the  statute,  or  so  that  its 
nature  may  be  easily  understood  by  the  jury. 
Maanoell  v.  People,  168  111.  248,  41  N.  E. 
995 ;  Morton  v.  People,  47  111.  468 ;  Miller  v. 
People,  3  111.  233;  Cannady  v.  People,  17  111. 
158;  Lyons  v.  People,  68  111.  271;  Mo- 
Cutoheon  v.  People,  69  111.  601 ;  Warriner  v. 
People,  74  111.  346;  Cole  v.  People,  84  111. 
216;  Fuller  v.  People,  92  111.  182;  Ker  v. 
People,  110  m.  627,  51  Am.  Rep.  706;  Sea- 
cord  V.  Pe<n»le,  121  HI.  623,  13  N.  E.  194; 
Loehr  v.  People,  132  111.  504,  24  N.  E.  68; 
West  V.  People,  137  HI.  189,  27  N.  E.  34,  34 
N.  E.  254. 

It  is  always  open  to  the  defendant  to  move 
the  judge  before  whom  the  trial  is  had  to 
order  the  prosecuting  attorney  to  give  a 
more  particular  description,  in  the  nature  of 
a  specification  or  bill  of  particulars,  of  the 
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acts  on  which  he  intends  to  rely,  and  to  sus- 
pend the  trial  until  this  can  be  done. 

Coffin  V.  United  States,  156  U.  S.  432,  39 
L.  ed.  481,  16  Sup.  Ct.  Rep.  394;  Com,  v. 
Shemwn,  13  Allen,  248;  WilUama  v.  Com. 
91  Pa.  493. 

Attempts  to  commit  crimes  are  cognizable 
in  the  place  of  the  attempt. 

1  Wharton,  Crim.  Law,  S  288;  1  Bishop, 
Crim.  Proc.  S  57. 

At  common  law  an  attempt  to  commit  a 
felony  is  a  misdemeanor;  but  where  the 
common  law  is  superseded  by  a  complete 
criminal  code,  an  attempt  to  oonunit  a  felony 
is  punishable  only  when  made  so  by  statute. 

1  MeClain,  Crim.  Law,  §  221. 

To  constitute  an  attempt  there  must  be 
the  intent  to  conunit  a  crime,  and  some  act 
done  toward  its  consununation. 

Oriffin  v.  State,  26  6a.  493. 

The  "confidence  game  is  any  swindling 
operation  in  which  lulvantage  is  taken  of  the 
confidence  reposed  by  the  victim  in  the 
swindler." 

Maanoell  v.  People,  158  111.  248,  41  N.  E. 
995. 


V  J.,  delivered  the  opinion  of 
the  court: 

This  prosecution  is  based  upon  §  98  of  the 
Criminal  Code,  which  reads  as  follows: 
"Every  person  who  shall  obtain,  or  attempt 
to  obtain,  from  any  other  person  or  persons, 
any  money  or  property,  by  means  or  by  use 
of  any  false  or  bogus  checks,  or  by  any  other 
means,  instrument,  or  device,  commonly 
called  the  confidence  game,  shall  be  impris- 
oned in  the  penitentiary  not  less  than  one 
year  nor  more  than  ten  years."  The  indict- 
ment was  framed  under  §  99  of  the  Criminal 
Code,  which  is  as  follows:  "In  every  indict- 
ment under  the  preceding  section,  it  shall 
be  deemed  and  held  a  sufficient  description  of 
the  offense,  to  charge  that  the  accused  did, 
on,  etc.,  unlawfully  and  feloniously  obtain, 
or  attempt  to  obtain  (as  the  case  may  be), 
from  A.  B.  (here  insert  the  name  of  the  per- 
son defrauded  or  attempted  to  be  de- 
frauded), his  money  (or  property,  in  case 
it  be  not  money),  by  means  and  by  use  of 
the  confidence  game."  The  motions  made 
by  the  plaintiff  in  error  to  quash  the  indict- 
ment and  in  arrest  of  judgment  were  based 
upon  two  grounds.  In  the  first  place,  it  is 
alleged  that  the  indictment  is  insufficient, 
as  not  expressly  stating  all  the  acts  consti- 
tuting the  offense  with  which  the  prisoner  is 
charged,  and  as  thereby  failing  to  inform  the 
prisoner  of  the  nature  and  cause  of  the  accu- 
sation against  him.  We  are  of  the  opinion, 
however,  that  the  indictment  is  not  invalid 
for  the  reason  thus  urged  against  it.  This 
court  has  held  in  a  number  of  cases  that, 
where  an  indictment  charges  that  money  was 
obtained  by  means  and  by  use  of  the  confi- 
dence game,  such  indictment  sufficiently  de« 
scribes  the  offense  defined  in  §  98  of  the 
Criminal  Code,  because  of  the  express  provi- 
sions of  S  99,  above  quoted,  and  also  b^use 
of  th«  general  provision*  contained  in  S  6 
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of  division  11  of  the  Criminal  Gode.    Bald 

5  6  provides  that  "every  indictment  or  ac- 
cuBation  of  the  grand  jury  shall  be  deemed 
sufficiently  teclmical  and  correct,  which 
states  the  offense  in  the  terms  and  language 
of  the  statutes  creating  the  offense,  or  so 
plainly  that  the  nature  of  the  offense  may 
be  easily  understood  by  the  jury."    Said  S 

6  then  gives  a  form  for  the  commencement  of 
an  indictment.  Section  98  of  division  1  and 
§  6  of  division  11  of  the  Criminal  Code  jus- 
tify the  framing  of  the  indictment  in  the 
present  case  in  the  language  in  which  it  is 
above  set  forth.  Morion  v.  People^  47  111. 
468;  Maowell  v.  People,  168  111.  248,  41  N. 
£.  995;  Loehr  v.  People,  132  111.  504,  24  N. 
E.  68 ;  Seacord  v.  People,  121  111.  623,  13  N. 
£.  194;  West  v.  PeopU,  137  111.  189,  27  N.  £. 
34,  and  34  N.  £.  254;  Coffin  v.  United  States, 
156  U.  S.  432,  39  L.  ed.  481,  15  Sup.  Ct.  Rep. 
394. 

The  second  ground  upon  which  the  indict* 
ment  is  claimed  to  be  invalid  is  that  said 
S  99  is  unconstitutional.  The  constitution- 
ality of  this  act  was  considered  in  Morton 
V.  People,  47  111.  468,  and  it  was  there  held 
that  the  act  defining,  creating,  and  punish- 
ing the  confidence  game  was  not  in  violation 
of  the  Constitution  of  the  state.  Its  consti- 
tutionality has  been  recognized  by  this  court 
in  a  number  of  cases  decided  since  the  case 
of  Morton  v.  People  was  decided.  We  see 
no  reason  for  changing  the  conclusion 
reached  in  Morton  v.  People,  47  111.  468,  and 
decline  to  reconsider  the  grounds  upon  which 
the  conclusion  arrived  at  in  that  case  is 
based.  We  are  therefore  of  the  opinion  that 
the  court  below  committed  no  error  in  re- 
fusing to  quash  the  indictment  because  of  the 
insufficiency  of  its  allegations,  or  because  of 
the  alleged  unconstitutionality  of  the  statute 
under  which  it  was  framed. 

At  the  close  of  the  evidence  for  the  state, 
and  again  at  the  close  of  all  the  evidence, 
the  plaintiff  in  error  requested  the  court  to 
give  to  the  jury  a  written  instruction  to  find 
defendant  not  guilty.  The  court  refused  to 
give  the  instruction  so  asked,  and  exception 
was  duly  taken.  The  instruction  No.  23, 
asked  by  the  plaintiff  in  error,  the  defendant 
below,  was  refused  as  asked,  but  was  modi- 
fied, and  given  as  modified.  To  the  giving  of 
the  instruction  as  modified  exception  was 
duly  taken.  Instruction  No.  23,  as  asked, 
was  as  follows:  "The  court  instructs  the 
jury  that  an  attempt  to  obtain  money  by 
means  of  the  confidence  game  consists  of  the 
following  three  elements:  First,  an  inten- 
tion to  obtain  money  by  means  of  the  confi- 
dence game;  second,  the  doing  of  some  act 
toward  the  obtaining  of  money  by  means  of 
the  confidence  game ;  third,  the  failure  so  to 
obtain  the  money.  Unless  said  three  ele- 
ments have  been  each  and  all  established  by 
the  evidence  beyond  a  reasonable  doubt,  there 
has  been  a  failure  to  prove  the  commission 
of  the  crime  charged  in  the  indictment." 
Instruction  23,  as  modified  and  given,  is  as 
follows:  "The  court  instructs  the  jury  that 
an  attempt  to  obtain  money  by  means  of  the 
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confidence  game*  consists  of  the  following 
three  elements:     First,  an  intention  to  ob- 
tain money  by  means  of  the  confidence  game; 
second,  the  doing  of  some  act  toward  the  ob- 
taining of  money  by  meana  of  the  confidence 
game;   third«  the  failure  to  so  obtain  the 
money  in   Perry  county.    Unless  the  said 
three  elements  have  been  each  and  all  estab- 
lished by  the  evidence  beyond  a  reasonable 
doubt,  there  has  been  a  failure  to  prove  the 
commission  of  the  crime  charged  in  the  in- 
dictment."   The  modification  made  by  the 
court  was  the  insertion  of  the  words  "in 
Perry  county"  after  the  word  "money"  in 
the  third  of  the  designated  elements,  consti- 
tuting an  attempt  to  obtain  money  by  means 
of  the  confidence  game.    The  instruction,  a-^ 
asked  by  the  plaintiff  in  error,  correctly  de- 
fined an  attempt  to  obtain  money  by  means 
of  the  confidence  game.     Evidently  §  08  pro- 
vides for  the  commission  of   two   separate 
crimes.     One  is  the  crime  of  obtaining  money 
by  means  of  the  confidence  game,  and  the 
oth^-  is  the  crime  of  an  attempt  to  obtain 
money   by  means    of  the   confidence   game. 
The  words  are,  "every  person,  who  shall  ob- 
tain or  attempt  to  obtain,"  etc.     The  use  of 
the  word  "or"  indicates  that  two  offenses 
are  described.     United  States  v.  Quincy,  0 
Pet.  464,  8  L.  ed.  465.     All  the  authorities 
to  which  we  have  been  referred  describe  an 
attempt  to  commit  a  crime  as  consisting  of 
three  elements,  to  wit,  the  intent  to  commit 
the  crime,  performance  of  some  act  towards 
the  commission  of  the  crime,  and  the  failure 
to  consummate  its  commission.     In  3  Am.  & 
£ng.  £nc.  Law,  2d  ed.  p.  250,  an  attempt  to 
commit  a  crime  is  defined  to  be  "an  act  done 
in    part    execution    of    a    criminal    design, 
amounting  to  more  than  mere  preparation, 
but  falling  short  of  actual  consiunmation, 
and  possessing,  except  for  failure  to  consum- 
mate,  all   the  elements  of  the  substantive 
crime.*'     It  is  also  stated  in  the  same  text- 
book that  the  conomon  elements  of  every  at- 
tempt to  commit  a  crime  are  "a  (»'iminal 
intent,  coupled  with  an  overt  act  apparently 
adapted  to  effect  that  intent."     Id.  p.  254. 
Bishop,  in  his  New  Criminal  Law   (vol.  1, 
§  435),  says:     '* Whenever  a  man,  intending 
to  commit  a  particular  crime,  does  an  act 
toward  it,  but  is  interrupted,  or  some  acci- 
dent intervenes,  so  that  he  fails  to  accom- 
plish what  he  meant,  he  is  still  punishable. 
This  is  called  a  criminal   attempt."     In  3 
Enc.  PI.  &  Pr.  p.  97,  it  is  said :     "An  attempt 
in  criminal  law  is  an  effort  or  endeavor  to 
accomplish  a  crime,  amounting  to  more  than 
a  mere  preparation  or  planning  for  it,  and 
which,  if  not  prevented,  would  result  in  the 
full  consummation  of  the  act  attempted,  but 
which  in   fact  does  not  bring  to  pass  the 
party's    ultimate    design."    In    Patrick    v. 
People,  132  III.  529,  24  N.  £.  619,  we  quoted 
with  approval  Bouvier's  definition,  which  is 
as  follows:     "An  attempt  to  commit  a  crime 
is  an  endeavor  to  accomplish  it,  carried  be- 
yond mere  preparation,  but  falling  short  of 
the  execution  of  the  ultimate  purpose  in  any 
part  of  it."    In  Soott  v.  People,  141  HI.  195, 
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30  N.  £.  320,  it  wu  said:  ''An  attempt  is 
an  intent  to  do  a  particular  thing  wita  an 
act  toward  it  falling  short  of  the  thing  in- 
tended. When  we  say  that  a  man  attempted 
to  do  a  thing,  we  mean  that  he  intended  to 
do  specifically  it,  and  proceeded  a  certain 
way  in  the  doing."  See  also  Cox  v.  People, 
82  111.  191;  Thompson  v.  People,  96  111.  168. 
It  will  be  observed  that  a  failure  to  con- 
summate the  crime  is  as  much  an  element  of 
an  attempt  to  commit  it  as  the  intent  and 
the  performance  of  an  overt  act  towards  its 
commission.  In  United  States  v.  Quinoy,  6 
Pet.  404,  8  L.  ed.  465,  the  Supreme  Court  of 
the  United  States  says:  "To  attempt  to  do 
an  act  does  not,  either  in  law  or  in  common 
parlance,  imply  a  completion  of  the  act,  or 
any  definite  progress  towards  it."  Whar- 
ton, in  his  work  on  Criminal  Law  (vol.  1,  9 
173),  says:  "An  attempt  is  an  intended  ap- 
parent unfinished  crime.  ...  It  must 
be  unfinished,  as  otherwise  the  indictment 
would  be  for  the  complete  crime."  Again, 
in  3  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  265,  it 
is  said:  "The  act  must  fall  short  of  the 
completed  crime."  It  is  also  well  settled 
that  mere  solicitations  do  not  prove  an  at- 
tempt Cox  V.  People  82  111.  191;  Thomp- 
son  V.  People,  96  111.  158.  The  plaintiff  in 
error  in  this  case  was  indicted,  not  for  ob- 
taining money  from  the  prosecuting  witness, 
John  A.  Bowlin,  but  for  an  attempt  to  ob- 
tain the  same.  The  testimony  shows  that 
the  plaintiff  in  error  succeeded  in  obtaining 
$1,500  in  money  from  the  prosecuting  wit^ 
nees.  Plaintiff  in  error  did  not  merely  at- 
tempt to  obtain  money  by  means  of  the  con- 
fidence game,  but  he  did  actually  obtain 
money  by  means  thereof.  Here  the  indict- 
ment charges  the  plaintiff  in  error  with  one 
offense,  to  wit,  an  attempt  to  commit  a 
crime,  but  the  proof  shows  conclusively  the 
completed  and  consummated  commission  of 
the  crimto,  which  is  another  and  different 
offense  Can  a  party  who  is  indicted  for  an 
attempt  to  commit  a  crime  be  convicted  un- 
der evidence  which  shows  that  he  did  com- 
mit it?  This  is  a  question  about  which  the 
authorities  seem  to  differ,  so  far  as  there  are 
any  authorities  upon  the  subject.  The  gen- 
eral rule  at  common  law  was  that,  when  an 
indictment  charged  an  offense  which  included 
within  it  any  less  offense,  or  one  of  a  lesser 
degree,  the  defendant,  though  acquitted  of  the 
higher  offense,  might  be  convicted  of  the  less. 
1  Bishop,  New  Crim.  Law,  §  1054 ;  Ho/nna  v. 
People,  19  Mich.  3*16;  State  v.  Jarvia,  21 
Iowa,  44;  Carpenter  v.  People,  5  111.  197; 
Kennedy  v.  People,  122  111.  649,  13  N.  E. 
213;  Clifford  v.  State,  10  Ga.  422.  Thus,  in 
Kennedy  v.  People,  122  111.  649,  13  N.  E.  213, 
where  one  was  indicted  for  an  assault  with 
a  deadly  weapon  with  intent  to  infiict  bodily 
injurv,  it  was  held  that  he  might  be  con- 
vioted  of  a  simple  assault.  Here,  however, 
the  indictment  is  not  for  obtaining  money 
by  means  of  the  confidence  game,  such  ob- 
taining being  the  greater  offense,  and 
therefore  the  question  is  not  whether,  under 
an  indictment  for  so  obtaining  money,  a  con- 
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viction  could  be  had  for  an  attempt  to  ob- 
tain it,  the  attempt  being  the  less  offense. 
The  question  here  is  wheUier,  where  the  in- 
dictment is  for  the  less  offense,  proof  of  the 
greater  will  justify  a  conviction.  In  Reg. 
V.  Nicholls,  2  Cox«  C.  C.  182,  which  was  an 
indictment  for  an  assault  with  an  intent  to 
commit  rape,  and  where  the  proof  showed 
that  the  rape  was  committed,  the  court  held 
that  the  prisoner  should  be  acquitted  of  the 
attempt  to  commit  the  rape.  Roecoe,  Crim. 
Ev.  3d  ed.  p.  66;  UarmiDood*8  Case,  1  East, 
P.  C.  411;  Archbold,  Pr.&  PI.  10th  ed.  485; 
Sullivan  v.  People,  14  N.  Y.  Week.  Dig.  239; 
Darrow  v.  Family  Fund  Soc.  42  Hun,  245. 
In  State  v.  Shepard,  7  Conn.  54,  it  was  held 
that  proof  of  a  rape  would  sustain  an  indict- 
ment for  an  attempt  to  commit  a  r«upe.  The 
case  of  State  v.  Shepard  was  based  mainly 
upon  the  case  of  Com,  v.  Cooper,  15  Mass. 
187.  The  latter  case,  however,  was  disap- 
proved of  by  Chief  Justice  Shaw  in  the  sub- 
sequent case  of  Com,  v.  Rohy,  12  Pick.  496, 
and  was  virtually  overruled  by  the  latter 
case.  The  case  of  State  v.  Shepard,  7  Conn. 
54,  appears  also  to  be  opposed  to  other  au- 
thoities,  as  will  appear  by  a  reference  to  1 
Bishop,  New  Crim.  Law,  §§  788,  804,  809. 
Inasmuch  as  our  statute  clearly  defines  the 
offense  of  an  attempt  to  obtain  money  by 
means  of  the  confidence  game  as  being  dif- 
ferent and  distinct  from  the  offense  of  ob- 
taining money  by  means  of  the  confidence 
game,  some  force  must  be  given  to  the  pro- 
visions of  the  statute.  It  would  appear  to 
be  logical  that,  when  a  man  is  indicted  for 
a  particular  offense,  he  must  be  proved 
guilty  of  that  offense,  and  not  of  some  other. 
It  seems  to  follow  that,  if  a  man  can  be  in- 
dicted for  an  attempt  to  commit  an  offense, 
and,  under  such  indictment,  be  proved  to 
have  been  guilty  of  the  consummated  offense, 
it  would  be  unnecessary  to  make  the  latter 
a  distinct  crime.  If  proof  that  a  man  ob- 
tained money  by  means  of  the  confidence 
game  is  proper  under  an  indictment  against 
him  for  an  attempt  to  obtain  money  by 
means  of  the  confidence  game,  then  it  would 
seem  to  be  unnecessary  in  any  case  to  indict 
him  for  the  offense  of  obtaining  money  by 
means  of  the  confidence  game. 

But,  even  if  we  are  wrong  in  the  view>i 
above  expressed,  the  modification  made  of 
this  instruction  was  erroneous.  Instruction 
No.  23  attempted  to  define,  in  general  lan- 
guage, an  att^pt  to  obtain  money  by  means 
of  the  confidence  game.  The  insertion  of  the 
words  "in  Perry  county"  in  the  manner  in 
which  they  were  inserted  in  the  instruction 
makes  it  absurd.  The  words  are  not  in- 
serted after  the  word  ^^attenvpt,"  nor  after 
the  first  and  second  elements  in  which  an  at- 
tempt is  stated  to  consist.  The  jury  may 
have  believed  that  the  plaintiff  in  error  had 
the  intention  of  obtaining  Bowlin's  money 
by  means  of  the  confidence  game  in  Alexan- 
der county,  where  Cairo  is  located,  and  that 
he  did  an  act  towards  obtaining  money  by 
means  of  the  confidence  game  in  Alexander 
county,  but   that  his   failure  only   waa  in 
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Perry  cotinty.  The  proof  shows  that  th« 
crime  was  consummated  in  Alexander  coun- 
ty. The  crime  of  which  the  plaintiff  In  er- 
ror was  guilty^  if  he  was  guilty  at  all,  was 
the  obtaining  of  Bowlin's  money;  and  he  ob- 
tained it  in  Alexander  county,  and  not  in 
Perry  county.  The  state  cannot  split  up  one 
crime,  and  prosecute  it  in  parts.  Jackson 
V.  State^  14  Ind.  327.  A  consummated 
crime  may  involve  an  attempt — a  successful 
attempt — to  commit  it,  but  such  attempt  is 
merely  a  part  of  the  completed  offense.  Sec- 
tion 9  of  article  2.  of  the  Ck>nstitution  says 
that  in  all  criminal  prosecutions  the  accused 
shall  have  the  right  to  "a  speedy  public  trial 
by  an  impartial  jury  of  the  county  or  district 
in  which  the  offense  is  alleged  to  have  been 
committed.'*  Section  4  of  division  10  of  the 
Criminal  Code  provides  that  "the  local  ju- 
risdiction of  all  offenses,  not  otherwise  pro- 
vided for  by  law,  shall  be  in  the  county 
where  the  offense  was  committed."  The 
crime  of  larceny  is  made  an  exception,  and 
the  offender  may  be  tried  in  any  county  to 
which  he  carries  the  stolen  property,  as  well 
as  in  the  county  in  which  the  property  was 
first  taken.  This  rule,  however,  has  no  ap- 
plication to  any  crime  other  than  larceny. 
Id.  div.  10,  9  8;  Campbell  v.  People,  100  111. 
565,  50  Am.  Rep.  621.  The  statutory  offense 
of  doing  an  act  in  attempting  to  commit  a 
crime  is  punishable  in  the  county  where  the 
crime,  unless  prevented,  would  have  been 
committed.  28  Am.  &  Eng.  Enc.  Law,  p. 
234.  An  attempt  to  commit  a  crime  "is  cog- 
nizable in  the  place  where,  if  not  inter- 
rupted, it  would  have  been  executed;  and, 
from  the  very  nature  of  things,  it  must  be 
cognizable  in  the  place  where  the  prelim- 
inary overt  acts  constituting  the  attempt  are 
committed."  1  Wharton,  Crim.  Law,  9  1^6. 
Instruction  23.  as  modified,  virtually  told 
the  jury  that  a  part  of  the  preliminary  overt 
acts  constituting  the  attempt  might  be  com- 
mitted elsewhere  than  in  Perry  county, 
where  the  indictment  was  found,  and  the 
trial  was  had.  "The  offense  of  'attempt'  is 
complete  in  the  county  where  the  offense,  if 
perpetrated,  must  have  been  committed." 
QriHin  v.  State,  26  Ga.  493.  It  is  not  only 
clearly  shown  by  the  proof  in  this  case,  that 
the  crime  of  obtaining  the  money  by  means 
of  the  confidence  game  was  perpetrated  in 
Alexander  county,  and  not  in  Perry  county, 
but  also  that  most,  if  not  all,  the  acts  con- 
stituting the  preparation  for  the  crime,  and 
going  to  make  uip  the  attempt  to  commit  it, 
were  performed  in  Alexander  county.  The 
prosecuting  witness  was  taken  to  Alexander 
county;  and  in  that  county  were  found  the 
Indian,  and  the  pretended  assayist,  and  the 
gold  bricks.  The  act  of  assaying  the  ore  was 
done  in  Alexander  county.  It  is  well  settled 
that  false  repre&eniations  amounting  to 
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false  pretenses  within  tho  meaning  of  Um 
statute  do  not  constitute  the  crime  unlesa 
the  property  has  been  actually  obtained.  It 
is  therefore  generally  held  that  the  crime  of 
false  pretenses  is  complete  where  the  goods 
or  moneys  are  obtained,  and  that,  if  the  pre- 
tenses are  made  within  one  jurisdiction,  and 
the  property  or  money  is  obtained  in  another 
jurisdiction,  the  person  making  the  repre- 
sentations must  be  indicted  within  the  latter 
jurisdiction.  7  Am.  9l  Eng.  Enc.  Law,  p. 
758.  In  Btate  v.  Shaeffer,  89  Mo.  271,  1 
S.  W.  293,  it  was  held  that  the  crime,  which 
consists  in  making  use  of  false  pretenses,  is 
committed  where  the  money  or  property  is 
received;  and  that  in  a  prosecution  for  ob- 
taining money  or  property  by  means  of  false 
pretenses  the  place  where  the  money  or  prop- 
erty is  obtained,  without  regard  to  where 
the  representations  were  made,  is  the  place 
where  the  party  should  be  prosecuted.  In 
Connor  v.  State,  29  Fla.  455,  10  So.  891,  it 
was  held  that  the  receipt  of  property  ob- 
tained under  false  pretenses  is  the  consum- 
mation of  the  offense,  and,  when  the  pre- 
tenses are  made  in  one  jurisdiction,  and  the 
property  is  obtained  by  the  offender  in  an- 
other jurisdiction,  the  prosecution  should  be 
instituted  only  in  the  latter  jurisdiction,  un- 
less there  is  a  valid  statute  permitting  it 
elsewhere.  See  also  Stewart  v.  Jessup,  51 
Ind.  413,  19  Am.  Rep.  739;  State  v.  Howe, 
55  Iowa,  466,  8  N.  W.  307 ;  Norris  v.  State, 
25  Ohio  St  217,  18  Am.  Rerp.  291.  We  see 
no  reason  why  the  same  rule  which  is  appli- 
cable to  the  obtaining  of  money  by  false 
pretenses  is  not  applicable  to  the  obtaining 
of  money  by  means  of  the  confidence  game. 
If  this  IS  so,  then  this  prosecution  should 
have  been  instituted  in  Alexander  county, 
and  not  in  Perry  county.  If  the  words,  "in 
Perry  county,"  had  not  been  inserted  in  in- 
struction No.  23,  the  jury  could  not  have 
found  the  plaintiff  in  error  guilty  of  an  at- 
tempt to  obtaan  money  by  means  of  the  con- 
fidence game,  because,  to  do  so,  they  would 
have  been  obliged  to  find  that  his  attempt 
was  a  failure,  whereas  the  proof  shows  that 
the  attempt  was  not  a  failure.  The  instruc- 
tion virtually  told  the  jury  that  it  made  no 
difference  whether  the  money  was  obtained 
by  means  of  the  confidence  game  in  Alex- 
ander county  or  not,  if  there  was  a  failure 
to  obtain  it  in  Perry  county.  In  this  respect 
the  instruction  was  clearly  erroneous.  The 
law  defines  an  attempt  to  commit  a  crime  as 
including  the  failure  to  consummate  it,  as 
well  as  the  other  elements  above  mentioned, 
and  the  law  does  not  necessarily  limit  such 
failure  to  any  particular  county. 

The  judgment  of  the  Circuit  Court  is  re- 
versed, and  the  cause  remanded  to  the  latter 
court  for  further  proceedings  in  aoeordanot 
with  the  views  here  expressed. 
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BANK,  Appt,, 

V. 

Frank  E.  BARNES,  Reapt. 
(18  Mont.  835.) 

1.  An  order  to  pay  money  to  become 
fine  under  a  contract  for  services  to  a  third 
person  will  constitute  a  valid  assignment 
which  equity  may  enforce. 

9.  A  conatable  la  not  liable  to  an  aa- 
alarnee  for  money  Trbich  be  eollected 
by  irarnisbmenty  and  paid  over  to  the  at- 
taching creditor  with  notice  that  the  title  to 
the  fund  had  been  assigned  by  the  attach- 
ment debtor  before  the  garnishment  was 
levied.  If  the  garnishee  acknowledged  that  it 
owed  the  fund,  and  {Mild  It  over  as  the  prop- 
erty of  the  debtor. 

(June  8,  1896.) 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Deer  Lodge  Coun- 
ty in  favor  of  defendant  and  from  an  order 
denying  a  motion  for  a  new  trial  in  an  action 
brought  to  recover  money  alleged  to  have 
been  received  by  defendant  for  plaintiff's 
use.     Affirmed, 

Statement  by  Hunt,  J. : 

Action  for  money  had  and  received.  The 
plaintiff  bank  alleges  that  the  defendant  and 
respondent,  Barnes,  received  from  the  Gran- 
ite Mountain  Mining  Company  the  sum  of 
$226.18,  to  and  for  the  use  of  the  plaintiff 
bank.  The  case  was  tried  to  the  court  with- 
out a  jury.  The  evidence  showed  the  follow- 
ing facts:  About  January  31,  1894,  one  A. 
Tyler  made  a  contract  for  hauling  wood  with 
the  Granite  Mountain  Mining  0)mpany,  for 
which  the  company  was  to  pay  him  (Tyler) 


NOTP. — Sheriffs  duty  aa  to  advene  olaimB  to 
p^ccff^di  of  judgments  in  his  hands,  except  in 
oa»e*  0'  rival  es^eoutions. 

TLe  cap^  of  Mbrohants'  ft  Miners'  Nat. 
Ba^k  ^ .  BADNBr  hoIdF  that  an  officer  Is  not  lia- 
ble In  an  action  of  assumpsit  to  an  assignee  of 
•  fund  collected  by  the  officer  from  a  garnishee 
admitting  the  debt  and  paid  on  the  judgment, 
although  the  garnishee  and  officer  both  had  no- 
tice of  the  assignment  of  the  claim.  This  is 
DC  the  ground  that  the  officer  was  not  bound, 
under  the  circumstances  of  the  admission,  to 
disregard  the  acknowledgment  of  the  garnishee^ 
and  tc  desist  from  further  proceedings. 

The  question  does  not  seem  to  have  been  so 
authoritatively  settled  In  other  courts  as  to  es- 
tablish a  clear  rule  of  law.  The  cases  differ 
In  tfuttH.  and  the  decisions  do  not  agree,  and  the 
courts  do  not  distinguish  cases  that  apparently 
conflict.  It  seems  that  a  sheriff  is  l)ound  to 
recognize  an  assignment  of  the  judgment  where 
ne  has  notice.  The  weight  of  authority  seems 
to  be  that  a  sheriff  is  liable  to  an  assignee  of 
the  debt  where  he  has  notice  of  the  assignment. 
Some  cases  hold  that  a  notice  by  a  general 
creditor,  or  by  a  stranger,  of  a  claim  to  the 
proceeds  will  not  excuse  delay  by  the  sheriff 
In  paying  the  plaintiff.  The  sheriff  may  relieve 
himself  by  reporting  to  the  court  the  conflict- 
tng  claimants  to  the  proceeds  in  his  hands,  and 
requiring  them  to  interplead  and  settle  their  re- 
spective rights. 

Where  the  assignee  of  a  fi.  fa.  ruled  the  sher- 
iff to  pay  over  money  thereon,  and  the  sheriff 
returned  that  M.,  one  of  the  defendants,  told 
him  that  the  fl.  fa.  was  settled  so  far  as  he  was 
concerned,  and  the  plaintiff  in  the  fl.  fa.  con- 
firmed this  statement  and  that  the  fl.  fa.  was  to 
be  transferrad  without  recourse  on  M.,  but  that 
the  sheriff  had  neglected  to  insert  it  in  the 
transfer,  this  was  held  to  be  no  defense,  because 
it  was  done  after  the  fl.  fa.  had  been  assigned, 
and  after  the  sheriff  had  notice  by  the  attorney 
for  the  assignee  to  make  the  money  out  of  H. 
Gregory  v.  Waters,  19  Ga.  71. 

And  an  officer  who  pays  the  proceeds  to  the 
nominal  plaintiff  is  liable  to  the  assignee  for 
costs,  where  he  receives  an  execution  with  no- 
tice that  the  claim  on  which  the  judgment  Is 
recovered  has  been  assigned  to  another  person, 
and  is  prosecuted  at  his  costs.  Riley  v.  Taber, 
9  Gray,  372. 

And  U  after  notice  the  sheriff  ignores  the 
rights  of  the  assignee  of  a  judgment,  and  pays 
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the  money  collected  to  other  parties  merely  be- 
cause of  executions  in  their  favor  against  the 
plaintiff,  he  does  this  at  the  peril  of  having  to 
account  to  the  assignee  of  the  judgment,  unless 
he  can  show  that  the  claim  of  the  assignee  Is 
unfounded,  or  else  that  the  parties  to  whom  he 
has  paid  it  have  a  superior  and  better  right. 
McClane  v.  Rogers,  42  Tex.  214. 

In  Wilson  V.  Broder,  10  Cal.  486,  the  court 
said  that  the  assignee  can  assert  his  title  In  an 
appropriate  action,  and  may  be  entitled  to  a 
summary  proceeding  in  the  name  of  the  plaintiff 
for  a  wilful  refusal  to  pay  money  collected  on 
the  demand  of  the  plaintiff  or  his  lawfully  au- 
thorized attorney. 

In  this  case  it  was  held  that  an  assignee  of  a 
Judgment  Is  not  entitled  to  a  summary  proceed- 
ing In  his  own  name  against  the  sheriff  for  fail- 
ure to  pay  over  the  proceeds  of  an  execution, 
under  Cal.  Stat.  Wood's  Dig.  196,  providing 
that  the  sheriff  shall  execute  the  writ  by  levy- 
ing and  paying  to  the  plaintiff  or  his  attorney 
so  much  of  the  proceeds  as  will  satisfy  the  Judg- 
ment. 

Where  part  of  a  judgment  Is  assigned,  and 
the  sheriff  refuses  to  pay  the  proceeds  of  the 
execution  into  court,  upon  due  notice  on  behalf 
of  the  assignees,  the  court  will  compel  him  to 
do  so.  Brown  v.  Dunn,  &0  N.  J.  L.  Ill,  11  Atl. 
149.  In  this  case  the  court  said.  If  a  notice 
thus  given  to  the  sheriff  came  from  persons  who 
had  an  Interest  in  the  proceeds  raised  on  execu- 
tion, which  the  court  would  take  notice  of  and 
protect,  the  payment  of  the  money,  not  Into 
court,  but  to  the  plaintiff,  was  made  at  the  peril 
of  the  sheriff,  and  at  the  risk  of  being  compelled 
to  pay  that  sum  Into  court. 

But  in  Lovins  v.  Humphries,  67  Ala.  487.  It 
was  held  that  where  one  of  several  plaintiffs  In 
an  execution  assigned  his  interest  in  the  judg- 
ment, the  assignee  could  not  maintain  a  separate 
action  against  the  sheriff  for  failing  to  pay  over, 
the  money  collected  on  the  execution,  unless 
such  action  was  based  on  the  express  promise 
of  the  sheriff  to  pay  such  assignee  his  share,  as 
the  sheriff  cannot  be  subjected  to  separate  ac- 
tions by  the  parties  In  a  joint  judgment. 

Where  a  defendant  In  a  fl.  fa.  conveyed  land, 
and  subsequent  judgments  were  rendered,  and 
the  land  sold  under  the  senior  execution,  the 
owner  of  the  land  could  assert  his  title  on  a  mle 
against  the  sheriff  to  distribute  the  fund. 
Crawford  v.  Williams,  76  Oa.  792.  In  this  case 
it  was  insisted  that  as  the  moving  party  held 
no  lien  as  a  judgment  creditor  a  notice  from 
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un  the  completion  of  the  contract  About 
March  15,  1894,  the  contract  was  completed. 
About  the  time  the  contract  was  executed, 
Tyler  borrowed  $300  from  the  plaintiff  bank. 
To  secure  the  payment  of  this  sum,  Tyler 
gave  the  following  order  on  the  mining  com- 
pany: 

Philipsburg,  Mont.,  Jan.  31,  1894. 
To  James  H.  Henley,  Superintendent  Gran- 
ite Mountain  Mining  Co.,  Granite,  Mon- 
tana. 
Dear  Sir: — 

Please  deliver  to  Merchants'  and  Miners' 
National  Bank  the  check  due  me,  March 
15th,  for  hauling  wood  from  Cleveland  shaft 
to  Bimetallic  hoist. 

[Signed]  A.  Tyler. 

This  order  was  immediately  presented  by 
the  plaintiff  bank  to  the  mining  company  for 
acceptance,  but  it  was  not  accepted  at  that 
time,  as  there  was  no  money  yet  due  Tyler ; 
but  it  was  agreed  that,  if  T^ler  would  in- 
dorse his  cheSc  to  be  given  him  in  payment 
of  the  contract  for  hauling  wood  by  the  min- 
ing company  on  completion  of  this  contract, 
the  mining  company  would  deliver  the  in-  \ 
dorsed  check  to  the  bank.  After  wards,  about 
March   1st,  the  amount  due  to  Tyler  was 


garnished  in  the  hanvls  of  the  mining  com- 
pany, in  a  suit  brought  by  Merrell  &  Co.  in 
a  justice's  court  of  Granite  county ;  and  on 
March  17th  the  sum  of  $220.18,  the  amount 
of  money  sued  for  by  plaintiff  in  this  action, 
was  paid  to  the  defendant,  Barnes,  the  con- 
stable who  served  the  papers  on  an  execution 
from  the  justice's  court  in  the  aforesaid  suit 
of  Merrell  &  Co.  against  Tyler.  Before  the 
mining  company  paid  the  iiione\%  to  Barnes, 
the  constable,  the  plaintiff  bank  demanded 
payment  of  the  same,  to  wit,  from  the  min- 
ing company,  and  also  notified  Barnes  of  its 
claim  to  said  money.  A  subsequent  demand 
was  likewise  made  by  plaintiff  bank  for  the 
money,  upon  Barnes,  after  its  receipt  by  him 
from  the  mining  company.  The  money  was 
applied  by  Barnes,  the  said  constable,  in  sat- 
isfaction of  the  judgment  against  Tyler  in 
favor  of  Merrell  &  Co.  At  the  conclusion 
of  plaintiff's  testimony  the  defendant  moved 
for  a  nonsuit,  but  the  court  concluded  to 
hear  the  evidence  of  the  defense,  and  reserved 
its  decision  on  the  motion.  Subsequently 
judgment  was  rendered  in  favor  of  the  de- 
fendant upon  the  questions  of  law  involved. 
A  motion  for  a  new  trial  was  made  and  over- 
ruled. The  plaintiff  appeals  from  the  judg- 
ment and  the  order  overruling  the  motion 
for  a  new  trial. 


him  to  the  sheriff  to  hold  ap  the  money  would 
be  unavailing  to  charge  him.  The  court  said, 
generally  speaking,  this  Is  a  correct  position. 

It  was  also  said  that  In  Strickland  v.  Smith, 
58  (Ja.  79.  and  Cummlng  v.  Wright,  72  Ga.  7tt7, 
It  was  held  that  a  notice  to  the  sheriff  to  hold 
up  money  would  be  unavailing  to  charge  him, 
but  that  those  cases  differ  from  the  case  at  bar, 
RS  In  neither  of  them  was  there  more  than 
enough  money  to  satisfy  the  process  under 
which  the  sale  was  made.  That  in  the  first 
reme  the  party  making  the  motion  had  but  an 
inclioate  lien  created  by  levying  an  attachment 
upon  which  he  had  obtained  no  judgment,  and 
that  In  the  other  the  party  had  a  laborer's  lien 
without  Judgment.  In  this  case  the  unsuccess- 
ful claimant  had  a  title  to  the  land  which  was 
older  than  the  Judgment  under  which  his  adver- 
sary claimed  the  fund,  and  the  vendor  was  in- 
solvent. 

After  a  rule  Is  made  absolute  for  the  sheriff 
to  pay  money  Into  court,  he  cannot  then  be 
heard  to  say  that  the  applicants  for  the  nile, 
when  they  gave  notice,  were  not  Judgment 
creditors,  and  were  then  without  lien  upon  the 
property  sold  or  its  proceeds,  so  that  their  no- 
tice afforded  no  authority  or  excuse  for  with- 
holding payment  to  the  plaintiff,  and  such  pay- 
ment was  made  before  the  order  of  the  court 
came.  This  would  have  been  pertinent  at  an 
earlier  state  of  the  proceedings.  Wandling  v. 
Thompson,  41  N.  J.  L.  142. 

Where  the  sheriff  paid  over  money  collected 
on  an  arrest,  to  the  nominal  Instead  of  the  real 
plaintiff,  though  indorsement  for  the  use,  etc., 
was  on  the  writ,  an  attachment  was  awarded 
against  the  sheriff.  Zantsinger  v.  Old,  2  Dall. 
260,  1  L.  ed.  376. 

In  Guthrie  v.  Bashllne,  26  Pa.  80,  it  was  held 
that  the  payment  of  a  Judgment  to  the  nominal 
plaintiff  after  actual  notice  that  it  has  been  as- 
signed  to  another  Is  not  payment  to  the  proper 
person,  and  information  calculated  to  arrest 
the  attention  of  the  debtor  Is  sufficient  notice. 
This  was  not  a  controversy  with  the  sheriff, 
but  arose  on  a  motion  of  the  assignee  to  set 
aside  the  record  of  satisfaction. 
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On  the  other  hand,  some  cases  hold  that  a 
notice  by  a  general  creditor,  or  by  a  stranger, 
will  not  excuse  delay  by  the  sheriff  In  holding 
iMick  money  from  the  plaintiff. 

So,  a  sheriff  is  not  excused  from  paying  over 
money  collected  on  A.  fa.  against  B.  becanse 
some  six  months  prior  he  had  been  notified  by 
one  claiming  to  be  a  creditor  of  B.  &  L.  not  to 
apply  the  fund  to  the  fl.  fa.  against  R.  as  it 
would  be  claimed  by  the  creditors  of  the  firm. 
Hooks  V.  Byrd,  10  Ulch.  L.  120. 

In  Wallace  v.  Graham,  13  Rich.  L.  822,  It  was 
said  that  a  notice  by  a  stranger  to  the  Judg- 
ment that  he  claims  the  money  and  Intends  to 
maintain  his  claim  by  proper  proceedings,  not 
followed  promptly  by  the  institution  and  dili- 
gent prosecution  of  such  proceedings,  or  such  a 
notice  succeeded  by  five  years  of  delay,  is  not  a 
sufficient  cause  for  the  failure  of  the  sheriff  to 
apply  the  money  according  to  the  priority  of  the 
liens  as  appearmg  in  his  office. 

A  mere  notice  to  a  sheriff  to  retain  money 
in  his  hands  collected  by  him  under  legal  proc- 
ess unless  such  notice  Is  accompanied  by  the 
lien  claiming  it  will  not  Justify  the  sheriff  in 
doing  so,  or  excuse  him  from  paying  20  per  cent 
if  the  money  should  be  demanded  of  him  by  the 
plaintiff  In  fi.  fa.  under  the  statute.  Strickland 
V.  Smith,  53  Ga.  79. 

Where  the  sheriff  has  no  notice  of  claim,  he 
should  not  withhold  the  payment  of  the  money. 

So,  a  sheriff  is  not  liable  to  an  heir  for  pay- 
ing the  surplus  of  money  in  his  hands  remaining 
after  satisfymg  an  execution  against  the  ad- 
ministrator which  had  t>een  levied  on  real  es- 
tate, where  the  heir  did  not  make  any  applica- 
tion to  the  court,  or  give  notice  to  the  sheriff 
not  to  pay  to  the  admin  Istrator.  Com.  use  of 
Moore  v.  Rahm,  2  Serg.  k  R.  876. 

A  payment  by  a  sheriff  to  the  plaintiff's  attor> 
ney  of  record,  of  money  collected  on  execution, 
will  discharge  the  sheriff  unless  he  has  been 
norJOed  by  the  plaintiff  not  to  paj  It  to  so(h 
person.  Butler  v.  Jones,  7  How.  (Miss.)  &87. 
40  Am.  Dec.  82. 

Where  the  sheriff  paid  the  money  collected  on 
execution  to  the  attorneys  for  the  plaintiff,  and 
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Mr,  K.  B.  WUteldll,  for  appellaat: 

In  an  action  for  money  had  and  received 
there  need  be  no  privity  of  contract  alleged 
or  proved*  other  than  such  as  arises  out  of 
the  fact  that  the  defendant  has  received  the 
plaintiff's  money,  which  in  equity  and  good 
oonscience  he  ought  not  to  retain. 

Walker  v.  Oanant,  65  Mich.  194,  31  N.  W. 
786;  Eagle  Bank  y.  Smith,  6  Conn.  71,  13 
Am.  Dec.  41,  note;  Kreutz  v.  Livingaton,  15 
Gal.  344;  Btamoood  v.  Bage,  22  Cal.  619; 
Diuhatoajf  Auo.  y.  Rogers,  79  Cal.  211,  21 
Pac.  742. 

Under  the  common  law,  that  which  was  a 
tort  in  its  inception  could  not  by  any  subse- 
quent transaction  be  made  the  basis  of  an 
action  of  assumpsit;  but  this  rule  haa  been 
greatly  relaxed,  even  under  the  laws  of  those 
states  which  still  adhere  to  the  common-law 
system.  Under  the  Code  system  the  general 
rule  is,  when  property  has  been  taken  wrong- 
fully and  converted  into  money,  that  the 
owner  of  the  property  may  waive  the  tort 
and  bring  his  action  directly  for  the  money 
received  by  the  wrongdoers ;  and  this  is  upon 
the  principle  that  the  owner  of  property 
wroi^ully  taken  has  a  ri^ht  to  follow  it, 
and  fluiopt  any  act  done  to  it,  and  treat  the 
proceeds  ac  money  had  and  received  to  his 


the  sherllt  deult;^,  tha  phL.sdff  had  notified  him 
not  to  pay  tti('  uioaey  O'ftT  to  any  person  ex- 
cept himself  wnes  the  exectttloc  was  placed  in 
his  hands,  i\.  was  held  that  the  sanunary  pro- 
ceeding won  Id  not  lie,  but  that  the  plaint  lff*8 
remedy  against  the  sheriff,  who  had  returned 
that  he  had  paid  the  money  to  plaintiff's  attoi^ 
ney  most  be  an  action  at  law  Caster  v.  Ag- 
new,  88  lU.  194. 

A  notice  to  tbo  sherli/  from  the  debtor  not  to 
^M/  Is  unavailing. 

li  was  held  no  detensb  tc  an  action  against 
«.  coiistable  for  falling  to  pay  over  money  on  de- 
lauAd  and  for  statutory  damages,  that  the  de- 
fendant requested  him  to  retain  the  money  to 
b»  appropriated  to  some  other  debt,  where  there 
w-Ad  no  other  Judgment  or  decree.  Mackey  v. 
Mmlth  (Miss.)  7  So.  222. 

Where  a  constable  Is  ruled  on  attachment  to 
pay  over  money,  a  notice  by  him  to  the  con- 
stable collecting  It,  to  hold  up  the  money,  will 
not  justify  him  in  holding  It.  Smith  ▼.  Wade, 
64  Ga.  116. 

The  pendency  of  a  salt  by  claimant  will  Justl- 
is  sheriff  in  holding  moneys  collected,  or  the 
sheriff  may  require  the  contesting  claimants  to 
Interplead  and  litigate  their  right  to  the  proceeda 

So,  a  sheriff  cannot  be  compelled  to  pay  over 
money  to  a  Judgment  creditor  who  appears  by 
the  writ  to  be  entitled  to  It,  while  a  bill  in  chan- 
cery Is  pending  filed  by  a  third  party  claiming 
this  fund.     Howard  v.  Proskaner,  67  Miss.  247. 

And  where  a  sheriff  seeks  to  justify  his  re- 
fusal to  pay  over  to  the  plaintiff  money  col- 
lected under  execution,  on  the  ground  that  there 
is  a  controversy  resi>ectlng  the  title  to  the 
money,  which  he  asks  the  court  to  determine, 
he  must  plead  and  state  the  facts  so  that  their 
sufildeney  may  be  determined.  Trotter  v.  Park- 
er, 88  Mlsa  478. 

A  sheriff  who  on  the  return  day  of  the  writ 
brings  the  money  into  court  and  prays  advice 
to  whom  be  should  pay  It  over,  having  been 
notified  not  to  do  so  by  a  •  motion  spread  upon 
Its  record,  is  not  liable  to  the  penalty  of  5  per 
cent  a  month,  until  the  disposition  of  the  mo- 
tion,    Conway  v.  Campbell,  11  Mo.  71. 
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Cooley,  Torts,  1st  ed.  91-93;  Bishop,  Noil* 
Cont.  Law,  99  72-78;  1  Am.'&  Eng.  Enc. 
Law,  p.  888,  note  6;  Young  v.  Marshall,  8 
Bing.  43;  Putnam  y.  Wise,  1  Hill,  234,  note 
1,  L.  ed.  p.  113,  37  Am.  Dec  809;  Berly  y. 
Taylor,  5  Hill,  582;  Norden  v.  Jones,  88 
Wis.  600, 14  Am.  Rep.  782;  Blaokman  v.  Leh- 
man, 63  Ala.  547,  35  Am.  Rep.  57;  Sawyer 
V.  Robertson,  11  Mont  420,  28  Pac  456; 
Fratt  V.  Clark,  12  Cal.  89;  Webster  v.  Drink- 
water,  5  Mc  319,  17  Am.  Dec  242,  note; 
Merehantt^  Bank  v.  Rawls,  7  Oa.  191,  50  Am. 
Dec  394;  Bradley  v.  Root,  5  Paige,  632. 

Trover  is  a  proper  rem«iy  for  the  conver- 
sion of  every  species  of  personal  property. 
It  is  not  necessary  that  there  should  be  a 
manual  taking,  or  that  the  parly  take  the 
property  for  his  own  use  to  make  conversion. 
If  he  has  exercised  dominion  over  it  in  defi- 
ance of  the  owner's  right,  that  is  conversion, 
whether  it  be  for  his  own  or  another's 
use.  Any  act  of  a  party  which  is  hostile  to 
the  ownership  and  possession  of  such  prop- 
erty is  in  law  a  conversion. 

4  Am.  &  Eng.  Enc  Law,  pp.  106-108; 
Payne  v.  Elliot,  54  Cal.  339,  35  Am .  Refc 
80;  Ayres  v.  French,  41  Conn.  151;  MoAUS- 
ter  y.  Kuhn,  96  U.  S.  87,  24  L.  ed.  615. 

Trover  ia  a  pr<^er  action  against  a  sheriff 
or  other  officer  in  every  case  where,  by  vir- 

And  a  rule  against  the  sheriff  to  compel  the 
payment  of  money  In  his  hands  will  be  dis- 
charged, where  he  makes  a  showing  that  the 
fund  is  claimed  by  different  parties,  and  it  Is 
doubtful  which  of  them  is  entitled  to  It;  add 
the  parties  will  be  left  to  litigate  their  claim 
by  an  action.  Dawkins  v.  Pearson,  2  Bail.  L. 
619.  In  this  case  the  sheriff  had  been  notified 
by  K.  not  to  pay  the  money  to  the  plaintiff  In 
the  execution  until  a  suit  pending  by  K.  against 
the  defendant  in  the  execution  to  try  title  to 
the  land  levied  on  had  been  determined. 

In  Thomas  v.  Yatea  1  McMull.  L.  179,  It  was 
said  that  where  there  are  adverse  claims  to 
money  in  the  hands  of  the  sheriff  collected  on 
execution  it  has  always  been  the  practice  for 
him  to  hold  It  subject  to  the  order  of  the  court, 
end  it  has  not  been  unfrequently  the  fact  that 
the  money  was  ultimately  paid  over,  not  to  the 
plaintiff  In  execution,  but  to  another  having 
the  right  to  It 

So,  where  a  motion  Is  made  by  the  plaintiff 
against  the  sheriff  for  failure  to  pay  over  money 
collected  under  execution,the  sheriff  may  with- 
draw his  plea  and  make  an  affidavit  for  the  sub- 
stitution of  a  claimant  of  the  fund  as  the  real 
party  in  Interest.  Kohlman  v.  First  Nat.  Bank,. 
71  Miss.  843,  15  So.  181. 

Where  a  sheriff  acts  in  good  faith  sad  rs- 
quires  an  Interpleader  by  contesting  claimant* 
to  a  fund  In  his  hand,  he  is  entitled  to  counsel 
feea     McCall  v.  Walter,  71  Ga.  287. 

An  attachment  against  the  sheriff  will  be  re- 
fused where  he  falls  to  pay  over  money  to  the 
plaintiff  in  execution  because  he  is  notified  of 
pendency  of  proceedings  to  set  aside  the  Judg- 
ment as  fraudulent.  The  plaintiff  may  recover 
the  money  by  action  if  he  is  entitled  to  the 
same.     Thomas  v.  Aitken,  Dud.  L.  21^. 

And  where  a  trustee  recovered  a  judgment* 
and  was  removed  from  office  of  trustee,  and  a 
bill  against  him  for  account  was  pending,  he 
CGuld  not  obtain  an  attachment  to  compel  the 
sheriff  to  pay  over  the  money  collected  on  the 
Judgment.    Brown  y.  Fuissb  2  Rich.  L.  580 
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iue  of  or  under  an  execution,  he  seizes  prop- 
erty of  a  peirson  other  than  the  judgment 
debtor. 

Freeman,  Executions,  Ist  ed.  99  272,  273 ; 
MerriU  v.  Near,  5  Wend.  237;  Manning  v. 
Kcenan,  73  N.  Y.  45 ;  Ledley  v.  Haya,  1  Cal. 
160;  Rhodea  t.  Patteraon,  3  Cal.  469;  Boul- 
icare  v.  Craddook,  30  Cal.  190;  Bohm  v.  Dun- 
phy,  I  Mont  333 ;  Oriatcold  v.  Boley,  1  Mont. 
661;  Ford  v.  MoMaater,  6  Mont.  240,  11  Pac. 
G69;  Palmer  ▼.  MoMaatera,  6  Mont  170,  9 
Pac.  898;  Lammon  y.  Feuaier,  111  U.  S.  17, 
28  L.  ed.  337,  4  Sup.  Ct  Rep.  286;  MoAlUa- 
ter  V.  Kuhn,  96  U.  S.  87,  24  L.  ed.  615. 
'  An  order,  whether  accepted  or  not,  oper- 
ates as  an  equitable  assignment;  and  the 
debt  in  this  case  would  be  liable  to  garnish- 
ment in  the  possession  of  the  mining  com- 
pany as  the  property  of  the  bank,  rather 
than  as  the  property  of  T^ler. 

Wheatley  y.  Strobe,  12  Cal.  92,  73  Asxl  Dee. 
522. 

Meaara.  D«rf ••  A  Brows,  for  respond- 
ent: 

When  the  debt  haa  not  yet  accrued,  but  de- 
pends for  its  existence  upon  the  completion 
of  an  executory  contract  of  which  the  con- 
templated indebtedness  is  the  consideration, 
its  assignability  is  not  a  matter  of  course. 

2  Wade,  Attachm.  285,  |  470. 

Such  assignments  are  sometimes  upheld  in 
equity,  but  resort  must  always  be  had  to  the 
court  of  equity  to  enforce  them. 

Haaaie  y.  Ood  la  With  Ua  Congregation, 
35  Cal.  378;  2  Story,  £q.  Jur.  §  1040;  Field 
V.  New  York,  6  N.  Y.  179,  57  Am.  Dec  436. 

The  only  thin^  the  appellant  bank  ac- 
quired, if  it  acquired  anything,  was  an  equi- 
ty, which  cannot  be  eniorced  in  an  action 
at  law. 

Stott  y.  Franey,  20  Or.  410,  26  Pac  271 ; 
Edvoarda  y.  Peteraon,  80  Me.  367,  14  Atl. 
936;  Skipper  y.  Btokea,  42  Atl.  265,  94  Am. 
l}^,  649. 

Even  if  the  debt  owing  to  Tyler  by  the 
Granite  Mountain  Company,  paid  to  the  of- 
ficer, was  the  property  of  the  appellant  bank, 
and  the  company  had  notice  of  its  claim  and 
yoluntarily  paid  it  oyer  to  another,  then  the 
company  is  liable  to  the  appellant  bank. 

Boiling  y.  Kirhy,  90  Ala.  215,  7  So.  914;  2 
Wade,  Attachm.  |  471;  Patrick  y.  Metoalf, 
37  N.  Y.  335;  Buttenvorth  y.  Gould,  41  N. 
Y.  450;  Decker  y.  Saltzman,  69  N.  Y.  279; 
Seaman  y.  Whitney,  24  Wend.  260,  36  Am. 
Dec.  618;  Hall  y.  Carpen,  27  III.  386,  81 
Am.  Dec  234;  Sergeant  y.  Stryker,  16  N.  J. 
L.  464,  32  Am.  Dec.  404;  RotDC  y.  Bank  of 
Auburn,  61  N.  Y.  674;  Hathaway  y.  Homer, 
54  N.  Y.  656;  Peckham  y.  Van  Wagenen,  83 
K.  Y.  40,  38  Am.  Rep.  392. 

Hunt,  J.,  deliyered  the  opinion  of  the 
court: 

An  action  of  assumpsit  for  money  had  and 
reoeiyed,  is  a  remedy  equitable  in  its  nature, 
existing  in  fayor  of  one  person  against  an- 
other, when  that  other  person  has  receiyed 
money,  either  from  plaintiff  or  a  third  per- 
son, under  such  circumstances  that,  in  equity 
and  good  conscience,  he  ought  not  to  retain 
the  same,  and  which,  e»  ofquo  et  bono,  be- 
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longs  to  plaintiff.  Bucl  y.  Boughton,  2  De- 
nio,  91;  McFadden  y.  Wilaon,  96  Ind.  253; 
Lockwood  y.  Kelaea,  41  N.  H.  186;  Laport 
y.  Bacon,  48  Vt  176.  The  old  doctrine  of 
the  common  law,  that  no  action  of  contract 
can  be  maintained  unless  there  is  privity  of 
contract  between  plaintiff  and  defendant  no 
longer  generally  preyails.  Thus,  under  the 
common  law,  aa  illustrated  by  the  facts  of 
this  case,  the  mining  company  being  indebted 
to  Tyler,  and  T^ier  haying  given  an  order  to 
the  bank  for  moneys  due  on  such  debt  to  this 
plaintiff  bank,  the  bank  could  maintain  no 
common-law  action  against  the  mining  com- 
pany to  recoyer  the  amount  unless  the  min- 
ing company  had  assented  to  the  appropria- 
tion, and  promised,  either  expressly  or  by 
implication,  to  pay  the  money;  and  in  8i|di 
case  the  action  would  not  be  based  upon  any 
property  or  interest  in  the  fund  acquired  by 
the  bank  through  the  order,  but  upon  the 
mining  company's  promise  to  pay.  But  the 
equitable  rule  is  different  By  it  an  interest 
in  the  fund  is  recognized,  and  this  interest 
arises  through  the  order,  which  operates  as 
an  assignment,  and  generally  permits  audi 
interest  to  be  enforced  by  suit,  even  where 
the  debtor  upon  whom  the  order  had  been 
drawn  has  not  assented  to  the  transfer.  In 
this  case,  therefore,  if  the  mining  company, 
aa  a  debtor  of  Tyler,  held  money  which  it 
was  bound  to  pay  to  Tyler,  and  if  Tyler 
agreed  with  the  plaintiff  bank  that  the 
money  should  be  paid  to  the  bank,  and  gave 
to  the  bank  an  order  upon  the  mining  com- 
pany for  the  money,  this  order  creates  an 
equitable  interest  or  property  in  the  fund,  in 
favor  of  the  assignee,  the  plaintiff  bank ;  and 
it  was  not  necessary  that  the  mining  com- 
pany should  consent  or  promise  to  hold  the 
money  for,  or  pay  it  to,  the  plaintiff  bank. 
This  doctrine  is  applied  in  cases  where  the 
debt  actually  exists,  or  where  it  exists  in 
future.  As  stated  by  Pomeroy  (Pom.  Eq. 
Jur.  9  1283) :  "The  equitable  doctrine  with 
respect  to  the  assignment  of  property  to  be 
acquired  in  future  is  extended  to  this  spe- 
cies of  equitable  transfer.  The  fund  need 
not  be  actually  in  being.  If  it  exists  poten- 
tially,— ^that  is,  if  it  will,  in  due  course  of 
things,  arise  from  a  contract  or  arrange* 
ment  already  made  or  entered  into  when  the 
order  is  giyen, — ^the  order  will  operate  as  an 
equitable  assignment  of  such  fund  as  soon 
as  it  is  acquired,  and  will  create  an  interest 
in  it  whi<i  a  court  of  equity  will  enforce.* 
BHll  y.  Tuttle,  81  N.  Y.  464,  37  Am.  Rep. 
515;  MoFadden  y.  Wilaon,  96  Ind.  253;  Mao- 
omber  y.  Doane,  2  Allen,  541;  Tripp  y. 
Brownell,  12  Cush.  376.  The  order  giyen, 
therefore,  by  Tyler  to  the  plaintiff  bank 
upon  the  mining  company  was  a  yalid  as- 
signment of  property  to  be  acquired  in  the 
future,  and  created  in  the  bank  an  interest 
in  the  fund  to  be  acquired,  which  equity  may 
enforce. 

Nor  do  we  doubt  the  general  doctrine  con- 
tended for  by  appellant  that  &  plaintiff  may 
waive  an  action  in  tort  and  sue  in  assump- 
sit where  the  property  has  been  wrongfully 
taken,  and  converted  into  money.  "If  a 
mun,^  says  Addison  on  Torts,  'Hiaa  taken 
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possession  of  property,  and  sold  or  disposed 
of  it»  without  law/ul  authority,  the  owner 
may  either  disaffirm  his  act,  and  treat  him 
as  a  wrongdoer,  and  sue  him  [for  a  trespass 
or  for  a  conversion  of  property],  or  he  may 
affirm  his  acts,  and  treat  him  as  his  agent, 
and  claim  the  benefit  of  the  transaction. 
.  .  .  But  if  he  has  once  affirmed  the  acts, 
.  .  .  and  treated  him  as  an  agent,  he  can- 
not afterwards  treat  him  as  a  wrongdoer; 
nor  can  he  affirm  his  acts  in  part,  and  avoid 
them  as  to  the  rest."  If,  therefore,  goods 
have  been  sold  by  a  wrongdoer,  and  the  own- 
er thinks  fit  to  receive  a  price  therefor,  "he 
ratifies  and  adopts  the  transaction,  and  can- 
not afterwards  treat  it  as  a  wrong."  [p. 
52.]  But  it  is  unnecessary  to  enter  into 
any  discussion  of  this  doctrine  in  this  par- 
ticular action,  because,  under  the  facts,  we 
do  not  think  that  the  remedy  pursued  by 
the  plaintiff  is  correct.  If  the  case  were  one 
where  specific  property  in  the  hands  of  the 
mining  company  had  been  levied  upon  by  the 
constable  under  his  writ,  and  he  had  levied 
with  notice  of  the  assignment  by  Tyler  to 
the  plaintiff  bank,  and  had  sold  the  specific 
property  claimed  by  the  bank,  doubtless  the 
action  would  lie,  and  the  case  of  Young  v. 
Alarshali,  8  Bing.  43,  would  control,  upon 
ihe  principle  that  the  sheriff  having  sold 
pfirticular  goods  under  a  writ  of  fi.  fa.  with 
notice  of  a  previous  assignment  by  the  de- 
f«idaut,  and  having  paid  over  the  proceeds 
Oi*  the  sale  to  the  plaintiff,  as  action  for 
mone;^  had  and  received  might  be  maintained 
it  recover  the  proceeds  of  the  sale  of  the  spe- 
eftflc  property.  In  that  case  it  waL  urged 
thai  the  property  was  changed  by  thr  sale, 
Imii  it  was  held  by  AldcA-son,  J.,  thai  while 
Ike  property  was  changec  by  the  salf ,  as  be- 
tveean  a  purchaser  and  the  party  against 
whoia  the  execution  has  IssucmI.  yet  it  was 
Aut  changed  as  against  a  party  whost  goods 
had  been  wrongfully  taken.  The  same  rule 
is  s;vtained  in  Notley  v.  Buck,  8  Bam.  &.  C. 
>  30  But  the  case  at  bar  is  different.  Here 
Meirell  &  Co.  placed  a  writ  in  the  hand<9  of 
the  defendant,  as  constable,  commanding  him 
u>  attach  the  debts  due  to  Tyler  by  the  Gran- 
ite Mountain  Mining  Company.  Acting 
strictly  in  pursuance  of  the  authority*  of  this 
writ,  the  constable  served  the  necessary  no- 
tices upon  the  mining  company;  telling  them 
that  all  funds  in  their  hands,  due  to  Tyler, 
were  attached  to  satisfy  the  claim  of  Merrell 
&  Co.  The  mining  company,  although  it 
knew  of  the  assignment  or  order  of  JV^^^' 
responded  by  confessing  that  it  had  money 
in  its  bands  belonging  to  Tyler.  The  officer 
was  not  obliged,  under  such  circumstances, 
to  disregard  the  acknowledgment  of  the  com- 
pany, and  to  desist  from  further  proceedings 
under  his  writ.  When  the  execution  was 
levied  the  company,  although  notified  of  the 
bank's  claim,  without  objection  or  protest  of 
any  kind  on  its  part,  paid  the  officer  the 
amount  of  the  claim  of  Merrell  A  Co.  It 
thus  again  admitted  an  indebtedness  to  Ty- 
ler. These  acknowledgments  and  acts  were 
sufficient'  to  protect  the  officer  from  liability 
in  this  suit.  Under  such  circumstances  the 
answer  of  the  garnishee  was  properly  taken 
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as  true  by  the  officer,  and  in  the  absence  of 
any  mistake,  fraud,  collusion,  or  deception, 
the  constable  who  proceeded  under  his  writ 
of  execution  was  not  obliged  to  decline  the 
money  which  the  mining  company  confessed 
it  owed  to  Tyler,  even  though  he  was  notified 
by  the  bank  of  the  assignment  by  Tyler  to 
the  plaintiff.  Haase  v.  Cor&tn,  2  Mont.  409 ; 
Kelley  v.  Tihhals,  63  Pa.  408;  Coombs  v 
Davis,  2  Wash.  Terr.  4G6,  7  Pac.  860 ;  Shinn, 
Attachm.  S  640;  Drake,  Attachni.  §§  651  et 
seq.  Of  course,  this  confession  of  the  min- 
ing company  and  payment  to  the  constable 
in  no  way  discharged  its  debt  to  the  plaintiff 
bank  in  this  case,  under  the  order  executed 
in  favor  of  the  bank  by  Tyler.  Chamherlin 
V.  Oilman,  10  Colo.  94,  14  Pac.  107;  Cote- 
man  V.  Soott,  27  Neb.  77,  42  N.  W.  896; 
Freeman,  Executions,  §  170.  But,  after  the 
money  collected  under  the  execution  has  been 
paid  to  the  creditors  of  Tyler,  we  cannot  see 
how  the  conduct  of  the  officer  renders  him  li- 
able to  the  bank,  in  equity  and  good  con- 
science, for  the  payment  of  the  sum  so  col- 
lected. He  proceeded  under  the  strict  com- 
mand of  his  writ,  and  knowledge  obtained  in 
legal  manner.  8t.  Johns  v.  Charles,  105 
Mass.  262,  in  some  respects  resembles  this 
case.  There  St.  Johns  made  a  contract  with 
Charles  to  cut  brush  for  $100  in  money  and 
the  loose  wood  on  the  lot.  Afterwards  St. 
Johns  had  begun  the  job,  but,  before  it  was 
accepted  by  Charles,  St.  Johns,  for  a  consid- 
eration, signed  and  gave  to  Taft  an  order  on 
Charles  for  all  the  money  belonging  to  him 
for  cutting  the  brush.  Charles  had  notice 
of  the  order,  and  the  contract  was  performed. 
Thereafter  Charles  was  requested  to  pay  the 
order  to  Taft,  but  neglected  to  do  so.  After 
suit  was  brought  by  St.  Johns,  Charles,  with- 
out giving  Taft  any  notice  of  it,  paid  St. 
Johns  $25  in  money,  and  took  his  receipt  in 
full  for  tiie  contract.  On  the  trial  Charles 
contended  that  he  was  discharged  by  reason 
of  the  receipt  in  settlement,  and  that  the 
same  was  a  complete  defense,  notwithstand- 
ing the  order  of  St.  Johns.  But  the  court 
held  that  the  settlement  made  between  St. 
Johns  and  Charles  was  no  bar  or  defense  to 
the  right  of  Taft  to  prosecute  suit  for  his 
own  benefit,  that  the  effect  of  the  order  was 
to  assign  to  Taft  all  the  money  that  should 
be  earned  under  the  existing  contract,  and 
that  the  rights  of  Taft  under  the  assignment 
after  notice  could  not  be  defeated  by  a  pay- 
ment and  discharge  from  the  assignor.  It 
seems  clear  that  the  plaintiff's  action  lies 
against  the  mining  company,  but,  after  full 
consideration,  we  think  that  it  would  not  be 
safe  to  hold  an  officer  liable  who  proceeds, 
under  proper  mandate,  to  satisfy  a  judgment 
by  accepting  money  acknowledged,  as  in  this 
case,  to  be  due  from  a  garnishee  to  the  de- 
fendant in  the  suit  wherein  the  execution 
has  issued,  and  where  the  money  is  paid,  in 
accordance  with  such  acknowledgment,  and 
without  objection,  to  the  official. 

The  judgment   and    the   order  denying  a 
new  trial  are  affirmed. 

Pemliertoii,  Ch.  J.»  oonoars.    De  Witt, 
J.,  not  sitting. 
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1«  Tlie  balance  of  a  mortaraore  debt 
after  dednctlDor  t'be  amovnt  for  ^vhlcb 
tbe  property  vraa  boaarbt  bjr  the  mort- 
saaree  on  CorecloBare  Is  not  a  "lawful 
charge,"  within  tbe  meaning  of  Code  1806, 
H  3507-8510,  which  require  a  creditor  of 
the  mortgagor,  on  redeeming  from  the  fore- 
closure sale,  to  p|ij  the  purchase  money  and 
all  "lawful  charges." 

Z,  Tbe  bus  band  of  a  mortffaffee  vrbo 
buuHTbt  land  on  foreeloenre  ntaj  be 
Joined  as  defendant  in  a  suit  to  redeem  the 
land,  when  he  has  Joined  with  her  in  a  subse- 
quent conveyance  thereof,  although  by  Code, 
I  2527,  the  husband  Is  not  a  proper  party  to 
a  suit  on  her  contract  or  engagement. 

iTy9on,  J.,  di»9enU.) 
(December  1,  1800.) 

APPEAL  by  plaintiff  from  a  decree  of  the 
Anniston  City  Court  in  favor  of  defend- 
ants in  a  proceeding  to  redeem  certain  real 
estate  from  a  foreclosure  sale.     Reversed, 

The  facts  are  stated  in  the  opinion. 

ifr.  A.  P.  Agee,  for  appellant: 

There  can  be,  and  is,  no  question  that  the 
appellant  has  the  right  to  redeem. 

Ala.  Code  1806,  §  3510. 

The  provisions  of  the  redemption  statutes 
nre  unquestionably  primarily  lor  the  benefit 
of  the  debtor,  to  prevent  the  sacrifice  of  his 
real  estate,  and  to  give  him  the  advantage 
of  any  rise  in  value  within  the  next  two 
years.  They  are  only  for  the  benefit  of  the 
creditors  incidentally;  t.  e.,  the  statutes  bene- 
fit the  creditor  only  as  the  debtor's  property 
sold  at  forced  sales  may,  by  virtue  of  the  stat- 
utes, be  made  to  settle  as  much  of  the  debt- 
or's indebtedness  as  possible. 

Foscy  V.  Pressley,  60  Ala.  243. 

As  to  any  unsatisfied  balance  on  the  mort- 
gage, when  the  mortgagee  became  the  pur- 
chaser, she  became  a  creditor  on  exactly  the 
same  footing  as  appellant  and  all  judgment 
creditors  of  the  debtor,  who,  without  fraud 
or  collusion,  had  obtained  such  judgment  be- 
fore the  sale,  or  within  two  years  thereafter, 
except  by  confession  of  the  debtor. 

A  lawful  charge  is  every  lien  or  encum- 
brance or  claim  the  purchaser  may  have  on 
the  premises,  and  for  which  in  law  or  equity 
he  would  be  entitled  to  hold  the  lands  as  pe- 
curity,  or  to  the  satisfaction  of  which  a 
court  of  equity  would  condemn  them. 

Harris  v.  Miller,  71  Ala.  20;  Lehman  v. 
Collins,  60  Ala.  127 ;  Couihtoay  v.  Berghaus, 
25  Ala.  303. 

NoTB. — For  necessity  of  paying  balance  of 
mortgage  debt  on  redeeming  from  foreclosure 
■ale,  see  also  McGough  v.  Sweetzer  (redemption 
by  mortgagor's  widow)   (Ala.)  10  L.  R.  A.  470. 

As  to  redemption  by  creditors,  see  also  Curtis 
T.  Cutler  (C.  C.  App.  8th  C.)  87  L.  R.  A.  737. 
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It  seems  utterly  inconsistent  to  say,  when 
a  mortgagee  has  purchased  at  her  own  sale, 
and  a  redemption  is  sought  by  a  creditor 
whose  judgment  is  as  meritorious,  under 
this  S  3514,  as  the  unsatisfied  balance  of  the 
mortgage  debt,  that  before  obtaining  the  ben- 
efit of  tbe  redemption  statutes  the  judgment 
creditor  must  pay  off  the  balance  of  the  mort- 
gage debt. 

If  it  must  be  paid,  then  why?  Did  not 
the  mortgagee,  when  she  foreclosed  her  mort- 
gage, foreclose  her  lien  on  the  premises,  and 
is  she  not  now  absolute  owner  of  the  prop- 
erty T 

Cramer  v.  Watson,  73  Ala.  127;  Spoor  v. 
Hhillips,  27  Ala.  103. 

When  a  mortgage  has  been  foreclosed,  the 
contract  is  executed. 

Oatnhle  v.  Caldicell,  08  Ala.  570,  12  So. 
424. 

The  foreclosure  and  sale  of  mortgaged 
premises  for  part  of  the  mortgage  debt  ex- 
nausts  the  lien  of  mortgage. 

Curtis  V.  Cutler,  40  U.  S.  App.  233,  76  Fed. 
Rep.  16,  22  C.  C.  A.  16,  37  L  R.  A.  737; 
Black,  Judgro.  §  470;  Walker  v.  BalL  30  Ala. 
208 ;  Willis  v.  Miller.  23  Or,  352.  31  Psc.  827 : 
Ogle  ▼.  Koemer,  140  HI.  170,  20  K.  E.  668; 
Clayton  v.  Ellis,  50  Iowa,  500;  Escher  v. 
Simmona,  54  Iowa,  260,  6  N.  W.  274. 

Messrs,  Bl&okwell  dt  Keitli  for  appel- 
lees. 

Dowdell,  J.y  delivered  the  opinion  of  the 
court: 

The  present  appeal  is  prosecuted  from  the 
decree  of  the  city  court  sustaining  respond- 
ents' demurrers  to  the  complainant's  bill. 
The  facts  pertinent  to  the  question  involved, 
as  stated  in  the  bill,  are  substantially  as  fol- 
lows:    On  the  16th  day  of  May,  1800,  J.  R. 
Robinson  loaned  to  Algernon  Culberson  and 
£.  J.  Cobb  $3,500  for  three  years,  and  took 
as  security  a  mortgage  on  a  lot  in  the  city  of 
Anniston,  Alabama,  on  the  corner  of  Tenth 
street  and  Quintard  avenue, — ^f renting  30  feet 
on  Tenth  street,  and  running  back  85  feet: 
said  real  estate  being  a  part  of  lota  5  and  6 
in  block  16.     On  October  24,  1800,  said  Rob- 
inson transferred  this  debt  and  mortgage  to 
May  R.  Elliott,  one  of  the  appellees  m  this 
case.     Some  time  prior  to  the  13th  of  July, 
1803,  the  Corning  Land,  Industrial,  k  Trust 
Company  assum^  the  pajrment  of  said  debt: 
the  property  embraced  in  said  mortgage  hav- 
ing been  conveyed  to  it.    On  that  day,  de- 
siring an  extension  of  said  debt  to  the  16th 
of  May,  1804,  the  said  Corning  Land,  Indus- 
trial, &  Trust  Company  mor^aged  to  said 
Klliott  a  lot  adjoining  that  aU>ve  described 
on  the  west  side;  fronting  28  feet  on  Tenth 
street,  and  running  bacfc  85  feet.     On  the  1st 
of  April,  1805,  said  company,  again  desirinf 
an  extension  of  said  debt,  mortgasred  to  said 
Elliott  a  part  of  lota  7,  8,  0,  and  10,  in  Mock 
16,  with  the  livery  stable  thereon.    The  Corn- 
ing Land,  Industrial,  &  Trust  Company  hav- 
ing made  default  in  the  payment  of  said  debt, 
and  said  Elliott,  having  duly  advertised  the 
lands  embraced  in  said  several  mortgages, 
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Hold  the  same  at  public  auction  to  the  high- 
eat  bidder  for  cash  on  the  7th  of  April,  1897 ; 
and  at  said  sale  said  May  R.  Elliott,  being 
authorized  under  the  terms  of  the  mortgage 
to  bid  and  purchase  at  the  foreclosure  sale, 
became  the  purchaser  of  the  property  in  the 
first-described  mortgage  for  $500,  in  the  sec- 
ond mortgage  for  $15,  and  in  the  third  mort- 
gage for  $1,100.  Since  the  foreclosure  she 
has  sold  the  property  mentioned  in  said  mort- 
gages to  A.  G.  Donahoo  for  $4,000,  one  fifth 
cash,  and  the  balance  in  equal  instalments  in 
one,  two,  three,  and  four  years,  executing  to 
said  Donahoo  her  bonds  lor  title;  and  said 
Donahoo  has  sold  the  property  mentioned  in 
the  mortgage  first  described  to  A.  H.  Smith 
for  $1,000,  one  fifth  cash,  and  the  balance  in 
equal  instalments  in  one,  two,  three,  and  four 
years,  the  said  Doni^oo  executing  to  said 
Smith  his  bond  for  titie.  On  the  8th  of  Oc- 
tober, 1896,  appellant,  the  First  National 
Bank,  obtained  a  judgment  against  said 
Corning  Land,  Industrial,  &  Trust  Company 
for  $6,080.98  and  costs,  $9.20,  upon  whicn  ex- 
ecution was  issued  October  19,  1896,  and  re- 
turned December  7,  1896,  "No  property 
found."  Under  this  judgment  the  appellant 
ha»  filed  the  bill  in  this  case,  asking  to  re- 
deem all  of  said  property  embraced  in  all  of 
said  mortgages  foreclosed  and  bought  in  by 
May  H.  Elliott  as  aforesaid;  offering  to  pay 
the  amounts  bid  for  said  several  lots,  with  10 
per  cent  interest  per  annum,  and  lawful 
charges,  and  the  cost  of  permanent  improve- 
ments, but  expressly  declining  to  pi^  the 
balance  due  on  the  mortgage  debt  to  Afoy  R. 
Elliott  after  crediting  the  amounts  of  said 
purchases.  Appellee  filed  demurrers  to  said 
bill,  based  upon  the  ground  that  appellant 
did  not  offei  to  pay  the  balance  of  her  mort- 
gage debt,  which,  as  she*  insists,  was  a  law- 
ful charge  upon  the  land. 

Thus,  it  will  be  seen  that  the  question  pre- 
sented by  the  record  for  our  determination 
is  as  to  what,  within  the  language  of  §§  3507- 
3510  of  the  Code  of  1896,  constitutes  a  "law- 
ful charge/'  While  cognate  questions  have 
been  passed  upon  and  decided  by  this  court, 
yet  the  exact  question  as  presented  by  the 
facts  in  this  case  has  never  been  decided,  and 
it  may  be  said  that  up  to  this  time  the  ques- 
tion is  res  Integra.  Ther<i  is  no  difference 
between  counsel  in  this  case  as  to  the  real  is- 
sue. That  issue  is  whether  the  unsatisfied 
balance  of  the  mortgage  debt  is  a  "lawful 
charge"  against  a  judgment  creditor  seeking 
to  redeem  from  the  mortgagee,  who  purchased 
at  his  own  foreclosure  sale.  If  it  is  a  lawful 
charge,  then  this  case,  as  to  that  proposition, 
should  be  affirmed.  If  it  is  not,  it  should  be 
reversed  Generally  lawful  charges,  such  as 
the  party  coming  in  to  redeem  must  pay  or 
offer  to  pay,  may  be  divided  into  two  classes : 
( 1 )  All  liens,  legal  or  equitable,  which  the 
purchaser  at  the  foreclosure  sale  may  have 
upon  the  premises,  and  for  which,  either  at 
law  or  in  equity,  he  would  be  entitled  to  hold 
them  as  security;  (2)  all  claims  of  any  kind 
to  which  a  court  of  equity  would  condemn  the 
premises  in  the  hands  of  the  person  redeem- 
ing after  he  had  acquired  the  titie.  In  Origg 
▼.  Banka,  59  Ala.  311,  it  was  said  by  this 
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court:  "The  word  'charge'  is  of  very  large 
signification,  and  in  the  statute  its  proper 
signification  is,  every  lien  or  encumbrance  or 
claim  the  purchaser  may  have  upon  the  prem- 
ises, and  for  which,  at  law  or  in  equity,  he 
would  be  entitied  to  hold  the  lands  as  secur- 
ity, and  to  the  satisfaction  of  which  a  court 
of  equity  would  condemn  them."  Again,  in 
LehTnan  v.  Collins,  69  Ala.  127,  it  was  said : 
"Every  lien  or  encumbrance  or  claim  for 
which  the  purchaser  would  be  entitied  to  hold 
the  lands  as  security,  and  to  which  a  court 
of  equity  would  subject  tiiem,  whoever  comes 
to  redeem  is  bound  to  satisfy.  .  .  .  But 
it  is  only  liens,  legal  or  equitable,—- claims 
capable  of  enforcement, — ^the  creditor  coming 
to  redeem  can  be  required  to  satisfy.**  In  Cm- 
mer  v.  Watson,  73  Ala.  127,  the  same  defini- 
tion of  "lawful  charges"  is  given  aa  quoted 
above  from  Origg  v.  Batdcs.  In  Parmer  v. 
Parmer,  74  Ala.  285,  in  an  opinion  by  Somer- 
ville,  J.,  wherein  it  was  decided  that  the  or- 
dinary debts  not  covered  by  the  mortgage  were 
not  lawful  charges  against  the  mortgagor 
seeking  to  redeem  from  the  mortgagee,  it  was 
said:  Lawful  charges  embrace  ''only  such 
claims  or  demands  as  are  in  the  nature  of  an 
encumbrance  or  lien  for  which  the  purchaser 
would  be  entitied  to  hold  the  land  as  secur- 
ity;" citing  Lehman  v.  Collins,  69  Ala.  127; 
Grigg  v.  Banks,  59  Ala.  311  j  Walker  v.  Ball, 
39  Ala.  298 ;  and  Couthtcay  v.  Berghaua,  25 
Ala.  393.  Judge  Somerville  then  adds :  "ft 
is  manifest  that,  if  the  set-offs  claimed  by 
the  mortgagee  before  the  register  had  been  al- 
lowed, the  legal  effect  would  have  been  indi- 
rectly to  create  them  liens  upon  the  mortgaged 
property,  in  tiie  face  of  the  fact  that  there 
was  ncLagreement  between  the  parties  to  this 
effect^  In  Oresham  v.  Ware,  79  Ala.  192, 
Clopton,  J.,  in  deciding  that  statutory  dam- 
ages, and  protest  fees  on  a  bill  of  exchange 
were  "lawful  charges,"  says:  "The  statu- 
tory damages  accruing  on  the  protest  of  a 
bill  of  exchange  constitute  part  of  the  debt, 
and  are  recoverable  in  an  action  on  the  bill. 
It  is  true,  the  acceptor  is  not  personally  lia- 
ble for  them.  They  are,  however,  secured  by 
the  mortgage,  so  far  as  respects  the  property 
of  Robert  Ware,  equally  with  the  principal 
and  interest ;  and  in  ascertaining  the  amount 
to  be  paid  by  the  complainant  on  redemption, 
and  the  extent  to  which  his  propertv  shall  be 
applied  in  exoneration  of  hers,  all  claims  and 
demands  having  by  the  mortgage  a  valid  lien 
on  his  property  must  be  taken  into  the  esti- 
mate." In  Harris  v.  Miller,  71  Ala.  26,  in 
an  opinion  by  Judge  Bridkdl,  who  also  de- 
livered the  opinion  in  the  cases  of  Origg  v. 
Banks,  Lehman  v.  Collins,  and  Cramer  v. 
Watson,  after  defining  "lawful  charges"  in 
almost  the  same  language  as  used  in  Origg 
V.  Banks,  he  then  adds:  "The  charge  may 
and  will  vary  with  different  purchasers." 

Under  subdivision  1  the  lien  discharged  by 
the  purchaser  must  not  only  be  an  existing, 
valid  lien,  but  such  that  its  satisfaction  and 
removal  is  necessary  to  the  full  and  absolute 
ownership  and  enjoyment  of  the  property  by 
the  purchaser.  It  makes  no  difference 
whether  the  purchaser  be  the  mortgagee  him- 
self or  a  stranger ;  such  lien  or  encumbrance, 
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when  paid  off  by  the  purchaser,  constitutet 
a  "lawful  charge,"  within  the  meaning  of  the 
statute.  The  measure  of  the  amount  of  the 
'^lawful  charge"  which  the  redemptioner  is 
required  to  pay  is  not  determined  by  the  sum 
or  amount  originally  secured  by  the  lien,  but 
by  the  amount  actually  paid  by  the  purchaser 
for  its  discharge  and  removal.  It  is  to  this 
extent  that  the  purchaser,  in  a  sense,  becomes 
subrogated  to  the  rights  of  the  original  lien- 
or, and  no  further.  It  is  therefore  not  an 
unimportant  inquiry  as  to  whether,  upon  the 
foreclosure  of  her  mortgage  by  the  appellee, 
Mrs.  £lliott,  the  mortgage  lien  became  there- 
by extinguished.  When  Mrs.  Elliott  fore- 
closed her  mortgage,  buying  in  the  property 
at  the  foVeclosure  sale,  as  she  was  authorized 
to  do  under  the  mortgage  contract,  she  went 
into  the  possession  of  &e  property  as  abso- 
lute owner,  discharged  of  all  lien  which  ex- 
isted under  the  mortgage  before  foreclosure. 
Ora/mer  ▼.  Watson,  73  Ala.  127;  8poor  v. 
Phillipa,  27  Ala.  193.  We  think  the  propo- 
sition too  well  settled  to  admit  of  doubt  that 
the  sale  of  land  under  execution  or  by  fore- 
closure of  a  mortgage  extinguishes  the  lien, 
and  this  is  true  whether  the  entire  debt  se- 
cured be  satisfied  or  not.  Black,  Judgm.  9 
479;  Curtis  v.  Cutler,  40  U.  S.  App.  233,  76 
Fed.  Rep.  16,  22  C.  C.  A.  16,  37  L.  R.  A.  737 ; 
Willis  V.  Miller,  23  Or.  362,  31  Pac.  827; 
Ogle  V.  Koemer,  140  111.  170,  29  N.  E.  563 ; 
Clayton  v.  Ellis,  50  Iowa,  590;  and  Tuttle 
V.  Dewey,  44  Iowa,  306.  In  Ogle  v.  Koemer, 
140  111.  170,  29  N.  E.  563,  it  was  said:  "A 
mortgage,  or,  as  in  this  case,  a  deed  of  trust 
in  the  nature  of  a  mortgage,  vests  in  the 
party  secured  a  lien  upon  the  mortgaged 
premises.  By  virtue  of  that  lion  tl^mort- 
gan^ee  is  entitled  to  have  the  roortgagea  prop- 
erty sold  imder  a  decree  of  foreclosure,  and 
the  proceeds  of  the  sale  applied  to  the  pay- 
ment of  the  debt  secured.  This  is  the  mode 
provided  by  law  for  the  enforcement  of  the 
lien;  and  when  the  lien  has  been  once  en- 
forced, by  the  sale  of  the  property,  it  has, 
as  to  such  property,  expended  its  force  and 
accomplished  its  purpose,  and  the  property 
is  no  longer  subject  to  it.  When  the  redemp- 
tion is  made  by  a  party  primarily  liable  on 
the  mortgage  debt,  it  may  be  that  the  samo 
property  may  be  resorted  to  again  for  the 
purpose  of  subjecting  it  to  the  payment  of  an 
unpaid  balance  due  on  the  mortgage;  but 
that  is  not  because  of  any  right  to  enforce  the 
mortgage  lien  against  the  same  property  a 
second  time,  but  because  of  the  rule  of  law 
which  subjects  all  the  property  of  a  debtor 
to  the  payment  of  his  debts  until  they  are 
satisfied  in  full.  But,  where  the  redemption 
is  made  by  a  party  not  liable  upon  the  mort- 
gage debt,  the  mortgage  lien  having  been  ex- 
hausted, the  property  cannot  be  subiected  a 
Reoond  time  to  the  satisfaction  of  the  same 
lien."  The  principle  here  laid  down 
is  in  harmony  with  the  proposition  laid 
down  in  Hams  v.  Miller,  71  Ala.  26,  that 
the  "lawful  charge"  may  and  will  vary  with 
different  purchasers.  It  would  not  for  a  mo- 
ment be  contended  that  the  unpaid  balance 
of  the  mort&rage  debt  after  foreclosure  sale 
would  constitute  a  "lawful  charge"  against  a 
creditor  offering  to  redeem  from  a  stranger 
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who  purchased  at  the  foreclosure  sale.  In 
Harris  v.  Miller,  71  Ala.  26,  which  was  the 
case  of  a  mortgagor  seeking  to  redeem  from 
the  mortgagee,  who  purchased  at  the  fore- 
closure sale,  it  waa  decided  that  the  unsatis- 
fied balance  of  the  mortgage  debt  was  a  "law- 
ful charge,"  which  the  mortgagor  must  pay 
before  his  redemption  could  be  effected ;  hut 
it  must  not  be  overlooked  that  this  conclu- 
sion was  put  upon  the  distinct  proposition 
that  the  title  acquired  by  the  mortgagor  up- 
on redempticm  would  at  once  inure  to  the 
benefit  of  the  mortgagee,  and  for  that  reason, 
as  to  the  unpaid  balance  of  the  mortgage 
debt,  the  mortgage  would  be  a  valid  and  oper- 
ative security.  It  is  not  pretended  that  a 
lien  would  still  exist  under  the  mortgage  up- 
on the  property  after  a  valid  foreclosure 
sale ;  but  a  different  and  distinct  principle  of 
equity  is  involved,  growing  out  of  the  rela- 
tion existing  between  the  purchaser,  who  is 
the  mortgagee,  and  the  mortgagor  seeking  to 
redeem,  and  would  be  inapplicable  to  a  differ- 
ent purchaser  than  the  mortgagee,  or  a  dif- 
ferent person  seeking  to  redeem  than  the 
mortgagor,  or  one  claiming  under  him. 

In  the  discussion  of  this  phase  of  the  ease, 
which  might  properly  fall  under  subdivision 
2,  as  stated  above  (t.  e.,  all  claims  of  any 
kind  to  which  a  court  of  equity  would  con- 
demn the  premises  in  the  hands  of  the  per- 
son redeeming  after  he  had  acquired  the 
title),  it  will  be  well  to  take  into  considera- 
tion the  object  and  purpose  of  the  enactment 
of  this  statute  of  redemption.  The  first  act 
on  the  subject  of  redemption  was  passed  Jan- 
uary 1,  1842,  and  was  entitled  'vA^n  Act  to 
Prevent  the  Sacrifice  of  Real  Estate.'' 
Clay's  Dig.  pp.  502,  508.  There  have  been 
some  changes  in  the  terms  of  this  original 
statute  since  1842,  but  no  substantial  or  ma- 
terial change  has  occurred.  Code  1852,  fS 
2118-2120;  Code  1867,  99  2511-2513;  Code 
1876,  19  2879-2881;  Code  1886,  99  1881- 
1883 :  Code  1896,  99  3507-3510.  All  of  these 
sections  of  the  various  Codes  are  ike  same, 
and  in  effect  are  the  same  as  the  act  of  1842, 
in  so  far  as  the  principle  involved  in  this  case 
is  concerned.  They  all  have  the  same  pur- 
pose as  the  originiu  act;  the  primary  object 
being  to  prevent  a  sacrifice  of  the  real  estate 
of  the  debtor,  and  thereby  enable  the  debtor 
to  pay  with  his  property  his  indebtedness  to 
the  fullest  extent  of  its  value,  as  well  as  to 
afford  to  his  other  creditors  an  opportunity 
to  collect  their  debts  by  bidding  at  its  full  val- 
ue. In  determining  whether  the  unsatisfietl 
balance  of  the  mortgage  debt  constitutes  a 
"lawful  charge,"  within  the  meaning  of  the 
statute,  the  primary  purpose  of  the  statute 
should  be  borne  in  mind.  The  present  case 
arises  under  §  3510  of  theCode  of  1896,  which 
provides  for  redemption  by  the  creditor. 
This  section  contains  the  same  phrase,  "law- 
ful charge,"  as  contained  in  9  3507,  which 
provides  for  redemption  by  the  mortgagor, 
debtor,  or  person  holding  under  him.  It  is 
a  general  rule  of  construction  that  words  or 
phrases  twice  used  in  the  same  statute  are 
presumptively  used  in  the  same  sense,  and 
ordinarily  should  receive  such  construction; 
but  the  rule  is  not  an  unbending  one  or  with- 
out exception.    Without  doing  violence  to 
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any  cardinal  ni]e  of  construction,  when  poa- 
sible  the  statute  should  receive  that  interpre- 
tation which  tends  to  promote  the  ends  for 
which  it  was  created,  and  not  one  which 
would  render  it  possible  to  pervert  it  into  a 
means  of  oppression  of  that  class  for  whose 
benefit  it  was  passed.  Where  the  statute  is 
open  to  a  construction  that  is  in  harmony 
with  its  spirit,  and  promotive  of  its  mani- 
fest aim  and  object,  in  order  to  attain  the 
ends  for  which  it  was  enacted  such  construc- 
tion should  always  be  given  it  by  the  courts. 
It  would  be  difficult  to  give  the  phrase  "law- 
ful charges"  an  absolute  meaning,  alike  ap- 
plicable to  all  cases.  That  the  very  language 
itself  leaves  it  open  to  interpretation  by  the 
court  seems  clear,  and  it  can  be  safely  as- 
serted, from  the  decisions  of  this  court,  that, 
in  giving  this  phrase  interpretation,  the  sit- 
uation of  the  parties  must  be  taken  into  con- 
aideration. 

Conceding  that  the  primary  object  of  the 
statute  was  for  the  benefit  of  the  debtor,  it 
is  urged  by  counsel  for  appellee,  in  argu- 
ment, that  to  require  the  mortgagor,  oflfer- 
ing  to  redeem  from  the  mortgagee,  purchas- 
er under  the  foreclosure  sale  of  the  mort- 
gage, to  pay  the  unsatisfied  balance  of  the' 
mortgage  debt,  as  a  "lawful  charge,"  and 
not  to  require  the  creditor,  seeking  to  re- 
deem, to  pay  such  unsatisfied  balance,  would 
be  conferring  a  greater  benefit  upon  the  cred- 
itor than  upon  the  debtor,  for  whose  protec- 
tion the  statute  was  enacted.  This  conten- 
tion, however  plausible  it  may  appear  upon 
m,  casual  consideration,  is  superficial],  and 
not  supported  by  sound  reasoning.  An  ex- 
ample may  here  serve  to  illustrate  the  fallacy 
of  the  position  taken:  A  mortgages  to  B 
his  land  for  $10,000,  that  being  the  value  of 
his  property.  G  is  also  a  creditor  of  A  for 
$1,000.  A  makes  default  in  the  payment  of 
the  mortgage  debt,  and  the  same  is  foreclosed 
by  the  mortgagee;  and  at  such  sale  the  mort- 
gagee becomes  the  purchaser  for  $5,000,  one 
half  of  the  actual  value  of  the  property. 
Under  the  equitable  principle  growing  out  of 
the  relation  between  mortgagor  and  mortga- 
gee., as  laid  down  in  Harris  v.  Miller,  aupra, 
the  mortgagor  A,  coming  in  to  redeem,  must 
pay  the  balance  of  the  mortgage  debt.  This 
he  is  unable  to  do,  and  the  result  of  his  ina- 
bility is  a  loss  to  him  of  one  half  the  value 
of  the  property,  which  is  sacrificed  by  his 
misfortune,  without  lessening  his  debt  to  his 
other  creditor,  C.  Upon  the  creditor,  C, 
coming  in  to  redeem,  under  9  3510,  in  addi- 
tion to  the  pasrment  of  the  purchase  price 
bid,  with  10  per  cent  per  annum  thereon,  to- 
gether with  all  other  lawful  charges,  he  is 
further  required  to  credit  his  judgment 
against  the  debtor  with  an  amount  not  less 
than  10  per  cent  of  the  price  bid.  It  is  evi- 
dent that  if  the  creditor  be  required  to  pay 
the  unpaid  balance  of  the  mortgage  debt,  as 
a  "lawful  charge,"  and  in  addition  give  to 
the  debtor  the  credit  imposed  by  the  statute, 
such  creditor  would  be  required  to  pay  more 
than  the  value  of  the  property  in  order  to  re- 
deem the  same.  And  it  is  hardly  reasonable 
to  suppose  that  any  creditor  in  the  given 
ease  would  undertake  such  redemption;  nor 
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is  it  reasonable  to  conclude  that  it  was  the 
intention  of  the  lawmaking  power,  in  giving 
the  creditor  the  right  to  redeem,  at  the  same 
time  to  make  such  right  a  practical  failure. 
It  is  equally  clear  that  givii^  to  the  creditor 
the  right  to  redeem,  without  requiring  the 
payment  of  the  unpaid  balance  of  the  mort- 
gage debt,  operates  to  the  benefit  of  the  debt- 
or, and  without  working  any  prejudice  or  in- 
justice to  the  mort^Lgee  purchaser.  It 
should  not  be  overlooked  that  under  9  3514 
of  the  Code  of  1896,  which  forms  part  of  the 
chapter  relating  to  redemption,  the  mortga- 
gee, as  to  the  unpaid  balance  of  the  mortgage 
debt  after  foreclosure  sale,  is  himself  a  cred- 
itor, within  the  meaning  of  the  statute ;  and, 
as  such  creditor,  upon  the  offer  of  another 
creditor  to  redeem  he  has  a  right  to  avail 
himself  of  the  provisions  contained  in  9§ 
3511  and  3512,  which  also  form  a  part  of 
this  diapter  upon  redemptions,  and  whidi 
provide  that  the  offer  to  redeem  may  be  met 
by  a  responsive  offer  to  credit  the  debtor 
with  a  lii^e  sum  offered  to  be  credited  by  the 
proposed  redemptioner,  which  responsive  of- 
fers may  be  alternately  repeated  until  one  or 
the  other  declines  to  further  credit,  thereby 
securing  to  the  debtor  the  fullest  benefits  in- 
tended by  the  statute. 

It  is.  however,  insisted  by  counsel  for  ap- 
pellee, in  argument,  that  the  case  of  Origg  v. 
Banks,  59  Ala.  311,  is  a  parallel  case  with 
the  one  at  bar,  and  conclusive  of  the  ques- 
tion here  involved.  In  this  conclusion  coun- 
sel has  evidently  fallen  into  error.  In  that 
case  Mrs.  Grigg,  who  was  a  judgment  credit- 
or of  the  common  debtor,  Gilmer,  sought  to 
redeem  by  merely  paying  off  the  amount  for 
which  the  property  had  been  sold  at  execu- 
tion sale.  The  facts  were:  The  property 
had  been  levied  upon  by  attachment  at  the 
suit  of  Goldthwaite  and  Holmes  against 
Gilmer,  in  which  suit  they  obtained  a  judg- 
ment. Banks,  who  held  a  mortgage  against 
the  property, — ^which,  however,  was  subse- 
quent in  time  to  the  levy  of  the  attachment, 
--took  a  transfer  of  the  judgment  of  Holmes 
and  Goldthwaite  to  himself,  and  had  the 
property  sold  under  execution  on  this  judg- 
ment; he  (Banks)  becoming  the  purchaser 
at  the  execution  sale.  Subsequent  to  this 
sale,  Banks  foreclosed  his  mortgage  upon  the 
property,  to  which  he  had  acquired  title  un- 
der the  execution  sale,  and  became  the  pur- 
chaser at  the  foreclosure  sale.  Mrs.  Grigg, 
as  above  stated,  sought  to  redeem  the  prop- 
erty from  Banks  under  the  execution  sale, 
insisting  that  the  mortgage  debt  did  not  con- 
stitute a  lawful  charge.  The  question  of  an 
unpaid  balance  on  the  mortgage  debt  after 
foreclosure  did  not  arise  in  the  case.  There 
was  no  question  that  if  Banks  had  sold  un- 
der his  mortgage,  after  having  first  entered 
satisfaction  of  the  judgment  which  he  pur- 
chased, he  would  have  been  entitled  to  be 
reimbursed  what  he  paid  in  the  extinguish- 
ment of  the  prior  execution  lien.  It  was  ob- 
served by  the  court  in  that  case  that  such 
course  should  have  been  pursued  by  Banks, 
and  the  fact  that  he  had  made  a  mistake  in 
selling  under  the  execution,  instead  of  enter- 
ing satisfaction  of  the  judgment,  would  not 
be  visited  upon  him,  but  that  a  court  of 
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chancery  would  relieve  him  of  such  mistake, 
and  require  the  redemptioner  to  paj  all  the 
mortgage  debt. 

From  what  we  have  said,  it  is  our  conclu- 
sion that  as  against  the  judgment  creditor, 
offering  to  redeem  from  the  mortgagee  who 
purchased  at  her  own  foreclosure  sale,  the 
unpaid  balance  of  the  mortgage  debt,  within 
the  meaning  of  the  statute,  does  not  consti- 
tute a  lawful  charge  wliich  the  judgment 
creditor,  olTering  to  redeem,  is  required  to 
satisfy.  As  we  have  stated,  this  being  the 
first  time  that  the  exact  question  involved 
in  this  case  has  been  presented  for  a  decision 
by  this  court,  no  rule  of  property  has  been 
established ;  and  the  doctrine  of  stare  decisis , 
insisted  upon  by  counsel,  is  without  appli- 
cation, and  we  therefore  consider  it  unneces- 
sary to  discuss  Uiat  proposition. 

The  only  other  question  presented  by  the 
demurrer  to  the  bill  is  that  of  a  misjoinder 
of  John  M.  Elliott,  the  husband  of  May  R. 
Elliott,  as  a  party  defendant.  It  is  shown 
in  the  bill  that  John  M.  Elliott  and  kis  wife 
both  entered  into  the  contract  of  sale  with 
Donahoo.  The  bill  prays  that  the  equities 
of  all  the  parties  be  adjusted;  that  John  M. 
Elliott  be  required  to  join  in  a  deed  with  his 
said  wife  upon  redemption.  This  is  not  a 
suit  upon  any  contract  made  by  the  wife,  or 
upon  any  engagement  into  which  she  has  en- 
tered, within  uie  meaning  of  9  2527  of  the 
Code.  But  whether  John  M.  Elliott,  the 
husband,  was  a  necessary  party  or  not,  we 
think  it  clear  that  he  was  not  an  improper 
party,  to  the  bill. 

7'he  decree  of  the  City  Court  must  he  re- 
versedt  and  the  cause  remanded. 

Tyson,  J.,  dissenting:  ' 

The  theory  upon  which  the  Justice  deliv- 
ering the  opinion  predicates  the  right  of  a 
judgment  creditor  to  redeem  from  a  mortga- 
gee, as  purchaser  at  a  sale  under  a  power 
contained  in  a  mortgage  authorizing  him  to 
do  so,  without  being  required  to  pay  the  bal- 
ance due  by  the  mortgagor  upon  the  mortr 
gage  debt,  is  based  upon  two  propositions: 
(1)  That  the  mortgagee  after  foreclosure 
has  no  lien,  legal  or  equitable,  for  this  bal- 
ance; (2)  that  the  balance  due  by  the  mort- 
gagor upon  the  debt  is  not  such  a  claim  for 
which  a  court  of  equity  would  condemn  the 
lands  in  the  hands  of  a  judgment  creditor 
after  he  had  acquired  the  title  by  redemp- 
tion. These  two  propositions  he  deduces 
from  the  cases  of  Chrigg  v.  BankSf  59  Ala. 
311 ;  Lehman  v.  Collins,  69  Ala.  127 ;  Cramer 
V.  Watson,  73  Ala.  127 ;  Parmer  v.  Parmer, 
74  Ala:  285;  Oresham  v.  Ware,  79  Ala.  192; 
and  Harris  v.  Miller,  71  Ala.  26.  The  prop- 
osition numbered  2, 1  insist,  is  not  a  correct 
deduction  from  the  principles  announced  in 
those  cases,  as  will  be  made  to  appear  later 
in  this  opinion,  from  a  careful  analysis  of 
them.  The  right  of  redemption  here  sought 
to  be  enforced  "is  purely  the  creature  of  leg- 
islation, and  can  only  be  exercised  by  the  per- 
sons named  in  the  statute,  in  the  mode,  with- 
in the  time,  and  upon  the  conditions  there 
prescribed."  This  right  cannot  be  enlarged 
by  the  oourts  for  the  purpose  of  enforcing 
some  fltipposed  equitable  claim  residing  in 
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the  party  invoking  the  aid  of  tlie  statnte. 
Nor  can  the  oourts  adopt  a  construction  uf 
the  statute  for  the  purpose  of  enlarging  or 
narrowing  the  right  conferred  by  it,  by  dis- 

Sensing  with  a  compliance  with  its  terms. 
*eehe  v.  Buxton,  99  Ala.  117,  12  So.  567; 
Powers  V.  Andrews,  84  Ala.  289,  4  So.  263; 
xVefms  V.  Kennon,  88  Ala.  329,  6  So.  744. 

It  is  admitted  in  the  majority  opinion 
that  when  the  redemption  is  sought  by  the 
mortgagor  debtor  from  the  mortgagee,  as 
purchaser,  he  must  pay  the  balance  remain- 
ing unsatisfied  upon  the  mortgage  debt,  ^aa 
lawful  charges,"  before  he  will  l^  permitted 
to  redeem.  But  it  is  held  that  what  are 
''lawful  charges"  against  the  debtor  are  not 
'^lawful  charges"  against  his  judgment  cred- 
itor. And  this  conclusion  is  reached  solely 
upon  the  idea  that  the  statute  was  enacted 
for  the  benefit  of  the  debtor,  in  order  to  pre- 
vent a  sacrifice  of  his  lands ;  overlooking  the 
fact  that  the  statute,  by  its  terms,  also  pro- 
tects the  purchaser  as  well.  The  party  seek- 
ing redemption,  whoever  he  may  be, — wheth- 
er debtor  or  judgment  creditor, — ^is  required 
to  pay,  among  other  things,  all  "lawful 
.charges."  Lawful  charges  against  the  debt- 
or? No;  but  lawful  charges  upon  the  lands, 
without  regard  to  the  status  of  the  title  es- 
tablished by  a  sale  under  the  mortgage.  Sec- 
tion 3607  of  the  Code  confers  on  the  debtor 
or  his  vendee  the  right  to  redeem  upon  pay- 
ing or  tendering  to  the  purchaser  or  his  ven- 
dee the  purchase  money,  with  10  per  cent 
per  annxmi  thereon,  and  all  other  lawful 
charges.  Section  3510  provides:  "All  judg- 
ment creditors  of  the  aebtor  .  .  .  may 
in  like  manner  redeem  the  land  from  such 

Eurchaser  or  anyone  claiming  under  him. 
y  paying  or  tendering  the  amount  bid  for 
such  land  at  the  sale  thereof  and  ten  per 
cent  per  annum  thereon,  together  with  sll 
lawful  charges;  and  by  further  offering  to 
credit  the  debtor  upon  a  subsisting  judg- 
ment with  a  sum  at  least  equal  to  ten  per 
cent  of  the  amount  originally  bid  for  the 
land."  The  different  construction  placed 
upon  the  two  statutes  as  to  what  the  words 
"lawful  charges"  mean  in  each  finds  no  jus- 
tification in  any  change  of  phraseology;  for 
it  is  clear  that  the  judsrment  creditor  is  re- 
quired to  do  what  the  debtor  is  required  to 
do,  and  more,  to  wit,  by  offering  to  credit 
the  debtor  upon  his  judgment  at  least  10  per 
cent  of  the  amount  originally  bid  by  the  pur- 
chaser for  the  land, — ^thus  conclusively  show- 
ing that  the  policy  of  the  statute  is  to  favor 
the  debtor,  rather  than  the  redeeming  cred- 
itor. As  said  in  Posey  v.  Pressley,  60  Ala. 
249:  "Personal  benefit  to  the  creditor  is 
not  intended,  except  so  far  as  it  is  in  reli<>f 
of  the  debtor."  This  being  the  adjudsH 
policy  of  the  statute,  and  there  being  no  jus- 
tification on  account  of  any  change  in  phra$«- 
eology  requiring  a  different  construction,  it 
cannot  be  that  the  words  "lawful  charges," 
when  used  in  fixing  the  terms  upon  which  a 
debtor  may  redeem,  shall  be  given  a  more  en- 
lareed  meaning,  imposing  upon  him  greater 
burdens,  than  is  given  to  them  when  used  in 
conferring  the  same  right  upon  his  judg- 
ment creditor.  Such  a  construction  not 
only  does  violence  to  the  policy  of  the  stat- 
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ute  aa  declared  by  this  oaurt>  but  is  unsound 
as  a  rule  of  construction.  In  Lehman  v. 
iiobinaon,  59  Ala.  235,  the  court  quoted  ap- 
provingly from  Potter's  Dwarr.  SUlU  p.  194, 
this  language:  "If  the  same  words  occur  in 
different  parts  of  a  statute  or  will,  they 
must  be  taken  to  have  been  everywhere  used 
in  the  same  sense."  This  same  authority 
[Potter's  Dwarr.  Stat  p.  195],  quoting  from 
Lord  Denman,  says:  "We  disclaim  alto- 
gether the  assumption  of  any  right  to  assign 
different  meanings  to  the  same  words  in  an 
act  of  Parliament,  on  the  ground  of  a  sup- 
posed general  intention  in  the  act.  We  think 
it  necessary  to  give  a  fair  and  reasonable 
construction  to  the  language  used  by  the  1^- 
islature,  but  we  are  not  to  assume  the  un- 
warrantable liberty  of  varying  that  con- 
struction for  the  purpose  of  making  the  act 
consistent  with  any  views  of  our  own."  In 
Harris  v.  Miller,  71  Ala.  26,  after  adopting 
the  general  definition  given  to  the  word 
"charge"  in  Grigg  v.  Banks  and  Lehman  v. 
OolUne,  and  other  cases,  that  it  evinces 
"every  lien  or  encumbrance  or  claim  the  pur- 
chaser may  have  on  the  premises,  and  for 
which,  at  law  or  in  equity,  he  would  be  enti- 
tled to  hold  the  lands  as  security,  or  to  the 
satisfaction  of  which  a  court  of  equity  would 
condemn  them,"  the  court  says:  "It  is  a 
just  and  plain  principle  of  the  law  of  mort- 
gages that  payment  of  the  mortgage  debt  is 
a  condition  precedent  to  redemption. — GUd- 
don  V.  AnJ/rewa,  14  Ala.  733.  This  principle 
the  statute  of  redemption  was  not  intended 
to  disturb  or  change.  And,  if  the  statute 
extends  to  sales  at  which  the  mortgagee  be- 
comes the  purchasei,  the  mortgagor  cannot 
redeem  without  paying  the  entire  debt.  The 
debt,  so  far  as  it  is  not  extinguished  by  the 
bid  at  the  mortgage  sale,  is  a  lawful  charge 
on  the  land.  .  .  .  The  statute  and  the 
statutory  right  of  redemption  cannot  be  per- 
verted into  an  instrumentality  by  which  the 
mortgagor  may  deprive  the  mortgagee  of  the 
security  for  the  debt  which  the  mortgage  af- 
fords. The  offer  to  redeem  made  by  the 
mortgagor  did  not  vary  his  relation  to  the 
mortgagee."  In  that  case  the  argument  was 
made  that  by  foreclosure  the  mortgage  lien 
was  extinguished,  and  therefore  any  unsatis- 
fied balance  upon  the  mortgage  debt  could 
not  be  a  lawful  charge  upon  the  land.  The 
court  held  that  notwithstanding  the  fore- 
closure it  was  a  lawful  charge;  distinctly 
recognizing  the  principle  announced  in  Par- 
mer V.  Parmer,  74  Ala.  288,  where  it  is  said 
that  the  policy  of  the  statute  of  redemption 
and  of  the  equity  of  redemption  at  common 
law  is  "essentially  the  same,"  and  the  prin- 
ciple above  quoted,  "The  statute  of  redemp- 
tion was  not  intended  to  disturb  or  change" 
the  "plain  principle  of  the  law  of  mortgages, 
that  payment  of  the  mortgage  debt  is  a  con- 
dition precedent  to  redemption."  Surely,  if 
the  statute  placed  the  mortgagor  and  mort- 
gagee upon  the'  same  footing,  as  to  the  mat- 
ter of  redemption,  as  a  redemption  of  the 
equity  at  common  law,  the  person,  whether 
he  be  the  debtor  or  a  judgment  creditor, 
offering  to  redeem,  must  pay  the  entire  mort- 
gage debt.  In  support  of  this  principle, 
where  the  party  offering  to  redeem  was  not 
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precluded  by  the  foreclosure  proceedings,  see 
Gliddon  V.  Andrews,  14  Ala.  733;  Dossier  v. 
Mitchell,  65  Ala.  611;  Beach,  Modem  Eq. 
Jur.  §  475;  Pom.  £q.  Jur.  9  1220;  2  Jones, 
Mortg.  9  1070;  OolUns  v.  Riggs,  14  Wall. 
491,20  L.  ed.  723;  Benediot  v.  (Hlman,  4 
Paige,  58;  20  Am.  &  Eng.  £nc.  Law,  p.  620. 

If  I  am  correct, — and  my  assertion  to  this 
effect  finds  support  in  the  language  used  in 
Harris  v.  Miller, — ^that  the  policy  of  redemp- 
tion under  the  statute  is  the  same  as  at  com- 
mon law,  it  is  beyond  the  pale  of  controversy 
that  a  judgment  creditor  coming  in  to  re- 
deem from  the  mortgagee,  as  purchaser,  is 
bound  to  pay  the  balance  due  upon  the  mort- 
gage debt,  as  "lawful  charges."  As  accentu- 
ating the  correctness  of  the  proposition  that 
such  is  the  policy  of  the  statute,  no  convey- 
ance is  required  by  the  purchaser  to  the  r^ 
demptioner,  upon  redemption  by  a  debtor,  to 
convey  the  title  to  him,  acquired  by  such 
purchaser.  Code,  9  3507.  In  my  opinion, 
this  principle  has  been  expressly  applied  to 
redemption  under  the  statute  by  judgment 
creditors  in  the  cases  of  Grigg  v.  Banks  and 
Cramer  v.  Watson;  and  the  words  "lawful 
charges"  were  clearly  held  in  each  of  these 
cases  to  mean  the  same  thing  when  applied 
to  rights  of  a  d^tor  offering  to  redeem  from 
his  mortgagee,  as  purchaser,  and  of  a  judg- 
ment cr^itor  offering  to  redeem  from  a 
mortgagee,  as  purchaser.  It  is  said  in  the 
majority  opinion  that  the  case  of  Grigg  v. 
Banks  is  not  conclusive  of  the  Question,  for 
the  reason  that  "if  Banks  had  sold  under  his 
mortgage,  after  having  first  entered  satisfac- 
tion of  the  judgment  which  he  purchased,  he 
would  have  been  entitled  to  be  reimbursed 
what  he  paid  in  tJie  extinguishment  of  the 
prior  execution  lien,  .  .  .  and  the  fact 
that  he  had  made  a  mistake  in  selling  under 
the  execution  instead  of  entering  satisfac- 
tion of  the  judgment,  would  not  be  visited 
upon  him,  but  that  a  court  of  chancery  would 
relieve  him  of  such  mistake,  and  require  the 
redemptionejr  to  pay  all  the  mortgage  debt." 
The  fact  is  (and  this  is  shown  in  t£e  states 
ment  of  facts  set  out  in  the  majority  opin- 
ion) that  Banks  did  foreclose  his  mortgages 
upon  the  lands  after  he  had  acquired  the 
title  as  purchaser  at  an  execution  sale,  which 
execution  was  a  prior  lien  upon  the  lands; 
and  it  was  with  his  status  as  purchaser  un- 
der execution  sale,  and  as  purchaser  of  his 
own  lands  under  the  mortgages,  that  the 
court  was  compelled  to,  and  did,  deal.  The 
real  question  presented,  and  the  real  ques- 
tion decided,  was  not  whether  the  judgment 
and  execution  created  a  lawful  charge,  but 
whether  the  mortf^ages  constituted  such  a 
charge.  While  Chief  Justice  Brickell,  in  the 
opinion  delivered  by  him,  held  that  the  pur- 
chase by  Banks  at  the  sheriff's  sale  "had  no 
other  effect  than  to  remove  the  lien  of  at- 
tachment as  a  charge  or  encumbrance  on  the 
premises,"  and  "clothed  hi^i  with  no  other 
right  or  interest  than  that  of  demanding 
compensation  for  the  moneys  properly  ex- 
pended in  its  removal,"  and  that  though  "in 
a  court  of  equity  he  holds  that  estate  as  a 
trustee  for  the  mortgagor,  without  right  to 
derive  from  it  any  personal  benefit,  or  a  title 
antagonistic  to  that  of  the  mortgagor,"  yel 
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it  18  equnlly  true  that  as  agunst  Giigg,  the 
judgiuent  creditor,  the  title  acquired  under 
the  executaon  sale  was  absolutCi  both  at  law 
and  in  equity, — a  sale  from  which  Grigg 
could  redeem  under  the  statute,  and  under 
the  statute  alone;  and  from  that  sale,  and 
not  from  the  mortgages,  redemption  was 
sought.  It  appears  from  the  record  that 
Grigg  expressly  declined  to  recognize  Banks's 
right  to  require  the  mortgage  debt  to  be 
paid,  and,  as  I  have  said,  Uiis  was  the  real 
question  in  the  case.  The  chief  justice,  in 
the  conclusion  of  his  opinion,  stated  the  doc- 
trine ( which  is  sound  and  equitable,  and  ap- 
plicable to  the  facts  of  the  case  in  hand)  to 
be :  ''It  is  a  principle  too  well  settled  to  be 
matter  of  controversy,  and  of  very  general,  if 
not  universal,  application,  that  a  party  fair- 
ly acquiring  the  legal  estate  will  not  b«  com- 
pelled to  part  with  it  until  all  charges  or 
claims  thereon  to  which  he  is  entitled  in  law 
or  equity  are  satisfied."  Justice  Manning, 
delivering  an  opinion  in  the  case,  adding,  as 
he  says,  to  the  views  expressed  by  the  chief 
justice,  said :  "It  is  clear  that  if,  instead  of 
having  the  land  sold  under  the  judgment  and 
mortgages,  both, — Banks  had  merely  entered 
satisfaction  of  the  judgment,  and  had  caused 
the  land  to  be  sold,  and  had  purchased  it  un- 
der the  mortgages  only,  apnellant  [Grigg], 
before  she  could  redeem,  as  a  judgment  cred- 
itor under  the  statute,  from  him,  would  have 
had  to  reimburse  to  him,  as  a  part  of  the 
'lawful  charges,'  what  the  judgment  of 
Holmes  and  Goldthwaite  (an  encumbrance 
on  his  title  as  mortgagee)  had  cost  him,  and 
that  he  could  also  have  interposed,  and  re- 
quired her  to  pay  the  entire  mortgage  debt. 
.  .  .  Certainly  nothing  could  be  more  con- 
trary to  some  of  the  universally  accepted  and 
best  established  maxims  of  equity  law  than 
for  a  court  of  equity  to  interfere,  in  a  case 
like  the  present,  to  set  aside  the  legal  rights 
and  superior  equities  of  a  party  in  posses- 
sion, and  elevste  above  them  a  claim  resting 
upon  considerations  which  must  be  regard- 
ea  as  very  much  less  meritorious.  This,  of 
course,  does  not  refer  to  the  claim  of  Mrs. 
Grigg  against  Gilmer,  but  to  the  conten- 
tion between  her  and  Banks."  This  last 
quotation  is  a  distinct  announcement  that 
wheUier  a  claim  is  a  "lawful  charge"  upon 
the  lands  is  not,  as  said  by  my  brothers,  de- 
pendent upon  the  question  as  to  whether  a 
court  of  equity  would  condemn  the  lands  in 
the  hands  of  a  judgment  creditor  after  he 
had  acquired  the  title  by  redemption,  but 
whether  the  claim  is  an  equitable  charge  up- 
on the  lands  as  against  the  debtor. 

In  Cramer  v.  Watson  the  facts  were  these: 
Steele  executed  a  mortgage  to  Patton,  and 
then  a  second  mortgage  to  Cramer  and  Co- 
hen.  Upon  default,  Patton  foreclosed  his 
mortgage  by  sale  under  the  power  contained 
in  it,  and  Cramer  and  Cohen  purchased  at 
the  sale  at  and  for  the  amount  due  upon  the 
mortgage  debt.  Watson,  having  obtained  a 
Judgment  against  Steele,  sought  to  redeem 
from  Cramer  and  Cohen,  and  for  that  pur- 
pose tendered  to  them  the  amount  of  their 
bid,  and  10  per  cent  per  annum  thereon; 
failing,  however,  to  include  in  tne  tender  the 
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amount  due  Cramer  and  Cohen  on  th»r 
mortgage  debt.  This  tender  was  refused  by 
them  because,  among  other  things,  it  did  not 
include  their  mortgage  debt;  and  Watson 
filed  his  bill,  which  was  treated  by  this  court 
as  a  bill  to  redeem  under  the  statute.  One 
of  the  questions  involved  was  whether  IVat- 
s<Mi  should  be  required  to  pay  the  mortgage 
held  by  Cramer  and  Cc^en.  On  this  point 
the  oourt  said:  "The  payment  of  lawful 
charges  upon  the  lands  which  have  accrued 
to  the  purchaser  is  as  essential,  is  as  dear 
and  distinct  a  right  of  the  purchaser,  and  as 
clear  and  distinct  a  duty  of  the  party  offering 
to  redeem,  as  is  the  payment  of  the  purchase 
money  and  the  statutory  interest;"  and  that 
"the  tender  of  the  purchase  money  and  in- 
terest, withholding  or  not  including  a  tender 
of  lawful  charges,  may  rightfully  be  rejected 
by  the  purchaser."  The  offer  to  redeem  by 
the  appellee  [Watson]  did  not  include  the 
pavment  of  the  mortgage  debt  due  to  the  ap- 
pellants. .  .  .  The  offer  of  payment  of 
the  mortgage  debt  seems  to  have  been  omit- 
ted upon  the  supposition  Uiat  the  appellants 
were  tM>und  to  apply  the  rents  accruing  while 
they  were  in  possession  to  its  payment,  and 
these  would  operate  its  extinguishment.  The 
mortgage  debt  due  the  appellants  was  a  law- 
ful charge  upon  the  lands,  to  the  payment  of 
which  whoever  came  to  redeem  under  the  stat- 
ute was  bound.  The  words  of  the  statute  are 
'lawful  charges,'  and  their  proper  significa- 
tion is,  'every  lien  or  encumbrance  or  claim 
the  purchaser  may  have  upon  the  premises, 
and  for  which,  at  law  or  in  equity,  he  is  en- 
titled to  hold  the  lands  as  security,  or  to  the 
satisfaction  of  which  a  oourt  of  equity 
would  condemn  them.'"  It  may  be  said 
that  Cramer  and  Cohen  held  a  second  mort- 
gage, instead  of  an  unpaid  balance  on  a  fint 
mortgage.  Upon  principle,  this  can  make 
no  difference,  for  the  reason  that  as  holders 
of  the  second  mortgage  they  were  merely  the 
assignees  of  the  equity  of  redemption,  and 
that  equity  had  been  as  effectually  foreclosed 
by  the  sale  under  the  first  mortgage  as  it 
would  have  been  by  a  strict  foreclosure,  or 
by  sale  under  a  decree  of  foreclosure  in  a  pro- 
ceeding had  for  that  purpose,  to  which  they 
had  b^n  made  parties.  Powers  v.  AndrevcSy 
84  Ala.  289,  4  So.  263 ;  Childress  ▼.  Monette, 
54  Ala.  317;  Otis  v.  McMillan,  70  Ala.  59; 
Aiken  v.  Biidgeford,  84  Ala.  295,  4  So.  266: 
Harris  v.  Miller,  71  Ala.  26.  The  second 
mortgage  created  a  lien  or  encumbrance  only 
upon  the  equity  of  redemption,  and.  the  equ- 
ity of  redemption  having  been  destroyed  bv 
the  sale  under  the  power  in  the  first  mort- 
gage, Cramer's  and  Cohen's  rights  as  lien- 
holders  were  destroyed,  also.  So.  manifest- 
ly, their  right  to  have  this  mortgage  debt 
paid  them,  as  a  condition  precedent  to  the 
right  of  the  judgment  creditor,  Watson,  to 
redeem  from  them,  must  rest,  not  upon  the 
principle  as  announced  in  the  majority  opin- 
ion, but  upon  the  broad  principle  of  equity 
which  I  contend  for,  and  which  was  distinct- 
ly enforced  by  the  court  in  that  case, — ^that 
the  lands  were  an  equitable  security  in  their 
hands  for  this  debt  It  is  but  the  applica- 
tion of  the  well-known  and  often-applied 
equitable  principle  that  a  oourt  of  equity 
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will  keep  alive  a  superior  equity  as  against 
a  junior  encumbrancer,  notwithstanding,  as 
between  the  original  parties,  the  contractual 
lien  out  of  which  the  equity  arose  has  been 
extinguished ;  for,  says  Justice  Somerville  in 
Fouche  v.  Swain,  80  Ala.  163,' in  speakine  of 
a  first  mortgage  given  by  Prior,  which  had 
been  extinguished  by  the  execution  of  a  deed 
by  him  to  Mrs.  Swain  to  the  lands  conveyed 
by  the  mortgage,  which  deed  was  subsequent 
to  the  execution  and  recordation  of  Prior's 
mortgage  held  by  Fouche:  "It  may  have 
satisned  it  as  between  her  [Mrs.  Swain] 
and  Prior.  .  .  .  But,  as  to  any  junior 
encumbrancer,  her  superior  equity  would 
still  be  preserved  in  its  full  force  and  vitali- 
ty. There  would  be  but  a  poor  show  of  logic 
in  holding  that  this  strengthening  of  her 
title  by  ^s.  Swain  has,  after  all,  but  served 
to  weaken  it.  It  is  common  practice  for 
courts  of  chancery  to  keep  alive  equitable 
liens  and  encumbrances,  as  against  strangers 
or  third  parties.  Equity  could  often  be  bad- 
ly administered  without  it."  In  Mitchell  v. 
Broton,  6  Coldw.  505,  which  was  cited  with 
approval  in  Chrigg  v.  Ban/c9,  the  supreme  court 
of  Tennessee,  speaking  of  redemption  in  that 
state  under  a  similar  statute,  said:  "It  is  a 
w^l-settled  principle  that  a  party  who  has 
the  legal  title  will  not  be  forced  to  part  with 
it  until  the  debts  he  has  against  the  party 
are  satisfied,  growing  out  of  the  transae- 
tion.  The  rule  is,  the  party  holding  the  le- 
gal title  cannot  be  forced  to  a  conveyance  un- 
til the  debts  are  paid." 

The  only  case  cited  in  the  majority  opin- 
ion on  the  point  here  in  question  is  Ogie  v. 
Koemer,  140  111.  170,  29  N.  E.  563,  which  is 
wholly  unlike  this  case.  In  that  case  there 
had  been  a  foreclosure  of  the  senior  mort- 
gage, and  the  mortgaged  property  had  been 
purchased  by  the  senior  mortgagee  for  less 
than  the  debt.  The  junior  mortgagee  or  his 
assignee  had  redeemed  the  land  from  him, 
and  after  redemption  the  senior  mortgagee 
sought  to  subject  the  lands  again  to  the  lien 
of  his  mortgage.  From  this  statement,  it  is 
apparent  that  the  question  was,  not  what  the 
junior  mortgagee  should  pay  to  redeem,  but 
what  was  the  effect  of  such  redemption  in 
the  statutes  of  Illinois.  Besides,  the  statute 
of  redemption  oi  that  state  is  unlike  ours,  in 
that  the  redemptioncr  was  only  required  to 
pay  the  sum  bid,  and  statutory  interest,  and 
did  not  contain  the  acMitional  requirement 
of  the  payment  of  "all  lawful  charges." 
Rev.  Stet.  1874,  chap.  77,  §9  18-20.  But, 
.whatever  may  be  the  decisions  of  other 
states  as  to  the  policy  of  their  statutes  of 
redemption,  this  court,  in  my  opinion,  is  un- 
alterably committed  to  the  construction  of 
our  statute  by  the  decisions  we  have  quoted 
from,  and  the  policy  of  the  statute  as  there 
declared  cannot  be  departed  from.  Adopt- 
ing the  language  of  the  court  in  Matheson  v. 
Hearin,  29  Ala.  210:  ''We  think  the  pre- 
sumption a  fair  one  that  the  opinion  deliv- 
ered in  those  cases  [Harris  v.  Miller,  Cramer 
V.  Waiwm,  and  Ofigg  v.  Banks]  have  been 
acted  on  as  a  rule  of  property.  And  there- 
fore the  reasons  which  impel  the  courts  to 
uphold  every  settled  rule  of  property  require 
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us  to  reaffirm  and  maintain  those  cases,  not 
only  as  to  the  points  necessarily  involved  in 
and  decided  by  them,  but  also  as  to  the  prin- 
ciples which  are  declared  in"  them. 

It  is  also  said  in  the  majority  opinion  that 
a  mortgagee,  for  the  unpaid  balance  of  the 
mortgage  debt  after  foreclosure  sale,  is  a 
creditor,  within  the  meaning  of  9  3514,  and, 
as  such  creditor,  upon  the  offer  of  another 
creditor  to  redeem  he  has  a  right  to  avail 
himself  of  the  provisions  of  9§  3511  and 
3512.  This  is  in  direct  conflict  with  the 
principles  declared  in  the  opinion  in  the  case 
oi  Otoen  Y.  Kilpatrick,  96  Ala.  421,  11  So. 
476,  which,  in  my  opinion,  is  a  correct  con- 
struction of  the  several  sections  of  the  Code 
providiiijg  the  right  of  redemption,  and  also 
with  principles  announced  in  Freeman  v. 
Jitrdan,  17  Ala.  500,  and  Thomason  v.  Scales, 
12  Ala.  309.  The  whole  field  of  operation  of 
9  3514  is  to  confer  upon  the  class  of  persons 
therein  named  the  right  of  redemption  as  to 
lands  of  the  debtor  other  than  those  involved 
in  the  purchase.  The  result  of  the  holding 
of  my  brothers  is  not  only  to  strike  down  the 
poli<^  of  the  statute  as  declared  in  Harris  v. 
Miller,  Origg  v.  Banks,  and  Cramer  v.  Wat- 
son, but  to  confer  a  special  privilege  upon 
the  judgment  creditor,  to  the  exclusion,  not 
only  of  the  debtor  himself,  but  to  the  exclu- 
sion of  the  debtor's  vendee,  junior  mortga- 
gee, or  assignee  of  the  equity  of  redemption. 
To  elevate  his  rights  above  those  of  these 
classes,  by  relieving  him  from  the  payment 
of  "lawful  charges"  which  are  "lawful 
charges"  upon  the  lands  as  against  them, 
notwithstanding  he  could  have,  under  his 
judgment,  only  condemned  to  its  satisfac- 
tion before  foreclosure  such  interest  as  the 
debtor  himself  had  in  the  land,  which  was, 
after  foreclosure,  as  we  have  shown,  the 
right  to  redeem  upon  the  payment  of  the  en- 
tire mortgage  debt.  For  by  9  3505  of  the 
Code  the  right  of  redemption  is  conferred, 
not  only  upon  the  debtor  and  his  vendee,  but 
upon  a  junior  mortgagee  or  assis^ee  of  the 
equity  of  redemption,  and  by  §  3515  con- 
ferred upon  a  child  of  the  debtor  to  whom 
a  conveyance  has  been  made,  which  must  be 
exercised  and  enforced  in  the  same  manner 
as  the  right  of  the  debtor  or  his  vendee  is 
exercised  under  §  3507,  and,  of  necessity,  la- 
den with  the  same  burdens.  This  right  of 
redemption  is  conferred  by  the  statute  upon 
various  classes  of  persons,  including  the 
judgment  creditor,  because  of  their  relation 
to  the  debtor,  and  depends  for  its  exercise 
upon  the  existence  of  such  rdation.  The 
conferring  of  this  valuable  privilege  upon 
these  various  daases  of  persons,  other  than 
the  debtor,  was  not  only  for  the  purpose  of 
preventing  a  sacrifice  of  the  debtor's  proper- 
ty, but  to  enable  them  to  protect,  if  possible, 
their  claims,  either  as  owners  of  the  equity 
of  redemption  or  as  creditors.  And  just 
why  they  are  not  upon  the  same  footing,  in 
this  sort  of  case,  I  am  unable  to  see.  Cer- 
tainly it  cannot  be  said,  with  any  show  of 
equity  or  good  conscience,  that  a  judgment 
creditor  should  not  bear  the  same  burden  as 
a  junior  mortgagee,  who  is,  not  only  an  own- 
er of  the  equity  of  redemption,  but  a  eroMlii- 
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or  as  well.  The  illuBtmtion  made  use  of  in 
the  opinion  does  not  serve  to  defeat  the  in- 
vidious preference  which  I  have  pointed  out, 
given  the  judgment  creditor  over  a  junior 
mortgagee,  the  debtor's  vendee,  assignee  of 
the  equity  of  redemption,  or  child  to  whom 
a  conv^ance  has  been  made  by  him.  Nor 
does  it  serve  to  illustrate  that  the  debtor's 
property  is  not  sacrificed.  On  the  contrary, 
it  denionBtrates  conclusively  that  the  policy 
of  the  statute,  as  declared  in  the  opinion,  is 
exclusively  for  the  benefit  of  the  judgment 
creditor,  converting  the  statute  into  an 
instrumentality  by  which  a  profit  of  $5,* 
000,  less  $500,  which  he  is  bound  to 
credit  the  debtor  with  on  his  judgment, 
is  secured  to  him;  and  this,  too,  by 
depriving  the  superior  encumbrancer  or 
claimant  of  it«  and  giving  it  to  him  who  is 
the  holder  of  an  inferior  claim.  This  proc- 
ess of  taking  the  profit  from  one  creditor  and 
bestowing  it  upon  another  is  certainly  of  no 
personal  benefit  to  the  debtor,  beyond  the  10 
per  cent  re(]uired  to  be  credited  on  the  judg- 
ment. He  IS  still  a  debtor  to  the  mortgagee 
in  the  sum  of  $5,000,  the  unsatisfied  balance 
u\K)n  the  mortgage  debt,  and  the  balance  re- 
maining due  upon  the  judgment  after  de- 
ducting the  credit  of  $500,  entailing  a  loss 
upon  him  of  $4,500,  which  oonfessMly  has 
gone  into  the  pocket  of  the  judgment  credit^ 
or.  It  is  not  an  answer  that  the  debtor  can 
regain  this  $4,500  by  redeeming  from  the 
judgment  creditor ;  for  this  he  cannot  do,  as 
this  right  is  conferred  by  the  statute  only 
upon  another  judgment  creditor.  Owen  v. 
Kilpatriok,  00  Ala.  421,  11  So.  476.  Nor  is 
it  an  answer  that  the  debtor  should  not  have 
permitted  his  lands  sold  in  the  first  instance 
under  the  mortgage,  or  that  he  should  have 
redeemed  from  the  mortgagee  before  the 
judgment  creditor  did.  Had  he  been  pecun- 
iarily able  to  have  prevented  the  sale  under 
the  mortgage,  he  would  never  have  had  any 
need  for  tiie  statute,  and  for  the  same  reason 
he  would  have  had  no  judgment  creditor. 
Indeed,  it* was  on  account  of  his  impecunious 
condition,  and  for  the  purpose  of  relieving  it 
as  far  as  possible,  that  the  statute  was  en- 
acted. Under  my  contention,  the  judgment 
creditor  being  required  to  pay  the  entire 
mortgage  debt,  the  debtor  is  entirely  re- 
lieved of  the  balance,  thereby  saving  the  $4,- 
500  which  the  judgment  creditor  is  permit^ 
ted  to  make,  and  in  addition  gets  a  credit  of 
$1,000.  instead  of  $500,  upon  the  judgment. ' 


It  is  no  answer  that  this  constmction  yields 
no  profit  to  the  judgment  creditor.  Suffice 
it  to  say  that  the  statute  was  not  enacted  for 
the  purpose  of  enabling  him  to  reap  a  profit 
out  of  tiie  unfortunate  financial  condition  of 
his  insolvent  debtor,  but,  as  I  have  repeated- 
ly said,  to  protect  the  debtor,  and  at  the 
same  time  to  secure  to  the  purchaser,  from 
whom  the  redemption  is  sought,  his  right,  al- 
so. Nor  is  the  positi<m  tenable  that  the  un- 
satisfied balance  is  not  a  lawful  charge,  be- 
cause, if  the  judgment  creditor  is  required 
to  pay  it,  together  with  10  per  cent  upon  the 
whole  debt  to  the  mortgagee,  and  in  addi- 
tion give  to  the  debtor  the  credit  imposed  by 
the  stetute,  he  would  thereby  be  required  to 
pay  more  than  the  value  of  the  property, 
thereby  making  the  right  to  redeem  a  prac- 
tical failure.  The  answer  to  this  position  is 
that  the  unfortunate  debtor  or  his  vendee, 
junior  mortgagee,  and  assignee  of  the  equity 
of  redemption,  and  a  child  of  the  debtor  to 
whom  he  has  executed  a  conveyance,  is  re- 
quired to  pa^  to  the  mortgagee  this  10  per 
cent  in  addition  to  the  whole  debt;  and  if  the 
legislature,  in  imposing  this  penalty  upon 
them,  did  not  regard  it  a  hardship,  oertein- 
ly  it  cannot  be  so  regarded  by  the  caurte  in 
the  case  of  a  judgment  creditor,  and  that  to 
such  an  extent  as  to  relieve  him  from  com- 
plying with  the  plain  mandate  of  the  stet- 
ute requiring  him  to  pay  ''all  lawful  charg- 
es. 

Great  stress  is  placed  upon  the  language 
used  in  Harris  v.  MiUer,  that  "the  charge 
may  and  will  vary  with  different  purchas- 
ers." No  one  doubte  this ;  f  mr,  if  a  stranger 
becomes  the  purchaser  at  a  mortgage  sale  of 
lands,  he  would  not  be  entitled  to  have  paid 
to  him  more  than  the  amount  of  his  bid, 
taxes,  value  of  improvemente,  and  10  per 
cent  thereon,  by  any  redemptioner,  ^diether 
he  be  the  mortgagor  or  his  vendee,  a  junior 
mortgagee,  an  assignee  of  the  equity  of  re- 
demption, or  a  judgment  creditor  of  the 
mortgagor.  But,  because  this  is  true,  it 
does  not  follow,  as  a  logical  sequence,  that 
the  charges  may  and  will  vary  with  different 
redemptioners  from  the  same  purchaser. 
On  the  contrary,  it  may  be  said  that  no  such 
conclusion  can  be  logically  deduced.  Such  a 
conclusion  inevitably  confers  a  special  privi- 
lege upon  the  judgment  creditor, — an  invid- 
ious distinction,  which  I  do  not  believe  was 
intended  to  be  conferred  by  the  legislature. 
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Merely  paylngr   an    allo^rance  to   one's 
-virlfe  In  eompllnnee  'wltlt  an  order  of 


court  after  abandoning  her,  without  far 
ntshing  her  any  other  support,  is  not  saffl- 
clent  to  prevent  granting  her  a  divorce  under 
a  statute  auttaorlsing  a  divorce  for  "^wiirol 
desertion  for  three  years,  with  total  neglect 
of  duty." 

(January  19,  1000.) 


NoTiD. — As  to  divorce  for  -desertion,  see  also 
Herold  v.  Uerold  (N.  J.  Eq.)  9  L.  R.  A.  696,  and 
note. 

As  to  what  constitutes  desertion  as  ground 
for  divorce,  see  also  Doollttle  v.  Doollttle 
(Iowa)  6  L.  R.  A.  187;  Williams  v.  Williams 
47  L.  R.  A. 


(N.  Y.)  14  L.  R.  A.  220;  Fritts  v.  Prltts  (111.) 
14  L.  R.  A.  685,  and  note;  Jones  v.  Jones  (Ala) 
18  L.  R.  A.  95 :  Hardle  v.  Hardle  (Pa.)  25  L.  fi. 
A.  697 ;  and  Danforth  v.  Danforth  (Me.)  SI  L. 
R.  A.  608. 


i9oa 


TiBRBLL  y.   TlRKBLL. 


761 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Hartford  County 
in  favor  of  defendant  in  an  action  for  a  di- 
Reveraed. 


vorce. 


Statement  by  Andrews,  Ch.  J. : 
The  finding  of  facta  is  this:     "(1)  The 
plaintiff  and  defendant  were  married  at  Uu- 
ionville,  in  this  state,  on  December  20,  1893. 
The  defendant  was  in  the  livery  business  at 
Unionville.    They  resided  with  the  defend- 
ant's parents  until  May,  1896,  when  the  de- 
fendant closed  his  business,  left  the  plaintiff, 
and  went  to  Hartford,  telling  her  that  he 
would  not  live  with  her  any  longer,  and 
would  do  nothing  for  her ;  she  must  support 
herself.     (2)  The  plaintiff,   being   without 
means  of  support,  went  to  Hartford  in  Octo- 
ber, 1805,  and  commenced  to  learn  the  mil- 
linery trade.  The  defendant,  on  being  threat- 
ened with  complaint  for  nonsupport,  prom- 
iBed  to  and  did  pay  the  plaintiff  $3  a  week 
from  October,  1895,  to  January  U,  1896.  On 
January   14   the  defendant    called   at    the 
plaintiff's  boarding  place,  and  offered  her  a 
room  with  him   on  Church  street,   stating 
that  he  was  only  obliged  to  furnish  her  with 
shelter  and  food,  and,  if  slie  did  not  accept 
this  offer,  she  would  have  no  claim  on  him. 
( 3 )   The  plaintiff  went  to  Church  street  with 
the  defendant,  and    remained    there  until 
March  21,  1896.     (4)   In  March,  1896,  the 
defendant,  with  the  other  tenants,  received 
notice  to  quit  possession  of  the  building  for 
repairs.    The  plaintiff  was  forced  to  vacate 
on  March  21,  1890.    The  defendant  refused 
to  furnish  any  other  place  of  residence  for 
bis  wife,  and  to  furnish  her  any  support. 
(5)  On  September  17,  1896,  the  defendant 
was  found  guilty  of  nonsupport  by  the  jury 
of  the  superior  court,  and  an  order  was  is- 
sued by  the  court  directing  him  to  pay  his 
wife  a  weekly  allowance  for  six  months  from 
that  date.    The    defendant  complied  with 
this  order  until  on  or  about  the  17th  of 
March,    1897.     (6)   From   said    March   21, 
1896,  the  defendant  abandoned  the  plaintiff, 
and  refused  to  furnish  her  any  support,  ox- 
oept  as  he  did  so  in  compliance  with  said  or- 
der of  the  superior  court.     (7)  The  plain- 
tiff made  the  following  claims  of  law  re- 
specting the  judgment  to  be  rendered,  upon 
which  the  court  ruled  as  hereafter  stated: 
First.  That,  upon  the  facts  proved,  the  de- 
fendant had  wilfully  deserted  the  plaintiff 
for  more  than  three  years  prior  to  the  begin- 
ning of  this  complaint.     Second.  The  pay- 
ment of  the  allowance  by  order  of  the  court, 
within  the  three  years,  was  not  such  a  per- 
formance of  duty  as  tb  bar  divorce.     Third. 
That  the  plaintiff  was  entitled  to  a  divorce 
for  desertion,  and  total  neglect  of  duty,  and 
it  was  immaterial  that  the  defendant  was 
compelled  to  pay  an  allowance,  when  he  had 
wilfully  abandoned  all  matrimonial  inter- 
course and  companionship  with  the  plain- 
tiff against  her  will.     (8)  The  court  sus- 
tained the  first  claim,  but  ruled  that  upon 
the  facts  proved  the  plaintiff  had  failed  to 
make  out  a  complete  cause  of  action  upon 
the  ground  of  wilful  desertion,  with  a  total 
neglect  of  duty,  for  three  years,  dismissing 
47  L.  R.  A. 


the  complaint  without  prejudice  to  the  plain- 
tiff to  bring  another  action  upon  the  ground 
of  desertion  at  the  proper  time,  as  will  more 
fully  appear  by  my  memorandum  dated  No- 
vember 7,  1899,  and  made  part  of  this  find- 
ing." 

Mr,  Charles  A.  Salfordt  for  appellant: 

Payment  of  the  allowance  by  the  defend- 
ant after  being  convicted  of  nonsupport  uf 
his  wife,  and  by  order  of  court,  is  not  such  a 
perfoimance  of  his  matrimonial  duty  as  to 
bar  a  divorce  in  this  action. 

Desertion  as  a  cause  of  divorce  is  the  wil- 
ful cessation  of  the  marital  relation  without 
justifiable  cause,  or  an  unjustifiable  refusal 
to  renew  the  marital  relations. 

Bennett  V.  Bennett,  43  Conn.  313;  Bishop, 
Marr.  &  Div.  ed.  1891,  S  1662;  Nelson,  Diy. 
A,  Sep.  ed.  1895,  §  51. 

Utter  desertion;  wilful  desertion  with  to- 
tal neglect  of  duty ;  obstinate  desertion ;  ma- 
licious desertion;  and  wilful  desertion;  and 
other-  phrases  and  statutory  terms, — are 
practi<»Jly  alike  in  effect,  and  dd  not  modi- 
fy the  meaning  of  the  term  ''desertion,"  or 
add  any  further  conditions  to  the  definition 
given. 

Bishop,  Marr.  &  Div.  S  1665;  Nelson,  Div. 
&  Sep.  §§  56-61. 

Wilful  desertion  with  total  neglect  of  duty 
is  not  an  abrogation  of  all  duties. 

Bouihxoick  v.  Southvnoh,  97  Mass.  327,  93 
Am.  Dec.  95;  Uagrath  v.  M(igrath,  103  Mass. 
577 ;  Nelson,  Div.  &  Sep.  §  54. 

Maintaining  the  wife  is  a  part  of  the  du- 
ties of  marriage,  but  it  is  so  far  secondary 
and  aside  from  the  special  ends  of  matri- 
mony that  an  abandonment  of  the  other  du- 
ties while  this  one  is  performed  is  by  the  law 
treated  as  a  complete  desertion. 

Bishop,  Marr.  &  Div.  §  1673. 

In  this  case  the  defendant  did  not  volun- 
tarily furnish  his  destitute  wife  with  any 
means  of  support.  He  was  prosecuted  by 
the  state,  and  convicted  of  a  crime,  and  or- 
dered by  the  court  against  his  will  to  pay 
this  allowance, — a  very  great  aggravation 
of  his  offense  of  desertion. 

State  v.  Schweitzer,  57  Conn.  532,  6  L.  R. 
A.  125,  18  Atl.  787;  Nelson,  Div.  &  Sep.  8 
100. 

There  is  no  more  important  right  of  the 
wife  than  that  which  secures  to  her  in  the 
marriage  relation  the  companionship  of  her 
husband  and  the  protection  of  his  home. 

His  wilful  denial  of  this  right,  with  the 
intentional  and  permanent  abandonment  of 
all  matrimonial  intercourse  against  her  con- 
sent, is  desertion  within  the  meaning  of  the 
statutes. 

Clearm<m  v.  Clearman,  16  N.  Y.  Civ.  Proc. 
Rep.  313;  Bander's  Appeal,  115  Pa.  480,  10 
Atl.  41;  Stoffer  v.  Staffer.  50  Mich.  491,  15 
N.  W.  504;  Sargent  v.  Sargent,  36  N.  J.  Bq. 
645;  Yeatman  v.  Teatman,  L.  R.  1  Prob.  k 
Div.  489;  Maodonald  v.  Macdonald,  4  Swab. 
&  T.  242;  Willey  v.  Willey,  11  Scotch  ?5'»ss. 
Cas.  4th  Series.  815;  Voti  v.  Vott,  L.  R.  1 
Prob.  &  Div.  251. 

Andrews,  Ch.  J.,  delivered  the  opinion  of 
the  court: 
In  the  recent  case  of  Dennis  v.  Dennis,  68 


753 


COMBBCnCUT  SUPKEMS  Ck>UBT  OF  ErROUS. 


J  AS., 


Conn.  197,  34  L.  R.  A.  459,  36  Ail.  37,  this 
court  said :  '*The  state  desires  good  citizen^i. 
It  r^ulates  divorce  procedure  in  its  own  in- 
terest. A  divorce  cannot  be  had  except  in 
that  court  which  the  state  authorizes,  and 
for  those  causes  only,  and  with  those  formal- 
ities which  it  has  by  statute  prescribed.  Aa 
the  state  favors  marriages  for  ^the  reasons 
stated,  so  the  state  does  not  favor  divorces, 
and  only  permits  a  divorce  to  be  granted 
when  those  conditions  are  found  to  exist  in 
respect  to  one  or  the  other  of  the  married 
parties  which  seems  to  the  legislature  to 
make  it  probable  that  the  interests  of  socie- 
ty will  be  better  served,  and  that  parties 
will  be  happier,  and  so  the  better  citizens, 
separate  than  if  compelled  to  remain  togeth- 
er. The  state  allows  divorces,  not  as  a  pun- 
ishment to  the  offending  party,  nor  as  a  fa- 
vor to  the  innocent  party,  but  because  the 
state  believes  its  own  prosperity  will  there- 
by be  promoted."  One  of  the  offenses  for 
which  the  superior  court  is  authorized  to 
grant  a  divorce  is  "wilful  desertion  for  three 
years,  with  total  neglect  of  duty."  Deser- 
tion by  a  husband  of  his  wife,  as  intended  by 
this  statute,  means  "a  wilful  absenting  him- 
self from  the  society  of  his  wife  with  the  in- 
tention on  the  part  of  the  husband  to  con- 
tinue to  live  apart  in  spite  of  her  wish,  and 
without  any  intention  to  return  to  cohabita- 
tion." Bennett  v.  Bennett,  43  Conn.  313; 
Queen  v.  Cookham  Union,  L.  R.  9  Q.  B.  Div. 
627 ;  Southwick  v.  Southiciok,  97  Mass.  329, 
93  Am.  Dec.  95;  Williama  y.  Williama,  130 
N.  Y.  193,  14  L.  R.  A.  220,  29  N.  E.  98.  It  is 
not  alone  a  specific  act,  but  a  continuing; 
course  of  conduct.  Heard  v.  Beard  [1896]  P. 
191.  In  his  memorandum  of  decision  ( which 
is  made  a  part  of  thfe  finding)  the  judge  who 
tried  this  case  says:  "Within  three  years 
next  before  the  commencement  of  this  action 
the  defendant  was  ordered  to  and  did  pay  a 
certain  sum  per  week  for  the  support  of  the 
plaintiff,  his  wife.  The  question  now  arises 
whether  or  not,  under  these  circumstances, 
there  has  been  a  wilful  desertion,  with  a  to^ 
tal  neglect  of  duty,  for  the  three  years  re- 
quired by  the  statute.  If  wilful  or  utter  de- 
sertion for  three  years  constituted  a  complete 
ground  for  divorce,  I  should  be  inclined  to 
tiie  opinion  that  a  divorce  should  be  granted, 
but  our  law  upon  the  subject  goes  much  fur- 
ther and  requires,  in  addition  to  wilful  de- 
sertion for  three  years,  that  there  should  bo 
a  total  neglect  of  all  duty.  One  of  the  chief 
duties  and  obligations  which  result  from  the 
marriage  contract  is  that  of  support  on  the 


part  of  the  husband.  This  duty,  it  appears 
from  the  evidence,  the  defendant  has  per- 
formed for  several  months  of  the  required 
term  of  three  years;  and  therefore  I  have 
reached  the  conclusion  that  the  plaintiff  is 
not  entitled  to  a  divorce."  This  language 
indicates  that  the  trial  judge  regarded  the 
furnishing  support  to  his  wife  by  the  defend- 
ant by  the  oraer  of  court  as  having  the  same 
effect  upon  the  question  of  his  desertion  that 
the  furnishing  by  him  of  such  support  volun- 
tarily would  have  had,  and  this  as  matter  of 
law ;  and  that  there  could  not  be,  in  this  case, 
a  desertion  with  total  neglect  of  duty,  for  the 
period  of  three  years,  within  the  meaning  of 
the  statute,  because  support  had  been  in  tact 
furnished  for  a  part  of  the  time  by  the  de- 
fendant, although  by  compulsion  and  against 
his  will,  and  when  the  alternative  was  im- 
prisonment. We  are  compelled  to  differ 
from  this  view.  We  think  it  gives  to  the 
fact  of  the  involuntary  furnishing  of  support 
by  the  defendant  to  his  wife  a  greater 
weight  and  significance  than  it  justly  ought 
to  have.  The  statutory  offense  of  desertion, 
as  we  have  seen,  contains  in  it  the  intent  to 
put  an  end  to  the  marital  condition,  and  the 
intent  never  to  renew  it  A  total  neglect  of 
duty,  if  voluntarily  persisted  in,  would  or- 
dinarily furnish  satisfactory  evidence  that 
the  intention  in  both  respects  existed.  If  the 
neglect  of  duty  is  involuntary,  then  the  in- 
tent to  desert  must  be  uncertain.  Bennett 
V.  Bennett,  43  Conn.  313.  And  so,  on  the 
other  hand,  if  the  performance  of  the  duty 
is  by  compulsion,  and  against  the  will  of  the 
party,  then  the  intention  to  desert  cannot  be 
said  not  to  exist.  Yeatman  v.  Yeatman,  L. 
R.  1  Prob.  &  Div.  491 ;  Magrath  v.  Magrath^ 
103  Mass.  577.  The  fact  that  the  defendant 
furnished  support  to  his  wife  by  the  order  of 
the  court  was  an  evidential  fact,  proper  for 
the  court  to  consider.  The  error  was  in  re- 
garding it,  not  as  evidence,  but  aa  a  fact 
which  modified  the  words  of  the  statute ;  that 
is,  as  a  rule  of  law.  It  is  entirely  possible 
that  the  court  upon  another  trial,  and  treat- 
ing the  fact  of  the  compulsory  furnishing  of 
support  only  as  an  evidential  one,  may  come 
to  the  same  conclusion  which  was  reached  in 
this  case;  and  it  is  equally  possible  that  a 
different  conclusion  may  be  reached.  As  the 
latter  result  is  possible,  the  error  has  done 
injury  to  the  plaintiff,  and  she  is  entitled  to 
have  a  new  trial. 

There  is  error,  and  a  new  trial  is  granted. 

The  other  Judges  ooncur. 
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liable  for  damaffea  caused  by  placing 
thereon  objects  of  such  a  character  as  natur- 
ally to  frighten  horses  which  are  ordinarily 
gentle  and  well  broken. 

A  ItaT  cap  oonslatliiv  of  vrlilte  elotli 
tied  bT  tbe  corners  to  atakea  In  tbe 


NoTB. — As  to  the  liability  of  a  municliMilIty 
for  Injuries  caused  by  a  horse  becoming  fright- 
ened at  an  object  in  a  highway,  see  Bowes  ▼. 
Boston  (Mass.)  16  L.  B.  A.  366,  and  note;  also 
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Kleffer  v.  Hummelstown  (Pa.)  17  L.  R.  A.  217: 
also  Bates  v.  Horner  (Vt.)  22  L.  R.  A.  824. 

As  to  the  liability  of  a  water  company  for 
frightening  a  horse,  see  Topeka  Water  Oa  r. 
Whiting  (Kan.)  80  L.  B.  A  90. 
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tBd»  10  that  It  !■  ffloyed  by  the  wind, 
may  conitltute  a  nuisance  for  which  the  par- 
ty maintaining  it  will  be  liable  for  the  fright- 
ening of  a  horse  on  a  highway,  when  it  is 
placed  within  the  limits  of  the  highway, 
where  it  is  naturally  calculated  to  frighten 
a  horse  of  ordinary  gentleness. 

(May  81,  1899.) 

ON  MOTION  for  new  trial  of  an  action  for 
damages  for  injuries  alleged  to  have  been 
caused  by  negligently  leaving  an  object  near 
a  highway  calculated  to  frighten  horses, 
which  resulted  in  injury  to  plaintiff,  in  which 
a  verdict  in  plaintiff's  favor  was  returned  at 
trial  in  the  Supreme  Judicial  Court  for  Pe- 
nobscot County.    Motion  overruled. 

Defendant  had  placed  a  white  doth  cap 
OTer  a  bunch  of  hay  near  the  traveled  portion 
of  the  highway  in  the  town  of  Hermon.  The 
comers  of  the  cloth  were  fastened  with  ropes 
to  stakes  driven  in  the  ground.  Plaintiff,  in 
driving  along  the  highway,  claiming  to  be  in 
the  exercise  of  due  care,  was  injured  by  his 
horse  becoming  frightened  at  the  cloth  cap, 
and  throwing  him  out  of  the  carriage. 

Further  facte  appear  in  the  opinion. 

Messrs.  P.  H.  Gillin  and  O.  J.  HntoH- 
inira  for  defendant  in  support  of  motion. 

Mr.  Foroat  J.  Martin,  for  plaintiff: 

Whether  or  not  this  object  which  the  de- 
fendant placed  and  permitted  to  remain 
where  it  was,  under  all  the  circumstances, 
was  a  nuisance,  was  a  question  entirely  and 
0olely  for  the  determination  of  the  jury. 

Wood,  Nuisances,  2d  ed.  §  249,  p.  260. 

A  person  entitled  to  use  the  street  for  the 
.purposes  of  travel,  or  for  any  other  purpose, 
should  observe  care  not  to  take  or  leave  there- 
on objects  calculated  to  frighten  horses  of 
ordinary  gentleness,  or,  if  it  be  necessary  to 
have  or  convey  such  objects  on  the  highway, 
due  care  should  be  taken  to  prevent  injury 
from  horses  frightened  thereby,  by  warnings 
of  danger,  assisting  the  driver  of  such  horses 
to  make  a  safe  passage  by  the  object. 

Thomas,  Nee.  1895,  Frightening  Horses. 

If  one  for  nis  own  benefit  violates  the 
rights  of  another,  it  is  a  nuisance. 

Davis  V.  Winslow,  61  Me.  264,  81  Am.  Dec. 
573 ;  Noroross  v.  Thorns,  51  Me.  503,  81  Am. 
Dec.  588. 

A  person  who  places  within  the  bounds  of 
the  highway  any  objects  which  from  their 
nature  are  calculatea  to  frighten  horses  of 
ordinary  gentleness  is  liable  in  damages  to 
any  person  injured  thereby. 

Laicrence  v.  Mt.  Vemony  35  Me.  100;  Card 
▼.  Ellstvorth,  65  Me.  547,  20  Am.  Rep.  722 
Jetoeti  V.  Oage,  65  Me.  538,  92  Am.  Dec.  615 
Jones  V.  Housatonic  R.  Co.  107  Mass.  261 
Johnson  v.  Whitefield,  18  Me.  286,  36  Am 
Dec.  721 ;  Cushing  v.  Bedford,  125  Mass.  §26 
Cole  V.  Fisher,  11  Mass.  137;  Ayer  v.  Nor 
uneh,  39  Conn.  376,  1  Am.  Rep.  396;  Dim 
oek  V.  Suffleld,  30  Conn.  129 ;  Foshay  v.  Olcn 
Haven,  25  Wis.  288,  3  Am.  Rep.  73 ;  Darling 
V.  Westmorelaf^,  52  N.  H.  401,  13  Am.  Rep. 
65;  Bewison  v.  lfeu>  Haven,  34  Conn.  130,  91 
Am.  Deo.  718;  Morse  v.  Richmond^  41  Vt. 
435,  98  Am.  Dec.  600. 

Any  part  of  the  highway  may  be  used  by 
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the  traveler,  and  in  such  direction  aa  may 
suit  his  convenience  or  taste. 

Dickey  v.  Maine  Teleg.  Co.  46  Me.  485; 
Siinson  v.  Gardiner,  42  Me.  248,  66  Am.  Dec. 
281. 

No  private  person  has  a  right  to  place  or 
cause  any  obstruction  which  interferes  with 
this  right  on  anv  part  of  the  highway  within 
ita  exterior  limits. 

Davis  V.  Bangor,  42  Me.  622;  Clinton  v. 
Howard,  42  Conn.  294 ;  Eggleston  v.  Colum- 
hia  Tump.  Road,  82  N.  Y.  279;  Burgess  v. 
Cray,  1  C.  B.  578 ;  Bennett  v.  Lovell,  12  R.  I. 
166,  34  Am.  Rep.  628;  Wilkins'y.  Day,  L.  R. 
12  Q.  B.  Div.  110. 

It  is  entirely  immaterial  whether  the  ob- 
ject which  causes  a  traveler's  horse  to  be- 
come frightened  is  within  or  without  the 
limits  of  the  highway,  provided,  if  without, 
it  is  near  enough  to  the  traveled  portion  of 
the  highway  to  produce  the  result,  viz.,  to 
frighten  horses. 

House  V.  Metoalf,  27  Conn.  631;  Knight 
V.  Ooodyeaifs  India  Rubber  Olove  Mfg.  Co. 
38  Conn.  438,  9  Am.  Rep.  406;  Cordon  v. 
Boston  d  M.  R.  Co.  58  N.  H.  396;  Leuns  v. 
Eastern  R.  Co.  60  N.  H.  187 ;  Valley  v.  Con- 
cord d  M.  R.  Oo.  68  N.  H.  646,  38  Atl.  383. 

Savase,  J.,  delivered  the  opinion  of  the 
court  : 

Action  for  personal  injuries  occasioned  by 
an  alleged  nuisance.  The  plaintiff  claims 
that  while  traveling  upon  the  highway  ad- 
ja<!ent  to  the  defendant's  land  his  horse  be- 
came frightened  by  a  hay  cap  placed  by  the 
defendant  over  a  bunch  of  her  hay  standing 
upon  or  near  the  highway,  and  that  the  horse 
bolted  against  the  fence  on  the  opposite  side 
of  the  road,  whereby  the  plaintiff  was  thrown 
out  of  his  wagon,  and  suetained  the  injuries 
complained  of.  The  verdict  was  for  the 
plaintiff.  The  defendant  asks  us  to  set  the 
verdict  aside  as  being  contrary  to  the  law  and 
the  evidence.  Sevaral  issues  of  fact  were 
sharply  contested  before  the  juiy;  among 
them,  the  character  of  the  horse  for  gentle- 
ness, the  location  of  the  hay  cap,  its  distance 
from  the  traveled  way,  and  whether  the 
horse's  fright  was  occasioned  by  the  hay  cap 
or  otherwise. 

If  the  action  is  maintainable  upon  proof  of 
such  facts  as  a  jury  would  be  warranted  in 
finding  from  the  evidence  in  the  case,  the 
verdict  must  be  sustained.  A  discussion  of 
the  evidence  in  detail  is  unnecessary.  From 
a  careful  examination  of  the  whole  case,  we 
think  a  jury  would  be  warranted  in  finding 
the  following  facts:  That  the  plaintiff's 
horse  was  ordinarily  gentle  and  well  broken ; 
that  the  horse  was  frightened  by  the  appear- 
ance of  the  hay  cap ;  that  thereby  the  injury 
was  occasioned :  that  the  hay  cap,  because 
of  its  color,  its  fluttering,  flapping  movement 
when  disturbed  by  the  breezes,  and  its  pros* 
imity  to  the  traveled  way,  was  an  object  nat- 
urally calculated  to  frighten  horses  of  or- 
dinary gentleness;  that  the  defendant  per- 
mitted the  hay  cap  to  remain  where  it  was 
after  she  had  had  notice  that  it  was  likely 
to  frighten  horses,  and  that  horses  had  ac- 
tually been  frightened  there^^y. 
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The  endenee  tends  to  show  that  the  eap 
covering  the  bunch  of  hay  was  a  square 
piece  ot  white  cloth,  and  that  its  four  comers 
were  attached  to  ropes,  which  in  turn  were 
tied  to  four  stakes  driven  in  the  ground  in 
the  form  of  a  square.  The  evidence  also 
tended  to  show  that  the  doth  eap  would  move 
up  and  down  by  the  action  of  the  breezes,  like 
the  fluttering  of  a  tent.  The  plaintiff  testi- 
fied that  the  hay  cap  was  in  motion  at  the 
time  his  horse  became  frightened.  The 
bunch  of  hay  was  situated  on  land  about  3 
feet  lower  than  the  traveled  way.  Its  dis- 
tance from  the  nearest  wheel  track  is  in  dis- 
pute. The  defendant  contends  that  it  was  28 
feet.  The  plaintiff  is  equally  certain  that  it 
was  only  from  15  to  17  feet.  There  was  no 
fence  between  the  traveled  way  and  the  hay 
cap.  We  think  the  weight  of  evidence 
supports  the  contention  of  the  plaintiff 
to    distance,  or    at    least  that  a    jury 


^ 


would  have  been  warranted  in  so  find- 
ing. Eiffht  witnesses,  several  of  th^n 
apparenUy   disinterested,   testified   for   the 

Slaintiff  on  this  point,  and  the  farthest 
istanoe  testified  to  by  any  of  them  is 
17l^  feet.  There  is  also  a  controversy 
whether  the  hay  eap  was  within  the  limits 
of  the  location  of  the  highway.  The  defend- 
ant contends  that  it  was  without  the  loca- 
tion, upon  her  own  land,  and  that,  therefore, 
she  had  a  lawful  right  to  place  it  and  keep  it 
there  without  liability;  that  it  was  a  reason- 
able une  of  her  own  property.  But  the  plain- 
tiff contends  that  the  hay  cap  was  within  the 
located  way.  As  we  have  already  suggested, 
the  balance  of  the  weight  of  the  evidence 
tends  to  support  thacontenticm  of  the  plain- 
tiff that  the  hay  cap  was  not  further  than 
llYf  feet  from  the  nearest  wheel  track,  and 
an  examination  of  the  surveyor's  plan,  intro- 
duced and  used  hj  the  defendant  at  the  trial, 
shows  that  the  'side  line  of  the  located  way, 
at  the  point  where  the  hay  cap  was,  was 
more  than  17V^  feet  from  the  nearest  wheel 
track.  Therefore  we  must  assume  that  the 
hay  cap  was  within  the  way.  Under  these 
conditions,  then,  the  next  question  which 
arises  is  whether  the  hay  eap  was  so  near  the 
traveled  part  of  the  highway,  and  was  of  such 
a  character,  as  naturally  to  frighten  horses 
of  ordinary  gentleness  lawfully  driven  there- 
on. Was  it,  as  the  plaintiff  claims,  a  nui- 
sance T 

It  is  true  that  the  owner  of  land  adjacent 
to  a  way,  and  owning  presumptively  to  the 
center  of  the  way,  may,  subject  to  the  public 
easement,  make  a  reasonable  use  of  the  land, 
even  within  the  location.  Famaioorth  v. 
Rockland,  83  Me.  608,  22  Ail.  394.  But  we 
think  that  a  use  which  involves  the  placing 
therein  of  objects  of  such  a  character  as  nat^ 
urally  to  frighten  horses  ordinarily  gentle  and 
well  broken  is  not  reasonable.  8u«i  a  use  is 
unlawful,  and  constitutes  a  nuisance.  The 
landowner  mav  not  make  erections  or  excava- 
tions within  the  located  way  of  such  a  char- 
acter as  to  imperil  public  travel  by  fright> 
ening  horses  lawfully  driven  along  the  way. 
Whether  in  fact  the  hay  cap  was  an  object 
naturally  calculated  to  friffnten  horses  of 
ordinary  gentleness  is  stoutly  controverted. 
To  show  that  it  was  such  an  object,  the  plain- 
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tiff  relies,  not  only  upon  the  appearance  and 
proximity  of  the  hay  cap,  but  also  upon  the 
fact  that  other  horses,  claimed  to  be  ordinar- 
ily gentle,  had  been  frightened  by  this  very 
cap.  Crocker  v.  McOregor,  76  Me.  282  j 
House  V.  Metoalf,  27  Conn.  631;  Brown  v. 
Eaaiem  d§  Jf.  /2.  Co.  L.  R.  22  Q.  B.  Div.  391. 
The  hay  was  bunched,  and  the  cap  placed 
over  it  Wednesday.  The  plaintiff  was  in- 
jured the  following  Saturday.  There  is  tes- 
timony that  between  these  dates  no  less  than 
seven  or  eight  other  horses  becaniA  fright- 
ened by  this  same  cap. 

Was  this  cap  of  such  a  eharacter,  and  so 
placed,  as  to  constitute  a  nuisance?  "A  nui- 
sance," said  this  court  in  Nororosa  y.  ThomM, 
51  Me.  503,  81  Am.  Dea  588,  "consists  in  a 
use  of  one's  own  property  in  such  a  manner 
as  to  cause  injury  to  the  property  or  other 
right  or  interest  of  another.  It  is  the  in- 
jury, annoyance,  inoonvenienoe,  or  discom- 
fort thus  occasioned  that  the  law  regards, 
and  not  the  particular  business,  trade,  or  oc- 
cupation from  which  these  result.  A  lawful 
as  well  as  an  unlawful  business  maybe  car- 
ried on  so  as  to  prove  a  nuisance.  The  law, 
in  this  respect,  looks  with  an  impartial  eye 
upon  all  useful  trades,  avocations,  and  pro- 
fessions. However  ancient,  useful,  or  neces- 
sary the  business  may  be,  if  it  is  so  managed 
as  to  occasion  serious  annoyance,  injury,  or 
inconvenience,  the  injured  party  has  a  rem- 
edy." Davie  v.  Winelow,  51  Me.  264,  81  Am. 
Dec.  573.  lliese  are  general  principles.  In 
this  case,  if  the  hay  cap  was  a  nuisance^  it 
was  so  because  it  endangered  the  public  use  of 
the  way.  Staplee  v.  Dickeon,  88  Me.  362,  34 
Atl.  168.  A  thing  may  be  a  nuisance  because 
it  interferes  with  or  endangers  public  travel, 
although  it  does  not  of  itself  constitute  an 
obstruction  in  the  highway.  An  object  at 
the  side,  of  a  highway  of  such  a  character 
that  it  is  naturally  calculated  to  frighten 
horses  of  ordinary  gentleness  may  constitute 
a  nuisance.  ISlliott,  Roads  ft  Streets,  482; 
Coole^,  Torts,  617. 

It  IS  impossible  to  state  a  general  rule  by 
which  it  can  be  determined  whether  any  par- 
ticular object  constitutes  a  nuisance  or  not 
The  question  must  depend  upon  the  eondi- 
tions  and  circumstances  in  each  case.  Con- 
ditions vary.  No  two  cases  are  alike.  Hence 
it  is  rare  that  one  case  can  be  a  binding  prec- 
edent for  another. 

Its  distance  from  the  traveled  jMith,  its 
relation  to  fences  and  other  objects,  its 
height  or  depth  from  the  road,  its  color, 
whether  it  is  customarily  found  in  similar 
places  and  under  similar  conditions,  wheth- 
er it  is  so  situated  that  horses  being  driven 
come  suddenly  in  sight  of  it,  whether  it  is 
in  repose,  or  whether  it  is  fluttering  like  a 
living  thing, — ^these  and  many  other  eonsid 
erations  must  be  taken  account  of  in  detei^ 
mining  whether  the  object  is  a  nuisance,  or 
is  dangerous  to  public  travel.  This  sugges 
tion  is  fully  borne  out  by  an  examination  of 
cases  concerning  objects  causing  fright, 
some  of  which  we  cite:  A  pile  of  shingles,— 
MerriU  v.  Hampden,  26  Me.  234;  Lawrence 
v.  Mi.  Vetyion,  85  Ma  100;  evergreen  tree 
standing  in  cart, — Davie  v.  Bangor,  42  Me. 
522 ;  a  rock,—  Card  v.  SUeuforth,  65  Me.  547, 
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20  Am.  Rep.  722;  a  cow, — Perkins  v.  Pay- 
eitc,  as  Me.  162;  a  holCy^Spaulding  v.  Win- 
slow,  74  Me.  528;  a  pile  of  stones, — Clinton 
V.  Hotcard,  42  Conn.  294;  a  pile  of  plaster- 
ing,—/){niocA;  V.  Sufpeld,  30  Conn.  129;  a 
tent, — Ayer  v.  Norwich,  39  Conn.  376, 12  Am. 
Rep.  39G;  a  watering  trough  painted  red, — 
Cushing  y.  Bedford,  125  Mass.  526 ;  bales  of 
hay  charred  by  fire, — Morse  v.  Richmond,  41 
Vt.  435,  08  Am.  Dec  600;  a  hollow  log  black- 
ened by  fire,— Fo«^  v.  Qlen  Haven,  26  Wis. 
288,  3  Am.  Rep.  73;  sled  with  tubs  on  it,— 
J%Add  Y.  Pargo,  107  Maas.  264;  rubbish,— 
Burgess  v.  Qroy,  1  C.  B.  578.  See  also  eases 
in  note  in  Elliott,  Roads  ft  Streets,  449. 


Most  of  these  objects  were  held  to  be  nuisan- 
ces, or  imperiling  travel. 

In  the  present  case  the  court  is  of  opinion 
that  a  jurv  might  properly  find  that  the  de- 
fendant's hay  cap  was  situated  within  the 
highway,  and  that,  by  reason  of  its  color, 
shape,  situation,  and  motion,  it  was  natural- 
ly calculated  to  frighten  a  horse  of  ordinary 
gentleness.  If  so,  it  was  unlawfully  there, 
and  the  defendant  is  to  be  held  responsible 
for  the  natural  consequences.  There  are  no 
legal  impediments  to  the  maintenance  of  the 
action.  The  facts  have  been  passed  upon  by 
the  jury,  and  we  perceive  no  sufficient  rea- 
son for  disturbing  their  finding. 

Motion  overruUd, 


GEORGIA  SUPREBIE   COURT. 


Mary  AUSTIN,  Plff.  in  Err., 

AUGUSTA  TERMINAL  RAILWAT  COM- 
PANY. 


(. 


.Ga., 


) 


In  t^mt  elAVMtt  of  tlie  Constitution 
proTidlngr  tliAt  '^private  proporty 
■liall  not  bo  talcen  or  damaged  for  pnblle 
purposes,  without  just  and  adequate  compen- 
sation being  first  paid"  (Civil  Code,  i  6720). 
the  word  "damaged"  is  used  in  its  usual  sense 
as  a  law  term,  and  does  not  change  the  sub- 
stantive law  of  damages,  or  create  a  cause  of 
action  where  none  previously  existed;  nor 
does  it  abrogate  the  principle  expressed  in  the 
phrase,  damnum  absque  injuria;  but  it  does 
preserve  all  existing  causes  of  action  for  dam- 
sges  to  private  property,  and  prohibit  exemp- 
tions of  liability  for  such  daniages.  even  if 
occasioned  by  public  usea 

S.  Tito  word  «dnnancod,*>  In  tlila  olnnao, 
refers  to  "netlonablo  vrrongrs,"  and  does 
not  require  compensation  for  depreciation  in 
the  value  of  private  property,  caused  by  the 
lawful  operation  of  a  public  work  owned  by  a 
corporation  vested  with  the  power  of  eminent 
domain.  unJess  a  private  corporation  or  pri- 
vate individual  would  be  liable  for  similar 
acts  under  like  circumstances ;  nor  Is  a  quasi- 
public  corporation  liable  where  private  prop- 
erty is  depreciated  in  value  as  a  result  of  the 
lawful  use  and  mjoyment  of  the  company's 
private  property. 

8.  To  '^damairo'*  property,  vrltbln  tito 
niennlnv  of  tlio  Constltntion,  there 
navst  be  some  physleal  Interferenee 
with  property,  or  physical  interference 
with  a  right  or  use  appurtenant  to  property ; 
and  therefore  a  railway  company  is  not  lia- 

.  ble  to  the  owner  of  real  property  for  diminu- 
tion In  the  market  value  thereof,  resulting 

^Headnotes  by  Simmons,  Ch.  J. 

NoTB. — As  to  damages  for  smoke,  noise,  etc.. 
ttom  railroad,  see  also  Gainesville.  H.  ft  W.  R. 
Oo.  V.  Hall  (Tex.)  9  L.  R.  A  298.  and  note; 
Abendroth  v.  Manhattan  R.  Co.  (N.  Y.)  11  L.  R. 

A.  684 ;  Kane  v.  New  York  Blev.  R.  Co.  (N.  Y.) 
11  L.  R  A.  640 ;  and  Jones  v.  Brie  k  W.  Valley 

B.  Co.   (Pa.)  17  L.  B.  A.  768. 

For  Injury  to  abutter's  easement  by  railroad 
In  street,  see  Egerer  v.  New  York  C.  &  H.  B.  B. 
Co.  (N.  Y.)  14  L.  B.  A.  881 ;  and  Highland  Ave. 
ft  B.  R.  Co.  V.  Matthews  (Ala.)  14  L.  B  A.  462. 
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from  the  making  of  noise,  or  from  the  send- 
ing forth  of  smoke  snd  cinders.  In  the  prose- 
cution of  the  company's  lawful  business, 
which  does  not  physically  affect  or  Injure  the 
property  Itself,  but  merely  causes  personal  in- 
convenience or  discomfort  to  the  occupants 
of  the  same. 

{Lumphin,  P.  J.,  and  Lewis,  J„  dissent.) 
(August  2.  1899.) 

ERROR  to  the  City  Court  of  Richmond  to 
review  a  Judgment  in  favor  of  defendant 
in  an  aetion  brought  to  recover  damages  for 
injuries  to  plaintiff's  property  by  t!he  opera- 
tion of  defendant's  railroad.    Affirmed, 

The  facts  are  stated  in  the  opinions. 

Messrs,  F.  W.  Oapera  and  Boykin 
Wrigrlit,  for  plaintiff  in  error: 

Any  evidence  tending  to  show  damage  to 
the  property  would  be  admissible.  If  noise, 
smoke,  dust,  cinders,  or  things  of  that  sort 
be  shown  to  have  damaged  the  property, 
they  should  be  considered  in  arriving  at  the 
amount  of  the  recovery. 

Campbell  v.  Metropolitan  Street  R.  Co,  82 
Ga.  320,  9  S.  E.  1078 ;  Davis  v.  East  Tennes- 
see, V.  d  G,  R,  Co.  87  Ga.  606,  13  S.  E.  667; 
Pause  V.  Atlanta,  98  Ga.  98,  20  S.  E.  489; 
Baltimore  d  P.  R,  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  27  L.  ed.  739,  2  Sup. 
Ct.  Rep.  719;  Chicago  d  E,  I,  R.  Co.  v.  3fc- 
Auley,  121  111.  160,  11  N.  E.  67;  Chicago  d 
E,  I.  R,  Co.  v.  Loeh,  118  111.  203,  8  N.  E. 
460. 

The  interference  with  one's  enjoyment  of 
one's  property  is  an  infringement  of  his 
right  of  property. 

Reid  V.  Atlanta,  73  Ga.  623;  Baltimore  d 
P.  R.  Co,  V.  Fifth  Baptist  Church,  108  U.  S. 
317.  27  L.  ed.  739,  2  Sup.  Ct  Rep.  719. 

If  the  owner  of  property,  because  of  the 
permanent  physical  improvement  itself,  suf- 
fers damages  by  reason  of  the  permanent 
diminution  in  the  value  of  his  property 
or  estate,  as  distinguished  from  mere 
personal  inconvenience,  he  haa  a  right  of 
action  for  such  damage;  nor  is  it  material 
whether  the  property  damaged  abuts  direct- 
ly upon  the  improvement  or  is  distant  there- 
from. 
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Pause  V.  Ailanta,M  Qa.  101,  26  8.  E.  489; 
McCarthy  v.  Metropolitan  Bd,  of  Works,  L. 
R.  7  C.  P.  508 ;  LewU,  Em.  Dom.  §  227 ;  Rig- 
ney  v.  Chicago,  102  111.  64;  Caledonian  R, 
Co.  ▼.  Walker,  L.  R.  7  App.  Cas.  250 ;  Camp- 
bell ▼.  Metropolitan  Street  R.  Co.  82  Ga.  320, 
9  S.  E.  1078;  Atlanta  v.  Green,  67  Ga.  386. 

The  instruction  that  plaintiff  could  not  re- 
cover for  any  injuries  resulting  to  her  prop- 
erty from  the  operation  of  the  road  on  de- 
fendant's private  property  is  violative  of 
that  fundamental  principle  of  law  and  mo- 
rality, viz.,  "so  to  use  one's  own  property 
as  not  to  injure  others." 

Baltimore  d  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  27  L.  ed.  739,  2  Sup. 
Ct.  Rep.  719;  Campbell  v.  Metropolitan 
Street  R.  Co.  82  Ga.  321,  0  S.  E.  1078. 

Sic  utere  tuo  ut  alienum  non  hedas  is  not 
only  a  great  principle  of  the  common  law, 
but  is  equally  the  teaching  of  Christian  mo- 
rality, and  furnishes  the  rule  by  which  every 
member  of  society  possesses  and  enjoys  his 
property. 

3  Bl.  Com.  217;  Baltimore  d  P.  R.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  331,  27  L. 
ed.  744,  2  Sup.  Ct.  Rep.  719. 

The  damages  required  by  the  Constitution 
to  be  first  paid  include  future,  as  well  as 
past,  damages,  and  must  all  be  assessed  in 
one  action ;  otherwise,  how  can  they  be  first 
paidf 

Atkinson  v.  Atlanta,  81  Ga.  627,  7  S.  E. 
692;  Chicago  d  E.  I.  R.  Co.  v.  MoAuley,  121 
111.  160,  11  N.  E.  69;  Chicago  d  E.  L  R.  Co. 
V.  Loeb,  118  111.  203,  8  N.  E.  460;  Augusta 
V.  Lombard,  101  Ga.  727,  28  8.  E.  994. 

The  interference  with  one's  enjoyment  of 
one's  property  as  a  home  or  as  a  church  or 
as  used  for  any  other  purpose  is  an  infringe- 
ment of  one's  right  of  property,  as  much  so 
as  the  taking  or  the  invasion  of  the  property 
itself. 

While  damages  for  mere  personal  inconven- 
iences as  such  are  not  recoverable  they  are 
to  be  considered  as  affecting  one's  right  of 
enjoyment  of  his  property  as  a  home  and  as 
depreciating  its  general  market  value. 

Campbell  v.  Metropolitan  Street  R.  Co.  82 
Ga.  320,  9  S.  E.  1078;  Davis  v.  East  Tennes- 
see, V.  d  O.  R.  Co.  87  Ga.  605,  13  S.  E.  567; 
Pause  V.  Atlanta,  08  Ga.  98,  26  S.  E.  489; 
Baltimore  d  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  331,  27  L.  ed.  744,  2  Sup. 
Ct  Rep.  719;  Chicago  d  E.  I.  R.  Co.  v.  Mo- 
Auley, 121  111.  160,  11  N.  E.  67;  Chicago  d 
E.  J.  R.  Co.  V.  Loeb,  118  HI.  203,  8  N.  E.  460; 
Streyer  v.  Georgia  8.  d  F.  R.  Co.  90  Ga.  56, 
15  S.  E.  783;  Hurt  v.  Atlanta,  100  Ga.  281, 
28  S.  E.  65;  Atlanta  v.  Oreen,  67  Ga.  386; 
Moore  y.  Atlanta,  70, Ga.  612;  Smith  v. 
Floyd  County,  85  Ga.  420,  11  S.  E.  850;  Da- 
vis V.  East  Tennessee,  V.  d  O.  R.  Co.  87  Ga. 
605,  13  S.  E.  567 ;  Chicago  v.  Taylor,  126  U- 
S.  161,  31  L.  ed.  638,  8  Sup.  Ct  Rep.  820. 

Mr.  J,  R.  Iiamar,  for  defendant  in  error: 

The  word  "damaged"  is  a  law  term,  mean- 
ing depreciation  caused  by  some  act  or  omis- 
sion which  gives  rise  to  a  cause  of  action. 
It  is  not  equivalent  to  the  word  "deprecia- 
tion" or  "injury,"  in  the  popular  sense.  In  I 
using  the  word  the  framers  of  the  Constitu- 
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tion  did  not  Intend  to  change  the  law  of  dam- 
ages, nor  the  law  as  to  damnum  absque  in- 
juria, but  to  prevent  charters  being  used  as 
a  shield  and  protection  against  liability  for 
acts  which  would  otherwise  have  given  rise 
to  a  claim  for  damages. 

Peel  V.  Atlanta,  85  Ga.  138,  8  L.  R,  A. 
787.  11  S.  £.  582;  Albany  v.  Sikes,  94  Ga.  30, 
26  L.  R.  A.  653,  20  S.  E.  257 ;  Columbia  Del- 
aware  Bridge  Co.  v.  Oeisse,  35  N.  J.  L.  558; 
Jordan  v.  Benwood,  42  W.  Va.  312,  36  L. 
R.  A.  519,  26  S.  £.  266;  Rude  v.  St.  Louis, 
93  Mo.  408,  6  8.  W.  257;  Pause  ▼.  Atlanta, 
98  Ga.  98,  26  S.  E.  489. 

The  Constitution  preserved,  aa  against 
companies  having  the  right  of  eminent  do- 
main, the  common-law  right  of  action  for 
damages.  And  at  common  law  a  mere  de> 
preciation  in  value  did  not  give  a  cause  of 
action.  There  must  be  some  "taking"  or 
some  "physical  invasion"  of  a  right  or  ease- 
ment appurtenant  to  the  luid. 

Pause  V.  Atlanta,  98  Ga.  98,  26  S.  E.  489; 
Bacon  v.  Walker,  77  Ga.  339 ;  Columbia  Del- 
Oioare  Bridge  Co.  v.  Oeisse,  35  N.  J.  L.  558; 
Rude  V.  St.  Louis,  M  Mo.  408,  6  S.  W.  257; 
Morgan  v.  Des  Moines  d  St.  L.  R.  Oo.  64 
Iowa,  589,  52  Am.  Rep.  462,  21  N.  W.  96: 
Rigney  v.  Chicago,  102  111.  64;  Presbrey  v. 
Old  Colony  d  N.  R.  Co.  103  Mass.  1 ;  Penn- 
sylvania R.  Co.  V.  Lippincott,  116  Pa«  472, 
9  Atl.  871 ;  Pennsylvania  R.  Co.  v.  Marohant, 
119  Pa.  641,  13  Atl.  690;  Metropolitan  Bd. 
of  Works  V.  McCarthy,  L.  R.  7  H.  L.  266; 
Hammersmith  d  C.  R.  Oo.  v.  Brand,  L.  R. 
4  H.  L.  171 ;  Glasgow  Union  R.  Co.  y.  Hunt- 
er,- L.  R.  2  H.  L.  Sc.  App.  Cas.  78 ;  Ricket  v. 
Metropolitan  R.  Co.  L.  R.  2  H.  L.  198; 
Buocleueh  v.  Metropolitan  Bd.  of  Works,  L. 
R.  3  Exch.  306;  Chapman  v.  Western  V. 
Teleg.  Co.  88  Ga.  770,  17  L.  R.  A.  430,  15  S. 

E.  901;  Chicago  v.  Union  Sioekyarda  d 
Transit  Oo.  164  Dl.  224,  85  L.  R.  A.  281,  45 
N.  E.  430. 

Inconvenience  caused  by  noise,  smoke,  and 
cinders  partakes  more  of  the  nature  of  dam- 
ages to  person  than  to  property. 

Mygatt  v.  Goetchins,  20  Ga.  368;  Ooast 
Line  R.  Co.  v.  Cohen,  50  Ga.  462;  Ruff  v. 
Phillips,  50  Ga.  133;  Bell  v.  Ohio  d  P.  R. 
Co.  25  Pa.  175,  64  Am.  Dec.  687 ;  Wood,  Nui- 
sances, p.  107 ;  26  Am.  &  Eng.  Enc  Law,  p. 
670. 

But  even  if  noise  and  smoke  cause  depre- 
ciation in  the  value  of  near-by  property,  th^ 
do  not  give  rise  to  a  cause  of  action  unless 
the  smoke,  noise,  or  like  disturbances 
amount  to  a  nuisance. 

Baltimore  d  P.  R.  Oo.  y.  Fifth  Baptist 
Ghurch,  108  U.  8.  332,  27  L.  ed.  744,  2  Sup. 
Ct  Rep.  719. 

A  railroad  on  private  property,  conducted 
in  the  usual  and  ordinary  manner,  is  not  a 
nuisance. 

Savannah  d  W.  R.  Oo.  t.  Woodruff,  86  Ga. 
98,  13  S.  E.  156;  Kavanagh  y.  Mobile  d  <7. 
R.  Co.  78  Ga.  271,  2  S.  E.  636;  Atlanta  i 

F.  R.  Oo.  V.  Kimberly,  87  Ga.  169,  13  8.  B. 
277 ;  Geiger  v.  Filor,  8  Fla.  832;  Pierce,  Rail- 
roads, 2 ;  Hodge  v.  State,  82  Ga.  643,  9  S. 
E.  676;  1  Rorer,  Railroads,  8. 

The  requirement  that  damages  are  "first 
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to  be  paid*'  shows  that  the  damages  must 
be  of  a  kind  which  can  be  determined  and 
measured  before  the  road  is  completed. 

If  the  damages  must  first  be  paid,  it  can- 
not possibly  refer  to  those  uncertain  dam- 
ages which  may  or  may  not  arise, — to  dam- 
ages which  not  only  depend  upon  the  future 
operation  of  the  road,  but  which  must  be 
measured  by  the  uncertainty  of  the  future. 

Pennsylvania  R.  Co.  y.  Marohant,  119  Pa. 
Ml,  13  Aa  690. 

SimmoiMy  Gh.  J.,  delivered  the  opinion 
of  the  court: 

After  this  case  had  been  regularly  heard, 
it  was  ordered  reargued  on  a  question  so 
framed  as  to  embody  the  material  points  in- 
volved.    An  analysis    of    the    evidence  is, 
therefore,  not  necessary,  further  than  to  ex- 
plain the  situation  of  the  property  and  the 
claim  of  the  plaintiff.     Bay  street,  in  the  city 
of  Augusta,  is  laid  along  the  southern  bank 
of  the  Savannah  river.     Cumming  and  Mc- 
Cartan  streets  run  south  from  it,  at  right 
angles.     The  railroad  runs  down  Bay  past 
Cumming  street.    By  a  spur  track,  it  crosses 
a  lot  owned  by  the  company  at  the  corner  of 
Bay  and  McCartan  streets,  and  thence  runs 
across  McCartan  street  into  its  freight  yard. 
Plaintiff's  lot  does  not  touch  Bay  or  McCar- 
tan street,  but  abuts  on  Cumming  street;  the 
Goodrich  lot  intervening  between  her  prem- 
ises and  Bay  street,  along  which  the  track  is 
laid.    Plaintiff's  lot  corners  on  land  belong- 
ing to  the  company,  upon  which  one  track 
has  already  been  laid,  and  the  plats  in  evi- 
dence show  that  other  tracks  are  to  be  laid 
thereon    in    the   future.     The  lot,  with  im- 
provements,   cost   $3,500,  and  was  returned 
for  taxes  at  $2,500,  before  and  after  the  road 
was  built.     After  the  road  was  in  operation, 
plaintiff  demanded    $5,000    as   the  price  at 
which  she  would  sell  the  property  to  the 
company.    In  spite  of  this  demand  and  valu- 
ation, the  witnesses  varied  in  their  estimate 
of  damages  from  10  per  cent  to  60  per  cent 
on  the  original  cost ;  all  of  them  stating  that, 
in  their  opinion,  the  depreciation  in  value 
was  caused  mainly,  if  not  exclusively,  by 
the  movement  of  cars  in  the  freight  yard,  on 
the  square  across  McCartan  street,  and  dis- 
tant some  200  feet  from  plaintiff's  lot     Pe- 
titioner also  claims  damages  for  laying  the 
track  and  operating  the  cars  in  Bay  street, 
and  there  was  absolutely  no  evidence  that  slie 
ever  used  Bay  street,  or  that  her  means  of 
ingress  and  egress  had  been- interfered  with 
in  the  slightest  degree.     Plaintiff's  husband 
testified  that  he  '*iioticed  cracks,  which  he 
considered  the  result  of  vibrations,"  but  this 
was  the  only  allusion  thereto,  and  no  evi- 
dence was  introduced  as  to  the  amount  of 
damage  occasioned  by  these  cracks,  or  by  any 
other  one  item  of  damage  relied  on  by  the 
plaintiff.     Had  she  been  entitled  to  recover 
for  any  specific  act,  it  would  have  been  im- 
possible for  the  jury  to  have  measured  the 
amount,  or  to  have  rendered  a  proper  ver- 
dict.    All  of  the  estimates  were  in  a  lump, 
besides  being  based  principally  on  the  result 
of  operating  the  cars  in  the  freight  yard. 
All   immaterial  matters    being  eliminated, 
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claims  not  supported  by  the  evidence  being 
excluded,  and  the  record  showing  that  in  the 
construction  of  the  road  no  property  of  plain- 
tiff was  taken,  nor  were  her  premises  dam- 
aged by  reason  of  any  means  of  access,  right 
of  way,  or  easement,  remote  or  near  at  hand, 
being  physically  interfered  with,  invaded,  or 
disturbed,  the  court  finds  that  the  record  re- 
quires an  answer  to  this  question:  "Is  the 
railway  company  liable  to  the  owner  of  real 
property  for  the  diminution  in  the  market 
value  thereof,  resulting  from  the  making  of 
noise,  or  from  the  sending  forth  of  smoke 
and  cinders  in  the  prosecution  of  the  com- 
pany's lawful  business,  which  do  not  physi- 
cally affect  or  injure  the  property  itself,  but 
merely  cause  personal  inconvenience  or  dis- 
comfort to  the  occupants  of  the  same?" 

Plaintiff  insists  that,  as  the  market  value 
of  her  lot  has  been  diminished  in  consequence 
of  the  operation  of  the  railroad,  she  is  enti- 
tled to  recover  therefor,  by  virtue  of  the  pro- 
vision   in    the   Constitution    that    "private 
property  shall  not  be  taken  or  damaged  for 
public  purposes  without  just  and  adequate 
compensation  being  first  paid."     Civil  Code, 
§  5729.     In  a  popular  sense,  the  word  "dam- 
age" does  frequently  mean   depreciation  in 
value,  whether  such  depreciation  is  caused 
by  a  wrongful  or  a  lawful  act ;  but  in  stat- 
utes or  other  legal  instruments  giving  com- 
pensation for  "damages"  the  word  always  re- 
fers to  some  actionable  wrong, — some  loss, 
injury,  or  harm  which  results  from  the  un- 
lawful  act,  omission,  or  negligence  of  an- 
other.    In  this  sense,  and  as  a  well-defined 
law  term,  it  was  used  in  the  Constitution  to 
give  the  owner  of  private  property  compen- 
sation for  the  actionable  wrong  whereby  his 
property  had  been  damnified;  but  it  did  not 
give  him  compensation  for  depreciation  in 
value  caused  by  any  legal  act,  since  in  law 
such    an    act    was    innocent,  and  therefore 
harmless,  or,  if  not  actually  harmless,  dam- 
num absque  injuria.    There  is  nothing  in 
the  language  of  the  Constitution,  or  in  the 
debates,  or  in  the  proceedings  of  the  con- 
vention, which  shows  any  intent  to  enlarge 
its  definition,  or  to  make  it  mean  more  than 
it  had  always  meant  as  a  law  term.     Nor 
was  this  sentence    framed    with    a  view  of 
changing  the  substantive  law  of  damages,  or 
of  making  that  actionable  which  before  that 
time  had   been   nonactionable.     Rather  the 
purpose  was  to  make  the  law  of  damages  uni- 
form, so  that  a  plaintiff  could  recover  against 
a  city  or  railroad   under   the   same  circum- 
stances that  would  have  authorized  a  recov-' 
ery  against  those  not  armed  and  protected 
by  the  power  of  eminent  domain.     For  ex- 
ample, if.  prior  to  1877,  a  manufacturing 
company  had  obstructed  a  street,  and  there- 
by inflicted  special  damages,  a  property  own- 
er so  injured  could  recover;   but  if  identi* 
cally  the  same  act  had  been  done  by  a  mu- 
nicipality under  its  charter,  it  would  have 
been  just    as    much    "damage"  though  the 
property  owner   could    not   recover,  because 
the  state's  license  to  obstruct  the  street  was 
authority  for  what  had  been  done, — a  shield 
and  protection  affording  immunity  from  what 
would    otherwise    have  been   liability.     In 
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both  iDBtances  it  "damaged"  the  property,  be- 
cause, while  it  did  not  "'take"  the  corpus  of 
the  estate,  it  yet  physically  interfered  with 
an  easement  or  right  of  way  appurtenant  to 
the  lot.  But  in  the  one  case  he  could  recov- 
er; in  the  other  he  could  not.  The  Consti- 
tution intended  to  take  away  the  city's  ex- 
emption, and  to  leave  it  and  the  manufac- 
turing company  on  an  equal  footing,  ordain- 
ing that  thereafter  "damages,"  by  whomso- 
ever caused,  and  even  if  for  public  purposes, 
should  be  paid.  But  they  must  be  ^'dam- 
ages" in  the  sense  in  which  that  word  is  used 
and  applied  in  courts.  Thereafter,  what  is 
damage  by  one  is  damage  by  all;  and  like- 
wise what  is  damnum  absque  injuria  to  one 
is  so  to  all.  If  one  landowner  diminishes 
the  market  valjie  of  his  neighbor's  house  by 
cutting  off  light  and  air  therefrom,  he  is  not 
required  to  make  good  the  depreciation.  He 
had  a  right  to  build  the  wall,  and,  legally 
speaking,  he  has  not  "damaged"  his  neigh- 
bor. So,  too,  if  a  city  should  erect  a  pub- 
lic building,  or  a  railroad  put  up  a  ware- 
house, and  cut  off  the  same  easement  of 
light  and  air,  neither  would  they  be  liable, 
for  they  had  the  same  right  to  build,  and 
neither  had  they  "damag^"  the  adjoining 
lotowner. 

The  elaboration  of  this  point  is  necessary, 
as'  the  plaintiff  insists  that  the  use  of  the 
word  "damaged"  in  the  Constitution  gives 
her  a  new  right, — ^a  cause  of  action  where 
none  would  ouierwise  have  existed ;  and  that 
wherever  and  whenever  there  is  depreciation 
in  value  of  real  estate  as  the  result  of  con- 
structing or  operating  works  intended  for 
public  use  there  is  damage  within  the  mean- 
ing of  the  Constitution,— citing  cases  from 
Nebraska,  Texas,  and  Illinois  in  support  of 
her  right  to  recover.  The  Constitution  of 
those  states  may  use  the  word  "damage,"  or 
its  equivalent,  but  the  language  thereof  is 
not  identical  with  ours.  Then,  too,  the  facts 
in  those  cases  are  somewhat  different.  But, 
even  if  the  reasoning  and  conclusions  are 
conceded  to  be  contrary  to  the  views  just 
expressed,  it  is  an  altogether  sufficient  an- 
swer to  say  that  those  cases  are  distinctly 
and  avowedly  opposed  to  the  current  of  au- 
thorities as  found  in  the  decisions  of  Eng- 
land, Massachusetts,  New  Jersey,  Pennsyl- 
vania, West  Virginia,  Missouri,  Minnesota, 
and  Colorado,  and  to  our  own  cases  of  Peel 
V.  Aila/nia,  85  Ga.  138,  8  L.  R.  A.  787,  11 
8.  E.  582,  and  Albany  v.  Sikee,  94  Ga.  30, 
^6  L.  R.  A.  653,  20  S.  E.  257,  each  of  which 
•■announces  that  the  introduction  of  the  word 
^'damage"  only  makes  the  company  liable  to 
the  same  extent  as  an  individual  would  have 
been  at  common  law.  We  will  consider  these 
cases  somewhat  at  length:  The  Missouri 
Constitution  provides  for  payment  where 
property  is  taken  or  damaged.  Const,  art. 
2,  §  21.  Rude  v.  8i,  Louis,  93  Mo.  408,  6 
6.  W.  257  (cited  in  the  Peel  Case),  holds 
that  by  the  use  of  the  word  "damage"  the 
constitutional  convention  expressed  an  "in- 
tention to  require  compensation  to  be  made 
in  all  cases  where,  but  for  some  legislative 
enactment,  an  action  would  lie  by  Uie  com- 
mon law."  A  New  Jersey  statute  author- 
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ized  the  building  of  a  bridge  upon  payment 
of  damages    to    such    owners  oi  bridges  as 
might  be  injured.     The  court  says:     'These 
compensation  clauses  do  not  create  any  new 
right,  their  purpose  being  simply  to  preserve 
the  common-law  right  of  the  person  injured. 
.     .    .    If  a  railroad    .    .    .    does  an  act 
injurious  to  another,  which  at  common  lnw 
would  not  be  actionable,  such  person  so  in- 
juriously affected  cannot  obtain  redress  by 
force  of    the    clause    under  consideration." 
Columbia  Delaware  Bridge  Co,  v.  Oeisse,  35 
N.  J.  L.  558,  following  the  English  easea. 
In  Jordan  v.  Bentoood,  42  W.  Va.  312,  36  L. 
R.  A.  519,  26  S.  £.  266,  citing  and  following 
Albany  v.  Bikes,  94  Oa.  30,  26  L.  R.  A.  653, 
20  S.  E.  257,  the  court  says:     The  provision 
of  the  Constitution   that   private   property 
shall  not  be  taken  or  damaged  for  public  use 
without  just  compensation  does  not  render 
a  city  liable  for  damages  from  surface  water, 
where  a  private  individual  would  not  be  lia- 
ble.   It  was  not  designed  to  be  put  upon  the 
state,  or  upon  counties  or  municipalities, — 
subordinate  parts  of  the  state  government, — 
a  burden  not  resting  on  private  corporations 
under  the  same  circumstances.     If,  then,  the 
Constitution  uses  the  word  "damage"  as  a 
legal  term,  and  as  the  equivalent  of  action- 
able wrong;  if  it  does  not  repeal  the  princi- 
ple expressed  in  the  phrase  damnum  absque 
injuria;  if  it  does  not  create  a  new  cause  of 
action, — it  remains  to  determine  whether  the 
plaintiff  has  been  "damaged"  within  the  le- 
gal meaning  of  that  word.    According  to  tlM 
record,  the   defendant   has    not   done    any 
wrongful  or  unlawful  act.    It  took  no  prop- 
erty; it  invaded  no  right;  it  obstructed  no 
way;  it  interfered  with  no  easement  or  ap- 
purtenance, remote  or  close  at  hand.     The 
diminution  in  value  was  caused  by  the  law- 
ful operation  of  defendant's  cars  on  ita  own 
private  property.    A  depreciation  similar  in 
kind,  possibly  equal  in  degree,  might  havebeen 
caused  if  police  barracks  or  a  jail  had  been 
erected  in  the  near  vicinity;  and  yet,  accord- 
ing to  the  Pause  Case,  98  Oa.  98-100,  26  S. 
E.  489,  this  would  have  been  damnum  absque 
injuria.  If  a  great  manufacturing  plant  had 
been  erected  on  the  adjoining  lot,  the  market 
value  of  plaintiff's  house  might  have  been 
greatly  injured,  no  matter  how  silent  the 
operations  of  the  mill.    Properly  conducted, 
decently   appointed,   and   orderly   managed 
stores,  shops,  factories,  and  business  houses 
erected    in    close   proximity    to   residential 
quarters  frequently  cause  great  depreciation 
in  values.    In  the  popular  sense,  uiey  cause 
damage.  But  in  such  cases  the  annoyances — 
the  inconveniences — occasioning  the  loss  in 
value  are  not  actionable,  because  they  arise 
from  lawful  uses.    The  owners  of  these  es- 
tablishments are  as  much  entitled  to  the  use 
and  enjoyment  of  their  property  as  is  the 
owner  of  the  residence  property  reduced  in 
value  by  their  presence.     The  first  occupier 
of  land  does  not  acquire  the  riffht  to  prevent 
his  neighbor  from  erecting  walls,  digging  ex- 
cavations, erecting  buildings,  or  engaging  in 
manufacturing  or  mercantile  business  there- 
on, no  matter  how  seriously  such  acts  may 
depreciate   the  market  price  of  adjoining 
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property.  If  the  acts  complained  of  do  not 
amount  to  a  nuisance,  there  is  neither  l^gai 
nor  moral  ¥rrong  done  to  the  plaintiff. 

The  framers  of  the  Constitution  knew 
that  railioads  would  take  private  property, 
would  damage  private  property,  and  would 
annoy  and  inconvenience  the  holders  of  pri- 
vate property.  For  the  first  two  of  these 
consequences  they  provided  a  remedy.  They 
could  nave  done  so  as  to  the  third.  But  they 
did  not  use  the  apt  words  to  show  that  such 
was  their  intention.  On  the  contrary,  the 
guaranty  of  oompenBation  was  restricted  to 
damages  to  property,  not  damages  to  person. 
They  not  only  used  a  word  which  meant  ac- 
tionable ¥rrong,  but  was  identical  with  that 
already  construed  in  Massachusetts,  and  the 
equivalent  of  "injuriously  affected,"  which  at 
that  time  had  been  finally  construed,  under 
the  English  condemnation  acts,  to  require 
a  taking  or  a  physical  interference  with  the 
land,  or  some  right  appurtenant  thereto,  in 
order  to  entitle  the  plaintiff  to  recover. 

Inasmuch  as  no  easement  or  other  appur- 
tenance belonging  to  the  plaintiff  was  "phys- 
ically interfered  with,"  it  is  necessary  to  con- 
sider the  cases  whidi  discuss  the  effect  of 
that  fact  upon  the  right  to  recover.  Under 
the  old  cases  there  had  to  be  a  physical  tak- 
ing; under  the  present  CJonstitution  there 
must  be  a  physical  damage.  The  property 
need  not  abut  on  the  street,  or  be  immedi- 
ately contiguous  to  the  railroad.  It  ma^  be 
at  a  distance  from  the  point  where  the  injury 
is  occasioned,  but  it  must  appear  that  plain- 
tiff has  some  right,  some  user,  some  interest, 
which  has  been  wholly  or  partially  destroyed 
before  there  can  be  a  recovery.  "There  must 
be  some  direct  physical  disturbance  of  a 
right,  either  public  or  private,  which  plain- 
tifr  enjoys  in  connection  with  his  property, 
and  which  gives  to  it  an  additional  value, 
and  that  by  reason  of  such  disturbance  he 
has  sustained  a  special  damage."  Pause  v. 
Atlanta,  98  Ga.  98-100,  26  S.  £.  489.  These 
conclusions  are  fully  sustained  by  decisions 
in  Iowa,  under  a  statute  requiring  payment 
for  "injury  to  property  abutting  on  the 
street"  {Morgan  v.  Des  Moines  d  8t.  L,  R, 
Co.  64  Iowa,  589,  52  Am.  Rep.  462,  21  N. 
W.  96) ;  in  Gilbert  v.  Greeley,  8,  L.  d  P.  R, 
Co.  13  Colo.  601,  22  Pac.  814  (where  the 
Constitution  required  payment  for  dam- 
ages) ;  in  Minnesota,  in  the  Rochette  Case, 
construing  the  word  "damages"  (32  Minn. 
201,  20  N.  W.  140) ;  in  Massachusetts,  where 
the  statute  required  payment  for  "damage" 
{Preshrey  v.  Old  Colony  d  N.  R.  Co,  103 
Mass.  1 ) ;  in  New  Jersey,  where  the  statute 
required  payment  for  "injury"  (Columbia 
Delaware  Bridge  Co.  v.  Geisse,  35  N.  J.  L. 
658) ;  in  Missoiiri,  where  the  Constitution 
uses  the  word  "damage"  {Rude  v.  8t.  Louis, 
93  Mo.  408,  6  S.  W.  267) ;  in  a  number  of 
most  elaborately  argued  and  carefully  con- 
sidered cases  in  England,  where  payment  was 
required  to  be  made  for  property  "injurious- 
1t  affected;"  in  Illinois,  where  the  word 
"damage"  is  construed  in  the  Rigney  Case, 
102  111.  64;  in  the  able  opinion  of  the  su- 
preme coiirt  of  Pennsylvania  in  the  Lippin- 
ooU  and  Marohant  Cases,  116  Pa.  472,  9  Atl. 
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871,  119  Pa.  541,  13  AU.  690,  affirmed  in 
153  U.  S.  380,  38  L.  ed.  751,  14  Sup.  Ct 
Rep.  894;  and,  lastly, — and  until  reversed 
in  the  manner  provided  by  law,  conclusively 
for  us, — in  the  Pause  Case,  98  Ga.  100,  20  S. 
£•  480;  Campbell  v.  Metropolitan  Street  R. 
Co.  82  6a.  320,  9  S.  £.  1078;  Peel  v.  Atlanta, 
85  Ga.  138,  8  L.  R.  A.  787,  11  S.  E.  582.  The 
damage  must  be  to  the  land  itself.  Any 
other  construction  would  open  the  doors  to 
claims  of  so  wide  and  indefinite  a  character 
as  could  not  have  been  in  the  ooutemplation 
of  the  legislature.  Ricket's  Case,  L.  K.  2  H. 
I*.  198,  cited  in  the  Peel  Case.  The  effect 
upon  land  of  the  annoyance  or  inconvenience 
arising  from  the  frequent  passing  of  the  trains 
over  a  street  by  which  it  is  approached  af- 
fords no  ground  for  damages.  Such  depre- 
ciation is  not  occasioned  directly  by  any  ef- 
fect on  the  land  of  which  the  construction  or 
the  maintenance  of  the  railroad  is  the  cause. 
One  belongs  to  that  class  of  results  which 
necessarily  arise  from  the  exercise  of  the 
franchise  granted.  The  annoyances  to  the 
landowner  are  the  same  in  kind  as  those  suf- 
fered by  the  whole  community,  and  the  fact 
that  land  lying  near  the  railroad  is  thereby 
rendered  less  desirable  for  the  erection  of 
dwellings,  and  of  less  market  value  in  con- 
sequence, does  not  furnish  an  independent 
ground  for  the  recovery  of  damages  therefor. 
Presbrey  v.  Old  Colony  d  N.  R.  Co.  103  Mass. 
6.  The  injury  must  affect  some  right  held 
with  regard  to  the  property.  The  injury 
must  be  to  the  land  itself;  and  mere  person- 
al obstruction  or  inconvenience  or  damage 
to  the  trade,  although  of  such  a  nature  that 
it  might  have  been  the  subject  of  an  action, 
would  not  entitle  the  party  injured  to  com- 
pensation. The  injury  must  not  be  of  a  per- 
sonal character,  but  must  be  to  the  land, 
considered  independently  of  any  particular 
trade.  There  must  be  a  physical  interference 
as  opposed  to  interference  of  a  mental  na- 
ture or  of  an  inferential  kind.  The  word 
"physical"  is  here  used  to  distinguish  the 
case  from  that  class  of  cases  where  the  inter- 
ference is  not  of  a  physical,  but  rather  of  a 
mental,  nature,  or  of  an  inferential  kind. 
Metropolitan  Bd.  of  Works  v.  McCarthy,  L. 
R.  7  H.  L.  256.  There  is  here  a  clear  indi- 
cation that  the  annoyances  from  smoke  and 
noise  are  of  a  mental  nature.  While  in 
Hammersmith  d  C.  R.  Co.  v.  Brand,  L.  R. 
4  H.  L.  171,  the  plaintiff  was  denied  damage 
for  noise  and  vibration,  occasioned  without 
negligence,  by  the  passing  of  the  trains  over 
the  railway,  for  the  construction  of  which 
no  part  of  the  land  was  taken ;  and  while  in 
Glasgow  Union  R.  Co.  v.  Hunter,  L.  R.  2 
H.  L.  Sc.  App.  Cas.  78,  compensation  for 
noise  and  smoke  was  denied  for  the  same 
reason, — ^the  result  would  have  been  differ- 
ent if  there  had  been  a  physical  interference, 
or  if  the  land,  or  some  right  appurtenant, 
had  been  invaded  for  railway  purposes.  Buc- 
oleuch  V.  Metropolitan  Bd.  of  Works,  L.  R. 
3  Exch.  306.  And  by  the  case  of  Rioket  v. 
Metropolitan  R.  Co.  L.  R.  2  H.  L.  175,  ap- 
proved and  followed  in  Peel's  Case,  85  Ga. 
141.  «  L.  1?.  A.  787.  11  S.  E.  582.  the  rule 
was  finally  settled  that  the  injury  must  af* 
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feet  some  right  held  in  regard  to  the  prop- 
erty, and  personal  inconvenience  was  not  a 
sufficient  basis  for  compensation.  And  in 
the  Rude  Case,  93  Mo.  408/6  S.  W.  257,  un- 
der the  Missouri  Constitution,  which  uses 
the  word  "damage,"  it  is  said.  There  must 
be  some  physical  disturbance  of  a  right  to 
entitle  the  property  holder  to  recover.  The 
Georgia  cases  are  in  perfect  harmony  with 
these  authorities,  and  distinctly  rule  the 
question  involved  in  this  case.  In  fact,  it 
would  be  necessary  for  this  court  to  over- 
rule the  Pause  and  Peel  Cases  in  order  to 
reach  the  conclusion  that  the  plaintiff  could 
recover.  And  it  will  be  found  that  in  every 
decision  by  this  court  where  a  plaintiff  was 
held  entitled  to  recover  for  damages  occa- 
sioned by  works  for  public  use  there  was  al- 
ways some  physical  interference  with  an 
easement,  right  of  way,  obstruction  of  the 
street  near  the  premises,  or  some  direct  in- 
vasion of  an  appurtenance  connected  with 
the  land.  And  in  the  many  cases  from  other 
states,  where  the  effect  of  smoke,  noise,  and 
cinders  was  considered,  it  will  be  found  that 
the  suit  was  by  the  owner  of  abutting  prop- 
erty which  had  been  damaged  by  change  of 
grade,  obstruction  in  a  street,  an  actual  tak- 
ing of  a  part  of  the  land,  or  the  maintenance 
of  a  nuisance.  In  Bacon  v.  Walker,  77  Ga. 
339,  a  bill  was  filed  to  enjoin  the  erection 
of  a  jail  on  private  property  belonging  to 
the  county,  for  the  reason  that  it  would  cre- 
ate a  nuisance,  produce  irreparable  injury, 
and  damage  private  property  without  com- 
pensation. Tne  court  says:  This  is  not 
such  a  case  as  would  be  the  change  in  the 
grade  of  a  street  and  damage  therefrom. 
The  streets  are  under  the  government  of  the 
city,  but  all  living  upon  them  are  interested 
in  them  for  thoroughfares.  The  street  is 
not  the  absolute  property  of  a  city,  like  the 
lot  belonging  to  a  county,  on  which  a  jail 
is  erected;  and  the  incidental  damage  done 
by  its  erection  to  the  taste  and  sensibility 
of  the  residents  around  is  too  uncertain  and 
remote  to  be  considered  damage  in  the  sense 
of  the  Constitution.  It  is  in  connection 
with  taking  private  property  that  "damag- 
ing" is  usS  in  the  Constitution.  It  is  in- 
timated in  the  Rigney  Case  that  under  the 
old  rule  damages  were  limited  to  "taking" 
the  corpus  at  property,  while  the  use  of  the 
word  "damage"  enlarges  the  liability  so  as 
to  allow  damages  for  something  besides  a 
direct  physical  injury  to  the  corpus,  "But 
it  is  clear  that  it  was  not  intended  to  reach 
every  possible  injury,  which  is  necessarily 
incident  to  the  ownership  of  property  in 
towns  and  cities,  which  directly  impairs  the 
value  of  private  property,  for  which  the  law 
does  not,  and  never  nas,  afforded  any  relief. 
Building  of  a  jail,  police  station,  will  cause 
direct  depreciation  in  the  value,  yet  it  is 
clearly  a  ease  of  damnum  absque  injuria. 
Rigney  v.  Chicago,  102  111.  64,  followed  in 
the  Pause  Case.  In  the  Elevated  Railroad 
Cases  damages  from  smoke  and  noises  were 
allowed  to  abutting  property  owners.  But 
the  structures  in  the  street  physically  invad- 
ed the  owner's  easement  of  light  and  air,  as 
well  as  interfering  with  his  means  of  access 
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to  his  premises.  But  in  no  cases  has  the 
owner  of  property  on  a  cross  street  or  a 
parallel  street,  no  matter  how  close  to  the 
elevated  road,  been  held  entitled  to  recover, 
so  far  as  we  have  found;  and  yet  it  is  almoHt 
certain,  as  a  business  proposition,  that  per- 
sons owning  property  abutting  on  cross 
streets  have  found  their  property  depreciat- 
ed in  value  as  a  result  of  tltc  construction 
and  operation  of  the  c1ev.at<\l  roads.  In  our 
own  case  of  South  Carolina  R.  Co,  y.  Steiner, 

44  Ga.  546,  the  tracks  were  in  the  street  im- 
mediately in  front  of  the  plaintiff's  resi- 
dence, physically  invading  his  right  of  way, 
and  thereby  giving  him  a  cause  of  action. 
When  there  has  b^n  this  physical  interfer- 
ence, there  is  a  "damage"  in  connection  with 
the  "taking"  of  the  private  property  con- 
sisting of  an  easement  or  right  of  way,  and 
the  plaintiff,  being  thus  damaged,  is  allowed 
to  show  all  of  the  elements  of  that  damage. 
The  effect  of  smoke  and  noise  are  consid- 
ered, not  as  independent  elements  of  damage, 
but  as  tending  to  prove  the  value  of  the 
property  after  the  said  railroad  has  thus 
taken  or  damaged  the  property,  or  some  right 
appurtenant  to  the  property.  Ba^on  v. 
Walker,  77  Ga.  339;  Chapman*s  Case,  88  Ga. 
770,  17  L.  R.  A.  430,  15  S.  E.  901.  There 
must  be  damage  coupled  with  a  wrong  togive 
a  cause  of  action.  For  a  physical  invasion 
or  wrongful  interference  with  property  or  its 
appurtenances,  resulting  in  damage,  the 
plaintiff  may  recover.  Without  some  wrong- 
ful act  on  the  part  of  the  defendant,  she  can- 
not recover,  even  though  there  is  deteriora- 
tion in  the  value  of  her  property. 

Considering  the  language  of  our  Constitu- 
tion, and  our  own  decisions,  and  this  array 
of  authorities,  we  cannot  follow  the  cases 
cited  by  plaintiff  in  error,  particularly  as 
the  case  from  Illinois  seems  to  us  in  conflict 
with  the  Rigney  Case,  which  has  been  gener- 
ally approved  by  other  courts,  and  by  this 
court  in  the  Pause  Case.  The  last  of  these 
cases,  decided  by  the  supreme  court  of  Illi- 
nois in  1896  {Chicago  v.  Union  Stock-Yards 
d  Transit  Co.  164  111.  224,  35  L.  R.  A.  281, 

45  N.  E.  430),  held  that  the  transportation 
of  cattle  through  the  streets  created  a  seri- 
ous public  nuisance,  for  which  reason  the 
city  had  attempted  to  have  the  trades  re* 
moved.  In  denying  the  right  of  the  city  so 
to  do,  the  court  says :  "It  cannot,  of  course, 
be  claimed  that  the  city  may  compel  the  re- 
moval of  all  railroad  tracks  from  the  pub- 
lie  streets  because  those  who  live  near  the 
tracks  are  disturbed  by  those  annoyances 
which  are  incident  to  the  operation  of  all 
railroads.  As  was  said  in  Chicago,  R.  7. 
d  P.  R.  Co.  V.  Joliet,  79  111.  25,  and  TUinois 
C.  R.  Co.  V.  Grabill,  50  111.  244,  'stKsh  con- 
sequences of  the  construction  and  use  of  rail- ' 
roads  must  be  borne  by  all  living  near  them 
without  complaint,  and  without  hope  of  re- 
dress, for  they  are  inseparable  from  the  pur- 
poses and  objects  of  such  structures.' "  Ir- 
respective of  all  the  authorities  cited,  there 
is  a  view  of  this  question  arising  out  of  the 
very  language  of  the  Constitution  itself, 
which  lends  great  weight  to  that  construc- 
tion which  limits  the  damages  recoverable 
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to  those  arising  from  taking  the  land  (Bck 
con  V.  Walker,  77  6a.  330),  or  physically 
interfering  with  some  right  appurtenant 
thereto,  excluding  those  which  flow  from  the 
operation  of  the  road.  It  is  true  that  the 
requirement  that  damages  shall  be  first  paid 
was  intended  primarily  for  the  benefit  of  the 
landowner.  But  the  word  is  there  not  only 
for  that  purpose,  but  for  all  else  it  means 
when  the  sentence  is  read.  And  if,  in  requir- 
ing damages  to  be  first  paid,  the  Constitu- 
tion defines  as  the  damages  to  be  paid  those 
which  can  be  assessed  and  measured  before 
the  road  is  built,  the  conclusion  is  irresisti- 
ble tliat  the  Constitution  guarantees  pay- 
ment of  those  direct,  immediate  injuries 
which  certainly,  directly,  and  inevitably  flow 
from  the  construction  of  the  railroad,  high- 
way, or  other  public  works.  If  a  street  is 
laid  out,  no  private  property  may  be  taken, 
jind  none  may  be  damaged.  Can  it  be  that, 
as  travel  increases,  and  with  it  the  bustle 
and  noise  and  dust  arising  from  the  use  of 
the  streets  by  drays  and  wagons,  the  munic- 
ipality can  be  called  on  to  compensate  the 
property  holder  who  shows  that,  while  he 
was  not  damaged  by  the  construction  of  the 
street  years  before,  the  increased  noise  and 
dust  have  depreciated  the  market  value  of 
his  residence?  These  annoyances  flow  from 
the  operation  of  the  street,  and  a  city  would 
be  liable  therefor,  if,  under  like  circum- 
stances, a  railroad  is  liable  for  the  dimin- 
ished value  of  near-by  property,  caused  by 
the  noise  and  smoke  arising  from  the  opera- 
tion of  the  road.  When  no  property  is  tak- 
en for  laying  out  a  street  or  building  a  rail- 
road, it  is  not  at  all  certain  that  the  opera- 
tion will  cause  depreciation,  nor,  if  so,  when 
and  to  what  extent.  Th^t  necessarily  de- 
pends on  the  character  of  the  vehicles  used, 
as  well  as  the  extent  of  travel  on  the  high- 
way or  the  railway.  Such  depreciation  may 
never  come;  it  may  come  soon;  it  may  be 
delayed  for  years.  When  it  does  come,  it 
may  be  more,  and  it  may  be  less.  If  plain- 
tiff is  entitled  to  compensation  arising  from 
conveniences  and  annoyances  arising  from 
smoke,  then  the  amount  of  smoke  is  an  im- 

Sortant  factor  in  the  calculation.  But  that 
epends,  not  only  on  the  amount  of  business 
and  character  of  machinery,  but  on  the  qual- 
ity of  fuel  used.  Will  it  be  hard  coal,  soft 
cotA,  or  wood,  or  will  these  be  varied  from 
year  to  year,  or  will  the  company  use  animal 
power  or  electricity?  The  amount  of  noise 
will  depend  on  the  kind  of  engines  and  cars, 
and  be  largely  influenced  by  the  amount  of 
business.  And  the  amount  of  both  noise  and 
smoke  reaching  the  plaintiff's  premises  will 
be  lessened  by  the  erection  of  buildings  be- 
tween it  and  the  freight  yard,  and  increased 
if  such  structures  should  bum  down.  In  the 
first  place,  the  market  value  may  not  be  de- 
preciated at  all  by  these  influences;  and  to 
attempt  to  say  that  it  will  be  depreciated 
when  the  fact  may  turn  out  to  the  contrary, 
and  then  to  say  when  and  for  how  long  the 
depreciation  may  exist,  and  next  to  deter- 
mine how  much  these  indeflnite  and  fluctuat- 
ing elements  will  affect  the  market  price,  is 
to    "multiply   uncertainty  by  uncertainty." 
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And  this  view  has  been  announced  in  the 
Marchant  Case,  119  Pa.  541,  13  Atl.  600, 
where  the  court  said:  "The  constitutional 
provision  was  only  intended  to  apply  to  such 
injuries  as  are  capable  of  being  ascertained 
at  the  time  the  works  are  being  constructed 
or  enlarged,  for  the  reason,  among  others, 
that  it  requires  payment  to  be  made  there- 
for, or  security  to  be  given,  in  advance.  This 
is  only  possible  where  the  injury  is  the  re- 
sult of  the  construction  or  enlargement.  For 
how  can  injuries  which  flow  only  from  the 
future  operation  of  the  road,  and  which  may 
never  hapi>en,  be  ascertained  in  advance,  and 
compensation  made  therefor?"  Our  general 
condemnation  law,  as  found  in  the  Civil 
Code,  also  shows  that  the  damages,  both  di- 
rect and  consequential,  which  are  recovers^ 
ble,  are  those  arising  from  the  construction 
of  the  works,  from  some  visible  and  physi- 
cal interference  with  a  specific  piece  of  prop- 
erty, or  with  some  specific  right  or  use  con- 
nected therewith,  and  capable  of  exact  de- 
scription; for  the  company  is  required  to 
notify  the  owner  what  property  or  easement 
or  franchise  it  proposed  to  take  or  damage. 
Civil  Code,  S  4658.  The  contention  of  the 
plaintiff  would  lead  to  the  conclusion  that 
everyone  within  the  circle  affected  by  noise 
or  smoke  was  entitled  to  notice,  though  it 
would  be  impossible  to  say  how  far  that  cir- 
cle might  extend  before  the  road  was  con- 
structed, or  how  far  it  might  be  enlarged  or 
diminished  after  the  road  was  in  operation; 
and  that  each  member  of  the  community 
could  recover  his  share  for  this  public  an- 
noyance, though  the  rule  is  that  for  public 
annoyances  and  inconveniences  one  property 
holder  has  no  cause  of  action.  The  property 
must  be  depreciated  in  value  by  being  de- 
prived of  some  right  or  user  or  enjoyment 
growing  out  of  and  appurtenant  to  his  es- 
tate as  a  direct  consequence  of  the  construc- 
tion of  the  public  improvement.  Pause  v. 
Atlanta,  98  Ga.  98-100,  26  S.  E.  489.  "It 
is  in  connection  with  taking  private  prop- 
erty that  'damaging*  it  is  used  in  the  Con- 
stitution." Bacon  v.  Walker,  77  Ga.  339. 
We  understand  it  to  be  conceded  that,  ac- 
cording to  our  own  cases  and  the  weight  of 
authority,  there  must  be  some  physical  in- 
terference with  property,  or  with  property 
rights,  in  order  to  recover.  But  it  is  claimed 
that  noise  and  smoke  amount  to  such  physi- 
cal invasion;  if  so,  a  recovery  may  be  had 
for  slight  noises,  or  for  insignificant  parti- 
cles of  smoke.  True,  the  damages  in  such 
cases  may  be  only  one  cent;  but,  inasmuch 
as  no  one  has  the  rif^ht  to  physicslly  invade 
the  property  of  another,  there  can  always  be 
some  recovery,  no  matter  how  insignificant 
or  harmless  the  invasion  may  be.  For  a 
harmless,  but  unlawful,  invasion  in  tres- 
passing upon  land  by  walking  across  a  field 
a  plaintiff  could  always  recover  at  least  nom- 
inal damages.  It  is  an  unlawful  invasion. 
And,  if  noise  and  smoke  amount  to  a  physi- 
cal invasion,  a  plaintiff  would  have  the  same 
right  to  recover  for  the  nominal  damages 
occasioned  thereby.  Yet  we  apprehend  that 
no  one  would  claim  there  could  be  a  recovery 
for  such  physical  invasions  by  harmless  noise 
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and  barely  perceptible  imoke,  and  for  the 
reason  that  noiee  and  smoke  do  not  physical- 
ly invade  a  right  of  property.  If,  then,  the 
liability  for  £image8  caused  by  smoke  and 
noise  cannot  be  based  upon  the  theory  of  a 
physical  invasion,  it  must  be  governed  by 
the  law  of  nuisance.  And  many  and  conclu- 
sive authorities  may  be  cited  to  establish 
that  a  plaintiff  can  recover  damages  caused 
by  noise  and  smoke  sufficient  in  volume  to 
amount  to  a  nuisance;  but  noise  and  smoke 
per  ae  give  no  cause  of  action.  As  noise  and 
smoke  affect  the  eye,  ear,  or  the  sense  of 
smell,  they  would  seem  materially  to  be  in- 
cluded among  annoyances  and  inconveniences 
to  person,  rather  than  injuries  to  property. 
Mygatt  v.  Qoetohin%,  20  Ga.  358;  Central  R. 
Co,  V.  Engliah,  73  Oa.  366.  They  do  not 
seem  to  be  treated  as  technical  trespasses 
against  property.  Wood,  Nuisances,  p.  107 ; 
20  Am.  &  Eng.  Enc.  Law,  p.  570.  If  they 
be  injuries  to  persons,  of  course  they  are  not 
included  within  the  provision  of  the  Con- 
stitution as  to  the  payment  of  damages  to 
property.  It  is,  however,  unnecessary  fi- 
nally to  determine  here  whether  they  are 
wrongs  against  person  or  property,  or  both, 
for  in  either  case  it  must  be  admitted  that 
smoke  and  noise  give  rise  to  no  cause  of  ac- 
tion unless  they  create  a  nuisance.  If,  then, 
a  recovery  is  dependent  upon  proof  of  the 
existence  of  noise  and  smoke  sufficient  to 
create  a  nuisance,  the  law  applicable  to  nui- 
sances must  be  enforced.  While  the  state 
primarily  owns  the  highway,  and  can  au- 
thorize the  use  thereof  by  railroads,  and 
tliereby  legalize  what  would  else  be  a  nui- 
sance in  the  streets,  many  courts  have  doubt- 
ed whether  any  charter  could  legalize  a  nui- 
sance which  damages  private  property.  Bal- 
timore  d  P.  R.  Co.  v.  Fifth  Baptist  Church, 
108  U.  S.  332,  27  L.  ed.  744,  2  Sup.  Ct  Rep. 
710;  BttfTfM  V.  Columhua,  105  6a.  45,  31 
S.  E.  124;  Western  d  A,  R,  Co,  v.  Cow,  93  Ga. 
561,  20  S.  E.  68.  And  where  a  party  is  con- 
victed of  maintaining  a  nuisance,  the  judg- 
ment may  direct  its  abatement  {Vason  v. 
South  Carolina  R,  Co,  42  Ga.  637 ) ,  and  the 
same  may  often  be  done  in  a  suit  for  dam- 
ages, or  proceedings  for  injunction  (Wood, 
Nuisances,  p.  876;  Macon  v.  Harris,  75  Qa. 
772  [Syl.,  point  2]).  In  fact,  the  law  al- 
ways contemplates  that  a  nuisance  is  to  be 
abated.  The  payment  of  damages  is  gen- 
erally a  mere  soiatium  for  past  injuries,  not 
an  authority  to  continue  the  wrong;  and 
often  "persons  who  come  to  the  nuisance"  are 
entitled  to  damages,  and  sometimes  to  an  in- 
junction. Central  R,  Co,  v.  English,  73  Ga. 
366;  16  Am.  &  Eng.  Enc.  Law,  p.  934.  In 
many  cases  neither  prescription  nor  the  stat- 
ute of  limitations  affords  protection  to  the 
party  maintaining  the  nuisance.  Augusta 
v.  Lombard,  101  Ga.  727,  28  8.  B.  994.  We 
do  not  say  that  anyone  maintains  these 
views,  but,  if  a  railroad  is  a  nuisance,  we 
would  be  logically  driven  to  apply  to  such 
cases  the  law  of  nuisance,  and,  on  the  theory 
that  nuisances  cannot  be  legalized,  the  judg- 
ment would  not  only  include  payment  for 
past  damages,  but  provide  for  an  abatement. 
The  courts  would  have  to  enforce  the  princi- 
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gle  that  for  successive  nuisances  there  can 
B  successive  liabilities,  and  deny  any  defense 
based  on  prescription  or  the  statute  of  limi- 
tations. So  that,  where  a  road  has  been 
built  since  1877,  if  a  citizen  should  there- 
after build  within  reach  of  the  noise,  smoke, 
and  vibrations,  and  his  house  be  thereby  ren- 
dered less  convenient— less  valuable — than  it 
otherwise  would  have  been,  he  could  recover 
for  such  diminution  in  value. 

We  must  not  lose  sight  of  the  fact  that 
there  is  no  hard  and  fast  line  separating  law- 
ful from  unlawful  occupations.  Society  ad- 
justs itself  to  changea  conditions,  and  so 
does  the  law.  Cutting  down  timber  was 
waste  at  common  law.  The  conditions  in 
this  country  were  exactly  reversed,  and  clear- 
ing up  land  in  many  instances  was  regarded 
as  an  improvement^  rather  than  waste.  The 
easement  to  light  and  air  was  a  valuable 
property  right  in  England;  but  without  the 
aid  of  statute,  and  to  meet  a  wise  public  pol- 
icy, the  doctrine  of  ancient  lights  has  been 
practically  abandoned  in  a  country  which 
was  more  interested  in  encouraging  the 
building  of  new  structures  than  in  preserv- 
ing the  right  of  one  owner  to  light  and  air 
coming  across  his  neighbor's  lot  There  are 
thousands  of  factories,  mills,  furnaces,  and 
other  plants  in  this  country  about  which  no 
complaint  has  ever  been  made  in  the 
courts  which  would  have  been  considered  nui- 
sances according  to  the  old  view  of  such 
structures.  Yet  around  them,  as  around 
railroads,  densely  populated  cities  have 
grown,  demonstrating  taat,  inatead  of  being 
harmful  and  injurious  nuisances,  they  are 
exactly  the  opposite.  Tet,  if  nuisances,  per- 
sons who  come  thereto,  and  build  near  ^, 
can  have  them  abated,  to  the  destruction  of 
the  community  depending  upon  their  exist- 
ence for  sunport  A  rigid  enforcement  of 
rules  and  definitions  announced  in  an  age 
that  knew  nothing  of  locomotives  and  blast 
furnaces  would  have  stopped  the  wheels  of 
commerce,  put  out  the  fires  of  furnaces,  and 
silenced  the  rattle  of  manufactories.  When, 
therefore,  we  see  houses  being  built  close  to 
the  line  of  railways,  and  the  very  building 
of  these  houses  changing  the  farm  into  a  vil- 
lage and  the  village  into  a  city;  when,  as 
said  by  Judge  McCay  {Coast  Line  R,  Co.  v. 
Cohen,  50  Qa.  462  [3] )  in  a  street-railroad 
nuisance  case,  all  experience  shows  that  cit- 
ies are  every  day  more  and  more  anxious  for 
them ;  when  we  see  that  people  ride  on  rail- 
roads, sleep  in  their  rapidly  moving  cars,  and 
voluntarily  build  and  live,  in  city  and  coun- 
try, near  the  line  where  cars  move  day  and 
night, — ^we  are  forced  to  hold  that  they  are 
not  nuisances,  despite  the  frequent  inconven- 
ience and  annoyance  caused  by  their  lawftil 
operation.  This  line  of  reasoning  is  fully 
borne  out  by  the  case  of  Ruff  y.  PhUlips,  50 
Ga.  133,  in  which  the  court  goes  further, 
even,  than  we  might  be  personally  willing  to 
follow.  A  similar  line  of  reasoning  was 
adopted  in  an  earlier  case  in  this  court, 
where,  speaking  on  an  application  to  enjoin 
the  building  of  a  steam  planing  mill,  Chief 
Justice  Lumpkin  said  that  it  would  not  be 
a  nuisance.    "The  only  sense  it  will  offend 
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will  be  that  of  hearing.    And  we  know  of 
no  sound,  however  disoordant,  that  may  not, 
by  habit,  be  converted  into  a  lullabv,  except 
the  braying  of  an  ass,  or  the  tongue  of  a 
scold.    .    .    •    All  persons  purchase  town 
lota  in  yiew  of  the  poesible  purposes  to  which' 
they  may  be  appropriated.    And  if  it  be  true 
that  the  risk  from  exjposure  will  increase  the 
insurance,    ...    it  cannot  be  denied  that 
it  will  be  more  than  counterbalanced  by  the 
enhanced  value  of  property,  produced  by  the 
prosperity  of  the  city,  occasioned  by  the  es- 
tablishments.   It  is  suicidal  to  oppose  them. 
There  is  too  much  that  is  fanciful  and  con- 
jectural in  the  evils  and  dangers  which  are 
menaced.    Be  this  as  it  may,  you  may  as 
well  attempt  to  stop  up  the  mouth  of  Vesu- 
vius as  to  arrest  the  application  of  steam  to 
machinery  at  this  day."    Mygati  v.  Ooet- 
ehins,  20  Gra.  368.    OUier  cases    might   be 
cited  to  the  same  effect,  but  none  put  the  ar- 
gument stronger  than  the  trial  judge  in  Bell 
V.  Ohio  d  P.  R,  Co,  26  Pa.  175,  64  Am.  Dea 
687.    The  affirmance  was  by  a  divided  court, 
and  it  may  not,  therefore,  be  an  authorita- 
tive decision,  but  the  opinion  can  stand  on 
the  force  and  clearness  of  its  reasoning.    The 
application  was  to  enjoin  an  unlawful  inva- 
sion of  plaintiff's  right  of  commons,  and  to 
abate  a  public  and  private  nuisance,  caused 
by  the  maintenance  of  freight  yards  and  the 
storage  and  moving  of  cars  therein.    It  does 
not  appear  that  defendants  create  any  more 
noise  or  confusion  than  is  usual  or  custom- 
ary, or  than  is  necessary  and  unavoidable  in 
carrying  on  the  business  of  their  road.    To 
deny  them  the  use  of  their  road  would  be  in 
effect  to    exclude    all    railroads    from    our 
cities;  to  stop  all  machinery,  of  every   de- 
scription, driven  by  steam ;  to  stop  all  public 
Diarxets  which    produce  noise,  and   disturb 
the  citizens  residing  adjacent  thereto;  and 
restrain  the  use  of  coal  because  of  the  in- 
tolerable annoyances  occasioned  by  its  smoke. 
We  live  in  an  age  and  country  of  progress. 
New  branches   of   business    are   constontly 
springing  up  on  every  hand.    The  unparal- 
leled increase  in  agriculture,  commerce,  and 
manufactures   demands   increased    facilities 
in    travel    and  transportation.    These  and 
many  other  considerations  require  the  modi- 
fication of  former  rules,  and  judicious  appli- 
cation of  the  expansive  principles  of  the  com- 
mon law  to  the  altered  conditions  of  the 
country  and  the  necessities  of  the  public. 
The  common  law  is  said — and  with  great 
truth — to  be  the  perfection  of  human  reason. 
It  18  the  embodied  justice  and  wisdom  of  each 
successive  age,  molded  and  formed  into  a 
system  adapted  to  the  habits  and  wants  of 
the  current  times.    These  remarks  are  made 
for  the  purpose  of  showing  that  what  would 
at  one  time  have  been  held  to  be  a  nuisance 
might  not,  and  probably  would  not,  be  so 
considered  now.    Private  interests  and  com- 
fort must  often  yield  to  public  necessity  or 
convenience.    If  the  company  had  authority 
to  make  their  road,  they  are  entitled  to  tho 
ordinary  and  necessary  uses  of  their  posi- 
tion, and  would  not  be  responsible  for  any 
unavoidable  annoyances  or  disturbances  such 
uses  might  cause.    While  holding    that  a 
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lawfully  oonstrucied  and  lawfully  operated 
railroad  is  not  a  nuisance,  we  are  very  far 
from  holding  that  it  may  not  be  so  operated 
in  streets  or  on  its  private  property  as  to  be- 
come a  nuisance,  uailroad  companies  may 
use  defective  engines,  which  scatter  unneces- 
sary quantities  of  sparks,  cinders,  and 
smoke;  at  improper  times,  and  in  an  unneces- 
sanr  manner,  they  mav  sound  their  whistles, 
and  blow  off  stesim;  they  may  maintain  cat- 
tle yards  in  filthy  conditions;  they  may 
maintain  coal  chutes  and  roundhouses  at  im- 
pri>per  places,  and  operate  them  so  careless- 
ly and  noisily  as  to  create  a  nuisance.  But 
when  they  do  so  they  will  get  no  protection 
from  their  charter,  for  the  legislature  does 
not  le^lize  nuisances,  whel£er  they  are 
maintained  b^  manufacturing  companies, 
railroads,  municipalities,  or  private  individ- 
uals. 

It  has  been  suggested  that  under  our  rul- 
ing in  this  case  a  railroad  might  so  conduct 
its  business  as  to  render  near-by  property 
uninhabitable,  drive  the  owner  from  his 
dwelling,  and  absolutely  destroy  its  value. 
When  such  a  case  arises,  the  owner  would 
not  be  without  redress;  and  that,  too,  wheth- 
er the  road  had,  in  the  first  instance,  con- 
demned the  land,  and  paid  damages,  or  not. 
Payment  of  damages  presupposes  a  subse- 
quent lawful,  usual,  and  ordinary  operation, 
not  the  creation  of  a  nuisance.  But  the 
courts  can  certainly  take  judicial  cognizance 
that  the  lawful  operation  of  a  railroad  does 
not  render  property  uninhabitable,  nor  drive 
the  owner  from  his  premises.  The  unlawful 
use  may  do  so,  and  for  such  unlawful  use  the 
law  not  only  awards  damages,  but  it  ad- 
judges that  t^e  nuisance  shall  be  abated ;  but 
it  has  no  remedy  for  the  diminution  in  value 
occasioned  by  the  lawful  use  of  adjacent 
property,  whether  that  use  is  by  a  railroad, 
or  a  factory,  or  the  erection  of  some  unsight- 
ly, but  lawful,  structures.  Central  R,  Co. 
V.  English,  73  Ga.  366 ;  Western  d  A.  R.  Co, 
V.  Cow,  93  Ga.  561,  20  S.  E.  68;  Butler  v. 
ThonuieviUe,  74  Ga.  670;  Georgia  Chemioal 
etc,  Co,  V.  Colquitt,  72  Ga.  172.  The  marked 
difference  between  the  lawful  and  the  unlaw- 
ful use  of  railroad  property,  and  the  different 
consequences  flowing  therefrom,  are  discussed 
m  Baltimore  d  P,  R.  Co,  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  27  L.  ed.  739,  2  Snn. 
Ct.  Rep.  719. — an  instructive  and  weighty 
authority.  There  the  company's  roundhouse 
was  located  close  to  the  church  building.  In 
this  roundhouse  many  engines  were  housed, 
cleaned,  fired  up,  steam  blown  off, — the  act  of 
blowing  off  steam  frequently  occupying  from 
five  to  fifteen  minutes:  hammering  noises 
were  made  in  the  workshop;  and  other 
wrongs  committed,  including  the  building  of 
sixteen  smokestacks,  lower  than  the  church 
windows,  and  so  placed  that  the  smoke  there- 
from poured  directly  into  the  audience  room. 
"The  engine  house  and  repair  shops  as  they 
were  used  by  the  railroad  company  were  a 
nuisance  in  every  sense  of  the  term,  and 
the  liability  of  the  company  to  respond 
for  damages  was  not  affected  by  its  corpo- 
rate character."  The  court  thereupon  laid 
down  and  applied  the  law. of  nuisance,  whol- 
ly independent  of  the  question  of  "taking  or 
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dammging  property  for  public  use;"  but  it 
distinctly  recognized  that,  so  far  as  the  usu- 
al and  necessary  noises  which  were  occa- 
sioned by  the  operation  of  the  railroad,  as 
such,  and  in  the  performance  of  its  public 
duty,  a  property  owner  could  not  recover. 
Justice  Fiela  says:  "Undoubtedly  a  railway 
over  the  public  highways,  .  .  .  includ- 
ing the  stieets,  .  .  .  may  be  authorized 
by  Congrees,  and  if,  when  used  with  reasona- 
ble care,  it  produces  only  that  incidental  in- 
convenience which  unavoidably  follows  the 
additional  occupation  of  the  streets  by  its 
cars,  with  the  noises  and  disturbances  neces- 
sarily attending  their  use,  no  one  can  claim 
that  he   is   incommoded.    Whatever  conse- 

?[ueutial  annoyance  may  necessarily  follow 
rom  the  running  of  cars  on  the  road  with 
reasonable  care  is  damnum  absque  injuria. 
The  private  inconvenience  in  such  case  must 
be  suffered  for  the  public  accommodation." 
If  the  company  would  not  be  liable  for  oper- 
ating its  cars  in  the  usual  and  ordinary  man- 
ner in  the  street,  it  surely  would  not  be  lia- 
ble for  the  same  sort  of  operation  when  it 
moved  the  cars  out  of  the  street  upon  its 
private  property.  This  case  seems  to  be  di- 
rectly in  point,  and  to  sustain  several  of  the 
propositions  hereinbefore  announced, — ^that 
the  consequential  damages  are  damnum  abs- 
que injuria;  that  one  cannot  recover  for 
noises  necessarily  attending  the  proper  use 
of  a  railroad;  that  the  private  business  of  a 
railroad  may  be  so  conducted  as  to  create  a 
nuisance;  and  that,  when  the  nuisance  ex- 
ists, the  law  of  nuisance  is  to  be  applied,  and 
not  the  law  as  to  taking  and  damaging  pri- 
vate property  for  public  use.  The  company 
had  no  roundhouse,  machine  shop,  or  struc- 
ture at  tliis  point.  These  were  the  freight 
yards  immediately  adjoining  its  depot,  where 
the  public  was  served  by  it  as  a  carrier.  The 
evidence  does  not  show  any  unlawful,  im- 
proper, or  unusual  noise,  smoke«  or  move- 
ment of  cars;  therefore  it  could  not  have 
been  a  nuisance.  In  fact,  the  petition  does 
not  allege  that  it  was  a  nuisance. 

But  it  is  said  that  these  views  can  only  bo 
correct  as  applied  to  chartered  companies; 
that  an  unincorporated  railroad  is  a  nuisance 
per  se,  and  the  owner  thereof  liable  for  all 
damages  which  such  nuisance  occasions;  and 
therefore  the  same  liability  attaches  to  a 
chartered  railroad,  inasmuch  as  the  Consti- 
tution preserves  the  common-law  right  of  ac- 
tion, and  makes  the  company  liable  to -the 
same  extent  and  for  the  same  acts  as  a  pri- 
vate individual  would  be.  And  1  Elliott, 
Railroads.  S  If  does,  at  first  blush,  seem  to 
sustain  the  position,  for  it  is  there  said: 
Where  a  private  person  operates  "a  railroad 
without  leffislative  authority,  it  will  be  at 
the  risk  of  being  held  liable  for  maintaining 
a  nuisance,  or  for  injuries  caused  by  the 
operation  of  the  road."  1  Wood,  Railroads, 
9  2;  10  Am.  &  Eng.  Enc.  Law,  Railroads. 
Except  Queen  v.  Train,  2  Best  k  S.  640, — a 
nisi  prius  case,  to  which  we  have  had  no  ac- 
cess.— ^we  have  examined  all  the  other  au- 
thorities cited,  and  find  that  they  do  not  sus- 
tian  the  text.  All  of  them  refer  to  instances 
where  railroads,  without  warrant  of  law, 
were  laid  on  highways  or  alleys.  Certainly 
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an  unauthorised  use  of  the  highways  is  a 
nuisance,  whether  it  be  by  a  private  person 
or  an  incorporated  railroad.    "When  a  rail- 
road authorized  to  be  made  at  one  place  is 
made  at'  another,  it  is  a  mere  nuisance  on 
every   highway   it   touches   in    its    ill^al 
course"     {Com,  v.  Erie  d  N.  E.  R.  Co,  27 
Pa.  339 ) ;  not  on  the  private  property  be- 
tween the  highways.    See  also  Kavanagh  v. 
Mobile  d  G.  R,  Co,  78  Qa.-271,  2  S.  E.  636,  7S 
Ga.  804,  4  S.  E.  113 ;  Macon  v.  Harris,  75  Ga. 
771,  73  Ga.  428;  Savannah  d  W,  R.  Co.  v. 
Woodruff,  86  Ga.  98, 13  S.  K  156  (Syl.,  point 
2).    The  excavation  of  the  roadway,  laying 
of  cross-ties  and  rails,  movement  of  cars, 
frightening  of  animals,  and  obstruction  of 
the  streets,  besides  the  physical  invasion  of 
the  property  holders'  easements,  and  the  in- 
terference with  their  means  of  ingress  and 
^ress,  create  a  nuisance  which  is  wholly  in- 
dependent of  the  amount  of  noise  and  smoke. 
If  the  cars  be  run  ever  so  noiselessly  by 
steam,  horse  power,  cables,  compressed  air, 
or  electricity,  the  result  is  the  same.     The 
gist  of  the  nuisance  is  the  obstruction  of  the 
highway.     But  the  many  cases  which  rule 
that  an  unauthorized,  and  therefore  unlaw- 
ful, use  of  the  highway  is  a  nuisance,  fall  far 
short  of  ruling  that  a  railroad  on  private 
property,  and  operated  in  the  usual  method, 
constitutes  a  nuisance  per  se,  so  as  to  en- 
title near-by  property  owners  to  have  the 
business  abated,  or  recover  damages  from  the 
usual  and  necessary  noises  and  moonvenien- 
ces  resulting  from  its  operation.     There  are 
countless  switches  and  private  tracks  on  pri- 
vate property  running  to  and  from  factories, 
coal  mines,  stone  quarries,  mills,  and  ware- 
houses in  daily  use  all  over  the  country,  and. 
so  far  as  we  have  found,  they  are  not  treated 
as  nuisances.  Many  miles  of  lumber  roads  in 
this  state  on  private  property  are  operated 
by  private  owners,  and  they  seem  to  be  with- 
in the  purview  of  the  statute  enacted  for  tiie 
protection  of  railroads.     Hodge  v.  State,  82 
Ga.  643,  9  S.  E.  676.    While  this  case  does 
not  call  for  a  ruling  as  to  the  status  of  pri- 
vate roads,  it  is  proper,  in  view  of  the  argu- 
ment, to  consider  whether  they  arc  nuisances 
per  se.    It  certainly  is  not  unlawful  for  a 
private  citizen  to  own  and  operate  a  railway 
on  his  own  land.     Pierce,  Railroads,  2;   1 
Rorer,  Railroads,  8.    And  we  have  found  no 
case  holding  that  a  railroad  on  private  prop- 
erty is  a  nuisance  per  se.    On  the  contrary, 
a  number  of  cases  expressly  hold  that  they 
are  not  nuisances  per  se.    "Railroads  in  cit- 
ies or  towns  cannot,  with  propriety,  be  termed 
nuisances.    They  are  decided  not  to  be  such 
in   numerous   cases,  both  by    English  and 
American  courts."     Geiger  v.  Filor,  8  Fla 
332,  cited  in  Raivdall  ▼.  Jacksonville  Street 
R.  Co,  19  Fla.  409.    To  the  same  effect,  BeU 
V.  Ohio  d  P.  R.  Co,  25  Pa.  161,  64  Am.  Dec. 
687;  Hentz  ▼.  Long  Island  R.  Co.  18  Bart). 
646 ;  Di-ake  v.  Hudson  River  R.  Co.  7  Barb. 
508 ;  and  other  cases  cited  in  6  Rapal je  &  M. 
Railway    Dig.    886  (2).     Several    Georgia 
cases  afford  some  intimations  to  the  same 
effect,  though  the  exact  question  was  not  in- 
volved.    Atlanta  d  F.  R.  Co.  v.  Kimberly,  87 
Ga.  169, 13  S.  E.  277 ;  Hanbury  v.  Woodtoard 
Lumber  Co,  98  Ga.  54,  26  S.  E.  477;  Bast 
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Tennessee,  V.  d  O.  B.  Co,  y.  Boardman,  96 
6a.  359,  2S  S.  E.  403;  Coast  Line  R,  Co,  v. 
Cohen,  50  Ga.  451 ;  to  which  may  be  added 
the  MarcKant  Case,  whidi,  in  effect,  really 
decides  the  exact  point,  for  the  court  there 
said:  This  brings  us  to  the  question  wheth- 
er,  in  case  a  natural  person  were  the  owner 
of  this  road,  operating  it  in  the  manner  the 
defendant  company  is  doing,  he  would  be  re- 
sponsible to  the  plaintiff  m  damages.  We 
answer  this  question  in  the  negative.  He 
would  not  be  responsible,  for  the  reason  that 
he  would  have  a  riffht  to  the  reasonable  use 
and  enjoyment  of  his  property;  and  if,  in 
such  use,  without  n^ligenoe  or  malice,  a 
loss  unavoidably  falls  on  his  neighbor,  he  is 
not  liable  in  damages  therefor.  If  the  con- 
struction contended  for  be  correct,  then  we 
have  a  liability  imposed  upon  corporations 
in  the  operation  of  their  works  which  is  not 
now,  and  never  has  been,  imposed  upon  indi- 
viduals. No  principle  of  law  is  better  set- 
tled than  that  a  man  has  a  right  to  the  law- 
ful use  and  enjoyment  of  his  property,  and 
that  if,  in  the  enjoyment  of  sucn  right,  with- 
out n^ligence  or  malice,  an  inconvenience 
or  Joss  occurs  to  his  neighbor,  it  is  damnum 
absque  injuria.  This  must  be  so,  or  every 
man  would  be  at  the  mercy  of  his  neighbor 
in  the  use  and  enjoyment  of  his  own.  The 
rightful  use  of  one^s  own  land  may  cause 
damage  to  another  without  any  legal  wrong. 
It  is  not  contended  that  the  injuries  of  which 
plaintiff  complains  are  in  any  degree  the  re- 
sult of  the  negligence  or  unskilled  operation 
of  defendant's  road.  On  the  contrary,  the 
company  has  expended  many  dollars  to  ena- 
ble it  to  convey  its  passengers  and  freight  in- 
to the  heart  of  the  city.  It  might  have 
hauled  its  enormous  freights  in  carts  or 
drays,  and  no  one  would  have  had  a  legal 
cause  of  complaint,  although  it  is  easy  to  see 
that  the  condition  of  the  property  owners 
would  have  been  far  more  intolerable  than  it 
is  at  present.  If  a  natural  person  were  the 
owner  of  this  road,  and  were  operating  it  in 
the  manner  the  company  is  now  doing,  he 
would  not  be  responsible,  since  he  would 
have  the  right  to  the  reasonable  use  and  en- 
joyment of  his  property.  The  necessities  of 
a  railroad,  the  character  of  its  business, 
compel  it  to  seek  the  heart  of  a  great  city. 
This  is  as  much  for  the  convenience  of  the 

Sublic  as  for  its  own  use,  because  it  is  in  the 
irect  line  of  its  duty,  whether  that  duty  be 
ferformed  by  a  corporation  or  an  individual. 
t  is  a  part  of  the  lawful  use  and  enjoyment 
of  property,  and,  when  it  is  done  without 
negligence,  entails  no  l^al  liability  therefor. 
Marohant  Case,  119  Pa.  541,  13  Atl.  690,  Af- 
firmed in  153  U.  6.  380,  38  L.  ed.  751, 14  Sup. 
Ct.  Rep.  894.  Railroads  not  only  seek  cen- 
ters of  large  oities  for  convenience  of  the 
public  and  their  own  profit,  but  they  are  left 
without  option  in  the  matter.  Their  route 
.  and  the  width  of  the  right  of  way  are  fixed 
by  charter,  and  depots  and  depot  yards  must 
necessarily  be  contiguous  to  the  main  line. 
So  that  it  is  impossible  for  the  company  to 
act  on  the  suggestion  on  the  authority  of 
BalUmore  rf  P.  R.  Co.  v.  Fifth  Baptist 
Church,  108  U.  S.  317,  27  L.  ed.  739,  2  Sup. 
Ct.  Rep.  719,  where  the  court,  after  deciding 
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that  a  roundhouse  was  a  nuisance,  snid,  if 
the  nuisance  could  not  be  abated,  the  plant 
must  be  located  elsewhere.  Changing  the  lo- 
cation of  a  roundhouse  might  be  feasible,  but 
changing  the  main  line  and  adjuncts  to  the 
main  line  stands  on  a  different  footing.  Lo- 
cation ol  the  route  by  charter  also  nuikes  it 
impossible  to  sustain  the  position  that  the 
wrongful  act  consists  in  the  selection  of  the 
place  where  the  plant  is  being  operated.  In 
itself  it  cannot  be  wrong  for  the  road  to  do 
tliat  which  it  is  required  by  law  to  do.  Nor 
can  it  be,  as  suggested,  that,  because  the 
tniin  movement  is  greater  in  a  freight  yard 
than  along  the  main  line,  the  company  would 
be  liable  for  decrease  in  value  caused  by  con- 
stant movement  of  trains,  and  yet  not  liable 
for  the  diminution  in  value  caused  by  the 
less  frequent  movement  on  the  main  line  and 
in  the  country.  The  character  and  legal 
complexion  of  the  company's  act  is  not  af- 
fected by  the  amount  of  business  done  by  it. 
*If  tiie  act  complained  of  is  unlawful,  or  a 
nuisance,  it  is  liable.  If  the  act  is  not  a 
nuisance,  and  not  unlawful,  it  is  not  liable, 
unless  there  is  some  invasion  of  plaintiff's 
right. 

We  have  thus,  at  considerable  length,  giv- 
en the  reasons  for  our  decision,  and,  on  ac- 
count of  the  importance  of  the  question,  in- 
stead of  giving  mere  citations,  have  departed 
from  our  usual  rule,  and  made  frequent  and 
lengthy  quotations  from  the  authorities. 
We  cannot  do  better  than  conclude  with  a 
final  quotation  from  Carroll  v.  Wisconsin  C. 
R.  Co,  40  Minn.  168,  41  N.  W.  661,  where,  in 
speaking  of  railroads  being  a  public  necessi- 
ty, the  court  says:  Operating  them  in  the 
most  skilful  and  careful  manner  causes  to 
the  public  incidental  inconveniences,  such  as 
noise,  smoke,  cinders,  vibrations  of  the 
ground,  inconvenience  by  interference  with 
travel  at  crossings,  and  the  like.  One  per- 
son may  suffer  more  from  these  than  anotner. 
For  instance,  one  whose  premises  lie  within 
100  feet  of  the  railroad  will  feel  the  incon- 
venience in  a  greater  degree  than  one  whose 
premises  are  at  a  distance  of  1,000  feet,  and 
one  who  has  to  pass  many  times  over  it  suf- 
fers more  than  one  who  seldom  has  occasion 
to  pass  it.  But  the  difference  is  only  in  de- 
gree, not  in  kind.  Such  inconveniences  are 
common  to  the  public  at  large.  If  each  per- 
son has  a  right  of  action  for  such  inconven- 
iences, it  would  go  far  towards  rendering  the 
operation  of  railroads  practically  impossible. 

While  there  are  several  grounds  in  the 
motion  for  new  trial,  the  foregoing  princi- 
ples cover  the  controlling  one  in  the  case, 
and  we  deem  it,  therefore,  unnecess&ry  to 
discuss  them.  If  we  are  right  in  the  opin- 
ion, it  follows  that  the  judgment  refusing  a 
new  trial  must  be  affirmed,  although  imma- 
terial errors  may  have  been  committed  dur- 
ing the  trial.  ^ 

Judgment  affirmed. 

All  the  Justices  concur,  except  IiumpklA, 
P.  J.,  and  Lewis,  J.,  dissenting. 

Iiumpkin,  P.  J.,  dissenting: 
After   anxious   and   carefm   deliberation, 
Mr.  Justice  Lewis  and  myself  were  unable  to 
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concur  in  the  Judgment  rendered  by  the  court 
in  this  case.  He  has,  in  the  opinion  which 
follows,  stated  the  reasons  upon  which  our 
dissent  is  based. 

Xiewis,  J.,  dissenting: 

The  ri^ht  to  exercise  the  power  of  eminent 
domain  is  inherent  in  sovereignty,  and  has 
been  very  properly  defined  to  be  "the  right  or 
power  of  a  sovereign  state  to  appropriate 
private  property  to  particular  uses  for  the 
purpose  of  promoting  the  general  welfare/* 
Lewis,  Em.  Dom.  8  1-  It  embraces  all  cases 
where  the  property  of  a  private  individual 
is  taken  by  authority  of  the  state  for  the 
purpose  of  being  devoted  to  some  particular 
use,  either  by  the  state  itself  or  by  a  corpora- 
tion, public  or  private,  or  by  a  private  citi- 
zen. It  differs  very  materially  from  the  ex- 
ercise of  the  taxing  power.  Taxes  are  im* 
posed  upon  the  people  lipon  s<Nne  just  basis 
of  apportionment,  and  are  exacted  from  indi- 
viduals for  their  respective  shares  of  contri-' 
bution  to  a  public  burden.  But  when  private 
property  is  taken  for  a  public  purpose  by  an 
exercise  of  the  power  of  eminent  domain,  it 
is  not  appropriated  as  the  owner's  share  of 
contribution  to  a  public  burden,  but  as  so 
much  over  and  above  his  share.  To  forcibly 
seize  the  property  of  an  individual  without 
compensation  would  be  manifestly  unjust 
and  oppressive,  and  hence  it  is  that  all  just 
governments  make  provision  for  compensa- 
tion of  the  owner  of  private  property  that  is 
taken  for  the  benefit  of  the  public.  Corpora- 
tions, as  well,  as  individuals,  usually  apply 
for  til  is  power  of  eminent  domain  for  their 
profit.  The  state  grants  the  power  in  con-* 
si  deration  of  the  convenience  and  advantage 
to  the  public.  It  would,  indeed,  be  a  very 
unwise  and  unjust  government  that  would 
compel  an  individual,  without  his  consent,  to 
surrender  and  sacrifice  his  property  in  order 
to  promote  either  the  interests  of  the  corpo- 
rators of  a  public  enterprise  or  the  public  at 
large.  So  keen  has  been  the  sense  of  wrong 
that  would  follow  the  exercise  of  such  power 
conferred  by  a  legislature  that  it  has  been 
seriously  questioned  by  some  very  able  ju- 
rists whether  such  action  on  the  part  of  a 
state  legislature  would  be  valid,  even  in  the 
absence  of  any  constitutional  limitation  or 
restriction  on  the  subject.  But  that  is  no 
longer  a  practical  question  in  this  country, 
for  every  state  in  the  Union  except  North 
Carolina  has  in  its  Constitution  mandatory 
provisions  requiring  compensation  to  be  paid 
to  owners  of  private  property  which  has  been 
seized  for  public  uses.  The  form  of  this  lim- 
itation in  nearly  all  the  Constitutions  of  the 
several  states  is  that  private  property  shall 
not  be  ''taken"  for  public  use  without  just 
compensation.  There  has  arisen  considera- 
ble conflict  of  authority  among  the  several 
courts  of  the  different  states  as  to  the  prop- 
er construction' to  be  placed  upon  the  word 
"taken,"  as  used  in  these  constitutional  pro- 
visions, some  of  the  authorities  limiting  the 
right  of  recovery  to  those  whose  property 
has  been  actually  seized  and  appropriated, 
while  others  have  given  a  more  liberal  con- 
struction to  this  word,  and  have  applied  it 
to  cases  where  property  has  not  been  actual- 
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ly  appropriated,  but  merely  injured  by  an 
invasion  of  some  property  right  of  the  owner 
physically  affecting  the  market  value  of  the 
property.  Viewed  from  the  standpoint  of 
simple  justice,  there  is  no  reason  whv  com- 
pensation should  not  be  allowed  in  the  one 
case  just  as  much  as  in  the  other.  Hie  peo- 
ple of  a  few  of  the  states,  doubtless  realizing, 
through  their  representatives  in  constitu- 
tional oonventicm  assembled,  the  great  hard- 
ship which  miffht  arise  by  a  strictly  literal 
construction  of  the  term  "taken,"  have  ex- 
pressly extended  the  right  to  compensaUoa 
to  owners  of  private  property  wuich  has  been 
injuriously  affected,  oy  adding  to  their  Con* 
stitution  a  provision  like  that  in  the  present 
Constitution  of  Georgia,  whidi  declares  that 
"private  property  shul  not  be  taken,  or  dam- 
aged, for  public  purposes,  without  just  and 
adequate  oompensatioa  being  first  paid." 
The  evident  purpose  of  our  fundamental  law 
on  this  subject  as  it  now  stands  is  to  compel 
those— ^whether  corporations,  companies,  or 
individuals — ^who  exercise  the  high  power  of 
eminent  domain  for  the  purpose  ci  carrying 
on  a  work  or  business  claimed  to  be  to  the 
public  advantage,  to  pay  the  entire  cost  of 
the  enterprise,  including  the  construction  of 
the  work,  and  all  damaffes  naturally  flowing 
from  the  operation  of  the  business.  A  part 
of  the  inevitable  cost  of  putting  on  foot  such 
an  enterprise  is  the  expense  of  comnensating, 
not  only  those  whose  property  has  been  actu- 
ally seized  and  appropriated,  but  also  those 
whose  property,  tnough  not  so  taken,  has 
been  injuriously  affected  and  lessened  in 
value.  The  introduction  into  the  lata-  Con- 
stitutions of  several  of  the  states  of  the 
words  "or  damaged"  has  given  rise  to  fur- 
ther differences  of  judicial  opinion;  some 
courts  contending  that  they  relate  only  to 
such  damages  as  would  have  been  recovera- 
ble at  common  law  in  the  event  the  wrongs 
complained  of  had  been  committed  by  an  in- 
dividual without  statutory  authority,  and 
other  courts  holding  that  they  refer  to  all 
damages  causing  a  diminution  in  the  value 
of  property,  whether  such  damages  were  re- 
coverable at  common  law  or  not.  The  ma- 
jority of  our  brethren  have,  in  the  (Hresent 
case,  adopted  the  first  view,  which  seems  to 
be  supported  by  a  great  weight  of  authority. 
We  will  not  attempt  to  ent^  upon  a  discus- 
sion of  the  relative  merits  of  these  two  eon- 
fiicting  views.  So  far  as  a  case  like  the 
present  is  concerned,  we  concede  that  the 
plaintiff  must  show  that  some  property  right 
of  his  has  been  injuriously  affected  by  the 
wrongs  complained  of  before  he  is  entitled  to 
recover.  The  word  "properly,"  however, 
should  not  be  restrictea  in  its  meaning  to 
such  things  merely  as  lands  and  tenements 
themselves,  nor  should  a  recovery  by  the  per- 
son aggrieved  be  limited  to  such  physical 
injuries  done  them  as  are  tangible  and  visi- 
ble to  an  ordinary  observer.  In  the  ordinary 
acceptation  of  the  term  "property,"  the  com- 
mon mind  generally  applies  it  only  to  such 
tangible,  material  things.  In  l^al  contem- 
plation, however,  they  may  be  regarded  more 
the  subject-matter  of  property  than  prop- 
ertv  itself.  To  say  the  least  of  it,  the  law  m 
jealously  guards  against  nnlawfial  interfer- 
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€nce  with  all  easements  and  riffhts  appurte- 
nant to  the  ownership  of  lands  as  it  does 
against  an  actual  invasion  of  or  trespass  up- 
on the  lands  themselves.  For  instance,  the 
owner  of  land  is  entitled  to  the  water  upon 
his  place  in  its  natural  state,  and  any  pollu- 
tion or  contamination  of  the  same  by  anoth- 
er, though  brought  about  by  acts  done  else- 
where t&n  on  the  premises  of  the  owner, 
will  give  a  right  of  action  for  damaffes  re- 
sulting from  such  wrongful  act  Such  own- 
er has  the  same  rieht  to  the  pure  atmosphere 
which  envelops  his  premises,  and  any  act 
done  by  another  which  impregnates  it  with 
foreign  substances  to  such  an  extent  as  to 
render  the  occupation  of  the  premises  phys- 
ically uncomfortable  to  a  person  of  ordinary 
sensibilities  will  likewise  give  a  right  of  ac- 
tion for  the  consequent  injury  to  the  value 
of  the  property.  Where  one  occupies  his 
premises  as  a  home  and  habitation  for  him- 
self and  family,  he  is  entitled  to  enjoy  this 
occupancy  with  freedom  from  any  unreason- 
able disturbance  of  the  peace  and  quiet  there- 
of. Indeed,  there  is  no  risht  of  an  individ- 
ual more  sacredly  guarded  by  the  common 
law  than  is  this  right  of  habitation.  It  is 
the  ordinary,  common  use  made  of  lands  by 
the  large  mass  of  any  civilized  population. 
It  is  superior  to  any  trade  or  business,  or 
even  a  public  enterprise,  that  may  be  en- 
gaged in  for  the  common  welfare.  Accord- 
ingly, where  one  is  using  his  premises  for  the 
ordinary  purposes  of  habitation  or  cultiva- 
tion, he  is  entitled  to  the  protection  of  the 
law  in  the  quiet  enjoyment  of  his  property 
for  such  uses,  and  an  action  at  common  law 
will  lie  a^inst  his  neighbor  for  the  estab- 
lishment in  the  vicinity  of  any  business  the 
operation  of  which  will  materially  interfere 
with  such  enjoyment.  In  other  words, 
where  the  interests  of  two  property  owners 
conflict,- the  one  who  seeks  to  use  his -premis- 
es for  an  extraordinary  purpose,  which  oper- 
ates to  the  prejudice  of  his  neighbor,  will 
have  to  yield  to  the  other,  so  long  as  the  lat- 
ter is  merely  asserting  a  right  to  the  undis- 
turbed enjoyment  of  his  property  for  the 
ordinary  purposes  of  life.  It  is  a  great  mis- 
take, therefore,  to  suppose  that  one  can  do 
what  he  pleases  with  property  he  absolutely 
owns,  and  accordingly  has  a  legal  right  to 
erect  thereon  any  structure  he  sees  fit  for  the 
purpose  of  carrying  on  a  legitimate  and  use- 
ful trade  or  business.  Every  man  holds  his 
property  subject  to  that  universal  rule,  8io 
utcrit  iuo  ut  alienum  non  lasdas.  No  one, 
for  instance,  has  a  right  to  erect  upon  his 
land  a  manufacturing  establishment  the 
operation  of  which  will  necessarily  produce 
such  discomfort  to  the  occupants  of  a  home 
in  the  vicinity  as  to  seriously  impair  the 
value  of  their  habitation.  This  discomfort 
and  interference  with  the  natural  and  com- 
mon-law rights  of  habitation  may  be  brought 
about  in  a  varied  number  of  ways;  but  per- 
hape  none  are  so  common  in  the  books  as  in- 
juries produced  by  noise,  smoke,  cinders,  and 
noxious  gases  or  vapors,  caused  by  the  oper- 
ation of  machinery.  It  is  clearly  the  duty 
of  the  proprietors  of  such  a  business,  in  the 
selection  of  a  site  for  the  construction  of 
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their  plant,  to  obtain  a  sufSdent  area  of  ter- 
ritory to  guard  against  damages  to  owners 
of  adjacent  property.  The  lands  in  the  im- 
mediate vicinity  may  even  be  vacant  at  the 
time  of  the  construction  of  such  works  and 
the  commencement  of  the  operation  of  such 
business,  yet  the  right  nevertheless  exists  in 
the  owners  of  adjacent  lands  to  at  any  time 
use  the  same  for  the  ordinarv  purposes  of 
habitation  or  cultivation ;  and  if,  subsequent- 
ly, they  elect  to  do  so,  they  have  a  right  of 
action  at  common  law  against  the  proprie- 
tors of  such  enterprise.  It  makes  no  differ- 
ence that  the  business  conducted  by  them  is 
perfectly  legitimate  in  and  of  itself,  or  that 
it  is  carried  on  in  a  careful  and  diligent  man- 
ner, with  no  more  noise,  smoke,  et^,  than  is 
absolutely  necessary  for  the  proper  conduct 
of  the  business.  The  wrongful  act  really 
consists  in  the  selection  of  Uie  place  where 
the  plant  is  being  operated,  and  its  erection 
thereon. 

We  gather  from  the  headnotes  and  opinion 
filed  by  the  majority  of  the  court  in  the  pres- 
ent case  that  it  is  conceded  that  the  action 
brought  by  the  plaintiff  should  be  sustained 
if  she  has  presented  by  the  evidence  intro- 
duced in  her  behalf  such  a  case  as  would  en- 
title her  at  common  law  to  an  action  against 
a  private  individual  who  had,  without  stat- 
utory authority,  done  the  acts  complained  of. 
If  the  construction  and  operation  of  the  de- 
fendant's railroad  would,  at  common  law, 
have  amounted  to  a  nuisance  resulting  in 
special  injury  to  her  property,  there  can  bo 
no  question  that  she  would  have  a  right,  not' 
only  to  institute  proceedings  to  abate  the 
nuisance,  but  also  to  recover  damages  for  the 
injuries  sustained.  In  considering  the  ques- 
tion as  to  whether  the  facts  disclosed  by  this 
record  give  rise  to  a  cause  of  action,  it  is,  of 
course,  important  to  bear  in  mind  the  prom- 
inent features  that  were  developed  by  the 
testimony  introduced  on  the  trial  below.  In 
the  record  appear,  as  c^  pctrt  of  the  evidence 
relied  on  by  the  plaintiff,  plats  or  diagrams 
indicating  the  exact  location  of  the  plain- 
tiff's premises  with  respect  to  the  railroad 
tracks  and  freight  yard  of  the  defendant 
company  in  the  immediate  vicinity.  While 
it  may  be  true  that  the  defendant's  yard  was 
200  feet  from  the  plaintiff's  residence,  it  ap- 
pears from  the  plats  and  from  the  testimony 
that  three  of  its  tracks  ran  from  its  yard 
across  an  adjoining  lot  lying  between  Gum- 
ming and  Bay  streets,  and  that  at  one  point 
these  tracks  came  within  40  feet  of  her  prem- 
ises. In  switching  cars  and  in  the  move- 
ment of  trains  these  tracks  were  in  constant 
use,  both  by  day  and  by  night  It  further 
appears  that  there  were  six  or  seven  other 
tracks  that  entered  the  company's  yard  from 
an  opfjosite  direction.  The  testimony  intro- 
duced by  the  plaintiff  showed  that  the  noise 
caused  by  the  movement  of  trains  was  al- 
most unbearable  to  the  occupants  of  her 
premises.  So  great  was  it  that  it  sometimes 
stopped  conversation.  Furthermore,  "the 
movement  of  the  cars  had  a  perceptible  effect 
on  the  house."  In  this  connection  the  plain- 
tiff's husband  testified:  "We  feel  it  like  the 
effect  of  an  earthquake.    It  makes  the  house 
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oscill&te.  This  occnn  both  day  and  night. 
I  noticed  cracks  in  the  walls  of  my  house, 
which  I  consider  the  result  of  this  oscilla- 
tion." This  witness,  in  speaking  of  the 
switching,  backwards  and  forwards,  of  cars 
on  the  tracks  running  past  the  plaintiff's  resi- 
dence, thus  graphically  described  the  situa- 
tion: "That  shifting  is  a  kind  of  quadrille, 
forward  and  backward, — a  quadrille  with 
freight  boxes.  In  shifting,  these  engines 
make  it  almost  unbearable."  Another  wit- 
ness testified:  "The  continual  jarring  and 
noise  and  smoke  make  it  very  disagreeable. 
.  .  .  T  should  think  Mrs.  Austin's  prop- 
erty has  been  depreciated,  by  the  coming  of 
the  Augusta  Railway  Company  in  its  neigh- 
borhood, not  less  than  50  ner  cent.  •  .  . 
If  there  was  no  shifting  yard  there,  and  no 
pulling  in  and  out  of  cars,  and  the  train 
merely  passed  along  Bay  street,  then  I  would 
not  consider  the  damage  so  great.  My  evi- 
dence is  largely  influenced  by  the  presence  of 
these  freight  yards  and  passing  in  and  out 
of  shifting  engines."  There  were  a  number 
of  other  witnesses  introduced  by  the  plain- 
tiff, who  testified  that  they  were  familiar 
with  her  premises,  and  the  location  and  oper- 
ation of  the  defendant's  railroad  in  the  im- 
mediate vicinity.  They  variously  estimated 
the  depreciation  in  the  market  value  of  her 
property  to  be  from  35  to  60  or  70  per  cent 
of  its  former  value,  and  attributed  this  re- 
sult to  the  operation  of  the  defendant's  rail- 
way. All  of  the  witnesses  offered  in  its  be- 
half who  testified  on  the  subject  admitted 
that  the  market  value  of  the  plaintiff's  prem- 
ises was  injuriously  affected  by  the  construc- 
tion and  operation  of  its  road  in  that  vicini- 
ty, and  estimated  the  damages  thus  occa- 
sioned to  amount  to  at  least  10  per  cent, 
some  of  these  witnesses  expressing  the  opin- 
ion that  the  diminution  in  market  value  of 
her  property  was  as  high  as  25  per  cent. 
It  appears,  then,  that  there  was  really  no 
conflict  in  the  evidence  concerning  the  plain- 
tiff's contention  that  her  property  was  sub- 
stantially damaged,  not  only  as  regards  its 
value  as  a  residence,  but  also  as  to  its  gen- 
eral market  value,  by  the  construction  and 
operation  of  the  defendant's  road.  The  only 
difference  among  the  witnesses  was  as  to  the 
extent  of  the  injury  and  consequent  loss  sus- 
tained by  her.  It  is  also  a  fair,  if  not  an  un- 
avoidable, inference  from  the  testimony,  tak- 
en as  a  whole,  that  this  effect  upon  the  plain- 
tiff's property  was  produced  mainly  by  the 
repeated  and  continuous  movement  of  cars 
back  and  forth  in  close  proximity  to  her 
dwelling,  causing  such  quantities  of  smoke, 
and  such  noise  and  vibration,  as  to  create 
great  physical  discomfort  to  the  occupants 
of  the  premises,  and  thus  depreciate  their 
market  value  for  residence  purposes,  with  no 
corresponding  benefits  to  the  owner  arising 
from  the  location  in  the  immediate  vicinity 
of  the  defendant's  railway.  Indeed,  there 
was  no  pretense  on  the  part  of  the  company 
that  the  plaintiff's  premises  had  in  this 
manner  been  in  the  least  degree  enhanced  in 
value  for  other  purposes,  notwithstanding 
their  utility  for  residence  purposes  had  been 
impaired.  It  will  therefore  be  readily  per- 
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ceived  that  this  case  is  dearly  distinguisha- 
ble from  that  class  of  cases  wherein  the  mar- 
ket value  of  property  has  not  really  been  di- 
minished by  the  building  of  a  public  improve- 
ment in  the  neighborhood,  and  accordingly 
the  owners  thereof  in  reality  suffer  no  sub- 
stantial loss,  and  will  not  be  heard  to  com- 
plain. 

As  a  general  propoeiUon,  it  is,  of  course, 
true  that  the  owner  of  property  has  a  right 
to  do  with  the  same  as  he  pleases,  so  long  as 
he  devotes  it  to  a  legitimate  purpose;  but 
t^  exercise  of  such  right  should  always  be 
understood  as  qualified  by  the  proviso  that 
he  does  nothing  which  injuriously  interfere! 
with  the  legal  rights  of  others.  For  in- 
stance, the  mere  location  of  an  unsightly 
structure  on  premises  adjacent  to  the  hand- 
some residence  of  a  neighbor  may  have  th« 
practical  effect  of  diminishing  the  former 
value  of  such  residence,  but  its  owner  would 
be  without  any  legal  redress,  for  the  simple 
reason  that  no  property  right  of  his  would 
thereby  be  interfered  with.  One's  view 
might  be  seriously  obstructed  by  the  erection 
of  a  wall  on  a  neighbor's  lot,  built  in  such  s 
manner  as  to  greatly  detract  from  the  ap- 
pearance of  the  former's  home,  and  actually 
lessen  its  value  as  a  residence,  but  manifestly 
no  legal  right  of  his  would  thus  be  invaded; 
and  therefore  it  would  be  simply  ridiculous 
to  contend  that  he  had  any  legal  cause  of 
complaint.  To  hold  that  he  had  a  natural 
right  to  an  unobstructed  view  over  the  lands 
of  adjacent  proprietors  would  place  it  in  hii 
power  to  decree  desolation,  so  far  as  all  im- 
provements were  concerned,  in  every  direc- 
tion from  his  residence,  and  as  far-reaching 
as  the  natural  landscape  could  enchant  the 
human  vision.  On  the  other  hand,  as  before 
seen,  everyone  has  a  legal  right  to  the  reason- 
able enjoyment  of  his  property  whenever  he 
desires  to  use  or  occupy  the  same  for  any 
ordinary  purpose,  and  any  act  which  seri- 
ously interferes  with  that  enjoyment  to  such 
an  extent  as  to  produce  material  physical 
discomfort  and  annoyance  to  Ute  owner,  and 
which  would  naturally  produce  this  effeet 
upon  one  of  ordinary  sensibilities,  will  give 
rise  to  an  action  under  the  well-defined  rules 
of  the  common  law.  We  use  the  words  "one 
of  ordinary  sensibilities"  advisedly,  for  it 
does  not  follow  that,  simply  because  a  per- 
son of  fanciful  or  fastidious  tastes  might 
be  annoyed  and  disturbed  by  ordinary  noises 
and  similar  agencies  produced  on  the  prem- 
ises of  another,  legal  redress  will  be  af- 
forded as  a  matter  of  course.  To  illustrate: 
A  resident  of  a  large  and  populous  city  is 
necessarily  subjected  to  more  discomforts 
from  noise,  smoke,  and  such  things,  than  one 
who  lives  in  a  small  town  or  village  or  in  the 
country;  but  this  would  be  true  merely  be- 
cause his  neighbors  were  exercising  their 
legal  right  to  use  their  premises  for  strictly 
legitimate  purposes,  and  his  own  were  not 
sufficiently  extensive  to  insure  him  that  peace 
and  quiet  he  might  in  a  less  populous  local- 
ity enjoy.  If,  however,  the  owner  of  city 
[property  is  subjected  to  any  special  annoy- 
ance and  interference  with  the  peaceful  an- 
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joTment  of  hia  premises  over  and  above  what 
the  public  generally  suffer,  he  is  clearlv  en- 
titled to  invoke  the  protection  of  the  courts. 
In  a  wordj  the  question  to  be  determined  in 
any  given  case  is,  Have  the  property  rights 
of  the  individual  seking  redress  been  unlaw- 
fully disregarded  and  invaded,  to  his  injury T 

The  case  at  bar  is  also  to  be  distinguished 
from  that  class  of  cases  wherein  it  appears 
that  the  damages  complained  of  are  of  a  pub- 
lic nature,  and  no  more  affect  the  individual 
complaining  than  the  public  at  large.  Not 
unfrequently  railroad  companies  are  sued  for 
causing  an  obstruction  by  their  tracks  of  a 
public  highway,  and  the  courts,  upon  inquir- 
ing into  the  peculiar  facts  of  a  particular 
case,  justly  reach  the  conclusion  tha/t  the 
wrong  complained  of  has  no  more  prejudicial 
effect  upon  the  individual  who  makes  com- 
plaint thereof  than  it  has  upon  the  travel- 
ing public  generally;  and  accordingly  the 
mere  fact  that  he  is  the  owner  of  realty  at 
a  greater  or  less  distance  from  such  obstruc- 
tion, which  does  not  interfere  with  the  en- 
joyment of  his  property,  but  merely  annoys 
and  interferes  with  him  in  his  capacity  of  a 
citizen  in  the  use  of  the  street,  will  afford 
no  reason  for  singling  him  out  of  the  entire 
population  as  the  proper  party  to  enter  com- 
plaint for  a  grievance  common  alike  to  all 
citizens  who  have  occasion  to  use  the  high- 
way. On  the  other  hand,  however,  whenever 
it  appears  that  an  easement  or  other  right 
appurtenant  to  the  ownership  of  realty  is  in- 
terfered with  by  such  an  obstruction  in  a 
public  street, — ^as  where,  for  instance,  the 
natural  ingress  into  and  egress  from  one's 
premises  have  been  seriously  impaired, — es- 
pecial damage  and  injury  do  result  to  the 
owner  of  such  property,  and  relief  will  be 
granted  as  a  matter  of  strict  legal  right. 

A  distinction  should  likewise  l^  drawn  be- 
tween the  present  case  and  those  in  which  it 
has  been  decided,  in  states  where  the  organic 
law  provides  simply  for  compensation  for 
property  "taken,"  that  redress  cannot  be  had 
for  consequential  damages  thus  arising  to 
the  owners  of  property  which  has  not  been 
actually  appropriated  to  a  public  use.  So 
far  as  we  are  aware,  every  court  of  the  Union 
which  has  ever  dealt  with  the  provisions  of 
a  state  Constitution  which,  like  ours,  pro- 
vided that  private  property  should  be  neither 
taken  nor  damaged  for  the  benefit  of  the  pub- 
lic without  just  compensation  to  the  owner, 
has  unequivocally  declared  that  the  term 
"damaged"  extends  the  right  to  compensa- 
tion to  the  owners  of  all  property  injuriously 
affected,  irrespective  of  the  fact  that  it  has 
not  been  actually  appropriated,  especially  if 
the  character  of  the  injury  be  such  as  would 
give  a  right  of  action  at  common  law.  There 
is  nothing  in  the  record  now  before  us  that 
can  authorize  an  inference  that  the  damages 
complained  of  by  Mrs.  Austin  are  not  special 
in  their  nature,  or  that  they  fall  within  the 
application  of  the  doctrine  damnum  absque 
injuria,  A  nuisance  may  be  public,  and  at 
the  same  time  cause  special  injury  to  an 
individual  or  a  number  of  individuals  which 


public,  and  in  that  event  relief  will  be 
granted  to  anyone  or  to  all  the  persons  thus 
peculiarly  affected.  Of  course,  it  does  not 
follow  that,  merely  because  several  persons 
are  especially  hurt,  the  wrongdoer  will  be 
relieved  from  liability  to  any  one  of  them. 
These  principles  are,  so  far  as  this  court  is 
concerned,  effectually  settled  by  the  embodi- 
ment in  our  Civil  Code  of  the  rules  of  the 
common  law  bearing  upon  the  subject.  Sec- 
tion 3861  defines  a  nuisance  to  be  ''anything 
that  worketh  hurt,  inconvenience,or  damage, 
to  another^"  and  specifically  declares  that 
"the  fact  that  the  act  done  may  othorwise 
be  lawful  does  not  keep  it  from  being  a  nui- 
sance. The  inconvenience  complained  of 
must  not  be  fanciful,  or  such  as  would  affect 
only  one  of  fastidious  taste,  but  it  must  be 
such  as  would  affect  an  ordinary  reasonable 
man."  Section  3859  provides  that  if  "a  pub- 
lic nuisance  causes  special  damage  to  an  in- 
dividual, in  which  the  public  do  not  partici- 
pate, such  special  damage  gives  a  right  of  ac- 
tion." On  the  subject  of  injuries  to  prop- 
erty, §  3874  lays  down  the  rule  of  the  com- 
mon law,  that,  "the  right  of  enjoyment  of 
private  property  being  an  absolute  right  of 
every  citizen,  every  act  of  another  which  un- 
lawfully interferes  with  such  enjoyment  is 
a  cause  of  action." 

Now,  in  the  light  of  the  present  record, 
how  can  it  be  seriously  insisted  that  there 
was  no  testimony  authorizing  the  conclusion 
that  important  property  rights  of  the  plain- 
tiff were  materially  affected  by  the  operation 
of  the  defendant's  railway  ?  Can  it  be  urged 
that  injuries  of  the  nature  she  has  sustained 
exist  only  in  the  imagination;  that  they  are 
the  result  alone  of  a  mere  fanciful  or  fastidi- 
ous taste;  that  a  person  of  ordinary  sensibil- 
ities would  not  be  seriously  incommoded  or 
inconvenienced  by  the  noise  and  jar  of  tre- 
mendous machinery  operating  day  and  night 
in  close  proximity  to  his  dwelling,  causing 
it  to  oscillate  and  vibrate  as  though  under 
the  influence  of  an  earthquake,  until,  as  a  re- 
sult of  this  physical  disturbance,  great  cracks 
appear  in  the  walls  of  the  building T  It  will 
be  noted  that  the  operation  of  Sie  defend- 
ant's road  in  this  particular  vicinity  was  at- 
tended with  unusual  noise,  smoke,  cinders,  etc. 
Immediately  in  the  rear  of  plaintiff's  resi- 
dence a  freight  depot  was  erected,  with  divers 
tracks  from  different  directions  entering  the 
company's  freight  yard.  Several  of  these 
tracks  ran  within  40  feet  of  her  house,  and 
were  in  constant  use  day  and  night,  in 
switching  cars,  etc.  It  is  quite  manifest, 
therefore,  thai  the  noise  and  other  disturb- 
ing agencies  originated  by  the  company  in 
this  particular  locality  were  far  greater  than 
would  ordinarily  be  occasioned  by  the  usual 
running  of  trains  between  stations  on  its 
line  of  railway.  In  reason,  justice,  and  in 
law,  a  railway  company  should  be  held  to  be 
under  the  imperative  duty,  when  selecting  a 
site  for  its  freight  yards,  repair  shops,  etc., 
of  paying  due  regard  to  the  effect  upon  ad- 
jacent property.  The  idea  is  advanced  in  the 
able  opinion  filed  in  this  case  by  the  Chief 


is  not  shared  in  common  with  the  general  Justice  that  the  business  interests  of  rail 
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roadfi,  B8  well  as  those  of  the  public,  require 
that  they  should  seek  the  hearts  of  large  and 
populous  cities  in  the  selection  of  sites  for 
the  location  of  their  terminal  facilities.  The 
principal  reason  why  a  railway  company 
seeks  such  a  place  for  this  purpose  is  on  ac- 
count of  the  profit  which  will  accrue  to  it; 
and,  though  the  general  public  may  likewise 
have  an  interest  to  be  subserved  in  regard  to 
this  matter,  we  are  at  a  loss  to  perceive  why 
the  railway  company  should  not  be  required, 
as  would  an  individual  wishing  to  conduct  a 
private  enterprise,  to  pay  the  legitimate  cost 
of  its  selection.  Railway  companies  enjoy 
great  privileges.  Were  it  not  for  the  fact 
that  they  operate  under  express  legislative 
authority,  the  business  they  conduct,  tested 
by  the  rules  of  the  common  law,  would  be  by 
every  enlightened  court  declared  to  be  a  nui- 
sance, pure  and  simple,  unless  by  grant  or 
purchase  they  acquired  sufficient  territory 
surrounding  their  works  to  insure  the  owners 
of  neighboring  property  against  the  evil  ef- 
fecte  attending  the  operation  of  their  lines 
of  road.  When  a  railway  company  is  per- 
mitted to  exercise  the  power  of  eminent  do- 
main, it  is  not  put  to  the  enormous  expense 
of  buying  such  a  vast  quantity  of  land  as  to 
enable  it  to  oonline  all  injurious  agencies 
generated  by  it  within  its  own  premises,  but 
need  actually  acquire  title  to  only  such  lands 
as  are  necessary  to  a  proper  operation  of  its 
road ;  and  as  to  adjacent  property  which  may 
be  damaged,  but  for  which  the  company  has 
no  particular  use,  and  therefore  does  not 
care  to  purchase  outright,  it  is  permitted,  as 
against  the  owners  thereof,  to  acquire  the 
right  to  carry  on  its  chartered  enterprise  by 
merely  compensating  them  for  the  loss  they 
sustain  by  reason  of  the  depreciation  in 
market  value  of  their  property  caused  by 
the  operation  of  a  business  which  our  Con- 
stitution plainly  and  unequivocally  declares 
cannot  upon  any  other  terms  be  prosecuted 
at  all,  notwithstanding  the  fact  that  public 
interests  will  thereby  be  greatly  subserved. 
It  is  not  the  policy  of  our  fundamental  law 
that  the  general  public  should  enjoy  any  ad- 
vantage or  benefit  whatever  at  the  expense 
of  a  private  citizen.  Indeed,  the  framers  of 
our  Constitution  proclaimed  that  the  people 
of  Georgia  were  imbued  with  a  proper  sense 
of  independence  and  justice,  and  would  not 
demand  at  the  hands  of  any  individual  who 
might  elect  to  make  his  abode  among  them 
the  surrender  of  any  property  to  which  he 
had  just  claim,  without  adequate  compensa- 
tion therefor.  It  therefore  follows  that, 
however  much  the  general  public  may  desire 
a  given  benefit  which  involves  the  expense  of 
paying  such  compensation,  enjoyment  thereof 
must  be  deferred  until  such  time  as  our  peo- 
ple find  themselves  financially  able  to  make 
the  purchase;  and  if  a  railway  company  un- 
dertakes, by  the  acceptance  of  charter  privi- 
leges which  the  people  have  reserved  to  them- 
selves, to  supply  them  with  a  long-felt  want, 
it  cannot,  as  the  duly  authorized  representa- 
tive of  the  state,  assert  any  greater  rights 
or  immunities  than  it  was  within  the  power 
of  its  people  to  bestow,  and  accordingly  is 
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under  the  bounden  duty  of  making  full  atone- 
ment to  every  private  individual  whose 
property  is  necessarily  either  actually  ap- 
propriated or  damaged  in  the  sixecesaful 
prosecution  of  the  enterprise.  If  the  legiti- 
mate cost  thereof  is  more  than  the  company 
is  able  or  willing  to  pay  in  consideration  of 
the  privileges  conferred  upon  it  as  an  in- 
ducement to  serve  the  public,  it  cannot,  of 
course,  carry  into  effect  its  good  intentions 
of  benefiting  the  people  at  large,  and  inci- 
dentally (  ? )  making  a  profit  to  itself  on  the 
requit*^  outlay  of  capital  which  the  invest- 
ment involves.  Were  the  enterprise  pro- 
jected wholly  for  the  purpose  of  private  gain 
to  its  promoters,  it  could  not  be  lawfully 
conducted  under  ordinary  conditions,  for  it 
would  amount  to  neither  more  nor  less  than 
a  common-law  nuisance.  Only  upon  the  idea 
that  the  material  interests  of  the  general 
public  are  advanced  by  the  operations  of  pub- 
lic carriers  can  the  running  of  a  railway 
through  a  populous  locality  be  considered  a 
legitimate  and  lawful  business ;  and,  in  view 
of  our  constitutional  provisions  bearing  upon 
this  subject,  we  maintain  that  such  a  busi- 
ness loses  the  elements  which  would  charac- 
terize it  as  a  nuisance,  if  conducted  without 
legislative  sanction  by  an  individual,  only 
when  its  promoters  comply  fully  with  taeir 
constitutional  obligation  of  making  just  and 
adequate  compensation  to  every  owner  of 
neighboring  property  whose  legal  rights  in 
the  premises  have  been  injuriously  affected. 
In  a  word,  such  an  enterprise  ceases  to  be  a 
nuisance  only  from  the  moment  its  sting  has 
been  removed, — when,  after  full  atonement 
to  every  person  who  has  suffered  legal  dam- 
ages, its  operation  no  longer  interferes  with 
the  vested  rights  of  others,  and  accordingly 
there ^ is  an  absence  of  that  inexcusable  in- 
jury which  characterizes  the  maintenance  of 
what,  in  legal  contemplation,  constitutes  s 
nuisance,  either  public  or  private. 

The  principles  of  the  common  law  relat- 
ing to  nuisances  resulting  from  unusual  or 
excessive  noises,  smoke,  cinders,  or  the  im- 
pregnation of  air  with  noxious  vapors,  are 
well  established  by  judicial  authority  both 
in  England  and  in  this  country.  It  is  a  grave 
mistake  to  suppose  that  damages  flowing 
from  such  causes  are  not  recoverable  unless 
they  produce  a  visibly  injurious  effect  upon 
the  corpus  of  the  property, — a  strictly  physi- 
cal injury  thereto,  tangible  in  its  nature, 
and  readily  apparent  to  the  ordinary  ob- 
server. The  term  "physical  effect,"  used  by 
a  number  of  the  authorities  in  this  connection, 
is  not  intended  to  be  restricted  in  its  applica- 
tion and  meaning  solely  to  the  visible  signs 
made  upon  the  subject-matter  of  the  owner's 
property  rights,  but  should  be  understood  as 
covering  every  right  appurtenant  to  the  own- 
ership of  realty  or  personal  effects,  including 
the  paramount  right  of  uninterrupted  and 
undisturbed  enjoyment  thereof.  As  a  mat- 
ter of  course,  one  may  be  entirely  deprived  of 
this  latter  right,  notwithstanding  the  tor- 
tious act  by  which  this  result  is  brought  about 
leaves  no  visible  traces  of  the  injury  in- 
flicted, so  far  as  the  corpus  of  the  property 
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U  concerned;  that  is  to  say,  the  term  *'phyai- 
cal"  is  uskL  to  distinguish  the  kind  of  injury 
meant  from  those  which  have  purely  a  men- 
tal effect  In  1  Wood,  Nuisances,  §  3,  the 
proposition  is  laid  down  that  "a  use  of  prem- 
ises that,  by  reason  of  its  peculiar  results, 
renders  the  enjoyment  of  life  uncomfortable, 
is  a  nuisance,  although  it  produces  no  visibly 
injurious  effect  upon  property  of  any  kind, 
such  as  noise  so  continuous  and  excessive  as 
to  produce  serious  annoyance,  or  vapors  or 
noxious  smells  that  render  the  enjoyment  of 
life  uncomfortable."  This  able  writer  de- 
votes an  entire  chapter  of  his  work  to  the 
one  subject  of  nuisances  occasioned  by  smoke. 
See  Id.  chap.  15.  Another  chapter  is  devoted 
to  a  discussion  of  nuisances  produced  by 
noise  and  vibration.  2  Wood,  Nuisances,  chap. 
18.  In  section  405  the  author  says:  *'£very 
person  h«w  a  right  to  have  the  air  diffused 
over  his  premises  in  its  natural  state,  free 
from  all  artificial  imrpurities.  Indeed,  it 
may  be  said  that  no  one  has  a  right  to  inter- 
fere with  the  supply  of  pure  air  that  flows 
over  another's  land,  any  more  than  he  has  to 
interfere  with  that  neighbor's  soil.  The 
right  is  a  natural  one,  and  is  just  as  well 
recognized  by  the  courts  as  the  right  to  a 
natural  flow  of  water.  Therefore  every  use 
of  one's  property  that  produces  an  unwar- 
rantable impregnation  of  the  atmosphere 
with  foreign  substances,  to  the  detriment  of 
another,  is  a  nuisance,  and  actionable  as  such. 
This  is  true  whether  the  injury  arises  from 
smoke,  noxious  vapors,  noisome  smells,  or 
from  loading  the  atmosphere  with  dust, 
chaff,  or  other  foreign  substances  that  would 
not  exist  there  except  for  the  act  of  the 
party  through  whose  instrumentality  it  is 
communicated."  In  §  497  recognition  is 
given  to  the  right  of  a  property  owner  to  re- 
cover damages,  not  only  for  injuries  affect- 
ing the  corpus  of  his  estate,  but  also  for  such 
as  impair  its  legitimate  use  and  enjoyment, 
and  the  author  asserts  that,  "if  the  injury 
complained  of  is  to  the  enjoyment  of  prop- 
erty, it  must  be  such  as  would  render  the  oc- 
cupancy of  the  premises  physically  uncom- 
fortable to  a  person  of  ordinary  sensibilities 
for  any  of  the  purposes  to  which  the  owner 
may  choose  to  devote  it.  It  matters  not 
whether  the  enjoyment  impaired  is  of  a 
dwelling  house,  a  store,  a  shop,  a  studio,  a 
church,  a  playground,  or  a  garden  or  farm. 
It  is  enough  if  the  result  of  the  business  or 
act  complained  of  contaminates  the  atmos- 
phere tasuch  an  extent  as  to  impair  the  en- 
joyment of  property  for  whatever  purpose 
the  owner  may  see  fit  to  use  it."  In  S  505 
it  is  declared  that  "smoke  alone  may  con- 
stitute a  nuisance;"  and  the  author  recog- 
nizes that  it  becomes  a  nuisance,  not  only 
when  it  produces  a  tangible  injury  to  the 
property  itself,  but  also  when  it  sensibly  in- 
terferes with  the  comfortable  enjoyment  of  the 
same.  "The  rule  is,"  he  says,  "that  the  com- 
fortable enjoyment  of  the  premises  must  be 
sensibly  diminished,  either  by  actual,  tangi- 
ble injury  to  property  itself,  or  by  the  pro- 
motion of  sudi  physical  discomfort  as  de- 
tracts sensibly  from  the  ordinary  enjoyment 
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of  life."  In  volume  2,  8  611,  of  the  same 
work,  it  is  declared  that  "noise  alone,  unac- 
companied with  smoke,  noxious  vapoors,  or 
noisome  smells,  may  create  a  nuisance,  and 
be  the  subject  of  an  action  at  law  for  dam- 
ages." We  further  quote  as  follows  from  § 
619:  "A  trade  cannot  be  carried  on  in  a 
locality  where,  by  reason  of  the  noise  inci- 
dent to  the  business,  it  produces  damage  to 
others;  and  the  diminution  of  the  comfort- 
able enjoyment  of  life  or  property  is  regarded 
as  a  sufficient  damage  to  uphold  an  action." 
The  principles  above  announced  are  also 
supported  by  an  almost  unbroken  line  of  ju- 
dicial adjudications  by  the  various  courts  of 
last  resort  in  the  United  States.  A  leading 
case  is  that  of  Whitney  v.  Bariholometo,  21 
Conn.  213,  wherein  it  appeared  that  the  black- 
smith shop  and  chimneys  of  a  carriage  fac- 
tory were  placed  near  the  dwelling  house  of 
the  plaintiff,  and  that  cinders,  ashes,  and 
smoke  issuing  therefrom  were  thrown  in 
large  quantities  upon  his  premises.  The  re- 
viewing court  held  that  while  such  a  trade 
and  occupation  were  unquestionably  lawful 
and  useful,  and  the  building  erected  for  the 
purpose  of  carrying  on  the  same  was  not  per 
86  a  nuisance,  yet,  "if  such  building,  though 
erected  on  the  builder's  om^  land,  and  oc- 
cupied in  the  usual  manner,  be  in  an  im- 
proper place,  where  its  use  will  probably  re- 
sult in  an  injury  to  another,  this  is,  of  itself, 
a  wrongful  act,  for  which  the  wrongdoer  is 
responsible  to  one  essentially  injured  thereby." 
In  delivering  the  opinion  of  the  court  in  that 
case,  Church,  Ch.  J.,  declared  (p.  218) : 
"The  first  object  of  society  and  of  the  laws 
should  be  to  protect  life,  health,  and  prop- 
erty, and  the  comfortable  enjoyment  of 
them;  and  whatever  essentially,  injuriously, 
and  unnecessarily  affects  these  must  be  wrong. 
They  are  paramount  to  the  mere  convenience 
of  pursuing  a  lawful  calling  in  a  particular 
place,  and  so  the  common  law  has  considered 
it  from  the  earliest  times.  .  .  .  The  de- 
fendant assumes  that,  as  he  erected  his  shop 
and  pursued  his  business  on  his  own  land, 
there  could  be  no  wrong  on  his  part  if  the 
business  was  conducted  with  due  care  and 
caution.  Herein,  we  think,  is  his  mistake, 
and  he  will  find  no  authority  to  sustain  that 
position.  He  had  a  right  to  erect  his  shop 
on  his  own  land ;  but  he  must  so  use  it,  even 
there,  as  not  to  injure  his  neighbor.  Indeed, 
as  we  have  said,  the  erection  of  a  building 
on  one's  own  land«  with  a  purpose  of  its  be- 
ing so  used  that  its  use  will  probably  result 
in  an  injury  to  others,  is  of  itself  a  wrong- 
ful act  .  .  .  Blackstone  says  that  even 
lawful  trades,  producing  such  results  as  the 
plaintiff  complains  of,  should  be  carried  on 
in  remote  places.  3  Bl.  Com.  217."  A 
similar  ruling  was  announced  in  Duncan  v. 
Hayes,  22  N.  J.  Eq.  25,  wherein  it  was  held 
that  "filling  the  air  around  a  dwelling  house 
with  dense  smoke  and  soot  or  cinders,  or 
with  noxious  or  offensive  vapors  or  odors,  or 
with  annoying  noises,  to  such  a  degree  as 
will  render  living  in  the  house  uncomfortable 
to  persons  of  ordinary  sensitiveness  on  thoss 
matters,  is  a  nuisance  and  unlawful  injurj 
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which  will  be  restrained  by  injunction."  In 
that  case  it  was  shown  that  the  defendants 
had  commenced  the  erection  of  a  planing  and 
saw  mill,  to  be  driven  by  a  steam  engine  fed 
with  fuel  of  a  character  likely  to  produce  soot 
and  smoke  in  large  quantities.  Tne  plant  was 
located  200  feet  from  the  plaintiff's  prem- 
ises, whereon  she  was  conducting  a  boarding 
house,  and  the  gravamen  of  her  complaint 
was  that  the  smoke  from  the  fuel  which  the 
defendants  intended  to  use  in  running  their 
engine  would  "fill  and  surround  her  house, 
and  make  it  uncomfortable  for  her  or  her 
guests  to  live  in,  and  that  the  sawing  and 
planing  machines  meant  to  be  used  [would] 
make  an  intolerable  noise  and  render  the 
house  uncomfortable,"  so  that  it  would  "be- 
come an  undesirable  residence  for  boarders, 
and  her  busineee  be  greatly  injured,  if  not 
wholly  destroyed."  Again,  in  Rohb  v.  Car- 
negie Bros.  145  Pa.  324,  14  L.  R.  A.  329,  22 
Atl.  640,  the  opinion,  delivered  by  Williams, 
J.,  discloses  that  the  plaintiff  brought  his 
action  to  recover  damages  sustained  by  rea- 
son of  the  operation  by  the  defendants,  on 
their  own  land,  of  ovens  used  in  the  manu- 
facture of  coke;  he  alleging  that  the  smoke 
and  gas  from,  these  ovens  passed  over  and 
Jbcross  his  farm,  injuring  his  crops,  and  di- 
minishing the  productiveness  of  the  30il  and 
the  desirability  of  his  house  as  a  place  of 
residence.  In  passing  upon  his  right  to  a  re- 
covery, the  supreme  court  of  Pennsylvania, 
to  which  court  the  case  was  taken  by  appeal, 
held  that  one  owning  and  operating  ovens 
for  manufacturing  coke  from  coal  obtained 
from  strangers,  and  not  mined  in  the  land  on 
which  the  ovens  stand,  the  natural  effect  of 
which  is  to  substantially  injure  property  in 
their  vicinity,  must  pay  to  the  owners  of  such 
property  the  damages  sustained  by  them,  al- 
though the  ovens  are  located  on  his  own 
land,  at  a  place  so  well  adapted  to  the  busi- 
ness that  they  would  not  be  enjoined.  An- 
other case  directly  in  point  is  that  of  People 
V.  Detroit  White  Lead  Works,  82  Mich.  471, 
9  L.  R.  A.  722,  46  N.  W.  735.  The  defendants 
were  engaged  in  a  manufacturing  enterprise 
operated  on  their  own  lands.  The  owners  of 
adjacent  property,  which  was  vacant  when 
the  plant  was  first  put  into  operation,  sub- 
sequently sought  to  use  their  premises  for 
residence  purposes.  They  made  complaint 
that,  in  the  prosecution  of  this  industry, 
odors,  8moke«  and  soot  were  produced,  of 
such  a  noxious  character  and  extent  as  to 
materially  affect  the  health  of  persons  liv- 
ing in  that  neighborhood ;  and  it  was  held  by 
the  court  of  last  resort  that  "where,  after 
the  establishment  of  a  manufacturing  busi- 
ness, the  adjacent  vacant  land  is  utilized  by 
the  owners  for  residence  purposes,  to  whom 
its  continuance  becomes  a  nuisance,  the  busi- 
ness must  give  way  to  the  rights  of  the  pub- 
lic, and  those  prosecuting  it  must  devise 
some  means  to  avoid  the  nuisance,  or  must 
remove  or  discontinue  such  business."  In  the 
opinion  delivered  by  Grant,  J.,  he  said  (p. 
478,  82  Mich.,  p.  737,  46  N.  W.,  and  p.  725, 
9  L.  R.  A.)  that  it  was  of  no  "consequence 
that  the  business  is  useful  or  necessary,  or 
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that  it  contributes  to  the  wealth  and  pros- 
perity of  the  community."  In  Wallace  v. 
Auer,  10  Phila,  350,  it  appeared  that  the  de- 
fendant conducted  a  workshop  in  whi^  he 
carried  on  the  business  of  a  gold  beater  and 
manufacturer  of  silver  leaf.  The  effect  of  his 
operations  was  to  seriously  impair  the  com- 
fortable enjoyment  of  adjacent  premises 
owned  by  the  plaintiff,  rendering  it  difficult 
to  hear  conversation,  and,  by  concussion, 
causing  the  house  to  be  in  a  state  of  constant 
vibration.  The  following  is  a  synopsis  of  the 
decision  made  in  that  case:  "The  business 
of  a  gold  or  silver  beater,  set  up  in  a  quiet 
dwelling  neighborhood,  and  by  its  noise  and 
concussion  unreasonably  interfering  with 
the  quiet  enjoyment,  and  perhaps  safety,  of 
neighboring  property,  is  a  nuisance  which 
equity  will  restrain." 

If  it  were  necessary,  we  could  multiply  the 
citation  of  authority  in  support  of  the  prin- 
ciples above  enunciated,  but  the  foregoing 
will  suffice  to  show  the  trend  of  the  judicial 
opinion  in  this  country  upon  the  subject. 
The  decided  weight  of  English  authority  is 
to  the  same  effect.  An  instance  in  point  is 
the  decision  pronounced  in  Heginbothatn  v. 
Eaetem  di  0.  Packet  Co.  8  C.  B.  337,  which 
was  an  action  on  the  case,  brought  by  a  hotel 
keeper,  who  complained  that  the  defendant 
maintained  workshops/  etc.,  near  plaintiff's 
premises,  and  by  the  operation  of  the  busi- 
ness conducted  therein  made  divers  loud  and 
unusual  noises.  As  a  result  thereof,  the 
plaintiff,  his  family,  and  his  guests, 
were  gp'eatly  disturbed  and  annoyed  in 
the  enjoyment  of  his  premises.  The  de- 
fendant pleaded  to  the  action  that  it  was  t 
joint-stock  company,  duly  empowered  under 
the  law  to  carry  on  its  business  by  steam- 
boats between  England  and  France ;  that  for 
this  purpose  it  was  necessary  to  repair  its 
steamboats  at  the  particular  place  where  its 
workshops  were  located,  as  the  same  could 
be  done  there  at  less  expense  to  the  com- 
pany; that  its  business  was  conducted  in  t 
careful  and  lawful  manner;  and  that  the 
noise  produced  was  necessary  and  unavoid- 
able. A  verdict  returned  in  the  p1aintiff*s 
favor  was  upheld  by  the  court.  Following 
is  the  entire  opinion  delivered  by  Maule,  J., 
as  to  the  right  of  the  plaintiff  to  recover  in 
vie^  of  the  plea  relied  on  by  the  defendant: 
"The  plea  was  a  plea  in  excuse,  and  not  in 
denial;  setting  up  a  reason,  and  a  bad  one, 
for  doing  that  which  was  complained  of  in 
the  declaration."  In  Cartwright  v.  Oray,  12 
Grant,  Ch.  (U.  C.)  399,  the  general  rule  was 
laid  down  that,  "everyone  has  a  right  to  the 
air  on  his  premises  uncontaminated  by  the 
occupants  of  other  property,  though  those 
who  live  in  a  city  cannot  insist  on  the  com- 
plete immunity  from  all  interference  which 
they  might  have  in  the  country.  But  the 
occupant  of  city  property  cannot  justify 
throwing  into  the  air  in  and  around  his 
neighbor's  house  any  impurity  which  there 
are  known  means  of  guarding  against."  In 
this  connection,  see  also  Tipping  v.  St. 
Helen's  Smelting  Co,  4  Best  &  S.  608.  For 
other  English  cases  having  a  direct  bearing 
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on  the  subject,  see  citations  of  the  same^  and 
oomments  thereon,  in  1  Wood,  Nuisanoes,  89 
518  et  8€q,  In  S  517  the  author  deals  with 
the  case  of  Hole  v.  Barloto,  4  C.  B.  (N.  8.) 
336,  decided  in  1858,  wherein  it  was  held 
that  the  business  objected  to,  being  a  lawful 
and  necessary  enterprise,  and  being  carried 
on  in  a  careful  and  in  the  usual  manner  and 
in  a  proper  place,  was  not  a  nuisance.  He 
calls  attention  to  the  fact  that  this  decision 
"made  a  wide  departure  from  the  doctrine  of 
previous  cases  decided  in  the  courts  of  that 
country/'  and  adds:  "But  this  attempt  to 
overturn  the  entire  doctrine  of  the  courts  in 
restraint  of  noxious  trades  met  with  no 
favor,  and  was  never  recognized  as  an  au- 
thority upon  similar  questions  by  the  able 
courts  of  England."  Following  this  com- 
ment, the  author  cites  a  number  of  decisions 
rendered  in  that  country  which  clearly  in- 
dicate that  the  common-law  doctrine  for 
which  we  are  contending  in  the  present  case 
has  been  almost  universally  recognized  and 
enforced  by  the  English  courts.  In  S  509  he 
specially  refers  to  Uie  case  of  Walter  ▼.  8elfe, 
4  Eng.  L.  ft  Eq.  15,  on  the  trial  of  which  it 
was  made  to  appear  that  the  defendant  had 
commenced  the  manufacture  of  brick  upon 
premises  adjoining  those  occupied  by  the 
plaintiff  as  a  residence,  and  the  smoke  de- 
veloped in  the  process  of  burning  floated  over 
the  tatter's  premises  and  entered  his  dwell- 
ing, rendering  its  enjoyment  physically  un- 
comfortable. He  contended  that  he  had  a 
right  to  an  untainted  and  unpolluted  stream 
of  air  from  all  directions  over  his  premises, 
but  this  right  was  denied  by  the  defendant. 
The  court  held«  in  effect,  that  inconvenience 
and  discomfort  caused  the  plaintiff  by  the 
Impregnation  of  the  atmosphere  on  his  prem- 
ises with  smoke  gave  him  a  right  of  action 
against  the  defendant,  and  that  the  question 
as  to  whether  such  foreign  substances  in  the 
atmosphere  went  to  the  extent  of  being  nox- 
ious to  human  health,  to  animal  health  in 
any  sense,  or  to  vegetable  life,  was  not  an 
important  one  to  Im  considered,  as  it  was 
with  a  private,  and  not  a  public,  nuisance 
that  the  defendant  was  charged.  In  the  opin- 
ion filed  in  that  case,  Knight-Bruce,  the 
learned  vice  chancellor,  put  the  controlling 
question  as  follows:  "Ought  this  incon- 
venience to  be  considered  in  fact  as  more 
than  fanciful,  or  as  one  of  mere  delicacy  or 
fastidiousness, — as  an  inconvenience  materi- 
ally interfering  with  the  ordinary  comfort, 
physically,  of  human  existence,  not  merely 
according  to  elegant  or  dainty  modes  and 
habits  of  living,  but  according  to  plain,  sober, 
and  simple  notions  among  ihe  English  peo- 
ple T"  This  point  was  held  to  be  against  the 
defendant.  Says  Wood,  in  commenting  upon 
this  decision  (pp.  703,  704) :  "The  doctrine 
of  this  case,  in  its  fullest  extent,  has  been 
adopted  by  the  courts  of  this  country  and 
England,  and  the  rule  as  to  the  degree  Of  dis- 
comfort requisite  to  be  produced  from  inter- 
ferences with  the  atmosphere  has  been  gen- 
erally adopted  as  the  true  rule."  It  will  be 
noted  that  the  several  adjudications  herein- 
before referred  to  do  not  make  one's  right  of 
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action  dependent  upon  the  fact  that  the  in- 
jury complained  of  visibly  affects  the  sub- 
ject-matter of  the  property  itself.  To  the 
casual  observer  no  such  injury  need  be  ap- 
parent. In  accordance  with  this  rule  is  the 
decision  of  this  court  in  the  case  of  Coker  v. 
Birge,  9  Ga.  425,  54  Am.  Dec.  347.  There  it 
appeared  that  Uie  defendant  was  about  to 
erect  a  livery  stable,  with  a  plank  floor, 
fronting  on  a  public  thoroughfare  in  a  city, 
but  entirely  on  his  own  land,  which  was  some 
65  feet  from  a  public  hotel  owned  and  kept 
by  the  plaintiff.  The  latter  claimed  that  the 
carrying  on  of  a  livery  business  in  the  build- 
ing erected  for  that  purx>ose  "would  cause 
irreparable  injury  to  his  property  in  said 
hotel,  and  result  in  the  loss  of  health  and 
comfort  to  himself  and  family,  and  in  the 
loss  of  patronage  to  his  hotel,  in  consequence 
of  the  unhealthy  effluvia  that  [would]  arise 
from  the  stable,  the  collection  of  swarms  of 
flies,  and  the  interminable  stamping  of  horses 
therein."  It  was  held  by  a  full  bench  "that 
the  'erection  of  the  stable  at  the  place  stated 
would  operate  as  a  nuisance  to  the  property 
of  complainant,  and  that  he  was  entitled  to 
an  injunction  to  restrain  its  erection."  In 
announcing  the  decision  of  the  court,  War- 
ner, J.,  quoted  approvingly  the  rule  laid 
down  by  Blackstone,  to  the  effect  that  if  one 
does  an  "act  in  itself  lawful,  which  being 
done  in  that  place  necessarily  tends  to  the 
damage  of  another's  property,  it  is  a  nui- 
sance; for  it  is  incumbent  on  him  to  find 
some  other  place  to  do  that  act,  where  it  will 
be  less  offensive."  3  Bl.  Com.  p.  217.  The 
injury  sought  to  be  enjoin^  in  tnat  case  was 
not  of  a  nature  to  visibly  affect  the  house 
or  the  premises  of  the  plaintiff,  but  would 
have  operated  solely  upon  the  owner's  right 
of  undisturbed  and  peaceable  enjoyment 
thereof,  together  with  his  family  and  his 
guests.  On  the  same  line  was  the  decision 
rendered  in  Athens  Mfg.  Oo,  v.  Rucker,  80 
Ga.  291  (Syl.,  point  4),  4  S.  E.  885,  in  which 
case  this  court  laid  down  the  general  rule 
that  "whenever  the  right  to  enjoy  one's  prop- 
erly to  its  fullest  extent  is  invaded,  and  in- 
jury arises  therefrom,  he  may  recover  any 
damages  sustained  by  reason  of  such  in- 
vasion; nor  is  he  bound  to  do  anything  to 
avoid  the  consequences  thereof." 

We  will  now  consider  the  question  under 
discussion  in  the  light  of  the  law  relating  fjo 
the  exercise  of  the  power  of  eminent  domain. 
In  treating  of  this  subject,  and  in  discussing 
the  liability  of  railroad  companies  for  inju- 
ries to  private  property  caused  by  smoke, 
noise,  vibration,  etc.,  it  is  stated  in  10  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  1122,  that  "the 
courts  are  not  agreed  as  to  whether  such  in- 
juries are  to  be  considered  a  siifficient  taking 
to  require  compensation.  But  no  doubt  the 
greater  weight  of  authority  favors  the  view 
that  the  owner  of  property  thus  4n jured  may 
recover  if  the  property  is  rendered  less  desir- 
able for  the  purpose  for  which  it  is  used  or 
to  which  it  is  adapted,  excluding  all  such  in- 
juries as  affect  the  owner  in  common  with 
the  people  of  the  community."  See,  in  note 
2,  a  large  number  of  authorities  cited  to  sup- 
port the  text.    In  Lewis,  Em.  Dom.  §  284, 
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the  author,  after  a  painstaking  review  of  the 
decislonB  pro  and  con,  announces  his  conclu- 
sions to  be  "that  any  interference  with  any 
private  right  appurtenant  to  property,  sueh 
as  the  right  of  support,  the  right  to  pure  air, 
etc.,  was  a  taking  for  which  compensation 
must  be  made  under  our  Constitutions  ns 
they  existed  prior  to  1870,"  the  deoision  of 
many  courts  to  the  contrary  notwithstand- 
ing. We  certainly  concur  in  the  further 
opinion  expressed  by  this  eminent  writer, 
that  it  is  "clear  that  where  such  interference 
is  held  not  to  be  a  taking,  it  must  be  held  to 
be  a  damage  or  injury."  Indeed,  we  have, 
during  the  course  of  our  investigation,  en- 
countered in  no  text-book  the  suggestion  that 
there  is  room  for  doubt  or  misgivings  as  to 
this  particular  point.  Much  less  have  we 
been  able  to  find  any  direct  adjudication  by 
any  court  to  the  effect  that  such  damages  are 
not  recoverable  under  the  provisions  of  a 
Constitution  declaring  that  just  compensa- 
tion must  be  made,  not  only  for  all  private 
*property  actually  taken,  but  likewise  for  all 
that  is  damaged,  in  the  interest  of  the  gen- 
eral public.  In  one  of  our  early  cases,  in- 
volving a  construction  of  the  term  "taken" 
as  used  in  our  state  Constitution  then  of 
force  (South  Cnrolina  R.  Co.  v.  Steiner,  44 
Ga.  646),  it  appeared  that  the  city  council 
of  Augusta  conferred  upon  certain  railway 
companies  the  right  to  operate  a  railway 
over  and  along  one  of  the  streets  of  that  city, 
using  steam  or  other  power,  and  that  the 
contract  between  the  city  and  these  compa- 
nies, whereby  this  privilege  was  granted,  was 
subsequently  confirmed  by  an  act  of  the  leg- 
islature approved  October  26,  1870.  It  was 
conceded  in  that  case  that  the  fee  to  the  soil 
in  the  street  in  question  was  in  the  state  of 
Georgia,  subject  only  to  its  use  as  a  public 
highway  by  the  people  of  the  state.  The 
railroads  claimed  the  right  to  run  their 
trains  by  steam  power  along  this  street, 
without  responsibility  for  damages  sustained 
by  the  owners  of  property  fronting  thereon; 
and  the  issue  raised  was  whether  or  not  such 
owners  had  a  right  of  action  growing  out  of 
the  construction  and  operation  of  this  rail- 
way, and  could  recover  damages  caused  by 
the  noise,  smoke,  vibration,  etc.,  thereby  oc- 
casioned. It  was  decided  by  a  majority  of 
the  members  of  this  court  that  "while  the  use 
of  a  public  street  may  be  granted  to  railroads 
to  lay  bars  of  iron  on  to  run  over  with  trains, 
without  endangering  the  street  by  obstruc- 
tions or  embankments,  yet  if  the  use  of  loco- 
motives inflicts  injury  upon  those  who  live 
on  the  street,  by  throwing  smoke  through  the 
houses  along  the  street,  or  by  its  weight 
shaking  them  or  breaking  the  plastering  or 
walls,  etc.,  and  by  the  noise  and  screechinpr 
of  whistles  and  engines,  the  legislative  right 
to  nm  over  the  street  does  not  make  such 
acts  harmless,  and  the  injury  inflicted  upon 
the  legal  rights  of  the  parties  is  not  damnum 
absque  injuria."  It  will  be  noted  that  this 
case  was  decided  before  the  adoption  of  our 
present  Constitution  of  1877,  and  at  a  time 
when  the  only  constitutional  provision  of 
force  looking  to  the  compensation  of  owners 
of  private  property  injuriously  affected  by 
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the  construction  and  maintenance  of  an  en- 
terprise conducted  in  furtherance  of  the  pub- 
lic good  related  solely  to  the  "taking"  of  suck 
property  for  public  uses.  Nevertheless  it 
was,  in  effect,  held  by  a  majority  of  the  court 
that  the  injuries  complained  of  amounted  to 
a  ytaking*'  of  property,  within  the  meanmg 
of  the  organic  law  of  this  state  as  then  ex- 
pressed in  its  Constitution.  In  the  opinion 
delivered  by  Judge  Warner,  he  says  (p. 
661)  :  "If  the  general  assembly,  in  the  ex- 
ercise of  its  right  of  eminent  domain,  should 
pass  an  act  for  the  taking  of  private  proper- 
ty for  public  use  without  providing  any  just 
compensation  therefor,  the  act  would  be  un- 
constitutional, in  violation  of  the  fundamtni- 
tal  principles  of  the  law  as  the  same  has  ex- 
isted from  Masrna  Charta  to  the  present 
time."  Judge  McCay,  who  declined  to  con- 
cur in  the  judgment  rendered,  bagel  his  d*s- 
sent  wholly  upon  the  proposition  that  there 
was  no  actual  "taking"  of  private  property 
for  the  public  use,  the  property  actually  tak- 
en having  always  belonged  to  the  public. 
While  this  case  is  not,  strictly  speaking, 
binding  authority  upon  this  court  as  at  pres- 
ent constituted, — the  same  not  being  a  unan- 
imous decision, — yet  its  moral  force  and  ef- 
fect should  not  be  overlooked.  A  careful 
reading  of  Judge  McCay's  dissenting  opui- 
ion  (pp.  662,  563)  will  convincingly  show, 
w«*  think,  that  he  fully  recognized  that  the 
property  rights  of  the  owners  of  premises 
fronting  on  the  street  occupied  by  the  rail- 
road companies  with  their  track  had  been 
seriously  interfered  with,  and  that  they  had 
accordingly  suffered  substantial  damages; 
and,  this  being  so,  doubtless  he  would  have 
concurred  in  the  judgment  had  the  Constitu- 
tion then  of  force  specifically  declared,  as 
does  our  present  Constitution,  that  private 
property  can  neither  be  taken  nor  damaged 
for  the  public  use  without  just  and  adequate 
compensation  being  first  paid. 

The  question  now  in  hand  was  discussed 
at  length  by  the  Supreme  Court  of  the  Unit- 
ed States  in  Baltimore  d  P.  R.  Co.  v.  Fifth 
Baptist  ChurcK  108  U.  S.  317,  27  L.  ed.  739, 
2  Sup.  Ct.  Rep.  719.  In  that  case  it  ap- 
peared that  the  railroad  company  had  con- 
ferred upon  it  by  an  act  of  Congress  author- 
ity to  build  its  line  into  the  city  of  Washing- 
ton along  a  particular  route  selected  for 
that  purpose.  The  plain  tin'  made  complaint 
that  the  company  had  erected  an  engine 
house  and  machine  shop  upon  a  parcel  of 
land  immediately  adjoining  a  church  edifice 
belonging  to  the  plaintiff,  and  had  since  used 
them  in  such  a  way  as  to  disturb,  both  on 
tlie  Sabbath  and  on  other  days,  the  congre- 
gation assembled  in  the  church,  to  interfere 
with  religious  services  conducted  therein, 
break  up  its  Sunday  schools,  and  destroy  the 
value  of  the  building  as  a  place  of  public  wor- 
ship. On  the  trial  of  the  case  it  was  shown 
that  "these  sei-vices  were  habitually  inter- 
rupted and  disturbed  by  the  hammering  nois- 
es made  in  the  workshops  of  the  company, 
the  rumbling  of  its  engines  passing  in  and 
out  of  them,  and  the  blowing  off  of  steam; 
that  these  noises  were  at  times  so  great  aa 
to  prevent  -members  of  the  congregation  sit- 
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ting  in  p&rts  of  the  church  farthest  from  the 
shops  from  hearing  what  was  said;  .  .  . 
and  that  in  the  summer  time,  when  the  win- 
dows of  the  church  were  opened  for  air, 
smoke,  cinders,  and  dust  were  blown  from  the 
smokestacks  l^rough  the  windows  of  the 
church,  settling  upon  the  pews  and  furni- 
ture, and  soiling  the  clothes  of  the  occupants, 
accompanied  by  an  offensive  odor,  which 
greatly  annoyed  the  congregation."  An  ac- 
tion was  brought  for  the  damages  thus  sus- 
tained, and  a  recovery  had.  In  passing  up- 
on the  merits  of  the  plaintiff's  complaint,  it 
was  held  by  the  reviewing  court  that  "in  an 
action  at  law  damages  may  be  recovered 
against  a  person  who  maintains  a  nuisance 
which  renders  the  ordinary  use  and  occupa- 
tion of  property  physically  uncomfortable  to 
its  owner ;  and,  if  the  cause  of  the  annoyance 
and  discomfort  be  continuous,  equity  will  re- 
strain it."  It  was  further  ruled  that  "the 
measure  of  damages  in  an  action  at  law 
against  the  maintenance  of  a  nuisance  affect- 
ing real  estate  is  not  simply  the  depreciation 
of  the  property.  The  jury  are  authdrized 
aUo  to  take  into  consideration  rversonal  dis- 
comfort which  may  be  caused  by  the  nui- 
sance," etc.,  "even  if  there  be  no  arithmetical 
rule  for  the  estimate."  And  it  was  still  fur- 
ther distinctly  ruled  that  "legislative  au- 
thorization exempts  from  liability  to  suits, 
civil  or  criminal,  at  the  instance  of  the  state, 
but  it  does  not  affect  claims  of  private  citi- 
zens for  damages  for  special  inconvenience 
and  discomfort  not  experienced  by  the  public 
at  large."  In  the  able  opinion  delivered  by 
Mr.  Justice  Field,  he  said,  in  this  connection 
(p.  331,  108  U.  S.,  p.  744.  27  L.  ed.,  and  p. 
728,  2  Sup.  Ct.  Rep.) :  "Whatever  the  ex- 
tent of  the  authority  conferred,  it  was  ac- 
companied with  this  implied  qualification: 
tliat  the  works  should  not  be  so  placed  as  by 
their  use  to  unreasonably  interfere  with  and 
disturb  the  peaceful  and  comfortable  enjoy- 
ment of  others  in  their  property.  Grants  of 
privileges  or  powers  to  corporate  bodies  like 
those  in  question  confer  no  license  to  use 
tbem  in  disregard  of  the  private  rights  of 
others,  and  with  immunity  for  their  inva- 
bion.  The  great  principle  of  the  common 
law,  which  is  equally  the  teaching  of  Chris- 
tian morality,  so  to  use  one's  property  as  not 
to  injure  others,  forbids  any  other  applica- 
tion or  use  of  the  rights  and  powers  con- 
ferred." On  page  334.  108  U.  S.,  page  745, 
27  L.  ed.,  and  page  730,  2  Sup.  Ct.  Rep., 
speaking  of  the  direct  cause  of  the  injury, 
complained  of  in  that  case,  he  further  says: 
"If.  as  asserted  by  the  defendant,  the  noise, 
smoke,  and  odors  which  are  the  cause  of  the 
diRcomfort  and  annoyance  to  the  plaintiff 
are  no  more  than  must  necessarily  arise 
from  the  nature  of  the  business  carried  on 
with  an  engine  house  and  workshop  as  ordi- 
narily constructed,  then  the  engine  house  and 
workshop  should  be  so  remodeled  and 
chanced  in  their  structure  as  to  prevent,  if 
that  be  possible,  the  nuisance  complained  of; 
and,  if  that  be  not  possible,  they  should  be 
removed  to  some  other  place,  where  by  their 
use  the  plaintiff  would  not  be  thus  annoyed 
and  disturbed  in  the  enjoyment  of  its  proper- 
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ty."  It  Is  true,  as  stated  by  Chief  Justice 
Simmons  in  the  opinion  filed  by  him  in  the 
case  at  bar,  referring  to  the  case  just  cited, 
that  the  right  of  action  was  based  upon  the 
maintenance  of  a  nuisance  by  the  railroad 
company;  but  he  does  not  undertake  to  re- 
fer to  any  authority  with  a  view  to  showing 
that  tlie  agencies  put  in  operation  by  the  de- 
fendant company  in  that  case  are  not  to  be 
considered  identical  with  those  of  which  com- 
plaint is  made  in  the  present  action.  Anoth- 
er case  peculiarly  in  point  upon  its  facts  is 
that  of  First  Baptist  Church  v.  Schenectady 
«G  T.  R.  Co.  5  Barb.  79.  There  the  church 
claimed  damages  resulting  from  noise  and 
the  jarring  produced  by  steam  engines  and 
cars  which  disturbed  and  molested  its  con- 
gregation, and  had  the  effect  of  diminishing 
the  value  of  its  house  of  worship.  It  was 
held  in  that  case  that  it  was  enough  to  show 
that  the  plaintiff's  property  had  been  ren- 
dered less  valuable  for  the  purposes  to  which 
it  was  devoted,  and  it  need  not  further  ap- 
pear that  its  value  was  likewise  depreciated 
for  other  purposes.  A  ruling  to  the  contrary 
was  made  in  First  Baptist  Church  v.  Utioa 
^  8.  R.  Co.  6  Barb.  313;  but  it  is  to  be  ob- 
served that,  while  the  decision  in  that  case 
appears  in  a  later  report,  it  was  really  ren- 
dered at  the  May  term,  1848,  of  the  court, 
whereas  the  decision  above  cited  from  5 
Barb,  was  announced  at  the  November  term 
of  that  year,  and  overruled  the  decision  re- 
ported in  6  Barb.  In  a  more  recent  New 
York  case  (Drucker  v.  Manhattan  R.  Co.  106 
N.  Y.  157,  60  Am.  Rep.  437,  12  N.  E.  568), 
decided  in  1887,  Finch,  J.,  in  referring  to  the 
damages  from  the  construction  and  opera- 
tion of  the  defendant  company's  elevated 
railway,  said:  "Smoke  and  gases,  ashes 
and  cinders,  affect  and  impair  the  easement 
of  air.  The  structure  itself  and  the  passage 
of  cars  lessen  the  easement  of  light.  The 
drippings  of  oil  and  water,  and  possibly  the 
frequent  columns,  interfere  with  convenience 
of  access.  These  are  elements  of  damage, 
even  though  the  necessary  concomitants  of 
the  construction  and  operation  of  the  road, 
and  not  the  product  of  negligence,  for  they 
abridge  the  landowner's  easement,  and  to 
that  extent,  at  least,  are  subjects  for  redress 
in  an  action  for  damages."  See  also  Story 
V.  Ts^vw  York  Elev.  R.  Co.  90  N.  Y.  122,  43 
Am.  Rep.  146. 

We  will  now  direct  attention  to  the  precise 
questions  passed  upon  and  rulings  an- 
nounced in  the  cases  cited  and  relied  on  by 
tlie  Chief  Justice  in  the  opinion  prepared  by 
him,  as  supporting  the  views  entertained  by 
a  majority  of  the  members  of  this  court.  In 
Rochet te  v.  Chicago,  M.  d  St.  P.  R.  Co.  32 
Minn.  201,  20  N.  W.  140,  it  appeared  that 
the  defendant,  in  constructing  its  railroad, 
made  an  excavation  extending  across  certain 
streets  in  the  vicinity  of  the  plaintiff's  prem- 
ises, thereby  cutting  off  his  most  convenient 
and  usual  means  of  access  to  and  from  his 
place  of  business  in  the  city.  It  was  sim- 
ply held  in  that  case  that  the  injuries  com- 
plained of  were  not  special  to  the  plaintiff, 
but  the  same  in  kind  sustained  by  the  gen- 
eral public  in  common  with  himself,  and 
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therefore  the  acts  committed  hj  the  defend- 
ant, even  if  unlawful,  would  constitute  a 
fmblic  nuisance,  merely,  and  not  one  entit- 
ing  the  plaintiff  to  maintain  his  action. 
Furthermore,  it  was  decided  that  the  acts 
complained  of  did  not  constitute  a  "taking" 
of  tne  plaintiff's  property,  within  the  mean- 
ing of  the  Constitution  of  Minnesota.  It  is 
to  be  noted  in  this  connection  that  the  Con- 
stitution of  that  state,  in  the  clause  thereof 
relating  to  an  exercise  of  the  power  of  emi- 
nent domain,  merely  provides  that  just  com- 
pensation shall  be  made  for  property  "tak- 
en," and  does  not  in  addition  use  the  words 
'*or  damaged/'  or  any  other  terms  equivalent 
thereto.  What  has  just  been  said  with  ref- 
erence to  the  case  last  cited  also  applies  to 
the  decision  in  Carroll  v.  Wisconsin  C.  R, 
Co,  40  Minn.  168,  41  N.  W.  661,  wherein  a 
similar  ruling  was  announced.  In  Morgan 
v.  Dcs  Moines  d  8t,  L,  R,  Co,  64  Iowa,  589, 
62  Am.  Rep.  462,  21  N.  W.  96,  an  action  for 
damages  was  brought  against  the  company 
under  a  statute  of  the  state  providing  that 
municipal  corporations  should  have  power  to 
authorize  or  forbid  the  location  of  railway 
tracks  along  streets,  but  that  no  railway 
track  could  thus  be  located  and  laid  down 
"until  after  the  injury  to  property  abutting 
upon  the  street  .  .  .  upon  which  such 
railway  track  is  proposed  to  be  located  and 
laid  down  has  been  ascertained  and  compen- 
sated in  the  manner  provided  for  taking  pri- 
vate property  for  works  of  iptemal  improve- 
ment.'' A  track  was  laid  down  which 
crossed  another  street,  on  which  the  plaintiff 
was  living;  and  the  court  simply  held,  in 
construing  this  statute,  that  the  plaintiff 
had  no  cause  of  action,  because  his  property 
did  not  abut  upon  the  street  along  which  the 
track  was  laid.  As  to  the  case  of  Columbia 
Delaware  Bridge  Co.  v.  Oeisse,  35  N.  J.  L. 
558,  it  appears  from  the  report  thereof  that 
a  statute  of  the  state  required  the  bridge 
company  to  pay  damages  occasioned  to  the 
owners  of  such  ferries  as  might  be  injured 
by  the  erection  of  its  bridge;  and  the  court 
simply  decided  that  the  criterion  of  the  right 
to  recover  was  whether  or  not  the  acts  caus- 
ing the  damage  were  such  as,  independently 
of  the  statutory  powers  of  the  company, 
would  have  been  actionable  at  common  law. 
The  damages  claimed  in  that  case  arose  mere- 
ly from  loss  of  patronage,  and  It  was  accord- 
ingly vei'y  properly  held  that  the  owners  of 
the  ferry  thus  rendered  less  profitable  had  no 
common-law  right  to  immunity  from  legiti- 
mate competition  such  as  necessarily  arose 
from  the  building  of  the  company's  toll 
bridge.  The  report  of  the  case  of  Pennsyl- 
vania R.  Co.  V.  Lippincottf  116  Pa.  472,  9 
Atl.  871,  discloses  that  "a  railroad  company 
constructed  a  viaduct  or  elevated  roadway 
upon  property  owned  by  it  in  fee,  lying  on 
one  side  of  a  street,  and  operated  its  steam 
railway  thereon.  From  the  noise,  smoke,  and 
dust  caused  by  the  engines  and  cars,  the  nec- 
essary consequence  of  the  operation  of  the 
railroad,  injuries  resulted  to  the  plaintiff's 
property  on  the  opposite  side  of  the  street, 
no  portion  of  which  property  was  taken  or 
used  in  the  construction  of  said  viaduct." 
And  it  was  held  that,  "except  on  proof  of 
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negligence,  the  lawful  use  by  a  railroad  com- 
pany of  a  lawful  erection  entirely  upon  it« 
o^-n  property  is  not  the  subject  of  damage** 
under  tne  Pennsylvania  Constitution.  On 
page  483,  116  Pa.,  and  page  874,  9  Atl.,  the 
provision  of  that  Constitution  under  consid- 
eration was  quoted  as  follows:  "Municipal 
and  other  corporations  and  individuals  in- 
vested with  the  privilege  of  taking  private 
property  for  public  use,  shall  make  just 
compensation  for  property  taken,  injured,  or 
destroyed,  in  the  construction  or  enlargement 
of  their  works,  highways,  or  improvements." 
The  difference  between  this  provision  and 
that  contained  in  the  Constitution  of  thin 
state  is  obvious.  The  former,  in  expT%8s 
terms,  restricts  compensation  to  cases  where 
private  property  is  taken,  injured,  or  de- 
stroyed in  the  construction  or  enlargement 
ot  works  of  a  public  character;  and  there- 
fore it  might  with  much  force  be  contended 
that  the  frumers  of  the  Pennsylvania  Consti- 
tution did  not  contemplate  that  compensa- 
tion should  be  paid  to  the  owners  of  proper- 
ty ih  no  way  injuriously  affected  by  the 
"construction  or  enlargement"  of  a  public 
enterprise,  although  they  might  thereafter 
suffer  consequential  damages  arising  solely 
out  of  its  operation  in  a  legitimate  and  law- 
ful manner.  This  question  was  more  par- 
ticularly gone  into  in  the  subsequent  case  of 
Pennsylvania  R.  Co.  v.  Marchant,  119  Pa. 
541,  13  Atl.  600,  which  is  also  especially  re- 
lied on  by  the  majority  of  our  brethren.  In 
construing  the  constitutional  provision  of 
that  state  above  quoted,  the  court  in  that 
case  held  expressly  that  "the  remedy  provid- 
ed by  said  constitutional  provision,  to  secure 
just  compensation  by  corporations  for  prop- 
erty 'injured  or  destroyed,'  has  relation  to 
injuries  which,  though  popularly  termed  con- 
sequential, are  yet  to  be  understood  as  con- 
lined  to  such  injuries  to  one's  property  as  are 
actual,  positive,  and  visible, — the  natural 
and  necessary  results  of  the  original  con- 
struction or  enlargement  of  its  works  by  a 
corporation,  and  of  such  certain  character 
that  compensation  therefor  may  be  ascer- 
tained at  the  time  the  works  are  being  con- 
structed or  enlarged,  and  paid  or  secured,  as 
provided  in  the  Constitution,  in  advance." 
Accordingly  a  majority  of  the  court  an- 
nounced their  conclusion  to  be  that  the  de- 
fendant company,  which  had  not  taken,  in- 
jured, or  destroyed  any  of  the  plaintiff^ 
propertv  during  the  course  of  the  construc- 
tion of  its  road,  was  not  answerable  in  'lama 
ges  for  any  injuries  incident  and  solely  at- 
tributable to  a  subsequent  operation  of  the 
road  in  a  proper  and  la^vful  manner,  and 
without  any  admixture  of  negligence  what- 
ever. It  will  be  noted  that  Mr.  Justice  Ster- 
rett  declined  to  concur  in  the  judgment  ren- 
dered, and  in  his  dissenting  opinion  (pp.  502 
ct  seg.f  119  Pa., and  p.  698.  13  Atl.)  enters  in- 
to a  very  thorough  and  able  argument  in  op- 
position to  the  views  entertained  by  the  ma- 
jority. It  is  also  proper  to  call  attention  to 
the  fact  that  in  the  Ltppinoott  Case,  116  Pa. 
472.  9  Atl.  871,  there  was  likewise  a  dissent- 
ing opinion  filed  by  two  justices.  The  af- 
firmance by  the  Supreme  Court  of  the  Unit- 
ed States  of  the  decision  pronounced  by  th« 
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state  court  in  the  Marchant  Case  adds  no 
weight  whatever  to  it  as  authority  upon  the 
questions  therein  dealt  with.  See  that  case 
reported  in  153  U.  S.  380,  38  L.  ed.  751,  14 
Sup.  Ct.  Rep.  894.  The  Supreme  Court 
merely  undertook  to  pass  upon  the  Federal 
questions  raised,  as  to  whether  or  not  the 
plaintiir,  under  the  decision  made  by  the 
}'enn«ylvaina  court,  had  been  denied  the 
equal  protection  of  the  law.  In  the  opinion 
delivered  by  Mr.  Justice  Shiras,  he  says  ex- 
plicitly (p.  385,  153  U.  S.,  p.  754,  38  L  ed., 
and  p.  896,  14  Sup.  Ct.  Rep.:  "We  are 
not  authorized  to  inq^uire  into  the  grounds 
and  reuHons  upon  which  the  supreme  court 
of  Pennsylvania  proceeded  in  its  construc- 
tion of  the  statutes  and  Constitution  of  that 
state;  and,  if  this  record  presented  no  other 
question  except  errors  alleged  to  have  been 
committed  by  that  court  in  its  construction 
of  its  domestic  laws,  we  should  be  obliged 
to  hold,  as  has  been  often  held  in  like  cases, 
tliat  we  have  no  jurisdiction  to  review  the 
judgment  of  the  state  court,  and  we  should 
l;ave  to  dismiss  this  writ  of  error  for  that 
reason." 

The  Constitution  of  the  state  of  Missouri, 
like  the  Constitution  of  Georgia,  employs  the 
words  ''taken  or  damaged."  The  case  of 
Rude  V.  St,  Louis,  93  Mo.  408,  6  S.  W.  257,  is 
cited  in  the  majority  opinion  filed  in  the 
present  case  to  sustain  the  views  therein  ad- 
vanced. It  should  be  observed,  however, 
that  the  Missouri  court  merely  announced 
the  well-established  rule  that  "a  property 
»>\vner,  in  order  to  recover  damages  for  an 
obstruction  to  a  highway,  must  show  that 
the  damai^es  suffered  are  peculiar  to  him; 
l*eing  such  as  are  different  in  kind,  and  not 
merely  in  degree,  from  those  sustained  by 
other  members  of  the  community."  And  in 
applying  this  rule  to  the  facts  of  that  case 
the  court  very  properly  held  that  the  plain- 
tifT,  who  alleged  he  had  been  damaged  by  an 
excavation  in  the  street  some  500  feet  dis- 
tant from  his  premises,  so  as  to  render  the 
street  impassable  for  teams,  was  not  entitled 
to  maintain  an  action.  In  the  opinion  filed 
in  that  case  the  views  expressed  by  the  su- 
preme court  of  Illinois  in  Rigney  v.  Chicago, 
102  m.  80,  seem  to  be  indorsed  by  the  mem- 
bers of  the  Missouri  court,  at  least  to  the  ex- 
tent of  recognizing  the  right  of  one  to  recover 
when  there  has  been  some  direct  physical 
disturbance  of  a  right,*  either  public  or  pri- 
vate, which  the  plaintiff  enjoys  in  connection 
with  his  property,  and  which  gives  to  it  an 
Rdditional  value,  so  that  by  reason  of  such 
disturbance  he  sustains  peculiar  damages  not 
suffered  by  the  general  public.  As  the  Rig- 
ney Case  is  esi>ecially  relied  on  as  support- 
ing the  judgment  rendered  in  the  case  at  bar, 
it  is  pertinent  to  inquire  what  was  really 
therein  decided.  We  feel  entirely  confident 
that,  instead  of  the  decision  being  authority 
for  the  propositions  for  which  it  is  cited  by 
the  Chief  Justice,  it  can  clearly  be  shown 
that  the  principles  announced  directly  sus- 
tain the  views  set  forth  in  this  dissenting 
opinion.  The  Constitution  of  Illinois,  in  so 
far  as  it  provides  that  private  property  shall 
not  be  "taken  or  damacred"  for  public  use,  is 
identical  wit^  ours.  That  Constitution  went 
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into  effect  in  1870,  and  was  the  first  in  the 
United  States  to  extend  the  right  to  compen- 
sation by  use  of  the  words  "or  damaged." 
llie  action  instituted  by  Rigney  was  one  to 
recover  damages  against  the  city  for  con- 
structing a  viaduct  or  bridge  over  a  public 
street  not  far  from  his  residence,  whereby  he 
claimed  his  premises  had  been  depreciated  in 
value.    On  the  trial  of  the  case  in  the  lower 
court  there  was  a  verdict  and  judgment  in 
favor  of  the  city,  and  the  case  was  taken  to 
the  supreme  court  of  Illinois  for  review.    It 
reversed  the  judgment  of  the  trial  court,  and 
held    that   damages    were  recoverable.    It 
seems,  from  the  facts  reported,  that  the  con- 
tention of  the  city  was-  that  no  property  of 
the  plaintiff  had  been  actually  taken  or  ap- 
propriated, and  that  the  acts  complained  of, 
not  physically  affecting  his  property,  gave 
him  no  right  of  action.    The  reviewing  court, 
however,  declined  to  restrict  the  meaning  of 
the  word  "property,"  as  used  in  the  Consti- 
tution, to  such  things  as  lands  and  tenements 
themselves,  but  construed  it  to  mean  "that 
dominion  or  indefinite  right  of  user  and  dis- 
position which  one  may  lawfully  exercise 
over  particular  things  or  objects."    It  was 
further  stated  in  this  connection  that  before 
the  adoption  of  the  Constitution  of  1870  it 
was  a  settled  doctrine  of  the  court  that  "any 
actual  physical  injury  to  private  property 
by  reason  of  the  erection,  construction,  or 
operation  of  a  public  improvement  in  or  along 
a  public  street  or  highway,  whereby  the  ap- 
propriate use  or  enjoyment  of  the  property 
was  materially  interrupted,  or  its  value  suh- 
stantially  impaired,  was  regarded  as  a  'tak- 
ing* of  private  property,  within  the  meaning 
of  the  Constitution,  to  the  extent  of  the  dam- 
ages thereby  sustained,  and  actions  for  such 
injuries  were  uniformly  sustained.     But  the 
remedy  was  restricted  to  such  cases  of  direct, 
physical  injury."    In  view  of  this  fact  the 
court  held  expressly  that,  under  the  Consti- 
tution of  1870,  redress  was  afforded  in  cases 
not  provided  for  by  the  Constitution  of  force 
prior  to  that  time,  and  that  the  additional 
protection  thus  secured  to  the  owners  of  pri- 
vate   property    comprehended    "every    case 
where  there  is  a  direct,  physical  obstruction 
or  injury  to  the  right  of  user  or  enjoyment 
of  private  property,  by  which  the  owner  sus- 
tains some  special  pecuniary  damage  in  ex- 
cess of  that  sustained  by  the  public  gener- 
ally, which  by  the  common  law  would,  in  the 
absence  of  any  constitutional  or  statutory 
provision,  give  a  right  of  action."    Further- 
more, the  principle  was  clearly  laid  down  by 
the  court  that  whenever  there  has  been  a 
physical  disturbance  of  any  legal  right  which 
one  enjoys  in  connection  with  his  property, 
whereby  he  sustains  injury  and  damage,  the 
fact  that  there  was  no  direct,  physical  inva- 
sion of  the  premises  themselves  will  not  pre- 
vent a  recovery.     In  the  opinion  preparea  by 
Mr.  Justice  Mulkey  (pp.  74  et  Beq.),  he  pre- 
sents an  able  argument  to  the  effect  that,  to 
restrict  a  recovery  to  direct,  physical  injur- 
ies to  the  property  itself,  as  distinguished 
from  the  ovnier's  property  rights  therein, 
would  be  to  make  the  words  "or  damaged,**  • 
as  used  in  the  Constitution  of  the  state,  en- 
tirely without  meaning;  for  the  right  to  re- 
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cover  damages  for  such  injuries  had  existed 
under  the  previous  Constitution,  which  limit- 
ed compensation  to  cases  where  private 
property  was  "taken"  for  public  use.  At- 
tention was  also  called  to  the  fact  that  while 
the  term  "property**  was  frequently  used  to 
indicate  the  rea  or  subject  of  the  property, 
rather  than  the  property  itself,  yet  m  its  ap- 
propriate seiise  it  included  the  right  of  user 
and  enjoyment  of  anything  which  the  law 
recognized  as  capable  of  becoming  the  sub- 
ject-matter 'of  ownership.  In  Chicago  v. 
Taylor,  126  U.  S.  161,  31  L.  ed.  638,  8  Sup. 
Ct.  Kep.  820,  it  was  decided  that,  under  the 
provisions  of  the  Constitution  of  the  state  of 
Illinois  adopted  in  1870,  a  recovery  may  be 
had  in  cases  where  private  property  has  sus- 
tained a  substantial  injury  from  the  making 
and  use  of  an  improvement  that  is  public  in 
its  character,  whether  the  damage  be  direct,  as 
when  caused  by  trespass  or  physical  invasion 
of  the  property,  or  consequential,  as  in  a  dim- 
inution of  its  market  value.  That  case 
came  by  writ  of  error  from  the  circuit  court 
of  the  United  States  for  the  northern  dis- 
trict of  Illinois.  There  was  a  verdict  and 
judgment  against  the  city,  which  was  af- 
firmed by  the  United  States  Supreme  Court. 
The  official  report  discloses  that  the  court 
had  under  consideration  the  decision  in  Rig- 
ney*8  Case,  cited  above.  Other  previous  ad- 
judications by  the  Illinois  supreme  court 
were  reviewed,  and  express  recognition  was 
given  to  the  new  rule  laid  down  in  the  Riq- 
ney  Case,  that  compensation  must  be  made 
in  all  cases  where  there  had  been  some  phy- 
sical disturbance  of  a  right,  public  or  pri- 
vate, which  one  enjoys  in  connection  with  h''s 
property,  even  thouf^h  there  had  been  no  tres- 
pass upon,  or  actual  invasion  of,  his  premises. 
See  page  108,  125  U.  S.,  page  641,  31  L.  ed., 
and  page  825,  8  Sup.  Ct.  Rep.  It  seems  that 
counsel  for  the  city  in  that  case,  in  his  argu- 
ment before  the  reviewing  court,  dwelt  some- 
what at  length  upon  the  serious  consequences 
which  he  predicted  would  result  from  en  forc- 
ing the  rule  as  laid  down  by  the  supreme  court 
of  Illinois.  In  reply  to  this  argument,  Mr. 
Justice  Harlan,  in  the  concluding  sentence  of 
his  opinion, said:  "We  dismiss  theseseveral 
suggestions  with  the  single  observation  that 
they  can  be  addressed  more  properly  to  the 
people  of  the  state  in  support  of  the  proposi- 
tion to  change  their  Constitution." 

The  identical  question  we  are  now  consid- 
ering was  involved  in  the  case  of  Chicago,  M. 
A  8t.  P.  R.  Co.  V.  Darke,  148  111.  226,  35  N. 
E.  750.  That  was  a  suit  against  a  railway 
company  to  recover  damages  caused  by  the 
construction,  maintenance,  and  operation  of 
Its  line  of  railway  near  the  plaintiff's  prem- 
ises. The  railroad  was  built  on  the  opposite 
side  of  an  adjoining  avenue,  and  the  com- 
plaint made  was  that  in  the  operation  of  this 
road  the  company  had  thrown  and  deposited 
upon  the  plaintiff's  premises  dust,  cinders, 
and  smoke.  etc.«  and  that  by  reason  of  the 
running  of  trains  her  premises  had  been 
greatly  shaken  and  disturbed.  It  was  held 
that  the  owner  of  land  in  the  vicinity  of  a 
railroad  may  recover  for  injury  to  his  prop- 
erty caused  by  the  noise  and  disturbance 
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arising  from  the  passage  of  trains.  From 
the  opinion  filed  by  Bailey,  J.,  in  that  case, 
it  appears  that  error  was  assigned  upon  the 
refusal  of  the  trial  judge  to  cluirge  the  jury, 
as  requested  by  the  defendant,  that  there 
could  be  no  recovery  by  the  plaintiff  for  any 
damages  caused  by  reason  of  the  noise,  con- 
fusion, or  disturbance  occasioned  by  the 
operation  of  the  defendant's  trains  in  its 
yards  or  upon  its  tracks.  The  supreme  court 
ruled  that  this  request  was  properly  refused, 
saying:  "The  railway  having  been  built 
and  being  operated  by  authority  of  law,  its 
operation,  of  course^  cannot  be  held  to  be,  in 
law,  a  nuisance;  but,  while  that  is  so,  it  is 
difficult  to  see  how  the  damages  resulting  to 
adjacent  property  from  its  operation  are  in 
any  degree  aifected  by  that  circumstance.  If 
the  noise,  confusion,  and  disturbance  caused 
by  the  defendant's  engines  and  cars  is  such 
as  would,  in  the  absence  of  legislative  au- 
thority, have  constituted  an  actionable  nui- 
sance, the  existence  of  such  authority  in  no 
way  relieves  them  of  their  damaging*  effect, 
so  as  to  take  away  from  property  owners 
their  right  to  redress,  or  so  as  to  convert 
what  was  before  actionable  into  a  case  of 
damnum  absque  injuria."  In  reviewing  the 
case  of  Chicago,  M.  d  8t.  P.  R,  Co,  v.  Hall, 
90  111.  42,  Bailey,  J.,  observed  that  an  ex- 
pression was  used  in  the  opinion  filed  theriMn 
to  the  effect  that  noise  and  confusion  in  the 
vicinity  of  the  railroad  oould  not  be  con- 
sidered in  the  estimate  of  damages ;  but  "on 
examining  the  report  of  the  case,  however, 
it  will  readily  be  seen  that  no  such  question 
was  involved  in  the  case,  [as]  No  damages 
by  reason  of  the  noise  and  confusion  caused 
by  the  operation  of  the  railroad  were  claimed 
in  the  pleadings,  nor,  so  far  as  appears,  was 
any  evidence  on  that  subject  offered,  nor  any 
claim  made  to  damages  arising  from  that 
cause."  Accordingly,  he  announced  that  the 
court  adhered  to  its  ruling  in  Chicago,  P.  d 
8t.  L.  R.  Co.  V.  Nix,  137  111.  141,  27  X.  E.  81. 
where  it  was  held  that  when  the  noise  made 
by  passing  trains  has  a  tendency  to  render 
a  farm  less  desirable  as  a  place  of  residencc\ 
and  therefore  less  valuable  in  the  market,  it 
was  an  element  of  damage  which  the  jury 
might  properly  take  into  consideration. 
That  an  action  for  damages  lies  for  injuries 
sustained  by  reason  of  smoke,  cinders,  and 
vibration  occasionecf  by  the  running  of 
trains  on  a  railway  was  also  recognized  by 
the  Illinois  supreme  court  in  Chicago  S  E.  I. 
R.  Co.  V.  Loeh,  118  111.  203,  8  N.  E.  400,  and 
in  Chicago  d  E.  I.  R.  Co.  v.  MoAuley,  121  III. 
160,  11  N.  E.  67. 

In  the  Constitution  of  the  state  of  Ne- 
braska is  a  provision  like  that  contained  in 
the  Constitutions  of  Illinois  and  of  Georgia. 
The  supreme  court  of  Nebraska,  in  constru- 
ing the  words  "or  damaged,"  as  used  in  the 
Constitution  of  that  state,  held  them  to  in- 
clude all  damages  arising  from  an  exercise  of 
the  right  of  eminent  domain  which  caused  a 
diminution  in  the  value  of  private  property. 
Omaha  v.  Kramer,  25  Neb.  489,  41  N.  W. 
205;  Chicaqo,  K.  d  K.  R.  Co.  v.  Baeels,  2(5 
Neb.  364,  42  N.  W.  93 ;  Omaha  d  N.  P.  R. 
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Co.  ▼.  Janecek,  30  Neb.  276,  46  N.  W.  478; 
and  Jaynes  v.  Omaha  Street  R.  Co.  53  Neb. 
631,  39  L.  R-  A.  751,  74  N.  W.  67,  citing 
approvingly  Oottschalk  v.  Chicago,  B,  d  Q, 
R.  Co.  14  Neb.  560,  16  N.  W.  475,  and  17  N. 
W.  120,  which  Beems  to  be  the  parent  case, 
wherein  the  court  said  (p.  560,  14  Neb.,  and 
p.  470,  16  N.  W.),  in  speaking  of  the  change 
wrought  in  the  organic  law  of  that  state  by 
the  introduction  into  its  new  Constitution 
of  the  additional  words  "or  damaged:" 
"The  constitutional  provision  therefore  is 
that  private  property  shall  not  be  taken  or 
injuriously  affected  without  just  compensa- 
tion therefor.  The  evident  object  of  the 
amendment  was  to  afford  relief  in  certain 
cases  where  under  our  former  Constitution 
none  could  be  given.  It  was  to  grant  relief 
in  cases  where  there  was  no  dired^  injury  to 
the  real  estate  itself,  but  some  physical  dis- 
turbajice  of  a  right  which  the  owner  pos- 
sesses in  connection  with  his  estate,  by  rea- 
son of  which  he  sustains  special  injury  in 
respect  to  such  property  in  excess  of  that 
sustained  by  the  public  at  large.  To  this  ex- 
tent the  property  owner  is  entitled  to  re- 
cover. It  is  not  necessary,  to  entitle  a  party 
to  recover,  that  there  should  be  a  direct, 
physical  injury  to  his  property,  if  he  has  sus- 
tained damages  in  respect  to  the  property  it^ 
self  whereby  its  value  has  been  permanently 
impaired  and  diminished.  This  is  but  jus- 
tice. While  public  improvements  are  essen- 
tial to  progress  and  to  the  welfare  of  the 
race,  yet  as  the  public  are  to  receive  the  ben- 
efits, whether  by  the  opening  of  streets  and 
public  grounds  or  by  the  construction  of  rail- 
ways, the  party  receiving  the  benefit  should 
bear  the  burden.  This  should  not  be  cast 
upon  others."  The  Constitution  of  Ken- 
tucky also  contains  words  equivalent  in 
meaning  to  those  employed  in  the  Consti- 
tution of  this  state.  It  provides  for  "com- 
pensation for  property  taken,  injured,  or  de- 
stroyed." Const.  §  242.  This  identical 
question  in  reference  to  damages  to  prop- 
erty occasioned  by  discomfort  of  its  occu- 
pants from  smoke,  noise,  etc.,  of  passing 
trains  was  recently  before  tiie  court  of  ap- 
peals in  that  state,  when  it  was  decided: 
"Damages  may  be  recovered  for  injury  to 
abutting  property  on  account  of  annoyance 
and  discomfort  habitually  suffered  by  the  oc- 
cupants from  smoke,  cinders,  and  unusual 
noise  from  trains  passing  over  a  railroad  in 
the  streets  of  a  city."  Louisville  Southern 
R.  Co.  V.  Hooe  (Ky.)  47  S.  W.  621,  622.  In 
the  same  case  it  was  decided  that  it  was 
competent  for  the  jury  to  consider  whether 
the  personal  annoyance  of  the  occupant 
would  conduce  to  a  diminution  of  the  value 
of  the  property;  and  in  the  opinion  of  Bur- 
nam,  J.,  it  is  stated :  "If,  as  matter  of  fact, 
the  occupants  of  this  building  habitually 
suffer  annoyance  and  discomfort  on  account 
of  the  smoke,  cinders,  noise,  etc.,  from  pass- 
ing trains,  this  fact  tends  to  diminish  the 
value  of  the  property."  20  Ky.  L.  Rep.  849. 
The  Constitution  of  Texas  contains  a  simi- 
lar provision,  by  declaring:  "No  person's 
property  shall  oe  taken,  damaged,  or  de- 
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stroyed,  or  applied  to  public  use,  without 
adequate  compensation."  Tex.  Rev.  Stat. 
1879,  p.  2,  §  17.  In  a  recent  decision  by  the 
court  of  appeals  of  that  state  the  same  doc- 
trine was  announced^  with  reference  to  a 
right  of  recovery  against  a  railroad  for^such 
damages.  In  that  case  it  was  also  ruled: 
"Where  plaintiff  was  damaged  by  noise,  dust, 
and  smoke  from  a  railway  running  along  a 
public  street,  the  fact  that  lot  owners  gen- 
erally abutting  on  the  same  street  suffered 
similar  injury  furnishes  no  reason  why 
plaintiff  may  not  recover."  Texa/rkana  A 
Ft.  S.  R.  Co.  v.  Bulgier  (Tex.  Civ.  App.)  47 
S.  W.  1047. 

We  find  nothing  in  any  of  the  decisions  of 
this  court  which  are  relied  on  by  counsel  for 
the  defendant  in  error,  and  cited  in  the  ma- 
jority opinion  delivered  in  this  case,  at  all  in 
conflict  with  our  views  of  the  law,  and  a 
proper  application  thereof  to  the  peculiar 
facts  here  presented.  The  three  cases  main- 
ly relied  on  are  Campbell  ▼.  Metropolitan 
Street  R.  Co.  82  Ga.  320,  9  S.  E.  1078 ;  Peel 
V.  Atlanta,  86  Ga.  138,  8  L.  R.  A.  787,  11  S. 
E.  582;  and  Pause  v.  Atlanta,  98  Ga.  92,  26 
S.  E.  489.  In  the  first  case  mentioned  it  was 
held:  "Any  evidence  that  will  tend  to  show 
damage  to  the  property  would  be  admissible. 
If  noise,  smoke,  dust,  cinders,  or  things  of 
that  sort,  be  shown  to  have  damaged  the 
property,  they  should  be  considered  in  ar- 
riving at  the  amount  of  the  recovery;  but, 
if  they  amount  merely  to  inconvenience  or 
discomfort  to  its  occupants,  they  are  not  an 
element  of  damages,  and  should  not  be  so 
considered."  It  will  therefore  be  seen  that 
the  right  to  recover  on  account  of  noise, 
smoke,  etc.,  whenever  the  effect  of  these  agen- 
cies was  to  damage  the  property,  is  distinct- 
ly recognized  in  that  case;  and  not  a  word 
is  said  in  the  opinion  which  can  possibly 
warrant  the  assumption  that  the  court  in- 
tended to  restrict  the  right  of  recovery  to 
cases  wherein  it  was  shown  that  the  prem- 
ises of  a  private  individual  were  physically 
invaded,  and  a  direct  injury  thereto  com- 
mitted, or  that  the  term  "property"  was 
meant  to  include  only  the  res  or  subject- 
matter  of  such  person's  property  rights  as 
owner.  In  the  Peel  Case  it  appeared  that 
the  plaintiff  brought  suit  against  the  city, 
alleging  herself  to  be  the  owner  of  a  lot  of 
land,  a  portion  of  which  she  sold,  and  of 
which  portion  the  city  afterwards  became 
the  purchaser,  and  opened  a  public  street 
thereon  adjoining  the  portion  she  retained, 
rendering  it  unsightly  and  depriving  it  of 
privacy,  and  that  she  had  reason  to  fear  as- 
sessments upon  all  three  sides  of  her  lot  for 
street  improvements,  which  fact  reduced  the 
value  of  her  premises.  Accordingly  this 
court  held  that  she  had  no  cause  of  action, 
as  the  city  had  committed  no  act  interfering 
with  any  property  right  she  could  lawfully 
assert.  This  case  therefore  has  no  applica- 
tion whatever  to  the  facts  presented  by  the 
record  now  before  us.  In  Pause  v.  Atlanta 
it  did  not  appear  that  there  was  any  actual 
physical  invasion  of,  or  interference  with, 
the  premises  themselves,  which  the  plaintiff 


78U 


OkOKGIA  BtTPRBMB  Ck>UBT« 


Ace., 


leased  for  the  purpose  of  conducting  a 
restaurant  therein;  yet  this  court  neverthe- 
less held  that  the  plaintiff  could  maintain 
her  action.  Her  complaint  was  that  she  had 
suffered  damages  by  jeason  of  the  obstruc- 
tion by  the  city  of  a  street  running  by  the 
premises,  which  had  the  effect  of  impairing 
the  use  to  which  her  apartments  were  de- 
voted, in  that,  because  of  the  inconvenience 
occasioned  to  her  patrone,  "her  custom  had 
fallen  off  to  such  an  extendi  that  the  business 
could  be  carried  on  only  at  a  loss."  In  oth- 
er words,  the  injury  ccnnplained  of  went  sole- 
ly to  the  peaceful  enjoyment  and  user  of  the 
premises  for  the  purposes  she  had  rented 
them  for«  and  had  no  injurious  effect  what- 
ever upon  the  building  itself  or  upon  its 
market  value.  Upon  uie  question  of  dam- 
ages, it  was,  notwithstanding  this  fact,  ex- 
plicitly ruled  that  the  plaintiff  could  recover 
for  the  loss  sustained  by  reason  of  a  diminu- 
tion in  the  rental  value  of  the  leased  prem- 
ises ;  and,  while  she  could  not  likewise  recov- 
er "the  cost  of  fixtures  or  other  improve- 
ments placed  therein"  with  a  view  to  con- 
ducting her  business  of  restaurant  keeper, 
she  was  entitled  to  offer  evidence  to  show 
"the  increased  value  of  the  premises  for  rent 
in  consequence  of  the  putting  in  of  such  fix- 
tures and  improvements,"  which  evidence 
should  be  by  the  jury  "considered  in  com- 
puting the  damages  to  the  leasehold  estate." 
Further  comment  upon  that  case  would  be 
superfluous. 

We  are  further  thoroughly  satisfied  that 
the  requirement  in  our  (^institution  to  the 
effect  that  compensation  shall  be  "first" 
paid,  before  private  property  is  either  taken 
or  damaged  for  public  use,  lends  no  weight 
whatever  to  the  position  that  the  framers 
of  our  organic  law  deliberately  intended,  by 
making  use  of  the  word  quoted,  to  exclude 
compensation  for  All  damages  which  were  the 
result  of  the  operation,  merely,  of  a  railway. 
Indeed,  we  do  not  feel  that  we  can,  consist- 
ently with  our  duty  to  administer  justice 
"agreeably  to  the  laws  and  Constitution  of 
this  state,"  arbitrarily  add  tiiereto  the  far- 
reaching  proviso  which  any  such  construc- 
tion of  the  clause  under  consideration  im- 
peratively necessitates.  Obviously,  the  im- 
portant requirement  that  the  owners  of  pri- 
vate property  taken  for  the  public  use,  "or 
damaged  thereby,  should  be  'first'  fully  com- 
pensated," was  intended  for  the  benefit  and 
protection  of  private  individuals  injuriously 
affected  by  an  interference  by  the  public  with 
their  vested  legal  rights  incident  to  the  own- 
ership and  unrestricted  enjoyment  of  prop- 
erty of  that  character.  If  not  "first"  paid, 
their  right  to  demand  compensation  for  in- 
juries might  frequently  prove  an  empty 
blessing;  for  what  redress  of  a  practical  na- 
ture can  one  who  has  sustained  such  injuries 
possibly  hope  to  have  afforded  him  by  the 
courts,  in  the  event  some  wholly  irrespon- 
sible corporation  or  some  totally  insolvent 
aggregation  of  individuals  has  ruthlessly  in- 
vaded his  property  rights  by  virtue  of  legis- 
lative sanction?  Were  it  not  for  this  wise 
provision  in  our  Constitution,  even  a  court 
of  equity  might  be  powerless  to  protect  him ; 
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for  unless*  as  would  be  improbable,  he  was 
fully  possessed  of  all  the  facts,  and  was  able 
to  show  beyond  peradventure  that  he  would 
suffer  irr^arable  injury  if  the  promoters 
of  a  wild-cat  and  purely  speculative  enter- 
prise, launched  by  them  under  the  guise  of 
a  public  benefit,  were  not  enjoined,  he  could 
not  avail  himself  of  the  remedy  of  injunc- 
tion. As  our  oi^nic  law  now  stands,  he 
is  at  liberty  to  invoke  this  remedy  the  mo- 
ment any  corporation,  however  solvent  and 
responsible  it  may  be,  undertakes,  without 
payment  of  all  damages  in  advance,  to  in- 
vade or  interfere  with  his  property  rights, 
although,  as  a  matter  of  course,  he  is  not 
confined  to  this  single  remedy,  and  may,  if 
he  elects  to  venture  the  risk  involved,  wait 
until  such  time  as  these  damages  have  ac- 
tually accrued,  and  then  institute  suit  to  re- 
cover the  same.  Furthermore,  the  construc- 
tion given  to  our  constitutional  provision  on 
the  subject  by  the  majority  of  the  members 
of  this  court  will  inevitably  Operate  to 
wholly  cut  off  all  right  to  compensation  on 
the  part  of  every  property  holder  whose 
premises  are  not  actually  appropriated,  tem- 
porarily seized,  or  invaded  during  the  course 
of  the  physical  construction  of  a  railway  line 
or  other  public  enterprise.  A  moment's  re- 
flection will  suffice  to  make  apparent  the  fact 
that  it  is  difficult,  if  not  impossible,  to  con- 
ceive of  a  case  where  such  a  property  owner 
could  logically  claim  to  have  suffered  in- 
jury from  the  mere  construction  of  a  public 
work,  although  the  moment  the  same  is,  aft- 
er final  completion,  put  into  operation,  he 
may  inunediately  begin  to  sustain  injuries  of 
the  most  aggravated  character.  Our  breth- 
ren nevertheless  hold,  in  effect,  that  all 
damages  arising  Solely  from  the  operation  of 
a  railway  are  of  such  an  uncertain  charac- 
ter, and  so  difficult  of  reasonably  exact  com- 
putation in  advance,  that  they  cannot  be 
considered  in  any  event  recoverable,  merely, 
forsooth,  because  of  the  requirement  of  our 
Constitution  that  damages  must,  before  the 
contemplated  injury  is  inflicted,  be  "first" 
paid.  The  somewhat  ingenious,  though  un- 
sound, argument  presented  by  the  Chief  Jus- 
tice in  this  connection  may,  however,  be  fully 
met  by  the  observation  that  not  only  is  it 
entirely  practicable  to  measure  in  advance 
such  consequential  damages,  but  that,  in 
every  case  where  private  property  is  either 
taken  or  damaged  for  the  public  welfare,  all 
consequential  damages  thus  arising  must  be 
so  ascertained  and  first  paid  is  the  positive 
mandate  of  our  general  assomblv.  See  Acts 
1894,  pp.  95  ei  aeq.;  Civil  Code,  §§  4658,  4674, 
4675,  relating  to  the  "condemnation  of  pri- 
vate property"  under  the  power  of  eminent 
domain.  It  may  possibly  be  true  that  the 
ov^Tier  of  property  adjacent  to  lands  over 
which  a  railway  is  being  constructed  is  fre- 
quently not  in  a  position  to  know  what  effect 
the  operation  of  the  road,  when  completed, 
will  have  upon  his  premises.  This  would 
result,  however,  really  because,  not  being  in 
the  company's  confidence,  he  would  be  unin- 
formed as  to  the  precise  use,  and  the  extent 
thereof,  the  company  contemplated  makin;; 
of  its  works  in  the  immediate  vicinity.    The 
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company  certainly  would  know  how  it  wished 
and  intended  to  use  its  own  property  in  the 
neighborhood;  and  if  ii  fairly  and  correctly 
communicated  its  information  on  the  subject 
to  a  board  of  arbitrators  who  were  familiar 
with  the  location,  relatively  to  the  oompany's 
works,  of  the  premises  of  an  adjacent  land- 
owner, we  entertain  no  doubt  that  a  just  and 
sufficiently  accurate  award  of  damages  would 
be  possible,  in  the  event  the  board  came  to 
the  conclusion  that  the  injuries  which  must 
inevitably  ensue  from  the  operation  of  the 
company^  business  overbalanced  the  bene- 
fits which  the  other  party  would  derive 
therefrom.  The  real  danger  to  be  antici- 
pated would  be  that  the  owner  of  adjacent 
premises  would  not  be  able  to  bring  to  the 
attention  of  the  board  all  the  elements  of 
damage  he  would  suffer  if  the  company  did 
not  in  good  faith  acquaint  him  or  it  with  all 
the  details  of  its  plans.  But,  certainly,  if  it 
is  possible  for  a  court  of  equity,  upon  an  ap- 
plication by  a  property  owner  to  restrain  the 
erection  of  a  manufacturing  enterprise  in 
his  neighborhood,  to  definitely  ascertain 
what  effect  the  contemplated  project  and  its 
attending  evils  will  have  on  adjoining  prop- 
erty, if  not  enjoined,  it  is  likewise  within  the 
range  of  possibility  to  ascertain  in  advance, 
with  equal  fairness  and  accuracy,  what  effect 
the  same  baleful  agencies,  if  originated  by  a 
chartered  railroad  company^  will  have  upon 
property  so  situated  as  to  be  inevitably 
more  or  less  affected  thereby.  No  one  has 
ever  doubted  the  ability  of  a  court  of  equity, 
upon  such  an  investigation,  to  bring  out  the 
facts,  and  from  them  arrive  at  a  definite 
conclusion;  and,  of  course,  if  the  evil  effects 
which  will,  be  produced  by  noise,  smoke,  cin- 
ders, vibration,  etc.,  be  once  accurately  as- 
certained, the  matter  of  compensation  there- 
for can,  agreeably  to  the  law  relating  to  the 
recovery  of  damages  for  such  injuries,  be  as 
readily  adjusted  before  as  after  their  actual 
infliction.  In  this  connection  the  case  of 
Campbell  V.  Metropolitan  Street  R.  Co.  82 
Ga.  320,  9  S.  E.  1078,  which  has  already  been 
herein  referred  to,  is  quite  pertinent.  It 
was  therein  expressly  ruled  that  "under  the 
present  Constitution,  whether  the  property 
is  taken  or  not,  if  it  is  damaged  by  the  con- 
struction or  operation  of  improvements  made 
for  the  use  of  the  public,  its  owner  can  re- 
cover whatever  damage  it  has  actually  sus- 
tained." ,  And  the  present  Chief  Justioe, 
then  Mr.  Justice  Simmons,  in  delivering  the 
opinion  of  the  court,  said  (p.  325,  82  Ga., 
and  p.  1079,  9  S.  E.) :  "Under  the  new  rule, 
whether  the  property  is  taken  or  not,  if  it 
has  been  damaged  by  reason  of  the  construc- 
tion or  operation  of  any  improvements  made 
for  the  use  of  the  public,  the  owner  can  re- 
cover whatever  damage  the  property  has  ac- 
tually sustained.  So  we  think  it  does  not 
matter  whether  the  construction  and  opera- 
tion of  the  street  railroad  is  a  new  use  or 
burden  on  the  street  or  not.  If,  by  reason 
of  such  construction  or  operation,  the  private 
property  of  an  individual  is  damaged,  he  is 
entitled  to  recover  therefor."  As  a  number 
of  the  authorities  above  cited  will  show,  it 
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has  been  directly  ruled,  not  only  by  several 
of  the  state  courts,  but  by  the  Supreme  Court 
of  the  United  States,  that,  under  oonetitu- 
tional  provisions  such  as  we  have  in  Georgia, 
consequential  damages  arising  from  the 
operation  of  a  railway  are  recoverable,  in- 
dependently of  the  question  whether  the 
mere  construction  of  the  road  did  or  did  not 
injuriously  affect  one  complaining  of  the  evil 
effects  aittending  the  prosecution  of  the  busi- 
ness carried  on  by  the  company  in  a  legiti- 
mate exercise  of  its  franchises.  We  cannot 
agree  with  the  majority  of  our  brethren  that 
in  the  operation  of  its  road  the  defendant 
company  in  the  present  case  committed  no 
act  of  which  the  plaintiff  could  legally  or 
justly  complain.  If,  as  was  clearly  shown 
by  the  testimony,  that  operation  caused  the 
damages  complained  of,  the  defendant  has 
been  guilty  of  a  continuous  trespass  in  thus 
producing  damages  without  first  making 
compensation  therefor.  That  trespass  con- 
sisted of  an  actual,  physical  invasion  of  the 
plaintiff's  premises  by  using  the  same  as  an 
avenue  of  escape  for  noise,  smoke,  and  vibra- 
tions which  the  company  generated  upon  its 
own  premises,  but  which  were  not  confined 
thereon,  and  could  not  be,  because  of  their 
limited  extent.  Even  under  the  purely  arbi- 
trary rule  adopted  by  the  majority  of  the 
court,  that  it  is  incumbent  upon  a  plaintiff 
to  show  that  the  injury  complained  of  pro- 
duced some  visible,  physical  effect  upon  the 
property  itself,  we  think,  under  the  evidence 
submitted,  in  this  case,  that  Mrs.  Austin 
was  entitled  to  a  recovery  in  some  amount; 
for,  among  the  obvious,  tangible,  and  strict- 
ly physical  effects  shown  by  the  testimony 
to  have  been  caused  by  the  operation  of  the 
company's  road  was  the  cracking  of  the  walls 
of  the  house,  and,  furthermore,  it  was  made 
to  appear  that  her  dwelling  was  otherwise 
physically  disturbed,  and  in  an  almost  con- 
stant state  of  oscillation,  by  the  jarring  pro- 
duced by  the  defendant's  engines  and  cars. 
The  argimient  advanced  to  the  effect  that, 
if  suits  to  recover  merely  consequential  dam- 
ages were  tolerated  by  the  courts,  an  im- 
mense amount  of  litigation  would  thereby 
be  invited,  and  there  would  be  endangered 
by  speculative  actions  the  prosperity  of  nu- 
merous enterprises  established  for  the  publio 
good,  is  not  a  matter  for  the  judicial  mind 
to  consider.  The  same  reasoning  might  ap- 
ply with  equal  force  to  suits  against  corpo- 
rations for  personal  injuries  the  character 
of  which  is  much  more  calculated  to  excite 
the  sympathy  of  the  average  jury  in  favor  of 
the  complaining  party.  It  is  true  that  the 
owners  of  a  business  conducted  under  ex- 
press legislative  sanction  for  the  public  good 
should  be  fully  protected  in  the  enjoyment 
of  all  their  legal  rights;  but  this  obligation 
is  no  more  binding  upon  any  branch  of  the 
state  government  than  is  the  duty  9f  also 
affording  complete  protection  to  the  natural 
rights  of  the  common  masses  of  mankind, 
which  are  their  unquestionable  inheritance 
from  the  common  law,  and  with  which,  as 
is  shown  by  our  Constitution,  they  have 
never    consented    to    part.    Among    these 
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rights  is  that  of  habitation,  ever  regarded 
both  by  jurists  and  statesmen  of  all  ages  as 
of  paramount  importance.  The  right  to  the 
peaceable  and  comfortable  enjoyment  of 
home  and  farm  immeasurably  contributes 
to  the  peace  and  happiness  of  our  people,  and 
accordingly  should  be  jealously  guarded,  not 
alone  as  a  matter  of  simple  justice,  but  as 
one  of  public  policy.  Regard  for  such  right 
lies  at  the  founda;tion  of  every  just  and  good 
government.  No  other  right  of  an  English- 
man has  been  more  vigilantly  upheld  by  the 
courts  of  Great  Britain,  and  doubtless  in  this 
fact  lies  one  of  the  most  important  secrets 
of  her  power  and  the  happiness,  wealth,  and 
prosperity  of  her  peopla  It  matters  not 
how  humble  or  dilapidated  the  home  of  a 
British  subject  may  be;  in  the  language  of 
Lord  Erskine  in  one  of  his  memorable 
speeches,  "the  King,  with  all  his  power,  dare 
not,  unbidden,  cross  the  threshold  of  the 
ruined  tenement.*' 

The  logical  result  of  the  conclusions 
reached  by  a  majority  of  the  court  in  the 
present  case  would  necessarily  lead  to  a  de- 


nial of  any  relief  to  an  owner  of  private 
property,  even  though  he  and  his  family 
might  be  actually  driven  from  their  home  by 
noises  so  deafening,  volumes  of  smoke  and 
cinders  so  vast,  and  noxious  and  offensive 
gases  and  odors  so  baleful  and  injurious  to 
the  health,  as  to  render  the  premises  unin- 
habitable and  absolutely  worthless  for  any 
purpose.  Unquestionably,  as  has  been  seen, 
the  common  law  would  have  afforded  relief 
against  any  such  wanton  invasion  of  private 
rights ;  and  we  have  no  reason  to  believe  that 
the  framers  of  our  present  Constitution  ever 
remotely  contemplated  that  such  rights 
should  be  ignored  in  any  case  where  the 
power  of  eminent  domain  might  be  exercised, 
either  by  the  state  itself,  or  by  any  corpora- 
tion under  legislative  authority,  in  the  tak- 
ing or  damaging  of  private  property  for  the 
public  welfare.  If  we  are  right  in  the  view 
we  confidently  entertain  as  to  this  matter,  it 
follows  inevitably,  as  our  brethren  very 
frankly  concede,  that  the  judgment  of  the 
court  below  should  be  reversed. 


PENNSYLVANIA  SUPREME  COURT. 


Sebastian  A.  RUDOLPH 

V, 

PENNSYLVANIA     SCHUYLKILL     VAL- 
LEY  RAILROAD  COMPANY,  Appt. 

(186  Pa.  641.) 

!•  A  slnvle  tract  of  land  need  for  the 
parpoMes  of  a  paper  mill  Is  not  severed 

by  the  taking  of  a  strip  for  a  railroad  and  the 
conveyance  of  an  additional  strip  for  coal  and 
freight  sidings,  so  as  to  prevent  consideration 
of  injury  to  the  water  which  supplies  the  mill 
on  one  side  of  the  road,  when  assessing  con- 
sequential damages  to  the  mill  property  on 
the. other  side  of  the  road. 

S.  The  taklngr  of  a  route  for  a  railroad, 
iT^lftlch  Is  aftervrards  abandoned  with- 
out building  the  road  there,  and  another  route 
selected,  does  not  prevent  recovery  for  corn- 
sequential  Injuries  caused  by  the  operation 
of  the  road  on  the  later  location. 

8.  IVhetlier  compensation  for  the  pol- 
lution of  a  stream  by  operation  of  a  rail* 


road  was  made  when  land  was  appropriated 
for  the  first  railroad  across  the  premises  is 
a  question  for  the  Jury,  on  an  issue  as  to 
damages  from  the  subsequent  construction  of 
another  railroad. 

4,  The  pollution  of  the  ^vater  of  a 
stream  so  as  to  render  It  unlit  for  use 
In  a  paper  mill,  resulting  from  the  opera- 
tion of  a  railroad  through  the  premises,  ii 
to  be  considered  in  determining  the  amount 
of  damages  caused  by  the  construction  and 
operation  of  the  railroad. 

5.  The  refusal  to  alloi;^  a  Jury  to  vleir 
'water  In  a  pond  and  then  after  it  has  been 
passed  through  filters,  on  an  Issue  as  to 
pollution,  is  within  the  discretion  of  the  conn, 
and  not  subject  to  review. 

G.  Describing  land  only  by  outside 
boundaries,  without  defining  a  strip  through 
it  conveyed  to  a  railroad  company,  is  not 
ground  for  dismissing  a  petition  for  conse- 
quential damages  from  pollution  of  water  by 
operation  of  a  railroad. 

(July  21,  1898.) 


Note. — Pollution   of  water  as   an   element   of 
damages  for  taking  railroad  right  of  uray. 

Rudolph  v.  Pennsylvania  Schuylkill  V4l- 
LEY  Railroad  Company  appears  to  be  the  first 
case  in  which  the  court  has  considered  the  ques- 
tion of  the  pollution  of  water  as  an  element  of 
damages  In  an  eminent  domain  proceeding  for 
the  condemnation  of  a  right  of  way  for  a  rail- 
road. The  cases  in  which  the  necessary  condi- 
tions to  raise  the  question  arise  are  necessarily 
limited,  but  there  appears  to  be  no  reason  why 
if  pure  water  is  necessary  for  some  particular 
purpose  of  the  owner  of  the  property  sought  to 
be  taken,  and  this  purity  will  be  necessarily  In- 
jured by  the  operation  of  the  road,  the  railroad 
company  should  not  be  required  to  pay  for  the 
Injury.  In  contrast  with  this  case,  however.  Is 
that  of  Texas  &  S.  R.  Co.  v.  Meadows.  73  Tex. 
82,  8  L.  R.  A.  565,  11  S.  W.  145,  where,  by  rea- 
son of  the  construction  of  the  road,  sand  was 
loosened  which   was  washed   into  the  stream. 
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filling  up  a  mlilpond  and  interfering  with  the 
wheel,  and  the  court  held  that  an  action  for 
damages  would  not  lie.  The  court  says,  if  a 
corporation  does  an  act  which  It  acquires  a  right 
to  do  by  virtue  of  Its  franchise  granted  for  a 
public  use,  and  If  a  person  having  no  franchise 
could  not  have  done  the  act  lawfully,  and  the 
property  of  another  is  directly  damaged,  the  one 
doing  the  act  will  be  liable  for  the  Injury  not- 
withstanding the  franchise.  In  other  words, 
the  Constitution  prohibits  the  grant  of  fran- 
chises to  a  corporation  which  will  carry  with 
them  Immunity  for  damages  which  may  proxi- 
mately result  to  property  from  the  exercise  of 
the  privileges  granted.  The  court  concludes,  how- 
ever, that  In  the  present  case  the  act  done  was 
lawful  for  any  owner  of  the  land  to  do  without 
authority  from  the  legislature,  and  hence  as  to 
the  railroad  company  It  was  not  an  act  unlaw- 
ful but  for  the  franchises  granted  to  It. 

H.  P.  P. 
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APPEAL  by  defendant  from  a  Judgment  of 
the  Court  of  Common  Pleas  for  Mont- 
gomery County  awarding  damages  to  plain- 
tiff for  injuries  to  his  property  resulting 
from  the  appropriation  of  a  portion  of  it 
for  a  railroad  right  of  way  and  the  operation 
thereon  of  a  railroad.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wayne  MaoVeacH,  Cliarlea 
H.  Stinsoiiv  G.  Henry  Stinson,  and  WU- 
linm  F.  Solly  for  appellant. 

Messrs.  Jolin  M.  Vandersliee,  TKadL 
r«.  Vanderslloe,  and  N.  H.  Larselere,  for 
appellee: 

The  right  to  the  use  of  the  water  in  its 
Datural  flow  is  not  a  mere  easement  or  ap- 
purtenance, but  is  inseparably  annexed  to  the 
soil  itself.  It  does  not  depend  upon  appro- 
priation or  presumed  grant  from  long  ac- 
quiescence on  the  part  of  other  riparian  pro- 
prietors above  and  below,  but  exists  jure 
natures  as  parcel  of  the  land. 

Gould,  Waters,  chap.  G,  S  204. 

A  right  to  a  stream  of  water  is  as  sacred 
as  a  right  to  the  soil  over  which  it  flows. 

Gardner  v.  Vewhurgh,  2  Johns.  Ch.  162,  7 
Am.  Dec.  527;  Angell,  Watercourses,  S  6; 
Cary  v.  Daniels,  6  Met.  236;  Baltimore  v. 
Appold,  42  Md.  442 ;  Lycoming  Oas  A  Water 
Co.  V.  Moyer,  99  Pa.  615 ;  Wheatley  v.  Chris- 
man,  24  Pa.  298,  64  Am.  Dec.  657 ;  McCallum 
V.  Oermantoton  Water  Co.  54  Pa.  40,  03  Am. 
Dec.  656;  Pennsylvania  R.  Co.  v.  Miller,  112 
Pa.  34,  3  Atl.  780;  Bare  v.  Hoffman,  79  Pa. 
71,  21  Am.  Rep.  42;  Clark  v.  Pennsylvania  R. 
Co.  145  Pa.  438»  22  Atl.  989;  St.  Helena  Wa- 
ter Co.  V.  Forbes,  62  Cal.  182,  45  Am.  Rep. 
051). 

There  seems  to  be  no  substantial  differ- 
ence recognized  in  the  decisions,  between  dim- 
inution  of  quantity  and  corruption  of  qual- 
ity; both  are  equally  the  objects  of  protection. 

Where  the  owner  of  land  taken  by  a  rail- 
way company  had  built  a  reservoir  on  other 
land  belonging  to  him,  for  the  purpose  of 
supplying  mills  to  be  erected  on  the  land 
taken,  it  was  held  that  the  land  taken  was 
"injuriously  affected"  within  the  meaning 
of  the  statute  providing  for  compensation. 

Ripley  v.  Oreat  Northern  R.  Co.  L.  R.  10 
Ch.  435;  Johnson  v.  Boston,  130  Mass.  452; 
Union  Canal  Co.  v.  Stump,  81^  Pa.  360; 
Gould,  Waters,  fi  210. 

A  partial  destruction  and  diminution  of 
value  is  the  taking  of  private  property. 

Clover  V.  Powell,  10  N.  J.  Eq.  229;  Ten 
Eyck  V.  Delau}are  d  R.  Canal  Co.  18  N.  J.  L. 
202.  37  Am.  Dec.  233. 

"Taking"  and  "construction"  imply  lawful 
operation.  If  not  so  implied,  many  of  the 
elements  of  damages  which  enter  into  the 
calculation  of  difference  in  market  value 
eould  not  be  considered. 

Western  Pennsylvania  R.  Co.  v.  Hill,  66 
Pa.  460;  Comstock  v.  Clearfield  d  M.  R.  Co. 
169  Pa.  687,  32  Atl.  431 ;  Pennsylvania  R. 
Co.  V.  Duncan,  111  Pa.  352,  6  Atl.  742;  PhU- 
adelphia  d  R.  R.  Co.  v.  Patent,  17  W.  N.  C. 
109 ;  Pennsylvania  8.  Valley  R.  Co.  v.  Walsh, 
124  Pa.  644,  17  Atl.  186. 

The  driving  of  the  dust,  smoke,  and  fine 
particles  of  coal  dirt  through  the  mill,  and 
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their  falling  upon  the  stream  and  reservoir, 
fouling  and  destroying  it,  were  as  bound  to 
happen  upon  the  construction  and  lawful 
operation  as  the  blowing  of  the  steam  whis- 
tle on  the  engine,  or  the  noise  bound  to  ensue 
from  the  driving  wheels  thereof. 

Jones  V.  Erie  d  W.  Valley  R.  Co.  151  Pa. 
46,  17  L.  R.  A.  768,  25  AU.  134. 

Where  a  corporation  has  condemned  land, 
it  pays  for  the  right  to  do  all  things  which 
it  deems  necessary  for  the  lawful  construc- 
tion, maintenance,  and  operation  of  its  un- 
dertaking, and  is  under  no  further  liability 
to  the  owner.  The  compensation  is  conclu- 
sively presumed  to  cover  all  damages  due  or 
incident  to  such  construction,  maintenance, 
and  operation. 

Randolph,  Em.  Doul  p.  152;  North  d 
West  Branch  R.  Co.  v.  Sumnk,  105  Pa.  555; 
O'Brien  v.  Pennsylvania  S.  Valley  R.  Co.  119 
Pa.  184,  13  Atl.  74;  Hoffeditz  v.  Southern 
Pennsylvania  R.  d  Min.  Co.  129  Pa.  264,  18 
Atl.  125;  Updegrove  v.  Pennsylvania  S.  Val- 
ley R.  Co.  132  Pa.  540,  7  L.  R.  A.  213,  19 
Atl.  283;  Kemp  v.  Pennsylvania  R.  Co.  156 
Pa.  441,  26  Atl.  1074;  Hodge  v.  Lehigh  Val- 
ley R.  Co.  39  Fed.  Rep.  449;  Brady  v.  FaU 
River,  121  Mass.  262;  Johnson  v.  Boston, 
130  Mass.  452;  Cassidy  v.  Old  Colony  R.  Co. 
141  Mass.  174,  5  N.  E.  142;  Trenton  Water 
Power  Co.  v.  Chambers,  13  N.  J.  Eq.  199; 
Van  Schoick  v.  Delaware  d  R.  Canal  Co.  20 
N.  J.  L.  249. 

Liability  is  predicated  upon  what  the  ex- 
proprietors  are  entitled  to  take  and  the  use 
to  be  made;  not  what  they  may  choose  to 
take  or  the  use  they  may  choose  to  make  of 
it.  They  cannot  be  heard  to  say  they  will 
not  exercise  their  full  right,  or  will  limit  the 
incidental  injuries  naturally  flowing  from  a 
full,  lawful  exercise  of  their  right. 

Miller  v.  Windsor  Water  Co.  148  Pa.  429, 
23  Atl.  1132;  Howe  v.  Weymouth,  148  Mass. 
605.  20  N.  E.  316. 

With  respect  to  injuries  which  are  not  the 
result  of  negligence  or  bad  faith  in  the  exe- 
cution of  the  powers  conferred,  a  corporation 
acting  under  public  authority  is  presumed 
to  act  within  the  scope  of  the  powers  granted 
by  its  charter ;  and  the  only  redress  for  such 
injuries  is  in  the  mode,  and  by  the  means, 
provided  by  statute. 

Mellen  v.  Western  R.  Corp.  4  Gray,  301; 
Pennsylvania  R.  Co.  v.  Duncan,  111  Pa.  352, 
5  Atl.  742;  Pittsburgh  Junction  R.  Co.  v. 
McCutcheon,  18  W.  N.  C.  529 ;  Pennsylvania 
S.  Valley  R.  Co.  v.  Walsh,  124  Pa.  544,  17 
Atl.  186. 

No  matter  what  might  be  the  necessities 
of  appellants'  business  (if  they  stood  in  the 
relation  of  riparian  owners),  they  would 
have  no  right  to  injure  and  destroy  this  wa- 
ter to  the  prejudice  of  Mr.  Rudolph'^ 
rights,  and  could  be  enjoined  for  such  act. 

Clark  V.  Pennsylvania  R.  Co.  146  Pa.  449, 
22  Atl.  989;  Haupt's  Appeal,  125  Pa.  211,  3 
L.  R.  A.  536,  17  Atl.  436;  Monongahela  Nov. 
Co.  V.  Coon,  6  Pa.  383,  47  Am.  Dec.  474. 

Dean,  J.,  delivered   the  opinion   of  the 
court : 
This  was  a  proceeding  under  the  statute, 
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by  plaintiff,  for  damages  resulting  from  de- 
fendant's appropriation  of  his  land,  and  the 
construction  through  it  of  a  steam  railroad. 
The  plaintiff  owned  in  fee  a  tract  of  about 
6  acres  in  lower  Merion  township,  Montgom- 
ery county.  The  land  had  a  frontage  of  300 
feet  on  the  Schuylkill  river,  and  extended 
back  1,100  feet.  Through  it  flowed  a  stream 
known  as  "Gully  Run,"  alleged  by  plaintiff 
to  be  pure  spring  water.  On  this  land,  at 
an  expense  of  over  $350,000,  he  had  erected 
a  large  paper  factory,  known  as  the  "Ash- 
land Paper  Mills,"  operated  for  the  manu- 
facturing of  book  paper.  There  were  also 
erected  on  the  land,  a  mansion  house,  with 
stables,  tenement  houses  for  workmen,  pulp 
mills,  and  all  the  accessories  for  a  proper 
operation  of  the  plant.  There  was  also  up- 
on the  land  a  reservoir  for  retaining  pure 
water,  of  an  area  of  about  3  acres,  from 
which  the  water  pipes  leading  to  the  factory 
were  fed.  Prior  to  the  erection  of  the  paper 
mill,  the  Reading  Railroad  had  been  located 
through  the  land,  upon  an  elevated  struc- 
ture, having  a  right  of  way  30  feet  wide.  In 
addition  to  this  appropriation,  Rudolph  in 
May,  1868,  conveyed  to  the  same  railroad 
company  a  strip  of  land  100  feet  wide,  con- 
taining about  ^  of  an  acre,  adjoining  its 
right  of  way,  for  purposes  of  a  coal  siding 
and  freight  facilities  for  his  mills.  The 
company,  besides  stipulating  that  it  would 
at  its  own  proper  cost,  construct  sidings  and 
coal  bins,  further  covenanted  that  it  would 
in  no  way  obstruct  or  interfere  with  the  wa- 
tercourse upon  the  property.  In  1890.  de- 
fendant, desiring  to  connect  its  road  with  the 
Pencoyd  Iron  Works,  under  its  right  of  do- 
main condemned  about  l^  an  acre  of  the 
property  at  the  western  end,  but  this  ( after 
some  work  upon  it),  by  a  change  of  plan, 
was  abandoned;  and  then,  by  condemnation, 
were  taken  a  small  part  of  the  gpround  on 
which  the  mansion  house  was  located,  and 
the  land  above  the  reservoir,  including  436 
feet  of  the  stream  leading  to  it.  This  in- 
volved, to  some  extent,  the  reconstruction  of 
the  bank  of  the  stream  to  make  room  for  and 
sustain  the  railroad  bed.  The  defendant 
then  constructed  and  commenced  operating 
its  railroad.  Plaintiff  afterwards  operated 
his  paper  mills,  but  eventually  closed  them, 
in  which  condition  they  have  remained. 
Soon  after  an  adverse  decision  in  an  equity 
suit  (Rudolph  T.  Pennsylvania  8.  Valley  R, 
Co.  166  Pa.  430,  31  Atl.  131),  on  March  9, 
1895,  he  commenced  this  statutory  proceed- 
ing to  have  his  damages  assessed.  One  peti- 
tion (that  in  No.  107,  October  term,  1890) 
averred  the  railroad  company  had  entered 
upon  and  taken  about  200.023  acres  of  his 
land  west  of  the  Reading  Railroad,  along 
Gully  run,  and  then  down  said  run  and  along 
the  Schuylkill  river,  to  the  Pencoyd  Iron 
Works;  that,  further,  the  railroad  company, 
for  the  purpose  of  constructing  and  operat- 
ing its  railroad,  had  removed  the  earth,  and 
created  an  artificial  embankment  for  the  lo- 
cation of  its  track,  and  thereby  the  stream 
washed  into  the  earth,  and  carried  it  into 
his  reservoir  or  settling  pool:  and.  further, 
by  the  operation  of  the  road,  coal  dust,  cin- 
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ders,  soot,  and  grease  were  constantly  de- 
posited in  the  pool,  polluting  the  water,  and 
rendering  it  unfit  for  manufacturing  pur- 
poses. Viewers  were  appointed  on  this  pe- 
tition, who  assessed  plaintiff's  damages  at 
$67,158.  From  this  award,  plaintiff  ap- 
pealed. On  the  same  day,  plaintiff  presented 
another  petition,  averring  that  the  rail- 
road company  had  appropriated  about  y, 
acre  of  other  land  for  the  purpose  of  con- 
structing its  branch  to  said  Pencoyd  Iron 
Works,,  and,  in  the  construction  of  its  road, 
had  removed  two  dwelling  houses,  filled  up 
the  cellars,  and  located  trestlework  along  the 
stream,  thereby  greatly  depreciating  the 
market  value  of  his  property;  that  the  wa- 
ter of  said  stream  was  polluted  by  washings 
of  earth,  occasioned  by  rain  storms:  that  hs 
had  sustained  great  damage,  both  direct  and 
consequential.  He  therefore  prayed  a  view 
to  assess  his  damages.  Viewers  were  ap- 
pointed, who  assessed  his  damages  on  this 
petition  at  $2,970.40.  Plaintiff  appealed 
from  this  award  also.  Both  appeals,  by 
agreement,  were  tried  in  the  court  below  be- 
fore one  struck  jury.  In  the  first  issue  a 
verdict  was  rendered  in  favor  of  plaintiff  for 
$110,000;  in  the  second,  for  $5,360.  After 
full  consideration  by  the  court  on  motiona 
for  new  trial,  judgments  for  plaintiff  were 
directed  on  both  verdicts,  and  we  have  before 
us  two  appeals  by  defendant.  A  third  ap- 
peal was  tried  before  the  same  jury.  It  re- 
lated exclusively  to  the  mansion-house  prop- 
erty, and  no  question  concerning  it  is  in- 
volved in  the  two  appeals  before  us.  A  new 
trial  was  granted,  and  it  is  still  pending  in 
the  court  below. 

Appellant,  in  No.  107  of  the  common  pleas, 
and  known  in  the  trial  in  the  court  below  as 
"Claim  No.  3,"  formally  prefers  seventeen 
assignments  of  error,  and  takes  up  nearly 
ten  pages  of  a  closely-printed  paper  book  in 
a  mere    statement   of  them.     We  shall  en- 
deavor   to    give    their    substance  in  fewer 
words:    (1)   Appellant  alleges  error  in  the 
court's  refusal  to  allow  the  jury  to  look  at 
the  water  in  the  pool,  and  then  at  it  after  it 
had  passed  through  filters.    (2)   Error  in  re- 
fusing to  dismiss  plaintiff's  petition  because 
of  misdescription  of  the  property,    (3)    Er- 
ror in  not  giving  suflficient  significance  in  the 
charge  to  the  testimony  of  one  Shell  drake, 
who  had  testified  that  at  a  moderate  expense 
the  pond  could  be  roofed  so  as  to  exclude  soot 
and    coal    dust.   (4)   Error    in    refusing  to 
charge,  when  requested,  that  the  conveyance 
of  the  strip  by  plaintiff  to  the  Reading  Rail- 
road Company,  May  18,  1868,  was  a  sever- 
ance of  the  tract  into  two  distinct  parcels  of 
land,  and  therefore  there  could  be  no  recov- 
ery in  this  proceeding  for  damages  sustained 
by  pollution  of  the  water,  and  damage  to  the 
mill  arising  from  pollution  of  the  stream  on 
another  distinct  and  separate  piece  of  land. 
( 5 )     This  is  a  substantial  repetition  of  the 
fourth,  with  the  addition  that  error  is  al- 
leared  because  the  court,  for  the  same  reason, 
did  not  instruct  the  jury  that  the  sole  meas- 
ure of  damages  for  their  consideration  "waa 
the  difference  between  the  market  value  of 
the  one  piece  of  land  before,  and  immediate- 
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\y  after,  the  taking.  (6)  That  as  the  Read- 
ing Railroad  Company  had,  for  more  than 
twenty  years  before  Uie  construction  of  de- 
ft ud  ant's  road,  been  operating  its  road 
through  said  land  by  steam  locomotives, 
which  might  be  fired  with  bituminous  coal, 
e resting  soot  and  dust,  it  must  be  assumed, 
as  matter  of  law,  plaintiff  or  his  predeces- 
nor 9  had  been  compensated  for  damage  sub- 
tained  thereby;  and  the  court  erred  in  not 
au  charging  the  jury  when  requested  by  de- 
fendant. (7 )  Error  in  not  charging,  when 
so  requested,  that  it  must  be  presumed  the 
conveyance  by  plaintiff  to  the  Reading  Com- 
pany of  the  strip  of  land  resulted,  to  him,  in 
full  compensation  for  any  injury  to  him  by 
reason  of  the  pollution  of  the  water  from 
coal  dust,  soot,  and  cinders.  (8)  Error  in 
not  deciding,  as  requested,  that  as  there  was 
a  severance  of  the  tract  into  two  separate 
parcels,  and  the  petition  described  the  tract 
as  an  entirety,  there  could  be  no  recovery, 
but  that  plaintiff  must  commence  by  new  pe- 
titions, describing  each  tract  separately. 
(9  and  10  are  repetitions  of  the  same  legal 
conclusions  which  defendant  asked  the  court 
to  announce  in  the  eighth.)  (11)  The  court 
erred  in  not  instructing  the  jury,  as  request- 
ed by  defendant,  that  as  the  evidence  showed 
defendant  had  already  appropriated  another 
and  adjoining  piece  of  plaintiff's  land,  and 
damages  had  been  assessed  therefor,  no  fur- 
ther assessment  could  be  made,  for  it  should 
be  presumed  all  the  elements  of  damages  had 
been  included  in  the  first  assessment.  (12) 
Error  in  not  instructing  the  jury,  as  re- 
quested, that,  as  it  had  been  established  by 
the  evidence  that  all  the  damage  from  pollu- 
tion complained  of  by  plaintiff  oouui  be 
avoided  by  the  use  of  filters,  the  measure  of 
damage  should  be  the  cost  of  filters,  and  the 
expense  of  their  operation.  (13)  In  not  in- 
structing the  jury,  as  requested,  that,  as  the 
evidence  established  that  the  pond  could  be 
roofed  over  at  a  cost  of  $12,333,  that  repre- 
sented the  amount  of  plaintiff's  damage,  and 
the  jury  should  award  accordingly.  (14)  In 
not  instructing  the  jury  that  the  measure  of 
damages  is  the  value  of  the  land  actually 
taken.  (15,  16,  and  17)  The  court  erred  in 
not  setting  the  verdict  aside  because  it  was 
excessive. 

The  fourth  to  eleventh  assignments  are 
mainly  based  on  the  assumed  fact  that  there 
was  a  severance  of  the  original  tract  by  the 
construction  of  the  Reading  Railroad,  and 
the  conveyance  to  that  company  by  the  plain- 
tiff of  a  strip  of  land  for  coal  and  freight 
sidings.  If  the  fact  assumed  had  no  exist- 
ence, the  assignments  of  error  fall.  The 
conveyance  to  plaintiff  is  of  the  land  as  an 
entirety,  and  it  was  in  fact  in  one  tract. 
The  Reading  Railroad  appropriated  a  right 
of  way  through  it,  and  long  afterwards 
plaintiff  conveyed  to  the  same  company  a 
strip  adjoining  this  right  of  way  for  railroad 
purposes.  Did  this  make  the  one  tract  two? 
The  property  was  purchased  by  plaintiff  for 
a  distinct  purpose, — the  manufacture  of  pa- 
per. The  whole  tract  was  as  necessary  to 
his  purpose  as  any  part  of  it.  The  stream 
and  the  land  adjoining,  while  not  intended 
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to  supply  a  water  power,  were  intended  to 
secure  an  uninterrupted  and  uninterfered 
with  supply  of  water  for  manufacturing  pur- 
poses in  the  mill.  Without  the  supply  of 
water  furnished  from  the  stream  and  reser- 
voir on  the  land  on  the  opposite  side  of  the 
Reading  Railroad,  the  paper  mill  could  not 
be  operated.  The  water  and  the  land  on 
which  it  was  accumulated  constituted  an  in- 
dispensable appurtenance  of  the  mill,  and 
made  the  whole  one  property,  and  the  mere 
right  of  way  and  conveyance  could  not  de- 
stroy their  identity  as  one  property.  We 
think,  with  the  court  below,  that  the  re- 
marks of  Justice  Clark  in  Potta  v.  Pennsyl- 
vania S.  Valley  R.  Co.  119  Pa.  278,  13  Atl. 
291,  are  directly  in  point:  "In  order  that 
two  properties  having  no  physical  connection 
may  be  regarded  as  one  in  the  assessment  of 
damages  for  right  of  way,  they  must  be  so 
inseparably  connected  in  the  use  to  which 
they  are  applied  as  that  the  injury  or  de- 
struction of  one  must  necessarilv  and  per- 
manently injure  the  other."  It  is  assumed 
in  that  case  that  there  may  be  but  one  as- 
sessment of  two  properties  wholly  discon- 
nected, if  they  are  necessarily  used  as  one. 
Here  the  land  was  not  disconnected,  except 
that  a  common  carrier,  serving  the  manu- 
factory, ran  its  cars  over  the  surface;  and 
even  then  plaintiff  had  a  right  of  way  across 
the  railroad.  If  the  taking  by  defendant 
had  been  at  one  time,  instead  of  at  different 
dates,  in  distinct  parcels,  one  view  could 
have  embraced  every  item  of  plaintiff's 
claim.  The  court  below  therefore  committed 
no  error  in  assuming  in  its  instruction  to 
the  jury  that  the  property  injured  by  the 
taking  was  one  property,  and  that  injury  to 
the  water  which  supplied  the  mill  on  the 
part  west  of  the  Reading  Railroad  was  a 
proper  subject  for  consideration  in  assess- 
ing consequential  damages  to  the  mill  prop- 
erty east  of  the  road. 

Defendant  further  asked  the  court  to  de- 
cide, as  matter  of  law,  that  the  approprisu> 
tion  of  the  land  west  of  the  road  necessarily 
included  the  consequential  injury  to  the  mill 
which  the  water  supplied,  and  that  whether 
evidence  had  been  given  in  that  particular, 
or  not,  in  that  proceeding,  it  could  not  be 
considered  in  estimating  the  damages  to  the 
mill.  To  understand  this  point,  the  order 
in  which  the  land  was  appropriated  must  be. 
noticed.  In  February  the  railroad  company 
located  its  road  across  the  stream  at  the 
head  of  the  reservoir,  intending  to  follow  the 
bank  on  the  north  side.  This  route  was  sub- 
sequently abandoned,  and  another  selected 
on  the  south  bank  of  the  stream.  This  tak- 
ing included  the  stream,  and  all  the  tract 
on  the  south  bank.  On  this  the  road  wab 
constructed,  and  has  since  been  operated. 
There  were  thus  two  takings.  As  the  first 
taking  was  not  followed  by  the  operation  of 
the  road,  and  the  second  was,  the  consequen- 
tial injuries  to  the  mill  were  in  fact  sus- 
tained by  the  second  taking.  The  request  foi 
instruction  was  based  wholly  on  a  theory, 
and  not  on  a  fact.  If  the  first  location  had 
been  followed  by  the  construction  and  operi^ 
tion  of  the  road  upon  it,  then  the  consequen* 
60 
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tial  injury  would  have  arisen  by  that  appro- 
priation; but»  having  been  abandoned,  the 
evidence  as  to  pollution  of  the  water  related 
mainly  to  the  second  location.  As  the  in- 
jury might  have  been  occasioned  by  the  adop- 
tion of  the  first  route,  but  was  not,  there  is 
no  reason  why  the  claim  should  not  be  made 
for  the  act  which  really  occasioned  it.  The 
court  below  most   carefully  instructed    the 

J'ury  on  the  facts  proved,  and  there  could  not 
tave  been  any  duplication  of  damages,  or 
any  injustice  to  defendants,  when  the  charge 
and  answers  to  points  are  considered  to- 
gether. While  the  appropriation  by  the 
first  taking  was  complete  as  soon  as  the  rail- 
road company  filed  its  bond,  yet  the  market 
value  of  the  property  is  to  be  determined, 
not  only  by  the  taking,  but  also  from  the 
construction  and  operation.  And  this  was 
the  measure  of  damages  the  jury  was  in- 
structed  to  adopt. 

As  to  the  injury  being  of  the  same  char- 
acter as  that  already  done  by  the  construc- 
tion and  operation  of  the  Reading  Railroad, 
and  it  must  be  assumed  plaintiff  had  already 
been  compensated  by  that  company,  that  was 
a  question  of  fact  properly  submitted  to  the 
jury.  It  was  all^^  by  plaintiff  that  the 
Reading  was  operated  by  anthracite  coal, 
and  caused  no  serious  inconvenience,  while 
defendant  consumed  bituminous  coal,  which 
had  a  very  polluting  effect  on  the  water. 

Every  question  raised  by  these  fourth  to 
eleventh  assignments,  inclusive,  has  been  so 
fully  and  impartially  considered  by  the 
learned  trial  judge  in  his  opinion  overruling 
the  motion  for  a  hew  trial  that  it  is  a  waste 
of  time  to  notice  them  further. 

The  fourteenth  assignment  alleges  error  in 
refusing  to  instruct  the  jury  that  the  meas- 
ure of  damages  was  the  value  of  the  land  ac- 
tually taken.  We  assume  that  it  was  in- 
tended by  this  point  to  withdraw  from  the 
consideration  of  the  jury  the  evidence  as  to 
damage  from  pollution  of  the  water  caused 
by  the  operation  of  the  railroad.  That  the 
right  of  the  plaintiff  in  the  water  is  a  prop- 
erty right  is  abundantly  sustained  by  the 
authorities.  It  must  be  kept  in  mind,  in  de- 
termining his  remedy,  that  defendant  ap- 
propriated for  its  roadbed  and  embankments 
a  considerable  part  of  the  bed  of  the  stream. 
We  are  not  called  upon  to  consider  what 
would  have  been  his  remedy,  if  any,  for  the 
pollution  of  the  water  alone,  had  defendant 
located  its  road  on  the  land  of  another..  It 
is  undisputed  that  they  took  possession  of 
part  of  the  creek  bed.  Chancellor  Kent,  in 
Oardner  v.  Newhurgh,  2  Johns.  Ch.  162,  7 
Am.  Dec.  626,  -says:  "A  right  to  a  stream 
of  water  is  as  sacred  as  a  right  to  the  soil 
over  which  it  flows.  It  is  a  part  of  the 
freehold,  of  which  no  man  can  be  disseised 
'but  by  lawful  judgment  of  his  peers,  or  by 
due  process  of  law.' "  In  a  note  to  this  case 
(7  Am.  Dec.  527),  after  citing  cases  follow- 
ing it,  it  is  said:  "The  right  to  the  use  of 
water  is  a  right  of  property,  depending  on 
the  ownership  of  the  land  over  which  the 
water  flows."  Anprell  on  Watercourses  (§ 
6)  says:  "The  right  of  private  property  in 
a  watercourse  is  derived  as  a  corporeal  right 
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or  hereditament  from,  or  is  embraced  by, 
the  ownership  of  the  soil  over  which  it  nat- 
urally passes."  All  our  cases — and  th^  are 
many — distinctlv  hold  this  qualified  right 
of  property  in  the  riparian  owner.  The  de- 
cisions in  our  state  are  practically  summar- 
i«ed  in  Pennsylvania  R,  Co.  v.  Miller,  112 
Pa.  34,  3  Atl.  780:  "The  upper  riparian 
owner  has  the  right  to  the  use  of  the  stream 
on  his  land  for  any  legal  purpose,  provided 
he  returns  it  to  its  channel  unoorrupted,  and 
without  essential  diminution."  ft  is  a 
hereditament  which  passes  with  the  land  by 
descent,  devise,  or  deed.  Haupt'e  Appeal, 
126  Pa.  211,  3  L.  R.  A.  636,  17  Atl.  436; 
Lord  V.  MeadvUle  Water  Co.  136  Pa.  131, 
10  Atl.  1007 ;  Clark  v.  Pennsylvania  R.  Co. 
146  Pa.  462,  22  Atl.  080,  and  the  other  cases 
cited  by  appellant,  do  not  touch  the  que8ti<Hi 
raised  here.  In  substance,  tiiey  hold  that 
the  riparian  right  is  not  an  absolute  own- 
ership of  the  water  of  the  stream.  This  is 
not  pretended.  The  riparian  owner  could 
not  sell  the  water  to  a  nonriparian  owner, 
nor  could  he  possess  himself  of  the  whole  of 
it.  Such  is  not  his  right.  His  right  is 
qualified  by  the  rights  of  the  lower  riparian 
owners.  But  this  qualified  right  appertain- 
ing to  his  property  along  the  stream  adds 
to  the  value  of  the  property.  When  plain- 
tiff's property  was  taken,  defendant  injured 
and,  from  the  evidence,  to  some  extent  de- 
stroyed, it.  It  became  useless  to  him. 
Theretofore  he  had  used  the  stream  lawfully. 
Now,  of  that  use,  by  defendant's  appropria- 
tion of  his  land,  and  construction  and  opera- 
tion of  its  road,  he  has  been  deprived.  We 
have,  then,  these  facts:  That  the  land  ap- 
propriated, had  upon  it  436  feet  of  the 
stream  above  the  mill,  and  that  the  construc- 
tion and  ordinary  operation  of  the  road  so 
polluted  the  water  as  to  render  it  unfit  for 
use  at  the  mills.  The  damage  by  pollution, 
in  results,  is  not  distinguishable  from  an 
appropriation.  In  fact,  all  the  cases  treat 
them  as  a  like  interference  with  the  own- 
er's right.  The  plaintiff  had  established  hit 
right  to  have  the  water  pure,  against  an 
upper  landowner,  before  tnis  taking,  by  a 
permanent  injunction.  See  Rudolph  v.  Dob- 
son,  11  Montg.  Co.  L.  Rep.  107. 

This  brings  us,  then,  to  the  question: 
Should  the  court  have  permitted  the  jury  in 
their  computation  of  the  value  of  the  land, 
to  consider  the  depreciation  of  the  prop- 
erty by  the  pollution  of  the  stream?  But 
little  attention  was  given  to  this  question 
in  the  court  below,  nor  is  there  a  special 
assignment  of  error.  It  seems  to  have  been 
treated  at  the  trial  as  a  proper  element  of 
damages,  although  really  raised  by  appel- 
lant's twelfth  prayer  for  instruction,  and 
fourteenth  assinniment,  that  "the  measure  of 
damages  in  this  case  is  the  value  of  the 
land^  actually  taken."  It  has.  however,  at 
the  suggestion  of  this  court,  been  reargued 
by  both  sides..  We  now,  after  careful  con- 
sideration, think  it  is  settled  by  both  rea- 
son and  authority.  The  taking  of  the  land, 
which  formed  part  of  the  bed  of  the  stream, 
and  the  construction  of  the  road,  were  law- 
ful.   The   necessary    implication    from   the 
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appropriation  and  oonstruction  was  the  or- 
dinary and  lawful  lue  of  the  road  when  con- 
structed. An  eztraordinarv  use  or  an  un- 
lawful one  was  not  within  the  contemplation 
of  tiie  remedial  statute,  nor  of  the  parties; 
and,  of  course,  for  such  damage  in  the  future 
the  plaintiff  must  seek  his  remedy  under  an- 
other form  of  action.  The  11th  section  of 
the  act  of  February  19,  1849,  P.  L.  79,  after 
conferring  on  the  company  the  power  to  fix 
and  determine  the  extent  of  the  appropria- 
tion, further  directs  that  where  the  owner 
and  company  cannot  agree  upon  the  dam- 
ages the  court  shall  appoint  viewers,  who 
shall  go  upon  the  premises,  and  "estimate 
and  determine  the  quantity,  quality,  and 
value  of  said  lands  so  taken  or  occupied, 
.  .  .  and  having  a  due  regard  to  and 
making  just  allowance  for  the  advantages 
which  may  have  resulted  or  which  may 
seem  likely  to  result  to  the  owner  or  owners 
of  said  land  ...  in  consequence  of  the 
making  or  opening  of  said  railroad,  and  the 
construction  of  the  works  connected  there- 
with ;  and  after  having  made  a  fair  and  just 
comparison  of  said  advantages  and  disad- 
vantages, they  shall  estimate  and  determine 
whether  any,  and  if  any,  what,  amount  of 
damages  has  been  or  may  be  sustained."  In 
Watson  V.  Piitahurgh  d  0.  R,  Co,  37  Pa.  469, 
the  special  act  under  which  the  railroad  com- 
pany entered  provided  for  a  view  in  case  of 
disagreement  with  the  owner,  but  gave  only 
authority  to  estimate  the  damages,  and,  in 
doing  so,  also  to  consider  the  advantages  ac- 
cruing to  the  owner.  It  did  not,  as  does  the 
act  of  1849,  require  them  to  take  into  con- 
sideration the  disadvantages.  This  court 
(Strong,  J.)  said:  "It  would  be  a  narrow 
construction,  however,  were  we  to  hold  that 
the  legislature  did  not  intend  an  assessment 
of  all  the  damages  which  are  the  direct  and 
immediate  consequence  of  the  construction 
of  the  railroad  to  the  whole  tract  of  land 
through  which  it  may  pass.  It  is  upon  the 
whole  tract  that  the  road  is  located,  though 
only  a  part  is  actually  occupied.  The  in- 
jury is  therefore  done  to  t^e  tract  as  a 
whole,  of  whatever  components  that  injury 
may  consist.  The  exclusive  appropriation 
of  a  part,  the  inconvenience  arising  from  di- 
vision or  from  increased  difficulty  of  access, 
and  the  cost  of  additional  necessary  fencing, 
are  alike  the  direct  and  immediate  result  of 
the  construction  of  the  railroad."  The  same 
ruling  was  made  in  East  Pennsylvania  R. 
Co,  V.  Eiester,  40  Pa.  53,  where  it  was  held 
that  it  was  proper  to  admit  evidence  before 
the  viewers  that  proximity  of  the  railroad 
to  plaintiff's  flour  mill  made  it  dangerous  for 
horses  to  approach,  and  therefore  tended  to 
decrease  custom.  In  Wilmi/ngton  d  R.  R, 
Co,  V.  Stauifer,  60  Pa.  374,  it  was  held  (ap- 
proving the  charge  of  the  court  on  appeal 
from  award  of  viewers) :  "If  the  building, 
from  any  cause,  is  rendered  unfit  for  the  pur- 
poses to  which  it  has  heretofore  been  ap- 
plied, and  for  which  it  is  best  adapted,  the 
property  is  certainly  and  at  once  depreciat- 
ed." In  Hoffer  v.  Pewnsylvaa^ia  Canal  Co, 
87  Pa.  221  (an  appeal  also  from  an  award 
of  viewers),  at  the  trial  the  owner  proposed 
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to  prove  that  by  the  oonstruction  of  an  em- 
baidonent  there  would  be  increased  percola- 
tion of  water  on  his  land,  thereby  injuring 
it.  The  court  below  rejected  the  evidence, 
saying:  "Hie  company  is  only  answerable 
for  taidng  the  lana,  not  for  injury  caused 
indirectly  by  percolation  through  the  banks." 
This  was  hcdd  to  be  error,  this  court  saying: 
"The  viewers  are  required,  after  having  made 
a  fair  and  just  comparison  of  the  advantages 
and  disadvantages  resulting  from  the  con- 
struction of  the  railroad  or  canal,  to  esti- 
mate what  amount  of  damages  has  been  or 
may  be  sustained.  ...  As  the  damages 
here  spoken  of  cannot  have  reference  to  the 
land  actually  appropriated,  since,  as  to  it, 
its  price  is  a  full  compensation,  it  follows 
that  we  must  construe  this  statutory  direc- 
tion to  mean  an  estimation  of  the  deprecia- 
tion resulting  to  the  remaining  lands  of  tiie 
proprietor  from  the  construction  of  the 
works.  In  other  words,  the  statute  does,  in 
terms,  authorize  compensation  for  damages 
purely  consequential."  It  is  plain  from 
these  and  numerous  other  cases,  that  the 
obvious  consequence  of  the  appropriation  of 
plaintiff's  land,  and  the  construction  of  the 
railroad  upon  it,  was  the  pollution  of  the 
water,  which,  though  a  consequential  injury, 
nevertheless  gives  him  a  claim  for  damages. 
The  case  then  comes  under  a  long  line  of 
cases  which  hold  that  his  remedy  is  under 
the  statute,  such  as  O'Brien  v.  Pennsylvania 
8.  Valley  R.  Co.  119  Pa.  184,  13  Atl.  74,  in 
which  Clark,  J.,  in  delivering  the  opinion  of 
the  court,  says:  "It  has  been  repeatedly  held, 
construing  this  act  of  1849,  that,  when  the 
railroad  has  been  located,  the  land  has  been 
taken  and  appropriated  for  public  use;  that 
the  right  of  the  landowner  to  sue  for  his 
damages  is  complete,  and  he  may  recover  all 
which  may  be  caused  by  the  location  and  by 
the •  subsequent  construction;  that  he  can 
have  but  one  action,  and  that  the  damages 
cannot  be  severed."  Here  the  action  was 
case,  and  there  was  no  taking  of  the  claim- 
ant's property.  The  injury  complained  of 
was  suffered,  it  was  alleged,  when  the  ap- 
propriation was  made,  in  the  lifetime  of  the 
owner.  The  construction  and  completion 
were  after  his  death.  The  court  below  in- 
structed the  jury  that  the  one  who  owned 
the  injured  property  when  the  work  was 
completed  was  alone  entitled  to  recover. 
This  was  held  to  be  error;  that  there  could 
be  no  severance;  the  moment  of  appropria- 
tion with  a  view  to  construction  gave  the 
right  of  action.  In  several  cases,  commenc- 
ing with  North  d  West  Branoh  R,  Co.  v. 
S^oank,  105  Pa.  555,  we  have  held  that  a 
mere  release  by  the  owner  of  the  right  of 
way  was  a  bar  to  a  subsequent  action  for 
damages  from  the  construction  and  lawful 
operation  of  the  railroad.  The  plaintiff 
could  not  sever  his  cause  of  action  under 
the  statute  from  his  consequential  injury 
by  the  lawful  operation  of  the  road.  There 
could  not  be  two  actions  for  one  cause. 
Therefore  in  the  trial  the  court  below  prop- 
erly passed  on  plaintiff's  whole  claim.  The 
2d  section  of  the  act  of  April  9,  1856,  has 
no  application  to  the  facts  before  us.    The 
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iBtention  of  that  act  clearly  was  to  author- 
ize the  appropriation  by  a  railroad  company, 
for  steam  and  other  railroad  purposes,  of 
water  and  water  rights.  The  land  appro- 
priated here  was  for  a  roadbed,  with  the  con- 
sequent damage  from  the  construction.  The 
company  did  not  appropriate  a  gallon  of  wa- 
ter for  any  purpose  under  the  right  of  emi- 
nent domain  conferred  by  the  act  of  1856. 

The  first  assignment,  alleging  error  in  re- 
fusing to  allow  the  jury  to  view  the  water 
in  the  pond,  and  then  after  it  had  been 
passed  through  filters,  was  a  question  for 
the  court's  discretion,  and  it  is  not  the  sub- 
ject of  review. 

The  second  complains  of  the  refusal  to  dis- 
miss the  petition  because  of  a  misdescription 
of  the  land.  There  was  no  serious  error  in 
the  description.  It,  in  substance,  described 
the  land  correctly  by  its  outside  boundaries, 
without  striking  off  by  boundaries  the  strip 
conveyed  to  the  railroad  company.  But,  in- 
stead of  calling  for  over  6  acres,  the  quan- 
tity included  in  the  boundaries,  the  petition 
set  forth  there  were  but  5l^  acres.  There 
is  no  evidence  that  plaintiff  claimed  before 
the  viewers  a  quantity  more  than  he  owned 
after  the  conveyance. 

The  third  assignment  is  without  merit. 
The  court  gave  to  the  evidence  all  the  signifi- 
cance it  was  entitled  to  The  same  may  be 
said  of  the  twelfth  and  thirteenth. 

As  to  the  fifteenth,  sixteenth,  and  seven- 
teenth, which  complain  of  the  verdict  as  ex- 
cessive, the  court  below  did  not  think  so. 
As  there  was  •vidcnce  which,  if  believed  by 
the  jury,  warranted  it,  it  is  not  of  that  ex- 
cessive character  which  calls  for  review  here. 

The  judgment  ie  affirmed. 


Frank  McANALLY,  Appt, 

V. 

PENNSYLVANIA  RAILROAD  COMPANY. 

(194   Pa.  464.) 

A  person  startlngr  to  cross  a  rallrond 
truck,  but  prevented  from  dolnsT  so 
by  a  train,  who,  on  finding  that  the  safety 
gates  have  boen  closed,  takes  a  dangerous 
position,  dlsrefirards  a  call  to  get  back,  and 
resists  the  gateman's  efforts  to  remove  him 
to  a  safe  place,  cannot  recover  from  the  rail- 
road company  for  being  thrown  down  in  the 
tussle,  in  conaequence  of  which  his  leg  Is  cut 
off  by  the  train,  since  his  resisting  the  effort 
to  save  him  is  the  proximate  cause  of  his  In- 
Jury. 

(Mitchell,  J.,  and  Bterrett,  Oh.  J.,  dissent.) 

(February  5,  1900.) 

APPEAL  by  plaintiff  from  a  judfirment  of 
the  Court  of  Common  Pleas  No.  1  for 
Philadelphia  County  in  favor  of  defendant 
in  an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  defendant's  negligence.     Affirmed. 


The  facts  are  stated  in  the  opiniou. 

Mr.  A.  S.  Ashbridge,  Jr.,  for  appellant: 

The  authorities  do  not  hold  a  man  who  is 
placed  in  a  position  of  sudden  peril  to  the 
exercise  of  that  nice  judgment  which  other- 
wise a  man  is  called  upon  to  use. 

Pennsylvania  R.  Co,  v.  Werner,  89  Pa.  69 ; 
Pittsburgh,  B.  d  W.  R.  Co.  v.  Rohrman,  13 
W.  N.  C.  258;  Aiken  v.  Pennsylvania  R.  Co. 
130  Pa.  380,  18  Atl.  619;  Vallo  v.  United 
States  Exp.  Co.  147  Pa.  404,  14  L.  R.  A.  743, 
23  Atl.  594 ;  O'Toole  v.  Pittsburgh  d  L.  B. 
R,  Co,  158  Pa.  99,  22  L.  R.  A.  606,  27  AU. 
737. 

It  must  be  admitted  that  there  waa  n^li- 
gence  on  the  part  of  the  defendant,  which  led 
the  man  into  the  position  near  to  the  track. 

Imminent  danger  did  not  exist,  and  the 
act  of  the  flagman  was  indefensible,  and  the 
company  is  responsible. 

Floyd  V.  Phxiadelphia  d  R,  R.  Co.  162  Pa. 
29,  29  Atl.  396. 

Mr,  Georse  Tveker  BlapliAiiLy  for  ap- 
pellee : 

Ills  honor  was  right  in  holding  the  ques- 
tion to  be  one  of  law. 

Mann  v.  Philadelphia  Traction  Co.  175  Pa. 
122,  34  Atl.  572 ;  Bard  v.  Pennsylvania  Trac- 
tion Co.  176  Pa.  97,  34  Atl.  953;  MitcheU  v. 
Stewart,  187  Pa.  217,  40  Atl.  799. 

If  the  case  is  such  that  reasonable  men, 
unafTected  by  bias  or  prejudice,  would  bo 
agreed  concerning  the  presence  or  absence  of 
due  care,  the  judge  would  be  quite  justified 
in  saying  that  the  law  deduced  the  conclu- 
sion accordingly. 

Cooley,  Torts,  2d  ed.  804 ;  16  Am.  &  Eng. 
Enc  Law,  pp.  466Hi68,  and  notes. 

There  was  no  proof  that  the  gateman  acted 
negligently  in  the  discharge  of  any  duty  as 
defendant's  employee.  The  utmost  extent  to 
which  the  evidence  goes  is  that  the  gateman 
made  an  honest  effort  to  rescue  the  plaintiff 
from  a  position  of  danger. 

If  the  gateman  acted  maliciously,  then  the 
companv  would  certainly  not  be  responsible. 

Scanion  v.  Suter,  158  Pa.  276,  27  Atl.  963; 
Pennsylvania  Co.  v.  Toomey,  91  Pa.  256. 

The  plaintiff  was  in  a  position  of  actual 
danger.  If.  then,  the  gateman,  in  endeavor- 
ing to  remove  the  plaintiff  from  such  a  po- 
sition, was  acting  in  the  line  of  humanity,  ii 
not  in  the  actual  line  of  his  duty,  and  if  an 
accident  happened  in  such  an  emergency  and 
when  sudden  action  was  demanded,  the  de- 
fendant cannot  be  responsible  for  conse- 
quences. 

Floyd  V.  Philadelphia  d  R.  R.  Co.  162  Pa. 
29,  29  Atl.  396;  Donahue  ▼.  Kelly,  181  Pa. 
93,  37  Atl.  186. 

Although  the  plaintiff  may  not  have  been 
in  a  position  of  actual  danger,  yet  if  the 
gateman  honestly  believed  that  he  was  in 
danger,  the  action  of  the  latter  in  such  an 
emergency,  and  the  defendant's  responsibility 
therefor,  fall  within  the  ruling  of  the  cases 
just  cited. 

Oberdorfer  v.  Philadelphia  d  R.  R.  Co.  U9 
Pa.  6,  27  Atl.  304. 


Note. — For  proximate  cause  of  injury  at  rail- 
way crossings,  see  Hill  v.  Port  Royal  &  W.  C  R. 
Co.    (S.  C.)    5  L.  R.  A.  849;  Mueller    v.    Mil- 
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waukee  Street  R.  Co.  (Wia)  21  L.  R.  A  T21; 
Wood  ▼.  Pennsylvania  R.  Co.  (Pa.)  85  U  B.  A 
199  ;  see  also  footnote  thereto. 


loco. 


McAMALLY   v.   PlfiMMBYLVAUlA  ii.    Cu. 


MeCoUvja*  J^  ddivered  the  opinion  of 
the  court: 

This  is  a  case  of  which  it  may  well  be  said 
that  noUiing  exactly  like  it  appears  in  the 
Reports.  It  must  be  conceded,  nowever,  that 
the  principles  applicable  to  the  facts  estab- 
lished by  the  testimony  are  well  settled  and 
plain.  The  plaintiff,  intending  to  cross  the 
railroad  tracks,  entered  upon  the  space  be- 
tween the  safety  gates  and  the  nearest  rail 
before  the  gates  were  lowered.  The  distance 
from  the  gates  to  the  rail  was  about  8  feet. 
When  the  plaintiff  came  within  6  inches  of 
the  rail,  he  saw  a  freight  train  approaching 
trom  the  east.  He  testified  that  he  thought 
the  engine  of  the  train  was  then  from  15  to 
20  feet  from  where  he  was  when  he  first  saw 
it,  and  that  the  train  was  tnen  running,  as 
he  thought,  at  the  rate  of  20  or  25  miles  an 
hour.  Of  course,  his  estimate  of  the  distance 
of  the  locomotive  from  him,  and  of  the  speed 
of  the  train,  was  a  mere  guess.  According 
to  his  testimony,  he  could  not  see  a  train 
coming  from  the  east  until  he  had  passed 
the  high  board  fence  east  of  the  sidewalk, 
and  within  3  feet  of  the  nearest  rail.  The 
safety  gates  were  then  closed.  He  made  no 
effort  to  pass  under  them,  as  he  might  have 
done,  or  to  go  back  from  the  rail  to  them; 
but  he  stepped  back  from  the  rail,  and  to- 
wards the  high  board  fence.  His  distance 
from  the  rail  to  the  point  where  he  stopped 
is  not  definitely  defined  by  the  testimony,  but 
it  is  certain  that  the  gateman  regarded  his 
position  as  perilous,  and  did  all  in  his  power 
to  rescue  him  from  it.  As  his  calls  to  the 
plaintiff  to  "get  bade"  were  disregarded,  he 
sought  by  force  to  compel  him  to  get  back; 
but  he  was  met  by  a  stubborn  resistance, 
which  resulted  in  the  injury  for  which  this 
suit  was  brought.  It  was  barely  possible 
that  the  plaintiff  might  have  escaped  injury 
from  the  train  at  the  point  where  he  stood 
when  he  was  called  to  get  back,  but  the  ap- 
pearances and  probabilities  were  against 
this  view,  and  the  effort  of  the  gateman  to 
remove  him  to  a  place  of  safety  was  fully 
justified  by  them.  There  is  nothing  in  the 
evidence  to  create  a  belief  or  authorize  an 
inference  that  the  gateman,  in  his  efforts  to 
remove  the  plaintiff  from  the  danger  to 
which  he  was  exposed,  was  prompted  by  any- 
thing more  than  humane  motives  and  a  sense 
of  duty.  The  plaintiff,  on  the  contrary,  dis- 
regarded his  plain  duty  under  the  circum- 
stances, and  stubbornly  resisted  the  efforts 
made  for  his  protection.  Compliance  with 
the  call  to  "get  back"  was  all  that  was  re- 
quired of  him,  and  it  was  noncompliance  with 
it  which  led  to  the  injury  of  which  he  com- 
plains. Instead  of  yielding  to  the  efforts  of 
the  gateman  to  rescue  him,  he  resisted  them, 
and  thus  precipitated  the  casualty  which  the 
unresisted  efforts  of  the  gateman  would 
have  prevented.  The  resistance  he  made  to 
the  gateman's  efforts  to  save  him  from  harm 
appears  to  have  been  the  direct  and  proxi- 
mate cause  of  the  injury  he  received.  The 
omission  of  the  trainmen  to  ring  the  bell, 
blow  the  whistle,  or  dieck  the  speed  of  the 
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train,  was  not  the  proximate  cause  of  the 
casualty;  nor  was  the  failure  of  the  gateman 
to  lower  the  gates  before  the  plaintiff  passed 
them  the  cause  of  it.  The  plaintiff  saw  the 
train  approaching  in  time  to  avoid  dangerous 
proximity  to  it,  and  the  avoidance  would  have 
been  easy  and  certain  if  he  had  conformed  to 
the  instructions  or  acquiesced  in  the  efforts 
of  the  gateman  in  his  behalf.  But  his  disre- 
gard of  the  former  and  resistance  of  the  lat- 
ter were  in  defiance  of  both  and  inexplicable. 
There  is  no  evidence  in  the  case  showing  that 
the  conduct  of  the  gateman  towards  the 
plaintiff  was  wilful,  wanton,  or  malicious; 
and,  if  there  had  been  such  evidence,  the  com- 
pany would  not  be  responsible  for  the  conse- 
quences of  such  conduct,  without  proof  that 
the  company  had  instigated  or  authorized 
it.  Pennsylvania  Co.  v.  Toomey,  91  Pa.  250; 
Hcanlon  v.  Suter,  158  Pa.  275,  27  Atl.  963. 
"An  set  done  upon  a  sudden  emergency,  when 
life  is  apparently  in  peril,  is  not  negligent, 
even  though  it  be  mistaken."  Floyd  v.  PhiU 
adelphia  d  R.  R,  Co.  162  Pa.  29,  29  Atl.  396; 
Donahue  v.  Kelly,  181  Pa.  93,  37  Atl.  187; 
and  Oherdorfer  v.  Philadelphia  d  R,  R.  Oo. 
149  Pa.  6,  27  Atl.  304. 

A  careful  consideration  of  the  evidence  in 
the  case  has  convinced  us  that  the  learned 
court  below  did  not  err  in  entering  a  compul- 
sory nonsuit,  and  refusing  to  take  it  off. 

Judgment  affirmed. 

Mitclioll,  J.,  dissenting: 

The  plaintiff,  discovering  the  approaching 
train,  stepped  back  to  a  place  he  thought 
safe.  It  was  a  place  with  a  narrow  margin 
from  danger,  but,  as  the  evidence  indicates, 
it  was  in  fact  safe.  The  learned  judge  below 
so  treats  it,  as  he  says  it  "probably,  from  sub- 
sequent events,  was  a  place  of  safety,  because 
the  locomotive  and  some  few  cars  passed  him, 
and  he  was  perfectly  safe."  While  in  that 
position,  the  gateman,  having  a  different 
view,  ran  towards  him,  with  a  warning  to 
"get  back,"  and,  finding  his  warning  disre- 
garded, seized  hold  of  the  plaintiff,  who  in 
the  tussle  was  thrown,  and  had  his  leg  cut 
off  by  the  train.  The  act  of  the  gateman 
was  in  clear  excess  of  his  authority.  His 
right  terminated  with  the  warning,  which  he 
saw  was  intentionally  disregarded.  Plain- 
tiff chose  to  stand  on  his  own  judgment.  He 
had  a  right  to  do  so.  He  was  not  a  passen- 
ger who  had  committed  himself  to  train  or 
boat  and  was  bound  to  obey  the  officers  in 
charge,  but  was  a  citizen  in  the  exercise  of 
his  right  of  travel  on  a  public  street. 
Whether  his  act  was  wise  or  foolish,  it  was 
his  right,  and  he  would  have  taken  upon  him- 
self the  rfsk  of  the  consequences.  The  act 
of  the  gateman  was  a  trespass,  and,  as  it  was 
in  the  course  of  his  employment,  the  defend- 
ant was  liable  for  it.  Even  under  the  most 
favorable  view,  it  was  for  the  jury  to  say 
whether,  under  all  the  circumstances,  hi» 
act  was  not  negligence.  I  would  reverse  the 
judgment,  and  send  the  case  to  a  jury. 

Bterrett,  Ch.  J.,  joins  in  this  dissent. 


1 


7M 


PKNNSTLTAiriA  SUPRBMB  COUBT. 


DHL, 


Patrick  Henry  MoKENNA 


V, 


BRIDGE^^'ATER  GAS  COMPANY,  Appt. 

(198  Pa.  688.) 

1.     An  explosion  of  gwku  In  a  d^relllns 

supplied  by  a  low-pressure  line,  caused  by 
connecting  therewith  a  high-pressure  line, 
leaving  the  gas  uncontrolled  by  the  regulator, 
does  not  render  the  gas  company  liable.  In 
the  absence  of  negligence  on  Its  part,  where 
the  connection  was  blunderingly  made  by  an 
employee  of  another  gas  company,  who  was 
a  trespasser  In  so  doing. 

8.  Nevllvenee  of  a  saa  eontpany  In  tbo 
eoBstraetloB  of  a  box  Inclosing  a  by-pass, 
by  opening  which  high-pressure  and  low-pres- 
sure lines  may  be  connected,  is  not  shown  by 
the  fact  that  an  expert  employee  of  another 
company,  with  an  expert's  tool,  consisting  of 
a  long  lever  or  curb  key,  pried  open  the  box 
and  manipulated  the  gate. 

8.  Tlfto  fallaro  of  a  saa  eompanr's  la- 
■peetor  to  detect  the  fact  that  a 
plaalc  box  eoatalalns  a  br-paas  for 
connecting  high  and  low  pressure  lines  had 
been  broken  into  and  the  lines  connected  by 
someone  who  was  either  a  blunderer  or  a 
criminal  does  not  show  negligence,  when 
there  was  nothing  externally  indicating  that 
the  box  had  been  opened  or  the  gas  tampered 
with. 

» 

(December  80,  1899.) 

APPEAL  by  defendant  from  a  judgment  of 
the  Court  of  Common  Pleas  for  Beaver 
County  in  favor  of  plaintiff  in  an  action 
brought  to  recover  damages  for  alleged  neg- 
ligence in  permitting  gas  to  escape  into  plain- 
tiff's house,  which  resulted  in  an  explosion 
and  injury  to  plaintiff.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs,  Martin  A  Martin,  WeU  A 
Tliorp,  and  J.  G.  Gray,  for  appellant: 

If  the  defendant  used  the  same  vigilance, 
applianoea,  and  methods  as  were  ordinarily 
and  generally  used  by  companies  transacting 
a  like  business,  it  used  the  vigilance,  the  ap- 
pliances, and  the  methods  that  an  ordinarily 
prudent  man  would  have  used  under  the  cir- 
cumstances; and  if  it  did  so  there  could  be 
no  negligence. 

Kehler  v.  Schwenk,  144  Pa.  357,  13  L.  R. 
A.  374,  22  Atl.  910;  Titus  v.  Bradford,  B.  d 
K.  R.  Co.  136  Pa.  626,  20  Atl.  617. 

In  order  to  charge  the  defendant  with  neg- 
ligence, there  should  have  been  affirmative 
evidence  showing  that  the  gas  escaped  and 
flowed  into  the  storeroom  of  the  plaintiff  by 
reason  of  some  negligent  act  of  the  defendant 
company. 

Voigt  ▼.  Michigan  Penirisular  Car  Co. 
112  Mich.  504,  70  N.  W.  1103;  Boston  v. 
Neff,  102  Pa.  474. 

Where  there  are  no  disputed  facts,  the 
question  of  proximate  cause  is  for  the  court, 
and  not  Uie  jury. 

Hoag  V.  Lake  Shore  d  M.  8.  R.  Co.  85  Pa. 


203;  West  Mahanoy  Ttop.  v.  Watson,  112  Ps. 
574,  66  Am.  Rep.  336,  3  Atl.  866 ;  South  Bids 
Pass.  R.  Co.  V.  Trieh,  117  Pa.  390,  11  AtL 
627 ;  Scott  ▼.  Allegheny  Valley  R.  Co.  172  Pa. 
646,  33  Atl.  712. 

The  undisputed  facta  of  this  eaae  show 
that  Charles  Miller,  an  employee  of  the  Cit- 
iisens'  Natural  Gas  Company,  a  company  in 
no  way  connected  with  the  defendant,  pried 
6ff  the  top  of  the  box  containing  the  valve  of 
the  by-paas,  and  turned  the  valve  of  the  by- 
pass with  his  wrench,  thua  connecting  the 
high-pressure  with  the  low-pressure  mains  of 
the  Bridgewater  Gas  Company,  and  thus  per- 
mitting Uie  gas  to  flow  around  the  regulator, 
or,  as  the  name  of  the  by-pass  implies,  pass- 
ing the  gaa  by  the  r^pilator,  and  not  through 
it. 

This  was  the  proximate  cauae  of  the  dam- 
age to  plaintiff; 

Yoders  v.  Amwell  Twp.  172  Pa.  447,  33  Atl. 
1017 ;  Xina  F.  Ins.  Co.  v.  Boon,  95  U.  8. 133, 
24  L.  ed.  399 ;  Milwaukee  d  St.  P.  R.  Co.  v. 
Kellogg,  94  U.  8.  475,  24  L.  ed.  259. 

Messrs.  J.  F.  Reed,  C.  F.  MoKenna,  E. 
J.  MoKenna,  Jolin  BC  Buchanan,  and 
W.  A.  MeConnel,  for  appellee: 

Miller's  entry  occurred  as  early  as  8  o'- 
clock A.  H.  on  the  27th  inst.  The  next  morn- 
ing defendant's  superintendent  was  informed 
of  it.     Hours  before  Long  turned  on  the  high- 

Sressure  gas  in  the  South  Beaver  field  Gor- 
on  could  have  informed  him  that  the  box 
had  been  opened  and  the  by-pass  tampered 
with,  or  could  have  closed  it  himself.  Here 
was  an  employee  of  defendant,  who  saw  a 
stranger  in  this  box,  knew  what  it  contained, 
and  failed  to  make  examination  to  see  if  it 
had  been  tampered  with.  Is  not  defendant 
liable  for  his  negligence  under  the  circum- 
stances T 

The  admitted  ignorance  on  the  part  of  the 
superintendent,  of  any  means  whatever  to 
promptly  prevent  or  check  such  a  dangerous 
pressure  on  the  night  of  the  27th  of  Septem- 
ber, 1807,  establishes  as  conclusive  a  case  of 
negligence  on  the  part  of  the  company's  su- 
perintendent as  if  the  superintendent^  pos- 
sessed of  full  knowledge,  were  deliberately  to 
refuse  to  act,  or  wilfully  decline  to  take  any 
steps  to  shut  off  the  gas  at  the  open  by-pass. 

If  the  original  wrong  only  be<x>mes  injur- 
ious in  consequence  of  the  intervention  of 
some  wrongful  act  of  omission  by  another, 
the  injury  shall  be  imputed  to  the  last  wrong 
as  the  proximate  cause,  and  not  to  that 
which  was  far  remote. 

Cooley,  Torts,  p.  6. 

The  original  act  of  Miller  in  mistakenly 
interfering  with  the  street  box  and  by-pass 
only  became  injurious  in  consequence  of  the 
nwfligent  act  of  the  su'^erintendent  of  defend- 
ant company  in  not  knowing  of  the  location, 
or  even  of  the  existence,  of  the  by-pass  in 
question. 

A  gas  company  is  bound  to  a  high  degree 


NoTB. — As  to  liability  for  negligence  In  es- 
cape and  explosion  of  gas.  see  Ohio  Gas  Fuel 
Co.  V.  Andrews  (Ohio)  29  L.  R.  A.  337,  and 
note;  Bchmeer  v.  Gaslight  Co.  (N.  Y.)  80  L.  R. 
A.  653;  Consolidated  Gas  Co.  v.  Crocker  (Md.) 
31  L.  R.  A.  785 ;  Consumers'  Gas  Trust  Co.  v. 
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Perrego  (Ind.)  32  L.  R.  A.  146;  Pine  BluiT 
Water  &  Light  Co.  v.  Schneider  (Ark.)  S3  L.  U. 
A.  .366 :  Richmond  Gas  Co.  v.  Baker  (Ind  )  36 
L.  R.  A.  683 ;  and  Barrickman  v.  Marlon  OU  Co. 
(W.  Va.)  44  L.  R.  A.  92. 
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of  eare  in  the  management  and  control  of 
all  its  work,  and  if  it  can  be  shown  that,  In 
the  transaction  of  a  particular  portion  of  its 
business,  its  agents  did  not  exercise  care 
which  ordinary  prudence  would  suggest,  and 
which  persons  engaged  in  like  business  would 
exercise,  it  certainly  cannot  complain. 

Wharton,  Neg.  If  955. 

Where  a  natural-^as  company  fails  to  con- 
trol the  pressure  of  its  gas,  and  as  a  result 
the  flow  into  the  pipes  is  so  great  as  to  oc- 
casion an  explosion,  the  question  of  defend- 
ant's n^ligence  is  for  the  jury. 

Stoughton  y.  Manufacturer's  Nat.  Gas  Go, 
159  Pa.  64,  28  AU.  227;  2  Shearm.  &  Redf. 
Neg.  p.  693. 

As  a  gas  company  is  in  charge  of  a  danger- 
ous material,  it  is  bound  itself  to  use  due 
care  proportioned  to  the  risk,  and  also  to  use 
similar  care  in  preventing  careless  interfer- 
ence with  its  pipes  by  others. 

Butcher  v.  Providence  Gas  Co,  12  R.  I. 
149,  34  Am.  Rep.  626. 

It  is  the  duty  of  a  gas  company  to  build  all 
its  works,  lay  its  pipes,  and  carry  on  its  busi- 
ness in  such  a  manner  as  to  avoid  injury  to 
the  property  of  others  by  the  escape  of  gas. 

2  Shearm.  &  Redf.  Neg.  p.  692 ;  8  Am.  ft 
£ng.  Enc.  Law,  p.  1273 ;  Jaggard,  Torts,  p. 
934 ;  1  Thomp.  Neg.  p.  108. 

Proof  of  custom  in  disregard  of  ordinary 
care  is  held  no  defense  against  negligence. 

Siordet  v.  Hall  4  Ring.  607. 

If  the  company  knew,  or  ought  to  have 
known,  of  an  interference  or  defect  in  its 
line,  it  was  its  duty  to  guard  against  any 
damages. 

Koelseh  ▼.  Philadelphia  Go,  152  Pa.  362, 
18  L.  R.  A.  759,  25  Atl.  522. 

Dean,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  and  the  Citizens'  Natural 
Gas  Company  both  maintained  gas  lines  in 
the  borough  of  New  Brighton,  Beaver  county. 
On  September  27,  1897,  an  employee  of  the 
Citizens'  Company  (one  Miller)  opened  the 
gate  of  what  is  known  as  the  "by- pass"  of 
the  Bridgewater  Company,  and  thus  con- 
nected its  low  and  high  pressure  lines,  leav- 
ing the  g^s  uncontrolled  by  the  regulator. 
This  line  introduced  gas  into  the  dwelling  of 
Mr.  McKenna,  the  plaintiff.  In  consequence 
of  this  opening  of  the  gate  the  pressure  rose 
in  the  low-pressure  line  of  defendant,  with 
which  Mr.  McKenna's  house  was  connected, 
and  an  explosion  in  the  house  followed,  which 
blew  it  to  pieces,  and  so  severely  burned  and 
otherwise  injured  plaintiff's  wife  that  she 
soon  after  died.  Plaintiff  sued  the  Bridg- 
water Company  for  damages,  alleging  this 
company  was  guilty  of  n^ligenoe  in  leaving 
the  by-pass  in  such  an  exposed  condition  that 
anyone  had  access  to  it,  and  could  so  manipu- 
late it  as  to  cause  injury  to  the  company's 
customers,  and,  further,  that  defendant's 
system  of  inspection  was  loose  and  inefficient. 
The  defendant  denied  any  responsibility  for 
the  act  of  Miller,  who  was  not  its  servant, 
and  was  to  it  unknown;  also,  denied  any  neg- 
ligence in  any  of  the  particulars  charged. 
The  court  submitted  the  evidence  bearing  on 
the  question  of  negligence  to  the  jury,  in- 
47  L.  R.  A. 


structing  them  that  the  burden  was  on 
defendant  to  rebut  the  inference  of  negligence 
fairly  derivable  from  the  circumstances. 
There  was  a  verdict  for  plaintiff  in  sum  of 
$16,000.  Motion  for  new  trial  was  made, 
which,  after  hearing,  was  refused,  and  judg- 
ment entered.  Defendant  now  appeals,  as- 
signing for  error  the  refusal  of  the  court  to 
peremptorily  instruct  the  jury  to  render  a 
verdict  for  defendant. 

We  do  not  see  how,  under  any  view  of  this 
evidence,  the  judgment  can  be  sustained. 
Miller  was  superintendent  of  the  Citizens' 
Gas  Company.  He  testified  that  the  people 
alon^  Fourth  avenue,  on  their  line,  were  ur- 
gently demanding  a  supply  of  gas,  and  he 
went  out  along  the  Citizens'  Company's  old 
line  to  ascertain  if  they  could  be  supplied 
from  that  source.  He  had  no  knowledge  of 
his  own  which  would  enable  him  to  locate 
it  with  certainty,  so  he  asked  one  Albright, 
a  former  supermtendent»  to  aid  him.  Al- 
bright, standing  at  Sixth  avenue  and  Thir- 
teenth street,  pointed  to  the  line  where  was 
located  a  box  with  a  stopcock  fitted  to  the 
PhcBnix  Glass  House.  From  this  point  Mil- 
ler followed  what  he  supposed  was  the  Citi- 
zens' line  until  he  came  to  a  box  at  the  corner 
of  Fourth  and  Thirteenth  streets.  This  box 
inclosed  a  by-pass,  and  stood  about  20  feet 
from  the  regulator.  He  had  with  him  what 
is  called  a  "curb  key,"  about  l^  inch  in  diam- 
eter and  4  feet  long.  With  this  he  pried  open 
the  box,  got  into  it,  and  opened  the  gate  sep- 
arating the  low  from  the  high  pressure.  The 
disaster  to  plaintiff  followea.  Instead  of 
manipulating  his  own  line  (that  of  the  Cit^ 
itzens'),  Miller  had  blimdered  onto  the 
Bridgewater  line,  where  he  ignorantly  pried 
off  the  plank  which  protected  their  gate,  and, 
without  inquiry,  recklessly  put  the  gas  in 
such  a  dangerous  state  of  transmission  that 
it  exploded  and  blew  up  plaintiff's  house.  It 
is  not  pretended  that  the  defendant  com- 

})any  had  any  control  of,  or  even  knew,  Mil- 
er.  He  was  an  intruder  on  their  easement, 
— a  trespasser  in  opening  their  box.  Unless 
defendant  failed  in  some  duty  it  owed  to  Mc- 
Kenna as  a  patron,  it  cannot  be  answerable 
to  him  for  negligence.  It  undoubtedly  owed 
to  him  the  duty  of  care  in  the  construction  of 
the  line  through  which  the  gas  was  conveyed 
to  his  house.  It  was  boimd  to  adopt  and  use 
those  appliances  by  which  it  could  regulate 
and  keep  under  control  such  a  volatile  and 
explosive  substance,  and  inclose  or  protect 
these  appliances  so  as  to  render  them  reason- 
ably secure  and  ready  for  use.  All  this, 
from  the  undisputed  evidence,  defendant  did. 
It  was  not  bound  to  maintain  a  line  of  sen- 
tries the  length  of  its  route,  to  keep  off  tres- 
passers; nor  was  it  bound,  by  personal  in- 
spection at  frequent  intervals  during  the  day, 
to  ascertain  whether  some  other  gas  company 
had  mistaken  defendant's  line  for  its  own, 
and  tampered  with  its  valves.  In  what  re- 
spect, then,  did  it  fail  in  duty?  WhA*e  is 
negligence  to  be  imputed  to  it? 

The  learned  judge  of  the  court  below,  in  his 
general  charge,  speaks  as  follows:  ''It  ap- 
pears, and  from  the  uncontradicted  evidence, 
that  the  gas  which  caused  the  excessive  pres- 
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sure  in  the  low-pressure  mains  came  through 
the  by-pass;  and,  if  it  had  not  been  for  ute 
act  or  interference  of  Charles  Miller,  the  su- 
perintendent of  the  Citizens'  Natural  Gas 
Company,  with  the  valve  upon  this  by-pass, 
wc  are  safe  .in  saying  in  this  case  that  the 
accident  would  not  have  occurred.  .  .  . 
As  we  have  said  before^  without  the  turning 
of  this  by-pass  no  accident  would  have  oc- 
;urred, — that  this  accident  would  not  have 
iccurrcd;  and  that  to  this  cause  is  directly 
attributable  the  deplorable  condition  of 
things  on  that  night,  and  its  dreadful  re- 
sults." If  those  remarks  be  correct,  as  they 
undoubtedly  are,  then  the  damage  was  caused 
by  the  unauthorized  act  of  Miller.  But  the 
court  submitted  the  case  to  the  jury  on  two 
theories,  either  or  both  of  which  they  might 
adopt:  First.  Was  the  box  so  negligently 
constructed  that  it  was  not  secure  from  in- 
trusion? We  answer,  it  was  planked.  Mil- 
ler raised  the  lid  by  prying  it  up  with  a  lever 
4  feet  long;  that  is,  the  curb  key.  With  the 
same  key  he  manipulated  the  gate.  He  was 
an  expert,  for  that  was  his  business,  and  he 
had  the  expert's  tools.  An  expert  burglar 
with  the  tools  of  his  trade  can  enter  a  house 
which  the  ordinary  man  would  find  effectu- 
ally barred  against  him.  Nothing  would 
have  been  complete  protection  of  this  box, 
except  a  construction  as  strong  as  a  jail.  No 
such  exacting  duty  was  imposed  on  defend- 
ant by  any  rule  of  law,  nor  was  there  any  evi- 
dence which  warranted  the  jury  in  so  find- 
ing. Second.  It  was  left  to  the  jury  tc  find 
whether  defendant  enforced  such  rigid  rules 
of  inspection  along  its  lines  as  would  relieve 
it  from  the  impute tion  of  negligence.  That 
it  enforced  such  rules,  and  that  they  were  ob- 
served by  its  employees  with  reasonable  fidel- 
ity, cannot  be  disputed.  That  in  their  ob- 
servance the  servants  of  the  company  failed 
to  detect  this  intrusion  soon  afterwards  does 


not  show  want  of  care,  but  only  that»  witli 
ordinary  acuteness  of  perception  (sharpened* 
too,  by  experience) ,  they  failed  to  see  a  moet 
improbable  thing,  to  wit,  that  the  expert  of 
another  company  had  come  on  their  line,  had 
broken  into  the  box,  and  had  turned  the  gate. 
These  inspectors  were  not  bound  to  assume 
that  either  a  blunderer  or  a  criminal  having 
no  right  upon  the  premises  would  commit 
such  an  act.  When  nothing  externally  indi- 
cated that  the  box  had  been  opened  or  the 
gas  tampered  with,  there  was  no  negligence 
in  hastily  extending  their  examination  to 
other  parts  of  the  line.  If,  then,  as  the 
learned  judge  says,  without  this  unauthor- 
ized act  of  the  intruder.  Miller,  the  injury 
would  not  have  occurred,  why  hunt,  or  au- 
thorize the  jury  to  hunt,  for  some  other 
cause,  which  bore  no  direct  relation  to  the 
result?  Here  was  the  cause  standing  out 
palpable  and  conspicuous.  The  court  below 
so  conceded.  The  jury  ought  to  have  no 
found.  To  say  that,  if  there  had  been  an  im- 
penetrable box.  the  injury  would  not  have 
happened,  or,  if  there  had  been  personal  in- 
spection of  the  box  every  hour,  it  would  not 
have  happened,  does  not  warrant  an  infer- 
ence of  negjligence.  If  the  valve  had  not  l>«»en 
there,  it  would  not  have  occurred;  if  it  had 
been  inclosed  in  an  impenetrable  steel  c&^e. 
it  would  not  have  occurred ;  if  defendant  liad 
not  built  its  line  at  all,  it  would  not  have  oc- 
curred. But,  being  built,  and  connected  ^th 
plaintilT's  house  with  the  ordinary  attach- 
ment for  regulating  the  flow  of  gas.  Miller, 
a  wrongdoer  (although  not  an  intentional 
one),  blew  up  the  house.  He  was  the  direct, 
efficient,  dominant  cause  of  the  injury,  for 
whom  defendant  is  in  no  way  answerable, 
and  the  court  ought  to  have  said  so  to  the 
jury. 

The  judgment  is  reversed,  and  judgment  is 
entered  for  defendant. 


ILLINOIS  SUPREME  COURT. 


William  J.  STRONG,  Appt., 

V. 

George  E.  BRENNAN  ei  al.,  Receivers  of  In- 
ternational Building,  Loan,  &  Investment 
Union,  et  al, 

(188  111.  07.) 

An  attorner  employed  br  a  balldlns 
and  loan  a«iioclatlon  to  procnre  the 
discharflre  of  all  receivers  who  have 
been  appointed  for  it,  but  who  is  also  em- 
ployed and  paid  by  one  of  the  contesting  sets 
of  receivers  and  renders  services  for  them, 
will  be  precluded  by  public  policy  from  recov- 
ering from  the  association,  even  If  the  board 
of  directors  has  by  resolution  approved  what 
he  has  done,  with  full  knowledge  of  his  Incon- 
sistent employments. 

(December  18,  1899.) 


APPEAL  by  intervener  from  a  judgment 
of  the  Appellate  Court,  First  District, 
affirming  a  judgment  of  the  Superior  Court 
for  Cook  (bounty  dismissing  his  petition  filed 
in  a  proceeding  to  wind  up  the  defendant  as- 
sociation, for  the  purpose  of  securing  com* 
pensation  for  professional  services  rendered 
to  it.     Affirmed. 

Statement  hy  the  Covrts 

On  November  23,  1897,  a  bill  was  filed  by 
one  Emrick  alleging  insolvency  of  the  appel- 
lee building  and  loan  association,  and  seek- 
ing its  dissolution.  Thereunder  a  receiver 
was  appointed,  and  subsequently,  and  on 
March  3,  1S98,  the  people,  upon  the  relation 
of  the  state  auditor,  filed  a  similar  bill. 
These  cases  were  consolidated,  the  former  re- 
ceiver  removed,   and   the   present   receivers 


Nc^. — For  agent  acting  in  double  capacity, 
see  also  Tyler  v.  Sanborn  (111.)  4  L.  R.  A.  218, 
and  note;  Wilson  v.  Brookshire  (Ind.)  9  L.  R. 
A.  792.  and  note;  McNutt  v.  DIx  (Mich.)  10  L, 
R.  A.  660:  Cannell  v.  Smith  (Pa.)  12  L.  R.  A. 
895,  and  note;  Jansen  v.  Williams  (Neb.)  20 
L.  R.  A.  207 ;  Boswell  v.  Cunnlnghan  (Fla.)  21 
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L.  R.  A.  45 :  Ferguson  v.  Gooch  (Va.)  40  L.  R. 
A.  234:  and  Kimball  v.  Ranney  (Mlch.^  46  L. 
R.  A.  403. 

For  broker  acting  as  agent  for  both  parties, 
see  Leathers  v.  Canfleld  tMlch.)  45  L.  R.  A.  8S. 
and  note. 
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were  appointed,  and  have  since  been  liquidat- 
ing the  union.  In  this  consolidated  suit,  ap- 
pellant on  May  19,  1898,  filed  his  intervening 
?etition,  averring  that  between  January  1, 
897,  and  August  14,  1898,  he  had,  under  the 
employment  of  the  union,  rendered  to  it 
legal  services  which  were  reasonably  worth 
$5,000,  and  of  which  he  asked  payment.  This 
was  resisted  by  these  receivers,  and  after  a 
hearing  the  superior  court  dismissed  appel- 
lant's petition  for  want  of  equity.  Upon  ap- 
peal to  the  appellate  court  the  order  of  the 
superior  court  was  affirmed;  hence  the  pres- 
ent appeal. 

The  statement  of  facts  accompanying  the 
opinion  of  the  appellate  court  is  as  follows: 
**A  bill  was  filed  by  one  Emrick,  alleging  in- 
solvency of  appellee,  a  building  and  loan  as- 
sociation, and  a  receiver  for  it  was  appointed. 
In  that  suit  appellant  filed  a  petition  which 
alleged,  in  effect,  that  the  appellee  was  in- 
debted to  him  for  professional  services,  and 
praying  that  his  claim  be  allowed,  and  that 
the  receiver  be  ordered  to  pay  the  same. 
Appellee  answered  the  petition,  denying  that 
appellant  was  entitled  to  any  amount  in  that 
behalf.  Upon  hearing,  the  petition  was  dis- 
missed for  want  of  equity.  Appellant  is  a 
practising  attorney  at  law,  and  there  is  evi- 
dence to  show  that  he  rendered  professional 
services  to  appellee  as  follows:  In  1896 
suits  were  begun  both  in  the  circuit  and  su- 
perior courts  of  Cook  county  for  the  appoint- 
ment of  receivers  of  appellee  on  the  ground 
of  its  then  insolvency.  Receivers  were  ap- 
pointed by  each  court,  and  a  conflict  ensued 
as  to  the  priority  of  jurisdiction  acquired. 
Upon  January  1,  1897,  the  president  of  the 
association  called  a  meeting  of  the  directors, 
which  was  held  upon  that  day  in  appellant's 
ofHce.  It  was  at  this  meeting  that  appel- 
lant was  first  employed  by  the  directx)rs  of 
the  association  to  take  charge  of  its  litiga- 
tion then  pending.  Services  were  rendered 
by  appellant  in  the  various  proceedings 
which  followed,  up  to  August  14,  1S97,  at 
which  latter  date  his  services  ceased.  At 
that  time  the  association  had  been  freed  from 
litigation,  its  various  receivers  had  been  dis- 
charged, and  it  was  again  a  going  concern. 
Whether  this  result  was  accomplished 
through  efforts  of  appellant  is  a  controverted 

3[uestion.  The  amount  claimed  by  appellant 
or  services  is  $5,000,  and  there  is  evidence 
tending  to  show  that  the  amount  would  be  a 
proper  oonpensation  for  the  services  claimed 
to  have  been  rendered.  The  employment  of 
appellant  was  for  the  purpose  of  accomplish- 
ing the  discharge  of  all  receivers,  and  the  res- 
toration of  the  association  to  the  manage- 
ment of  its  own  officers.  During  the  period 
of  this  employment, — the  exact  time  is  not 
shown  by  the  abstract, — appellant  accepted 
retainer  and  employment  by  one  of  the  con- 
testing sets  of  receivers,  viz,,  the  receivers  ap- 
point^ by  the  superior  court,  and  thereafter, 
and  during  the  period  of  his  employment  by 
the  association,  proceeded  to  render  profes- 
sional services  as  well  to  these  receivers  in 
the  same  litigation.  For  his  services  to  the 
receivers  he  was  paid  $1,295.  After  the  as- 
sociation had  been  freed  from  the  litigation, 
47  L.  R,  A. 


and  the  receivers  had  been  discharged,  and  a 
new  board  of  directors  elected,  the  validity 
of  whose  election  is  not  questioned,  a  resolu- 
tion was  adopted  by  the  board  of  directors  at 
a  meeting  held  on  August  7,  1897,  by  which 
it  was  resolved  'that  we  do  hereby  approve 
of  all  that  our  attorney,  William  J.  Strong, 
has  done  in  behalf  of  the  luion  in  the  litiga- 
tion that  has  been  pending  in  the  circuit  and 
superior  courts  in  the  case  of  McGonigle  vt 
tU.  against  this  union,'  etc.  On  November 
17,  1897,  another  resolution  was  presented  at 
a  meeting  of  this  board  of  directors^  to  the 
effect  that  'Strong  had  no  authority  to  repre- 
sent the  union,'  and  'that  all  previous  resolu- 
tions of  this  board  regarding  Strong's  claim 
be  rescinded.'  This  resolution  was  defeated 
by  a  vote  of  seven  to  two.  Again,  on  Novem- 
ber 27, 1897,  a  resolution  was  adopted  by  this 
board  of  directors,  which,  in  effect,  recites 
that  the  sum  of  $1,295  had  been  paid  to  ap- 
pellant under  a  misapprehension,  and  in- 
structing the  attorney  of  the  association  to 
commence  proceedings  against  appellant  to 
recover  the  amount  so  paid.  There  was  evi- 
dence tending  to  show  that  appellant  agreed 
with  the  association  that,  unless  he  should 
•succeed  in  getting  the  assets  of  the  associa- 
tion restor^  to  it, — i.  e,,  unless  he  procured 
the  discharge  of  the  receivers  within  sixty 
days  from  i'ebruary  4,  1897, — ^he  would 
charge  nothing  for  his  services  to  the  asso- 
ciation. This  is  denied  by  appellant,  who 
testified  that  he  had  agreed  only  to  charge 
nothing  to  the  members  of  the  board  of  di- 
rectors individually  in  the  contingency 
named.  The  receivers  were  not  discharged, 
nor  where  the  assets  of  the  association  re- 
turned to  its  management,  until  after  the  ex- 
piration of  the  sixty  days  indicated." 

Mr.  Henry  8.  Robbins,  for  appellant: 

The  only  authority  the  appellate  court  re- 
lies upon  {MacDonald  v.  Wagner^  5  Mo.  App. 
56,)  is  discredited  by  the  later  one  of  Sioive 
V.  Slatt&ry,  71  Mo.  App.  442. 

The  rule  must  be  confined  to  litigated  cases, 
for  every  practising  lawyer  has  in  his  office 
practice  frequently  been  called  upon  to  ren- 
der, as  attorney  for  two  parties,  services  ( in 
drafting  contracts,  etc.)  where  their  inter- 
ests were — ^technically  at  least — conflicting. 

In  all  cases  the  question  of  double  employ- 
ment is  one  that  the  parties  interested  can 
waive. 

It  frequently  happens  that  the  attorney  of 
the  party  of  whose  property  the  receiver  is 
appointed  is  the  only  lawyer  sufficiently  con- 
versant with  such  litigation  to  properly  con- 
duct it  to  a  conclusion. 

Actual  morality  will  be  best  attained  by 
fixing  a  standard  that  is  practical  and  rea- 
sonable, rather  than  one  that  is  fanciful  and 
arbitrary. 

The  public  interest  will  be  best  subserved 
by  allowing  the  question  to  be  decided  in  each 
case  by  the  parties  interested  therein. 

If  the  appellate  court  is  right,  McMan- 
nomy  v.  Chicago,  D.  d  V.  R.  Co.  167  111.  497, 
47  X.  E.  712,  was  wrongfully  decided. 
^  There  is  no  solid  ground  for  a  distinction 
between  an  agent  acting  for  two  adverse  par- 
ties and  an  attorney  so  acting.    The  same 
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oonsiderations  of  public  policy  which  con- 
demn one  equally  condemn  the  other.  As 
rigid  a  rule  Ib  required  in  one  caae  as  in  the 
other. 

This  court,  in  Young  v.  Trainor,  158  111. 
428,  42  N.  E.  139,  while  depriving  the  agent 
of  commissions  b^use  he  had  acted  for  both 
parties,  said:  "Appellant  made  no  attempt 
to  rebut  the  presumption  of  unfair  dealing 
necessarily  arising  from  this  double  agency 
by  showing  that  appellee  knew  that  he  was 
acting  as  Winter's  agents  and  had  given  his 
consent  that  he  should  so  act." 

The  authorities  do  not  sustain  the  appel- 
late court  in  holding  that  the  objection  of 
double  employmtnt  in  a  receivership  case  can- 
not be  waived. 

Warren  v.  8prague,  11  Paige,  200;  High, 
Receivers,  2d  ed.  S  217 ;  Beach,  Receivers,  S 
262. 

Even  where  the  attorney  is  acting  for  two 
individuals  whose  interests  are  adverse,  the 
objection  is  subject  to  waiver  by  the  parties 
interested. 

Hughes  v.  Dundee  Mortg.  d  T,  Invest,  Oo, 
21  Fed.  Rep.  160 ;  Cox  v.  Barnes,  45  Neb.  172, 
63  N.  W.  394;  Culver  ▼.  V ester,  116  Mich. 
101,  74  N.  W.  532. 

Messrs.  Paniy  Donnelly^  A  Glennoiiy 
for  appellees: 

The  appellant  claims  to  have  been  em- 
ployed as  counsel  for  the  purpose  of  having 
the  receivers  removed  and  the  assets  restored 
to  the  union ;  at  the  same  time  he  was  in  the 
employ  of  those  same  receivers  whom  it  was 
his  duty  to  remove.  The  relations  were  in- 
consistent, and  the  appellant  is  not  entitled 
to  recover  any  compensation. 

FaiireU  v.  Oreat  Western  Teleg,  Co.  161 
111.  622,  44  N.  E.  891 ;  Heffron  v.  Flower,  35 
111.  App.  200;  MacDonald  v.  Wagner,  5  Mo. 
A  pp.  50;  Spinks  v.  Davis,  32  Miss.  152;  Jfc- 
Arthurr.  Fry,  10  Kan.  233;  Parker  v.  Pcwk- 
er,  99  Ala.  239,  13  So.  520;  Deceits  v.  Brun- 
son,  53  Cal.  372;  Orr  v.  Tanner,  12  R.  I.  94. 

The  ratification  alle^d  to  have  taken  place 
on  August  7  is  not  sufficient  to  authorize  the 
appellant  to  recover,  because, — 

(a)  The  employment  was  void,  and  could 
not  be  ratified. 

Durkec  v.  People  em  rel.  Askren,  156  HI. 
354,  40  N.  E.  626. 

(b)  It  clearly  appears  from  the  evidence 
that  the  whole  purport  and  intention  of  the 
resolution  were  to  avoid  having  it  appear 
that  the  appellant  was  summarily  discharged 
as  attorney. 

(c)  Before  a  valid  ratification  can  be 
claimed,  it  must  be  affirmatively  shown  that 
the  ratification  took  place  with  a  full  knowl- 
edge of  all  the  material  facts.  It  not  having 
been  shown  that  at  the  time  of  the  ratifica- 
tion the  board  of  directors  had  knowledge 
that  the  appellant  was  acting  adversely  and 
in  the  employ  of  the  receiver,  such  ratifica- 
tion was  wholly  ineffectual. 

Williams  v.  Reed.  3  Mason,  405,  Fed.  Cas. 
No.  17,733;  Farwell  v.  Meyer,  35  111.  40; 
Cram  v.  Bickel,  51  Neb.  828,  71  N.  W.  724; 
Kerr  v.  Sharp,  83  111.  199 ;  Reynolds  v.  Fer- 
ree.  86  HI.  670;  Proctor  v.  Totos,  115  111.  138, 
3  N.  E.  569;  International  Bank  v.  Ferris, 
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118  111.  465,  8  N.  E.  825;  MeCormiek  v.  Ni- 
choU,  19  111.  App.  334;  Oheme  y.  O'DonneU^ 
35  111.  App.  180. 

Per  Gnriams 

In  deciding  this  case,  the  appellate  court 
delivered  the  following  opinion: 

'*We  do  not  deem  it  necessary  to  go  into 
any  discussion  of  the  evidence,  either  as  to 
the  regularity  of  the  election  of  the  various 
boards  of  directors  prior  to  the  last,  or  as  to 
the  fact  of  the  employment  of  appellant  by 
tlie  association.  We  regard  the  resolution  of 
the  board  of  directors  of  August  7,  1897,  as 
disposing  of  all  such  q^uestions.  The  then 
board  of  directors  was  legally  elected;  and 
while  question  may  be  made  as  to  the  legality 
of  the  other  conflicting  boards,  and  hence  as 
to  the  authority  of  the  one  or  the  other  to 
employ  counsel  for  the  association,  yet  this 
last  board  of  directors,  as  to  the  lenity  of 
which  no  questicm  is  raised,  ratified  the  em- 
ployment of  appellant  by  the  resolution  of 
August  7, 1897.  The  resolution  of  November 
17,  1807,  which  was  defeated,  and  not 
adopted,  had  no  effect  upon  the  prior  ratifi- 
cation. Nor  did  the  resolution  which  was 
adopted  on  November  27,  1897 ;  for  that  reso- 
lution related  only  to  the  moneys  paid  to  ap- 
pellant from  the  funds  of  the  association  for 
nis  services  to  the  receivers,  and  not  at  all 
to  the  claim  for  services  rendered  to  the  as- 
sociation. The  same  consideration  disposes 
of  the  question  raised  by  the  conflict  in  the 
evidence  as  to  whether  appellant  agreed  to 
make  no  charge  at  all  against  the  association 
for  his  services  unless  he  accomplished  cer- 
tain results,  which  it  is  conceded  were  not 
accomplished.  The  resolution  ratifying  the 
employment,  and  approving  of  the  services 
rendered,  would,  we  think,  operate  to  dispose 
of  this  question  in  favor  of  appellant,  ^ut 
it  appears  from  the  evidence,  and  without 
any  contradiction,  that  appellant,  after  hav- 
ing been  retained  by  the  association,  accepted 
employment  in  the  same  litigation  as  counsel 
for  others,  who  represented  interests  adverse 
to  the  interests  of  the  association  {viz.  the  re- 
ceivers) and  that  he  performed  services  for 
the  receivers  during  the  period  of  his  em- 
ployment by  the  association,  and  while  he 
was  charging  the  association  for  services  to 
it,  and  that  he  has  been  paid  from  the  funds 
of  the  association  for  such  services  to  the  re 
ceivers.  Appellant  testified  that  'the  union 
[the  association]  was  antagonistic  to  the  re- 
ceivership'; that  he  was  allowed  by  the  court 
$1,295  for  services  rendered  the  receivers; 
that  the  services  rendered  in  the  receivers' 
behalf  were  in  contempt  proceedings;  that  the 
order  directing  the  assets  to  be  held  for  the 
payment  of  fees  was  entered  later.  Attor- 
neys at  law  cannot  thus  accept  employment 
from  adverse  litigants  at  the  same  time,  and 
in  the  same  controversy.  Nor  does  it  mat- 
ter that  the  intention  and  motives  of  the  law- 
yers are  honest,  as  we  fully  believe  them  to 
have  been  in  the  present  instance.  This  rule 
is  a  rigid  one,  and  designed  not  alone  to  pre- 
vent the  dishonest  practitioner  from  fraudu- 
lent conduct,  but  as  well  to  preclude  the  hon- 
est  practitioner  from  putting  himself  in  a  po- 
sition where  he  may  ba  required  to  choose  oe- 
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tween  oonflietiiii^  duties,  or  be  led  to  an  at- 
tempt to  reconcile  conflicting  interests,  ra- 
ther than  to  enforce  to  their  full  extent  the 
rights  of  the  interest  which  he  should  alone 
represent.  Fartoell  y.  Oreat  Western  Teleg, 
Co.  161  111.  522,  44  N.  E.  891 ;  Weeks,  Attor- 
neys, 9  271;  Heffron  y.  Flotoer,  35  111.  App. 
200;  Adams  y.  Woods,  8  Cal.  306;  MaoDon- 
aid  y.  Wagner,  5  Mo.  App.  56;  DeOelis  y. 
Branson,  53  Cal.  372;  Sptnks  y.  Daws,  32 
Miss.  152;  McArthur  y.  Fry,  10  Kan.  233; 
Herriek  y.  Catley,  30  How.  Pr.  208.  In  Mao- 
Donald  y.  Wagner,  5  Mo.  App.  66,  the  court 
said :  'Part  of  the  consideration  of  this  note 
was  plainly  illegal.  .  .  .  An  attorney 
cannot  recoyer  for  Iccal  services  rendered  by 
him  both  to  plaintin  and  defendant  in  the 
same  suit.  The  plaintiff  here  discloses  a  case 
founded  upon  a  cause  of  action  which  the 
law,  from  wise  motives  of  public  policy,  for- 
bids, llie  intentions  of  plaintiff  were  doubt- 
less good,  but  a  lawyer  can  under  no  conceiv- 
able circumstances  recover  for  services  ren- 
dered in  the  same  suit  to  parties  having  op- 
posing interests.' 

"If  tlie  determination  of  this  appeal  rested 
solely  upon  the  existence  of  this  rule,  we 
would  have  no  hesitation  in  the  matter ;  but 
the  question  arises  as  to  whether  the  associa- 
tion might  not,  with  full  knowledge  of  the 
inconsistent  employment  accepted  by  appel- 
lant, yet  waive  the  inconsistency  and  all 
right  to  refuse  payment  by  reason  of  it;  and, 
if  this  be  so,  there  is  the  further  question  as 
to  such  a  waiver  having  been  effected  by  the 
resolution  of  August  7,  1897.  We  r^ard  it 
as  of  some  doubt  whether  the  enforcement  of 
this  rule  should  be  treated  as  a  matter  of 
public  policy  to  be  insisted  upon  by  the  court 
irrespective  of  questions  of  waiver,  or  as  a 
matter  merely  of  private  interest,  and  sub- 
ject to  waiver  by  the  party  interested.  If  it 
be  subject  to  waiver,  and  this  board  of  direct- 
ors had  power  to  act  in  this  behalf  for  the 
corporation,  then  we  would  be  led  to  the  con- 
clusion that  the  resolution  in  question  oper- 
ated as  such  a  waiver.  But,  while  the  au- 
thority upon  the  question  is  scant,  yet  we  are 
led  by  the  only  authority  we  find,  and  by  the 
reason  of  the  rule,  to  conclude  that  it  ought 
to  be  enforced,  without  regard  to  the  resolu- 
tion of  the  board  of  directors.  Some  deci- 
sions may  be  found  which  hold  that  when  an 
attorney  at  law  acts,  with  the  consent  of  both 
adverse  litigants,  in  the  character  of  an  um- 
pire for  the  determination  of  their  differ- 
ences, there  is  then  no  inconsistency  in  such 
employment.  But,  where  the  employment 
for  each  is  to  protect  the  respective  and  con- 
flicting interests  as  they  may  arise  in  the  liti- 
gation, it  is  generally  held  to  be  against  pub- 
lic policy  to  allow  a  recovery  of  compensa- 
tion. In  Herriek  v.  Catley,  30  How.  Pr.  208 ; 
and  in  MaoDoncUd  v.  Wagner,  5  Mo.  App.  56, 
the  client  sought  to  be  held  in  each  instance 
was  aware  of  the  employment  by  the  adverse 
litisrant  when  the  inconsistent  employment 
was  entered  into;  and  in  the  MacDonald 
Case  there  was  a  very  complete  ratification 
by  the  giving  of  a  promissory  note  for  the 
fees  charged  after  the  services  had  been  ren- 
Hrred ;  yet  it  was  held  that  the  contract  could 
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not  be  enforced,  as  it  was  a^inst  public  pol- 
icy. We  do  not  regard  decisions  m  cases  of 
agency  of  others  uan  lawyers  as  being  in 
point 

''It  is  argued  very  str^uously  by  counsel 
for  appellant  that,  as  matter  of  fact,  the 
set  of  receivers  whom  appellant  represented 
were  not  adverse  in  their  interests  to  appellee. 
But  the  record  shows  differently,  and  the  tes- 
timony of  appellant  is  that  they  were  'antag- 
onistic' It  IS  apparent  that,  while  striving 
for  his  clients,  the  receivers,  to  maintain  the 
validity  of  their  appointment,  he  was  oppos- 
ing the  interest  of  his  client,  appellee,  which 
desired  only  to  effect  the  discharge  of  all  re- 
ceivers. Me  was  to  be  paid  out  of  the  same 
treasury,  if  at  all,  for  each  service.  It  was 
distinctiy  in  the  interest  of  his  client,  app^- 
lee,  to  prevent,  if  possible,  the  allowing  to 
appellant  of  any  fees  as  counsel  for  the  re- 
ceivers, against  whose  appointment  it  was 
contending.  We  think  that  the  interests 
were  in  fact  adverse.  But  if  they  wer^  only 
apparently  so  from  the  record  of  the  proceed- 
ings, and  were  in  reality,  as  counsel  insist, 
not  so  adverse  but  that  counsel  could  recon- 
cile them  in  working  to  one  end,  yet  we  are 
disposed  to  think  that  t^ie  rule  would  apply. 
If  the  record  of  the  suit  shows  them  to  be 
adverse  intereists,  it  is  against  the  reason  of 
the  rule  to  permit  the  same  counsel  to  repre- 
sent them,  and  therefrom  have  motive  for  at- 
tempting to  make  them  work  together.  We 
are  of  opinion  that,  having  accepted  employ- 
ment from  the  receivers,  by  ^om  he  has 
been  paid,  appellant  cannot  now  be  permitted  , 
to  recover  from  appellee  for  services  rendered 
in  the  same  controversy.  The  decree  dis- 
missing the  petition  is  affirmed." 

We  concur  in  the  views  above  expressed, 
and  in  the  conclusion  above  readied.  Ac- 
cordingly the  judgment  of  the  Appellate 
Court  is  affirmed. 


PEOPLE  of  the  State  of  Illinois  ea  reL 
TRADERS'  FIRE  INSURANCE  COM- 
PANY of  New  York 

V, 

James  R.  B.  VAN  CLEAVE,  Insurance 
Superintendent. 

(188  III.  880.) 

1.  Mandamus  may  be  Issued  to  compel 
the  superintendent  of  insurance  to  license  a 
foreign  insurance  company,  when  It  has  com- 
plied with  the  requirements  of  the  statutes 
in  the  matter. 

2.  A  foreign  Insarance  companT  can- 
not be  denied  a  license  to  do  business 
bT  reason  of  the  slmllarltx  of  Its 
name  to  that  of  a  domestic  corporation,  un- 
der act  May  81,  1879,  |  1,  providing  that 
foreign  companies  may  be  licensed  on  com- 

Noth. — As  to  restrictions  on  business  of  for- 
elgn  insurance  companies,  see  State  eo  rcl.  Rich- 
ards y.  Ackerman  (Ohio)  24  L.  R.  A.  208,  and 
note;  People  em  reh  Stephens  y.  Fidelity  ft  C. 
Co.  (111.)  2($  L.  R.  A.  295:  Hoadley  y.  Purifoy 
(Ala.)  80  L.  R.  A.  351 ;  Parker  v.  Lamb  (Iowa) 
84  L.  R.  A.  704 ;  and  Daggs  y.  Orient  Ins.  Ca 
(Mo.)  86  L.  R.  A.  227. 
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pUance  with  certain  conditions,  and  1  Starr 
4  C.  Ann.  Stat.  chap.  78,  I  2,  proTldlng  that 
no  license  shall  be  Issued  until  all  of  the  re- 
quirements haxe  been  complied  with,  although 
by  I  4  of  the  latter  act  the  superintendent 
of  Insurance  has  the  right  to  reject  any  narje 
or  title  applied  for  by  any  company,  if  It  Is 
too  similar  to  one  already  appropriated,  as 
this  section  refers  only  to  domestic  corpora- 
tions. 

{PhUUpa,  Carter,  and  Boggt,  JJ„  dteteni.) 

(December  18,  1809.) 

PETITION  for  writ  of  mandamus  to  com- 
pel defendant  to  issue  a  license  to  per- 
mit relator  to  transact  business  in  the  state. 
Granted. 

The  facts  are  stated  in  the  opinion. 

Mr.  Myron  H.  Beaoli,  for  relator: 

The  insurance  superintendent  is  under  and 
in  the  executive,  and  not  the  judicial,  depart- 
ment* His  duties  are  ministerial,  and  not 
judicial.  It  is  his  duty  to  obey  the  law,  and 
not  to  construe  it. 

A  ministerial  act  has  been  defined  to  be 
one  which  a  person  performs  in  a  given  state 
of  facts,  in  a  pre8cril)ed  manner,  in  obedience 
to  the  mandate  of  legal  authority,  without 
regard  to  the  exercise  of  his  own  judgment 
upon  the  propriety  of  acts  being  done. 

2  Bouvier,  Law  Diet.  416. 

The  "mandate  of  legal  authority"  is  the 
statute  defining  and  prescribing  his  duties. 

The  superintendent  is  vested  with  no  dis- 
•  cretionary  or  judicial  power  when  an  insur- 
ance company  incorporated  under  the  laws 
of  another  state  or  country  applies  for  li- 
cense in  the  manner  prescribed  oy  the  law,  if 
possessed  of  the  actual  capital  required  of 
similar  companies  formed  under  the  pro- 
visions of  the  act  approved  March  11,  1869, 
and  the  acts  subsequent  and  additional 
thereto  or  amendatory  thereof. 

Lemoine  v.  Ducote,  45  La.  Ann.  857,  12  So. 
939:  Tompkins  v.  Little  Rock  de  Ft.  8.  R.  Co. 
15  Fed.  Rep.  6;  Floumoy  v.  Jeffersonville, 
17  Ind.  169.  79  Am.  Dec.  468;  People  ex  rel. 
Risk  V.  Fletcher,  3  111.  482;  Ottawa  v.  Peo- 
ple ex  rel.  Caton,  48  111.  233 ;  8t.  Clair  Coun- 
ty V.  People  ex  rel.  Keller,  85  111.  396;  Will 
County  Supers,  v.  People  ex  rel.  Highway 
Comrs.  110  111.  511 ;  O^Rear  v.  Crum.  135  111. 
294,  25  N.  E.  1097 ;  People  ex  rel.  Payson  v. 
Pavey,  151  111.  101,  37  N.  E.  691. 

The  courts  are  to  derive  their  knowledge 
of  the  legislative  intention  from  the  words  or 
language  of  the  statute  itself,  which  the  leg- 
islature  has  used  to  express  it,  if  a  knowledge 
of  it  can  be  so  derived. 

Denn  v.  Reid,  10  Pet.  524,  9  L.  ed.  519; 
McClushey  v.  Cromwell,  11  N.  Y.  601;  Cofpn 
V.  Rich.  45  Me.  507,  71  Am.  Dec.  559;  Gard- 
ner r.  Collins,  2  Pet.  93.  7  L.  ed.  359 ;  8tur- 
ges  V.  Crowninshield,  4  Wheat.  202.  4  L.  ed. 
550;  Sutherland,  SUt.  Constr.  {5  236;  Alex- 
ander V.  Worthington,  5  Md.  485. 

When  the  meaning  of  a  statute  is  clear, 
and  its  provisions  are  susceptible  of  but  one 
interpretation,  that  sense  must  be  accepted 
as  the  law ;  its  consequences,  if  evil,  can  only 
be  avoided  by  a  change  in  the  law  itself,  to 
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be  effected  by  the  legislature,  and  not  by  jn- 
dicial  construction. 

Arthur  v.  Morrison,  96  U.  8.  108,  24  L  ed. 
764;  Sutherland,  SUt.  Constr.  i  238. 

The  Traders'  Insurance  Company  of  this 
state  cannot  appropriate  the  word  ^traders'* 
to  its  exclusive  use. 

Columbia  Mill  Co.  v.  Alcorn,  150  U.  S.  460, 
37  L.  ed.  1144,  14  Sup.  Ct.  Rep.  151;  Dela- 
toare  d  H.  Canal  Co.  v.  Clark,  13  Wall.  311, 
20  L.  ed.  581 ;  Koehler  v.  8wnders,  122  N.  Y. 
65,  9  L.  R.  A.  576,  25  N.  E.  235;  Conndl  v. 
Reed,  128  Mass.  477,  35  Am.  Rep.  397 ;  Gles- 
don  Iron  Co,  v.  Uhler,  75  Pa.  467,  15  Am 
Rep.  599. 

Messrs.  Edward  C.  Akin,  Attorney  Gen- 
eral, and  Thomas  Batest  for  respondent: 

The  statute  applies  to  companies  organized 
outside  of  the  state  of  Illinois,  and  has  tlie 
same  force  and  effect  regarding  those  com* 
panies  which  are  organized  or  incorporated 
under  the  laws  of  any  other  state  as  it  has 
to  the  insurance  companies  organized  under 
the  laws  of  the  state  of  Illinois. 

Starr  &  C.  Stat  p.  1330,  H  44,  p.  1331,  1 
46;  Uazelton  Boiler  Co.  v.  Hazelton  Tripod 
Boiler  Co.  142  111.  504,  40  111.  App.  436,  30  N. 
E.  339;  Illinois  Watch  Case  Co.  v.  Pearson, 
140  111.  429,  16  L.  R.  A.  429,  31  N.  E.  400; 
Gray  v.  Taper-Sleeve  Pulley  Works,  16  Fed. 
Rep.  439;  Holmes  B.  d  H.  v.  Holmes  B.dA. 
Mfg.  Co.  37  Conn.  278,  9  Am.  Rep.  324;  Mc- 
Lean V.  Fleming,  96  U.  S.  262,  24  L.  ed.  831. 

The  statute  providing  that  the  insurance 
superintendent  shall  have  the  right  to  re- 
ject any  name  or  title  of  any  company  ap- 
plied for,  when  he  shall  deem  the  name  too 
similar  to  one  already  appropriated,  or  like- 
ly to  mislead  the  public  in  any  respect,  puts 
it  within  the  sound  discretion  of  the  insur- 
ance superintendent  to  determine  whether  i 
company  applying  for  a  license  has  a  name 
too  similar  to  one  already  appropriated,  or 
likely  to  mislead  the  public  in  any  respect, 
and  to  that  extent  it  involves  the  exercise 
of  a  quasi-executive  duty  and  the  exercise  of 
discretion  or  judgment;  and  the  writ  of  man- 
damus will  not  issue  in  any  case  where  the 
effect  of  it  is  to  direct  or  control  the  judg- 
ment or  discretion  of  an  oflBcer  in  the  dis- 
oharpre  of  an  executive  duty,  or  a  duty  which 
involves  the  exercise  of  his  discretion  or  juds^* 
ment. 

American  Casualty  Tns.  d  Secur.  Co.  t. 
Fyler,  60  Conn.  448,  22  Atl.  494 ;  8tate  ex  rel 
Foreign  Ins.  Cos.  v.  Benton,  25  Neb.  834,  41 
N".  W.  793;  State  ex  rel.  Insurance  Co.  v. 
Moore,  42  Ohio  St.  103;  Dwelling- House  /n?. 
Co.  V.  Wilder,  40  Kan.  561,  20  Pac  265; 
Western  Home  Ins.  Co.  v.  Wilder,  40  Kan. 
551,  20  Pac.  265:  Re  Hartford  Life  d  Annu- 
ity Ins.  Co.  63  How.  Pr.  64;  High,  Extr. 
Legal  Rem.  2d  ed.  §  42,  p.  47. 

In  all  matters  requiring  the  exercise  of  offi- 
cial judgment  resting  in  the  sound  discre- 
tion of  persons  to  whom  the  duty  is  confided 
by  law,  mandamus  will  not  lie,  either  to  con- 
trol that  discretion,  or  to  determine  the  de- 
cision which  shall  be  finally  given. 

Ottawa  V.  People  ex  rel.  Caton,  48  HI.  233: 
Peoria  School  Inspectors  v.  People  ex  rel 
Grove,  20  111.  526:  People  ex  rel.  Fuller  v. 
miliard,  29  HI.  413:    8t.  Clair  County  ?. 
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People  e»  rel,  Keller,  85  111.  396 ;  People  em 
rel,  McKee  v.  Qilmer,  10  111.  242;  People  ex 
rel.  Brokaw  y.  Highway  Comra.  118  111.  239, 
8  N.  E.  684;  People  ex  rel,  Corey  v.  Dover 
d:  O.  Highway  Comra,  168  III.  197,  41  N.  E. 
1105;  Horth  v.  Unive^-aity  of  Illinoia  True- 
teea,  137  111.  296,  27  N.  E.  54;  People  ex  ref. 
Hubbard  v.  Anthony,  129  111.  218,  21  N.  K 
780;  People  ex  rel.  Bayer  v.  Oarn^tt,  130  111. 
340,  23  N.  E.  331 ;  People  v.  School  Truateea, 
42  III.  App.  60. 

"Wilkin,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  original  mandamus  proceeding 
to  compel  the  issuance  of  a  license  to  the  re- 
lator, the  Traders'  Fire  Insurance  Company 
of  New  York,  by  the  superintendent  of  insur- 
ance, to  transact  business  in  this  state.  The 
petition  is  based  upon  S  2  of  the  act  approved 
June  4,  1879,  entitled  "An  Act  for  the  Better 
Regulation  of  the  Business  of  Insurance," 
etc.  1  Starr  &  C.  Anno.  Stat.  1st  ed.  p.  1331, 
chap.  73.  Section  1  of  that  act  prohibits  any 
foreign  insurance  company  from  doing  insur- 
ance business  in  the  state  until  it  has  com- 
plied with  certain  requirements  therein 
named,  "in  addition  to  those  already  im- 
posed by  existing  law."  Said  %  2  then  pro- 
vides: "Upon  complying  with  the  require- 
ments of  section  one  ( 1 )  of  this  act  togethor 
with  all  other  requirements  now  imposed  by 
existing  law,  the  auditor  of  public  accounts 
shall  issue  to  such  incorporated  company,  as- 
sociation, or  partnership  a  license  to  transact 
its  business  in  this  state,  and  no  such  licence 
ahall  be  issued  until  all  of  said  requirements 
shall  have  been  complied  with;  and  no  such 
incorporated  company,  association,  or  part- 
nership shall  carry  on  the  business  for  which 
it  may  have  been  incorporated,  within  thin 
state  until  it  shall  have  obtained  such  li- 
cense," etc.  The  petition,  by  apt  averments, 
sets  forth  that  said  insurance  company  had 
fully  complied  with  all  the  requirements  of 
the  several  provisions  of  our  statutes  in  rela- 
cion  to  insurance  companies  organized  under 
the  laws  of  other  states  or  foreign  govern- 
ments, and  that  in  January,  1808,  it  made 
application  to  the  respondent,  James  R.  B. 
Van  Cleave,  insurance  superintendent  of  the 
state  of  Illinois,  accompanied  by  the  proper 
fee,  for  license,  which  he  refused  to  issue. 
To  the  petition  an  answer  has  been  filed,  ad- 
mitting the  avermente  as  to  compliance  with 
the  laws  of  this  stete  in  all  respecte,  and  the 
making  and  refusal  of  the  application,  but 
setting  up  that  there  was  organized  in  this 
state  a  corporation  under  the  name  of  the 
"Traders'  Insurance  Company  of  Chicago," 
located  in  Chicago,  which  nad  been  for  many 
years,  and  was  at  the  time,  carrying  on,  un- 
der ite  said  name,  an  insurance  business  in 
the  state  of  Illinois;  and  basing  the  refusal 
to  issue  the  license  applied  for  upon  that  part 
of  $  4  of  said  chapter  73(1  Starr  &  C.  Anno. 
Stat.  1st  ed.  p.  1311)  which  provides:  "And 
the  auditor  of  public  accounto  [the  superin- 
tendent of  insurance]  shall  have  the  right  to 
reject  any  name  or  Utle  of  any  company  ap- 
plied for,  when  he  shall  deem  the  name  too 
similar  to  one  already  appropriated,  or  likely 
to  mislead  the  public  in  any  respect."  To 
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this  answer  a  demurrer  was  interposed,  and 
the  cause  is  submitted  on  the  issue  thus 
formed. 

The  respondent  insiste  that,  under  the 
foregoing  language  of  §  4,  he  was  clothed 
with  a  discretionary  power  to  issue  or  ref  Ube 
the  application  of  the  relator  because  of  the 
similarity  of  its  name  or  title  to  that  of  the 
Chicago  company.  On  the  contrary,  the  re- 
lator contends  that  the  language  of  §  4  has 
no  application  whatever  to  the  licensing  of 
foreign  corporations  to  do  business  in  this 
stete ;  and  this  is  the  only  issue  in  the  case. 

For  the  purposes  of  this  decision,  it  may  be 
admitted  that  the  name  of  the  applicant,  the 
"Traders'  Fire  Insurance  Company  of  New 
York,"  is  so  similar  to  that  of  the  "Traders' 
Insurance  Company  of  Chicago"  that  the  re- 
spondent would,  if  authorized  to  apply  the 
provision  of  §  4  to  applications  for  license  by 
a  foreign  insurance  company  to  do  business 
in  this  state,  be  justified  in  refusing  the  ap- 
plication. The  general  rule  is  that  manda- 
mus will  not  lie  to  compel  a  public  officer  to 
do  an  act  in  the  performance  of  which  he  is 
clothed  with  the  exercise  of  discretionary 
power.  There  is  an  exception  to  this  general 
rule,  where  it  sufTiciently  appears  that  the  re- 
fusal to  act  is  arbitrary,  or  from  a  motive  to 
accomplish  his  own  personal  or  selfish  ends; 
in  other  words,  where  there  is  a  palpable 
abuse  of  his  discretion.  But  that  exception 
has  no  proper  application  here;  the  question 
being,  Did  the  respondent  have  any  discretion- 
ary power  in  the  matter  of  the  application? 
Where  the  duties  are  merely  ministerial, 
mandamus  is  the  appropriate  remedy  to  com- 
pel their  performance.  The  question  must 
therefore  be.  Is  that  provision,  conferring 
discretion  upon  the  superintendent  of  insur- 
ance in  the.  organization  of  domestic  com- 
panies, applicable  to  the  granting  of  license 
to  foreign  insurance  companies  to  do  busi- 
ness in  the  stete? 

In  the  legislation  on  the  subject  of  the 
business  of  insurance  within  the  stete,  two 
classes  of  companies  are  contemplated  and 
provided  for  by  the  stetute:  First,  those  or- 
ganized under  the  laws  of  'this  stete ;  and, 
second,  those  organized  under  the  laws  of  a 
foreign  stete  or  government.  The  above- 
quoteid  language  in  5  4  is,  by  ite  terms  and 
ite  connection  with  the  preceding  language 
of  that  and  the  third  section,  applied  to  the 
organization  of  companies  in  this  stete,  and 
has  nothing  whatever  to  do  with  their  man- 
ner of  doing  business.  This  we  regard  as 
too  clear  to  be  the  subject  of  controversy.  Ai 
we  understend  the  contention  of  respondent, 
his  position  is  that  inasmuch  as  §  1  of  the 
act  approved  May  31,  1879  [1  Sterr  &  C. 
Anno.  Stat.  Ist  ed.  p.  1330]  entitled  "An 
Act  to  Compel  All  Insurance  Companies  of 
Other  Stetes  and  Countries  Doing  Any  Kind 
of  Insurance  Business  in  This  Stete,  Other 
than  Life,  to  Comply  with  the  General  Fire 
and  Marine  Insurance  Laws  of  This  Stete," 
says  "that  every  insurance  company,  or  as- 
sociation incorporated  by  or  organized  under 
the  laws  of  any  other  stete,  or  any  forci^^n 
government,  must  comply  with  the  re<|uiie- 
ments  of  the  general  insurance  laws  of  this 
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state,  goTeming  Are,  marine,  and  inland 
navigation  insurance  companies,  doing  busi- 
ness in  tiie  state  of  Illinois;"  and  because  { 
2  of  the  act  approved  June  4,  1879,  supra 
[p.  1331],  says,  '^and  no  such  license  shall  be 
issued  until  all  of  said  requirements  shall 
have  been  complied  with," — the  provision  in 
regard  to  the  similarity  of  names  of  com- 
panies sought  to  be  organized  is  obligatory 
upon  foreign  corporations  as  one  of  the  *'re- 
quirements"  of  the  statute.  It  will  be  seen 
that  the  requirement  of  the  act  approved 
May  31,  1879,  is  that  there  shall  be  a  com- 
pliance with  the  requirements  of  the  general 
insurance  law  of  this  state  governing  fire, 
marine,  and  other  insurance  companies,  not 
that  they  shall  comply  with  the  laws  r^gulsAr 
ing  the  incorporation  or  organization  of  in- 
surance compi^iies  in  this  state.  And  to  the 
same  effect  is  the  plain  meaning  of  9  2  of  the 
act  approved  June  4, 1879,  when  read  in  con- 
nection with  the  preceding  §  1.  In  no  pro- 
vision or  requirement  of  the  statute  relating 
to  the  subject  of  admitting  foreign  com- 
panies to  do  business  in  this  state  is  there 
anything  said  or  implied  as  to  the  name  of 
the  applicant.  It  might  be  said  that  9  ^ 
indicates  the  policy  in  this  state  to  be  that 
no  two  corporations  doing  an  insurance  busi- 
ness in  the  state  shall  have  the  same  or  simi- 
lar names  or  names  which  are  likely  to  mis- 
lead the  public  in  any  respect;  but,  conced- 
ing that  to  be  true,  we  are  at  a  loss  to  per- 
ceive how  it  can  be  maintained  that  the  su- 
perintendent of  insurance  has  a  discretion- 
ary power  to  enforce  that  policy,  in  the  ab- 
sence of  legislative  enactment  authorizing 
him  to  do  so.  To  hold  that  he  may  do  so, 
as  the  statute  now  stands,  would  be  no  more 
nor  less  than  judicial  legislation. 

Counsel  for  respondent  seem  to  think  that 
support  for  their  contention  is  found  in  the 
cases  of  Hazelton  Boiler  Co,  v.  Hazelton  Tri- 
pod Boiler  Co.  142  111.  494,  30  N.  £.  339,  and 
Illinota  Watch  Case  Co,  v.  Pearson,  140  111. 
423.  16  L.  R.  A.  429,  31  N.  E.  440,  but  we  are 
unable  to  perceive  wherein  the  matters  there 
decided  have  any  pertinency  whatever  to  this 
question.  Nor  are  the  authorities  oited  from 
other  states  in  point,  for  the  reason  that 
those  decisions  proceed  upon  the  express  or 
implied  provisions  of  statutes  vesting  dis- 
cretionary power  in  the  ofiScer,  whereas  here, 
as  we  have  seen,  S  4  having  no  application 
to  the  admission  of  foreign  companies,  all 
the  duties  imposed  upon  the  superintendent 
are  merely  ministerial.  On  this  proposition 
the  case  of  State  ew  rel,  Atty.  Oen.  v.  Fidel- 
ity d  C,  Ins.  Co.,  49  Ohio  St.  440,  16  L.  R.  A. 
611,  31  N.  E.  068.  will  be  found  in  point. 

It  appears  by  the  petition  and  answer  that 
the  practice  by  the  respondent  and  his  pred- 
ecessor has  heretofore  been  to  admit  com- 
panies organized  under  the  laws  of  other 
states  and  governments  without  reference  to 
the  fact  that  their  names  or  titles  were  sim- 
ilar or  the  same  as  those  of  other  companies 
doing  business  in  the  state,  or  even  those  or- 
ganized in  the  state  and  doing  business.  On 
behalf  of  the  petitioner,  this  is  urged  as  a 
construction  of  the  statute,  and  of  binding 
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force  upon  the  respondent;  whereas,  he  a^ 
tempts  to  distinguish  those  admissions  from 
the  present  application  by  the  fact  that  there 
no  protest  or  objection  was  made  to  the 
granting  of  the  license,  while  here,  he  says, 
tae  Traders'  Insurance  Company  of  Chicago 
did  make  its  protest.  We  are  not  disposed 
to  attach  importance  to  what  has  heretofore 
been  done.  ^As  already  said,  if  discretionary 
power  ie  given  the  superintendent,  he  had  a 
right  to  refuse  the  application  of  the  rela^ 
tor;  if  no  such  power  is  given,  it  was  his 
duty  to  issue  the  license;  and,  in  either  case, 
what  may  have  been  done  in  other  instances, 
by  himself  or  predecessors,  could  in  no  way 
influence  or  control  his  action.  Of  still  less 
influence  upon  his  official  conduct  should 
have  been  the  unwillingness  of  the  other  com- 
pany that  license  should  be  granted. 

The  argument  that  it  is  unreasonable  and 
inconsistent  for  the  state  to  prohibit  com- 
panies to  organize  in  this  state  under  the 
same  or  similar  names,  and  at  the  same  time 
admit  foreign  companies  to  do  business  here 
without  reference  to  that  fact,  might  be  prop- 
erly addressed  to  the  legislature,  but  cannot 
control  our  decision.  We  are  of  the  opinion 
that  the  relator  is  entitied  to  the  relief  here 
sought,  and  a  writ  of  mandamus  will  aeoord- 
ingly  be  issued  as  prayed. 

Writ  awarded. 

Phillips,  Carter,  and  Boses*    JJ.,  dl»> 

sent. 


CHICAGO  TITLK  &  i'niJST  COMPANY  «l 

al.,  Appts,, 

V. 

Annie  BROWN  et  aL 

(183  111.  42.) 

The  probate  of  a  will  by  a  eoart  baTlac 
Jnrlsdletlon  of  tbe  laatter  cannot  be 
collaterally  attacked  years  afterwards  by  a 
proceeding  to  annul  It,  merely  because  one  of 
the  two  witnesses  to  the  will  was  Incompetent 
to  attest  It  by  reason  of  Interest,  and  was 
therefore  not  a  "credible  witness"  within  the 
meaning  of  Rey.  Stat.  chap.  148*  i  2.  requir- 
ing attestation  by  **two  or  more  credible  wit- 


nesses.' 


(December  18,  1899.) 


APPEAL  by  defendants  from  a  decree  of 
the  Circuit  Court  for  Cook  (bounty  re- 
versing a  judgment  of  the  Probate  Court  de- 
nying leave  to  file  a  petition  to  revoke  pro- 
bate of  the  will  of  William  S.  Brown,  de- 
ceased.    Reversed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  F.  O.  Gardner  and  S,  S.  Greg- 
ory for  appellants. 

Mr.  F.  M.  Bnrwasb,  for  apoellees: 

This  instrument,  lacking  the  statutory  re- 
quisites of  a  will  was  void,  and  the  probate 
court  was  without  jurisdiction  to  admit  it 
to  probate,  and  its  order  doing  so  is  void. 

Note. — For  coneluslvenesa  of  probate  as  fm 
judicata,  see  Sly  T.  Hunt  (Mass.)  21  U  B.  A. 
680,  and  note. 
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To  validate  the  probate  of  a  void  will  it 
to  give  the  probate  court  power  to  make  a 
will. 

Wall  V.  WaU,  123  Pa.  546,  16  Atl.  698; 
Bovolhy  V.  Thunder,  106  Pa.  179;  Ga/y  v. 
Sanders,  101  Ga.  601,  28  S.  E.  1019;  Smith 
V.  Stookhridge,  39  Md.  640;  O'Neill  v.  Smith, 
3.3  Md.  669;  Simmons  v.  Leonard,  91  Tenn. 
183,  18  S.  W.  280;  Bailey  v.  Oshorn,  33  MIm. 
128:  Clagett  v.  JJaiofcina,  11  Md.  387;  Thom- 
as V.  People  use  of  Joiner^  107  111.  617,  47 
Am.  Rep.  458;  Unknoum  Heirs  of  Lang- 
worthy  V.  Baker,  23  111.  484;  Hesterherg  v. 
Clark,  166  III.  241,  46  N.  £.  734;  Clark  v. 
American  Surety  Co.  171  111.  235,  49  N.  K 
481 ;  Munroe  v.  People,  102  111.  406;  Sloniger 
V.  Sloniger,  161  111.  270,  43  N.  E.  1111; 
i/oime«  V.  Field,  12  DL  424 ;  Goudy  v.  Halt, 
30  111.  109;  Thompson  v.  Whitman,  18  Wall. 
457, 21  L.  ed.  897 ;  Qay  v.  Ifinot,  3  Cueh.  352 ; 
Peters  v.  Peters,  8  Cush.  543. 

This  is  a  direct  proceeding  brought  in  the 
manner  sanctioned  by  ancient  and  modern 
authority  to  revoke  an  erroneous  probate. 

21  Am.  &  Eng.  Enc  Law,  p.  381 ;  19  Am. 
&  Eng.  Enc  Law,  p.  180;  Waters  v.  Stickney, 
12  Allen,  1,  90  Am.  Dec.  122;  HamherUn  v. 
Terry,  Smedes  &  M.  Ch.  589;  Vance  v.  Up- 
son, 64  Tex.  476, 1  S.  W.  179;  Boufcn  v.  John- 
son, 5  R.  I.  112,  73  Am.  Dec  49;  Roy  v.  Se- 
yrist,  19  Ala.  810;  Re  Lawrence,  7  K.  J.  Ea. 
215 ;  Schouler,  Exrs.  &,  Admrs.  §  161 ;  3  Redi. 
Wills,  p.  115;  1  Woerner,  American  Law  of 
Administration,  469,  470,  497 ;  Life  Asso,  of 
Anierica  v.  Fassett,  102  111.  330;  Shepard  v. 
Speer,  140  111.  238,  29  N.  E.  718. 

The  7th  section  of  the  statute  of  wills  is 
a  grant  of  jurisdiction  to  chancery  courts, 
with  a  limitation  only  on  the  grant,  but  not 
on  any  other  jurisdiction,  and  is  no  bar  to 
the  action.  It  expressly  excludes  cases  in 
which  statutory  formalities  are  not  complied 
with. 

Luther  v.  Luther,  122  111.  558,  13  N.  E. 
160;  Sinnet  v.  Boxoman,  151  111.  146,  37  N. 
E.  886 ;  Spaulding  v.  White,  173  111.  127,  50 
K.  E.  224 ;  Roe  v.  Taylor,  46  111.  490. 

No  lapse  of  time  will  bar  an  inquiry 
whether  a  certain  paper  constitutes  a  will 
as  to  statutory  formalities. 

Clagett  v.  Hawkins,  11  Md.  381. 

Oraic«  J.,  delivered  the  opinion  of  the 
court: 

William  8.  Brown,  late  of  Cook  county, 
died  on  the  7th  of  January,  1891.  On  the 
17th  of  February,  1891,  Abby  Maria  Cowgill 
produced  to  the  probate  court  of  Cook  county 
a  paper  purporting  to  be  his  last  will  and  tes- 
tament, and  presented  her  petition  to  the 
probate  court,  praying  that  she  be  appointed 
executrix  thereof,  ^is  alleged  will  gave 
Mrs.  Cowgill  a  life  estate  in  Brown's  prop- 
erty, and  the  remainder  to  his  sister,  Mary 
A.  Low.  The  will  was  signed  and  sealed  by 
W.  S.  Brown  on  the  6th  day  of  January, 
1891,  and  attested  as  follows: 

The  above  instrument,  consisting  of  one 
sheet,  was  signed,  sealed,  published,  and  de- 
clared by  the  said  William  8.  Brown  as  and 
for  his  last  will  and  testament  in  presence  of 
us,  who,  at  his  request  and  in  his  presence, 
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and  in  presence  of  each  other,  signed  our 
names  ^  witnesses  thereto  on  the  day  and 
date  above. 

Jno.  E.  Low,  925  Warren  Ave. 
Eben  F.  Runyan,  Jr.,  701  Walnut  8t. 

The  witnesses  to  the  will  were  both  exam- 
ined in  the  probate  court,  and  testified  that 
the  testator  was  of  sound  mind  and  memory ; 
that  he  executed  the  will  in  their  presence; 
and  that  the^  signed  the  instrument  at  his 
request,  in  his  presence,  and  in  the  presence 
of  each  other.  On  the  testimony  of  the  sub- 
scribing witnesses,  the  probate  court  admit- 
ted the  will  to  probate.  On  the  21st  day  of 
November,  1898,  the  appellees,  being  chil- 
dren of  a  surviving  brother  of  the  testator 
(who  has,  however,  since  died,  leaving  ap- 
pellees as  his  heirs),  exhibited  their  petition 
in  the  probate  court  to  revoke  and  annul  pro- 
bate of  this  will,  and  to  recall  the  letters  tet- 
tamentarv  issued  to  Mrs.  Cowgill,  on  the 
ground  that  John  E.  Low,  one  of  the  wit- 
nesses to  the  will,  was,  at  the  time  he  at- 
tested it,  the  husband  of  Mary  A.  Low,  named 
as  residuarv  legatee  in  the  will.  The  pro- 
bate court  denial  the  petition,  but,  upon  ap- 
peal to  the  circuit  court,  a  judgment  was  en- 
tered revoking  the  probate  of  the  will,  and 
declaring  the  will  null  and  void.  To  reverse 
the  judi^ent  of  the  circuit  court  this  appeal 
was  taken. 

Section  2  of  chapter  148  of  the  Revised 
Statutes  of  this  state  declares:  ''All  wills, 
testaments,  and  codicils,  by  which  any  lands, 
tenements,  hereditaments,  annuities,  rents, 
or  goods  and  chattels  are  devised,  shall  be 
reduced  to  writing,  and  signed  by  the  testa- 
tor or  testatrix,  or  by  some  person  in  his  or 
her  presence,  and  by  his  or  her  direction,  and 
attested  in  the  presence  of  the  testator  or 
testatrix,  by  two  or  more  credible  witnesses." 
These  statutory  requirements  are  indispensa- 
ble, as  has  often  been  held  by  this  court. 
Rigg  v.  Wilton,  13  111.  15,  64  Am.  Dec.  419; 
Doran  v.  UulUn,  78  111.  342.  In  Rigg  v.  Wil- 
ton it  is  said:  "There  are  some  indispens- 
able requisites  to  the  due  execution  of  a  will. 
It  must  be  signed  by  the  testator,  or  by  some- 
one in  his  presence  and  by  his  direction,  and 
attested  in  his  presence  by  two  or  more  wit- 
nesses. A  paper  that  has  not  thus  been  sub- 
scribed and  witnessed  has  no  force  or  effect 
as  a  will,  under  our  statute.  But  as  to  all 
other  questions  affecting  its  validity,  such, 
for  example,  as  the  sanity  or  capacity  of  the 
testator,  no  particular  quantum  of  evidence 
is  necessary  on  the  triaJ  of  an  issue,  under 
the  statute."  The  expression  in  the  statute 
"credible  witnesses"  means  competent  wit- 
nesses. Fisher  v.  Spence,  150  111.  253,  37  N. 
E.  314.  Here,  one  of  the  witnesses  to  the 
will,  John  E.  Low,  was  the  husband  of  Mary 
A.  Low,  to  whom  the  property  was  devised, 
and,  under  the  rule  established  in  Fisher  v. 
fipence,  he  was  not  a  competent  witness  to 
prove  the  execution  of  the  will.  The  will 
was  not.  therefore,  attested  by  two  credible 
witnesses,  as  required  by  the  statute  to  en- 
title it  to  be  admitted  to  probate. 

It  is,  however,  contendea  by  the  appellants 
that  the  probate  court  had  jurisdiction  of  the 
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application  to  probate  this  will,  with  full 
power  and  authority  to  detennine  whether 
or  not  the  paper  tendered  was  in  fact  the 
last  will  ana  testament  of  William  S.  Brown, 
deceased,  duly  signed  and  attested  as  such, 
and  that  the  decree  of  that  court  was  not 
/oid  for  want  of  jurisdiction,  but  was  effec- 
tual unless  appealed  against  or  attacked  in 
some  direct  proceeding  authorized  by  law. 
The  jurisdiction  of  probate  courts  is  fixed  by 
§  20  of  article  6  of  the  Constitution,  and  by 
the  act  to  establish  probate  courts  approved 
April  27,  1877,  passed  in  pursuance  of  the 
Constitution.  The  section  of  the  Constitu- 
tion expressly  empowered  the  legislature  to 
provide  for  the  establishment  of  probate 
courts  in  each  county  of  the  state  having  a 
population  of  50,000,  and  provided  that  "said 
courts,  when  established,  shall  have  original 
jurisdiction  of  all  probate  matters,  the  set- 
tlement of  estates  of  deceased  persons,  the 
appointment  of  guardians  and  conservators, 
and  settlement  of  their  accounts."  The  act 
conferred  jurisdiction  in  the  language  of  the 
Constitution.  When,  therefore,  application 
was  msAe  to  probate  the  will  in  question,  the 
jurisdiction  of  the  probate  court  to  hear  ap- 
plications and  admit  wills  to  probate  or  re- 
fuse probate  was  beyond  dispute.  It  is 
true  that  probate  courts  are  courts  of 
limited  jurisdiction,  but,  when  acting  with- 
in the  scope  of  their  jurisdiction,  as  liberal 
intendments  will  be  indulged  in  favor  of  their 
judgments  as  those  of  courts  of  general  ju- 
risdiction. People  U8e  of  Sexton  v.  Seelye^ 
140  111.  180,  32  N.  E.  458.  In  the  case  last 
cited  Rhode  Iftland  v.  Maasachusetis^  12  Pet. 
657,  9  L.  ed.  1233,  was  quoted  as  to  jurisdic- 
tion, as  follows  (p.  221,  146  111.,  and  p.  468, 
32  N.  E.)  :  "Jurisdiction  is  the  power  to 
hear  and  determine  the  subject-matter  in 
controversy  between  parties  to  a  suit, — to 
adjudicate  or  exercise  any  judicial  power 
over  them.  The  question  is  whether,  in  the 
case  before  a  court,  their  action  is  judicial  or 
extrajudicial, — with  or  without  the  author- 
ity of  law  to  render  a  judgment  or  decree  up- 
on the  rights  of  the  litigant  parties.  If  the 
law  confers  the  power  to  render  a  judgment 
or  decree,  then  the  court  has  jurisdiction. 
What  shall  be  adjudged  between  the  parties, 
and  with  which  is  the  right  of  the  case.  Is 
judicial  action,  by  hearing  and  determining 
it."  Bouvier  defines  "jurisdiction"  as  fol- 
lows: "Jurisdiction;  The  authority  by 
which  judicial  officers  take  cognizance  of  and 
decide  cases;  power  to  hear  and  determine  a 
cause;  the  right  of  a  judge  to  pronounce  a 
sentence  of  the  law  in  a  case  or  issue  before 
him,  acquired  through  due  process  of  the 
law." 

If  a  court  has  jurisdiction  of  the  subject- 
matter  and  the  parties,  where  its  judgment 
is  called  in  question  collaterally,  errors,  how- 
ever gross,  will  not  impeach  or  set  aside  the 
judgment.  This  rule  is  well  understood  and 
well  established.  Here  the  executrix  named 
in  the  instrument  purporting  to  be  the  will 
of  William  S.  Brown  presented  it,  as  she  was 
required  to  do  by  law,  to  the  probate  court 
of  Cook  county, — a  court  clothed  with  ex- 
clusive jurisdiction  to  take  proofs  of  wills 
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and  admit  them  to  probate.  The  will  was 
in  due  form,  and  attested  by  two  witnesses. 
These  witnesses  were  brought  into  court,  and 
examined  by  the  court,  and,  upon  hearing  the 
evidence,  the  court  admitted  the  instrument 
to  probate  as  the  last  will  of  William  S. 
Brown.  There  was  nothing  on  the  face  of 
the  will  which  in  the  least  tended  to  show 
any  defect  in  the  execution  or  attestation  of 
the  instrument)  nor,  so  far  as  appears,  wa4 
there  anything  disclosed  by  the  evidence 
heard  by  the  court  tending  to  show  any  want 
of  due  execution  or  attestaticm  of  the  will. 
After  the  death  of  the  testator,  when  the  in- 
strument in  writing  purporting  to  be  his  last 
will  and  testament  had  been  presented  to  the 
court,  executed  by  the  testator,  and  attested 
by  two  witnesses,  the  court  became  clothed 
with  jurisdiction  to  hear  and  determine  the 
application  for  probate;  and  whether  the  de- 
cision reached  by  the  court  in  admitting  the 
will  to  probate  was  sound  or  erroneous,  .is 
the  court  had  the  power  to  hear  and  deter- 
mine the  application  and  enter  the  judgment 
of  probate,  we  are  not  prepared  to  hold  thnt 
the  judgment  may  be  attacked  in  a  collateral 
proceeding.  The  probate  court  may  have 
erred  in  holding  that  John  £.  Low  was  <i 
credible  witness.  If  that  was  true,  any  per- 
son interested  had  the  right  under  9  14  of  the 
statute  of  wills,  to  appeal  to  the  circuit 
court,  and  there  have  tne  judgment  of  the 
probate  court  reviewed;  or  any  person  in- 
terested had  the  right,  under  S  7  of  the  same 
statute,  to  file  a  bill  in  chancery,  at  any  time 
within  three  years  from  the  date  of  probate, 
to  contest  the  validity  of  the  will.  There 
were  two  remedies,  either  of  which  was  ample 
to  enable  appellees  to  review  the  judgment  of 
the  probate  court,  but  they  failed  to  avail  of 
either  of  these  remedies,  but,  after  a  delay 
of  seven  years  and  a  half,  the^  instituted  this 
proceeding  to  nullify  the  will  and  the  pro- 
bate thereof  by  a  collateral  attack.  We  do 
not  think  that  the  judgment  of  the  probate 
court  can  be  impeached  in  the  mode  here  at- 
tempted, but,  on  the  other  hand,  we  are  of 
the  opinion  that  the  weight  of  authority  sus- 
tains the  position  that  the  judgment  of  pro- 
bate is  binding,  and  cannot  be  attacked  in  the 
mode  proposed.  Vanderpoel  v.  Van  Valken- 
hurgh.  C  N.  Y.  190;  Bailey  v.  Bailey,  8  Ohio, 
239:  Whitman  v.  Haywood,  77  Tex.  657.  14 
S.  W.  166;  2  Black,  Judgm.  §§  635,  636: 
Bowcn  V.  Allen,  113  111.  63,  65  Am.  Rep.  398: 
Stanley  v.  Safe  Deposit  d  T.  Co,  87  Md.  450, 
40  Atl.  53.  In  the  Vanderpoel  Case  the 
court  of  appeals  held  that  in  a  collateral  pro- 
ceeding a  judgment  of  probate  entered  on  the 
testimony  of  one  witness  was  valid.  In 
Whitman  v.  Haywood  it  was  said:  "All 
that  was  required  was  to  show  that  an  order 
for  the  probate  of  the  will  was  made  by  a 
court  having  jurisdiction  to  make  the  order. 
If  the  evidence  was  not  sufficient  to  author- 
ize the  judgment,  the  only  way  to  avoid  its 
effect  was  to  pursue  the  remedies  prescribed 
by  the  statute  for  that  purpose.  In  a  col- 
lateral proceeding  the  evidence  upon  which 
the  will  was  established  will  not  be  consid- 
ered, however  defective  it  may  seem."  This 
was  followed  in  Halbert  v.  De  Bode  (Tex.CiT. 
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A  pp.)  28  S.  W.  58.  In  the  state  of  Georgia 
a  difierent  view  has  heen  taken  of  the  ques- 
tion. In  that  state  the  statute  requires  wills 
to  be  attested  by  three  or  more  competent 
witnesses.  In  Oay  y.  Bandera ^  101  Ga.  601, 
28  8.  K.  1019,  a  will  attested  by  only  one  wit- 
ness having  been  admitted  to  probate,  it  was 
held  that  the  will  and  probate  were  void. 
In  that  case  it  was  said:  "A  judgment  of 
the  court  of  ordinary,  ordering  the  probate 
of  such  a  paper  attested  by  one  witness  only, 
gives  that  paper  no  effect  as  a  will  in  any 
proceeding  m  which  its  validity  may  be  called 
in  question." 

Much  reliance  is  placed  in  the  argument 
on  Thomas  v.  People  use  of  Joiner,  107  111. 
517,  47  Am.  Bep.  458,  where  it  was  held  that 
a  grant  of  administration  on  the  estate  of  a 
person  who  was  living,  together  with  all  acts 
done  under  such  grant,  was  null  and  void. 
We  do  not  regard  the  decision  in  that  case  as 
one  controlling  here.  There  the  court  had 
no  jurisdiction,  because  there  was  no  estate 
upon  which  letters  of  administration  could 
be  granted.  There  being  no  estate,  there  was 
nouiing  upon  which  letters  of  administration 
could  be  predicated.  If  there  had  been  no 
instrument  of  writing  executed  by  the  testa- 
tor purporting  to  be  a  will,  there  might  be 
some  similarity  between  the  cases;  but  such 
was  not  the  case.  Here  there  was  a  written 
instrument,  executed  by  the  testator  and  at- 
tested by  two  witnesses,  containing  all  the 
formalities  of  a  will.  Indeed,  all  the  ele- 
ments necessary  to  call  the  probate  court  in- 
to action  were  present. 

It  is,  however,  contended  by  the  appellants 
that,  under  §  7  of  the  statute  of  wills,  the 
judgment  admitting  the  will  to  probate  is 
binaing  and  conclusive  on  all  parties  con- 
cerned. Section  2  of  the  statute  of  wills, 
after  providing  for  the  proof  of  wills,  pro- 
coeds  as  follows:  "And  every  will,  t^ta- 
ment,  or  codicil,  when  thus  proven  to  the 
satisfaction  of  the  court,  shall,  together  with 
the  probate  thereof,  be  recorded  by  the  clerk 
of  said  court,  in  a  book  to  be  provided  by  him 
for  that  purpose,  and  shall  be  good  and  avail- 
able in  law  for  the  granting,  conveying,  and 
assuring  the  land,  tenements,  and  heredit- 
aments, annuities,  rents,  goods,  and  chattels 
therein  and  thereby  devised,  granted,  and  be- 
queathed." Section  7,  as  it  existed  when  this 
will  was  probated,  is  as  follows:  "When 
any  will,  testament,  or  codicil  shall  be  ex- 
hibited in  the  county  court  for  probate  there- 
of, as  aforesaid,  it  shall  be  the  duty  of  the 
court  to  receive  probate  of  the  same  without 
delay,  and  to  grant  letters  testamentary 
thereon  to  the  person  or  persons  entitled; 
and  to  do  all  other  needful  acts  to  enable  the 
parties  concerned  to  make  settlement  of  the 
estate  at  as  early  a  day  as  shall  be  consistent 
with  the  rights  of  the  respective  persons  in- 
terested therein :  provided,  however,  that  if 
any  person  interested  shall,  within  three  years 
after  the  probate  of  any  such  will,  testament, 
or  codicil,  in  the  county  court  as  aforesaid, 
appear,  and  by  his  or  her  bill  in  chancery, 
contest  the  validity  of  the  same,  an  issue  at 
law  shall  be  made  up,  whether  the  writing 
produced  be  the  will  of  the  testator  or  tes- 
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tatrix  or  not ;  which  shall  be  tried  by  a  jury 
in  the  circuit  court  of  the  county  wherein 
such  will,  testament,  or  codicil  shall  have 
been  proved  and  recorded  as  aforesaid,  ac- 
cording to  the  practice  in  courts  of  chancery 
in  similar  cases;  but  if  no  such  person  shall 
appear  within  the  time  aforesaid,  the  pro- 
bate as  aforesaid  shall  be  forever  binaing 
and  conclusive  on  all  the  parties  concerned, 
saving^  to  infants,  femes  covert,  persons  ab- 
sent from  the  state,  or  non  compos  mentis, 
the  like  period  after  the  removal  of  their  re- 
spective disabilities."  By  act  approved 
April  11,  1895,  this  section  was  amended  so 
as  to  make  the  limitation  two  years  instead 
of  three,  and  omitting  the  words  "femes  co- 
vert, persons  absent  from  the  state,"  after 
word  ^infants,"  in  the  saving  clause.  Appel- 
lees having  been  residents  of  Pennsylvania 
at  the  time  and  ever  since  the  death  of  the 
testator,  under  the  law  as  declared  in 
Wheeler  v.  Wheeler,  134  111.  522,  10  L.  K  A. 
613,  25  N.  E.  588,  it  is  not  claimed  that  they 
fall  within  any  saving  clause  of  the  statute. 

Courts  of  equity  in  this  state  have  no  ju- 
risdiction to  contest  a  will  or  impeach  a  judg- 
ment of  probate,  except  such  jurisdiction  as 
has  been  conferred  by  the  statute.  Indeed, 
the  statute  conferring  jurisdiction  is  the 
only  source  of  power  intrusted  to  a  court  of 
equity  in  this  state.  Luther  v.  Luther,  122 
111.  558,  13  N.  E.  166;  2  Freeman,  Judgiu. 
§S  484a,  608.  Such  being  the  case,  a  court 
of  equity  can  only  entertain  a  bill  in  the 
mode  and  within  the  time  prescribed  by  the 
statute,  and  no  such  bill  has  been  filed  in  this 
case.  It  may,  however,  be  said  that  courts 
of  probate,  as  to  matters  committed  to  their 
jurisdiction,  may  exercise  equitable  powers. 
Conceding  this  to  be  true,  and  treating  the 
proceeding  instituted  by  appellees  as  a  pro- 
ceeding in  the  probate  court  in  chancery,  it 
cannot  be  sustained,  because  the  jurisdiction 
of  the  court  was  not  invoked  within  the  time 
prescribed  by  the  statute.  If  the  probate 
court  is  clothed  with  equitable  juri^iction 
in  a  case  of  this  character,  that  jurisdiction 
must  be  exercised  in  the  same  way  and 
within  the  same  time  that  the  circuit  court 
might  entertain  a  bill,  had  one  been  filed  in 
that  court* 

Treating  the  application,  then,  as  one  ap- 
pealing to  the  equitable  powers  of  the  pro- 
bate court,  it  cannot  be  sustained.  Nor  can 
it  be  sustained  as  an  application  to  the  pro- 
bate court  as  a  court  of  law.  All  courts,  sit- 
ting at  law  or  in  equity,  are  clothed  with 
power  to  revise,  annul,  and  correct  their 
judgments  during  the  term  at  which  they  are 
rendered.  But,  after  the  term  has  closed, 
the  judgments,  unless  in  matters  of  form, 
cannot  be  changed  or  set  aside.  Treating 
the  court  of  probate  as  a  court  of  law,  it  had 
no  jurisdiction  to  change  the  judgment  of 
probate  when  application  was  made  by  ap- 
pellees. The  language  of  the  statute  is  pe- 
culiar. It  confers  upon  any  person  inte:-- 
ested  power,  within  three  years  after  Ha 
probate,  to  appear,  and  by  bill  in  chancery 
contest  the  validity  of  the  will;  but,  if  no 
such  person  shall  appear  within  the  time 
aforesaid,  the  probate,  as  aforesaid,  shall  be 
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forever  binding.  Doubtless  the  intention 
was  to  limit  the  time  for  an  appearance  in 
any  court  which  might  entertain  an  applica- 
tion. 

In  the  state  of  Ohio,  a  statute  was  enacted 
ulmost  exactly  like  ours,  and  in  Bailey  v. 
Bailey,  8  Ohio,  239,  the  question  arose  as  to 
the  effect  of  a  probate  of  a  will  in  that  state. 
In  disposing  of  the  question,  the  court, 
among  other  things,  said :  "It  may  be  said, 
however,  that  inasmuch  as  the  fact  appears 
Upon  the  face  of  the  bill  of  complaint  that 
this  will  was  not  executed  in  conformity 
with  our  law,  therefore  the  court  may,  with 
propriety,  treat  it  as  no  will.  Such,  in  the 
first  instance,  was  the  opinion  of  the  court, 
but,  upon  further  reflection,  we  have  arrived 
at  a  different  conclusion.  The  act  of  ap- 
proval and  ordering  to  record  by  the  court 
of  common  pleas  is  a  judicial  act,  and,  as 
the  legislature  have  declared  the  effect  of 
that  act  unless  the  same  shall  be  impeached 
within  a  specified  time  and  in  the  prescribed 
form,  we  entertain  the  opinion  that  it  can- 
not be  impeached  after  that  time  nor  in  any 
other  form."  Tlie  doctrine  of  this  case  was 
reaffirmed  in  Mosier  v.  Harmon,  29  Ohio  St. 
220. 

It  is  true  that  S  7  of  our  statute  of  wills 
is  not  strictly  a  statute  of  limitations,  as 
held  in  Sinnet  v.  Botcmariy  151  111.  146,  37  N. 
E.  885,  and  Spaulding  v.  Whiter  173  111.  127, 
50  N.  K.  224;  but  it  is  an  act  conferring  ju- 
risdiction on  a  court  of  equity,  provided, 
however,  the  aid  of  the  court  shall  be  in- 
voked within  a  specified  time.  While  the  act 
is  one  conferring  jurisdiction,  yet  it  may  al- 
so be  regarded  as  a  statute  of  repose.  In 
view  of  the  large  quantity  of  real  estate 
transmitted  annually  by  will,  it  is  a  question 
of  great  public  importance  whether  the  pro- 
bate of  a  will  shall  remain  open  for  contest 
three  years,  as  provided  by  the  statute,  or 
whether  the  time  shall  remain  at  the  option 
of  the  party  who  may  seek  to  institute  pro- 
ceedings to  contest.  Doubtless  the  impor- 
tance of  the  question  was  duly  appreciated 
and  considered  by  the  legislature,  as  the  time 
within  which  a  contest  might  be  instituted 
by  bill  was  first  fixed  at  five  years,  then  re- 
duced to  three,  and  now  to  two  years. 

After  a  careful  consideration  of  the  rec- 
ord, we  are  satisfied  that  the  probate  court 
erred  in  admitting  the  will  to  probate.  But 
the  judgment  was  not  void.  Appellees 
might  have  set  aside  the  probate  by  an  ap- 
peal to  the  circuit  court;  as  provided  by  stat- 
ute, or  by  bill  in  chancery  brought  within 
the  time  provided  in  the  statute,  but  they 
have  no  standing  by  application  in  the  pro- 
bate court  brought  seven  and  one  half  years 
after  the  will  was  admitted  to  probate. 

The  decree  of  the  Circuit  Court  will  he  re- 
versed f  and   the  judgment  of   the   Probate 
Court  will  be  affirmed. 
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V. 

SAME. 
(183  111.  226.) 

1.  An  exemption  of  deAlem  in  vralm, 
llTe  stook*  and  dressed  meats  from  the 
provisions  of  act  April  24,  1899,  requiring 
commission  merchants  in  cities  of  more  tliu 
50,000  population  to  be  licensed,  is  not  uncon- 
stltutional  as  an  arbitrary  discriminatiost 
since  the  classification  in  this  case  Is  a  nat- 
uraJ  one,  as  the  commission  merchants  sub- 
ject to  the  act  deal  in  the  small  products  o( 
the  farm,  while  other  laws  provide  for  the  in- 
spection of  grain,  live  stock,  and  dressed 
meata 

2.  A  statute  proTidInc  thmt  certain  In- 
corporated associations  shall  each  se- 
lect one  of  the  members  of  a  state 
board  of  Inspectors  from  which  eommisslon 
merchants  must  procure  licenses  is  in  viola- 
tion of  Const,  art.  4,  i  22,  which  prohibits 
any  law  granting  *'to  any  corporation,  aaao- 
ciation,  or  individual  any  special  or  excluaive 
privilege,  Immunity,  or  franchise  whatever," 
since  the  power  to  appoint  such  Inspecton, 
who  are  general  officers  of  the  state,  must  be 
deemed  a  franchise. 

(December  18,  1899.) 

ERROR  to  the  Criminal  Court  for  Cook 
County  to  review  a  judgment  convicting 
defendant  of  acting  as  a  commission  mer- 
chant without  procuring  a  lioense.  Re- 
versed, 

The  facts  are  stated  in  the  opinion. 

Messrs.  Darrow,  Tho]iuui»  Si  Thonp- 
Bon,  for  plaintiff  in  error : 

Section  8  of  the  act  for  a  violation  of 
which  plaintiff  in  error  was  found  guilty  is 
void  because  in  contravention  of  9  2  of  art 
2,  and  §  22  of  art.  4,  of  the  state  Constitu- 
tion, and  of  the  14th  Amendment  to  the  Fed- 
eral Constitution. 

MilUstt  v.  People,  117  111.  294,  57  Am.  Rep. 
869,  7  N.  E.  631;  Frorer  v.  People  use  <4 
School  Fund,  141  III.  171,  16  L.  R.  A.  492, 

31  N.  E.  396;  Braoeville  Coal  Co.  y.  People, 
147  111.  71.  22  L.  R.  A.  340,  36  N.  £.  62; 
Ritchie  v.  People,  155  111.  98,  29  L.  R.  A.  79. 
40  N.  E.  454;  Eden  v.  People,  161  ill.  296. 

32  L.  R.  A.  659,  43  N.  E.  1106;  Gvlf,  C,  d  8. 
F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed.  666, 
17  Sup.  Ct.  Rep.  266. 

Section  3  of  the  act,  which  attempts  to 
create  a  board  of  inapectors,  with  power  to 
grant  licenses,  is  void  because  repugnant  to 
S  22  of  art.  4,  and  9  10  of  art  5,  of  the  Con- 
stitution; and  therefore  the  act  as  a  whole 

Note. — For  power  to  require  licenses  for 
business,  see  also  State  ew  rel,  Beek  v.  Wsf»> 
ner  (Minn.)  46  L.  B.  A.  442.  end  footnoU  thsnr 
to. 
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is  void,  beeauie  that  section  is  essential  to 
the  integrity  of  the  act,  and  without  it  the 
legislative  intention  ae  evidenced  by  the  en- 
tire act  cannot  be  effectuated. 

Bunn  V.  People  ex  reL  Lafiin,  45  111.  397 ; 
People  ex  rel.  Oraham  v.  Inglis,  161  111.  256, 
43  N.  E.  1103 ;  People  ex  rel  Dunham  v.  Mor- 
gan, 90  111.  558;  People  ex  rel,  Orinnell  v. 
Hoffman,  116  111.  587,  66  Am.  Rep.  793,  5  N. 
£.  596,  8  N.  E.  788;  State  ex  rel.  Atty.  Qen. 
V.  Kennon,  7  Ohio  St.  546. 

MeasTB,  Cliarles  8.  Deneen,  W.  M. 
McEwen,  and  Edward  C.  Akin,  Attorney 
General,  for  defendant  in  error. 

Cartwrisbty  Ch.  J.,  delivered  the  opinion 
of  the  court: 

Plaintiffs  in  error  in  these  two  cases  were 
defendants  in  the  criminal  court  of  Cook 
county  under  indictments  charging  them 
with  the  violation  of  "An  Act  to  Regulate 
the  Shipping,  Consignment,  and  Sale  of  Prod- 
uce, Fruits,  Vegetables,  Butter,  Eggs,  Poul- 
try, or  Other  Products  or  Property,  and 
to  License  and  Regulate  Commission  Mer- 
chants and  to  Create  a  Board  of  In- 
spectors and  to  Prescribe  Its  Powers  and 
Duties,"  in  force  April  24,  1899.  The  indict- 
ment against  Charles  W.  Lasher  charged 
him  wiSi  soliciting  consignments  of  butter 
and  eggs  for  sale  on  commission,  as  a  com- 
mission noerchant,  without  procuring  a  li- 
cense from  the  board  of  inspectors  of  the 
state  of  Illinois  to  carry  on  said  business. 
Edward  C.  Reichwald  and  William  G. 
Reichwald  were  charged  in  the  indictment 
against  them  with  receiving  on  consignment, 
for  sale  on  conunission,  as  oonmussion  mer- 
chants, certain  green  and  deciduous  fruits, 
consisting  of  grapes,  plums,  and  peaches, 
without  first  procuring  such  license.  The 
defendants  were  tried  before  the  court  with- 
out a  jury,  and  they  raised  the  question  of 
the  vaJidity  of  the  statute  providing  for  a 
board  of  inspectors  and  a  license  to  be  is- 
sued by  such  board,  both  by  motions  to 
quash  the  indictments  and  by  propositions  of 
law  submitted  to  the  court.  The  charges  in 
the  indictments  were  proved  on  the  trials, 
and  were  not  disputed.  The  court  held  the 
law  valid,  fined  the  defendants,  and  entered 
judgments  against  them. 

llie  1st  section  of  the  act  in  question  pro- 
vides for  making  reports  to  consignors,  and 
remitting  to  them  the  proceeds  of  sale,  with 
itemized  statements,  and  for  keeping  records 
of  transactions.  The  2d  section  imposes  a 
penalty  for  violating  any  of  the  provij»ions 
of  the  act  Sections  3  to  8,  inclusive,  are 
as  follows: 

"Sec.  3.  That  a  board  of  inspectors  is  here- 
by created,  to  be  composed  of  one  member 
from  each  of  the  following  organizations: 
Illinois  State  Horticultural  Society,  Illinois 
State  Dairymen's  Association,  Illinois- State 
Retail  Dealers'  Association,  Chicago  Butter 
and  Egg  Board,  and  Chicago  Branch  of  Na- 
tional League  of  Commission  Merchants.  In 
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case  any  of  the  aforesaid  organizations  are 
not  incorporated  under  the  laws  of  the  state 
of  Illinois  at  the  time  of  going  into  effect  of 
this  act,  they  shall  not  be  disqualified  from 
furnishing  said  members  if  the  incorpora- 
tion is  completed  on  or  before  January  1, 
1900.  The  members  of  said  board  of  in- 
spectors shall  be  selected  from  the  member- 
ship of  said  organizations  by  the  members 
thereof  at  some  regular  or  special  meeting 
at  which  there  shall  be  a  quorum,  and  shall 
serve  for  a  period  of  one  year.  In  case  of 
the  failure  or  refusal  of  any  such  organiza- 
tion to  so  elect  a  member  of  such  board  of 
inspectors,  it  shall  be  the  duty  of  the  remain- 
ing members  of  said  board  to  fill  such  va- 
cancy by  the  selection  of  some  x>erson  rep- 
resenting the  line  of  business  the  represen- 
tative organization  of  which  has  failed  or 
refused  to  so  elect.  Each  member  of  said 
board  shall  receive  as  his  compensaition  the 
sum  of  ten  dollars  ($10)  for  each  session  at- 
tended, and  ten  cents  per  mile  additional 
when  required  to  travel  a  distance  of  more 
than  ten  miles  to  attend  such  meeting. 

"Sec  4.  Said  board  of  inspectors  shall  or- 
ganize by  electing  from  their  number  a  pres- 
ident, a  vice  president^  and  a  treasurer,  and 
may  appoint  a  secretary,  and,  if  needed,  two 
inspectors,  such  secretary  and  inspectors  to 
be  compensated  by  said  board.  It  shall  be 
the  duty  of  the  secretary  to  receive  com- 
plaints regarding  the  disposition  of  the  ar- 
ticles of  country  produce  shipped  on  com- 
mission to  licensed  receivers,  and  instruct 
inspectors  to  investigate  the  same,  and  make 
a  report  to  be  submitted  to  said  board  at  its 
next  regular  meeting. 

"Sec.  5.  Said  board  shall  meet  monthly  on 
the  second  Wednesday  of  each  month  for  the 
purpose  of  transacting  such2)usiness  as  may 
come  before  them;  and  sai(pboard  is  hereby 
authorized  to  provide  a  room  or  place  of 
meeting  and  for  permanent  headquarters  in 
the  city  of  Chicago  at  an  annual  rental  of 
not  more  than  seven  hundred  and  fifty  dol- 
lars ($750),  said  rent  to  be  paid  from  the 
funds  of  said  board.  A  detailed  statement 
of  all  expenditures  of  the  board  shall  be 
made  to  the  governor  each  year. 

"Sec.  6.  Every  person,  firm,  or  corporation 
in  the  state  of  Illinois,  doing  business  in  a' 
city  of  more  than  fifty  thousand  population 
receiving  on  consignment  for  sale  on  com- 
mission butter,  eggs,  poultry,  game,  dressed 
calf,  green  and  deciduous  fruits,  berries,  and 
other  commodities  the  product  of  the  farm, 
with  the  exception  of  grains,  live  stock,  and 
dressed  meats,  shall  first  procure  from  the 
board  a  license  to  carry  on  said  business, 
for  which  said  party  or  parties  shall  pay  in- 
to the  state  treasury  the  sum  of  twenty-tivc 
dollars  ($25)  annually,  said  license  to  be  re- 
newed annually. 

"Sec.  7.  The  board  shall  have  power  to  pre- 
scribe a  system  of  books  and  accounts  to  be 
kepi  by  licensed  commission  receivers,  and 
said  inspectors  and  members  of  said  board, 
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or  duly  authorized  agents  of  said  board, 
shall  have  access  to  such  books,  accounts, 
and  memoranda  upon  demand,  and  have  pow- 
er to  send  for  books  and  papers,  and  examine 
under  oath.  Any  refusal  upon  the  part  of 
said  licensed  dealers  to  exhibit  such  said 
books,  accounts,  or  memoranda,  when  called 
upon  to  do  so  by  such  legally  constituted 
authorities,  shall  forfeit  the  license  held, 
which  shall  not  be  reissued  inside  of  three 
months  without  unanimous  consent  of  said 
board. 

"Sec.  8.  It  shall  be  unlawful  for  any  per- 
son, firm,  or  corporation  to  receive  or  solicit 
consignments  of  such  country  produce  as  is 
mentioned  in  this  act  without  first  obtain- 
ing such  license,  and  violators  shall  be  fined 
not  less  than  $50  nor  more  than  $200,  and  it 
shall  be  the  dul7  of  the  state's  attorney  of 
the  county  wherein  prosecutions  are  brought 
to  prosecute  such  violations,  and  the  board 
may,  at  its  discretion,  employ  such  counsel 
as  they  may  deem  necessary  for  the  prosecu- 
tion of  such  violation." 

The  remainder  of  the  act  makes  provision 
for  the  prosecution  of  offenses  and  the  revo- 
cation of  licenses  by  the  board,  requires  the 
payment  of  a  fee  of  one  dollar  by  any  person 
making  complaint,  which  is  to  be  turned  over 
to  tne  treasurer  of  the  state,  and  provides 
for  the  payment  of  expenses  of  the  board 
out  of  the  state  treasury. 

It  is  first  argued  that  the  statute  is  in- 
valid as  discriminating  between  commission 
merchants,  because  it  excepts  those  who  deal 
in  grain,  live  stodc,  and  dressed  meats.  The 
claim  is  that  produce  commission  merchants 
constitute  a  class,  and  that  the  legislature 
must  require  a  license  from  all  or  none.  This 
objection  to  the  law  is  not  valid.  The  legis- 
lature have  power  to  form  classes  for  tiie 
purpose  of  police  regulation,  if  they  do  not 
arbitrarily  discriminate  between  persons  in 
substantially  the  same  situation.  The  dis- 
crimination must  rest  upon  some  reasonable 
ground  of  difference,  but  the  classification  in 
this  case  is  a  natural  one.  The  commission 
merchants  dealing  in  the  kinds  of  produce 
named  in  this  act,  which  constitute  the  small 
products  of  the  farm,  are  of  a  different  class 
from  those  who  transact  business  in  the 
great  markets  for  the  sale  of  grain,  live 
stock,  and  dressed  meats.  The  state  laws 
for  the  inspection  of  grain  provide  for  the 
protection  of  shippers  in  that  market,  and 
there  is  also  state  inspection  of  live  stock 
and  dressed  meats.  The  law  which  classifies 
small  commission  merchants  engaged  in  the 
produce  commission  business  rests  upon  a 
reasonable  ground  as  a  basis  for  the  classifi- 
cation. Such  a  business  may  afford  great 
opportunities  for  swindling,  and  be  produc- 
tive of  great  abuses,  and  the  legislature  may 
properly  enact  a  law  applying  to  cities  of 
such  size  as  in  the  legislative  judgment 
would  permit  the  growth  and  existence  of 
such  abuses. 

Another  ground  of  objection  made  to  the 
act  is  that  the  provisions  which  create  a 
board  of  inspectors  with  power  to  grant  li- 
censee, and  which  require  commission  mer- 
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chants  to  procure  such  licenses  and  impose 
a  penalty  for  the  failure  to  do  so,  are  void, 
as  repugnant  to  5  22  of  article  4  of  the  Con- 
stitution, which  prohibits  the  legislature 
from  passing  any  law  granting  to  any  cor- 
poration, association,  or  individual  any  spe- 
cial or  exclusive  privil^e,  immunity,  or  fran- 
chise whatever.  The  provisions  in  question 
are  special  in  the>r  nature,  and  the  act  names 
five  corporations  upon  which  it  confers  the 
power  to  appoint  a  board  of  inspectors  to  be 
selected  from  the  membership  of  such  oo^ 
porations.  If  the  power  to  appoint  such  & 
board  of  inspectors  constitutes  a  franchise, 
then  there  can  be  no  doubt  that  the  legisla- 
ture had  no  power  to  confer  such  a  franchise 
upon  the  corporations  named  in  the  act.  A 
"franchise"  has  been  often  defined,  so  that 
the  meaning  of  the  term  is  well  settled. 
Blackstone's  definition  is:  "A  royal  priTi- 
lege  or  branch  of  the  King's  prerogative  sub- 
sisting in  the  hands  of  a  subject."  2  Bl.  Com. 
*37.  In  this  country  it  is  a  special  privilege 
granted  by  the  state,  which  does  not  belong 
to  citizens  of  the  country  generally  by  com- 
mon right.  This  is  the  distinguishing  fea- 
ture of  a  franchise.  A  right  which  belongs 
to  the  government  when  conferred  upon  the 
citizen  is  a  franchise.  No  one  can  exercise 
the  right  of  eminent  domain,  or  establish  a 
highway  or  railway  and  charge  tolls  for  the 
same,  without  a  grant  from  the  l^islature. 
Such  rights  as  inhere  in  the  sovereign  power 
can  only  be  exercised  by  the  individual  or 
corporation  by  virtue  of  a  grant  from  such 
sovereign  power,  and  when  the  state  grants 
such  a  right  it  is  a  franchise.  Chicago  Bd, 
of  Trade  v.  People  ex  rel,  Sturgea,  91  111.  80; 
People  ew  rel,  Bardill  v.  Holiz,  92  111.  426. 
In  the  former  of  these  cases  the  distinction 
between  a  franchise  and  a  privilege  which 
belongs  to  the  citizens  of  common  right  was 
pointed  out,  and  in  the  latter  case  it  was 
said :  "If  the  constitutional  convention  and 
the  general  assembly  used  the  term  accordins 
with  its  strict  legal  import, — and  we  must 
suppose  they  did, — then,  in  this  country,  it 
can  only  embrace  corporations,  ferries, 
bridges,  wharves,  and  the  like,  .  .  .  and 
we  may  add  the  elective  franchise,  as  it  is 
granted  by  the  Ck)nstitution  to  a  portion  of 
8ie  people  to  elect  their  officers."  A  fran- 
chise must  be  granted  by  the  legislature,  and 
a  municipal  body  cannot  confer  a  franchise. 
Chicago  City  R.  Co,  v.  People  ex  rel.  Story, 
73  111.  541;  Metropolitan  City  R.  Co.  v.  Chi- 
cago West  Div.  R.  Co.  87  111.  317.  Now,  the 
power  to  appoint  to  office  in  a  monarchy  is 
a  royal  privilege  or  branch  of  the  King's 
prerogative.  It  is  an  attribute  of  sovereign- 
ty, and  does  not  belong  to  citizens  generally, 
by  common  right.  Blackstone  includes  this 
power  among  the  prerogatives  of  the  King, 
and  says  that  ofiices  are  in  his  disposal  as 
sovereign.  1  Bl.  Com.  272.  The  power  to 
appoint  to  office  is  within  the  definition  of 
Blackstone,  which  was  adopted  in  the  cases 
above  referred  to.  In  this  state  the  people, 
in  their  sovereign  capacity,  through  the  Con- 
stitution, conferred  the  elective  franchise 
upon  a  portion  of  the  citizens  having  certain 
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qualificatiom,  as  was  said  in  People  ex  rel, 
Bardill  v.  Holta,  92  111.  426.  The  general  as- 
deniblj  was  prohibited  from  exercising  the 
power  of  appointment,  and  as  to  certain 
other  officers  the  following  provision  was 
made:  **The  governor  shall  nominate,  and 
by  and  with  the  advice  and  consent  of  the 
senate  (a  majority  of  all  the  senators  se- 
lected concurring,  by  yeas  and  nays),  ap- 
point all  officers  whose  offices  are  established 
by  this  Constitution,  or  which  may  be  created 
by  law,  and  whose  appointment  or  election 
is  not  otherwise  provided  for;  and  no  such 
officer  shall  be  appointed  or  elected  by  the 
Qeneral  Assembly."  Const,  art.  5,  §  10.  Ap- 
pointment to  office  is  a  large  part  of  the  of- 
ficial power  belonging  to  the  governor,  un- 
der our  Constitution,  as  the  chief  executive. 
Under  a  somewhat  similar  prohibition 
a^^nst  the  exercise  of  the  appointing  power 
by  the  general  assembly,  it  was  held  in  State 
eof  reL  Atty.  Gen,  v.  Kennon,  7  Ohio  St.  546, 
that  the  legislature  had  no  power  to  confer 
upon  three  persons  named  by  the  legislature 
the  power  to  appoint  certain  officers.  No 
private  corporation  and  no  individual  has 
the  power  of  appointment  to  any  office  as  a 
matter  of  common  right,  and  cannot  have 
any  such  power,  except  by  virtue  of  a  legis- 
lative grant. 

In  People  em  rel.  Bardill  v.  Holtz,  92  111. 
426,  it  was  held  that  an  office  is  not  a  fran- 
chise, and  it  is  argued  that  consequently  the 
power  to  appoint  to  office  is  not  a  franchise, 
privilege,  or  immunity.  It  does  not  follow 
that  because  the  office  is  not  a  franchise  the 
power  to  appoint  to  it  is  not.  The  power  of 
appointment  to  an  office  and  the  office  itself 
are  entirely  distinct  and  of  a  different  na- 
ture. A  citizen  may  hold  the  title  to  an  of- 
fice, and  perform  its  functions,  but  the  power 
to  create  the  office,  and  designate  such  func- 
tions, and  fill  the  office,  must  rest  in  the  gov- 
ernment or  some  governmental  agency. 

But  it  is  said  that  these  inspectors  are  not 
officers  of  the  state,  because  they  exercise 
their  duties  within  the  limits  of  cities  of 
more  than  50,000  population,  and  that  we 
have  sustained  laws  investing  officers  of  the 
judicial  department  with  the  power  to  ap- 
point local  or  municipal  officers.  These  in- 
spectors are  authorized  to  perform  their 
duties  throughout  the  state  wherever  there 
is  a  city  of  more  than  50,000  population.  A 
law  applying  to  cities  of  such  size  is  consid- 
ered general,  operating  throughout  the  state, 
because  its  pro^visions  will  apply  wherever 
there  may  be  such  a  city.  These  officers  are 
required  to  report  to  the  governor  each  year, 
their  license  fees  and  fees  for  complaints  are 
turned  into  the  state  treasury,  and  the  ex- 
penses are  paid  out  of  the  state  treasury. 
Our  Constitution  defines  an  "office"  as  fol- 
lows :  "An  office  is  a  public  position  created 
by  the  Constitution  or  law,  continuing  dur- 
ing the  pleasure  of  the  appointing  power, 
or  for  a  fixed  time,  with  a  successor  elected 
or  appointed.  An  employment  is  an  agency, 
for  a  temporary  purpose,  which  ceases  when 
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that  purpose  is  accomplished."  Const,  art. 
5,  S  24.  These  officers  serve  for  the  period  of 
one' year,  and  are  appointed  annually.  The 
board  is  a  state  board,  and  is  so  described  in 
each  indictment.  The  cases  relied  upon  to 
sustain  this  law  relate  to  local  and  municy 
pal  officers,  and  do  not  hold  that  the  legisla- 
ture may  vest  the  power  of  appointment  in 
private  corporations.  The  power  in  each 
case  was  vested  in  a  branch  of  the  state  gov- 
ernment. The  statute  passed  upon  in  Peo- 
ple ex  rel.  Dunham  v.  Morgan,  90  111.  558, 
authorized  the  judges  of  the  circuit  court  of 
Cook  county  to  fill  vacancies  in  the  offices  of 
South  Park  commissioners,  and  the  election 
law  which  was  sustained  in  People  ex  rel. 
Chrinnell  v.  Hoffman,  116  111.  587,  56  Am. 
Rep.  703,  5  N.  E.  596,  and  8  N.  E.  788,  pro- 
vided that  the  judge  of  the  county  court 
might  appoint  election  commissioners.  The 
question  mainly  discussed  in  those  oases  was 
whether  the  power  of  appointment  could  be 
exercised  by  the  judicial  branch  of  the  gov- 
ernment, and  in  each  case  the  law  providing 
for  the  appointment  was  adopted  by  a  vote 
of  the  municipality  affected.  With  reference 
to  the  appointment  of  South  Park  commis- 
sioners, it  was  said  that  the  power  might,  no 
doubt,  be  sustained,  on  the  ground  that  its 
exercise  was  the  act  of  an  individual  who 
was  the  incumbent  of  the  office  of  judge;  but 
that  statement,  if  entirely  accurate,  should 
be  taken  with  reference  to  a  ease  where  the 
people  had  adopted  a  law  containing  a  pro- 
vision for  such  an  appointment.  The  case 
was  decided,  and  the  law  sustained,  on  the 
ground  that  the  legislature  might  authorize 
a  judicial  officer  to  exercise  the  power  as  to 
a  local  officer.  We  have  not  been  referred  to 
any  case  where  the  legislature  has  attempted 
to  confer  the  power  of  appointment  upon  a 
private  corporation.  So  far  as  appears,  such 
a  law  is  without  precedent  in  this  state.  In 
Bunn  V.  People  ex  rel.  Laflin,  45  111.  397,  it 
was  held  that  the  commissioners  appointed 
under  the  act  for  the  erection  of  a  new  state 
house  were  not  officers,  but  employees  of  the 
state;  and  in  Kilgour  v.  Drainage  Comrs. 
Ill  111.  342,  and  People  ex  rel.  Graham  v. 
Inglia,  161  III.  256,  43  N.  E.  1103,  it  was  held 
that  the  legislature  might  impose  new  duties 
upon  officers  already  elected,  and  that  the 
imposition  of  such  new  duties  was  not  the 
appointnvent  of  an  officer.  They  have  no 
bearing  on  the  question  involved  here. 

The  board  of  inspectors  provided  for  by 
this  act  are  general  officers  of  the  state,  and 
it  seems  beyond  question  that  the  power  to 
appoint  them  is  a  franchise,  which  the  act  in 
question  attempts  to  grant  to  five  corpora- 
tions. The  legislature  was  powerless  to 
clothe  these  corporations  with  an  attribute 
of  sovereignty  by  granting  to  them  this  spe- 
cial privilege.  The  criminal  court  was 
wrong  in  holding  the  provisions  in  question 
to  be  valid.  We  see  no  objection  to  the  1st 
and  2d  sections  of  the  act,  which  are  separa- 
ble from  the  invalid  provisions. 

The  judgments  are  reversed. 
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E.  W.  FLENTGE,  AppU 

(140  Mo.  390.) 

1.  A  recount  of  the  ballots  of  a  precinct 
will  not  be  ordered  because  of  rejected  bal- 
lots, If  there  Is  no  way  of  Identifying  what 
ballots,  if  any,  were  rejected. 

8.  Tiie  deciaion  of  the  trial  court  as 
to  the  residence  of  voters  will  not  be 
disturbed  when  supported  by  their  testimony, 
and  the  (juestion  is  one  of  fact  into  which 
the  intention  of  the  parties  largely  enters. 

8.  A  Toter  Is  Imperatlrely  required  to 
cross  oat  all  but  one  of  the  groups  of  can- 
didates upon  his  ballot,  by  Rev.  Stat.  1880, 
i  4781,  as  amended  by  the  act  of  April  18, 
1893,  which  declares  that  "he  shall  prepare 
his  ballot  by  crossing  out  the  groups  he  does 
not  wish  to  TOte." 


Note. — Marking  official  ballot, 

I.  Validity  and  conttructUm  of  law. 
II.  Official  marks. 

a.  General  rule. 

b.  PriHter'a  marke. 

c.  Failure  to  indorse  ballot, 

d.  Erronvous    or    mistaken   marking    of 

ballot  by  offtoial, 

e.  Correction  of  errors. 
III.  Voter's  marks. 

a.  Preliminary  statement. 

b.  Failure  to  indicate  intent. 

c.  Failure  to  use  cross. 

d.  Imperfect  cross. 

e.  Device  other  than  cross, 
t.  Blots. 

g.  Superfluous  lines  or  marks. 

1.  Distinguishing  marks. 

2.  Harmless  marks, 

h.  Mark  with  wrong  implement. 
1.    Mark  in  torong  place. 

1.  On  back  of  ballot, 

2.  Out  of  square. 

3.  On  wrong  side  of  name. 

4.  Not  opposite  candidate's  name. 
j.    Conflicting  marks. 

k.  Alteration  of  ballot. 

1.  Erasure  of  names. 

2.  Addition  of  names. 

I.    Attempted  erasure  of  vote  mark. 
m.  Partial  failure  to  vote.  » 

I.  Validity  and  construction  of  law. 

The  statutes  providing  for  an  official  ballot 
and  requiring  some  method  of  official  Identiflca- 
tlon  and  some  uniform  style  of  indicating  the 
Toter's  choice,  have  generally  been  upheld  by 
the  courts,  unless  their  provisions  were  such  as 
to  interfere  with  the  rights  of  the  voter. 

An  act  passed  for  the  purpose  of  securing  the 
freedom  of  elections  and  preserving  the  purity 
of  the  ballot  box  does  not  interfere  with  the 
privileges  and  immunities  of  the  citizens  In 
violation  of  the  14th  Amendment  of  the  United 
States  Constitution,  where  It  does  not  prevent 
the  voter  from  casting  his  ballot  fairly.  Cook 
V.  State  (1891)  90  Tenn.  407,  13  L.  R.  A.  183, 
16  S.  W.  471. 

The  constitutional  guaranty  of  the  right  to 
vote  by  ballot  is  not  contravened  by  a  statute 
requiring  the  use  of  an  official  ballot  instead  of 
one  fuioilshed  by  the  voter  himself,  but  which 
the  voter  marks  and  prepares  so  as  to  show  bin 
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4.  A  sinvle  najne  In  one  of  the  eoli 

for  party  tickets  on  an  official  ballot,  other 
columns  of  which  have  full  lists  of  candi- 
dates, is  a  "group*'  within  the  meaning  of  a 
statute  requiring  the  voter  to  cross  out  the 
groups  he  does  not  wish  to  vote. 

5.  Lea-vlnflr  two  eolnmns  nncrosaed  on 
an  official  ballot,  in  violation  of  a  statute 
which  requires  the  voter  to  cross  out  the 
groups  he  does  not  wish  to  vote,  renders  the 
ballot  void  as  an  entirety,  and  not  merely  as 
to  the  offices  for  which  candidates  are  named 
In  each  column,  although  there  is  but  one 
name  in  one  of  the  columns,  while  In  the 
other  column  there  is  a  full  list  of  candi- 
dates. 

8.  Aid  to  a  ^oter  in  castinar  his  ballot* 
Slven  hy  the  Jndses  of  election  with- 
out requiring  a  preliminary  oath  from  him  as 
the  statute  requires,  does  not  make  his  vote 
Invalid  in  the  absence  of  any  fraud  on  hia 
part, — at  least  if  the  voter  was  one  who  was 
entitled  to  such  assistance  on  making  the 
oath. 


choice.  State  eg  rel.  Runge  v.  Anderson  (1898) 
100  Wis.  523,  42  L.  R.  A.  239.  76  N.  W.  482. 

An  election  law  compelling  a  vote  by  ballot 
in  absolute  secrecy,  providing  for  the  marking 
of  the  ballots  in  a  designated  manner,  requiring 
their  rejection  for  failure  to  comply  therewith, 
and  disfranchising  no  one,  does  not  conflict 
with  the  Kansas  Constitution  requiring  all  elec- 
tions by  the  people  to  be  by  ballot,  as  the  lesis- 
lature  may,  within  the  terms  of  the  Constitu- 
tion, adopt  such  reasonable  regulations  and  re- 
strictions as  may  be  deemed  necessary  to  pre- 
vent intimidation,  bribery,  and  fraud  provided 
the  voting  be  by  iMillot,  and  the  persons  casting 
the  same  may  do  so  in  secrecy.  Taylor  v.  Bleak- 
ley  (1895)  55  Kan.  1,  28  L.  R.  A.  ($83.  39  Pac 
1045. 

A  statute  is  not  unconstitutional  as  discrimin- 
ating between  voters  because  it  permits  a 
straight  ticket  to  be  cast  by  simply  placing  a 
cross  opposite  the  party  emblem,  whereas  one 
desiring  to  vote  for  any  numl)er  d  candidates 
of  a  party  less  than  all  is  required  to  place  a 
cross  opposite  the  name  of  each  candidate,  and 
to  write  in  the  name  of  any  candidate  not  on 
the  ticket  for  whom  he  may  wish  to  Tote. 
Ritchie  V.  Richards  (1896)  14  Utah,  345,  47 
Pac.  670. 

A  clause  of  a  statute  proyiding  for  the  plac- 
ing at  the  head  of  the  ticket  of  the  names  of 
parties  which  have  filed  certificates  of  nomina- 
tion, and  for  voting  for  ail  candidates  of  such 
party  by  placing  a  cross  In  a  margin  to  be  left 
after  the  party  name  similar  to  that  opposite 
the  names  of  candidates,  is  unconstitutional  as 
discriminating  sgainst  classes  of  voters,  where 
it  may  result  in  the  disfranchisement,  as  to 
some  offices,  of  voters  marking  their  ballots 
opposite  the  head  of  a  party  not  having  a  full 
ticket,  by  reason  of  a  further  provision  thst  a 
ballot  marked  opposite  a  party  name  shall  not 
be  counted  if  stamped  in  any  other  place. 
Baton  V.  Brown  (1892)  96  Cal.  371,  17  L.  R.  A. 
697,  31  Pac.  250. 

An  act  requiring  the  voter  to  mark  for  him- 
self the  name  or  names  of  the  candidates  for 
whom  be  wishes  to  vote  does  not  *irfringe  the 
rights  of  the  voter  under  Tenn.  Const,  art.  4, 
{  1,  by  Imposing  upon  him  the  requirement  of 
education  In  addition  to  the  constitutional  re- 
quirements. Cook  T.  State  (1891)  90  Tenn. 
407,  13  L.  R.  A.  183,  16  S.  W.  471. 

The  Australian  ballot  law,  adopted  In  New 
Jersey,  which  provides  that  if  any  ballots  shaH 
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T.     Tlie  mere  failure  ef  an  eleetlen  of- 
Acer  to  perform  some  preaeribed  diiti'» 

in  the  absence  of  any  fraud  or  Imposition 
practised  upon  tlie  Toter,  will  not  deprive  him 
oif  bis  ballot  unless  the  language  of  the  stat- 
ute allows  no  other  alternative. 
8.  Tlie  fact  that  election  Jndses  went 
into  the  booths  with  electors  In  violation 
of  the  statute  will  not  render  the  ballots  void 
if  there  was  no  design  to  influence  the  elect- 
ors unduly,  unless  they  were  in  fact  Imposed 
upon  or  some  advantage  talien  of  them. 

iBarclay,  Ch,  J„  and  Macfarlane  and  BoJHnson, 

J  J.,  dUsent.) 

(^une  29.  1807.) 

APPEAL  hj  defendant  from  a  judgment 
of  the  Circuit  Court  for  Cape  Girardeau 
County  in  favor  of  contestant  in  a  proceed- 
ing to  contest  the  alleged  election  of  con- 
testee  to  the  office  of  collector  of  the  revenue 
of  Cape  Girardeau  county.  Affirmed. 
The  facts  are  stated  in  the  opinions. 


Messrs.  B.  F.  DaTis,  E«  D.  Hays,  and 
Wilson  Cramer,  for  appellant: 

Contestee's  motion  for  an  order  on  the 
county  clerk  to  open  and  recount  all  of  the 
ballots  cast  for  him  at  Appleton  and  Fried- 
Iieim  precincts  should  have  been  sustained. 

1  Rev.  Stat.  1889,  p.  1077,  §  4721;  8ono 
v.  WiUiams,  130  Mo.  630,  32  S.  W.   1016. 

A.  N.  Payne  and  E.  W.  Nelson,  both  of 
whom  came  from  other  counties  to  attend 
the  Southeast  Missouri  Normal  School  at 
Cape  Girardeau,  and  were  students  at  the 
time,  were  not  qualified  voters. 

Mo.  Const,  art.  S,  I  7 ;  Re  Goodman,  140 
N.  Y.  284,  40  N.  E.  769;  Re  Garvey,  147  N. 
Y.  117,  41  N.  E.  439. 

The  voter  who  accepts  assistance  when  not 
entitled  is  particeps  criminis,  and  shoulJ 
lose  his  vote. 

Sess.  Acts  1893,  S  1;  Major  v.  Barker,  99 
Ky.  305,  36  S.  W.  643;  Atty.  Gen.  ex  rel. 
Reynolds  v.  May,  99  Mich.  538,  sub  nom. 
Eliis  ex  rel.  Reynolds  v.  May,  25  L.  R.  A. 
325,  58  N.  W.  483. 


have  thereon  any  mark,  sign,  designation,  or 
device  other  than  permitted  by  the  act,  whereby 
it  may  be  identified  or  distinguished  from  other 
ballots  cast,  such  ballots  shall  be  void.  Is  not 
unconstitutional  on  the  ground  that  a  voter 
may  be  deprived  of  his  vote  by  reason  of  marks 
or  irregularities  getting  upon  the  ballot  in  its 
preparatioo,  and  by  the  fraud  or  neglect  of  the 
person  charged  with  their  preparation,  where 
the  guards  and  restrictions  placed  around  their 
preparation  are  of  the  most  explicit  and  string- 
ent kind,  and  ample  provision  is  made  for  the 
correction  of  such  mistakes,  as  it  is  to  be  pre- 
sumed that  such  duty  will  be  properly  per- 
formed. State,  Ransom,  Prosecutor,  v.  Black 
(1892)  64  N.  J.  L.  446,  16  L.  R.  A.  769,  24  Atl. 
489,  1021. 

The  requirement  of  the  Indorsement  of  the 
initials  of  an  election  inspector  or  Judge  of 
elections  upon  the  back  of  ballots  is  not  an  un- 
reasonable or  unconstitutional  restriction  of 
the  right  of  suffrage.  Miller  v.  Schallem 
(1899)  8  N.  D.  395,  79  N.  W.  866;  Lorin  v. 
Seltz  (1890)   8  N.  D.  404,  79  N.  W.  869. 

The  requirements  of  the  Australian  ballot 
law  adopted  in  Nebraska,  that  the  names  or 
signatures  of  two  Judges  of  election  shall  be 
written  on  the  back  of  each  ballot  to  be  used, 
which  shall  be  so  folded  by  the  voter  as  to  dis- 
close these  signatures,  and  shall  not  be  de- 
posited by  the  Judges  unless  so  marked,  and 
that,  in  canvassing,  the  ballots  not  so  marked 
shall  be  void  and  not  be  counted,  are  clearly 
but  rei^ulative,  and  to  assist  in  the  honest,  In- 
telligent exercise  of  the  right  to  vote,  and  are 
not  violative  of  the  constitutional  provision 
that  all  elections  shall  be  free,  and  there  shall 
be  no  hindrance  or  impediment  to  the  right  of 
a  voter  to  exercise  the  elective  franchise.  Orr 
V.  Bailey  (1899;  Neb.)  80  N.  W.  495. 

The  court  distinguishes  the  case  of  Moyer  v. 
Van  de  Vanter  (1895)  12  Wash.  377,  29  L.  E. 
A.  670,  41  Pac.  60,  which  held  that  the  provi- 
sion of  i  891,  Wash.  Oen.  Stat.,  that  any  bal- 
lot which  is  not  Indorsed  with  the  initials  of 
any  Inspector  or  election  Judge  shall  not  be 
counted.  Is  unconstitutional  as  depriving  the 
▼oter,  without  fault  on  his  part,  of  the  right 
guaranteed  by  the  Constitution  to  vote  at  all 
elections. 

The  ground  of  distinction  was  that  in  the 
Nebraska  case  the  voter  was  charged  with  a 
duty  which  would  disclose  the  absence  of  the 
5>ioper  Indorsement,   while   In  the  Washington 
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case  there  was  nothing  to  show  that  he  was  so 
charged,  or  that  anyone  but  the  official  had  any 
duty  with  respect  to  the  indorsements. 

It  has  been  held,  however,  that  the  provi- 
sion of  a  statute  requiring  the  numbering  of 
ballots  and  the  placing  of  the  same  number 
opposite  the  name  of  the  voter  on  the  poll  list 
so  as  to  permit  of  Identification  In  case  of  a 
contest  is  invalid,  as  It  violates  the  provision 
of  the  Utah  Constitution,  that  all  elections  shall 
be  by  secret  ballot.  Ritchie  v.  Richards  (1896) 
14  Utah,  346,  47  Pac.  670. 

In  regard  to  the  construction  of  the  law,  it 
Is  said  in  Pennington  v.  Hare  (1895)  60  Minn. 
146.  62  N.  W.  116,  that  there  is  a  clear  distinc- 
tion between  the  provisions  and  prohibitions  In 
election  laws  which  are  personal  to  the  elector, 
if  be  violates  which,  It  is  his  own  fault,  and 
those  which  apply  to  executive  officers  over 
whose  conduct  he  has  no  control,  the  former 
being  generally  mandatory  and  the  latter  di- 
rectory, unless  otherwise  expressly  or  by  neces- 
sary Implication  so  declared  by  statute. 

In  Jones  v.  State  cw  rel.  Wilson  (1899;  Ind.) 
55  N.  E.  220,  it  is  said  that  the  purpose  of  all 
the  election  laws  Is  to  secure  electors  the  cor- 
rect expression  of  their  choice  in  the  selection 
of  public  servants,  and  that  irregularities  on 
the  part  of  election  officers,  not  going  to  the 
time  or  place  or  other  vital  matter  of  the  elec- 
tion, or  their  omission  of  acts  not  declared  to 
be  essential  to  the  validity  of  the  election,  are 
to  be  held  directory  only  In  support  of  the  vot- 
er's right  to  have  his  ballot  counted  as  cast. 

The  Maine  statute,  requiring  ballots  to  be 
marked  by  a  cross  in  the  appropriate  margin 
or  place  opposite  and  to  the  right  of  the  candi- 
date, or  opposite  and  to  the  right  of  a  party 
designation,  Is  mandatory,  and  requires  a  sut>- 
stantlai  compliance  therewith  as  to  the  form 
and  location  of  such  mark.  Curran  v.  Clayton 
(1893)  86  Me.  42,  29  Atl.  930. 

In  the  election  contest  of  Glenn  v.  Wight* 
man,  referred  to  in  56  Kan.  10,  in  the  opinion 
to  Taylor  v.  BIcakley  (1895)  55  Kan.  1,  28  L. 
R.  A.  683.  39  Pac.  1045,  it  is  said  in  the  report 
of  the  election  committee,  which  was  adopted 
by  the  legislature  without  dissent,  that  the 
great  Innovation  upon  the  prior  law.  made  by 
the  Australian  ballot,  is  that  the  intention  of 
the  voter  shall  be  ascertained  by  the  applica- 
tion to  the  ballot  of  the  directions  contained  in 
the  statute,  and  the  provisions  of  the  statute 
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The  court  erred  in  refusing  to  receive  evi- 
dence offered  by  contestee  to  show  that  at 
Keeley's  Landing  and  Crump  precincts  the 
Democratic  judges  of  election  entered  the 
^booths  and  assisted  voters  named  in  the 
.preparation  of  the  ballots. 

Hall  v.  Schoenecke,  128  Mo.  661,  31  S.  W, 
V7  i  Major  v.  Barker,  99  Ky.  306,  36  S.  W. 
043;  People  ex  rel.  Nichols  v.  Onondaga 
Oounty  CanvasaerSf  129  N.  Y.  395,  14  L.  R. 
A.  624,  29  N.  E.  327 ;  Woodward  v.  Saraona, 
L.  R.   10  C.  P.  733. 

The  intention  of  the  several  electors  cast- 
ing the  48  rejected  ballots  to  vote  for  con- 
testee is  clear,  and  should  not  be  defeated  by 
their  failure  to  properly  designate  their 
choice  for  sheriff. 

Gumm  v.  Buhhard,  97  Mo.  311,  11  S.  W. 
61;  Lankford  v.  Gehhart,  130  Mo.  621,  32 
S.  W.  1127;  Kreitz  v.  Behrenameyer,  125  111. 


141,  17  N.  £.  232;  Blatikinahip  v.  laraH.  132 
III.  514,  24  N.  E.  616;  State  ea  rel.  Steama 
V.  Foxtoorthy,  29  Neb.  341,  45  N.  W.  632; 
Wimmer  v.  Eaton,  72  Iowa,  374,  34  N.  W. 
170;  Broton  v.  McCullom,  76  Iowa,  479,  41 
N.  W.  197. 

The  section  of  the  statute  in  reference  to 
the  marking  of  ballots  is  purely  directory; 
it  nowhere  provides  that  a  ballot  not  pre- 
pared as  directed'  shall  not  be  counted. 

Sess.  Acts  1893,  I  3;  Hall  v.  Schoenecke, 
128  Mo.  661,  31  S.  W.  97;  Lankford  v.  Geb- 
hart,  130  Mo.  621,  32  S.  W.  1127. 

Mesara.  J.  W.  I<imbai&s]&  and  W.  H. 
Miller,  for  respondent: 

Ballots  marked  rejected  are  presumed  to 
have  been  properly  rejected,  and  the  burden 
of  proof  is  on  the  party  claiming  that  they 
were  illegally  rejected.  • 

ZeUer  v.  Chapman,  54  Mo.  502. 


directing  the  manner  In  which  the  voter  shall 
express  his  choice  are  mandatory. 

In  Jones  v.  State  ex  rel.  Wilson  (1899;  Ind.) 
55  N.  B.  229,  it  Is  said  that  all  provisions  of 
the  election  law  are  mandatory  If  enforcement 
is  sought  before  election  In  a  direct  proceeding 
for  that  purpose ;  but  after  election  all  should 
be  held  directory  only  in  support  of  the  result, 
unless  of  a  character  to  effect  an  obstruction 
to  the  free  and  intelligent  casting  of  the  vote 
or  to  the  ascertainment  of  the  result,  or  unless 
the  provisions  affect  an  essential  element  of  the 
election,  or  unless  it  is  expressly  declared  by 
the  statute  that  the  particular  act  is  essential 
to  the  validity  of  the  election,  or  that  Us  omis- 
sion shall  render  it  void. 

The  Illinois  election  law,  requiring  ballots 
to  be  marked  with  a  cross  In  the  appropriate 
margin  or  place.  Is  only  directory,  and  not 
mandatory ;  and  if  the  voter's  intention  can  be 
gathered  from  his  ballot  without  laying  down 
a  rule  which  may  lead  to  the  destruction  of  its 
secrecy,  such  Intention  should  be  given  effect. 
Parker  v.  Orr  (1805)  158  111.  609,  30  L.  B.  A. 
227,  41  N.  E.  1002. 

In  Jennings  v.  Brown  (1896)  114  Cal.  807, 
84  L.  R.  A.  45,  46  Pac.  77,  It  is  said  that  while 
the  provisions  of  the  election  laws  are  manda- 
tory they  should  be  liberally  construed. 

The  intention  of  the  voter  when  not  in  viola- 
tion of  the  election  law  should  govern  If  that 
intent  is  made  apparent  by  the  ballot  itself. 
lie  Election  in  20lh  Ward  No.  2  (1894)  8  Pa. 
Dist.  R.  120. 

The  Indiana  statute  prescribing  the  manner 
of  marking  or  stamping  ballots,  and  forbidding 
the  counting  of  any  ballot  bearing  dtstinguieh- 
ing  marks  or  mutilations.  Is  mandatory,  and 
not  merely  directory.  Sego  v.  Stoddard  (1893) 
136  Ind.  297,  22  L.  R.  A.  468,  36  N.  E.  204; 
Sego  V.  State  ew  rel.  Stoddard  (1894)  186  Ind. 
700.  36  N.  E.  208. 

The  provision  of  the  Illinois  ballot  law  of 
1891,  that  if  a  voter  marks  more  names  than 
there  are  persons  to  be  elected  to  an  office,  or 
if  for  any  reason  it  is  impossible  to  determine 
his  choice  for  any  office  to  be  filled,  his  ballot 
shall  not  be  counted  for  that  office,  means  that 
if  the  voter's  choice  can  be  ascertained  from  his 
ballot  It  shall  be  counted  If  It  can  be  done  con- 
sistently with  the  other  provisions  and  the  ob- 
ject of  the  act,  and  does  not  change  the  rule 
that  the  voter  shall  not  be  deprived  of  his  right 
to  vote  through  mere  inadvertence,  mistake,  or 
ignorance.  If  an  honest  intention  can  be  ascer- 
tained from  his  ballot.  Parker  v.  Orr  (1895) 
158  111.  609,  30  L.  R.  A.  227.  41  N.  B.  1002. 

In  Ilehi  V.  Guion  (1900:  Mo.)  55  S.  W.  1024. 
It  Is  said  that  a  statute  requiring  the  judges  of 
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election  to  write  their  names  or  Initials  on  the 
back  of  each  ballot  with  Ink  or  Indelible  pencil 
before  delivering  it  to  the  voter,  Is  not  manda- 
tory in  the  sense  that  the  elector  is  to  be  de- 
prived of  his  franchise  and  the  candidate  of  a 
vote  otherwise  lawful  unless  its  terms  have 
t>een  literally  complied  with,  nor  as  but  mer^y 
directory  In  the  sense  that  It  may  with  Impun- 
ity be  disregarded  by  the  election  officers ;  but 
the  purpose,  which  is  to  secure  the  return  to 
the  Judges  of  the  same  paper  given  to  tbe  Toter. 
should  control. 

II.  O^ldal  marka. 

a.  Genena  rule. 

As  Indicated  by  the  decisions  supra,  the  Ib- 
cllnation  of  the  courts  Is  to  hold  that  failure 
by  the  officials  to  comply  strictly  with  the  pro- 
visions of  the  law  in  reference  to  the  prepara- 
tion of  the  ballot  for  the  voter  will  not  render 
the  ballot  void,  unless,  as  in  Slatmaxcer  v. 
Phillips,  the  statute  so  requires  it.  or  unless 
a  count  of  the  ballots  notwithstanding  such 
failure  will  Interfere  with  some  of  the  funda- 
mental principles  of  a  pure  and  secret  ballot. 

b.  Printer's  marks. 

Blurred  ink  marks  as  If  made  with  a  print- 
er's quad  on  ballots  do  not  require  their  rejec- 
tion in  the  absence  of  any  proof  that  they  were 
marked  for  identification,  as  such  marks  by 
themselves  are  as  consistent  with  mistake  as 
design.  People  ew  rel.  Hasbrouck  v.  Dutchess 
County  Supers.  (1892)  135  N.  Y.  522,  82  N.  E. 
242. 

Ballots  on  which  marks  are  accidentally 
caused  in  printing  should  be  counted.  State 
ex  rel.  Phelan  v.  Walsh  (1892)  62  Conn.  260, 
17  L.  B.  A.  364,  25  Atl.  1. 

c.  Failure  to  indorse  'baUot. 

The  absence  of  the  official  mark  from  a  bal- 
lot marked  by  the  voter  does  not .  vitiate  It, 
where,  in  delivering  the  ballot  to  the  voter,  two 
were  inadvertently  torn  from  the  block  together 
the  official  mark  placed  on  the  back  of  the  up- 
per one  only,  and  the  voter's  mark  made  on  the 
face  of  the  lower  one.  Dionne  v.  Gagnon 
(1883)  9  Quebec  L.  R.  20,  Wlgmore,  p.  195. 

The  omission  from  a  few  ballots  of  the  signsp 
ture  of  the  election  officer,  the  ballots  being 
numbered  as  required  by  law,  does  not  inval- 
idate the  election,  as  his  signature  was  not  es- 
sential. Re  Uoyd  (Victoria.  1867)  5  W.  W.  ft 
A'B.    (L)   226,  Wlgmore,  p.  195. 

Ballots  not  marked  with  the  initials  of  the 
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The  court  committed  no  error  in  refusing 
to  disfranchise  the  various  voters  so  chal- 
lenged by  contestee,  because  of  a  failure  on 
the  part  of  the  election  judges  to  perfosm  a 
statutory  duty,  there  having  been  no  charges 
of  fraud  made  in  the  notice  served,  nor,  for 
that  matter,  at  the  trial. 

Bowers  v.  Smith,  111  Mo.  45,  16  L.  R.  A. 
764,  20  S.  W.  101. 

Statutes  regulating  elections  should  be 
given  such  constructions  as  will  secure  more 
firmly  the  rights  of  electors  conferred  by  the 
Constitution  and  express  more  accurately  the 
will  of  the  people^  and  not  such  as  to  allow 
statutoi-y  regulations  to  be  so  applied  as  to 
endanger  the  right  of  suffrage  by  putting  the 
result  within  the  control  of  ignorant,  care- 
less, or  dishonest  officials,  and  beyond  the 
reach  of  the  courts  or  the  people. 

Whipley  v.  McKune,  12  Gal.  362;  Fowler 


v.  State  ew  rel.  George,  68  Tex.  30,  3  6.  W. 
265;  Cooley,  Const.  Lim.  §§  612,  771;  Bow- 
ers V.  Smithy  111  Mo.  45,  16  L.  R.  A.  754, 
20  S.  W.  101;  Hall  v.  Schoenecke,  128  Mo. 
668,  31  S.  W.  97;  Hanscom  v.  Utate  ex  rel. 
Lockhart,  10  Tex.  Civ.  App.  638,  31  S.  W. 
547 ;  Rev.  Stat.  1880,  §  4784,  as  amended  in 
acts  1891,  p.  134. 

All  those  ballots  upon  which  the  ''Inde- 
pendent Ticket"  was  not  erased  were  pro\>- 
erly  rejected,  because  the  voting  was  not 
done  in  the  manner  prescribed  by  statute, 
not  being  in  one  group. 

Rev.  Stat.  1889,  §  4773,  as  amended  in  acts 
1891,  p.  135. 

The  court  committed  no  error  in  holding 
that  Nelson  and  Payne,  the  two  students  at 
Southeast  Missouri  Normal  School,  were 
competent  and  qualified  voters,  the  question 
of  their  residence  being  one  of  fact. 


election  ofiicer  are  not  invalidated  thereby, 
where  the  Irregularity  occurred  on  all  ballots 
at  the  polling  place  where  they  were  cast,  with- 
out reference  to  a  particular  candidacy,  and  was 
evidently  the  result  merely  of  the  election  offl- 
cer's  Ignorance.  Bo  parte  Tremblay  (1887)  18 
Quebec  L.  R.  64,  Wigmore,  p.  195. 

The  mere  fact  that  the  Judges  of  elections 
failed  to  indorse  ballots  with  their  names  or 
Initials,  or  indorse  them  in  pencil  not  indelible, 
or  that  part  only  of  the  Judges  indorsed  them, 
does  not  require  the.  rejection  from  the  count  of 
such  ballots  received  and  deposited  by  the 
Judges  under  the  Missouri  statute  providing 
that  each  ballot  shall  be  indorsed  with  the 
names  or  initials  of  all  the  Judges  of  election 
with  ink  or  indelible  pencil  before  delivery  to 
the  voter,  the  purpose  of  which  is  to  secure  the 
return  to  the  Judges  of  the  same  paper  deliv- 
ered to  the  voter,  where  the  statute  does  not 
expressly  declare  that  ballots  not  so  indorsed 
shall  not  be  counted,  but  only  that  the  Judges 
shall  not  deposit  them.  Hehl  v.  Gulon  (1900; 
Mo.)   55  8.  W.  1024. 

The  absence  of  the  election  officer's  initials 
does  not  vitiate  the  ballot,  the  statute  not  ex- 
pressly creating  such  a  cause  of  invalidity. 
White  V.  Mackensie  (1875)  20  Lower  Can.  Jur. 
22,  Wigmore,  p.  195:  Grant  v.  McCallum 
(1876)  12  Can.  L.  J.  118,  Wigmore.  p.  105. 

The  requirement  of  the  Missouri  statute,  that 
no  Judge  of  election  shall  deposit  any  ballot 
upon  the  back  of  which  the  names  or  initials  of 
the  Judges  do  not  appear,  is  mandatory,  and 
ballots  indorsed  with  the  name  or  initials  of 
only  one  Judge  of  election  are  Invalid,  and  can- 
not be  counted.  McKay  v.  Miner  (1900;  Mo.) 
55  B.  W.  866. 

A  ballot  not  t)earing  the  indorsement  of  the 
Judges  of  election  cannot  be  counted  under  the 
Iowa  statutes,  providing  that  one  of  the  Judges 
shall  give  to  the  voter  one  ballot,  on  the  back 
of  which  such  Judge  shall  indorse  his  initials 
in  such  a  manner  that  they  may  be  seen  when 
the  ballot  is  properly  folded,  and  that  no  ballot 
without  the  ofRcial  indorsc^ment  shall  be  al- 
lowed to  be  deposited  in  the  ballot  box,  and 
none  but  ballots  provided  in  accordance  with 
the  provisions  of  the  act  shall  be  counted.  Kel- 
so V.  Wright  (1900;  Iowa)  81  N.  W.  805. 

A  ballot  not  bearing  the  initials  of  the  elec- 
tion officer  is  invalid  unless  clear  proof  of  its 
genuineness  is  given.  DIonne  v.  Gagnon 
(1883)  9  Quebec  L.  R.  20,  Wigmore,  p.  195. 

The  provision  of  f  525  of  the  North  Dakota 
Revised  Codes,  that  In  the  canvass  of  votes 
any  ballot  which  Is  not  Indorsed  as  provided  by 
the  official  stamp  and  the  Initials  of  an  inspec- 
tor or  Judge  of  elections,  shall  be  void,  and  shall 
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not  be  counted,  is  mandatory,  and  requires  the 
rejection  of  ballots  not  in  conformity  therewith. 
Miller  V.  Schallern  (1899)  8  N.  D.  895.  79  N. 
W.  865:  Lorin  v.  Seltz  (1S99)  8  N.  D.  404,  79 
N.  W.  869. 

A  ballot  In  an  envelope  not  bearing  the  offi- 
cial  Indorsement  Is  Illegal.     Mallett  v.   Plumb - 
(1891)  60  Conn.  352.  22  Atl.  772. 

The  requirement  of  the  Austrsllan  ballot  law 
adopted  in  Nebraska,  that  the  names  or  signa- 
tures of  two  Judges  of  election  should  be  writ- 
ten on  the  back  of  each  ballot  to  be  used,  and 
that  a  ballot  not  so  indorsed  shall  be  void,  and 
shall  not  be  counted,  is  mandatory,  and  re- 
quires the  rejection  of  ballots  containing  the 
Initials  of  but  one  Judge  of  elections.  Orr  v. 
Bailey  (1899;  Neb.)  80  N.  W.  495:  Mauck  v. 
Brown  (1899;  Neb.)  81  N.  W.  313. 

A  ballot  not  bearing  the  official  Indorsement 
of  the  Judges  of  election  as  required  by  statute 
should  be  rejected.  Kelly  v.  Adams  (1899) 
183  111.  193,  55  N.  E.  837. 

Ballots  not  l)earing  the  official  stamp  are 
properly  rejected.  Hanscom  v.  State  ex  rel, 
Lockhart  (1895)  10  Tex.  Civ.  App.  688,  31  S. 
W.  547. 

The  court  on  a  recount  properly  refuses  to 
count  an  unnumbered  ballot  In  excess  of  the 
number  of  votes  cast  as  shown  by  the  poll  list 
which  the  election  officers  should  have  reject od, 
under  the  statute  providing  that  If  the  ballots 
shall  be  found  to  exceed  the  number  of  names 
entered  on  each  of  the  poll  lists  the  Jud.£;o  of 
election  shall  reject  the  ballots  If  any  be  found 
upon  which  no  number  Is  marked.  Blankinshlp 
V.  Israel   (1890)   132  111.  514,  24  N.  E.  615. 

A  ballot  without  the  official  marks  on  the 
back  is  void.  Haswell  v.  Stewart  (1874)  1 
Ct.  of  Sess.  925,  2  O'Malley  ft  H.  215,  Wigmore, 
p.  195. 

Unnumbered  ballots  found  In  the  ballot  box 
cannot  be  counted.  Hughes's  Election,  3  Lack. 
Jur.  313   (Brightly,  Pa.  Dig.  p.  3396). 

Ballots  cast  at  an  election  under  the  Texas 
act  of  1892  prohibiting  the  marking  of  ballots 
by  the  elector  or  anyone  so  that  they  may  be 
afterwards  Identified,  in  order  to  be  counted 
must  be  numbered  as  required  by  the  statutes 
passed  in  pursuance  of  the  state  Constitution., 
which  provides  that  all  elections  shall  be  by 
ballot,  and  the  legislature  shall  provide  for  the 
numbering  of  tickets,  as  the  act  of  1892  is  in- 
complete in  itself,  and  was  intended  simply  as 
an  additional  means  to  prevent  fraud  and  pre- 
serve the  purity  of  the  ballot,  and  did  not  af- 
fect such  provision.  State  ea  rel.  Barry  v. 
Connor  (1S93)  86  Tex.  138,  23  8.  W.  1103. 
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Hall  v.  Schoenecke,  128  Mo.  668,  31  S.  W. 
97;  Lankford  ▼.  Qehhart,  130  Mo.  622,  32 
S.  W.  1127. 

Gantt,  J.,  deliyered  the  opinion  of  the 
court: 

This  is  a  case  of  contested  election  under 
the  laws  of  this  state  for  the  office  of  col- 
lector of  therevenueof  Gape  Girardeau  coun- 
ty, to  which  appellant,  Flentge,  received  the 
certificate  of  election  at  the  general  election 
held  November  3,  1896,  the  official  count  by 
the  county  clerk  showing  that  appellant  and 
contestee  received  2,449  votes  and  the  con- 
testor  and  respondent  2,440  votes.  The  offi- 
cial ballot  for  said  election  in  said  county 
contained  eight  distinct  tickets,  grouped  un- 
der the  following  different  headings  or  cap- 
tions: "Democratic  Ticket,"  "Republican 
Ticket,"     "People's     Ticket,"    "Prohibition 


Ticket"  (nominated  by  electors),  ^Socialist 
Labor  Ticket"  (nominated  by  electors), 
"Palmer-Btickner  National  Democratic  Tick- 
et" •(nominated  by  electors),  "National 
Ticket"  (nominated  by  electors),  and  "Inde- 
pendent Ticket"  (nominated  by  Sectors). 
Edward  W.  Flentge  was  the  Republican  can- 
didate for  collector,  and  £.  L.  Hope  was  tiie 
nominee  of  both  the  Democratic  party  and 
the  People's  party.  In  the  time  allowed  by 
statute  the  respondent,  Hope,  gave  notice  of 
contest,  assigning  two  grounds:  Firat^  tbat 
twelve  persons  i^^ose  names  were  giv^i,  and 
charged  to  have  voted  for  Flentge,  the  con- 
testee, were  not  legal  voters ;  aieoond,  that  by 
mistake  of  the  election  officers,  forty  votes 
ca«t  for  oontestor,  Hope,  at  Steimd  precinct, 
were  not  counted  for  nim;  and  thereupon  in 
due  time  the  contestee,  Flentge,  served  the 
contestor  with  n<ytice  of  a  counter  contest. 


d.  Erroneous  or  mistaken  marking  of  ballot  &y 

ofjlcial. 

I1ie  stamptng  of  all  tbe  ballots  by  the  elec- 
tion officer  before  tbe  opening  of  the  poles  In 
order  to  save  time,  the  ballots  all  being  kept 
(n  his  postfession  until  the  delivery  of  each  one 
to  the  voters,  although  a  serious  Irregularity, 
does  not  infringe  the  principles  of  the  ballot 
act  80  as  to  render  the  election  Invalid.  Ilam- 
II ton  V.  Police  Comrs.  (187Q)  2  Ct.  of  Sessv  299, 
Wigmore,  p.  196. 

The  vote  of  an  election  precinct  will  not  be 
rejected  because  the  poll  clerks,  instead  of  each 
writing  his  name  on  the  ballots,  by  agreement 
divided  the  ballots  between  them,  and  each 
signed  his  own  name  and  that  of  the  other  clerk 
to  bis  share  of  the  ballots  in  the  presence  of 
each  other  and  of  the  other  election  officers,  as 
such  duty  Is  a  ministerial  one  which  may  be 
delegated,  and  the  signing  is  a  substantial  com- 
pliance with  the  West  Virginia  statute  requir- 
ing each  poll  clerk  to  write  his  name  on  the 
back  of  each  ballot  under  the  printed  words 
"poll  clerks."  (By  divided  court.)  Snodgrass 
V.  Wetzel  County  Ct.  (1897)  44  W.  Va.  66,  29 
N.  W.  10.35. 

The  marking  on  the  ballot  paper  by  the  re- 
turning officer  of  the  dumber  of  the  voter  In 
good  faith  and  with  anxious  desire  to  do  his 
duty,  and  the  subsequent  erasure  of  such  marks 
so  as  to  leave  no  trace  thereof,  with  the  assent 
of  the  agents  of  both  parties,  on  the  closing  of 
the  polls  and  opening  of  the  ballot  boxes,  after 
having  become  satisfled  that  such  marking  was 
Incorrect,  does  not  invalidate  the  election, 
where  the  secrecy  of  the  ballot  was  not  in- 
fringed thereby,— especially  in  view  of  the  pro- 
vision of  i  80  of  the  Dominion  election  act,  de- 
claring that  no  election  shall  be  Invalid  by  rea- 
son of  noncompliance  with  the  provisions  of  the 
act,  If  it  appears  that  the  election  was  con- 
duct^ in  accordance  with  the  principles  laid 
down  in  the  act,  and  that  such  noncompliance 
or  mistake  did  not  affect  the  result  of  the  elec- 
tion. Hawkins  v.  Smith  (1884)  8  Can.  S.  C. 
676. 

Ballots  on  which  the  Initials  of  a  deputy  re- 
turning officer  are  not  put  on  the  back  as  re- 
quired by  statute,  but  on  the  counterfoil,  which 
was  removed  and  destroyed  by  him  before  de- 
positing the  votes,  are  not  Invalidated  thereby, 
as  such  marking  enables  the  deputy  returning 
officer  to  identify  the  ballots  returned  by  the 
voters  as  those  given  out  by  him.  the  sole  pur- 
pose of  the  statutory  provision  being  to  enable 
such  officer  to  so  identify  the  ballots,  and  the 
statute  not  requiring  the  rejection  of  ballots 
ool  Initialed,  but  only  of  ballots  not  supplied 
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by  the  officer.     Jenkins  v.   Brecken    (188S>    7 
Can.  S.  C.  247. 

Ballots  marked  with  the  initial  of  tbe  re- 
turning officer  on  the  counterfoil.  Instead  of  on 
the  back  of  the  ballot,  are  valid,  as  such  mark- 
ing serves  the  purpose  of  the  statute  to  identify 
the  ballots  returned  by  the  voters  as  the  same 
ballots  given  out  by  the  officer.  Hawkins  v. 
Smith  (1884)  8  Can.  8.  C.  676. 

A  ballot  marked  with  the  tnitlals  of  two  elec- 
tion judges  of  the  same  political  party  in  ignor- 
ance of,  and  without  wllfnl  disregard  of,  the 
requirements  of  I  51  of  the  Minnesota  election 
law  of  1891,  that  two  of  the  Judges  of  opposite 
political  parties  shall  place  their  initials  on  the 
back  of  all  ballots  before  they  are  used  by  the 
voter,  should  be  counted,  as  the  statute  is  sim- 
ply directory  in  view  of  the  omission  of  the 
words  "of  the  same  political  party"  from  {  56. 
providing  that  no  ballot  which  has  not  the  ini- 
tials of  two  of  the  election  judges  on  the  back 
shall  be  placed  in  the  box.  State  ex  rel.  Braley 
V.  Gay  (1894)  59  Minn.  6.  60  N.  W.  676. 

The  fact  that  tbe  stamp  required  to  be  placed 
on  the  back  of  official  ballots  was  not  placed 
thereon  before  they  were  delivered  to  the  elect- 
or, but  was  done  when  they  were  returned  to  be 
deposited  in  the  ballot  box,  was  but  an  Irregu- 
larity which  could  not  vitiate  them  In  the  ab- 
sence of  any  fraud.  Moyer  v.  Van  de  Vanter 
(1895)  12  Wash.  877,  29  L.  B.  A.  670,  41  Pao. 
60. 

The  writing  of  the  Initials  of  the  poll  clerks 
upon  the  outer  upper  rlghthand  comer  of  each 
ballot  before  it  was  delivered  to  the  voter.  In- 
stead of  upon  the  outer  lower  left-hand  cor- 
ner, does  not  nullify  the  election.  Jones  v. 
State  ex  rel.  Wilson  (1899 ;  Ind.)  56  N.  B.  229. 

Ballots  properly  marked  with  a  cross  cannot 
be  rejected  because  of  indorsements  made  by 
the  election  officer  on  the  back  thereof  after 
they  were  delivered  to  them  by  the  voters  and 
before  they  were  placed  in  the  ballot  box,  to 
the  effect  that  they  were  objected  to  and  sworn 
in,  and  without  participation  therein  by  the 
voter,  on  the  ground  that  such  indorsement 
might  serve  as  a  distinguishing  mark.  6111  v. 
Shurtieff  (1899)   188  111.  440.  66  N.  E.  164. 

Ballots  marked  with  the  initials  of  an  elec- 
tion inspector  In  the  lower  right-hand  comer 
Instead  of  in  the  upper  left-hand  comer,  as  re- 
quired by  The  Michigan  statute,  shonld  not  be 
rejected  on  a  recount  by  the  board  of  canvass- 
ers, although  the  statute  further  provides  that 
in  the  canvass  of  votes  any  ballots  not  Indorsed 
with  the  initials  of  the  inspector  as  provided, 
and  any  ballots  bearing  any  dlstlnguishins 
mark  or  mutilation  shall  be  void,  and  shall  not 
be  counted,  where  they  were  so  marked  by  mis 
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the  grounds  of  which  are:  (1)  That  twen- 
ty-t£ree  persouB,  named,  who  TOted  for  re- 
spondent, were  not  legal  voters.  X2)  That 
at  fourteen  specified  precincts  a  certain  num- 
ber of  legal  and  valid  ballots  cast  for  appel- 
ant were  unlawfully  rejected,  and  not  count- 
ed for  him.  (3)  That  the  judges  of  election 
unlawfully  failed  to  count  forty-one  votes 
cast  for  him  at  Steimel  precinct.  (4)  That 
the  ballots  of  Kobert  Foster  and  others 
(twenty-six  in  number),  ca«t  and  counted 
for  respondent  at  Neeley's  Landing  precinct, 
were  illegal  and  void,  because  the  Democratic 
judge  of  election  entered  the  booths,  and  as- 
sisted in  the  preparation  of  said  ballots.  ( 6 ) 
That  the  ballots  of  W.  F.  Points  and  others 
(sizly  in  number),  cast  and  counted  for  re- 
spondent at  Burfordsville  precinct^  were  il- 
legal and  void,  because  prepared  by  the 
judges  of  election  without  oath  being  first 

take  of  the  inspector,  were  counted  without  pro- 
test from  any  source,  and  the  ballots  when 
folded  could  not  be  told  from  a  folded  ballot 
with  the  Initials  In  the  upper  right-hand  coimer, 
B8  the  provision  as  to  the  exact  location  of  such 
initials  Is  directory.  Homing  ▼.  Burgess 
(1898)   119  Mich.  51,  77  N.  W.  446. 

A  ballot  bearing  the  same  number  as  another 
ballot  one  number  higher  or  lower  than  the 
number  opposite  the  name  of  the  voter  of  such 
dnpllcate  ballot  on  the  poll  lists  should  be 
counted  where  It  is  identified  by  the  voter  who 
cast  it,  and  there  is  no  ballot  in  the  box  corre- 
sponding to  his  number  on  the  poll  lists  which 
number  is  the  one  required  to  be  placed  by  the 
election  offlcers  upon  the  ballot,  as  such  statu- 
tory requirement  is  directory,  and  does  not  re- 
quire the  disfranchisement  of  a  voter  because 
of  a  mistalce  of  the  election  officer.  Blankin- 
Bhlp  V.  Israel  (1890)  182  III.  614.  24  N.  B.  616. 

The  fact  that  a  ballot  was  marked  with  a  re- 
strictive indorsement  instead  of  a  general  in- 
dorsement, as  required  by  the  Oregon  election 
If>T  if  the  voter  Is  qualified  to  vote  for  county 
^'^rs,  does  not  prevent  its  being  counted  for 

anty  candidates  properly  marked  thereon, 
where  the  ballot  was  placed  in  the  general  box, 
and  not  In  the  box  in  which  ballots  so  restrict- 
Ively  indorsed  are  required  by  statute  to  be 
placed.  Van  Winkle  v.  Crabtree  (1899)  34  Or. 
462.  65  Pac.  831. 

A  ballot  bearing  a  number  which  appears  to 
be  193  should  be  counted  as  the  ballot  of  a 
voter  whose  number  on  the  poll  list  is  561. 
which  is  the  number  required  by  statute  to  be 
placed  on  his  ballot  by  the  election  ofilcers, 
where  no  ballot  is  to  be  found  in  the  box  corre- 
sponding with  his  number  on  the  poll  list,  and 
all  other  ballots  have  been  accoimted  for,  as 
such  statutory  requirement  is  directory,  and 
does  not  require  the  disfranchisement  of  the 
voter  for  a  mistake  of  the  election  oflSlcers. 
Blankinshlp  v.  Israel  (1890)  132  III.  514.  24 
N.  E.  615. 

That  part  of  the  ballots  cast  were  marked 
with  too  high  numbers  does  not  render  void 
other  ballots  numbered  in  conformity  to  the 
statute,  so  as  to  invalidate  the  election.  Peo- 
ple ea  rel.  Bradshaw  v.  Bidelman  (1893)  69 
Hun,  696,  23  N.  Y.  Supp.  954. 

Ballots  marked  with  the  same  number  should 
be  counted  under  the  Texas  Revised  Statutes 
requiring  each  ballot  to  be  numbered  to  corre- 
spond with  the  voter's  number  on  the  poll  list, 
and  declaring  that  no  ballot  not  numbered  shall 
be  counted,  where  It  does  not  appear  that  there 
were  not  two  names  upon  the  poll  list  in  each 
case  having  the  same  number.     Gray  v.  State 
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made  by  the  electors  as  to  their  inability 
to  read  or  write,  etc.  (6)  That  the  ballots 
of  Ed.  Turner  and  William  Welch,  cast  and 
counted  for  respondent  at  the  courthouse 
precinct,  were  illegal  and  void,  because  pre- 
pared by  the  judges  witiiout  an  oath  of  dis- 
ability on  the  part  of  the  electors.  (7) 
That  the  ballots  of  Hy.  Penturf  and  others 
(seventy  in  number),  cast  and  counted  for 
respondent  at  Crump  precinct,  were  illegal 
and  void,  because  prepared  by  the  judges  of 
election  without  an  oath  of  disability  by  the 
electors,  and  because  the  Democratic  judge 
of  election  entered  the  booths,  and  assisted 
in  the  preparation  of  the  ballots.  At  vari- 
ous precincts  in  the  county  the  election  offi- 
cers refused  to  count  and  rejected  those  bal- 
lots which  contained  two  groups  un- 
scratched.  Thus  those  in  which  the  Demo- 
cratic or  Republican  group  and  the  Inde- 
ed? rel.  Langham  (1899)  92  Tex.  896,  49  S.  W. 
217. 

A  ballot  marked  with  a  blue  pencil  mark 
through  the  number  on  It  Is  properly  counted, 
where  such  number  corresponds  with  the  poll 
list,  and  there  is  no  other  ballot  which  had  on 
it  that  number.  Hansbom  v.  State  ex  rcl.  Lock- 
hart  (1895)  10  Tex.  Civ.  App.  638.  31  S.  W. 
547. 

That  a  ballot  bears  an  additional  number  to 
the  one  which  corresponds  with  the  poll  list, 
thus  identifying  It  as  the  proper  number,  does 
not  require  Its  rejection.     IhM. 

That  ballots  indorsed  with  the  initials  of 
Judges,  which,  though  they  are  not  required, 
are  not  prohibited,  are  also  Indorsed  by  election 
offlcers  with  the  words  "voted,"  "sworn,"  "lost 
certificate,"  or  "duplicate."  or  with  pencil 
marks  or  numbers  after  the  ballot  has  left  the 
voter's  hands.  Is  not  ground  for  rejection  of  the 
ballot  when  not  done  for  the  purpose  of  dis- 
tinguishing the  ballot  from  others,  and  there  is 
no  express  provision  requiring  their  rejection 
therefor.     Ihid. 

Ballots  numbered,  without  the  knowledge  of 
the  electors  casting  them,  by  the  election  Judges 
by  reason  of  a  misunderstanding  of  the  law  on 
their  part,  are  properly  counted  for  the  respec- 
tive parties.  Pennington  v.  Hare  (1895)  60 
Minn.  146,  62  N.  W.  116. 

Official  ballots  of  one  political  party,  cast  In 
certain  election  districts  and  bearing  the  offi- 
cial indorsement  for  other  districts  because  de- 
livered to  the  wrong  districts  by  the  county 
clerk,  cannot  be  counted,  as  such  ballots  are  not 
properly  indorsed  and  are  readily  distlngufsh- 
able  by  reason  of  such  Indorsements  from  other 
ballots  cast  in  the  same  districts  within  the 
New  York  ballot  reform  act,  the  object  of  which 
was  the  enforcement  of  the  secrecy  of  the  bal- 
lot, and  which  provided  that  no  ballot  should 
be  deposited  not  properly  Indorsed  or  which  has 
any  distinguishing  marks  on  the  outside  there- 
of, and  that  no  ballot  not  bearing  the  official 
Indorsement  shall  be  counted  except  in  certain 
cases,  although  it  results  in  the  disfranchise- 
ment of  many  voters.  People  ex  rel.  Nichols 
V.  Onondaga  County  Canvassers  (1891)  129  N. 
Y.  395,  14  L.  R.  A.  624,  29  N.  B.  827. 

Ballots  cast  In  one  voting  precinct  having  an 
official  indorsement  for  another  precinct  are 
properly  rejected  under  the  New  Jersey  ballot 
reform  law  providing  that  if  any  ballot  shall 
have  on  its  back  any  designation  other  than 
permitted  thereby,  whereby  it  may  be  distin- 
guished from  other  ballots  cast  at  that  elec- 
tion. It  shall  be  void,  as.  If  that  law  as  amended 
prescribes  a  designation  which  does  not  Include 
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pendent  group  were,  neither,  scratched. 
This  action  forms  the  basis  of  the  second 
ground  of  contest  in  the  counter  contest  of 
the  appellant,  Flentge.  Copies  of  the  offi- 
cial ballot  and  of  the  rejected  ballota  ac- 
company this  statement.  On  the  application 
of  the  contestor,  Hope,  there  was  a  recount 
by  the  county  clerk  of  the  ballots  cast  at 
Steimel  precinct,  and,  on  the  application  of 
contestee,  a  recount  of  all  the  precincts. 
The  county  clerk  made  separate  certificates 
under  the  two  orders.  At  the  January 
term,  1897,  a  trial  was  had,  and  a  judgment 
rendered  in  favor  of  the  contestor,  Hope,  the 
court  finding  that  he  had  received  a  major- 
ity of  twelve  votes.  A  motion  for  new  trial 
was  made  and  overruled,  and  an  appeal  taken 
to  this  court. 

Upon  the  record  in  the  cause,  appellant, 
Flentge,  submits   for    review   the  following 


points:  (1)  The  act  of  the  court  in  over- 
ruling the  motion  for  a  recount  of  the  votes 
at  Friedheim  and  Appleton  precincts.  (2) 
The  ruling  on  the  vote  of  Robert  Buelte* 
mann.  ( 3 )  The  ruling  on  the  votes  of  A.  N. 
Payne  and  £.  W.  Nelson.  (4)  The  refusal 
of  the  court  to  count  for  him  the  forty-eight 
rejected  ballots.  (5)  The  refusal  of  the 
court  to  receive  evidence  to  prove  that  the 
judges  entered  the  booths  to  assist  in  mak- 
ing ballots  cast  for  contestor.  (6)  The  re- 
fusal of  the  court  to  permit  proof  of  ballots 
cast  for  contestor  having  been  marked  by  the 
election  judges  without  requiring  from  the 
electors  an  oath  of  disability. 

1.  For  a  proper  appreciation  of  the  first 
assignment  it  will  be  necessary  to  recite  the 
substantial  facts  in  full.  The  certificate  of 
the  county  clerk  made  in  obedience  to  the 
writ  obtained  by  the  contestee  recited  a  re- 


votlng  precincts  such  Indorsement  Is  not  per- 
mitted by  it,  and  if  the  law  does  prescribe  the 
designation  of  voting  precincts,  the  Indorse- 
ment is  one  which  could  and  might  plainly  dis- 
tinguish such  ballot  from  other  ballots  cast  at 
the  same  election.  LIpplncott  v.  Felton  (1808) 
61  N.  J.  L.  291,  39  Atl.  646. 

The  word  "excise"  not  being  the  legaJ  offi- 
cial indorsement  of  a  ballot  ror  town  purposes, 
excise  ballots  used  for  other  town  purposes  by 
pasting  in  the  names  of  candidates  therefor 
should  not  be  counted,  as  they  do  not  contain 
the  proper  legal  Indorsement  of  town  ballots, 
which  was  an  essential  feature  under  the  New 
York  ballot  reform  law  of  1890  as  amended 
In  1891.  providing  that  no  ballot  that  has  not 
the  printed  official  Indorsement  shall  be 
counted.  People  ex  rel.  Sherman  v.  Person 
(1892)  64  Hun,  327.  19  N.  Y.  Supp.  297. 

Official  ballots,  invalid  because  bearing  the 
Indorsement  for  districts  other  than  those  in 
which  they  are  voted,  cannot  be  considered  as 
unofficial  ballots  within  the  New  York  ballot 
reform  act  permitting  the  use  and  counting  of 
onofflcial  ballots  where  the  official  ballots  have 
not  been  delivered  In  time  or  have  been  de- 
stroyed or  stolen  since  delivery.  People  ex  rel. 
Nichols  V.  Onondaga  County  Canvassers  (1891) 
129  N.  Y.  395»  14  L.  R.  A.  624.  29  N.  B.  327. 

As  the  use  of  ballots  officially  Indorsed  "ex- 
cise** to  vote  for  other  town  offices  instead  of 
the  properly  indorsed  "town"  ballots,  would  fur- 
nish an  easy  means  of  identification  and  de- 
stroy the  secrecy  contemplated  by  the  New 
York  ballot  reform  law,  ballots  so  used  by  past- 
ing the  names  of  other  town  candidates  thereon 
should  not  be  counted.  People  ex  rel.  Sherman 
V.  Person  (1892)  64  Hun,  327,  19  N.  Y.  Supp. 
297. 

The  writing  of  the  name  of  the  voter  upon 
the  back  of  bis  ballot  is  a  marking  for  Identifi- 
cation in  clear  violation  of  the  Minnesota  elec- 
tion law.  which  provides  that  no  voter  shall 
divulge  to  anyone  within  the  polling  place  the 
name  of  any  candidate  for  whom  he  Intends  to 
vote  or  has  voted,  requiring  their  rejection. 
Pennington  v.  Hare  (1895)  60  Minn.  146,  62 
N.  W.  116. 

The  writing  of  the  voter's  name  upon  the 
back  of  a  ballot.  It  not  appearing  by  whom  it 
was  written  or  that  it  was  done  for  the  purpose 
of  identification,  or  that  the  ballot  was  folded 
so  that  the  name  could  be  seen,  does  not  re- 
quire the  rejection  of  the  ballot  under  the  Mis- 
souri election  law  of  1S91  providing  that  two 
of  the  Judges  of  election  shall  write  their  names 
or  initials  on  the  back  of  ballots  furnished  vot- 
ers, and  that  no  other  writing  shall  be  on  the 
hack  except:  the  number  of  the  ballot,  as  that 
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provision  refers  to  the  time  the  ballot  Is  deliv- 
ered to  the  voter,  and  should  only  be  considered 
as  giving  direction  to  the  election  officers  In  re- 
spect to  the  discharge  of  their  duty,  and  Is  not 
mandatory  upon  the  voter.  Lankford  v.  Geb 
hart  (1895)  130  Mo.  621,  82  8.  W.  1127. 

Marking  the  voter's  number  on  the  ballots 
when  given  oat  by  the  officer  makes  them  void, 
under  a  statute  prohibiting  marks  by  which 
they  can  be  identified.  Aylesworth  v.  White. 
Hodglns,  Elect.  Caa  764,  10  Am.  ft  Eng.  Bnc. 
Law,  2d  ed.  p.  716. 

e.  Correction  of  errort. 

Ballots  on  which  the  election  jndges  change 
the  Initials  of  a  candidate  solely  for  the  par- 
pose  of  correcting  a  mistake  therein  do  not 
thereby  lose  their  character  of  official  ballota 
so  as  to  require  the  rejection  of  the  vote  of  the 
township  in  which  they  were  need.  Cook  v. 
Fisher  (1896)   100  Iowa.  27,  69  N.  W.  264. 

Ballots  on  which  the  judges  of  election  have 
changed  the  Initials  of  a  candidate  for  the  sole 
purpose  of  correcting  a  mistake  therein  do  not 
contain  identifying  marks  requiring  their  rejec- 
tion.    Ibid. 

The  striking  out  with  Ink  of  an  unnecessary 
letter  in  the  name  of  a  candidate  before  any  of 
the  ballots  were  cast,  for  the  purpose  of  cor- 
recting the  spelling  thereof,  does  not  prevent 
the  counting  of  ballots  so  marked.  State  er 
reL  Phelan  v.  Walsh  (1892)  62  Conn.  260.  17 
L.  R.  A.  364.  25  Atl.  1. 

Ballots  marked  with  a  cross  near  a  party  em- 
blem indicating  an  intention  to  vote  for  all 
candidates  named  thereunder  cannot  be  rejected 
as  to  a  candidate  whose  name  was  Improperly 
printed  thereunder  by  the  county  clerk  where 
no  objection  was  made  by  the  contestor  before 
the  election,  as  could  have  been  made  under  the 
provisions  of  the  election  law,  and  there  Is  no 
mark  opposite  the  name  of  any  other  candidate 
for  the  same  office,  indicating  an  intention  not 
to  vote  for  such  candidate.  Allen  v.  Glynn 
(1892)  17  Colo.  338,  16  L.  B,  A.  743,  29  Pac. 
670. 

III.  Voter't  marks, 

a.  PreliminofV  ttaiemeni. 

Almost  every  conceivable  mark  which  a  voter 
could  make  or  omit  to  make  has  been  the  sub- 
ject of  discussion  In  the  various  cases  which 
have  been  before  the  courts.  The  voters  have 
neglected  to  make  such  marks  as  to  indicate 
their  intent  either  wholly  or  partially,  have 
marked  in  the  wrong  place,  with  the  wrong 
kind  of  marks  or  with  confiicting  or  contradlc- 
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count  of  all  the  rejected  ballots  at  the  pre- 
cincts named  in  the  writ  except  the  precincts 
Friedheim  and  Appleton.  As  to  these  he 
certified:  "Friedheim  precinct,  Apple  Crecdc 
township.  In  this  precinct  I  find  no  reject- 
ed ballots/'  "Appleton  precinct,  Apple 
Creek  township.  In  this  precinct  I  found 
one  rejected  ballot,  No.  127,  which  I  also  re- 
jected because  the  same  was  not  a  proper 
ballot,  but  was  a  'Cash  Bode*  supplement." 
The  Cash  Book  is  the  title  of  a  newspaper 
in  said  county.  On  the  8th  of  January, 
1807,  contestee  filed  his  motion  for  an  order 
requiring  the  clerk  to  open  and  recount  all 
the  ballots  in  said  precincts  of  Appleton  and 
Friedheim.  The  cause  assigned  was  that  the 
election  officers  had  failed  to  mark  the  re- 
jected ballots  so  that  they  could  be  identi- 
i^ed,  but  had  strung  them  on  the  wire  with 
the  ballots  they  had  counted.  The  poll  books 


showed  there  were  more  votes  cast  at  said 
precincts  than  the  swn  of  the  votes  for  con- 
testant and  contestee.  This  motion  was  over- 
ruled, and  contestee  duly  saved  his  excep- 
tions. Conceding,  as  the  appellant  does,  that 
there  was  no  way  of  identifying  what  bal- 
lots, if  any,  were  rejected  by  the  election 
officers,  and  the  county  clerk  having  already 
made  two  examinations  and  two  certificates 
of  the  facts  as  to  the  condition  of  the  con- 
tents of  the  ballot  box,  we  are  at  a  loss  to 
see  what  beneficial  result  could  have  accrued 
to  either  side  by  another  reoount.  We  dn 
not  understand  that  his  return  to  the  effect 
that  "the  rejected  ballots  are  not  so  marked 
as  to  be  identified"  is  questioned,  and.  even 
if  it  were,  the  law  stamps  it  as  prima  facie 
true.  Contestee  having  adopted  this  return 
as  true,  it  must  have  seem^  to  the  circuit 
court,  as  it  certainly  does  to  us,  that  an- 


tory  marks,  have  made  distlnguUhlng  marks 
and  marked  with  the  wrong  implement;  but 
through  It  all  runs  the  rule  of  conBtructlon 
against  disfranchisement  if  such  construction 
can  be  given  without  violating  some  rule  of  law 
or  policy. 

b.  Failure  to  indicate  intent. 

Ballots  without  any  marks  to  indicate  the 
voter's  wish  In  any  particular  arc  not  votes  In 
any  sense.  People  ew  rel.  Beasiey  v.  Sausallto 
(1895)   106  Cal.  500,  80  Pac.  937. 

Ballots  not  marked  with  a  cross  either  in  the 
party  title  or  opposite  the  names  of  candidates 
cannot  be  counted  for  the  candidates  of  the 
only  party  whose  ticket  is  printed  thereon  on 
the  ground  that  the  failure  to  write  names  in 
the  blank  colunm  showed  the  voter's  Intention 
to  vote  for  such  candidates,  but  they  should  be 
returned  as  blank  ballots,  under  the  New  York 
election  law,  providing  that  If  It  Is  impossible 
to  determine  the  elector's  choice  for  an  office 
his  vote  shall  not  be  counted  for  that  office,  but 
shall  be  returned  as  a  blank  vote,  as  the  marks 
prescribed  by  such  law  are  the  only  means  by 
which  It  permits  the  voter's  Intention  to  be  as- 
certained. People  ew  rel.  Damon  v.  Fesseudeu 
(1898)  81  App.  Dlv.  871,  52  N.  Y.  Supp.  324. 

A  ballot  marked  w\th  a  cross  deliberately 
made  by  the  voter  in  the  blank  space  for  presi- 
dential electors  under  the  words  "vote  for 
three/*  and  not  opposite  the  name  of  any  candi- 
date whatever,  should  be  rejected.  Sweeney  v. 
HJul  (1897)  28  Nev.  409,  48  Pac.  1036,  49  Pac. 
169. 

A  ballot  marked  with  a  cross  In  each  circle 
at  the  head  of  three  party  tickets,  and  with 
crosses  in  the  voting  spaces  before  the  names 
of  various  candidates  of  two  of  such  tickets, 
there  being  no  apparent  reason  for  the  marking 
of  the  cross  in  the  circle  at  the  head  of  the 
third  ticket,  is  a  void  ballot,  and  cannot  be 
counted  under  the  New  York  election  law, 
which  declares  a  void  ballot  to  be  one  upon 
which  there  shall  be  foimd  any  mark  other  than 
the  cross  mark  made  for  the  purpose  of  voting, 
and  that  no  vote  for  any  candidate  thereon 
shall  be  counted.  Re  Holmes  (1899)  61  N.  Y. 
Supp.  775. 

A  ballot  marked  with  a  cross  equally  near  to 
the  name  of  two  candidates  for  an  office  cannot 
be  counted  for  either  candidate.  Pennington 
V.  nare  (1895)  60  Minn.  140,  62  N.  W.  116. 

Ballots  marked  with  crosses  directly  on  the 
line  between  candidates  for  the  same  office 
and  'n  such  a  position  as  to  prevent  the  court 
from  determining  for  what  candidate  the  same 
were  intended  to  be  cast,  are  not  invalid,  bat 
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should  not  be  counted  for  that  office.  State  » 
rel.  McMillan  v.  Sadler  (1899;  Nev.)  58  Pac 
284. 

Unless  the  cross  is  unmistakably  above  or  be- 
low the  line  separating  the  names  of  two  candi- 
dates so  marked,  the  ballot  Is  bad.  Walsli  r. 
Montogue  (1888)  15  Can.  S.  C.  495. 

A  ballot  marked  to  the  right  of  the  names  of 
two  candidates  with  a  large  cross  partly  in  the 
square  of  each  candidate  should  be  counted  for 
the  candidate  In  whose  square  appears  the  larg- 
er part  of  the  cross  and  the  point  of  intersec- 
tion of  the  lines  forming  it.  McLaren  v.  Mllne 
Home  (1881)  44  L.  T.  N.  S.  289,  8  O'Malley  & 

II.  178. 

Ballots  marked  with  crosses  placed  Immedi- 
ately t>etwcen  the  printed  names  of  candidates 
are  Invalidated  thereby.  State  ea  rel.  McMil- 
lan V.  Sadler  (1899.  Nev.)  58  Pac.  284. 

A  ballot  having  a  cross  under  the  device  of 
one  party,  but  which  Is  also  immediately  across 
the  top  of  the  small  square  to  the  right  of  the 
name  of  a  candidate  of  another  party,  should 
be  counted  for  that  candidate.  Houston  v. 
Steele  (18U6)  98  Ky.  596.  34  S.  W.  6. 

A  ballot  marked  with  a  cross  on  the  line  be- 
tween the  names  of  two  candidates,  the  upper 
name  not  being  marked  In  any  other  way,  can- 
not be  counted  for  either.  Jenkins*  v.  Brecken 
(1883)  7  Can.  S.  C.  247. 

Ballots  on  which,  under  the  name  of  the 
candidate  of  one  party  for  a  certain  office  the 
name  of  a  candidate  of  another  party  Is  writ- 
ten and  a  cross  is  made  in  the  space  therefor 
not  squarely  opposite  the  name  written  in  but 
extending  somewhat  below  the  nacke  of  the 
candidate  of  that  party,  should  not  be  counted 
for  either,  as  the  voter's  intention  cannot  be  de- 
termined therefrom.     Parker  v.  Orr  (1895)  158 

III.  600,  30  L.  R.  A.  227,  41  N,  E.  1002. 

A  ballot  cannot  be  excluded  on  the  ground 
that  part  of  the  cross  is  on  the  line  below, 
where  It  appears  that  the  greater  part  of  the 
cross  Is  above  the  line.  People  ex  rel.  Beasiey 
V.  Sausallto  (1805)  106  Cal.  500.  89  Pac  937. 

A  ballot  so  marked  that  the  square  o|<vosite 
each  of  the  candidates  on  one  ticket  was 
touched  with  the  stamp  substantially  complies 
with  the  Indiana  election  law  requiring  the 
stamping  of  such  squares,  and  does  not  contain 
a  distinguishing  mark,  although  the  square 
opposite  the  name  of  one  candidate  on  another 
ticket  was  also  similarly  touched  by  the  stamp. 
Bechtel  v.  Albln  (1802)  184  Ind.  198.  88  N.  £. 
967. 

A  ballot  marked  with  a  cross  directly  on  the 
line  between  the  names  of  two  candidates  for 
an  office  cannot  be  counted  for  that  office,  as  It 
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other  examination  would  necessarily  disclose 
the  same  facts.  The  mere  fact  that  there 
was  a  difference  between  the  votes  cast  for 
oontestor  and  contestee  and  the  whole  num- 
ber of  ballots  returned  to  the  county  derk 
would  not  indicate  to  the  county  clerk  the 
particular  ballots  not  counted  by  the  judges, 
Dor  whether  those  not  counted  were  for  con- 
testor  or  contestee.  In  Sone  v.  WiUiamSy 
130  Mo.  530,  32  8.  W.  1016,  it  was  ruled 
that,  while  the  circuit  court  might  order  a 
second  recount,  it  was  not  a  matter  of 
course,  and  when,  upon  the  first  count,  the 
fullest  opportunity  had  been  given  for  ex- 
amination of  the  ballots,  and  a  second  re- 
<x>unt  was  sought  upon  mere  belief  and  sur- 
mise only,  it  was  properly  denied.  In  this 
case  the  appellant  bad  had  the  benefit  of 
two  counts,  and  no  good  purpose  could  have 
been  subserved  by  still  another  recount  in 


the  face  of  the  admission  that  when  made 
there  would  be  no  means  of  identification 
01  the  ballots  rejected.  This  assignment 
cannot  be  sustained. 

2.  The  challenges  of  £.  W.  Nelson  and  A. 
N.  Payne  were  based  upon  the  want  of  legal 
residence  in  the  county.  These  parties  tes- 
tified to  a  residence  of  more  than  twelve 
months  in  the  state  and  more  than  sixty  days 
in  the  county,  and  that  they  had  their  home 
in  the  county.  It  was  a  question  of  fact  in 
which  the  intention  of  the  parties  largely  en- 
tered, and  the  circuit  court  found  they  were 
residents  within  the  meaning  of  the  law,  and 
that  finding  we  will  not  disturb.  Lankford 
V.  Gehhart,  130  Mo.  622,  32  S.  W.  1127; 
Hall  V.  Schoeneoke,  128  Mo.  661,  31  S.  W. 
97. 

3.  The  exclusion  of  the  forty-eight  ballots 
for    contestee    on    which    there    were   two 


iB  Impossible  to  determine  for  which  candidate 
the  voter  Intended  to  vote.  Sweeney  v.  HJuI 
(1897)  23  Nev.  409.  48  Pac.  1036.  49  Pac.  169. 

A  ballot  marlced  in  the  space  containing  in- 
structions to  the  right  of  the  names  of  two  op- 
posing candidates  and -about  where  the  line  be- 
tween them  would  appear  if  extended,  from 
which  it  is  Impossible  to  determine  the  voter's 
choice,  cannot  be  counted.  State  ew  rel.  Hy- 
land  V.  Peter  (1899)  21  Wash.  243.  57  Pac.  814. 

A  ballot  marked  with  a  cross  to  the  left  of, 
and  through,  the  line  separating  the  names  of 
two  candidates  for  the  same  office,  the  crossing 
point  of  wbick  is  within  the  space  occupied  by 
the  candidate  of  a  party  for  wbose  other  candi- 
dates a  voter  has  voted,  may  be  considered  as 
Indicating  the  voter's  choice  for  that  candidate, 
and  the  ballot  cannot  be  counted  for  the  other 
candidate.  Van  Winkle  v.  Crabtree  (1899)  34 
Or.  462,  55  Pac.  831. 

c.  Failure  to  uae  orosB. 

A  ballot  on  which  the  names  of  all  the  candi- 
dates except  those  of  one  party  are  erased,  but 
upon  which  there  Is  no  cross  In  the  circle  at 
the  head  of  such  party  ticket,  nor  to  the  left 
of  the  name  of  any  candidate,  cannot  be 
counted  for  the  candidates  of  that  party.  Mc- 
Kittrick  V.  Pardee  (1895)  8  S.  D.  89.  66  N.  W. 
23. 

The  provision  of  the  Australian  ballot  law 
adopted  in  Nebraska,  that  votes  shall  be  marked 
with  a  cross,  is  mandatory,  and  ballots  on 
which  the  name  of  a  candidate  Is  written  un- 
der the  appropriate  head  without  placing  oppo- 
site his  name  the  required  cross  cannot  be 
counted  for  such  candidate.  Martin  v.  Miles 
(1896)  46  Neb.  772,  65  N.  W.  889. 

A  ballot  on  which  the  name  of  a  candidate 
for  an  office  is  pasted  over  the  name  of  another 
candidate  therefor  under  one  of  the  regular 
party  tickets  cannot  be  counted  for  him,  where 
there  is  no  cross  made  either  in  the  square  oppo- 
site his  name  or  under  the  party  title,  as  re- 
quired by  statute,  although  the  instructions  ap- 
pended to  the  ticket  say  that  to  vote  for  a 
candidate  not  on  any  ticket  write  or  place  the 
name  of  such  candidate  thereon  opposite  the 
name  of  the  office,  but  further  direct  the  voter 
In  all  cases  to  stamp  a  cross  in  the  circle  under 
the  name  of  the  party  at  the  head  of  the  ballot. 
People  ew  rel.  Oatman  v.  Fox  (1897)  114  Mich. 
652,  72  N.  W.  611. 

But  it  has  been  held  that  official  ballots  con- 
taining but  a  single  name  for  each  office  should 
be  counted,  although  not  stamped  with  a  cross 
as  required  by  statute,  where  the  failure  in  no 
way   hazards   the   rights   of  anyone,   and   the 
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stamping  in  such  case  would  not  add  to  the  cer- 
tainty of  the  voter's  intention.  Johnson  v. 
Casnovia  Canvassers  (1894)  101  Mich.  187.  59 
N.  W.  412. 

d.  Imperfect  cross. 

A  ballot  marked  with  a  cross,  although  it  is 
not  as  perfect  as  it  might  be,  should  be  counted. 
People  ex  rel.  Bantel  v.  Morgan  (1897)  20  App. 
DlT.  48.  46  N.  Y.  Supp.  898. 

A  ballot  on  which  appears  a  cross  in  a  party 
circle  marked  with  a  straight  line  opposite  the 
name  of  a  candidate  of  another  party,  evidently 
made  with  the  purpose  of  forming  a  cross, 
which  was  accidentally  left  unfinished,  is  not 
vitiated  thereby.  People  ea  rel.  Pierce  v.  Park- 
burst  (1898)  24  Misc.  442,  53  N.  Y.  Supp.  398. 

A  ballot  marked  for  a  candidate  by  a  cross 
composed  of  a  heavy  line  and  a  light  line  cross- 
ing eacb  other  within  the  space  occupied  by  his 
name  and  extending  above  such  space  and  below 
into  the  next  candidate's  space  with  heavy  lines 
along  side  of  and  connected  with  the  light  line 
of  the  cross  so  as  to  constitute  but  one  mark 
should  be  counted  for  that  candidate,  under  the 
Oregon  statute,  which  provides  that  a  ballot 
shall  be  counted  for  officers  where  It  Is  possible 
to  determine  the  voter's  choice,  where  he  also 
voted  for  all  the  other  candidates  of  the  same 
party.  Van  Winkle  v.  Crabtree  (1899)  34  Or. 
462.  55  Pac.  881. 

A  cross-mark  made  ^v  a  diagonal  line  Joined 
at  the  top  forming  a».  Jicute  angle  like  thai  of 
the  large  letter  A.  and  which  are  crossed  by  a 
line  nearlv  horizontal,  is  a  valid  mark  under 
the  New  York  election  law.  People  ex  rel. 
Pierce  v.  Parkhurst  (1898)  24  Misc.  442.  53  N. 
Y.  Supp.  598. 

Ballots  on  which  lines  can  be  seen  to  cross 
when  put  under  the  mlscroscope  should  be 
counted,  as,  if  the  lines  cross  in  the  slightest 
degree,  they  form  a  cross  mark  within  the  terms 
of  the  New  York  statute,     /bidw 

The  marking  of  a  ballot  in  the  proper  places 
but  with  a  very  heavy  cross  does  not  Indicate 
an  Intention  to  distinguish  it  from  other  bal- 
lots, or  show  any  wilful  or  wanton  disregard  of 
the  election  laws  forbidding  distinguishing 
marks,  whtrh  will  require  its  rejection.  State 
ex  rel.  Hyland  v.  Peter  (1899)  21  Wash.  243. 
57  Pac.  814. 

A  ballot  marked  with  an  Incomplete  cross- 
mark  made  by  one  straight  line  joined  by  a  sec- 
ond straight  line  at  right  angles  Is  not  Invalid 
under  the  New  York  statute.  People  ex  rel. 
Pierce  v.  Parkhurst  (1898)  24  Misc.  442.  58  N. 
Y.  Supp.  598. 

Ballots  marked  with  crosses  which  are  not 
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groups,  the  Republican  and  the  Independent, 
not  scratched,  presents  the  decisive  question 
in  this  cause.  Section  4781,  Rev>  Stat. 
1880,  was  repealed  by  the  act  of  April  4, 
1891,  and  a  new  section,  bearing  the  same 
number,  adopted  in  its  stead.  The  new  sec- 
tion reads:  "On  receipt  of  his  ballot  the 
elector  shall  forthwith  and  without  leaving 
the  polling  place,  retire  alone  to  one  of  the 
places,  booths,  or  compartments  provided  to 
prepare  his  ballot.  He  shall  prepare  his  bal- 
lot by  crossing  out  the  groups  he  does  not 
wish  to  vote  and  then  make  all  changes  on 
one  group  by  striking  out  the  name  or  names 
of  candidates  he  does  not  wish  to  vote  for 
and  write  the  name  or  names  of  his  choice 
underneath  so  that  the  remaining  part  shall 
express  his  vote  upon  the  questions  submit- 
ted," etc.  This  new  S  4781  was  again  amend- 
ed by  an  act  of  the  general  assembly  ap- 


proved April  18,  1803,  so  as  to  read  as  fol- 
lows: ''On  receipt  of  his  ballot  the  electox 
shall  forthwith  and  without  leaving  the  poll- 
ing  place,  retire  alone  to  one  of  the  places, 
booths,  or  compartments  provided,  to  pre- 
pare his  ballot.  He  shall  prepare  his  ballot 
by  crossing  out  the  groups  he  does  not  wiab 
to  vote  by  drawing  a  line  or  lines  lengthwise 
through  a  part  or  all  of  the  column  of  names 
in  the  rejected  groups — a  partial  erasure  ol 
a  group  by  lines  lengthwise  of  the  column  or 
in  any  other  manner  than  by  the  erasure  of 
a  name  to  substitute  another  to  be  taken  as 
a  rejection  of  the  whole  group,  and  then 
make  all  changes  on  one  group  by  strtkini; 
out  the  name  or  names  of  candidates  he  do^ 
not  wish  to  vote  for  and  write  the  name  or 
names  of  his  choice  underneath  so  that  the 
remaining  part  shall  express  his  vote  upon 
the    question    submitted.    After    preparing 


perfect,  but  nevertheless  sufficient,  are  properly 
counted.  Sweeney  v.  HJul  (1897)  23  Nev.  409, 
48  Pac.  1036,  49  Pac.  169. 

The  marking  of  a  ballot  with  a  cross  of  irreg- 
ular shape  Is  valid.  Qrant  v.  McCallum  (1876) 
12  Can.  L.  J.  113,  Wigmore,  p.  190. 

Any  mark,  however  crude  and  imperfect  in 
form,  if  it  Is  apparent  that  It  was  honestly  In- 
tended for  a  cross-mark  and  for  nothing  else, 
must  be  given  effect  as  such  under  the  Minne- 
sota statutes  requiring  ballots  to  be  maj-ked 
with  a  cross.  Pennington  v.  Hare  (1895)  60 
Minn.  140.  02  N.  W.  116. 

See  also  infra,  g,  2. 

e.  Device  other  than  oroee. 

Whenever  the  marking  of  a  ballot  evidences 
an  attempt  or  Intention  to  make  a  cross,  though 
the  cross  may  be  In  some  respects  imperfect.  It 
should  be  counted,  unless  from  the  peculiarity 
of  the  mark  made  it  can  be  reasonably  Inferred 
that  there  was  not  an  honest  design  almply  to 
mark  the  cross,  but  there  was  also  an  Intention 
so  to  mark  the  paper  that  It  could  be  Identified ; 
but  If  the  mark  indicates  no  design  of  comply- 
ing with  the  law,  but,  on  the  contrary,  a  clear 
intent  not  to  mark  with  a  cross  as  the 
law  directs,  as  by  making  a  straight  line,  or  a 
round  O,  such  noncompliance  renders  the  bal- 
lot null.  Hawkins  v.  Smith  (1884)  8  Can.  S. 
C.  676. 

Ballots  marked  with  an  Imperfect  circle  re- 
sembling the  letter  "O,"  made  with  a  black  lead 
pencil  either  within  the  circle  at  the  head  of  a 
party  ticket,  or  before  the  names  of  candidates. 
Is  void,  and  should  not  be  counted,  under  the 
New  York  election  law  declaring  that  If  there 
shall  be  found  on  any  ballot  any  other  mark 
than  the  cross  mark  made  for  the  purpose  of 
voting  such  ballot  shall  be  void,  and  upon  such 
ballot  no  vote  for  any  candidate  thereon  shall 
be  counted.  People  etv  ret.  Obert  v.  Bourke 
(1000)  63  N.  Y.  Supp.  906. 

A  ballot  marked  with  circles  within  the  cir- 
cle at  the  head  of  one  party  ticket  Instead  of 
with  a  cross,  and  by  a  cross  at  the  right  of  the 
name  of  a  candidate  for  one  office  on  another 
ticket  Instead  of  to  the  left,  as  required  by  the 
South  Dakota  statute,  cannot  be  counted  for 
such  candidate,  nor  for  a  candidate  on  the 
ticket  marked  In  the  party  circle.  Valller  v. 
Brnkke  (1895)  7  S.  D.  343.  64  N.  W.  ISO. 

The  marking  of  a  ballot  with  a  circle  or  an 
oval  Instead  of  a  cross  is  invalid.  Hn swell  v. 
Stewart  (1874)  1  Ct.  of  Sess.  925.  2  O'Mnlley  & 
H.  215,  Wigmore,  p.  190:  Grant  v.  McCallum 
(1876)  12  Can.  L.  J.  113,  Wigmore.  p.  190; 
State  e9  rel,  McMillan  v.  Sadler  (1899;  Nev.) 
58  Pac.  284. 
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The  marking  of  a  ballot  with  a  circle  witb 
two  lines  beneath  It  Is  Invalid.  Grant  t.  Mc- 
Callum (1876)  12  Can.  L.  J.  113.  Wigmore,  p. 
190. 

But  In  another  case  It  was  held  that  the  fact 
that  a  ballot  paper  Is  marked  with  a  circle  in- 
stead of  a  cross  does  not  Invalidate  the  vt 
Buckrose  Case,  4  O'Malley  &  H.  110,  6  Mews' 
Eng.  Digest,  col.  124. 

Ballots  marked  with  an  z  Instead  of  a  croffs 
cannot  be  counted.  Jenkins  v.  Brecken  (18S3> 
7  Can.  S.  C.  247. 

The  marking  of  a  ballot  with  a  single  line  in- 
stead of  a  cross  Is  invalid.     Haswell  v.  Stewart 

(1874)  1  Ct.  of  Sess.  925.  2  O'Malley  ft  H.  215, 
Wigmore.     p.     190;     Cameron     v.     McLennan 

(1875)  11  Can.  L.  J.  163.  Hodglns.  Elect.  Caa. 
817.  Wigmore,  p.  190;  Olmstead  v.  (Carpenter 
(1879)  Uodgins,  Blect.  Cas.  531,  Wigmore,  p. 
190;  Robertson  v.  Adamson  (1876)  3  Ct.  of 
Sess.  978,  Wigmore,  p.  190 ;  Dionne  v.  Gannon 
(1883)  9  Quebec  L.  B.  20,  Wigmore,  p.  190  : 
Grant  v.  McCallum  (1876)  12  Can.  L.  J.  113. 
Wigmore,  p.  190. 

A  ballot  marked  with  a  straight  line  under  a 
party  title.  Instead  of  the  cross  as  required  by 
statute,  cannot  be  counted.  Atty.  Gen.  eop  ref. 
Scott  V.  Glaser  (1894)  102  Mich.  405.  61  N.  W. 
651. 

Ballots  marked  with  perpendicular  or  verti- 
cal lines  are  Invalid.  State  ex  rtl,  McMillan  ▼. 
Sadler  (1899;  Nev.)  58  N.  W.  284. 

Ballots  marked  with  a  straight  line  over  the 
word  "no"  are  properly  rejected.  Dennis  v. 
Caughlln  (1895)  22  Nev.  447,  29  L.  R.  A.  731. 
41  Pac.  768. 

Ballots  marked  with  a  straight  line  either  In 
the  circle  at  the  head  of  a  party  column  or 
opposite  the  names  of  candidates  cannot  be 
counted  under  the  Pennsylvania  election  1a%v 
of  1898  requiring  the  marking  of  ballots  by  n 
cross,  as  such  provision  Is  mandatory.  Pik«> 
Election  (1806)  5  Pa.  DIst.  R.  519:  Long  v. 
Kochenderfer  (1894)  3  Pa.  DIst.  R.  678. 

But  In  Middendorfs  Case  (1894)  4  Pa.  Di»r 
R.  78,  It  was  held  that  ballots  marked  with  n 
single  stroke  In  the  square  opposite  the  naniov 
of  candidates  or  in  the  circle  at  the  head  of  i\ 
party  column  should  be  counted,  the  Intent ii^it 
of  the  voter  being  clear  from  the  face  of  the 
ballot,  although  the  Pennsylvania  election  Ian 
of  1893  directs  the  marking  of  ballots  with  a 
cross. 

A  ballot  marked  In  the  proper  places  with  a 
perpendicular  stroke  from  which  It  Is  possible 
to  determine  the  voter's  choice,  and  marked  for 
no  more  persons  than  the  voter  has  the  rlg)it 
to  vote  for,  should  be  counted,  although  thp 
Pennsylvania  election  law  of  1803  requires  bal 
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hh  baJM  the  eieetor  shall  fold  tlie  lame  bo 
that  the  face  of  the  ballot  wiU  be  oonoealed 
and  the  initials  of  the  judges  may  be  seen. 
He  shall  then  vote  forthwith  and  before 
leaving  the  polling  place,"  etc.  This  law  of 
1893  was  in  force  when  the  general  election 
of  1896  was  held,  and  by  it  the  validity  of 
ballots  cast  at  that  election  must  be  deter- 
mined. This  section  imperatively  requires 
the  voter  to  cross  out  every  group  but  one, 
and  on  that  one  he  must  do  his  voting,  and 
make  his  scratches,  if  he  desires  to  make 
any.  Its  provisions  are  stringent,  plain,  and 
mandatory.  Nothing  but  an  official  ballot 
so  prepared  was  a  lawful  ballot  under  the 
act  of  1893.  The  learned  counsel  for  oon- 
testee  relies  upon  |  4678,  Rev.  Stat  1889, 
to  uphold  the  validity  of  these  rejected  bal- 
lots. This  section  was  first  adopted  March 
23, 1863,  and  has  been  retained  in  all  the  gen- 


eral revisions  down  to  and  including  that  of 
1889.  When  that  section  was  adopted,  we 
had  not  adopted  the  Australian  baJlot  sys- 
tern.  There  was  but  one  group  upon  any 
ballot.  It  had  reference  to  the  system  of 
balloting  then  in  vogue,  and  to  those  cases 
only  in  which  the  elector  by  oversight  or 
mistake  inserted  two  names  for  the  same 
office  on  his  ticket.  That  section  is  not  ap- 
plicable to  the  amended  law  which  provided 
for  grouping  the  various  candidates  upon  one 
ballot,  and  requiring  all  his  voting  to  be 
done  under  one  caption,  and  in  one  group. 

But  it  is  urged  that,  granting  that  it  w 
the  evident  purpose  of  the  law  that  the  voter 
should  cross  out  every  group  save  the  one  on 
which  he  does  his  voting,  his  neglect  to  do 
so  will  not  render  his  ballot  so  unlawful  that 
it  must  be  rejected;  that  this  provision  is 
merely  directory,  and  not  mandatory.    Many 


lots  to  be  marked  with  a  cross,  where  the  only 
grounds  specified  In  such  act  for  rejecting  the 
ballots  are  that  more  names  have  been  marlced 
for  an  office  than  the  voter  has  the  right  to 
vote  for,  or  that  it  Is  impossible  to  determine 
his  choice  for  an  office ;  In  which  cases  the  bal- 
lot shall  not  be  counted  for  such  office.  Hemp- 
fleld  Election  (1894)  8  Pa.  Dist.  R.  409. 

Ballots  marked  with  a  figure  1  in  the  square 
opposite  the  name  of  the  candidate,  instead  of 
with  a  cross  as  required  bj  the  Pennsjlvania 
statute  of  1898,  are  illegal,  and  should  be  re- 
jected. Re  Flynn's  Election  (1897)  181  Pa. 
457.  37  Atl.  523. 

Ballots  marked  with  a  horizontal  line  within 
the  circle  at  the  head  of  a  party  column,  In- 
stead of  with  a  cross  as  required  by  the  Pennsyl- 
vania election  law  of  1893,  cannot  be  counted. 
East  Coventry  Election  (1894)  8  Pa.  Dist.  B. 
377. 

Ballots  marked,  not  with  a  cross,  but  with  a 
perpendicular  pencil  mark  in  the  proper  place 
for  the  names  of  all  candldktes  intended  to  be 
voted  for,  are  invalid.  State  ee  rel.  McMillan 
V.  Sadler  (1809;  Nev.)  58  Pac.  284. 

The  marking  of  a  ballot  with  several  small 
lines  not  forming  a  cross  is  invalid.  Cameron 
V.  McLennan  (1875)  11  Can.  L.  J.  168.  Hod- 
gins,  Elect.  Cas.  817,  Wlgmore,  p.  190:  DIonne 
V.  Gagnon  (1883)  0  Quebec  L.  R.  20,  Wlgmore, 
p.  100. 

The  marking  of  a  ballot  with  small  light 
curved  lines  touching  a  principal  line  like 
branches  is  Invalid.    Ihid. 

The  marking  of  a  ballot  with  a  horisontal 
line  with  a  spiral  down  and  across  Is  invalid. 
Ibid. 

The  marking  of  a  ballot  with  a  spiral  unit- 
ing two  vertical  bars  is  Invalid.     Ibid. 

A  ballot  marked  with  a  straight  line  drawn 
diagonally  across  the  square  at  the  r*ght  of  a 
party  name  at  the  head  of  a  ticket,  instead  of 
with  a  cross  as  required  by  statute,  should  be 
rejected.  Curran  v.  Clayton  (1893)  86  Me.  42, 
29  Atl.  980. 

A  ballot  marked  with  a  short  diagonal  line 
opposite  the  name  of  a  candidate.  Instead  of 
with  a  cross  as  required  by  the  South  Dakota 
statute,  cannot  be  counted  for  such  candidate. 
ValJIer  v.  Brakke  (1805)  7  8.  D.  843,  64  N. 
W.  180. 

The  rejection  by  the  court  from  a  count,  of 
ballots  having  but  a  single  diagonal  mark  in 
the  square,  was  not  questioned  by  the  contest- 
ant, in  Gill  V.  Shurtleff  (1890)  183  III.  440,  56 
N.  E.  164. 

Whether  or  not  there  Is  a  deliberate  depart- 
ure from  the  prescribed  manner  of  marking  bal- 
lots,  or  a  merely  accidental  or  careless  depart-  cal  line  drawn  through  It  are  invalid. 
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ure,  is  a  question  of  fact  for  the  trial  court, 
where  the  marks  placed  by  the  voter  in  some  of 
the  squares  do  no  more  than  have  one  line 
crossing  the  other,  leaving  It  doubtful  as  to 
whether  it  is  a  cross,  and  In  one  square  they 
jnst  meet  so  that  it  is  not  a  cross,  and  does 
not  indicate  a  choice  or  vote  for  the  particular 
candidate.  Voorhees  v.  Arnold  (1899)  108 
Iowa,  77,  78  N.  W.  795. 

A  ballot  marked  with  several  straight  lines, 
each  extending  beyond  the  lines  of  the  circle, 
some  of  them  crossing  in  the  center  of  the  cir- 
cle and  others  not  at  nor  so  near  the  center, 
together  forming  a  somewhat  star-shaped  fig- 
ure, violates  the  Nebraska  statute  providing 
that  ballots  shall  be  marked  with  a  cross,  and 
shall  not  contain  Identifying  marks,  and  sbould 
not  be  counted.  Mauck  v.  Brown  (1899 ;  Neb.) 
81  S.  W.  318. 

A  ballot  on  which  the  word  *'yes"  is  written 
under  the  name  of  one  candidate  for  an  office, 
and  the  word  **no'*  under  the  name  of  another 
candidate  therefor,  does  not  require  the  rejec- 
tion of  the  vote  as  to  other  candidates  on  the 
ballot,  under  the  Missouri  election  law  of  1891, 
which  contains  no  prohibition  thereof  ntiiuir- 
Ing  Its  rejection  for  failure  to  conform  thereto. 
Lankford  v.  Gebhart  (1895)  ISO  Mo.  621,  32  8. 
W.  1127. 

A  mark  not  a  cross  requires  rejection  of  the 
tMLllot,  under  the  Nevada  statute  providing  for 
the  marking  of  ballots  by  a  cross,  and  that  any 
other  names,  words,  or  laarks  shal*  invalidate 
them.  Dennis  v.  Caughlln  (1893)  22  Nev.  447, 
29  L.  B.  A.  731,  41  Pac.  768. 

Ballots  marked  with  the  letter  "D**  or  "A 
D**  in  the  official  heading  thereof,  scratched 
over  deliberately  with  a  lead  pencil,  are  Invalid. 
State  ea  rel.  McMillan  v.  Sadler  (1899 ;  Nev.) 
58  Pac.  284. 

A  ballot  marked  with  two  lead  pencil  lines 
commencing  in  the  circle  preceding  the  party 
designation  and  running  nearly  perpendicular 
through  such  circle  and  through  each  of  the 
squares  opposite  the  names  of  candidates,  such 
lines  being  at  some  points  coincident  and  at  oth- 
ers separated,  but  without  a  cross  or  anything 
approaching  one  In  the  circle  or  square  opposite 
a  candidate's  name,  does  not  comply  with  the 
Illinois  ballot  law,  and  cannot  be  counted  for  a 
candidate  of  that  party.  Apple  v.  Barcroft 
(1805)  158  111.  649,  41  N.  E.  1116. 

A  mark  on  a  ballot  bearing  no  resemblance 
to  a  cross,  and  showing  no  attempt  to  make  a 
cross,  will  not  permit  the  counting  of  a  ballot. 
Parker  v.  Orr  (t895)  158  111.  609,  80  L.  R.  A. 
227,  41  N.  B.  1002. 

Ballots  marked  with  the  letter  8  and  a  vertl- 
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cases  are  to  be  found  in  which  the  courts  have 
drawn  a  distinction  between  mandatory  and 
directory  statutes  and  provisions  of  statutes. 
Without  stopping  now  to  cite  the  various  de- 
cisions, we  think  it  can  be  safely  asserted 
that>  where  the  provision  of  a  statute  is  the 
very  essence  of  the  thing  which  it  requires 
to  be  done,  it  is  imperative  or  mandatory. 
Little  assistance  can  be  derived  from  the 
generalization  of  authors  or  courts  on  the 
subject.  When  the  legislature  has  made 
such  particular,  stringent  provisions  as  to 
the  duty  of  the  voter  as  in  this  (  4781  as 
amended  in  1893,  we  hold  the  statute  is  man- 
datory or  meaningless.  Thfee  times  in  six 
years  the  legislative  mind  was  directed  to 
the  subject  of  the  preparation  of  the  voter's 
ballot.  With  a  design  and  purpose  of  se- 
curing to  the  voter  his  independence  and 
freedom  in  the  exercise  of  his  political 
rights,  protect  him  from  fraud  and  intimida- 
tion, the  legislature  adopted,  and  from  time 
to  time  has  amended,  this  Australian  bal- 
lot law.    The  language  is   imperative.    It 


says  "he  shall  cross  out  the  groups  he  doM 
not  wish  to  vote;"  directs  how  he  siiAii  do 
it.  To  hold  such  language  merely  directory 
would  frustrate  the  essential  principle  of 
the  law.  Contemporaneous  construction 
has  been  that  the  judges  reject  all  ballots  on 
which  two  groups  remain  unscratched,  and 
such,  in  our  opinion,  is  the  evident  moaning 
of  the  law.  The  force  of  this  contention, 
however,  is  sought  to  be  brc^en  by  the  fact 
that  the  Independent  group  contained  only 
one  name.  We  hold  t^t  "a  group,"  in  this 
section,  consists  as  well  of  one  name  under  a 
distinct  caption  as  it  would  if  there  had  been 
a  name  for  each  office  on  the  ballot;  and  if 
we  would  reject  the  latter  so  we  must  the 
former.  By  leaving  two  of  tlie  "groups"  un- 
scratched or  unerased  in  any  manner  what- 
ever, these  voters,  in  the  contemplation  of 
law,  voted  two  tickets,  as  much  so  as  if  they 
had  each  deposited  two  distinct  ballots  un- 
der the  system  previous  to  the  adoption  of 
the  Australian  ballots  The  erasures  on  the 
Republican  ticket  may  be  evidence  that  they 


em  reL  McMillan  v.  Sadler  (1890 ;  Nev.)  58  Pac. 
284. 

Ballots  marked  with  a  letter  **N'*  and  a  hori- 
sontal  line  drawn  across  the  same  are  Invalid. 

Ballots  marked  with  two  vertical  lines  not 
forming  a  cross  are  Invalid.    JWd. 

A  ballot  marked  with  two  parallel  horlsontal 
lines  across  the  circle  at  the  head  of  a  party 
ticket  should  be  rejected.  Chrlstopherson  v. 
Manistee  (1898)  117  Mich.  125,  75  N.  W.  446. 

Ballots  marked  with  an  ordinary  business- 
check  mark  are  Invalid.  SUte  ea  rch  McMil- 
lan V.  Sadler  (1899;  Nev.)  68  Pac.  284. 

The  marking  of  crosses  before  the  names  of 
all  candidates  but  one  tor  a  certain  office,  or  the 
crossing  out  by  pencil  lines  of  all  names  for  an 
office  but  one,  In  an  attempt  by  the  voter  to  fol- 
low the  prior  law  which  required  the  elector 
to  express  his  preference  by  canceling  or  mark- 
ing out  the  names  of  those  who  were  not  his 
choice  Is  not  sufficient  to  permit  the  counting 
of  such  ballots  by  the  candidate  before  or  on 
whose  name  no  mark  Is  made,  tinder  a  law  re- 
quiring the  voter  to  make  a  mark  to  the  left  of 
the  candidate  for  whom  he  desires  to  vote*  al- 
though It  further  provides  that  If  It  Is  possible 
to  ascertain  the  voter's  choice  as  to  part  of  the 
officers  on  a  ballot  It  shall  be  counted,  as  the 
requirement  as  to  marking  Is  mandatory.  Van 
Winkle  V.  Crabtree  (1899)  84  Or.  462,  65  Pac. 

881. 

Ballots  marked  with  horizontal  lines,  or  capi- 
tal W  and  horizontal  lies  crossing  It,  are  In- 
validated thereby.  State  ea  rel  McMillan  v. 
Sadler  (1809;  Nev.)  58  Pac.  284. 

A  ballot  containing  no  other  marks  than 
marks  opposite  the  name  of  a  candidate  more 
nearly  resembling  a  spider  than  aaylbing  else 
cannot  be  counted  by  him.  Sweeney  v.  IIjul 
(1897)  23  Nev.  409,  48  Pac.  1036.  40  Pac.  169. 

Ballots  marked  with  stars,  and  with  marks 
resembling  spiders,  are  invalid.  State  ea  rel, 
McMillan  v.  Sadler  (1899:  Nev.i   68  Pac.  284. 

The  marking  of  a  ballot  with  a  star  or  as- 
terisk Is  Invalid.  White  v.  Mackenzie  (1875) 
20  Lower  Can.  Jnr.  22,  WIgmore,  p.  190. 

A  ballot  marked  opposite  the  name  of  a 
candidate  with  three  straight  lines  so  as  to 
distinctly  make  a  star  should  be  rejected.  It 
being  apparent  from  the  color  and  uniformity 
of  the  lines,  and  their  course  and  direction, 
that  It  was  deliberately  and  Intentionally  made. 
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Sweeney  v.  HJul  (1897)  28  Nev.  409,  48  Pac 
1086,  49  Pac.  169. 

A  ballot  must  be  marked  with  a  cross  In  order 
to  be  counted,  under  the  Rhode  Island  election 
law  of  1889,  providing  that  the  elector  shall 
prepare  his  ballot  by  marking  In  the  appro- 
priate margin  or  space  a  cross  opposite  the 
name  of  the  candidate  of  his  choice  for  each  of- 
fice to  be  filled.  Re  Vote  Marks  (1800)  17  fi. 
I.  812,  21  Atl.  062. 

A  ballot  marked  opposite  the  name  of  a 
candidate  with  a  perpendicular  mark  with  hori- 
zontal marks  crossing  the  same  at  the  top  and 
bottom  should  be  r^ected.  Sweeney  v.  HJul 
(1897)  23  Nev.  409,  48  Pac.  1036. 

A  ballot  containing  opposite  the  name  of  a 
candidate  marks  of  an  Impossible  description 
that  cannot  be  called  a  cross  c^oinot  be  counted. 
Ibid. 

Ballots  marked  In  a  party  circle  with  several 
marks  crossing  each  other  at  various  angles 
are  valid.  People  ew  rel,  Obert  v.  Bourke 
(1900)  68  N.  T.  Supp.  906. 

A  ballot  not  marked  with  a  cross  or  crosses 
made  substantially  thus :  **+,**  and  placed  sub- 
stantially within  the  circle  or  square  or  squares 
printed  at  the  places  designated,  should  not  be 
counted  under  the  Iowa  statutes.  Whittam  v. 
Zaborik  (1894)  91  Iowa,  23,  59  N.  W.  57. 

Ballots  clearly  marked  within  the  space  occu- 
pied by  the  name  of  a  candidate  either  by  a 
cross  or  a  single  line  are  properly  counted  for 
that  candidate  under  the  Oregon  statute,  which 
does*  not  specify  the  kind  of  mark  to  be  u^ed, 
although  It  provides  that  the  mark  shall  be  to 
the  left  of  the  name  of  the  candidate.  In  view 
of  the  provision  that  If  It  Is  possible  to  deter- 
mine the  elector's  choice  for  a  part  of  rhe  uffl- 
cers  the  ballot  shall  be  counted  for  such  part. 
Van  Winkle  v.  Crabtree  (1899^  84  Or.  i62, 
55  Pac.  881. 

Ballots  are  not  Invalidated  by  the  marking  of 
the  letters  "Y."  "T,"  Inverted  "T."  "V,"  Inverted 
"V,**  or  making  a  mark  resembling  the  figure 
"4**  In  attempting  to  make  a  cross.  State  ex  rel. 
McMillan  v.  Sadler  (1899;  Nev.)  58  Pac  284. 

The  marking  of  a  ballot  with  a  line  like  the 
figure  1  with  a  loop  at  the  top  Is  valid.  Rob- 
ertson V.  Adamson  (1876)  8  Ct.  of  Sess.  078, 
WIgmore,  p.  190. 

A  ballot  marked  In  the  proper  compartment 
with  a  straight  line  met  perpendicularly  by  an- 
other straight  line  should  be  allowed.  Jenklni 
V.  Brecken  (1883)  7  Can.  8.  C.  247 
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intended  to  vote  that  ticket,  but  the  total 
absence  of  any  mark  or  scratch  whaterer 
upon  the  Independent  ticket  aa  unerringly 
indicates  an  intention  to  vote  that  ticket 
also,  and  no  voter  is  allowed  to  vote  two 
tickets,  and  when  he  does  there  is  no  way 
to  determine  what  his  intention  is,  and  both 
must  be  rejected.  There  is  no  occasion  what- 
ever for  bemoaning  the  supposed  wrong  in- 
flicted upon  "the  freeman"  by  bo  doing.  The 
"freeman''  who  has  sense  enough  to  scratch 
six  "^oups"  or  "columns"  of  candidates  out 
of  eight  ought  to  be  presumed  to  have 
enough  to  scratch  the  seventh  when  that 
"group"  or  "column,"  as  in  this  case,  gives 
warning  of  its  presence  by  its  caption  in 
heavily  leaded  type;  and,  if  he  has  not,  he 
ought  to  seek  the  assistance  of  the  judges  to 
teach  him  how  to  scratch.  Another  reason 
why  these  ballots  should  be  rejected  is  that 
the  failure  to  cross  out  all  the  groups  but 
one  is  the  act  of  the  several  v<^ers  them- 
selves. The  ballot  was  in  the  form  pre- 
scribed*   It  was  furnished  by  the  judges  and 


their  initials  wn-a  upon  it.  No  act  of  the 
officers  contributed  to  the  violation  of  the 
statute^  but  the  voter,  through  inattention, 
ignorance,  or  purposely,  fail^  to  mark  out 
one  of  the  groups,  and  can  complain  of  no 
one  if  he  thereby  lost  his  vote.  He  is  in  no 
position  to  ask  protection  from  the  ignorance 
or  fraud  of  the  officers.  If  he  was  illiterate, 
the  law  provides  that  the  judges  should  in- 
struct him  in  preparing  his  ballot.  We  hold 
that  the  forty-eight  ballots  upon  which  the 
Independent  and  Republican  groups  re- 
maiiLed  uncrossed  or  erased  were  properly  re- 
jected by  the  circuit  courts  As  already  said, 
the  statute  is  peremptory,  and  the  entire  bal- 
lot is  rendered  illegal  and  void  when  the 
Slain,  positive  requirements  of  the  law  are 
isregarded  by  the  voter,  as  was  done  in  the 
case  of  these  forty-eight  ballots,  and  its  il- 
legality is  not  confined  to  the  office  of  sheriff, 
as  contended  for  by  contestee. 

4.  The  circuit  court  refused  to  hear  evi- 
dence that  at  BUrfordsville  and  Crump  pre- 
cincts the  judges  of  election  assisted  in  mak- 


The  marking  of  a  ballot  with  a  cross  formed 
like  an  anchor  is  valid.  Cameron  v.  McLennan 
(1876)  11  Can.  L.  J.  168,  Hodgins,  Elect.  Cas. 
817,  Wlgmore,  p.  190. 

A  ballot  marked  only  with  a  stralipht  mark 
In  the  square  at  the  top  of  a  party  column 
should  be  counted,  as  the  North  Dakota  stat- 
utes as  amended  require  the  marks  to  be  placed 
in  the  square  at  the  top  of  a  party  ticket,  or  a 
cross  or  mark  in  the  square  opposite  the  names 
of  candidates.  Howser  v.  Pepper  (1899)  8  N. 
D.  484,  79  N.  W.  1018. 

Ballots  marked  with  an  Inverted  V  are  valid. 
Hawkins  ▼.  Smith  (1884)  8  Can.  8.  C.  676. 

The  marking  of  a  ballot  with  two  strokes  to 
the  right  of  the  name  of  a  candidate,  but  not  in 
the  square,  is  valid.  Anstruther  ▼.  Williamson 
(1886)  13  Ct  of  Sesa  877,  Wigmore.  p.  190. 

Ai  school  board  elections  in  English  boroughs 
a  voter  has  the  option  of  placing  on  the  bal- 
lot paper  opposite  the  name  of  any  candidate 
for  whom  he  Intends  to  vote  either  crosses  or 
figures  to  signify  the  number  of  votes  he  in- 
tends to  give  to  such  candidate.  Morris  v. 
Beves  [1897]  1  Q.  B.  449,  66  L.  J.  Q.  B.  N.  8. 
299,  77  L.  T.  N.  8.  120. 

Ballots  at  school-board  elections  in  ESnglish 
boroughs  are  valid,  whether  marked  with 
crosses  opposite  the  names  of  candidates  or 
with  figures,  If  the  voter's  intention  can  be  as- 
certained with  reasonable  certainty,  and  it  does 
not  appear  that  he  intended  to  give  a  greater 
number  of  Totes  than  there  were  members  to  bo 
elected,  under  a  general  order  of  the  education- 
al department  declaring  that  elections  shall  be 
held  In  accordance  with  the  ballot  act  of  1872, 
which  directs  a  voter  to  vote  by  placing  a  cross 
on  the  right-hand  side  of  the  ballot  paper  oppo- 
site the  name  of  each  candidate  for  whom  he 
votes,  but  containing  the  additional  proviso 
that  the  voter  Is  entitled  to  a  number  of  votes 
equal  to  the  number  of  members  to  be  elected, 
and  may  give  them  all  to  one,  and  may  place 
against  the  name  of  any  candidate  for  whom  he 
votes  the  number  of  votes  he  gives  such  candi- 
date, in  lieu  of  a  cross.  Phillips  v.  Golf  (1886) 
L.  R.  17  Q.  B.  Div.  806,  56  L.  J.  Q.  B.  N.  S.  612, 
85  Week.  Bep.  197,  60  J.  P.  614. 

1  BloUc 

The  marking  of  a  ballot  with  a  cross  In  ink 
and  a  duplicate  blurred  cross  in  the  next  candi- 
date's square,  made  by  folding  the  ballot  before 
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dry,   is  valid.     Reg.   v.  Wilson,   1  Austr.  Jur. 
Rep.  160  (Victoria;  1870)  Wlgmore,  p.  190. 

The  marking  of  a  ballot  with  a  crosj  In  ink, 
with  a  duplicate  blurred  cross  in  the  next 
candidate's  square,  made  by  folding  the  ballot 
before  dry,  is  valid.  Grant  v.  McCallum 
(1876)  12  Can.  L.  J.  118,  Wlgmore,  p.  IM), 

A  ballot  marked  with  a  solid  Irregular  black 
figure  instead  of  a  cross  should  be  counted,  the 
Diarklng  appearing  to  have  been  done  with  a 
stencil  by  twisting  or  turning  ic  in  the  voter's 
hand,  as  the  intention  o£  the  voter  Is  mnnlfcMt. 
Houston  V.  Steele  (1896)  98  Ky.  696,  34  S.  W. 
6. 

Ballots  marked  with  a  large  blue  daub  or  red 
blur  in  the  circle  at  the  head  of  a  party  ticket, 
probably  made  in  an  attempt  to  stamp  a  cross 
therein  with  the  ofllcial  stamp,  are  properly 
counted  for  a  candidate  of  that  party.  Val- 
uer V.  Brakke  (1896)  7  S.  D.  843,  64  N.  W.  180. 

Marks  made  with  ink,  although  somewhat 
blurred  and  not  forming  a  cross,  but  which 
nevertheless  show  an  attempt  on  the  part  of 
the  voter  to  make  such  a  mark,  may  be  counted. 
Parker  v.  Orr  (1806)  168  111.  609,  80  L.  R.  A. 
227,  41  N.  B.  1002. 

Crosses  Indiscriminately  appearing  upon  the 
face  of  ballots,  where  it  is  evident  that  such 
crosses  were  simply  the  Impressions  of  crosses 
made  with  a  soft  lead  pencil,  and  caused  by  tne 
folding  of  the  ballots,  do  not  Invalidate  them. 
State  em  rel  McMillan  v.  Sadler  (1899;  Nev.) 
68  Pac.  284. 

Crosses  found  on  the  back  of  ballots  do  not 
Invalidate  them  where  it  is  apparent  that  the 
same  were  made  from  the  Impressions  of  the 
pencil  in  the  attempt  of  the  voter  to  properly 
mark  his  ballot  resting  upon  a  stained  or  dirty 
board.     Ihid. 

Ballots  somewhat  defaced  by  Ink  blots  which 
do  not  appear  to  have  been  made  intentionally 
or  for  the  purpose  of  marking  the  ballots,  but 
seem  to  have  been  the  result  of  accident  caused 
mainly  by  the  use  of  poor  paper  for  the  ofilclal 
ballots,  are  properly  counted.  (Church  v.  Walk- 
er (1897)  10  8.  D.  90,  72  N.  W.  101. 

That  the  Impressions  of  the  stamp  within 
the  squares  containing  the  emblem  of  a  party 
are  not  very  clear  or  distinct,  or  are  somewhat 
blurred  as  If  nlade  with  a  tremulous  hand,  does 
not  require  the  rejection  of  the  ballots  as  con- 
taining distinguishing  marks.  Zeis  v.  Pass- 
water  (1896)  142  Ind.  376,  41  N.  E.  796. 

Ballots  marked  with  blurred    spots    plainly 
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ing  out  balloU  without  requiring  a  prelimi- 
nary oath  as  required  by  |  4784,  Acta  1891, 
?.  135,  as  amended  April  18,  1893  (Laws 
893,  p.  164 ) .  That  section  provides :  "Any 
elector  who  declares  under  oath  to  the  judges 
of  election  having  charge  of  the  ballot  that 
he  cannot  read  or  wri&  or  that  by  reason 
of  physical  disability  he  is  unable  to  mark 
his  ballot  may  declare  his  choice  of  candi- 
dates to  the  judges  having  charge  of  the  bal- 
lots, who,  in  the  presence  of  the  elector, 
shall  prepare  the  ballot  for  voting  in  the 
manner  hereinbefore  provided."  It  will  be 
observed  that  the  notice  of  counter  contest 
nowhere  charges  that  the  electors  named 
therein  fraudulently  accepted  assistance 
without  having  previously  taken  the  re- 
quired oath,  nor  that,  as  a  matter  of  fact, 
they  could  read  or  write,  or  were  not  so 
disabled  they  could  not  mark  their  ballots. 
We  are  asked  to  hold  the  failure  of  the 
judges  to  require  such  a  preliminary  oath 
shall  disfranchise  the  ignorant  voter  whose 
illiteracy  compels  him  to  call  upon  them  for 


assistance.  Though  too  ignorant  to  mark 
out  his  own  ballot,  he  is  required  to  instruct 
the  judges  in  their  duties  by  insisting  they 
must  first  administer  the  oath  to  him.  While 
this  statute  requires  Uie  judges  to  assist  any 
elector  who  declares  under  oath  that  he  can- 
not read  or  write,  it  does  not  say  they  shall 
not  assist  others  that  they  know  of  their  owd 
knowledge  cannot  read  or  write.  Such  cases 
must  often  occur,  and,  while  the  judges 
should  require  the  oath  if  they  are  doubtful 
of  the  elector's  inability,  still  it  would  be  a 
harsh  construction  to  rule  that  they  were 
guilty  of  conduct  whidi  should  disfranchise 
the  voter  if  they  failed  to  require  such  oath, 
when  they  well  know  he  could  neither  roid 
nor  write.  When  it  is  remembered  that  our 
election  judges  are  required  to  be  chosen 
from  the  opposing  political  parties,  and  our 
precincts  are  small,  the  opportunities  for 
fraud  in  a  voter  thus  assuming  ignorance 
are  so  very  slight  that  we  cannot  believe  the 
legislature  could  have  intended  to  attach 
sueh  a  penalty  for  the  simple  act  of  aiding 


made  by  a  lead  pencil  which  may  have  been 
made  for  the  purpose  of  canceling  a  cross,  but 
which  might  have  been  made  also  for  Identlil- 
catlon,  should  be  rejected  ander  the  Nevada 
statute  providing  that  any  names,  words,  or 
marks  except  as  the  act  provides  shall  Invali- 
date the  ballot  Dennis  v.  Caughlln  (1896)  22 
Nev.  447.  29  L.  B.  A.  781,  41  Pac.  768. 

Marks  or  blurs  accidentally  made  in  attempt- 
ing to  correct  a  mistake,  or  additional  lines  used 
in  attempting  to  make  more  certain  or  clear  u 
cross  poorly  made  by  reason  of  unskilfulness  or 
carelessness,  and  not  indicating  an  intention 
to  identify  the  ballot,  will  not  avoid  It,  but  it 
should  be  counted.     JMtf. 

A  ballot  stamped  at  the  proper  place  with  the 
ofDctal  stamp  is  not  invalid  because  the  cross 
strokes  were  blurred.  People  ea  reZ.  Beasley  v. 
Sausalito  (1895)  106  Cat.  500,  89  Pac.  937. 

A  ballot  which  Is  marked  In  the  margin  op- 
posite the  name  of  one  candidate  only  by  an  Ir- 
regular blot  without  the  semblance  of  a  cross, 
apparently  made  with  the  same  Ink  with  which 
the  other  ballots  are  marked,  and  on  which  no 
mark  or  stamp  appears  in  Uie  margin,  is  not 
marked  with  a  cross  as  required  by  law,  and 
should  be  rejected.  Lay  v.  Parsons  (1894)  104 
Cal.  661,  88  Pac.  447. 

A  ballot  marked  with  a  blot  In  the  center  of 
a  ticket  instead  of  being  marked  with  a  cross 
as  required  by  the  Michigan  statute,  cannot  be 
counted.  Atty.  Oen.  ew  reh  Scott  v.  Olaser 
(1894)   102  Mich.  405,  61  N.  W.  651. 

A  ballot  which  is  disfigured  by  the  partial 
erasure  of  a  cross  placed  after  the  name  of  a 
candidate  Is  properly  rejected.  Sweeney  v.  HJul 
(1897)  23  Nev.  400.  48  Pac.  1036,  49  Pac.  169. 

A  ballot  disfigured  by  the  voter  deliberately 
and  intentionally  attempting  to  scratch  out  and 
obliterate  with  a  pencil  a  cross  made  opposite 
the  name  of  a  candidate  thereon,  should  not  be 
counted.    Ibid. 

f  .  Bupertluout  Uasf  and  morJbs. 

1.  DiBtinguishing  fMurkt, 

There  Is  a  practical  agreement  that  distin- 
guishing marks  will  render  the  ballot  void :  but 
It  is  not  always  easy  to  tell  what  Is  a  distin- 
guishing mark. 

What  constitutes  an  Identifying  mark  Is  gen- 
erally a  question  of  fact  for  the  trial  court. 
Keiso  V.  Wright  (1900 :  Iowa)  81  N.  W.  805. 

In  some  cases  identifying  marks  on  ballots 
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are  so  apparent  or  conclusively  Identifying  that 
the  court  may  say  as  matter  of  law  that  they 
may  be  used  for  that  purpose,  and  hence  the  bal- 
lots should  be  rejected  under  the  Iowa  statutes 
requiring  their  rejection  where  marked  in  any 
other  way  than  as  prescribed  so  that  they  may 
be  used  for  the  purpose  of  Identifying  the  bal- 
lots: and  in  other  cases  where  It  Is  doubt  fa! 
whether  tUby  could  be  so  used  It  Is  a  question 
of  fact  for  the  Jury.  Voorhees  v.  Arnold  (1899) 
108  Iowa,  77,  78  N.  W.  795. 

A  ballot  on  which  a  mark  or  character  le 
used,  which,  though  Indicating  an  Intention  to 
vote  a  particular  party  ticket  or  for  certain 
candidates,  at  the  same  time  serves  the  purpose 
of  Indicating  who  voted  It,  thereby  furnish Isk 
the  means  to  designing  persons  of  evading  the 
law,  will  be  rejected  under  the  Illinois  ballot 
law,  although  nothing  is  said  In  that  act  sibout 
distinguishing  marks.  Parker  v.  Orr  (1895) 
158  111.  609,  30  L.  R.  A.  227,  41  N.  E.  1002. 

Ballots  In  envelopes  on  which  the  names  of 
the  voters  casting  them  are  written  or  on  which 
other  distinguishing  marks  appear  are  illegal 
under  the  Connecticut  secret  ballot  act  of  1889. 
providing  that  If  any  envelope  or  ballot  shall 
contain  any  mark  or  device  so  that  the  same 
may  be  identified  In  such  a  manner  as  to  Indi- 
cate who  cast  It  the  ballot  shall  not  be  counted. 
Mallett  V.  Plumb  (1801)  60  Conn.  352,  22  Atl. 
772. 

A  ballot  paper  marked  on  the  back  with  the 
figure  38  was.  In  the  absence  of  any  showing 
that  the  voter  conld  be  Identified  by  the  writ- 
ing, allowed.  Buckrose  Case,  4  0*MaIley  &  H. 
110,  6  Mews*  Eng.  Digest,  col.  124. 

A  ballot  marked  with  a  cross  In  the  party 
circle,  and  with  a  cross  opposite  the  name  of 
each  candidate  on  the  same  ticket  except  one, 
under  whose  name  were  written  the  words  "any- 
body but  him,**  contains  Identifying  marks 
within  the  prohibition  of  the  Nebraska  stat- 
ute, and  should  not  be  counted.  Mauck  v. 
Brown  (1899;  Neb.)  81  N.  W.  818. 

Voting  twice  upon  the  same  ballot  for  a  can- 
didate by  placing  a  cross  opposite  his  name 
printed  thereon  In  two  places,  contrary  to  law, 
does  not  In  and  of  Itself  constitute  a  distin- 
guishing mark  which  requires  rejection  of  the 
entire  ballot  so  far  as  It  relates  to  that  ofllc^ 
where  over  400  ballots  were  so  marked.  Bawli 
V.  Pease  (1895;  Wyo.)  42  Pac.  760. 

A  ballot  marked  with  a  cross  in  a  party 
circle,  and  containing  the  word  ''sgalnst**  writ- 
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s  voter  to  cast  his  ballot  without  requiring 
him  to  declare  under  oath  what  they  already 
knew  beforehand.  Suppose  an  elector  with 
both  arms  cut  off,  or  afflicted  with  palsy  or 
blindness,  presents  himself,  and  asks  to  have 
his  ballot  prepared  by  the  judges;  are  we  to 
say  that  the  judges  must  go  through  the 
empty  form  of  administering  the  oath  as  to 
his  physical  disability?  I  think,  most  clear- 
ly, not.  But»  in  any  event,  the  mere  failure 
of  the  officer  to  perform  some  prescribed 
duty,  in  the  absence  of  any  fraud  or  imposi- 
tion practised  upon  the  voter,  will  not  de- 
prive him  of  his  ballot  unless  the  language 
of  the  statute  allows  no  other  alternative. 
We  think  the  court  correctly  held  the  evi- 
dence inadmissible  under  the  allegations  of 
the  notice  in  the  counter  contest. 

5.  Again,  it  is  urged  that  the  court  erred 
in  not  permitting  the  contestee  to  show  that 
in  the  case  of  certain  electors  the  Demo- 
cratic judges  went  into  the  booths,  and  as- 
sisted ocr&in  electors  therein  named.  Sec- 
tion 4784,  a  part  of  which  has  already  been 


copied,  contains  this  proviso:  "Provided, 
however,  that  the  provisions  of  this  section 
shall  not  be  construed  to  allow  any  judge  or 
judges  of  any  election  to  enter  a  booth  for 
the  purpose  of  assisting  any  elector  in  pre- 
paring his  ballot.  Such  judges  after  read- 
ing to  the  elector  the  contents  of  the  ballot 
shall  without  leaving  their  respective  posi- 
tions prepare  such  ballot  as  the  elector  may 
dictate."  Acts  1803,  p.  164.  Here,  again, 
was  a  positive  violation  of  the  law.  The 
judges  had  no  right  in  the  booths,  and  yet 
there  is  no  all^ation  that  this  misconduct 
was  in  furtherance  of  a  design  to  unduly 
influence  these  electors,  or  that  they  were  in 
fact  imposed  upon,  or  any  advantage  taken 
of  them,  by  the  judges.  The  judges  rendered 
themselves  amenable  for  a  violation  of  the 
law,  but  the  question  here  is,  Shall  this  un- 
lawful action  of  the  judge  disfranchise  the 
illiterate  voter  for  whose  protection  the  stat- 
ute made  provision?  Must  he  suffer  be- 
cause those  designated  by  the  law  to  instruct 
him  violate  the  lawT    To  so  hold  would  es- 


ten  under  the  name  of  a  candidate  for  an  office 
of  another  party*  and  the  word  **for"  written 
under  the  name  of  a  candidate  for  the  same  of- 
fice of  the  party  In  whose  circle  the  cross  is 
made,  contains  Identifying  marks  within  the 
prohibition  of  the  Nebraska  statate,  and  should 
not  be  counted.  Mauck  v.  Brown  (1809;  Neb.) 
81  N.  W.  313. 

A  ballot  properly  stamped  for  a  candidate, 
but  on  which  there  Is  also  a  distinct  cross  op- 
posite a  blank  line  lower  down,  cannot  be 
counted  for  him,  as  such  mark  vitiates  the  bal- 
lot, under  the  California  Political  Code  declar- 
ing that  no  voter  shall  place  any  mark  upon 
his  ballot  by  which  it  may  be  afterwards  identi- 
fied, and  that  ballots  not  made  as  provided  shall 
be  void  and  not  coimted.  Lauer  v.  Estes  (1898) 
120  Cai.  652,  53  Pac.  263. 

The  marking  of  a  cross  opposite  the  names 
of  all  candidates  of  both  parties  and  opposite 
the  name  of  one  party  at  the  head  of  the  ticket, 
the  marks  thus  opposite  candidates  being  all 
placed  Inside  of  the  square  therefor,  and  the 
one  opposite  the  party  named  inside  of  the 
circle  therefor,  as  required  by  statute,  does  not 
cocstltute  an  identifying  mark, — especially  in 
view  of  the  provision  of  the  statute  that  the  un- 
necessary marking  of  a  cross  in  a  square  by  a 
marked  party  circle  shall  not  affect  the  validity 
of  the  vote.  Kelso  v.  Wright  (1900;  Iowa)  81 
N.  W.  805. 

A  ballot  regularly  stamped  for  the  number  of 
presidential  electors  for  whom  the  voter  is  en- 
titled to  vote,  on  which  at  a  point  lower  down 
and  opposite  certain  other  candidates  for  presi- 
dential electors  there  is  a  mark  apparently 
made  with  ink,  there  being  nothing  to  show  that 
it  was  accidental,  is  vitiated  thereby  under  the 
California  I'oUticai  Code,  declaring  that  no 
voter  shall  place  any  mark  on  his  ballot  by 
which  it  may  be  afterwards  identified,  and  that 
ballots  not  made  as  provided  shall  be  void  and 
not  counted.  Lauer  v.  Estes  (1898)  120  Cal. 
652,  53  Pac.  268. 

Unauthorised  marks  on  ballots  to  be  identi- 
fying must  be  deliberately  made,  and  not  be 
merely  accidental  or  a  mere  effort  to  correct 
what  may  be  thought  to  be  an  improper  mark- 
ing. In  order  to  require  a  rejection  of  the  bal- 
lots, under  the  Iowa  statute  requiring  a  rejec- 
tion where  marked  in  any  other  way  than  as 
prescribed,  so  that  the  mark  may  be  used  to 
id(*ntify  the.  ballots.  Voorhees  v.  Arnold  (1899) 
108  Iowa.  7T,  78  N.  W.  796. 

47  L.  R.  A. 


Ballots  marked  with  a  cross  in  the  square 
opposite  an  office  for  which  the  name  of  no  can- 
didate is  printed  thereon  are  properly  excluded 
as  containing  identifying  marks.     Ibid, 

A  ballot  marked  with  a  cross  under  a  party 
name  with  a  half  circle  around  it  and  a  figure 
9  written  in  the  square  under  another  party 
name  should  not  be  counted,  as  the  figure  used 
could  not  have  been  appropriate  nor  Intended 
to  express  any  Intent  of  the  voter.  Atty.  Gen. 
0S0  rel,  Scott  V.  Glaser  (1894)  102  Mich.  406, 
61  N.  W.  651. 

A  ballot  on  which  there  are  printed  the  names 
of  candidates  for  two  separate  townships  should 
not  be  counted  where  it  Is  marked  by  a  voter 
of  one  township  with  a  cross  opposite  the  names 
of  some  of  the  candidates  for  office  In  the  other 
township,  as  such  marks  are  distin^'uishing 
marks  In  violation  of  the  Nevada  statute. 
Sweeney  v.  Hjul  (1897)  28  Nev.  409,  48  Pac. 
1036,  49  Pac.  109. 

A  ballot  marked  with  a  cross,  but  also  with 
the  letter  "H"  In  the  circle  at  the  head  of  a 
party  ticket,  contains  identifying  marks  in  vio- 
lation of  the  Nebraska  statute,  and  cannot  be 
counted.  Mauck  v.  Brown  (1899;  Neb.)  81  N. 
W.  813. 

The  marking  ot  a  ballot  with  a  cross  with 
'*Cu**  above  It  Is  invalid.  Robertson  v.  Adam- 
son  (1876)  3  Ct.  of  Sess.  978,  Wigmore,  P.  190. 

A  ballot  marked  with  a  diagonal  black  line 
in  one  of  the  spaces  for  the  writing  in  of  the 
name  of  a  candidate  (n  the  blank  column  rtJi- 
ders  the  ballot  void,  there  being  no  apparent 
reason  therefor  except  that  it  was  deliberately 
made  for  the  purpose  of  identification.  People 
ea  rel.  Pierce  v.  Parkhurst  (1898)  24  Misc.  442» 
53  N.  Y.  Supp.  598. 

Ballots  with  words  written  thereon  In  all 
cases  where  it  Is  apparent  that  the  words  were 
written  by  the  elector,  or  by  some  person  unau- 
thorised, before  the  same  were  cast  by  the  elect- 
or, are  invalidated  thereby.  State  ev  rel.  Mc- 
Millan V.  Sadler  (1899;  Nev.)  58  Pac.  284. 

The  Indorsement  of  the  word  **EagIeham'' 
upon  a  ballot  is  a  clear  violation  of  the  provi- 
sion of  the  Nebraska  statute  that  no  elector 
shall  place  any  mark  upon  his  ballot  by  which 
it  shall  be  afterward  identified  as  the  one  voted 
by  him,  and  it  should  be  rejected.  Spurgin  v. 
Thompson  (1893)  37  Neb.  89,  65  N.  W.  297. 

A  ballot  marked  with  a  cross-mark  In  the 
voting  place  opposite  the  name  of  a  candidate, 
and  with  a  diagonal  black  pencil  mark  dellber- 
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tablish  a  precedent  which  uiucrupuloufi  par- 
tifian  officials  might  seize  upon  to  nullify  a 
perfectly  fair  and  honest  election.  It  is  a 
sound  distinction  of  the  law  whidi  disfran- 
chises a  voter  for  his  own  failure  to  obey  the 
plain  and  positive  rules  adopted  to  secure 
an  honest  expression  of  the  will  of  the  peo- 
ple, and  that  which  refuses  to  punish  him 
for  the  neglect  or  misconduct  of  an  officer, 
over  whose  conduct  he  has  no  control,  as  to 
some  provision  which  the  legislature  has  not 
deem^  of  sufficient  importance  to  declare 
that  a  noncompliance  therewith  shall  avoid 
the  election  or  render  a  ballot  illegal  and 
void.  This  objection  cannot>  for  these  rea- 
sons, be  sustained. 

6.  There  was  a  misnomer  of  Robert  Buel- 
temann  in  oontes tor's  notice.  The  notice 
gave  his  name  as  Henry  Bueltemann.  The 
circuit  court  unquestionably  had  the  power 
to  have  permitted  an  amendment  of  the  given 
name,  and  to  have  heard  the  testimony  as 
to  his  nonresidence.    As   the   exclusion   of 


this  voter  does  not  determine  the  contest^  it 
ia  not  necessary  to  discuss  the  point  further, 
llie  right  to  amend  in  election  contests  wss 
fully  considered  and  affirmed  by  this  court 
in  Noah  v.  Craig,  134  Mo.  347,  35  S.  W.  1001. 
By  the  official  count  respondent  received 
2,440  and  appellant  2,449  votes.  It  was  ad- 
mitted that  by  the  official  count  of  Steimel 
precinct  respondent  received  104  votes  and 
appellant  308  votes.  According  to  the  rfr> 
count  of  Steimel  precinct,  respondent,  or  con- 
tester,  received  139  and  appellant  325 
votes,  a  gain  of  35  votes  for  contestor,  and 
of  17  votes  for  contestee.  The  court  made 
a  finding  that  eight  ballots  counted  for  con- 
testee were  cast  by  illegal  voters,  among 
wliom  was  Robert  Bueltemann.  No  excep- 
tions were  taken  to  this  finding  save  as  to 
Robert  Bueltemann,  so  that  the  total  vote  of 
contestee  must  be  reduced  by  eight  on  this 
account.  It  was  shown  that  two  illegal 
votes  were  cast  for  contestor  by  McGuire 
and  Wilson,  and    these   must    be  deducted 


ately  made  in  the  space  occapled  by  bis  name 
on  tbe  right  side  thereof  apparently  for  the 
purpose  of  Identification,  should  be  rejected  un. 
der  the  New  York  election  law  providing  that 
it  shall  not  be  lawful  to  make  any  mark  upon 
an  official  ballot  other  than  the  cross  mark 
used  for  the  purpose  of  voting,  which  must  be 
placed  in  the  circle  or  voting  spaces  to  the  left 
of  the  names  of  candidates,  and  that  any  ballot 
containing  any  other  mark  shall  be  wholly  void, 
and  no  vote  thereon  shall  be  counted.  I'eople 
ear  rel.  Pierce  v.  Parkhurst  (1898)  24  Misc.  442, 
58  N.  Y.  Supp.  698. 

Ballots  marked  with  more  than  a  single  cross 
onder  a  party  heading  do  not  properly  express 
the  voter's  intention,  and  should  be  excluded. 
Atty.  Oen.  ea  rel.  Scott  v.  Qlaser  (1894)  102 
Mich.  405,  61  N.  W.  661. 

A  ballot  on  which  the  voter  has  indiscrimin- 
ately placed  crosses  on  various  parts  thereof 
Is  properly  rejected.  Sweeney  v.  HJul  (1897) 
23  Nev.  409,  48  Pac.  1086,  49  Pac.  169. 

A  ballot  which  bears  opposite  the  name  of 
one  of  the  candidates  a  i>erpendlcular  mark  Is 
Invalid,  and  cannot  be  counted.     IMd. 

Ballots  with  equation  marks  between  the 
printed  names  of  the  candidates  and  the  party 
designation  are  invalid.  State  ex  rel.  McMillan 
▼.  Sadler  (1899;  Nev.)  68  Pac.  284. 

Ballots  on  which  the  elector  has  voted  for  the 
proper  number  of  candidates  for  some  office,  and 
also  placed  an  additional  cross  In  the  proper 
place  after  the  blank  space  left  for  the  writing 
In  of  the  name  of  any  candidate  nominated  to 
fill  a  vacancy,  are  invalidated  thereby.     Ibid. 

A  cross  with  a  large  figure  1  placed  there- 
after invalidates  the  ballot.     /Md. 

A  ballot  marked  with  two  distinct  crosses  im- 
mediately under  the  names  of  candidates  can- 
not be  counted.  Sweeney  v.  HJul  (1897)  23 
Nev.  409,  48  Pac.  1036.  49  Pac.  169. 

A  ballot  marked  with  a  cross  near  the  center 
and  top  thereof  and  Immediately  under  the 
cross  printed  Ibereon,  and  with  a  cross  In  the 
blank  space  beneath  the  name  of  a  candidate, 
and  with  another  cross  near  the  middle  of  the 
ticket  and  Immediately  following  the  words  "for 
members  of  assembly,"  Is  void  and  properly  re- 
jected.    Ibid. 

The  marking  of  a  ballot  with  a  cross,  with 
additional  marks  of  various  sorts,  Is  invalid. 
Cameron  v.  McLennan  (1875)  11  Can.  L.  J. 
168.  Hodglns,  Elect.  Cas.  817,  Wlgmore,  p.  190. 

Tbe  marking  of  a  ballot  with  a  cross  with 
small  lines  running  In  several  directions  Is  In- 
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valid.  Dionne  v.  Qagnon  (1883)  9  Quebec  L. 
R.  20.  Wlgmore,  p.  190. 

Ballots  marked  with  a  cross  In  the  proper 
place,  but  Inclosed  with  the  letter  "O"  or  cir- 
cular lead  i>encll  mark,  are  Invalid.  State  es 
rel.  McMillan  v.  Sadler  (1890;  Nev.)  58  Pac 
284. 

Writing  a  word  Instead  of  employing  a  cross 
as  required  by  statute  is  ground  for  rejection  of 
ballots  so  marked.  Dennis  v.  Caoghlln  (1805) 
22  Nev.  447,  29  L.  B.  A.  781.  41  Pac.  768. 

The  writing  on  a  ballot  opposite  the  word 
"yes**  on  a  proposed  constitutional  amendment 
submitted  of  a  word  which  may  be  read  "yea"  or 
"yet"  tends  to  Indicate  the  voter's  choice  and 
may  hardly  be  considered  a  distinguishing  mark 
which  will  prevent  the  ballot  being  counted.  In 
a  contest  between  candidates  for  an  office  also 
voted  for  in  the  same  ballot.  Parker  v.  Orr 
(1895)  168  111.  609,  80  L.  R.  A.  227,  41  N.  B. 
1002. 

A  ballot  properly  marked  in  a  party  circle 
with  a  cross,  but  having  also  the  word  "yes" 
written  in  the  square  of  one  of  the  tickets, 
should  be  rejected  as  containing  an  Identifying 
mark.  Wbittam  v.  Zahorik  (1804)  01  Iowa,  23, 
59  N.  W.  57. 

The  writing  of  the  word  "democratic"  at  the 
head  of  a  ticket,  making  a  single  mark  through 
the  circle  or  square,  making  a  circle  or  other 
Irregular  character  within  the  circle  or  vquare, 
making  a  cross  opposite  the  names  outside  the 
square  and  signing  the  name  oif  the  voter  to 
the  ballot,  are  all  modes  of  marking  which  dis- 
regard the  directions  of  the  Illinois  ballot  law 
requiring  a  cross  to  be  placed  In  the  appropriate 
margin  or  place  opposite  the  name,  and  furnish 
the  means  whereby  the  secrecy  of  the  ballot 
could  be  destroyed,  and  require  the  rejection 
thereof.  Parker  v.  Orr  (1895)  158  III.  009,  30 
L.  R.  A.  227,  41  N.  E.  1002. 

Ballots  on  which  the  words  "voted"  or  "voted 
for"  are  written  after  the  name  of  a  candidate 
contain  a  distinguishing  mark  by  which  thf^y 
might  be  identified,  and  should  not  be  counted. 
Van  Winkle  v.  Crabtree  (1899)  84  Or.  462.  55 
Pac.  831. 

A  ballot  marked  only  by  the  words  "against 
incorporation"  written  In  lead  pencil  at  the  bot- 
tom entirely  below  the  printed  matter,  Instead 
of  being  marked  with  a  cross  put  on  with  tbe 
official  stamp,  should  be  excluded  where  there 
Is  no  provision  for  that  method  of  voting  except 
for  a  candidate  for  an  office  whose  name  Is  not 
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from  his  total.    The  following  tabular  state* 
meat  shows  the  result: 


Reoount  . 


Hope. 

2,440 

35 


2,475 
Deducted  illegal  yoters         2 


Majority,  16. 


2,473 


Flentge. 
2,449 
17 

2,466 
8 

S^458 


If  to  this  we  add  the  result  ascertained  by 
the  recount  for  appellant,  and  consider  the 
whole  of  that  return  in  evidence,  we  would 
have  added  to  the  above  totals  the  follow- 
ing: 


Majority,  3. 


Hope. 
2,478 
42 

2,515 


Flentge. 
2,458 
54 

2,512 


As  it  does  not  change  the  result,  we  have 
not  oonsidered  whether  the  whole  oertlficate 
is  a  part  of  the  record  or  not^  As  appellant 
challenges  and  objects  to  it,  we  leave  it  out 
of  consideration.  The  result  is,  respondent 
was  elected  collector  of  the  revenue  by  a  ma- 
jority of  fifteen  votes. 

The  judgment  ia  affirmed, 

• 

Sherwood,  Bvrcessy  and  Brace,  JJ., 
concur. 

Barclay,  Ch.  J.,  dissenting: 

In  the  third  section  of  the  foregoing 
learned  opinion,  our  Brother  Gantt  holds 
that  nearly  fifty  voters  must  lose  their  votes 
cast  at  the  election  of  1896.  All  these  voters 
had  prepared  and  voted  ballots  on  which  the 
entire  Republican  ticket  remained  un- 
scratched,  and  on  which  were  noted  their 
votes  upon  the  several  constitutional  amend- 
ments in  the  same  (the  Republican)  column. 
All  the  other  tickets  on  the  papers  were 
crossed  out  by  pencil  marks,  except  the  "In- 
dependent Ticket,"  on  the  extreme  right  of 


.on  the  ballot.  People  ear  rel.  Beasley  v.  Sansa- 
ilto  (1895)  106  Cal.  500,  39  Pac  987. 

Ballots  marked  on  the  outside  with  the  let- 
ters "O.  E/*  in  lead  pencil  contain  a  device,  and 
cannot  be  counted  under  N.  C.  Code,  I  2687,  pre- 
scribing that  ballots  shall  be  without  device,  the 
purpose  of  which  is  to  preserve  the  secrecy  of 
the  ballot  and  protect  the  voter  from  Intimida- 
tion. Baxter  v.  Ellis  (1802)  111  N.  C.  124, 
9uh  nom.  State  ea  rel,  Baxter  v.  Ellis,  17  L.  EL 
A.  382,  15  N.  E.  938. 

Ballots  marked  with  the  letters  O.  K.,  ren- 
dering it  iK>8Bible  to  Identify  them,  are  void, 
and  cannot  be  counted,  under  the  Oregon  elec- 
tion law  prescribing  a  punishment  for  the 
elector  who  places  a  distinguishing  mark  upon 
his  ballot  whereby  It  may  be  identified,  although 
It  does  not  in  positive  terms  provide  that  such 
ballot  shall  be  void.  Van  Winkle  v.  Crabtree 
(1890)  84  Or.  462,  55  Pac.  831. 

Ballots  on  which  are  written  across  amend- 
ments the  words  '*rats"  or  **don*t  want  any 
king'*  should  be  excluded  as  containing  distin- 
guishing marks,  as  such  expressions  were  not 
used  and  could  not  be  used  for  the  purpose  of 
expressing  the  voter's  preference  for  a  certain 
candidate.  State  ear  rel.  Orr  v.  Fawcett  (1897) 
17  Wash.  188,  49  Pac.  346. 

The  indorsement  by  a  voter  on  the  back  of  a 
ballot  of  a  statement  of  inability,  for  certain 
reasons,  to  register,  and  that  he  lives  in  the 
ward  and  is  entitled  to  his  franchise  there.  Is  a 
distinguishing  mark,  within  the  Washington 
statutes  declaring  void  ballots  having  marks 
upon  them  by  which  they  may  afterwards  be 
distinguished.  State  ew  rel.  Hyland  v.  Peter 
(1899)  21  Wash.  243/57  Pac.  814. 

Ballots  marked  with  a  circle  within  the  party 
circle  and  about  half  as  large,  and  also  with  a 
cross  which  Is  partly  in  and  on  the  inner  pencil 
circle  and  the  ends  of  which  extend  into  the 
larger  and  true  circle,  violate  the  provision  of 
the  Nebraska  statute  that  no  voter  shall  place 
Identifying  marks  upon  his  ballot.  Mauck  v. 
Brown  (1899;  Neb.)  81  N.  W.  313. 

The  placing  of  a  cross  in  the  marginal  space 
at  the  right  of  the  name  of  a  candidate.  Instead 
of  in  the  square  at  the  right  thereof,  does  not 
require  the  rejection  of  the  ballot  on  the  ground 
that  the  mark  so  placed  may  serve  to  distin- 
guish It,  where  the  statute  does  not  require  the 
placing  of  the  cross  in  the  square,  but  merely 
that  It  shall  be  placed  after  the  name  of  the 
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candidate  voted  for.  Tebbee  v.  Smith  (1895) 
108  Cal.  101,  29  L.  It.  A.  673,  41  Pac.  454. 

A  ballot  stamped  in  the  square  containing 
the  device  at  the  head  of  one  ticket,  and  also 
between  the  name  of  that  party  at  the  top  of 
the  ticket  and  to  the  left  of  the  name  of  a  can- 
didate on  the  same  ticket,  violates  the  provi- 
sion of  the  Indiana  election  law  forbidding  a 
stamp  elsewhere  on  the  ticket  when  stamped 
In  the  square  containing  the  device,  unless  there 
be  no  candidate  for  some  office  in  the  list  un- 
der the  stamped  device,  and  forbidding  dlslln- 
guishing  marks,  and  cannot  be  counted.  Sego 
V.  Stoddard  (1893)  136  Ind.  297,  22  L.  R.  A. 
468,  86  N.  E.  204 ;  Sego  v.  State  ew  rel.  Stod- 
dard (1804)  136  Ind.  700,  36  N.  B.  208. 

Ballots  marked  with  a  cross  under  one  party 
name,  but  also  with  two  marks  similar  to  cdm- 
mas  under  another  party  name,  should  be  exclud- 
ed, as  such  marks  could  not  have  been  used  to 
have  expressed  the  voter's  Intention.  Atty.  Gen. 
&D  rel.  Scott  V.  Glaser  (1894)  102  Mich.  405,  61 
N.  W.  651. 

A  single  short  line  in  a  party  circle  on  a  bal- 
lot marked  with  a  cross  in  another  party  circle 
is  a  mark  other  than  a  voting  mark,  within  the 
New  York  election  law  declaring  that  any  bal- 
lot on  which  appears  any  mark  other  than  the 
cross-mark  used  for  the  purpose  oi  voting  shall 
be  void,  and  no  vote  thereon  shall  be  counted. 
People  ex  rel.  Obert  v.  Bourke  (1900)  63  N.  y. 
Supp.  906. 

Ballots  marked,  not  only  with  the  necessafy 
cross  under  a  party  name  but  also  containing 
various  other  crosses,  should  be  rejected  as  con- 
taining distinguishing  marks.  Atty.  Gen.  ex 
rel.  Scott  V.  Glaser  (1894)  102  Mich.  896,  405. 
61  N.  W.  648,  651. 

The  marking  of  more  names  for  a  certain 
office  than  there  are  persons  to  be  elected  to 
that  office  does  not  require  the  rejection  of  bal- 
lots so  marked  from  the  count  as  to  other  of- 
fices, on  the  ground  that  they  contain  Identify- 
ing marks  within  the  statutory  provision  for- 
bidding the  placing  of  identifying  marks  upon 
ballots  by  voters,  in  view  of  another  provision 
that  where  a  voter  marks  more  names  than 
there  are  persons  to  be  elected  to  an  office,  his 
ballot  shall  not  be  counted  for  such  office.  Day 
V.  Gunning  (1809;  Cal.)  59  Pac.  196. 

Ballots  having  more  than  one  stamp  mark  In 
the  large  space  Inclosing  the  device  of  a  party 
contain   distinguishing   marks,   and   cannot   be 
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the  ballot.  (It  appears  elsewhere  in  the 
case  that  the  same  ruling  will  probably  an- 
nul a  large  number  of  Democratic  ballots, 
marked  in  a  similar  way.  Those  ballots  will 
be  again  referred  to.)  The  so-called  "In- 
dependent Ticket"  consisted  of  the  name  of 
one  candidate  for  sheriff,  printed  near  the 
bottom  of  the  column.  The  column  was 
otherwise  totally  blank.  Yet  because  that 
ticket  was  not  erased  the  votes  of  all  those 
who  overlooked  or  ignored  it  (and  who 
thought  they  had  expressed  their  votes  for 
other  offices  by  proper  marks  on  the  ballot 
paper)  are  to  be  toUiIly  nullified  by  the  rul- 
ing of  our  learned  associates.  To  such  a 
judgment  we  enter  our  most  respectful,  but 
emphatic,  dissent ;  it  seems  to  us  a  departure 
from  valuable  principles  (heretofore  an- 
nounced in  this  state  and  elsewhere)  gov- 
erning the  exercise  of  the  electoral  franchise. 
Whenever  a  ruling  is  proposed,  the  effect  of 
which  is  to  deprive  a  large  number  of  citi- 
zens of  their  nighest  privilege  as  freemen, 
any  court  should,  before  indorsing  it,  be  very 
sure,  indeed,  that  the  ruling  is  sound,  and 


that  it  correctly  declares  the  true  intent  of 
the  law  that  is  supposed  to  point  to  such  a 
result. 

1.  Section  4781  (as  amended  by  laws  1893, 
p.  156)  has  been  already  quoted.  It  directs 
the  voter  how  to  indicate  the  vote  which  he 
is  entitled  to  cast.  The  prime  object  of  the 
section  is  to  point  out  how  the  voter  may 
express  his  choice  on  all  "the  questions  sub- 
mitted." Its  object  is  not  to  set  a  trap  to 
catch  him,  and  prevent  his  voting.  The  gist 
of  the  legislation  ( as  to  the  mode  of  marking 
the  ballot)  is  found  in  the  statement  that 
the  voter  is  to  prepare  his  ballot  so  that  the 
part  which  remains  "shall  express  his  vote 
upon  the  questions  submitted."  He  is  di- 
rected to  put  his  vote  into  one  column,  with 
a  view,  no  doubt,  to  facilitate  the  labors  of 
the  election  officers  in  counting  the  votes. 
But  the  law  does  not  say  that  if  the  voter 
leaves  any  names  in  other  columns  he  is  to 
lose  his  entire  vote.  On  the  contrary,  he  is 
authorized  in  positive  terms  to  leave  plenty 
of  unscratched  names  on  other  columns  of 
the  paper,  if  he  makes  a  "partial  erasure" 


counted  under  the  Indiana  election  law,  whicb 
contemplates  the  making  of  but  one  stamp  mark 
In  a  sqaare,  and  provides  that  ballots  contain- 
ing distinguishing  marks  shall  not  be  counted. 
Sego  V.  Stoddard  (1803)  136  Ind.  297,  22  L.  R. 
A.  468,  86  N.  •  E.  204 ;  Sego  ▼.  State  ew  rel, 
Stoddard  (1804)  130  Ind.  700,  86  N.  B.  208. 

A  stamp  at  or  In  a  square  opposite  which 
there  Is  no  candidate's  name,  that  office  being 
left  blank.  Is  a  distinguishing  mark  which  will 
prevent  the  counting  of  the  ballot,  as  the  only 
squares  which  can  be  lawfully  stamped  under 
the  Indiana  election  law  are  the  squares  oppo- 
site the  candidates'  names  on  the  various  tick- 
ets, and  the  square  Inclosing  the  device  of  the 
party.     Ihid. 

A  cross  placed  In  the  voting  space  before  the 
words  on  a  ticket  "no  nominations"  Is  not  a 
cross  mark  "used  for  the  purpose  of  voting,'* 
and  ballots  so  marked  are  therefore  void  under 
the  New  York  election  law  of  1896,  which  pro- 
vides that  any  ballot  shall  be  void  and  no  vote 
thereon  shall  be  counted  on  which  any  mark 
shall  be  found  other  than  the  cross  mark  "used 
for  the  purpose  of  voting."  People  ea  rel.  Feeny 
V.  Richmond  County  Canvassers  (1898)  156  N. 
Y.  36,  60  N.  E.  425. 

Ballots  stamped  In  the  square  opposite  the 
device  of  the  party,  and  also  In  the  squares  op- 
posite any  or  all  of  the  candidates  In  the  same 
party  or  In  any  other  party  when  that  ticket 
presents  a  full  list  of  candidates  for  the  various 
offices,  cannot  be  counted,  as  they  violate  the 
Indiana  election  law,  providing  that  If  the  voter 
stamps  the  large  square  Inclosing  the  device  of 
a  party  he  cannot  stamp  elsewhere  on  the  bal- 
lot unless  there  be  no  candidate  for  some  ofBce 
In  the  list  printed  under  such  device,  in  which 
case  he  may  vote  for  that  office  by  stamping  the 
square  to  the  left  of  the  name  of  any  candidate 
for  that  office  on  any  other  list,  and  further  pro- 
viding that  a  stamp  In  violation  thereof  shall 
be  treated  as  a  distinguishing  mark,  and  forbid- 
ding the  counting  of  any  ballot  containing  a 
distinguishing  mark.  Sego  v.  Stoddard  (1803) 
136  Ind.  297,  22  L.  R.  A.  468,  36  N.  E.  204; 
Sego  V.  State  ea  rel.  Stoddard  (1894)  136  Ind. 
700,  36  N.  E.  208. 

Two  entirely  separate  and  distinct  Impres- 
sions of  the  stamp  within  the  square  containing 
the  emblem  of  a  party  constitute  a  distinguish- 
ing mark  requiring  Its  rejection.  Zeis  v.  Pass- 
water  (1895)  142  Ind.  875,  41  N.  B.  796. 
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3.  Harmleti  marht, 

Uuauthorlsed  marks  not  of  a  character  to  be 
readily  used  for  the  purpose  of  identification, 
or  some  slight  mark  Inadvertently  placed  on  the 
ballot  by  reason  of  the  voter's  unskilfulneJss,  do 
not  require  the  rejection  of  the  ballot ;  but 
where  the  unauthorized  marks  are  made  delib- 
erately, and  may  be  used  for  the  purpose  of 
Identifying  the  ballot,  it  should  be  rejected. 
Whlttam  V.  Zahorik  (1894)  91  Iowa,  23,  59  N. 
W.  67. 

Pencil  or  other  marks  which  may  be  placed 
upon  a  ballot  by  mistake  or  for  the  evident  pur- 
pose of  making  the  voter's  Intention  plain  or 
correcting  a  mistake  should  not  be  considered 
as  such  distinguishing  marks  as  will  avoid  the 
ballot,  under  Wash,  act  1895  prohibiting  dis- 
tinguishing marks,  which  only  amended,  and 
did  not  repeal  Wash.  Gen.  Stat,  f  418,  declar- 
ing that  no  ticket  shall  be  lost  for  want  of 
form  if  the  Judges  can  determine  to  their  satia 
faction  the  person  voted  for  and  the  office  In- 
tended, and  In  view  of  the  further  provision  of 
the  act  of  1895  that  If  a  ballot  Is  sufficiently 
plain  to  gather  therefrom  a  part  of  the  voter's 
Intention  It  shall  be  counted  as  to  such  part. 
State  ew  rel.  Orr  v.  Fawcett  (1897)  17  Wash. 
188,  49  Pac.  346. 

Marks  on  ballots,  for  the  existence  of  which  a 
reason  Is  or  may  be  suggested  consistent  with 
honesty  and  good  faith,  will  rarely  be  allowed 
to  Invalidate  a  ballot  unless  It  appears  that  it 
was  In  fact  used  for  corrupt  purposes;  but 
marks  for  the  existence  of  which  no  such  reason 
can  be  suggested  will.  If  unexplained,  generally 
be  presumed  to  be  for  corrupt  purposes.  State 
ew  rel.  Phelan  v.  Walsh  (1892)  62  Conn.  260, 
17  L.  R.  A.  364,  25  Atl.  1. 

The  marking  of  a  ballot  by  a  cross  with  lines 
at  the  ends  of  the  arms  Is  valid.  Maswell 
V.  Stewart  (1874)  1  Ct.  of  Sess.  925.  2  O'Malley 
&  H.  215.  WIgmore,  p.  190 :  Cameron  v.  McLen- 
nan (1875)  11  Can.  L.  J.  163,  Hodglns,  Elect. 
Cas.  817,  WIgmore,  p.  190. 

The  marking  of  a  ballot  by  a  cross  with  a 
double  leg  Is  valid.  Uaswell  v.  Stewart  (1874) 
1  Ct.  of  Sess.  925,  2  O'Malley  &  H.  215,  Wig- 
more,  p.  190. 

The  marking  of  a  ballot  with  a'  cross  having 
two  vertical  lines  Is  valid.  Dlonne  v.  Oagnon 
(1883)  9  Quebec  L.  R.  20,  WIgmore.  p.  190. 

Ballots  marked  with  two  or  more  crosses  la 
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of  those  oolmnns.  The  law  says,  further, 
that  he  may  express  his  intent  to  reject  the 
other  "groups"  "in  any  other  manner  than 
by  the  erasure  of  a  name  to  substitute  an- 
other." A  rejection  of  part  of  a  column 
(other  than  that  indicating  the  voter's 
choice)  "is  to  be  taken  as  a  rejection  of  the 
whole  group."  The  amendments  of  S  4781 
in  1891  and  in  1893  disclose  that  the  legis- 
lative intent  has  been  directed  towards  di- 
minishing the  risk  of  disfranchising  citizens 
on  account  of  omissions  to  conform  strictly 
to  the  letter  of  the  law  in  marking  their  bal- 
lots. As  the  statute  now  reads,  the  vital 
and  paramount  ideas  of  §  4781  are  that  the 
voter  shall  clearly  indicate  some  one  column 
as  the  one  of  his  choice,  and  in  marking  his 
choice  shall  have  the  right  to  vote  (in  that 
one  column)  on  all  questions  submitted.  In 
the  case  in  hand  the  purpose  of  these  citizens 
to  vote  the  Republican  ticket  is  perfectly 
clear,  unless  the  failure  to  erase  the  Kage 
"group"  defeats  that  purpose.  If  each  of 
these  voters  had*  proceeded  to  draw  a  pencil 
mark  lengthwise   along   some   part   of  the 


blank  space  in  the  Kage  "group,"  we  pre- 
sume that  the  supreme  difficulty  which  has 
been  experienced  in  discovering  the  voter's 
intention  would  disappear!  But  the  voters 
did  not  apprehend  tne  importance  of  such 
an  act!  I  Not  being  posted  in  the  niceties 
of  election  law,  nor  appreciating  the  possi- 
bilities involved  in  its  construction,  they  did 
not  take  the  precaution  to  erase  any  part  of 
the  blank  of  which  that  column  was  chiefly 
composed.  Hence  they  are  now  told  that 
they  must  lose  their  votes  for  the  important 
state  and  national  offices  which  the  blank 
space  on  the  Kage  "group"  is  supposed  to 
represent! !  I  These  voters  lose  their  votes, 
not  only  as  to  the  one  county  office  named  in 
that  "group,"  but  also  as  to  all  other  offices 
which  they  had  a  right  to  take  part  in  choos- 
ing at  that  election ! ! ! !  Just  here  it  may 
be  proper  to  inquire  what  was  the  true  stand- 
ing of  the  Independent  ticket  on  which  Mr. 
Kage's  name  appeared.  In  the  learned  opin- 
ion of  our  associate  it  is  held  that  the  name 
and  the  caption  constitute  a  "group"  (with- 
in the  meaning  of  S  4781),  the  failure  to 


*  one  square,  or  with  a  cross  having  two  horlson- 
tal  lines  Instead  of  one,  should  be  counted  If 
otherwise  regular,  as  these  are  not  such  distin- 
guishing marks  as  Invalidate  the  ballots  In  the 
absence  of  evidence  of  Intent  to  distinguish 
tbem.  Houston  v.  Steele  (1896)  98  Ky.  590, 
34  S.  W.  6. 

The  marking  with  \  double  cross  opposite 
the  name  of  candidates  of  ballots  otherwise 
regular  In  form  does  not  require  their  rejection 
as  containing  distinguishing  marks.  State  eo 
rel.  Orr  v.  Fawcett  (1897)  17  Wash.  188,  49 
Pac.  846;  Hawkins  v.  Smith  (1884)  8  Can.  S. 
C.  676 ;  contra:  State  ev  rel.  McMillan  v.  Sadler 
(1899;  Nev.)  68  Pac.  284;  Sweeney  v.  Hjul 
(1897)  23  Nev.  409,  48  Pac.  1036,  49  Pac.  169. 

So,  ballots  marked  with  two  or  more  crosses 
or  a  number  of  crosses  In  a  bunch,  Instead  of 
one,  should  be  rejected  under  the  Nevada  stat- 
ute providing  that  any  names,  words,  or  marks 
except  as  in  the  act  provided  shall  Invalidate 
the  ballot.  Dennis  v.  Caughlln  (1895)  22  Nev. 
447,  29  L.  R.  A.  781.  41  Pac.  768. 

A  ballot  marked  with  a  horlsontal  line  op- 
posite the  name  of  a  candidate,  and  with  two 
crosses  opposite  the  name  of  another  .candidate, 
should  not  be  counted.  Sweeney  v.  Hjul  (1897) 
28  Nev.  409,  48  Pac.  1036,  49  Pac.  169. 

The  marking  of  a  ballot  with  a  cross  having 
several  heavy  transverse  strokes  Is  valid. 
Dioime  V.  Oa^on  (1883)  9  Quebec  L.  B.  20, 
Wlgmore,  p.  190. 

The  marking  of  a  ballot  with  a  cross  made  of 
repeated  heavy  strokes  Is  valid.     Ibid. 

Ballots  are  not  invalidated  by  double  crosses 
or  stars,  the  evident  result  of  an  attempt  to 
retrace  lines  composing  a  cross,  or  an  attempt 
to  retrace  such  lines  by  one  with  a  nervous 
hand  or  upon  a  rough  board.  State  ew  rel.  Mc- 
Millan V.  Sadler  (1809 ;  Nev.)  58  Pac.  284. 

The  marking  of  a  ballot  with  a  cross  In  the 
square  of  one  candidate  and  an  obliterated 
mark  opposite  another  name  is  valid.  Grant  v. 
McCallum  (1876)  12  Can.  L.  J.  113,  Wlgmore, 
p.  190. 

The  marking  of  a  ballot  with  three  crossea 
one  in  the  right-hand  column,  one  on  the  name 
of  the  candidate,  and  one  In  the  left-hand  eol- 

•  nmn.  Is  valid.     Thid. 

Ballots  marked  with  crosses  in  the  squares 
opposite  the  names  of  candidates  on  the  ticket, 
and  in  the  squares  opposite  all  the  blank  spaces 
for  writing  In  names,  one  of  which  contains 
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also  a  cross  in  the  square  at  the  head  of  the 
column  in  which  the  names  are  marked,  are 
properly  counted  under  the  North  Dakota  stat- 
utes prohibiting  identifying  marka  but  not  pro- 
viding that  ballots  so  marked  shall  be  void  and 
not  counted  In  the  absence  of  any  proof  that 
they  were  in  fact  marked  for  the  purpose  of 
IdentlQcatlon,  as  such  marks  do  not  In  them- 
selves show  that  they  were  intended  as  distin- 
guishing marks.  Howser  v.  Pepper  (1899)  8 
N.  D.  484,  79  N.  W.  1018. 

So,  a  ballot  marked  with  a  cross  within  the 
square  opposite  the  name  of  a  candidate  and 
also  to  the  left  of  the  same  square  is  properly 
counted,     rud. 

Ballots  marked  with  a  cross  under  each  of 
the  names  of  two  separate  parties  should  be 
counted  where  the  two  tickets  are  identical. 
Atty.  Gen.  em  rel,  Scott  v.  Glaser  (1894)  102 
Mich.  405,  61  N.  W.  651. 

Ballots  marked  with  a  cross  opposite  the 
name  of  the  same  candidate  for  the  same  office 
in  two  different  columns  should  be  counted  for 
him,  as  such  double  marking  Is  merely  surplus- 
age, and  such  ballots  should  not  be  considered 
as  marked  ballots  In  view  of  the  provision  of 
the  New  York  election  law  covering  a  similar 
case,  where  the  ballots  are  so  marked  for  op- 
posing candidates  for  the  same  office,  that  bal- 
lots shall  not  be  wholly  vitiated  thereby,  but 
merely  not  counted  for  that  office,  and  the  bal- 
lots shall  be  returned  as  blank  votes  as  to  such 
office.  People  ex  rel.  Feeny  v.  Blchmond  County 
Canvassers  (1898)  156  N.  Y.  86,  50  N.  B.  425. 

A  ballot  containing  the  names  of  four  candl- 
datea  two  of  whom  are  to  be  elected,  which  is 
marked  with  a  cross  after  one  candidate  of  one 
party,  with  a  cross  after  one  candidate  of  an- 
other party,  and  with  a  slight  straight  pencil 
line  In  the  compartment  of  the  other  candidate 
of  the  latter  party,  should  be  counted  for  the 
candidate  of  the  latter  party  In  whose  compart- 
ment appears  the  crosa  Jenkins  v.  Brecken 
(1883)  7  Can.  S.  C.  247. 

A  ballot  marked  with  two  crosses  within  the 
circle  at  the  head  of  a  party  ticket  is  properly 
counted  for  a  candidate  thereunder,  under  the 
South  Dakota  statute  requiring  It  to  be  marked 
with  a  cross  In  the  circle  or  at  the  left  of  the 
candidate's  name.  Parmley  v.  Healy  (1895) 
7  8.  D.  401,  64  N.  W.  186. 

I'he  marking  ot  a  ballot  with  two  lines  cross- 
ing at  a  very  acute  angle  is  valid.    Grant  v. 
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erase  some  part  of  which  renders  the  whole 
ballot  null  and  void.  In  our  opinion,  that 
ticket  is  siinply  what  it  purports  to  be, 
namely,  an  official  statement  of  an  independ- 
ent nomination  for  sheriff.  It  is  not  a  col- 
umn printed  for  use  in  voting  for  any  other 
office  than  the  one  mentioned  therein.  Leav- 
ing that  name  unerased  on  a  ballot  other- 
wise correct  ( in  indicating  an  intent  to  vote 
another  column )  certainly  amounts  to  noth- 
ing worse  than  a  vote  for  two  persons  for 
the  office  of  sheriff.  It  ought  not  to  annul  the 
vote  as  to  other  offices  not  referred  to  in 
the  so-called  "Independent  Ticket."  Under 
the  election  law  in  force  in  Missouri  before 
the  Australian  ballot  system  was  adopted,  a 
ballot  containing  a  vote  for  two  persons  for 
the  same  office  was  considered  invalid  only 
as  to  that  office.  Rev.  Stat.  1889,  §  4678. 
While  the  section  just  cited  may,  perhaps, 
be  superseded  by  the  new  statute  under 
which  the  ballots  are  furnished  by  the  state, 
and  not  by  the  voter,  yet  the  above-men- 
tioned principle  of  construction  of  ballots  is 
nothing  more  than  the  statement  of  a  just 
general  rule  in  the  American  law  of  elec- 


tions, and  is  as  applicable  to  the  Australian 
law  as  it  was  applicable  to  similar  language 
OD  ballots  under  the  former  law,  in  the  ab- 
sence of  anything  in  the  existing  statutes  to 
show  a  different  purpose.  Atty.  Oen.  v. 
Ely,  4  Wis.  420 ;  Perkins  v.  Carraway  ( 1881 ) 
59  Miss.  222.  Section  4773  (as  amended  by 
Laws  1891,  p.  134)  provides  how  the  ballots 
shall  be  printed.  It  makes  a  plain  distinc- 
tion between  ''groups"  of  nominations  and 
the  separate  names  required  to  be  printed 
in  case  of  independent  candidacies.  The  offi- 
cer who  prepared  the  ballots  in  question  in 
this  case  evidently  did  not  consider  the  sep- 
arate name  of  Mr.  Kage  as  a  full  ticket.  The 
election  was  to  choose  a  great  number  of 
public  officers.  Every  voter  was  entitled  to 
vote  for  Federal  electors  and  congressman,  as 
well  as  for  state  and  county  officers.  Every 
voter  was  entitled  to  the  privilege  of  having 
the  ballots  printed  so  that  he  might  exercise 
that  right.  But  the  Kage  ticket  contains  no 
other  names  whatsoever.  It  does  not  even 
contain  blanks  for  votes  for  Any  of  the  other 
offices  to  be  filled.  It  has  no  provisions  for 
any  vote  on  the  proposed  amendments  to  the 


McCailam  (1876)  12  Can.  L.  J.  118,  Wigmore, 
p.  190. 

Ballots  marked  with  two  cross  marks  In  the 
voting  space  opposite  the  name  of  a  candidate 
are  not  invalidated  thereby.  People  eco  rel. 
Pierce  v.  Farkhurst  (1808)  24  Misc.  442.  53 
N.  T.  Supp.  508. 

Trifling  marks,  evidently  made  by  accident 
while  making  the  cross  mark,  do  not  Invalidate 
the  ballot.     Ibid, 

A  ballot  marked  with  a  cross  mark  with  a 
third  line  crossing  It,  thus  making  the  cross 
mark  composed  of  three  lines  Instead  of  two,  Is 
not  Invalidated  thereby,  where  the  extra  line  is 
evidently  made  as  a  part  of  the  cross.     IMd, 

Accidental  pencil  marks  do  not  Invalidate  bal- 
lots. State  ea  reU  McMillan  v.  Sadler  (1899 ; 
Nev.)  58  Pac.  284. 

Crosses  made  by  curved  or  Irregular  lines, 
and  evidently  the  result  of  nervous  or  physical 
infirmity  or  roughness  of  the  board  upon  which 
the  ballot  was  placed  for  marking,  do  not  in- 
validate the  ballot,     /bid. 

The  marking  of  a  ballot  with  a  line  or  lines 
with  several  lines  crossing  irregularly  is  valid. 
Grant  v.  McCallum  (1876)  12  Can.  L.  J.  113, 
Wlgmore,  p.  190. 

The  marking  of  a  ballot  with  a  cross  in  pencil 
outside  of  a  party  circle  In  which  a  cross  Is 
stamped  with  the  ofllclal  stamp  should  be  pre- 
sumed to  have  been  Inadvertently  done,  and 
should  be  counted  unless  the  ballot  has  been 
marked  Intentionally  In  such  a  manner  as  to 
enable  a  third  person  to  determine  from  an  In- 
spection of  It  without  further  aid  that  the  same 
was  deposited  by  a  particular  person.  Church 
V.  Walker  (1898)  10  S.  D.  460,  74  N.  W.  198. 

Crosses  made  with  a  slight  hook  at  one  or 
the  other  end  of  the  lines  forming  them  do  not 
invalidate  the  ballot.  State  ea  rel.  McMillan  v« 
Sadler  (1899;  Nev.)  68  Pac.  284. 

Ink  blots  and  several  pencil  check  marks  near 
the  names  of  some  candidates  of  one  party 
which  appear  to  have  been  accidental  do  not 
render  invalid  a  ballot  properly  marked  by  a 
cross  in  the  square  containing  such  party's 
emblem.  Houston  v.  Steele  (1896)  98  Ky.  596, 
34  S.  W.  6.  In  this  case,  however,  the  ballot 
was  counted  under  this  ruling  for  a  candidate 
of  that  party  near  whose  name  none  of  such 
pencil  marks  appeared. 

A  mark  satisfactorily  appearing  to  have  been 
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made  inadvertently,  and  not  for  an  evil  purpose. 
Is  not  within  the  meaning  of  the  Nevada  stat- 
ute providing  that  any  names,  words,  or  marks, 
except  as  in  the  act  provided,  shall  Invalidate 
the  ballot,  and  should  not  b%  construed  as  an 
Identifying  or  distinguishing  mark.  Dennis  v. 
Caughlln  (1895)  22  Nev.M47.  29  L.  R.  A.  731. 
41  Pac.  768. 

A  ballot  marked  with  an  irregular  pencil 
mark  over  the  names  of  candidates  for  an  oflKce 
which  was  clearly  made  accideotally  and  not 
deliberately  is  properly  counted.  Sweeney  v. 
HJul  (1897)  28  Nev.  409,  48  Pac  1036.  49  Pac. 
169. 

h.  Mark  with  wrong  implement, 

A  ballot  faintly  marked  In  the  proper  square 
by  several  marks  or  strokes  slightly  indented 
upon  the  paper  but  not  discoloring  the  paper. 
It  not  appearing  that  they  had  been  made  with 
a  lead  pencil,  or  whether  they  had  been  made 
with  a  blunt  knife  or  piece  of  wood  or  other  In- 
strument, Is  not  so  uncertain  but  that  it  should 
be  counted.  McLaren  v.  Milne  Home  (1881) 
44  L.  T.  N.  S.  289,  3  O'Malley  &  H.  178. 

But  In  New  Tork  It  has  been  held  that  a  bal- 
lot marked  In  the  circle  at  the  head  of  a  ticket 
as  If  by  some  sharp  Instrument  not  a  pencil  is 
vitiated  thereby  under  the  New  Tork  election 
law  providing  that  It  shall  be  unlawful  to  mark 
a  ballot  other  than  with  a  pencil  having  black 
lead,  and  that  ballots  otherwise  marked  shall 
be  void,  and  that  no  vote  thereon  shall  be 
counted.  People  ew  rel.  Feeny  v.  Richmond 
County  Canvassers  (1898)  156  N.  T.  36,  50  N. 
B.  425. 

A  ballot  marked  by  a  pencil  cross  instead  of 
Ink  as  required  by  the  Australian  ballot  law 
adopted  In  Nebraska,  should  be  counted,  as  that 
provision  Is  directory  only.     State  eai  rel.  Wag- 

Soner  v.  Russell   (1892)   34  Neb.  116,  15^L.  R. 
..  740,  61  N.  W.  465;   Spurgln  v.  Thompson 
(1893)  37  Neb.  39.  55  N.  W.  297. 

Ballots  marked  with  a  cross  made  with  pencil 
or  Ink  of  any  color  are  to  be  counted  provided 
they  are  In  other  respects  regular,  the  provisions 
of  the  Kentucky  statute  that  all  marking  upon 
the  ballot  shall  be  made  with  black  Ink  stencil 
being  directory  merely.  Houston  v.  Steele 
(1896)  98  Ky.  506,  34  S.  W.  6. 
The  marking  of  a  ballot  with  Ink.  where  the 
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organic  law.  Yet  the  latter  are  required  to 
be  printed  on  each  ballot  to  be  voted.  Laws 
1895,  p.  171,  S  4753.  That  section  also  con- 
tains a  useful  hint  of  l^islatiye  intent, 
touching  the  effect  of  errors  in  preparing  bal- 
lots, by  the  declaration  that  ballots  not  pre- 
pared in  conformity  to  the  requirements  as 
to  constitutional  amendments  "shall  not  be 
counted  on  the  proposition  thereby  submit- 
ted;" implying  that  such  error  shall  not 
make  the  ballot  invalid  as  to  the  other  is- 
sues submitted  at  the  same  time.  It  is 
manifest  that  the  officer  who  made  up  the 
Independent  ticket,  and  caused  it  to  be  print- 
ed, did  not  intend  to  multiply  Mr.  Kage  into 
the  dimensions  of  a  national,  state,  and  coun- 
ty group.  Had  the  officer  entertained  such 
a  purpose,  would  he  not  have  put  upon  that 
ticket  the  necessary  printed  matter  for  votes 
on  "all  the  questions  submitted/'  which  is 
the  only  limit  of  the  voter's  range  of  choice 
in  the  column  (or  group)  he  is  entitled  to 
vote  at  a  general  election?  Can  the  voters 
be  justly  blamed  (and  condemned  to  lose 
their  votes  for  other  offices)  because  they 
took  the  same  view  of  the  Kage  ticket  that 


the  official  who  arranged  the  ballot  didt  It 
is  expressly  declared  by  the  ballot  law  (Rev. 
SUt.  1889,  S  4765)  that  no  person  shall  be 
"published  as  a  candidate  for  more  than  one 
office."  Surely,  Mr.  Kage  was  not  in  the  po- 
litical filed  for  every  office  to  be  then  filled! ! 
On  his  column  all  the  other  offices  were  rep- 
resented by  blank  space  only.  To  hold  that 
such  blank  space  is  a  group  (as  to  the  many 
offices  then  subject  to  vote)  seems  to  us  to 
do  violence  to  the  very  terms  of  §  4781, 
which  sanctions  such  a  marking  of  the  offi- 
cial ballot  actually  voted  as  shall  show  the 
voter's  choice  on  all  "the  questions  submit* 
ted."  In  the  Cape  Girardeau  cases  (now  be- 
fore the  court)  it  is  not  claimed  by  anyone 
that  votes  of  the  kind  under  discussion  are 
valid  for  the  office  of  sheriff.  It  is  only  in- 
sisted that  they  are  good  as  to  the  other  of- 
fices in  the  full  column  duly  indicated  as  the 
choice  of  each  voter.  In  our  opinion,  they 
are  good  to  that  extent  at  least.  The  ac- 
knowledged spirit  of  the  American  law  be- 
fore the  acceptance  of  the  Australian  sys- 
tem required  effect  to  be  given  to  the  inten- 
tion of  the  voter  as  depicted  on  his  ballot. 


statute  directs  the  voting  mark  to  be  made  with 
a  pencil,  does  not  avoid  the  ballots.  Grant  v. 
McCallum  (1876)  12  Can.  L.  J.  113,  Wl^rmore, 
p.  190. 

The  law  requiring  a  voter  to  mark  his  ballot 
by  means  of  a  stamp  by  putting  a  cross  opposite 
the  name  of  each  candidate  thereon  for  whom  he 
intends  to  vote  is  mandatory.     Lay  v.  Parsons 

(1894)  104  Cal.  661,  38  Pac.  447. 

A  ballot  on  which  the  only  marks  are  made 
with  a  lead  pencil,  and  not  with  the  official 
stamp  as  required  by  statute,  should  be  ex- 
eluded.     People  60    rel.  Beasley    v.    Sausalito 

(1895)  106  Cal.  1^00,  89  Pac.  937. 

Ballots  marked  with  a  purple  lead  pencil  in- 
stead of  black  lead  pencil,  as  required  by  the 
New  York  election  law,  are  void,  and  cannot  be 
counted.  People  ea  rel.  Obert  v.  Bourke  (1900) 
63  N.  Y.  Supp.  906. 

Ballots  marked  with  Ink  or  with  blue  or  pur- 
ple pencil  instead  of  with  black  lead  pencil,  as 
required  by  statute,  are  invalid,  and  cannot  be 
counted.  State  69  rel.  McMillan  v.  Sadler 
(1899;  Nev.)  58  Pac.  284;  Dennis  v.  Caughlln 
(1895)  22  Nev.  447.  29  L.  R.  A.  731,  41  Pac. 
768 ;  Sweeney  v.  HJul  (1897)  23  Nev.  409,  48 
Pac.  1036,  49  Pac.  169. 

Ballots  marked  with  a  lead  pencil  cross  in- 
stead of  Ink,  as  required  by  statute,  but  which 
are  otherwise  regular  as  to  form,  do  not  contain 
distinguishing  marks  within  the  provision  that 
no  elector  shall  place  any  mark  upon  his  ballot 
by  which  it  may  afterward  be  identified  as  the 
one  he  voted.  State  ea  rel.  Waggoner  v.  Rus- 
sell (1802)  34  Neb.  116,  15  L.  R.  A.  740,  61  N. 
W.  465. 

1.  Mark  in  wrong  place. 

1.  On  hack  of  ballot. 

The  marking  of  a  ballot  with  a  cross  on  the 
back  opposite  the  name  of  a  candidate  is  in- 
iralid.  Olmstead  v.  Carpenter  (1879)  Hodglns, 
Elect.  Cas.  631,  WIgmore,  p.  190. 

But  It  has  also  been  held  that  the  marking  of 
a  ballot  with  a  cross  on  the  back  thereof  op- 
posite the  name  of  a  candidate  is  valid.  Grant 
V  McCallum  (1876)  12  Can.  L.  J.  113,  Wig- 
more,  p.  190. 

A  ballot  marked  with  a  cross  on  the  back  over 
the  name  of  a  candidate  cannot  be  counted  for 
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him.     McLaren  v.  Mllne  Home  (1881)  44  L.  T. 
N.  S.  289,  3  O'Malley  &  H.  178. 

A  ballot  paper  was  rejected  which  had 
been  marked  with  a  cross  on  the  back  opposite 
one  of  the  names,  and  could  be  seen  through 
the  paper,  and  a  ballot  paper  marked  on  the 
front  in  the  usual  way  was  allowed,  though 
there  was  a  cross  on  the  back  opposite  the  other 
candidate's  name.     Buckrose  Case.  4  O'Malley 

6  H.  100,  6  Mews'  Eng.  Digest,  col.  124. 

The  marking  of  a  ballot  with  two  lines  on 
the  back  opposite  the  candidate's  name  is  in- 
valid. Haswell  v.  Stewart  (1874)  1  Ct.  of 
Sees.  925,  2  O'Malley  &  H.  216,  WIgmore,  p. 
190. 

Ballots  marked  with  a  cross  on  the  back 
thereof  in  a  place  corresponding  with  the  di- 
vision containing  the  name  of  a  candidate  on 
the  face  of  the  ballot  cannot  be  counted  as 
marked   for  him.     Jenkins  v.   Brecken   (1883) 

7  Can.  S.  C.  247. 

The  marking  of  a  ballot  with  a  straight  line 
on  the  back  is  Invalid.  Haswell  v.  Stewart 
(1874)  1  Ct.  of  Sees.  925,  2  O'Malley  &  H.  215, 
WIgmore,  p.  190. 


2.  Out  of  square. 

In  order  to  permit  the  counting  of  a  ballot 
the  voter's  intention  must  be  manifested  by  a 
cross  substantially  in  the  place  designated  show- 
ing an  honest  intent  to  follow  the  directions  of 
the  law.  Parker  v.  Orr  (1895)  158  111.  609, 
30  L.  R.  A.  227,  41  N.  E.  1002. 

The  Indiana  election  law  requiring  voters  to 
indicate  their  choice  by  stamping  the  square 
Immediately  preceding  the  names  of  the  cnn. 
dldates  for  whom  they  wish  to  vote,  or  by 
stamping  the  square  opposite  a  party  title,  does 
not  require  the  placing  of  the  stamp  exactly  In 
the  center  of  the  square,  but  If  there  Is  mani- 
festly an  effort  to  comply  in  good  faith  with 
the  statutory  requirements  in  the  attempted 
exercise  of  the  right  it  is  sufficient.  Bechtel  v. 
Albln  (1892)  134  Ind.  193,  33  N.  E.  967. 

That  a  cross  mark  Is  partly  within  and 
partly  without  the  voting  space  does  not  render 
the  ballot  Invalid.  People  ea  rel.  Pierce  v. 
Parkhurst  (1898)  24  Misc.  442.  63  N.  Y.  Supp. 
598. 

A  ballot  on  which  the  voter's  choice  Is  desig- 
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Jwn, 


«ven  though  the  ezpresBion  of  that  intent 
might  be,  in  aome  degree,  irregular,  unless 
the  irregularity  violated  some  fundamental 

{irinciple  of  the  secret  ballot,  or  was  express- 
7  declared  by  law  to  be  fatal  to  the  vote. 
Gumm  y.Huhhard  (1889)  97  Mo.  311,  11  S. 
W.  61 ;  Brown  v.  McCollum  (1889)  70  Iowa, 
479,  41  N.  W.  197.  The  new  law  gives  no 
si^  of  any  purpose  to  change  that  just  and 
fair  rule  for  dealing  with  tiie  very  serious 
topic  of  popular  elections.  On  the  contrary, 
the  leading  decisions  oonstruinff  that  law  in 
other  jurisdictions  indicate  uat  its  true 
spirit  and  purpose  are  beat  expressed  by  ad- 
hering to  tnat  rule.  Hence  it  has  been  held 
that  the  intent  exhibited  by  irregular  mark- 
ing of  the  ballot  will  be  respected,  provided 
it  does  not  infringe  on  the  prohibition 
against  distinguishing  marks,  and  is  not  dis- 
tinctly forbidden.  Both  the  foreign  and 
American  courts  have  sanctioned  many  ir- 
regular markings  in  obedience  to  the  well- 
recognized  doctrine  that  the  paramount  ob- 
ject of  such  a  law  is  to  get  at  and  effectuate 
the  intention  of  the  voter.  Reg,  v.  Bagley 
(1870)  Macas.  (N.  Z.)  836;  PhilUpB  v.  Qof 
(1886)  L.  R.  17  Q.  B.  Div.  806;  Miller  v. 
Pennoyer  (1893)   23  Or.  364,  31  Pac.  830; 


Coleman  ▼.  Oemet  (1893)  3  Pa.  Dist  R. 
600 ;  Johnson  v.  Cewttovta  Canvassers  { 1894 ) 
101  Mich.  187,  69  N.  W.  412;  Boyd  ▼.  MiUs 
(1894)  63  Kan.  694,  26  L.  R.  A.  486,  37  Pac. 
16;  Parker  v.  Orr  (1896)  168  111.  609,  30 
L.  R.  A.  227,  41  N.  E.  1002 ;  Patge  v.  JTity- 
kendall  (1896)  161  111.  319,  32  L.  R.  A.  656, 
43  N.  E.  1114.  In  the  very  case  at  bar  the 
learned  opinion  of  the  majority  of  the  court 
declares  (in  the  fifth  para^aph)  that  the 
fact  that  judges  of  election  entered  the 
booths  and  assisted  electors  to  prepare  their 
ballots  cannot  be  shown  with  a  view  to  in- 
validate any  part  of  the  vote  cast.  Yet  such 
action  by  the  election  judges  is  expressly  for- 
bidden by  §  4784,  as  amended  by  Laws  1893, 
p.  164.  And  in  the  fourth  paragraph  of  the 
same  learned  opinion  the  omission  of  the 
oath  re<^uired  of  voters  is  held  to  have  no 
prejudicial  bearing  on  the  result,  although 
such  oath  is  positively  commanded  by  the 
terms  of  the  section  last  above  cited.  We 
believe  the  same  general  principle  of  aiming 
at  the  substance,  instead  of  mere  form,  in 
dealing  with  elections,  should  also  be  so  ap- 
plied as  to  preserve  the  rights  of  those  citi- 
zens whose  eyes  were  not  keen  enough  to  no- 
tice that  there  was  something  in  the  deep 


nated  by  placing  a  cross,  not  In  the  square  pre- 
pared for  that  purpose  opposite  the  emblem  of 
that  party,  but  \^  of  an  Inch  to  the  right  of 
each  square.  Is  properly  counted  for  the  candi- 
dates of  that  party.  Toung  v.  Simpson  (1895) 
21  Colo.  460,  42  Pac.  666. 

The  marking  of  a  ballot  with  a  cross  on  the 
right  but  in  the  compartment  with  the  candi- 
date's name  Is  valid.     Cameron  v.  McLennan 

(1875)  11  Can.  L.  J.  168,  Hodglns,  Elect.  Cas. 
817.  Wlgmore,  p.  190. 

Ballots  marked  with  a  cross  opposite  and  to 
the  right  of  the  name  of  a  candidate  should  not 
be  rejected  because  such  cross  is  made  In  the 
same  column  or  compartment  with  the  candi- 
date's namst  to  the  left  of  the  vertical  line  in- 
stead of  to  the  right  of  such  line  In  the  com- 
partment formed  by  it  and  the  horizontal  lines 
to  the  extreme  right  of  the  ballot  paper.  Re 
Athlone  Election  Petition  (1874)  Ir.  Bep.  8  C. 
L  240. 

The  marking  of  a  ballot  with  a  cross  on  the 
left  In  the  column  reserved  for  numbers  is  valid. 
Cameron  t.  McLennan  (1875)  11  Can.  L.  J.  163, 
Hodglns.  Elect.  Cas.  817,  Wlgmore.  p.  190. 

A  cross  made  in  the  marginal  space  at  the 
right  of  the  name  of  a  candidate,  Instead  of  in 
the  square  at  the  right  of  such  name,  sufficient- 
ly complies  with  a  statute  requiring  that  the 
voter  shall  prepare  his  ballot  by  marking  a 
cross  after  the  name  of  the  person  or  persons 
for  whom  he  Intends  to  Tote,  although  the  stat- 
ute, by  requiring  the  clerk  In  printing  the  ticket 
to  place  upon  It  a  direction  to  stamp  a  cross  in 
such  square  in  order  to  vote  for  the  person, 
contemplates  the  making  of  the  mark  In  the 
square.  Tebbee  v.  Smith  (1805)  108  Cal.  101, 
29  L.  R.  A.  673,  41  Pac.  454. 

The  marking  of  a  ballot  with  a  cross  on  the 
right  of,  but  in  the  compartment  with,  the  can- 
didate's name  Is  valid.     Robertson  v.  Adamson 

(1876)  3  Ct.  of  Sess.  978.  Wlgmore,  p.  190. 

A  ballot  marked  with  a  cross  directly  oppo- 
site and  near  the  name  of  a  candidate,  and  not 
In  the  marginal  place  designated  for  It  In  the 
ballot,  should  be  counted  for  such  candidate  in 
view  of  the  provisions  of  the  Nebraska  stat- 
ute that  when  a  ballot  is  sufficiently  plain  to 
gather  therefrom  a  part  of  the  voter's  Intention 
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such  part  should  be  counted.  Spurgin  v. 
Thompson  (1893)  37  Neb.  39.  65  N.  W.  297. 

A  ballot  on  which  It  Is  clear  that  the  voter 
honestly  attempted  to  conform  to  the  statute 
by  making  a  cross  in  the  proper  place,  although 
with  more  or  less  Imperfect  success,  should  be 
counted.  Parker  v.  Orr  (1895)  158  III.  609. 
80  L.  R.  A.  227,  41  N.  E.  1002. 

Ballots  marked  with  proper  crosses  not  In 
the  square  prepared  thereon  In  printing,  but 
after  and  to  the  right  of  the  names  of  candi- 
dates Toted  for,  are  valid,  and  should  be 
counted.  State  ea  rel.  McMillan  v.  Sadler 
(1809;  Nev.)  58  Pac.  284. 

A  cross  marked  in  the  space  where  the  title 
of  the  office  was  printed,  and  directly  above  the 
name  of  the  candidate,  would  be  counted* 
Hughes's  Election,  8  Lack.  Jur.  818,  Brightly, 
Pa.  Dig.  p.  3396. 

A  ballot  marked  with  a  cross,  not  in  the  par- 
ty circle  as  required  by  statute,  but  near  it  and 
In  the  space  wher^n  such  circle  was  placed  at 
the  top  of  a  party  ticket,  should  be  counted  for 
a  candidate  of  that  party  as  indicative  of  the 
voter's  intention,  within  the  further  provision 
of  the  statute  that  when  a  ballot  is  sufficiently 
plain  to  gather  therefrom  a  part  of  the  voter's 
Intention  It  shall  be  counted  as  to  that  part. 
Mauck  V.  Brown  (1890;  Neb.)  81  N.  W.  813. 

Ballots  on  which  a  cross  Is  placed  in  the 
margin  immediately  to  the  right  of  a  candi- 
date's name  Instead  of  In  the  square  to  the 
right  of  the  space  In  which  his  name  and  resi- 
dence appear  should  be  counted  for  him  un- 
der the  Pennsylvania  election  law  of  1891. 
which  did  not  provide  for  the  printing  or  use 
of  such  a  square,  but  only  that  a  sufficient 
margin  should  be  left  to  the  right  of  the  candi- 
date's name  In  which  the  voter  could  mark  a 
cross  to  express  his  choice.  Weldknecht  v. 
Hawk  (1893)  3  Pa.  Dlst.  R.  123. 

Ballots  marked  opposite  the  name  of  an  of- 
fice Instead  of  in  the  square  opposite  the  name 
of  the  candidate,  as  required  by  the  Pennsyl- 
vania election  law  of  1893,  should  nevertheless 
be  counted,  where  the  voter's  Intention  Is  clear 
from  the  face  of  the  ballot  Itself.  MlddeadorTs 
Case  (1894)  4  Pa.  Dlst.  R.  78. 

Ballots  marked  with  a  cross  in  a  vacant 
space  to  the  right  of  the  name  of  a  candidate 
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blank  of  the  Kage  ticket  that  demanded  their 
attention,  under  penalty  of  disfranchise- 
ment. 

2.  We  would  further  respectfully  insist 
that  the  view  above  given  of  this  case  is  but 
an  application  of  the  principle  announced  by 
a  majority  of  the  court  in  banc  in  the 
twelfth  paragraph  of  the  opinion  in  Lank- 
ford  V.  Gehhart  (1895)  130  Mo.  621,  32  S. 
W.  1127.  We  think  that  principle  is  cor- 
rect, and  that  it  should  not  be  discarded. 

3.  It  is  claimed  by  respondent  that,  even 
if  the  Republican  ballots  (whose  effcMst  we 
have  discussed)  are  counted,  the  respondent 
would  still  be  elected,  because  he  received 
some  40-odd  Democratic  ballots,  which  were 
rejected  in  the  final  figures,  on  account  of  a 
like  failure  of  the  voters  to  cross  out  the 
Kage  ticket.  The  difficulty  with  that  con- 
tention is  that  the  ballots  needed  to  produce 
the  result  claimed  are  not  before  this  court. 
They  are  not  called  for  by  the  bill  of  excep- 
tions, nor  are  they  referred  to  therein  in  a 
way  to  disclose  the  facts  relied  upon  by  re- 
spondent. So  we  cannot  consider  them,  un- 
less the  return  of  the  county  derk  to  the  or- 
der for  a  recount  of  the  ballots  may  be  looked 
at  as  part  of  the  record  proper  in  the  cause. 


which  respondent  thinks  is  permissible.  The 
coimty  clerics  return  is  mentioned  as  being 
before  the  circuit  court  at  the  trial,  but  its 
terms  are  not  recited  (nor  is  enough  of  its 
purport  given)  in  the  bill  of  exceptions  to 
show  how  many  Democratic  votes  were  re- 
jected on  a  similar  ground  to  that  which 
caused  the  rejection  of  the  Republican  votes 
already  mentioned.  The  return  to  an  order 
for  a  recount  is  not  of  itself  a  part  of  the 
record  proper.  It  is  evidence  for  certain 
purposes  (Rev.  Stat.  1889,  §  4726),  but  can 
be  made  available  on  appeal  only  by  taking 
the  appropriate  steps  to  bring  it  into  the  rec- 
ord. We  cannot  tell  (with  the  certainty  nec- 
essary to  a  final  count)  how  many  Demo- 
cratic ballots  (on  which  the  Kage  ticket  was 
not  scratched)  were  rejected  at  the  trial. 
And  hence  the  record  does  not  show  that  the 
error  of  rejecting  the  Republican  ballots  was 
harmless.  We  Mieve  tnat  the  circuit  judg- 
ment should  be  reversed,  and  the  cause  re- 
manded for  a  new  trial,  and  tiierefore  dis- 
sent from  the  judgment  announced  by  the 
majority  of  the  court  in  banc. 

Maof arlaae  and  Robinson,  JJ.,  join  in 
this  opinion. 


or  to  the  right  of  a  designation,  althongh  not 
in  the  8i>ace  prepared  for  that  purpose,  should 
be  counted  for  such  candidate  or  the  candi- 
dates of  such  party  under  the  Pennsylvania 
ballot  law  of  1891,  which  directs  the  voter  to 
prepare  his  ballot  by  marlElng  a  croes  in  the  ap- 
propriate margin  or  space  to  the  right  of  the 
candidate's  name,  or  the  party  designation. 
Loueks'  Case   (1808)  8  Pa.  DIst.  B.  127. 

A  ballot  marlced  Immediately  to  the  right  of 
names  of  candidates  Instead  of  in  the  spaces 
provided  therefor  to  the  right  of  such  names, 
Is  properly  counted.  State  00  rel.  Hyland  v. 
Peter  (1800)  21  Wash.  248,  67  Pac.  814. 

Ballots  marked  with  a  cross  In  the  margin  to 
the  right  of  and  oppositema  candidate's  name 
should  be  counted,  althougl  not  marked  In  the 
square,  as  the  Bhode  Island  election  law  of 
1880  makes  no  provision  for  squares,  but  only 
for  the  printing  of  the  ballots  with  a  suflBcient 
margin  to  the  right  of  the  name  of  each  candi- 
date, and  directs  that  the  voter  shall  prepare 
his  ballot  by  making  a  cross  in  the  appropriate 
margin  or  space.  Re  Vote  Marks  (1800)  17  R. 
I.  812,  21  Atl.  062. 

Ballots  marked  with  stencil  crosses,  some  of 
which  are  Imperfectly  made,  at  the  head  of  a 
particular  party  column,  although  outside  of 
the  square  containing  the  party  device,  are  to 
be  counted  for  the  candidates  of  that  party. 
Houston  V.  Steele  (1806)  08  Ky.  606,  84  S.  W. 
6. 

A  ballot  on  which  the  stamp  touched  slightly 
the  lower  side  of  the  square  at  the  head  of  a 
party  title  substantially  complies  with  the  In- 
diana election  law  requiring  a  ballot  to  be 
stamped  on  the  square.  Bechtel  v.  Albln  (1802) 
184  Ind.  108,  33  N.  B.  067. 

The  provisions  of  the  New  York  election  law 
that  voters  desiring  to  vote  a  straight  ticket 
may  do  so  by  placing  a  cross  mark  in  the  circle 
at  the  head  of  the  party  ticket,  or  on  the  left 
and  opposite  the  name  of  each  and  every  candi- 
date of  such  party  in  the  blank  space  provided 
therefor,  are  mandatory,  and  require  the  rejec- 
tion of  ballots  marked  with  a  cross  In  the  space 
under  the  device  of  an  Independent  party  above 
the  words  "independent  ticket,*'  where  there 
was  no  circle  there  because  of  a  provision  of 
the  law  that  In  the  colunm  for  Independent 
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nominations  the  circle  should  be  omitted.  Peo- 
ple 00  rel,  Shafer  v.  Moody  (1807)  46  N.  Y. 
Supp.  606. 

Ballots  marked  with  a  cross  before  the  name 
of  a  candidate,  but  outside  of  the  voting  space, 
are  Invalid,  under  the  New  York  election  law 
requiring  all  ballots  to  contain  a  blank  **votlng 
space"  Inclosed  by  heavy  dark  lines  at  the  left 
of  the  name  of  each  candidate,  and  declaring 
it  unlawful  to  place  the  statutory  cross-mark 
upon  the  ballot  in  any  other  place  than  the  cir- 
cle at  the  head  of  eadi  column  or  In  the  voting 
space  provided,  although  It  further  provides 
for  the  printing  of  Instructions  upon  the  stubs 
attached  to  the  ballots  to  the  effect  that  the 
voter  shall  make  the  cross  "before  the  name" 
of  each  candidate  when  voting  a  split  ticket 
as  the  lattev  provision,  while  silent  as  to  the 
voting  space,  Is  not  contradictory  to  the  former. 
Inasmuch  as  the  cross  may  be  made  before  the 
name  and  at  the  same  time  In  the  voting  space. 
People  ew  rel.  Wells  v.  Collin  (1807)  10  App. 
Dlv.  467,  46  N.  Y.  Supp.  701,  Affirmed  in  Peo- 
ple ex  rel.  Wells  v.  Elmira,  164  N.  Y.  760,  40 
N.  E.  1102. 

A  cross  placed  upon  a  ballot  outside  the  vot- 
ing space  in  which  the  voter  is  required  by 
statute  to  place  such  cross  In  order  to  vote  a 
split  ticket  is  not  a  cross  mark  "used  for  the 
purpose  of  voting,**  and  ballots  so  marked  are 
therefore  void  under  the  New  York  election 
law,  which  provides  that  any  ballot  shall  be 
▼old,  and  no  vote  thereon  shall  be  counted  on 
which  any  mark  shall  be  found  other  than  the 
cross  mark  "used  for  the  purpose  of  voting.** 
lUd. 

The  Kansas  statute,  which  provides  that  If 
the  voter  fails  to  mark  the  ballot  as  required 
by  another  section  of  ihe  act,  for  an  office  to 
be  filled,  his  ballot  cannot  be  counted  for  that 
office,  is  mandatory,  and  requires  the  rejection 
of  ballots  marked  wltb  0  cross  other  tban  sub- 
stantially In  or  upon  the  sqnnre  or  place  des* 
ignated  by  such  other  section.  Taylor  t.  Bleak- 
ley  (1805)  65  Kan.  1,  28  L.  R.  A.  683,  80  Pac. 
1045;  Richardson  v.  Jamison  (1806)  55  Kan. 
16,  7iO  Pac.  1050. 

The  provision  of  the  Indiana  election  law  re- 
quiring the  voter  to  indicate  the  candldstes  for 
whom  he  desires  to  vote  by  stamping  the  square 
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SOUTH  DAKOTA  SUPREME  COURT. 


Ifiehael  MoMAHON,  Re9pt^ 

V, 

Charles  C.  POLK,  Appt. 

(10  S.  D.  290.) 

1.  Ab  appeal  front  the  Judvnieat  alone 
In  a  contested  election  case  will  take  to  the 
■npreme  court  the  written  evidence  on  which 
the  finding!  of  fact  are  based. 

A.  Aa  omlssloa  to  state,  la  a  ooateat  of 
eleettoa  to  the  office  of  state's  attorney, 
that  plaintiff  was  learned  In  the  law,  which  is 
a  constltntlonal  qualification  for  the  office, 
will  be  cui-ed  by  an  allegation  in  the  answer 
that  plaintiff  was  at  the  time  of  the  election 
the  legally  qnalifled  and  acting  state's  at- 
torney. 

8.     Resldeaee  la  a  mllttarr  reserratloa 

of  the  Federal  government  will  not  give  one 
a  right  to  vote  at  a  state  election  held  in  the 
county  where  the  reservation  Is  located. 

4.  More  thaa  oae  eross  at  the  head  of 
party  tickets  on  the  same  ballot  will  annul  it, 
although  one  of  the  parties  had  no  candidates 
for  offices  named  on  the  ticket. 

6.  A  ballot  la  aot  ▼Itlated  by  the  fact 
that  the  cross  is  blurred  as  though  by  Ink 
from  a  rubber  stamp,  if  the  outline  of  a  per- 


fect cross  Is  traced  or  Indicated  toy   pencil 
marka 
e.     That    the    llaea    tanking   the    erosa 
exteud  slightly  beyond  the  line  of  the  drds 
will  not  vitiate  the  ballot. 

7.  A  Tote  should  he  comated  which  con- 
tains a  cross  opposite  the  name  of  a  candi- 
date, although  It  Is  partially  obscured  by  a 
heavy  printed  line  on  the  paper. 

8.  A  eross  made  hjr  a  ruhher  staanp  pro^ 
vidcd  for  the  purpose  Is  sufficioit. 

8.  A  tfeket  Is  aot  vitiated  by  the  fact 
that  besides  the  cross  within  the  circle  an- 
other appears  Just  outside  the  circle,  as 
though  made  by  Inadvertently  placing  the 
stamp  upon  the  paper. 

10.  A  atarlc  opposite  the  aame  of  a 
eaadldate,  and  the  erasure  of  his  rivars 
name,  in  addition  to  the  mark  in  the  circle, 
will  not  vitiate  the  ballot,  where  there  is 
nothing  to  show  a  design  to  thus  mark  the 
ticket  for  the  purpose  of  Invading  the  secrecy 
of  the  baUot 
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APPEAL  by  defendant  from  a  judgment  of 
the  Circuit  Court  for  Meade  County  in 


Immediately  preceding  their  namea  or,  liP  he  de- 
sires to  vote  for  all  candidates  of  one  party  or 
group  and  no  other,  by  placing  the  stamp  on 
the  square  preceding  the  title  under  which  the 
candidates  for  such  party  or  group  are  printed, 
are  mandatory,  and  ballots  containing  Impres- 
sions of  the  stamp  of  one  party,  but  at  varying 
distance  from  the  title  square,  cannot  oe 
counted.  Bechtel  v.  Albln  (1892)  184  Ind. 
193.  88  N.  B.  907. 

The  provision  of  the  Indiana  election  law  re- 
quiring the  voter  to  Indicate  his  choice  by 
stamping  the  square,  and  which  further  de- 
clares that  a  stamp  placed  upon  a  ballot  which 
does  not  touch  a  square  thereon  Is  a  distin- 
guishing mark  which  will  prevent  the  count- 
ing of  the  ballot,  is  mandatory,  'and  In  order 
that  the  voter  may  have  his  ballot  counted  at 
ail  he  must  touch  some  one  of  the  squares  with 
the  stamp.  Parvm  v.  Wlmberg  (1891)  130 
Ind.  501,  15  L.  R.  A.  775,  30  N.  E.  790. 

A  ballot  marked  with  a  cross  at  the  head 
of  a  party  ticket,  but  not  within  the  circle  as 
required  by  the  South  Dakota  slalule,  cannot 
be  counted  for  a  candidate  on  the  ticket  so 
marked.  Valller  v.  Brakke  (1895)  7  S.  D.  843, 
64  N.  W.  180;  Parmley  v.  Healy  (1895)  7  S.  D. 
401.  64  N.  W.  186;  McKlttrlck  v.  Pardee 
(1895)  8  S.  D.  39,  65  N.  W.  23. 

A  ballot  marked  only  with  a  cross  at  the  head 
of  a  party  column  about  H  an  Inch  to  the  left 
of  the  square  for  voting  the  party  ticket  can- 
not be  counted  under  the  North  Dakota  stat- 
utes, requiring  the  marking  to  be  done  In  the 
square.  Howser  v.  Pepper  (1899)  8  N.  D.  484. 
79  N.  W.  1018. 

A  ballot  marked  with  crosses  Immediately 
above  the  names  of  candidates  is  properly  re- 
jected. Sweeney  v.  HJui  (1897)  23  Nev.  409, 
48  Pac.  10.36.  49  Pac.  169. 

A  ballot  marked  with  crosses  opposite  the 
names  of  various  candidates  of  two  different 
parties,  but  placed  either  to  the  right  or  to  the 
left  of,  and  outside  of,  the  squares  oppotsite 
such  names,  cannot  be  counted  under  the  North 
Dakota  statute  requiring  the  marking  to  be  done 
in  the  squares.  Howser  v.  Pep];>er  (1899)  8  N. 
D.  484.  79  N.  W.  1018. 

Ballots  marked  in  the  vacant  space  on  the  ex- 
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treme  lower  right-hand  comer  not  opposite  the 
name  of  any  candidate  cannot  be  counted. 
Sweeney  v.  Hjul  (1897)  23  Nev.  409,  48  Pac. 
1036,  49  Pac.  169. 

A  ballot  marked  by  a  cross  above  and  one 
beneath  a  candidate's  name  should  be  rejected 
where  the  statute  requires  it  to  be  marked  with 
a  cross  In  the  appropriate  margin  or  place  at 
the  right  of  such  name.  Curran  v.  Clayton 
(1893)  86  Me.  42,  29  Atl.  930. 

A  ballot  marked  with  a  cross  placed  above 
the  name  of  a  candidate,  and  not  In  the  appro- 
priate margin  or  place  at  the  right  thereof  as 
required  by  statute,  should  k>e  rejected.     IhuL 

The  marking  of  a  ballot  by  a  cross  opposite 
the  words  "vote  for  one'*  In  the  space  above  a 
party  designation,  one  line  of  which  extends 
down  Into  the  space  occupied  by  the  designa- 
tion. Is  not  such  a  marking  of  such  designation 
as  will  permit  it  to  be  counted  for  the  candi- 
date whose  name  Is  opposite  It.  State  ev  rtL 
Ilyland  v.  Peter  (1890)  21  Wash.  243,  57  Pac 
814. 

A  ballot  marked  with  a  cross  In  the  vacant 
space  below  the  name  of  the  candidate  thereon 
should  be  r^ected.  Sweeney  v.  HJul  (1897) 
23  Nev.  409.  48  Pac.  1036,  49  Pac.  169. 

Ballots  marked  to  the  left  of,  or  over,  any 
part  of  a  name  on  the  ofQclal  ballot,  cannot  be 
counted  under  the  Rhode  Island  election  law. 
which  requires  the  voter  to  prepare  his  ballot 
by  making  a  cross  In  the  appropriate  margin  or 
space  to  the  right  of  the  candidate  for  each  of- 
fice to  be  filled.  Re  Vote  liarks  (1890)  17  R.  I. 
812,  21  Atl.  962. 

Ballots  marked  with  a  cross  placed  at  the 
right  of  a  blank  space  below  the  names  of 
candidates  of  an  official  ballot  cannot  becounted 
under  the  Rhode  Island  election  law  of  1S99, 
which  requires  that  the  elector  shall  prepare 
his  ballot  by  marking  In  the  appropriate  margin 
a  cross  opposite  the  name  of  the  candidate  of 
his  choice  for  each  office  to  be  filled.  Re  Ballot 
Marks  (1893)  18  R.  I.  822.  27  Atl.  608. 

A  ballot  marked  with  a  cross  to  the  left  of 
the  word  mayor,  and  above  the  place  where  It 
should  have  been  marked  if  desired  to  vote  for 
the  candidate  of  the  party  for  that  ofllce.  In- 
stead of  to  the  right  of  his  name  as  required  by 
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favor  of  plaintiff  in  an  action  brought  to  eon- 
teat  defendant's  election  to  the  office  of 
state's  attorney.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bloe  Sb  PoUej  and  C.  O*  Polk, 
for  appellant: 

The  notice  of  contest  at  the  time  of  thiti 
objection  contained  no  all^ation  that  the 
plaintiff  possessed  the  qualincations  to  hold 
the  office  of  state's  attorney  under  the  provi- 
sions of  the  Constitutions  of  this  state,  in 
that  it  contained  no  allegation  that  he  was 
'^learned  in  the  law." 

S.  D.  Const  art.  6,  §§  24,  25. 

Contestant  amended  his  notice  over  objec- 
tion on  December  30,  which  amendment  was 
allowed  by  the  court  at  the  hearing.  This 
wflrS  error 

GUlespie  v.  Dion,  18  Mont  183,  33  L.  R. 
A.  703,  44  Pac  954;  Batterton  ▼.  FuUer,  6 
S.  D.  267,  60  N.  W.  1071. 

Charles  D.  Minard  was  a  soldier  stationed 
at  Ft  Meade  on  November  3,  1806.  He  first 
enlisted  in  the  army  in  1892,  at  Cleveland, 
Ohio;  came  to  Ft  Meade  in  1894;  was 
granted  a  furlough  in  August,  1895,  and  a 
discharge  in  November,  1895;  resided  in 
Meade  county  until  February,  1896,  when  he 


again  enlisted.  He  was  a  resident  of  Meade 
county  under  any  contention  at  the  time  of 
his  enlistment  in  February,  1896,  and  the 
fact  of  his  enlistment  did  not  take  away  such 
residence,  and  on  November  3,  1896,  the  date 
he  voted,  he  had  been  a  resident  for  nine 
months,  and  had  a  right  to  vote. 

People  ew  rel.  Budd  v.  Holden,  28  Cal.  124; ' 
Darragh  v.  Bird,  3  Or.  240;  Wood  v.  Fitnf' 
gerald,  3  Or.  573;  Paine,  Electionfl,  §  71. 

Where  two  tickets  are  marked  with  a  cross 
in  the  circle  at  the  top  of  each,  and  one  of 
the  tickets  contains  the  name  of  a  candidate 
for  a  particular  office,  and  the  other  does  not 
contain  the  name  of  a  candidate  for  that  of- 
fice, the  ballot  should  be  counted  for  the  can- 
didate whose  name  appears. 

Parker  v.  Orr,  158  lU.  609,  30  L.  R.  A.  227, 
41  N.  E.  1002. 

The  faint  outlines  of  a  cross  at  the  head 
of  the  People's  Party  ticket,  Exhibit  "11," 
which  indicates  dearly  an  erasure  of  that 
cross  by  the  voter,  did  not  vitiate  th&  ballot 

Btate  em  rel.  Orr  v.  Fawoett,  17  Wash.  188, 
49  Pac.  346. 

Exhibit  "1,"  Bryant  precinct,  was  marked 
with  two  crosses  within  the  circle  at  the 


the  rennsylvania  ballot  law  of  1891,  cannot  be 
counted.  Loucks'  Case  (1898)  8  Pa.  Dist.  B. 
127. 

Ballots  marked  with  a  cross  alongside  and 
outside  of  the  circle  at  the  bead  of  a  party  col- 
umn. Instead  of  within  it  as  required  by  the 
Pennsylvania  election  law  of  1898,  cannot  be 
counted.  Bast  Coventry  Election  (1894)  8  Pa. 
Dlst.  R.  377. 

Ballots  marked  with  crosses  to  the  right  of 
and  opposite  the  names  of  candidates  of  a  par- 
ty, but  in  the  portion  of  the  ticket  provided  for 
the  insertion  of  additional  names  Instead  of  in 
the  appropriate  margin,  cannot  be  counted  un- 
der the  Pennsylvania  ballot  law  of  1891. 
Loucks*  Case   (1893)   8  Pa.  Dlst.  R.  127. 

Ballots  marked  with  a  cross  placed  In  the 
space  between  the  heavy  lines  separating  the 
columns  of  the  candidates  ol  each  political  par- 
ty cannot  be  counted  under  the  Pennsylvania 
election  law  of  1893  requiring  the  voter  to  mark 
a  cross  In  the  appropriate  margin  or  place  oppo- 
site the  name  of  the  candidate  of  his  choice, 
and  designating  the  appropriate  margins  in  the 
directions  as  to  the  form  of  the  ballot  as  "a 
square  of  safllcient  size  at  the  right  of  the 
name  of  each  candidate  and  inside  the  line  In- 
closing the  column.'*  East  Coventry  Election 
(1804)  3  Pa.  Dlst.  R.  877. 

Ballots  marked  with  a  cross  in  the  letter  '*0" 
of  the  printed  word  "official"  are  Invalid. 
State  ex  rel.  McMillan  v.  Sadler  (1899;  Nev.) 
58  Pac.  284. 

Ballots  marked  with  a  cross  between  the 
name  of  the  officer  to  be  elected  and  the  in- 
struction "vote  for  one,"  etc.,  are  invalid.  Ibid. 

Ballots  marked  with  a  cross  opposite  the 
blank  space  immediately  below  the  name  of  the 
candidate  In  the  square  Immediately  under  the 
square  opposite  his  name  Instead  of  in  the  lat- 
ter square  as  required  by  the  Pennsylvania  stat- 
ute of  1893,  are  illegal,  and  should  be  rejected. 
Be  Flynn's  Election  (1897)  181  Pa.  457,  87 
Atl.  528. 

Ballots  marked  with  crosses  immediately  to 
the  left  of  names  of  candidates  voted  for  are 
invalid.  State  ew  rel.  McMillan  v.  Sadler 
(1899;  Nev.)  58  Pac.  284. 

As  a  ballot  marked  with  a  cross  at  the  head 
of  a  party  ticket,  but  not  within  the  circle,  as 
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required  by  the  South  Dakota  statute,  is  equiva- 
lent to  no  marking,  such  ballot  should  be  counted 
for  the  candidate  of  another  party  opposite 
whose  name  a  cross  is  placed.  McKIttrick  v. 
Pardee  (1895)  8  S.  D.  89,  65  N.  W.  28. 

A  ballot  marked  with  a  cross  In  the  vacant 
space  near  the  center  of  the  first  column  on  the 
left-hand  side  of  a  ticket  between  the  words 
"for  presidential  electors"  and  the  words  "vote 
for  three"  Is  void  and  illegal,  and  properly  re- 
jected. Sweeney  v.  HJul  (1897)  28  Nev.  409. 
48  Pac  1036,  49  Pac.  109. 

Ballots  marked  with  crosses,  not  after  the 
name  of  any  candidate  to  be  voted  for,  but 
placed  after  the  designation  of  the  office,  are  In- 
valid.  State  etv  reU  McMillan  v.  Sadler  (1899 : 
Nev.)   58  Pac.  284. 

A  ballot  marked  with  a  cross  mark  made 
wholly  outside  of  the  voting  space  and  wholly 
within  the  space  occupied  with  the  name  of 
the  candidate  should  be  rejected  under  the  New 
York  election  law  declaring  that  it  shall  not 
be  lawful  to  make  any  mark  thereon  other  than 
a  cross  mark  used  for  the  purpose  of  voting, 
and  that  only  in  the  circle  or  voting  spaces  at 
the  left  of  the  names  of  the  candidates  People 
«p  rel.  Pierce  v.  Parkhurst  (1898)  24  Misc. 
442,  53  N.  Y.  Supp.  598. 

A  ballot  marked  wit  A  a  cross  in  the  square 
to  the  right  of  the  first  candidate's  name  on 
one  party  ticket,  and  marked  nowhere  else, 
should  be  counted  for  that  candidate  alone,  al- 
though probably  intended  for  the  entire  ticket 
on  which  his  name  appears.  Houston  v.  Steele 
(1890)  98  Ky.  596,  34  S.  W.  6. 

Ballots  must  be  marked  by  a  cross  in  the  cir- 
cle placed  at  the  head  of  the  ticket,  or  in  the 
squares  opposite  the  names  of  candidates,  and 
In  no  other  way,  under  the  Iowa  statutes. 
Voorhees  v.  Arnold  (1899)  108  Iowa,  77.  78  N. 
W.  705. 

A  ballot  marked  with  a  cross  outside  of  the 
square  under  a  party  title,  the  square  being  in- 
closed in  a  large  circle.  Instead  of  being  marked 
in  such  square  as  required  by  statute,  cannot  be 
counted.  Atty.  Gen.  eo  rel.  Scott  v.  Glaser 
(1894)  102  Mich.  405,  61  N.  W.  651. 

A  vole  was  disallowed  where  a  ballot  paper 
was  marked  with  a  cross  Immediately  upon  the 
name    of    the    candidate.     Buckrose    Case^    4 


South  Dakota  Suphaub  Coubt. 


Not., 


head  of  the  Republican  ticket^  and  waa  prc^ 
arlj  declared  to  be  a  vote  for  appellant. 

Ibid.;  Vallier  y.  Brakke,  7  8.  D.  343,  64 
N.  W.  180. 

Exhibit  "b"  contains  a  otom  within  the 
Republican  circle^  made  with  lead  pencil,  and 
consists  of  irregular  lines,  but  they  form  a 
cross  in  the  center  of  the  circle,  ana  nothing 
else  can  be  made  of  it. 

Parker  v.  Orr,  138  111.  609,  30  L.  R.  A.  227, 
41  N.  E.  1002;  Vallier  v.  Brakke,  7  8.  D.  343, 
64  N.  W.  180. 

Exhibit  "s"  contains  a  cross  in  the  Re- 
publican circle  and  one  to  the  right  of  the 
name  of  C.  G.  Polk,  where  it  appears  on  the 
ballot,  and  was  valid. 

Parmley  y.  Hedly,  7  8.  D.  401,  64  N.  W. 
186. 

Messrs,  M.  MeMahoii  and  MiiTiawgh- 
lin  St  MeLauKhlin,  for  respondent: 

To  entitle  appellant  to  a  review  of  the  evi- 
dence in  this  courts  to  determine  the  sufficien- 
cy of  the  same  to  justify  the  findings  of  the 
court,  a  motion  for  a  nerw  trial  must  have 
been  made  and  denied  in  the  court  below. 

Evenaon  y.  Webater,  3  S.  D.  382,  53  N.  W. 
747. 

And  this  court  will  not  review  the  evidence 


to  determine  its  sufficiency  to  support  the 
findings,  and  will  only  consider  on  this  ap- 
peal the  sufficiency  of  the  findings  to  sustain 
the  judgment. 

Ibid.;  Pieroe  y.  Manning,  2  8.  D.  617,  51 
N.  W.  332. 

No  motion  for  a  new  trial  having  been 
overruled,  and  there  being,  as  in  this  case, 
no  error  assigned  in  overruling  a  motion  for 
a  new  trial,  it  will  be  presumed  that  the  find- 
ings and  decision  are  warranted  by  the  evi- 
dence. 

Barnard  d  L.  Mfg.  Co.  v.  CfaUoway,  5  S.  D. 
203,  58  N.  W.  565;  Norwegian  Plow  Co.  v. 
Bellon,  4  8.  D.  384, 57  N.  W.  17;  Gade  v.  Col- 
lins, 8  S.  D.  322,  66  N.  W.  466. 

By  a  residence  within  the  military  reserva- 
tion, one  does  not  acquire  an  elector's  fran- 
chise in  this  state. 

McCrary,  Elections,  i  S9;  Re  Highlands, 
48  N.  Y.  S.  R.  795,  22  N.  Y.  Supp.  137,  cited 
in  note  to  §  89,  McCrary,  Elections;  Biddle  v. 
Wing,  Clark  &  H.  Contested  Elect.  Gas.  504. 

The  provision  as  to  how  ballots  are  to  be 
marked  is  plain  on  its  face,  and  in  constru- 
ing the  marks  the  trial  court  simply  carried 
out  the  clearly  expressed  legislative  purpose 


O'Malley  ft  H.  110,  6  Mews'  Eng.  Digest,  col. 
124. 

8.  On  iorong  Me  of  name. 

A  ballot  cannot  be  rejected  because  marked 
wHh  a  cross  within  the  margin  of  the  line  to 
the  left  and  immediately  before  the  names  of 
candidates,  where  the  statute  does  not  desig- 
nate whether  the  cross  shall  be  placed  to  the 
right  or  the  left  of  the  candidate's  name,  but 
only  provides  that  the  voter  shall  prepare  his 
ballot  by  placing  a  cross  opposite  the  name  of 
each  candidate  of  his  choice.  Young  v.  Simp- 
son (1895)  21  Colo.  460.  42  Pac.  666. 

The  marking  of  a  ballot  with  a  cross  on  the 
left  in  the  same  compartment  as  the  candidate's 
name  is  valid.  Uaswell  v.  Stewart  (1874)  1 
Ct.  of  Sesa  926,  2  O'Malley  ft  H.  216,  WIgmore, 
p.  190. 

The  marking  of  a  ballot  with  a  cross  placed 
Indefinitely  to  the  left  Is  invalid.  Robertson 
V.  Adamson  (1876)  3  Ct.  of  Sess.  978,  WIg- 
more, p.  190;  Haswell  v.  Stewart  (1874)  1  Ct. 
of  Sees.  925,  2  O'Malley  ft  H.  215,  WIgmore,  p. 
190 ;  Grant  v.  McCallum  (1876)  12  Can.  L.  J. 
118.  WIgmore,  p.  190. 

But  in  another  case  It  was  held  that  the 
marking  of  a  ballot  with  a  cross  placed  Inded- 
nltely  to  the  left  is  valid.  Dlonne  v.  Gagnon 
(1883)  9  Quebec  L.  R.  20.  WIgmore.  p.  190. 

The  marking  of  a  ballot  with  a  cross  on  the 
left  in  the  same  compartment  as  the  candi- 
date's name  is  valid.  Cameron  v.  McLennan 
(1876)  11  Can.  L.  J.  163,  Hodglns,  Elect.  Caa 
817.  WIgmore.  p.  190. 

The  marking  of  a  ballot  with  a  straight  line 
to  the  left  is  invalid.  Haswell  v.  Stewart 
(1874)  1  Ct.  of  Sees.  926,  2  O'Malley  ft  H.  216, 
WIgmore,  p.  190. 

Where  a  voter  has  made  his  cross  at  the  left 
of  a  candidate's  name  instead  of  at  the  right, 
his  intention  is  sutiiciently  clear,  and  the  bal- 
lot should  be  counted.  Sharon  Hill  Election, 
8  Lack.  Jur.  286,  6  Del.  Co.  Rep.  881,  Brightly, 
Pa.  Dig.  p.  3396. 

A  ballot  marked  with  a  cross  opposite  and  to 
the  left  of  a  candidate  and  within  his  party 
column,  instead  of  to  the  right  opposite  his 
name  In  the  appropriate  margin  or  place  as  re- 

47  L.  R.  A. 


quired  by  the  Nebraska  statute,  should  be 
counted  for  him  as  clearly  expressing  the  vot- 
er's intention,  within  the  provision  of  a  statute 
that  when  a  ballot  is  snfllcientiy  plain  to  gather 
therefrom  a  part  of  the  voter's  intention  it 
shall  be  counted  as  to  that  part.  Mauck  v. 
Brown  (1899;  Neb.)  81  N.  W.  818. 

It  is  said  in  Re  Election  in  20th  Ward,  No.  2 
(1894)  3  Pa.  DIst.  R.  120.  that  a  mark  to  the 
left  side  of  a  candidate's  name,  which  as  plain- 
ly indicates  the  purpose  of  the  voter  as  a  mark 
to  the  right  side  as  required  by  the  Pennsyl- 
vania election  law  of  1891.  is  good,  as  the  dec^ 
laration  therein  that  the  mark  shall  be  placed 
to  the  right  side  is  a  mere  direction  to  the  voter 
to  mark  the  name,  and  to  hare  uniformity  in 
marking  for  the  convenience  of  the  election  offi- 
cers. 

But  it  was  held  In  Loucks*  Case  (1893)  S 
Pa.  Dlst.  R.  127.  that  ballots  marked  with  a 
cross  to  the  left  of  the  party  name  at  the  head 
of  the  group,  instead  of  to  the  right  as  re- 
quired by  the  Pennsylvania  ballot  law  of  1891, 
cannot  be  counted. 

Ballots  in  all  respects  perfect  except  that  the 
cross  was  placed  to  the  left  of  the  names  voted 
for  instead  of  to  the  right,  plainly  showing 
the  voter's  intention,  should  be  counted,  under 
I  413  of  Wash.  Gen.  Stat.,  amended  by  the  act 
of  1896.  providing  that  no  ticket  shall  be  lost 
for  want  of  form,  and  for  the  counting  of  ballots 
or  parts  of  ballots  where  It  Is  possible  to  deter- 
mine the  voter's  Intention  therefrom.  State  es 
rel.  Orr  v.  Pawcett  (1897)  17  Wash.  188,  49 
Pac.  346. 

The  marking  of  a  ballot  with. crosses  both  to 
the  right  and  left  is  invalid.  Haswell  v.  Ste* 
wart  (1874)  1  Ct.  of  Sess.  925,  2  O'Malley  ft  H. 
216.  WIgmore,  p.  190. 

A  ballot  containing  two  party  designations 
and  one  blank  heading  at  the  extreme  right 
with  a  circle  at  the  left  of  each  heading  in 
which  the  cross  Is  to  be  placed,  which  Is  marked 
only  by  a  cross  in  the  circle  to  the  left  of  the 
blank  heading,  cannot  be  counted  as  a  vote  for 
the  party  to  the  right  of  whose  designation  the 
circle  so  marked  is  located.  Patterson  v.  Peo- 
ple €9  rel.  Allen  (1896)  66  HI.  App.  661. 

A  ballot  marked  with  a  crosa  not  in  the  ap- 
propriate place  opposite  the  name  of  a  candl- 
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and  intent  Its  provisionB  as  to  marking  are 
mandatory. 

Tebhe  v.  Smith,  108  Cal.  101,  29  L.  R.  A. 
673»  41  Pac.  454;  Taylor  v.  Bleakley,  56  Kan. 
1,  28  L.  R.  A.  683,  39  Pac.  1045,  and  note  to 
same  case  in  49  Am.  St.  Rep.  240;  Richard- 
son ▼.  Jamison,  55  Kan.  16,  39  Pac.  1050; 
Whittam  y.  Zahorik,  91  Iowa,  23,  59  N.  W. 
57;  State  ea  rel.  Hagge  y.  Hagen,  91  Iowa, 
601,  60  N.  W.  108;  Parvin  v.  Wimherg,  130 
Ind.  561,  16  L.  R.  A.  775,  30  N.  E.  790;  Oi*r- 
ran  v.  Clayton,  86  Me.  42,  29  Atl.  930;  Re 
Vote  Marks,  17  R.  I.  812,  21  AU.  962;  Atty. 
Gen.  ear  rel.  Soott  v.  Glaser,  102  Mich.  396, 
01  N.  W.  648,  64  N.  W.  828;  Sego  ▼.  Stod- 
dard, 136  Ind.  297,  22  L.  R.  A.  468,  36  N.  £. 
204;  Bechtel  Y.  Alhin,  134  Ind.  193,  33  N.  £. 
967;  Lay  v.  Parsons,  104  Cal.  661,  38  Pac. 
447 ;  Vallier  v.  Brakke,  7  S.  D.  343,  551,  64 
N.  W.  180,  1119;  Re  Contested  Election,  165 
Pa.  233,  27  L.  R.  A.  234.  30  Atl.  955 ;  People 
ex  rel.  Bcasley  v.  Sausalito,  106  Cal.  500,  39 
Pac.  937;  Vhuroh  v.  Walker,  10  S.  D.  90,  72 
N.  W.  103. 

To  permit  the  ballot  to  be  marked  in  a  dif- 
ferent manner  from  that  prescribed  would  be 
to  enable  the  voter  to  place  a  distinguishing 
mark  upon  his  ballot,  thereby  depriving  it 


of  its  secrecy,  and  frustrating  the  object 
sought  to  be  obtained  by  the  system. 

McCrary,  Elections,  4th  ed.  S  720 ;  Sweeney 
V.  Hjul,  23  Nev.  409,  48  Pac.  1036,  49  Pac. 
169 ',Whittam  v.  Zahorik,  91  Iowa,  23,  59 
N.  W.  57;  Atty.  Gen.  ex  rel.  Soott  v.  Glaser, 
102  Mich.  396,  61  N.  W.  648,  64  N.  W.  828 ; 
Church  V.  Walker,  10  S.  D.  90,  72  N.  W.  103; 
Vallier  v.  Brakke,  7  S.  D.  343,  64  N.  W.  180. 

A  ballot  with  a  straight  diagonal  line 
through  the  circle  is  reject^.  A  iMillot  with 
a  circle  within  a  circle  or  disfigured  by  an 
emblem  is  rendered  void. 

Vallier  v.  Brakke,  7  S.  D.  343,  64  N.  W. 
180;  Sweeney  v.  Bjul,  23  Nev.  409,  48  Pac. 
1037. 

In  the  circle  of  Exhibit  "x"  at  the  head  of 
the  ''Republican"  ticket  is  a  plain  cross  in 
red  ink,  and  over  that  a  cross  made  with  lead 
pencil.  On  this  ticket  in  five  other  places 
there  is  a  double  marking — a  red  cross  made 
with  the  official  stamp  and  one  over  that 
made  with  a  lead  pencil.  Such  marking  is 
not  according  to  law.  There  is  no  authority 
for  counting  it.  It  was  marked  for  identi- 
fication, and  its  secrecy  was  destroyed. 

Parmley  v.  Healy,  7  S.  D.  401,  64  N.  W. 
186;  Church  v.  Walker,  10  S.  D.  90,  72  N.  W. 


date,  but  to  the  right  of  such  candidate's  name 
and  between  his  name  and  the  square  opposite 
the  name  of  the  candidate  of  another  party, 
cannot  be  counted  for  that  party.  Apple  t.  Bar- 
croft   (1805)   168  111.  649,  41  N.  E.   1116. 

A  ballot  marked  with  a  cross  under  a  party 
name  at  the  head  of  a  ticket,  and  at  the  left  of 
the  name  of  a  candidate  of  another  party,  can- 
not be  counted,  as  the  Maine  statute  requires 
the  cross  to  be  placed  in  the  appropriate  mar- 
gin or  place  to  the  right  of  the  party  name  or 
the  name  of  any  candidate.  Curran  t.  Clayton 
(1893)    86  Me.  42,  20  Atl.  980. 

Under  the  Pennsylvania  act  of  1891  it  was 
held  that  a  cross  mark  at  the  left  of  the  name, 
although  partly  within  the  space  containing 
the  name,  was  too  vague  and  indeterminate  to 
be  counted.  Hughes's  Election,  8  Lack.  Jur. 
813,  Brightly,  Pa.  Dig.  p.  3396. 

A  ballot  marked  with  a  cross  In  a  party 
circle,  and  with  a  cross  apposite  the  name  of  a 
candidate  of  another  party  for  an  oflSce,  the 
name  of  the  candidate  for  which  on  the  party 
ticket  in  the  circle  is  crossed  out,  cannot  be 
counted  for  the  latter  because  his  name  is 
crossed  out,  nor  for  the  former  where  the  cross 
opposite  his  name  is  to  the  right  instead  of  to 
the  left  thereof,  as  required  by  the  South  Da- 
kota statute.  Valuer  t.  Brakke  (1895)  7  S.  D. 
343,  64  N.  W.  180:  Parmley  ▼.  Healy  (1896) 
7  S.  D.  401,  64  N.  W.  186. 

A  ballot  marked  with  a  cross  at  the  left  of  a 
candidate's  name.  Instead  of  In  the  appropriate 
margin  or  place  at  the  right  thereof,  as  re- 
quired by  statute,  should  be  rejected.  Curran 
V.  Clayton  (1893)  86  Me.  42,  29  Atl.  930. 

A  ballot  properly  marked  as  to  three  offices, 
but  marked  with  a  cross  In  the  voting  space  In 
the  column  of  blanks  as  to  the  fourth  office, 
cannot  be  counted  for  the  candidate  for  that 
office  in  the  next  column,  to  the  right  of  whose 
name  such  mark  la  located,  under  the  New 
York  election  law  requiring  the  ballot  to  be 
marked  in  the  voting  spaces  to  the  left  of  the 
name  of  a  candidate.  People  69  rel.  Bantel 
V.  Morgan  (1897)  20  App.  Dlv.  48,  46  N.  T. 
8upp.  898. 

Ballots  marked  after  the  names  of  certain 
candidates  on  a  ticket  with  crosses  placed  with- 
in the  square,  made  deliberately  by  the  voter, 
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should  not  be  counted.  Sweeney  v.  HJuI  (1897) 
23  Nev.  409,  48  Pac.  1036,  49  Pac.  169. 

A  ballot  marked  with  a  cross  to  the  right  of 
a  candidate's  name  instead  Oif  to  the  left,  as  re- 
quired by  the  South  Dakota  statute,  is  not  a 
mere  informality,  but  a  total  failure  to  mark 
the  cross  in  such  a  manner  as  to  entitle  the 
vote  to  be  counted.  Vallier  v.  Brakke  (1895) 
7  S.  D.  343,  64  N.  W.  180;  McKlttrIck  v. 
Pardee  (1895)  8  S.  D.  39,  65  N.  W.  23. 

The  marking  of  a  ballot  to  the  left  and  be- 
low is  invalid.  White  v.  Mackensie  (1875)  20 
Lower  Can.  Jnr.  22,  Wigmore,  p.  190. 

4.  Not  Ofyposite  candidate's  name. 

a 

A  cross  not  opposite  the  name  of  any  candi- 
date requires  the  rejection  of  the  6allot,  un- 
der the  Nevada  statute  providing  that  any 
names,  words,  or  marks,  except  as  In  the  act 
provided,  shall  invalidate  the  ballot.  Dennis 
V.  Caughlln  (1896)  22  Nev.  447,  29  L.  B.  A. 
731,  41  Pac.  768. 

The  marking  of  a  ballot  with  a  cross  above  or 
below  the  name  in  the  same  compartment  is 
valid.  Hasweil  v.  Stewart  (1874)  1  Ct.  of 
Sess.  925,  2  O'Malley  &  H.  215,  Wigmore,  p. 
190. 

The  marking  of  a  ballot  with  a  cross  above 
the  name  In  the  same  compartment  is  valid. 
Cameron  v.  McLennan  (1875)  11  Can.  L.  J.  163, 
Hodglns,  Elect.  Cas.  817,  Wigmore,  p.  190. 

A  ballot  marked  with  a  cross  on  the  line 
above  the  name  of  the  first  candidate  in  the 
column  should  be  counted  for  such  candidate. 
Jenkins  v.  Brecken  (1883)  7  Can.  S.  C.  247. 

A  ballot  containing  the  names  of  four  candi- 
dates in  a  column  marked  with  two  crosses,  one 
on  the  line  above  the  first  name  in  the  column, 
and  one  on  the  line  above  the  second  name, 
between  it  and  the  first  name.  Is  valid  for  both 
such  candidates.     Ibid. 

A  ballot  paper  marked  with  a  cross  in  the 
comer  above  the  line  is  void  for  uncertainty. 
Buckrose  Case,  4  O'Malley  &  H.  110,  6  Mews' 
Eng.  Digest,  col.  124. 

A  ballot  on  which  appears  an  Ink  mark  of  im- 
certaln  character  on  the  bottom  thereof  below 
the  name  of  a  candidate  cannot  be  counted  for 
him.     McLaren  v.  Milne  Home  (1881)  44  L.  T 
N.  S.  289,  8  O'Malley  &  H.  178. 

53 


884 


South  Dakota  Bofsemk  Ck>nBT. 


Hot., 


103 ;  Vallier  ▼.  Brakke,  7  S.  D.  343,  64  N.  W. 
180;  Zeis  v.  Passwater,  142  Ind.  375,  41  N. 
£.  790. 

A  blotch,  mark,  or  daub  that  bears  no  sem- 
blance to  a  cross  cannot  be  counted. 

People  ex  rel.  Beasley  ▼.  8<iuaalito,  106  Gal. 
600,  39  Pac.  938;  Lay  ▼.  Parsons,  104  Gal. 
661,  38  Pac.  447;  Apple  v.  Barorofi,  168  111. 
049,  41  N.  E.  1116;  Sego  ▼.  Stoddard,  136 
Ind.  297,  22  L.  R.  A.  468,  36  N.  E.  204. 

Appellant  does  not  state  in  his  abstract 
that  the  judgment  appealed  from  had  been 
entered  by  the  derk  in  the  judgment  docket 
prior  to  the  taking  of  the  appecu  herein. 

Where  it  does  not  affirmatively  appear 
from  the  abstract  that  the  judgment  was  so 
entered  and  the  judgment  roll  prepared  and 
filed  befcHre  this  appeal  was  taken,  this  court 
is  without  jurisdiction,  and  the  appeal  must 
be  dismissed. 

Valley  Land  d  Irrig.  Co,  y.  ScKone,  2  S. 
D.  344,  60  N.  W.  356. 

The  record  must  show  filing  of  judgment 
roll  before  an  appeal  is  taken. 

Ureenly  v.  Hopkins,  7  S.  D.  661,  64  N.  \V. 
1128;  State  ex  rek  Morgan  v.  Lamm,  9  S.  D. 
418,  69  N.  W.  692. 


FvlleTy  J^  delivered  the  opinion  ol  the 
court: 

This  statutory  contest  proceeding  between 
opposing  candidates  for  the  office  of  state's 
attorney  at  the  November^  1896,  election, 
held  in  Meade  county,  resulted  in  a  judgment 
awarding  the  <^ce  to  plaintiff,  and  the  de- 
fendant a{>peal8  therefrom,  and  from  an  or- 
der overruling  a  motion  for  a  new  trial. 

From  app^lant's  abstract,  and  Uie  record 
transmitted  to  this  court,  it  affirmatively  ap- 
pears that  judgment  was  entered  on  the  19th 
day  of  June,  1897,  and  that  an  order  over- 
ruling the  motion  for  a  new  trial  was  made 
and  entered  on  the  20th  day  of  July  follow- 
ing. As  the  appeal  was  not  taken  until  the 
11th  day  of  August,  1897,  counsel's  conten- 
tion that  the  appeal  was  taken  before  the  en- 
try of  judgment  is  not  sustainable. 

A  motion  to  set  aside  the  findings  of  fact 
conclusions  of  law,  and  judgment  entered 
thereon,  and  to  grant  the  defendant  a  new 
trial  for  reasons  mentioned  in  said  motion, 
came  on  for  hearing  pursuant  to  the  follow- 
ing stipulation:  "It  is  hereby  stipulated  by 
and  between  the  parties  hereto  that  the  mo- 
tion for  a  new  trial  in  the  above-entitled  case 


j.  Conflicting  marks. 

A  general  designation  by  the  marking  of  a 
ballot  with  a  cross  opposite  the  emblem  of  a 
party,  Indicating  an  intention  to  vote  for  all 
its  candidates,  is  controlled  by  a  particular  des- 
ignation by  the  marking  of  crosses  opposite  the 
names  of  part  of  the  candidates  under  such  em- 
blem, and  ballots  so  marked  cannot  be  counted 
tor  a  candidate  of  that  party  opposite  whose 
name  no  cross  appears.  Young  v.  Simpson 
(1895)  21  Colo.  400.  42  Pac.  666. 

Ballots  marked  for  more  candidates  for  an 
office  than  there  are  persons  to  be  elected  there- 
to cannot  be  counted  as  to  that  office.  State 
ex  rel.  McMillan  v.  Sadler  (1899;  Nev.)  68  Pac. 
284. 

A  ballot  marked  with  a  cross  In  the  circle 
at  the  head  of  each  of  several  tickets  appearing 
thereon  can  be  counted  for  neither  party,  as 
such  marks  counteract  each  other,  leaving  the 
ballot  as  if  unmarked.  Parmley  v.  Healy 
(1895)  7  S.  D.  401,  64  N.  W.  186;  McKittrick 
V.  Pardee  (1895)  8  S.  D.  89,  65  N.  W.  23. 

The  marking  of  a  cross  in  the  circle  of  two 
parties  is  not  a  marking  of  more  names  than 
there  are  persons  to  be  elected,  as  to  an  office 
for  which  there  is  no  candidate  on  one  of  such 
party  tickets;  and  ballots  so  marked  should 
be  counted  on  the  ticket  representing  a  candi- 
date therefor.  Parker  v.  Orr  (1895)  168  111. 
609,  30  L.  R.  A.  227.  41  N.  B.  1002. 

That  a  ballot  Is  marked  with  a  cross  mark 
opposite  the  name  of  two  opposing  candidates 
for  an  office  requires  its  rejection  only  as  to 
such  office,  and  it  is  properly  counted  for  other 
candidates.  People  ew  rel.  Pierce  v.  Parkhurst 
(1898)  24  Misc.  442,  68  N.  Y.  Supp.  698. 

Ballots  marked  with  crosses  opposite  the 
names  of  two  candidates  for  the  same  office.  In 
different  columns,  but  not  on  the  same  horizon- 
tal line,  are  not  vitiated  thereby,  where  there 
are  two  candidates  to  be  elected  to  such  office. 
People  ftp  rel.  Feeny  v.  Richmond  County  Can- 
vassers (1808)  156  N.  Y.  36,  60  N.  E.  425. 

A  ballot,  although  marked  with  a  cross  to 
the  lefi  of  a  candidate's  name,  is  properly  re- 
jected, where  two  pencil  lines  are  drawn 
through  the  name  evidently  for  the  purpose  of 
making  plain  the  fact  that  he  had  changed  his 
mind  and  did  not  intend  to  vote  for  such  candi- 
47  L.  R.  A. 


date.     Van  Winkle  v.  Crabtree  (1899)   34  Or. 
462,  65  Pac.  831. 

A  ballot  marked  with  a  cross  for  each  of 
two  candidates  for  an  office  should  be  counted 
for  one  of  such  candidates  where  there  Is  a 
clear  attempt  to  erase  the  cross  after  the  oth- 
er's name.  Pennington  v.  Hare  (1895)  eo 
Minn.  146,  62  N.  W.  116. 

But  ballots  marked  with  a  cross  for  each  of 
two  candidates  for  the  same  office,  with  no  at- 
tempt to  erase  either  of  such  crosses,  cannot  be 
counted  for  either  candidate.     IlHd. 

Ballot  papers  with  a  cross  opposite  one  name 
and  a  line  opposite  the  other  name  were  re- 
jected on  the  ground  of  uncertainty.  Buck- 
rose  Case,  4  O'Malley  4  H.  110,  6  Mews'  Eng. 
Digest,  col.  124. 

A  voter  desiring  to  vote  for  the  candidates 
in  a  party  column  in  which  there  is  no  nomina- 
tion for  one  office  may  make  a  cross  in  the  cir^ 
cle  above  such  party  column,  and  vote  for  a 
separate  candidate  for  that  office,  by  marking  a 
cross  to  the  right  of  his  name.  Howley  v. 
Allegheny  County  Comra  (1898)  29  Pittab.  L. 
J.  N.  S.  148. 

Ballots  marked  only  with  a  cross  In  the  circle 
at  the  head  of  each  of  two  tickets  cannot  be 
counted  for  part  of  the  candidates  of  one  of 
such  tickets  for  offices  for  which  there  are  no 
candidates  on  the  other  ticket,  as  the  Pennsyl- 
vania election  law  of  1893  is  mandatory,  re- 
quiring the  voter  to  place  a  cross  in  the  circle 
if  he  desires  to  vote  for  all  the  candidates  on  a 
ticket,  but  in  the  squares  opposite  the  candi- 
date's name  if  he  desires  to  vote  otherwise. 
Falrchance  Borough's  Election  (1899)  8  Pa. 
Diet.  R.  695. 

But  it  has  also  been  held  that  ballots  marked 
with  a  cross  in  the  square  at  the  head  of  each 
of  two  tickets  should  be  counted  for  a  candidate 
for  an  office  on  one  of  such  tickets  for  which 
there  is  no  candidate  on  the  other,  as  in  such 
case  there  is  no  double  marking  as  to  that  office 
within  the  meaning  of  the  Pennsylvania  elec- 
tion law  of  1893.  Middendorfs  Case  (1894) 
4  Pa.  Dist.  R.  78. 

Ballots  marked  with  a  cross  at  the  head  of 
the  democratic  columh  which  is  Incomplete,  and 
also  at  the  head  of  the  column  "by  nomination 
papers"  which  supplements  snch  Incomplete 
ticket,  the  two  together  forming  bnt  one  full 
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may  be  heard  and  determined  by  the  court  on 
this  20th  day  of  July,  1897,  the  statutory 
time  for  the  service  of  notioe  being  hereby 
waived."  The  motion  was  in  all  respects 
overruled,  and  counsel's  contention  that  the 
court,  in  effect,  failed  to  rule  upon  said  mo- 
tion by  omitting  to  specifically  recite  in  the 
order  entered  at  the  conclusion  of  the  oral 
argument  that  a  new  trial  was  denied,  is 
not  entitled  to  favorable  consideration. 

Although  appellant's  abstract  contains  an 
fftder,  not  found  in  the  record,  directing  the 
clerk  of  the  court  below  to  certify  to  this 
court  all  disputed  ballots,  together  with  the 
poll  books,  of  a  certain  precinct,  it  appears 
that  the  same  were  so  certified  pursuant  to 
stipulation  of  the  parties,  and  in  accordance 
with  an  order  and  certificate  of  the  trial 
court  expressly  making  each  of  said  ballots 
a  part  of  the  respective  finding  of  fact  to 
which  the  same  relates ;  and  the  point  urged 
by  counsel  that  no  facts  are  presented  for  re- 
view is  without  merit.  Being  a  part  of  the 
judgment  roll,  an  appeal  from  the  judgment 
alone  would  properly  bring  to  this  court  the 
findings  of  fact,  which,  in  this  instance,  in- 
clude the  written  evidence  upon  which  such 
findings  are  based.     Colonial  d  U.  8.  Mortp. 


Co,  v.  Bradley,  4  S.  D.  158,  65  N.  W.  1108; 
Chirr  V.  Spauiding,  2  N.  D.  414,  51  N.  W.  867. 
In  the  case  of  Le  Claire  v.  WelU,  7  S.  D.  426, 
64  N.  W.  510,  we  said:  "Where,  in  an  elec- 
tion contest  case,  the  question  is  the  legal 
eflfect  of  certain  ballots  tnen  before  the  court, 
to  be  gathered  from  the  ballots  themselves 
without  aliunde  evidence,  the  question  is  one 
of  law,  and  not  of  fact;  and  tne  decision  of 
the  trial  court  upon  such  question  of  law 
may  be  reviewed  in  this  court  without  a  mo- 
tion for  a  new  trial." 

It  apuears  from  the  notice  of  contest,  as 
originally  served,  that  respondent's  certifi- 
cate of  nomination  was  duly  filed,  and  that 
he  was  at  the  time  a  resident  elector  of 
Meade  county,  over  the  age  of  twenty-five 
years,  a  citizen  of  the  United  States,  and  a 
resident  of  this  state  more  than  one  year 
next  precedin^r  his  election;  and  the  expres- 
sion "learned  m  the  law"  is  the  only  omission 
therefrom  essential  to  show  by  specific  aver- 
ment that  he  possessed  all  the  qualifications 
required  by  §§  24  and  25  of  the  5th  article  of 
the  Constitution  by  which  he  would  be  en- 
titled to  hold  the  office  which  he  claims,  and, 
as  a  candidate,  institute  this  contest  proceed- 
ing in  his  own  name,  under  §§  1480  and  1401 


ticket,  should  be  counted,  although  the  Pennsyl- 
vania  election  law  of  1803  contemplates  that  an 
elector  making  a  cross  mark  at  the  head  of  a 
party  column  shall  make  no  other  mark  on  his 
ballot.  Reed  v.  McArthur  (1894)  8  Pa.  Dlst. 
R.  682. 

A  ballot  marked  with  a  cross  in  each  of  the 
circles  at  the  head  of  two  tickets,  under  one  of 
which  there  is  no  candidate  for  a  certain  office, 
should  be  counted  for  the  candidate  for  that 
office  on  the  other  ticket,  under  the  New  York 
election  law,  which  provides  that  If  the  voter 
■hall  have  made  a  voting  mark  In  more  than 
one  circle  at  the  head  of  the  ticketa  and  If  on 
either  of  such  tickets  there  shall  be  a  candidate 
for  an  office  for  which  no  other  candidate  Is 
named  on  such  other  ticket  so  marked  in  the 
circle,  his  vote  shall  be  counted  for  such  candi- 
date, although  another  provision  declares  that 
a  ballot  on  which  there  shall  be  found  any  mark 
other  than  the  cross  mark  for  the  purpose  of 
voting  Is  void,  and  shall  not  be  counted  for  any 
candidate  thereon,  and  no  reason  appears  for 
marking  the  cross  In  the  circle  of  such  other 
ticket.     Re  Holmes  (1899)  61  N.  Y.  Bupp.  775. 

A  ballot  marked  with  crosses  In  the  circles 
of  two  different  party  tickets  should  be  counted 
for  a  candidate  on  one  of  such  tickets,  where 
there  Is  no  candidate  on  the  other  ticket  for 
the  same  office,  under  the  New  York  election 
law  which  provides  that  If  a  cross  mark  Is  In 
more  than  one  circle,  and  if  on  either  of  the 
tickets  there  shall  be  a  candidate  for  an  office 
for  which  no  other  candidate  Is  named  on  the 
other  ticket,  the  vote  shall  be  counted  for  such 
candidate.  People  ew  rel.  Obert  v.  Bourke 
(1900)  63  N.  Y.  Supp.  906. 

Ballots  marked  with  crosses  in  two  or  more 
party  circles  should  be  counted  for  a  candidate 
whose  name  Is  on  the  different  tickets  so 
marked,  under  the  New  York  election  law, 
which  provides  that  If  the  cross  mark  is  In 
more  than  one  circle,  and  If  on  either  of  the 
tickets  there  shall  be  a  candidate  for  an  office 
for  which  no  other  candidate  Is  named  on  the 
other  ticket,  the  vote  shall  be  counted  for  such 
candidate.  People  ex  rel.  Feeny  v.  Richmond 
County  Canvassers  (1898)  156  N.  Y.  86,  50 
N.  E.  425. 

Ballots  marked  with  cross  marks  before  the 
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names  oif  opposing  candidates  for  the  same  of- 
flce  are  not  wholly  destroyed  thereby,  but 
should  be  counted  for  the  other  candidates 
thereon,  under  the  New  York  election  law, 
which  provides  that  if  the  voter  marks  more 
names  than  there  are  persons  to  be  elected  to 
an  office  his  vote  shall  not  be  counted  for  such 
office,  but  shall  be  returned  as  a  blank  vote 
for  that  office.     Ibid. 

Ballots  marked  with  a  cross  in  the  circle  at 
the  head  of  each  of  two  party  tickets  Is  marked 
for  more  than  one  ticket,  and  cannot  be  counted, 
although  both  tickets  are  Incomplete,  and  neith- 
er contains  candidates  for  the  same  office  as 
the  other,  under  the  South  Dakota  statute, 
which  contemplates  the  marking  of  but  one 
ticket,  either  by  placing  a  cross  in  a  party  cir- 
cle, or  In  a  party  circle  and  opposite  the  names 
of  Individual  candidates  on  another  ticket  for 
whom  the  elector  desires  to  vote,  or  by  placing 
crosses  opposite  the  names  of  each  candidate 
voted  for.  Moody  v.  Davis  (1900;  S.  D.)  82  N. 
W.  410. 

A  ballot  marked  with  a  cross  to  the  left  of 
the  name  of  one  candidate,  and  with  a  single 
slanting  stroke  of  the  pencil  to  the  left  of  the 
name  of  another  candidate  for  the  same  office, 
the  character  of  the  mark  to  be  used  not  being 
prescribed  by  the  Oregon  statute.  Is  marked  for 
both  candidates,  and  cannot  be  counted.  Van 
Winkle  V.  Crabtree  (1899)  34  Or.  462,  55  Pac 
831. 

Ballots  marked  with  crosses  opposite  the 
names  of  particular  candidates  on  one  ticket, 
and  also  the  names  of  some  candidates  on  an- 
other ticket  which  is  marked  with  a  cross  in  the 
square  at  the  head  of  it,  should  be  counted  for 
the  candidate  so  specifically  marked  on  the 
ticket,  and  not  under  the  marked  head,  as  the 
specific  intention  expressed  by  the  individual 
markings  nullifies  the  general  Intention  evinced 
by  the  mark  at  the  head  of  the  party  column 
so  far  as  the  markings  of  Individual  candidates 
are  inconsistent  therewith.  Howser  v.  Pepper 
(1899)  8  N.  D.  484,  79  N.  W.  1018. 

Ballots  marked  with  a  cross  opposite  the  em- 
blem of  one  party,  Indicating  an  intention  to 
vote  for  all  candidates  of  that  party,  and  with 
crosses  opposite  the  names  of  some  of  the  candi- 
dates of  another  party,  cannot  be  counted  fo? 
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of  the  compiled  laws  of  this  state.  Under 
the  holding  of  this  court  in  the  recent  case  of 
Church  y.  Walker,  10  S.  D.  90,  72  N.  W.  101, 
the  defect  would  not  be  jurisdictional,  and 
the  amendment  supplying  such  averment, 
thou|[h  made  after  tne  expiration  of  the  time 
within  which  a  contest  might  be  instituted, 
would  her  clearly  within  the  jurisdiction  and 
discretion  of  the  trial  court.  Howeverj  the 
doctrine  announced  in  the  majority  opinion 
cannot,  at  this  time,  be  treated  as  finally  set- 
tled in  this  state,  as  the  case  is  to  receive 
further  consideration  upon  a  rehearing  al- 
ready granted.  Any  question  that  might 
arise  from  a  failure  to  state  in  the  notice  of 
contest  that  respondent  was  learned  in  the 
law  seems  obviated  by  an  equivalent  aver- 
ment found  in  appellant's  answer,  to  the  ef- 
fect that  at  the  time  of  the  November,  1806, 
election  respondent  was,  and  still  is,  the  le- 
gally qualified  and  acting  state's  attorney  of 
Meade  county,  South  Dakota.  Assuming 
that  the  notice  of  contest  failed  to  state  facts 
sufficient  to  bring  respondent's  case  within 
the  constitutional  and  statutory  require- 
ments as  to  eligibility  and  the  right  to  insti- 
tute a  contest  proceeding  in  his  own  name  to 
recover  the  office,  every  essential  fact  appears 


upon  the  face  of  the  pleadings,  and,  in  Uie 
absence  of  a  demurrer  or  motion  to  dismiss 
for  the  want  of  jurisdiction,  appellant  has 
no  cause  for  complaint.  The  rule  has  Hght 
reasoning  for  a  basis,  and  is  well  recognized, 
both  at  common  law  and  under  the  Code  sys- 
tem, that  the  omission  to  state  a  fact,  how- 
ever essential,  is  cured  when  supplied  by  tlie 
pleading  of  the  opposite  party.  1  Chitty,  PL 
671;  Slack  v.  Ly(m,  9  Pick.  62;  Wehh  v.  Da- 
vis, 37  Ark.  551;  Warner  v.  Lockerby,  28 
Minn.  28,  8  N.  W.  879 ;  Whitiemore  r.  Ware, 
101  Mass.  352;  Umled  States  ▼.  Morris,  10 
Wheat.  240,  6  L.  ed.  314;  Envin  v.  Shaffer,  9 
Ohio  St.  44.  72  Am.  Dec  613;  Haggard  v. 
Wallen,  6  Neb.  271. 

Upon  the  face  of  the  returns  the  board  of 
county  canvassers  determined  that  of  the 
1,330  votes  cast  for  state *s  attorney  appellant 
had  received  667  and  respondent  but  6o3.  and 
the  certificate  of  election  was  accordingly  is- 
sued to  appellant.  At  the  hearing  of  this 
proceeding  the  trial  court  deducted  as  illegal 
and  void  twelve  from  the  total  vote  can- 
vassed for  appellant,  and  for  the  same  rea- 
son two  votes  were  taken,  without  objection, 
from  the  aggregate  number  counted  by  the 
board  of  canvassers  in  respondent's   favor, 


«lther  candidate  for  the  offices  so  doubly  marked 
on  the  theory  that  the  particular  designation 
controls  the  general,  as  the  statutory  declara- 
tion that  in  such  a  case  the  ballot  shall  only  be 
held  invalid  as  to  any  office  so  doubly  marlced 
Is  equivalent  to  a  declaration  that  as  to  any  of- 
fice 80  marked  the  ballot  shall  not  be  counted. 
Helskell  v.  Landrum  (1896)  23  Colo.  65.  46 
Pac.  120. 

A  ballot  marked  with  a  cross  In  a  party  cir- 
cle, and  also  with  crosses  opposite  the  names 
of  some  of  the  candidates  of  another  party, 
should  be  counted  for  the  candidate  under  the 
marked  party  title  opposite  the  name  of  whose 
opponent  no  cross  Is  made,  although  the  Mon- 
tana statute  provides  no  other  way  of  voting  a 
split  ticket  than  by  marking  each  candidate 
voted  for,  in  view  of  another  provision  thereof 
that  If  any  part  of  a  ballot  is  sufficiently  plain 
to  gather  therefrom  the  voter's  intention  It 
should  be  counted,  as  the  marking  in  the  party 
circle,  so  far  as  the  legal  Intent  Is  concerned, 
Is  equivalent  to  voting  for  each  candidate  there- 
under, and  such  intent  Is  not  subordinate  to  or 
controlled  by  the  intent  manifested  by  the  mark- 
ing of  the  cross  opposite  the  particular  candi- 
date. Dickerman  v.  Gelsthorpe  (1896)  19 
Mont.  249,  47  Pac.  999. 

Ballots  marked  with  a  cross  in  a  party  cir- 
cle, and  also  marked  with  crosses  opposite  the 
names  of  part  of  the  candidates  under  such  par- 
ty circle,  are  properly  counted  for  a  candidate 
thereunder  whose  name  is  not  so  specifically 
marked.  In  view  of  9  1403  of  the  Montana  Polit- 
ical Code,  providing  that  If  any  part  of  a  bal- 
lot is  sufficiently  plain  to  gather  therefrom  the 
voter's  intention  it  shall  be  counted,  as  the 
marking  in  the  party  circle  Is,  so  far  as  the 
legal  Intent  Is  concerned,  equivalent  to  voting 
for  all  candidates  under  It.     Ihid. 

Ballots  marked  with  a  cross  in  a  party  circle, 
and  with  a  cross  opposite  the  name  of  a  candi- 
date of  another  party  for  one  office  on  the  name 
of  the  candidate  for  which  on  the  first  ticket 
a  cross  has  been  stamped  with  the  official 
stamp,  are  properly  counted  for  the  candidate 
so  specifically  marked  on  the  other  ticket,  un- 
der the  South  Dakota  statute,  which  provides 
that  where  a  cross  Is  marked  In  a  party  circle 
a  cross  to  the  left  of  any  name  on  any  other 
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ticket  shall  be  taken  as  a  vote  for  sncfa  person, 
provided  the  name  of  the  candidate  for  the 
same  office  on  the  ticket  marked  at  the  top  by 
the  voter  is  erased.  Vallier  v.  Brakke'(1895) 
7  S.  D.  343,  64  N.  W.  180. 

A  ballot  marked  with  a  cross  under  a  party 
title,  and  with  a  cross  opposite  the  name  of  one 
candidate  on  another  ticket,  with  a  line  drawn 
under  the  name  of  the  candidate  for  that  office 
on  the  ticket  under  the  marked  party  title  but 
without  erasing  the  name,  should  not  be  counted 
for  either  of  those  candidates,  as  the  voter's 
intention  cannot  be  ascertained  therefrom. 
Atty.  (}en.  ear  rel.  Scott  v.  Olaser  (1894)  102 
Mich.  405,  61  N.  W.  661. 

A  ballot  marked  with  a  cross  In  a  party  cir- 
cle, and  also  with  a  cross  opposite  the  name  of 
a  candidate  of  another  party  for  an  office  for 
which  there  is  no  candidate  on  the  ticket  under 
the  marked  party  circle,  should  be  counted  for 
all  the  candidates  of  such  party,  in  view  of  f 
1403  of  the  Montana  Political  Code,  providing 
that  If  any  part  of  a  ballot  is  sufficiently  plain 
to  gather  therefrom  the  voter's  Intention  It  shall 
be  counted,  as  the  marking  of  the  cross  In  the 
circle,  so  far  as  the  legal  Intent  Is  concerned,  is 
equivalent  to  voting  for  all  candidates  there- 
under. Dickerman  v.  Gelsthorpe  (1896)  19 
Mont.  249,  47  Pac.  999. 

A  ballot  cannot  be  counted  for  a  candidate 
opposite  whose  name  a  cross  Is  properly  marked, 
under  the  Maine  statute  providing  that  tf  more 
names  are  marked  for  any  office  than  there  are 
persona  to  be  elected  the  ballot  shall  not  be 
counted  for  such  office,  where  the  ballot  Is  also 
marked  with  a  cross  opposite  the  emblem  of  an- 
other party,  which  under  the  statute  is  equiva- 
lent to  voting  for  all  the  candidates  of  that  par- 
ty. Curran  v.  Clayton  (1898)  86  Me.  42.  29 
Atl.  930. 

Where  a  cross  was  marked  In  the  square  at 
the  right  of  the  party  named  at  the  bead  of  a 
group  of  candidates,  and  in  the  opposite  grroup 
there  was  a  cross  marked  to  the  right  of  the 
name  of  the  opposing  candidate.  It  is  held  that 
the  vote  would  be  counted  for  the  candidate 
V '-»  was  properly  marked.  Hughes's  Election, 
3  Lack.  Jur.  313,  Brightly,  Pa.  Dig.  p.  8394. 

A  ballot  marked  with  a  cross  in  the  circle  of 
each  of  two  or  more  party  tickets  eonnteiad- 
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thereby  giTing  the  latter  a  majority  of  all 
the  legal  vot^  cast  for  the  office  in  contro- 
versy. The  vote  of  R.  W.  Welle,  cast  at  Stur- 
gie  precinct  for  appellant,  waa  rejected  by 
the  court  ae  ill^al  and  void  upon  the  ground 
that  said  Wcdls  was  a  nonresidoit  of  the  pre- 
cinct, having  his  place  of  abode  within  the 
military  reservation  of  Ft.  Meade;  and  to  this 
point  our  attention  is  directed  by  the  first  as- 
signment of  error.  By  the  fifth  subdivision 
of  S  18,  art.  26,  of  the  Constitution,  jurisdic- 
tion over  the  military  reservation  of  Ft. 
Meade  is  surrendered  to  the  United  States 
without  reservation  other  than  the  right  to 
serve  legal  process  in  certain  cases;  and  the 
question  presented  by  the  record  is  whether 
a  person  in  no  way  connected  with  the  army 
or  navy  may,  by  long  and  continuous  resi- 
dence within  the  boundaries  of  the  reserva- 
tion thus  ceded,  acquire  the  right  to  vote  at 
an  election  held  in  the  county  where  the 
same  is  situated,  pursuant  to  the  law  of  the 
state.  In  his  Commentaries  on  the  Constitu- 
tion (§  1227),  Judge  Story,  in  treating  the 
8th  section  of  the  Ist  article  of  the  Constitu- 
tion authorizing  Congress  to  exercise  exclu- 
sive legislative  power  over  military  reserva- 
tions obtained  by  the  consent  of  the  state  in 


which  the  same  are  situated,  says :  'The  in- 
habitants of  thoee  places  cease  to  be  inhabit- 
ants of  the  state,  and  can  no  longer  exercise 
any  civil  or  political  rights  under  the  laws  of 
the  state."  The  doctrine  resting  upon  and 
sustained  by  an  unruffled  current  of  author- 
ity seems  to  be  that  all  political  powers  and 
jurisdiction  over  a  military  reservation,  not 
expressly  retained  by  a  state,  are  surren- 
dered absolutely  to  the  general  government  by 
a  voluntary  transfer  of  lands  for  the  exclu- 
sive use  of  the  army  or  navy;  and  conse- 
quently a  person  residing  thereon  acquires 
none  of  the  constitutional  qualifications  of  an 
elector.  Re  Highlands,  48  N.  Y.  S.  R.  795, 
22  N.  y.  Supp.  137;  Opinion  of  Justices,  1 
Met.  o80;  Sinks  v.  Reese,  19  Ohio  St  306.  2 
Am.  Rep.  397 ;  Com,  v.  Clary,  8  Mass.  72 ;  Mc- 
Crary,  Elections,  4th  ed.  S  89.  As  the  fore- 
going applies  with  equal  force  to  the  case  of 
Charles  D.  Minard,  a  soldier  stationed  at  Ft. 
Meade,  the  court  very  properly  held  his  vote 
cast  for  appellant  to  be  illegal  and  void. 
Residence  upon  the  reservation  from  the  date 
of  his  discharge  to  the  time  of  re-enlistment 
did  not  make  him  a  qualified  elector,  and  the 
Constitution  ( §  7,  art.  7 )  expressly  provides 
that  "no  soldier,  seaman,  or  marine  in  the 


Ing  each  other,  and  leaving  the  ballot  unmarked 
so  far  as  they  are  concerned,  is  properly  counted 
for  a  candidate  on  one  of  such  tickets  opposite 
whose  name  a  cross  Is  marked.  Valller  v. 
Brakke  (1895)  7  S.  D.  343,  64  N.  W.  180 ;  Farm- 
ley  V.  Hea]y  (18U3)  7  8.  D.  401,  64  N.  W. 
180. 

A  ballot  marked  with  crosses  In  a  party  cir- 
cle, and  with  a  cross  opposite  the  name  of  a 
candidate  of  another  party  for  an  office,  the 
name  of  the  candidate  for  which  on  the  flrst 
ticket  has  been  marked  out  by  crosses  placed 
upon  It,  Is  properly  counted  f^r  the  opposing 
candidate  specifically  marked,  under  the  South 
Dakota  statute,  which  provides  that  where  a 
cross  Is  marked  In  a  party  circle  to  the  left  of 
any  name  on  any  other  ticket  It  shall  be  taken 
as  a  vote  for  such  person,  provided  the  name  of 
the  candidate  for  the  same  office  on  the  ticket 
marked  at  the  top  by  the  voter  Is  erased.  Val- 
uer V.  Brakke  (1895)  7  B.  D.  843,  64  N.  W.  180. 

Ballots  marked  with  a  cross  In  a  party  cir- 
cle, which  Is  equivalent  to  voting  for  all  the 
candidates  thereunder,  and  with  crosses  oppo- 
site the  names  of  some  candidates  of  other  par- 
ties, the  names  of  the  candidates  for  such  ofQces 
on  the  flrst  ticket  being  crossed  out  with  lead- 
pencil  lines,  are  Illegal,  and  cannot  be  counted 
for  any  candidate  under  the  Pennsylvania  stat- 
ute of  1803,  permitting  the  voter  to  vote  an  en- 
tire ticket  by  making  a  cross  In  the  party  cir- 
cle, but  otherwise  by  a  cross  opposite  the  name 
of  the  candidate  of  his  choice  for  each  office  to 
be  filled.  Newberry  Twp.  Election  (1808)  187 
Pa.  207,  40  Atl.  822. 

Ballots  marked  with  a  cross  in  a  party  cir- 
cle, which,  so  far  as  the  legal  Intent  of  the  vot- 
er is  concerned,  is  equivalent  to  voting  for  all 
candidates  thereunder,  cannot  be  counted  either 
for  a  candidate  thereunder  nor  for  an  opposing 
candidate  for  the  same  office  opposite  whose 
name  a  circle  is  also  marked,  as  the  Intent  ex- 
pressed by  the  flrst  marking  is  not  subordinate 
to  and  controlled  by  the  specific  marking  of  the 
other  candidate,  and  it  Is  therefore  Impossible 
to  determine  for  which  candidate  the  vote  was 
cast.  State  e9  reU  Brooks  v.  Fransham  (1897) 
10  Mont.  278,  48  Pac.  1. 

A  ballot  marked  with  a  cross  In  a  party  cir- 
cle, and  with  a  cross  opposite  the  name  of  a 
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candidate  for  one  office  on  another  ticket, 
should  be  counted  for  a  candidate  on  the  party 
ticket  marked  in  the  circle  for  an  office  other 
than  that  for  which  the  candidate  was  individ- 
ually marked  on  the  other  ticket,  under  the 
New  York  election  law  providing  that  if  the 
elector  shall  have  made  a  cross  In  the  circle*  of 
one  party,  and  also  before  the  names  of  any 
candidates  of  another  party,  the  mark  In  the 
party  circle  must  be  deemed  to  have  cast  the 
elector's  vote  for  the  candidates  of  that  party, 
except  the  candidates  for  the  office  or  offices  In- 
dividually marked  on  the  other  ticket.  Peo- 
ple ew  rel.  Obert  v.  Bourke  (1900)  63  N.  Y. 
Supp.  906. 

Ballots  marked  with  crosses  In  the  circle  at 
the  head  of  a  party  ticket  should  be  counted 
for  the  candidate  thereunder  whose  name  is 
not  erased,  and  opposite  whose  opponent  on 
another  ticket  a  cross  Is  placed,  whether  to  the 
left  as  required  by  statute,  or  to  the  right,  un- 
der the  South  Dakota  ballot  law,  which  pro- 
vides that  a  ticket  marked  with  a  cross  in  a  par- 
ty circle  shall  be  counted  "throughout,"  except 
when  the  name  Is  erased,  and  that  a  cross  to 
the  left  of  the  name  on  any  other  ticket  shall  be 
taken  as  a  vote  for  such  person.  proTlded  the 
name  of  the  candidate  for  the  same  office  on 
the  ticket  marked  at  the  top  by  the  voter  la 
erased.  Vallier  v.  Brakke  (1895)  7  S.  D.  343, 
64  N.  W.  180;  Parmley  v.  Healy  (1895)  7  S. 
D.  401,  64  N.  W.  186:  McKittrick  v.  Pardee 
(1893)  8  S.  D.  39,  65  N.  W.  23:  Church  v. 
Walker  (1807)  10  S.  D.  90,  72  N.  W.  101. 

Ballots  containing  three  candidates  for  a  cer- 
tain office  on  each  ticket,  which  are  marked  by 
placing  a  cross  in  the  circle  preceding  one  of 
the  party  titles,  by  crosses  In  the  squares  oppo- 
site the  names  of  one  or  more  of  such  candi- 
dates under  that  title,  and  also  by  crosses  in 
the  squares  opposite  the  names  of  one  or  more 
candidates  of  the  other  party,  can  be  counted 
only  for  the  candidates  specifically  marked  on 
the  ticket,  the  circle  of  which  is  unmarked,  as 
the  placing  of  the  cross  in  the  party  circle, 
which,  under  the  statute  Is  equivalent  to  voting 
for  all  the  candidates  thereunder  except  for  of- 
fices specifically  marked  on  the  other  ticket  and 
also  In  the  squares  of  Individual  candidates  on 
the  other  ticket,  is  a  marking  of  more  names 
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army  or  navy  of  the  United  States  shall  be 
deemed  a  resident  of  this  state  in  consequence 
of  being  stationed  therein." 

The  only  perceptible  mark  placed  upon  two 
of  the  disputed  ballots, — ^Exhibits  G  and  11, 
— ^rejected  by  the  court,  and  which  it  is 
claimed  should  have  been  counted  for  appel- 
lant, is  a  cross  upon  each  ballot  in  the  circle 
at  the  head  of  the  Republican  ticket,  and  in 
each  instance,  upon  the  same  ballot,  another 
cross  was  placed  in  the  circle  at  the  head  of 
the  Prohibition  ticket.  The  failure  of  the 
latter  party  to  name  and  place  upon  its 
ticket  a  candidate  for  the  office  of  state's  at- 
torney does  not  relieve  appellant  from  the  op- 
eration of  the  rule  announced  by  this  court 
in  McKitirick  y.  Pardee,  8  S.  D.  39,  66  N.  W. 
23 ;  Vallier  v.  Brakke,  7  S.  D.  343,  64  N.  W. 
180.  Under  our  system,  two  or  more  crosses 
at  the  head  of  party  tickets  upon  the  same 
ballot  destroys  the  effect  entirely,  and  the 
court  rightly  declined  to  count  the  ballots 
for  either  party. 

Three  of  the  rejected  ballots  contain  in  the 
circle  at  the  head  of  the  Republican  ticket 
blurred  crosses,  apparently  made  with  ink 
on  a  rubber  stamp,  the  outline  of  which  is 
traced  or  indicated  with  lead-pencil  marks 


forming  a  perfect  cross  within  the  eirde; 
thus  clearly  showin^f,  in  the  absence  of  any 
erasures,  the  intention  of  the  voter  in  eadi 
instance  to  vote  the  entire  party  ticket  Ap- 
pellant was  dearly  entitled  to  have  these  bal- 
lots counted  and  placed  to  his  credit.  Parm- 
ley  V.  Healy,  7  S.  D.  401,  64  N.  W.  186.  We 
said  in  Vallier  v.  Brakke,  7  S.  D.  343,  64  N. 
W.  180 :  "When  the  intention  of  the  elector 
to  make  a  cross  is  clearly  apparent,  and  the 
cross  is  made,  whether  with  a  stamp  or  other- 
wise, any  informali^  merely  in  making  it 
should  be  disregarded." 

A  ballot  identified  as  ''Exhibit  b"  oontaini 
two  straight  lines  distinctly  drawm  with  a 
lead  pencil  in  opposite  directions  across  the 
circle  at  the  heaol  of  the  Republican  tadcet> 
which  intersect  at  the  center  thereof,  and 
form  a  perfect  cross.  Evidently  for  the  pur- 
pose of  expressing  his  intention  more  clearly, 
the  voter  retraced  the  figure  he  had  made, 
and  in  doing  so  allowed  bis  pencil  to  waver 
somewhat,  and  extend  slightly  beyond  the 
printed  line  describing  the  circle.  There  be- 
ins  no  erasures  or  other  marks  upon  the 
tidcet,  it  should  have  been  counted  as  a  vote 
for  appellant,  and  the  same  was  erroneously 
excluded. 


than  there  are  persons  to  be  elected,  in  violation 
of  the  Iowa  statute,  which  permits  the  marking 
of  ballots  In  the  circle  opposite  jMirty  titles, 
and  at  the  same  time  In  squares  opposite  candi- 
dates on  other  tlcketa  but  not  on  the  same 
ticket;  but  provides  that  if  the  voter  marks 
more  names  than  there  are  persons  to  be  elected, 
or  It  Is  ImpoBslble  to  determine  the  voter's 
choice  for  an  office,  his  ballot  shall  not  be 
counted  for  that  office.  Whlttam  v.  2iahorik 
(1894)  01  Iowa,  28,  59  N.  W.  67. 

On  an  election  at  which  two  councllmen  are 
to  be  elected,  for  which  office  there  are  two 
candidates  on  one  ticket  and  one  on  another 
ticket,  ballots  marked  with  a  cross  In  the  circle 
preceding  the  party  title  of  the  first  ticket,  by 
a  cross  In  the  square  preceding  the  name  of  one 
of  the  candidates  on  the  same  ticket,  and  by  a 
cross  In  the  square  preceding  the  name  of  the 
candidate  of  the  other  party  for  the  same  office, 
can  be  counted  for  the  candidate  so  specifically 
marked  as  the  voter's  choice  on  the  ticket  whose 
party  title  Is  unmarked,  but  cannot  be  counted 
for  either  of  the  candidates  under  the  marked 
title,  as  the  marking  of  the  opposing  candidate 
leaves  but  one  to  be  elected  from  the  other  tick- 
et, and  It  Is  Impossible  to  determine  the  voter's 
choice  as  between  the  two  candidates  thereun- 
der except  by  considering  that  he  has  voted  for 
both,  which  would  be  a  marking  of  more  candi- 
dates than  there  are  persons  to  be  elected.  In 
violation  of  Iowa  statute,  which,  among  other 
methods,  permits  the  marking  of  ballots  In  a 
party  circle,  and  at  the  same  time  In  the  squares 
opposite  the  candidates  on  other  tickets,  but 
not  on  the  same  ticket,  and  provides  that  if  the 
voter  marks  more  names  than  there  are  persons 
to  be  elected,  or  It  Is  Impossible  to  determine 
the  voter's  choice  for  an  office,  his  ballot  shall 
not  be  counted  for  that  office.  State  ex  rel. 
Ilagge  V.  Hagen  (1804)  91  Iowa,  610,  60  N.  W. 

108. 

A  ballot  marked  with  a  cross  In  the  circle 
preceding  a  party  title  under  which  there  are 
three  candidates  for  a  certain  office,  and  also  in 
the  square  opposite  the  name  of  one  of  the  three 
candidates  of  another  party  for  the  same  office, 
should  be  counted  for  the  candidate  so  specifi- 
cally marked  as  the  Toter'B  choice  for  that  of- 
Qce.  but  not  for  the  candidates  under  the  marked 
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party  title,  under  the  Iowa  statute,  which 
among  other  methoda  permits  the  marking  of 
ballots  by  placing  a  cross  in  the  circle  preced- 
ing a  party  title,  and  at  the  same  time  by  plac* 
lug  a  cross  In  the  square  opposite  the  name  of 
any  candidate  of  any  other  party;  in  which 
case  the  ballot  Is  to  be  counted  for  all  can- 
didates under  the  marked  party  title  except  as 
to  the  office  so  specifically  marked  on  the  other 
party  ticket,  and  provides  that  if  It  is  Impossible 
to  determine  the  voter's  choice  for  an  office  hit 
ballot  shall  not  be  counted  for  that  office,  as  the 
specific  designation  of  the  one  candidate  ieavee 
but  two  persons  to  be  elected  from  the  other 
ticket,  and  it  Is  Impossible  to  determine  for 
which  two  of  the  three  candidates  therein 
named  the  voter  Intended  to  cast  his  ballot 
Whittam  v.  Zahorik  (1894)  91  Iowa,  23,  59  N. 
W.  57. 

Ballots  marked  with  a  cross  opposite  the 
name  of  each  candidate  thereunder  except  one, 
and  also  opposite  the  name  of  a  candidate  of 
another  party  for  that  one  office,  should  Iw 
counted  for  that  candidate,  aa  under  the  Penn- 
sylvania election  law  of  1891,  the  individoal 
markings  under  such  party  group  and  opposite 
such  opposing  candidate's  name  prevail  over 
the  Intention  expressed  by  the  mark  at  the  head 
of  the  group.  Weldknecht  v.  Hawk  (1893)  8 
Pa.  Dlst.  a.  123. 

A  ballot  marked  with  a  cross  c^poslte  a 
party  designation  is  a  mark  for  all  the  candi- 
dates thereunder,  and  a  ballot  so  marked  which 
Is  also  nmrked  with  a  cross  opposite  the  name  of 
the  candidate  of  another  party  Is  a  double  mark- 
ing for  the  office  for  which  such  candidate  and 
the  opposing  candidate  under  the  marked  party 
designation  are  running,  and  cannot  be  counted 
for  either  under  the  Pennsylvania  election  law 
of  1893,  providing  that  if  a  voter  marks  more 
names  than  there  are  persons  to  be  elected  to 
an  office  his  ballot  shall  not  be  counted  for  snch 
office.  Bertolet's  Case  (1894)  8  Pa.  Dlst.  R. 
643. 

A  ballot  marked  with  a  cross  at  the  head  of 
a  party  group,  and  opposite  the  names  of  all 
the  candidates  under  that  group,  except  ona 
cannot  be  counted  for  such  candidate  under  the 
Pennsylvania  election  law  of  1891»  whidi  con- 
templates but  a  single  cross  mark,  as  the  mark- 
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Kxhibit  Al  it  a  rejected  ballot  upon  which 
no  cross  was  made  in  either  of  the  circles  at 
the  head  of  the  dilTerent  tickets,  but  upon  the 
Bepublican  tidcet,  at  the  left  of  appel- 
lant's name,  a  cross  appears;  and  while  the 
same,  by  coming  in  contact  with  a  heavily 
printed  line  extending  across  the  ticket  im- 
mediately under  appellant's  name,  is  ren- 
dered partially  obscure,  the  intention  of  the 
maker  is  entirely  clear,  and  the  vote  should 
have  been  oounteid  for  appellant. 

"As  to  Exhibit  R,  the  court  finds  that  there 
was  a  cross  in  green  ink  at  the  head  of  the 
Republican  ticket,  and  also  pencil  marks  or 
crosses  in  said  circle,"  and  that  the  entire 
tMillot  is  therefore  void.  From  an  inspection 
of  the  ballot,  which  the  court  expressly  made 
a  part  of  said  finding  of  fact,  and  certified 
the  same  to  this  couA  for  our  examination, 
we  are  convinced  that  no  pencil  was  used  in 
the  circle  at  the  head  of  either  ticket  upon 
the  ballot,  and,  the  cross  made  with  ink  by 
the  use  of  a  stamp  provided  for  that  pur- 
pose being  entirely  sufficient,  the  vote  should 
nave  been  counted  for  appellant. 

Exhibit  H  is  a  rejected  ballot  containing 
within  the  circle  at  the  head  of  the  Republi- 
can ticket  a  well-defined  cross  made  with  the 


official  stamp,  and  another  similar  impres- 
sion just  outside  the  circle,  which  might  nave 
been  made  by  allowing  the  stamp  to  fall  from 
the  hand,  or  by  inadvertently  placing  the 
same  upon  the  paper.  In  Vallier  v.  Brakke, 
7  S.  D.  343,  64  N.  W.  180,  we  held  that  "a 
cross  at  the  head  of  the  party  ticket,  but  not 
within  the  circle,  is  a  nullity,"  and  it  there- 
fore follows  that  the  cross  within  the  circle, 
in  the  absence  of  anything  to  indicate  a  con* 
trary  intention,  votes  the  ticket,  and  the 
same  should  have  been  counted  for  appellant. 
Another  ballot, — ^Exhibit  S, — which  the 
court  declined  to  count  for  appellant,  con- 
tains a  cross  in  the  circle  at  the  head  of  the 
Republican  ticket.  The  name  of  respondent 
is  erased,  and  a  cross  is  placed  in  the  Repub- 
lican column  immediately  to  the  right  of  ap- 
pellant's name.  When  there  is  nothing  to 
show  a  design  to  thus  mark  a  ticket  for  the 
purpose  of  invading  the  secrecy  of  the  ballot 
by  placing  an  identifying  mark  thereon,  a 
cross  in  the  circle  at  the  head  of  a  ticket  is 
a  vote  for  every  candidate  whose  name  ap- 
pears in  the  column,  and  a  cross  upon  either 
side  of  a  name  is  not  ordinarily  sufficient  to 
impair  the  effect  in  the  slightest  degree.    The 


ing  of  the  Individual  candidates  thereunder  pre- 
vails over  and  renders  ineffectual  the  marking 
at  the  head  of  the  ticket,  which  would  otherwise 
be  considered  a  vote  for  each  candidate  under 
it  Weidknecht  v.  Hawk  (1893)  3  Pa.  Dist.  B. 
123. 

A  ballot  marked  with  a  cross  opposite  a 
party  designation  is  marked  for  all  candidates 
thereunder,  and  a  ballot  so  marked,  which  is 
also  marked  with  a  cross  opposite  the  name  of 
a  candidate  of  another  party,  is  a  double  mark- 
ing for  the  office  for  which  such  candidate  and 
the  opposing  candidate  under  the  marked  party 
designation  are  running,  and  cannot  be  counted 
for  either,  under  the  Pennsylvania  ballot  law  of 
1891,  providing  that  If  a  voter  marks  more 
names  than  there  are  persons  to  be  elected  to 
an  office  his  ballot  shall  not  be  counted  for  such 
office.  Election  Instruction  (1892)  2  Pa.  Dist. 
B.  1. 

In  ordar  to  vote  for  persons  whose  names  are 
on  a  ticket  through  nomination  papers  a  mark 
must  appear  opposite  every  candidate  intended 
to  be  voted  for,  as  the  Pennsylvania  ballot  law 
of  1891  does  not  provide  for  voting  by  groups 
In  such  case.     Ihid. 

A  ballot  marked  with  a  cross  opposite  a  party 
designation,  and  also  opposite  the  name  of  a 
candidate  on  another  party  ticket  for  an  office 
for  which  more  than  one  candidate  is  to  be 
elected,  cannot  be  counted  for  any  of  the  candi- 
dates for  such  office,  as  more  names  have  been 
voted  for  than  there  are  persons  to  be  elected, 
and  it  is  Impossible  to  determine  which  candi- 
date the  voter  intended  to  cut,  within  the  pro- 
vision of  the  Pennsylvania  ballot  law  of  1891 
that  in  case  more  names  are  voted  for  than 
there  are  x>er8on8  to  l>e  elected  to  an  office,  or 
If  it  is  impossible  to  determine  the  voter^s  choice 
for  any  office,  the  ballots  shall  not  be  counted 
for  that  office.     Ibid. 

The  marking  of  individual  candidates  on  bal- 
lots also  marked  at  the  head  of  a  group  prevails 
and  the  marking  of  the  group  so  far  as  the  same 
offices  are  concerned,  is  inoperative  and  void 
under  the  Pennsylvania  election  law  of  1891. 
Be  Election  in  20th  Ward.  No.  2  (1894)  3  Pa. 
Dist.  R.  120. 

Ballots  marked  with  a  cross  In  a  party  circle, 
which  is  equivalent  to  voting  for  all  the  can- 
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didates  thereunder,  are  properly  counted,  al- 
though marked  with  a  cross  opposite  the  name 
of  a  candidate  for  one  office  on  another  ticket, 
where  the  party  ticket  marked  in  the  circle 
contains  but  one  candidate  for  that  office,  and 
there  are  two  to  be  elected,  as  the  voter  has 
the  right  to  vote  for  each  office  to  be  filled.  Ke 
Election  of  Assessor  (1890)  192  Pa.  440,  43 
Atl.  972,  Distinguishing  Re  Newberry  Twp.  Elec- 
tion (1898)  187  Pa.  297.  40  Atl.  822,  on  the 
ground  that  In  that  case  the  ticket  was  com- 
plete. 

A  ballot  marked  opposite  the  names  of  some 
or  most  of  the  candidates  of  one  party,  and 
marked  also  with  a  cross  in  the  appropriate 
margin  opposite  the  designation  of  another 
party,  should  be  counted  for  the  candidate  of 
the  latter  party  for  an  office  for  which  no  can- 
didate Is  Individually  marked  on  the  other  tick- 
et, under  the  Pennsylvania  ballot  law  of  1891. 
Loucks'  Case  (1893)  3  Pa.  Dist.  R.  127. 

But  it  has  also  been  held  that  ballots  marked 
with  a  cross  opposite  one  party  group,  and  with 
a  cross  opposite  the  name  of  a  candidate  of 
another  party  for  one  office,  should  be  counted 
for  the  candidate  so  individually  marked  under 
the  I^ennsylvanla  election  law  of  1893,  as  the  In- 
dividual marking  prevails  over  the  group  mark- 
ing. Coleman  v.  Gemet  (1894)  3  Pa.  Dist.  B. 
000. 

Ballots  marked  with  a  cross  opposite  one 
party  group,  and  with  a  cross  opposite  the  name 
of  a  candidate  of  another  party  for  one  office, 
should  be  counted  for  the  candidate  so  specifi- 
cally marked,  under  the  Pennsylvania  election 
law  of  1801,  as  the  Individual  marking  prevails 
over  the  group  marking.  Weidknecht  v.  Hawk 
(1893)  8  Pa.  Dist.  R.  128. 

k.  Alteraiion  of  ballot. 

1.  Bnuure  of  namee, 

A  ballot  containing  a  lead-pencil  mark  across 
the  name  of  a  candidate  contains  a  distinguish- 
ing  mark  which  prevents  its  being  counted, 
under  the  Indiana  election  law  forbidding  the 
counting  of  a  ballot  containing  such  a  mark. 
Sego  V.  Stoddard  (1893)  136  Ind.  297,  22  L.  R. 
A.  468,  36  N.  E.  204  ;  Sego  v.  State  ew  reh  Stod- 
dard (1894)  136  Ind.  700,  36  N.  B.  208. 


MU 
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vdU  should  hurve  been  counted  for  appellant. 
Faa-mley  v.  Healy,  7  S.  D.  401,  64  N.  W.  186. 
While  iiie  present  system  was  designed  to 
place  our  elections  beyond  polluting  instru- 
mentalities, and  secure,  as  nearly  as  practi- 
cable, secrecy  of  the  ballot,  the  legislature 
never  intended  to  disfranchise  a  legal  voter, 
who,  in  substantially  complying  with  the 
mandatory  requirements  of  law,  has,  with- 
out an  evil  purpose,  but  by  accident  or  inad- 
vertence, made  a  blot  or  mark  upon  his  bal- 
lot, which  in  no  manner  tends  to  distinguish 
the  same  or  divulee  the  secret  within  his 
breast.  It  was  so  held  by  the  supreme  court 
of  Nevada  in  construing  a  statute  more  strin- 
pnt  by  far  than  our  own,  in  that  it  provides 
^'that  the  voter  shall  place  a  cross  after  the 
name  of  the  person  he  intends  to  vote  for; 


that  such  marking  shall  be  done  obIj  with  a 
black  lead  pencil;  that  when  a  voter  marks 
more  names  than  there  are  persona  to  be 
elected  to  an  office,  his  vote  for  such  office 
shall  not  be  counted ;  and  that  any  ballot  on 
which  appear  names,  words,  or  marks,  writ- 
ten or  printed,  except  as  in  this  act  provided, 
shall  not  be  counted.''  Denntt  t.  daugklin, 
41  Pac  708,  22  Nev.  447,  29  L.  R.  A.  731. 
We  therefore  find  that  of  tiie  disputed  ballots 
Exhibits  6  and  11,  together  with  the  votes  of 
K.  W.  Wells  and  Charles  D.  Minard,  counted 
for  appellant  by  the  board  of  county  canvass- 
ers, were  wholly  void,  and  therefore  prop- 
erly deducted  by  the  court  from  the  total  vote 
of  067  returned  in  his  favor,  and  that  Exhib- 
its b,  H,  R,  t,  q,  X,  Al,  and  S,  also  counted 
for  appellant  by  said  board,  and  excluded  by 


A  ballot  on  which  a  pencil  line  is  drawn 
through  the  name  of  all  the  candidates  for  a 
certain  office  and  the  name  of  one  of  such  candi- 
dates written  in  underneath  cannot  be  counted 
under  the  Oregon  election  law  requiring  ballots 
to  be  marked  to  the  left  of  the  names  of  candi- 
dates. Van  Winkle  v.  Grabtree  (1899)  84  Or. 
462.  55  Pac.  831. 

The  erasure  of  names  of  candidates  by  pencil 
marks  drawn  through  them  does  not  necessarily 
constitute  a  distinguishing  mark  which  requires 
a  rejection  of  the  ballot  as  to  other  candidates. 
Parker  v.  Orr  (1805)  158  III.  600.  30  L.  R.  A. 
227.  41  N.  E.  1002. 

But  a  ballot  marked  with  a  cross  in  the  circle 
opposite  one  party  designation,  the  name  of  one 
candidate  of  that  party  being  stricken  out,  a 
cross  placed  in  the  square  opposite  the  name  of 
the  candidate  of  the  other  party  for  that  office, 
all  other  candidates  of  such  other  party  l>elng 
marked  out  by  lines  drawn  through  them,  con- 
tains distinguishing  marks  which  require  its  re- 
jection. Kelly  T.  Adams  (1809)  183  III.  103,  55 
N.  E.  837. 

A  ballot  marked  by  a  line  drawn  through  the 
names  of  all  the  candidates  of  a  certain  party, 
and  marked  In  no  other  way  for  the  other  can- 
didates for  one  of  the  offices  thereon,  cannot  be 
counted  for  a  candidate  of  the  latter  party  for 
such  office,  under  the  Oregon  election  law  re- 
quiring the  voter  to  express  his  choice  by  a 
mark  to  the  left  of  the  name  of  the  candidate. 
Van  Winkle  v.  Crabtree  (1809)  84  Or.  462,  53 
Pac.  831. 

A  ballot  marked  only  by  pencil  erasures  of 
the  names  of  all  the  candidates  on  one  ticket 
cannot  be  counted  for  anyone,  under  the  Illinois 
ballot  law  requiring  ballots  to  be  marked  with 
a  cross.  Apple  v.  Barcroft,  158  111.  649,  41  N. 
E.  1116. 

But  ballots  marked  by  a  cross  above  all  but 
one  of  the  party  headings  should  be  counted 
for  the  candidate  of  that  party,  under  the  West 
Virginia  election  law.  which  requires  that  tick- 
ets not  voted  for  shall  be  defaced  by  drawing 
one  or  more  lines  with  pen  and  Ink  or  indeli- 
ble pencil  from  the  top  to  the  bottom  thereof, 
but  which  contemplates  that  the  ballots  shall 
be  counted  wherever  the  voter's  intention  is 
plainly  indicated  as  to  any  office.  Dunlevy  v. 
Marshall  County  Ct.  (1900;  W.  Va.)  86  S.  B. 
956. 

Ballots,  on  each  of  which  one  or  more  names 
of  candidates  are  erased  with  a  pencil,  are  void, 
and  should  not  be  counted,  under  the  New  York 
election  law  declaring  that  if  there  shall  be 
found  on  any  ballot  any  other  mark  than  the 
cross  mark  made  for  the  purpose  of  voting,  such 
ballot  shall  be  void,  and  upon  such  ballot  no 
vote  for  any  candidate  shall  be  counted.     Peo- 
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pie  es  reL  Obert  v.  Bourke  (1900)  68  N.  Y. 
Supp.  006. 

Ballots  marked  with  a  cross  In  the  circle  of 
one  of  two  parties  printed  thereon  are  properly 
counted  for  the  candidates  of  that  party,  al- 
though the  voters,  apparently  for  the  purpose  of 
emphasizing  their  intention  to  vote  that  party 
ticket,  have  also  drawn  lines  through  the  other 
ticket,  as  such  markings,  although  not  In  strict 
compliance  with  the  statutory  rules,  are  merely 
technical  errors  within  the  provision  of  the  Ohio 
statute  that  no  ballot  shall  be  rejected  for  any 
technical  error  which  does  not  make  It  impossi- 
ble to  determine  the  voter's  choice.  Steams  v. 
Taylor  (1894)  1  Ohio  N.  P.  23. 

Ballots  showing  erasures  or  cancelations,  or 
which  are  defaced,  are  Invalid,  and  cannot  be 
counted,  under  the  New  York  election  law  of 
1896,  S  105,  making  it  unlawful  to  deface  or 
make  erasures  from  ballota  and  providing  that 
ballots  found  in  that  condition  shall  be  wholly 
void,  and  no  vote  thereon  shall  be  counted. 
People  es  rel,  Feeny  v.  Richmond  County  Can- 
vassers (1898)  156  N.  Y.  36,  50  N.  E.  425. 

Ballots  properly  marked  with  crosses  opposite 
the  names  of  candidates  on  one  ticket  should  be 
counted,  although  the  names  on  the  other  tick- 
ets have  been  erased,  as  the  erasure,  while  un- 
necessary, may  have  been  made  for  the  purpose 
of  making  the  voter's  Intention  more  dear. 
Atty.  Oen.  «r  rel.  Scott  v.  Glaser  (1894>  102 
Mich.  405,  61  N.  W.  651. 

A  ballot  voted  at  a  primary  election  on  which 
some  of  the  names  were  erased  with  lead  pencil 
and  others  written  In  in  their  places  Is  not 
marked  for  Identification  so  as  to  require  its  re- 
jection, where  it  conforms  in  external  appear 
ance  to  the  statutory  requirementa  and  there 
is  nothing  showing  an  Intention  to  identify  it 
thereby.  Re  McDade  (1899)  43  App.  Dlv.  303. 
60  N.  Y.  Supp.  333. 

A  ballot  marked  only  by  crossing  out  the 
names  of  some  of  the  candidates  on  each  of  two 
party  tickets  should  be  counted  for  a  candidate 
on  one  of  such  tickets  whose  opponent's  name  Is 
so  crossed  out,  although  the  only  method  prr>- 
vlded  by  the  Pennsylvania  election  law  of  ISO*^ 
for  marking  ballots  is  by  crossea  and  it  is  poss'- 
ble  to  determine  from  such  marking  the  voter's 
intention,  where  the  only  grounds  specified  in 
such  act  for  rejecting  a  ballot  are  that  more 
names  have  been  voted  for  than  the  voter  has 
the  right  to  vote  for,  or  that  it  was  impossible 
to  determine  his  choice  for  an  office:  In  which 
cases  the  ballot  shall  not  be  counted  for  such 
office.  Coleman  v.  Gernet  (1894)  8  Pa.  Dlst  B. 
500. 

The  West  Virginia  election  law  of  1893.  pro- 
viding for  the  marking  of  ballots  by  crossing  oat 
candidates  or  tickets  not  voted  for,  declaring 
that  if  more  than  one  of  the  ballots  have  noth- 
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the  court,  were  legal  votes  for  appellant, 
which,  added  to  his  total  vote  of  055,  as  found 
bj  the  court,  ffive  him  a  majority  of  two  over 
respondent,  i^om  the  court  found  to  be  en- 
titled to  661  Votes. 

We  have  carefully  noticed  certain  inciden- 
tal matters  of  which  counsel  for  the  respec- 
tive parties  complain,  all  of  which  are  with- 
out merit,  and  are  points  that  have  frequent- 
ly engaged  the  attention  of  this  court.  The 
view  we  have  taken  renders  any  further  con- 
sideration of  the  assignments  of  error  im- 
necessary.  A  new  trial  could  be  of  no  avail 
to  respondent.  From  all  the  material  evi- 
dence, which  consists  of  ballots  expressly 
made  a  part  of  the  court's  findings  of  fact, 
appellant  is,  as  a  matter  of  law,  entitled  to 
the  office. 


TJte  judgment  appealed  from  <•  therefore 
reversed^  and  the  case  remanded,  with  the  in- 
struction that  the  circuit  court  render  judg- 
ment accordingly. 

Haney,  J.,  concurring  specially: 
In  my  judgment,  the  original  notice  of 
contest  was  sufficient  to  give  the  court  juris- 
diction, and  there  was  no  error  in  allowing 
it  to  be  amended ;  therefore  it  is  unnecessary 
to  hold  that  any  essential  facts  were  supplied 
by  the  answer.  I  concur  in  the  conclusion 
that  the  judgment  should  be  reversed  upon 
the  ground  that  the  findings  of  fact  do  not 
overcome  defendant's  prima  facie  title  to  the 
office  as  established  by  the  board  of  county 
canvassers  and  his  certificate  of  election. 


ing  on  them  to  Indicate  which  of  them  was  not 
so  voted  then  neither  shall  be  counted,  and  that 
any  ballot  or  part  of  a  ballot  from  which  it>  is 
impossible  to  determine  the  voter's  choice  shall 
not  be  counted  as  to  the  candidate  or  candidates 
affected  thereby,  contemplates  that  each  office 
shall  stand  by  itself,  that  the  whole  ballot  shall 
be  rejected  only  when  there  is  nothing  thereon 
to  indicate  the  voter's  choice  as  to  any  candi- 
date, and  shall  be  counted  as  to  any  candidate, 
the  voter's  Inteotlon  to  vote  for  whom  is  ap- 
parent from  his  ballot.  Dunlevy  v.  Marshall 
County  Ct.  (1900:  W.  Va.)  35  S.  E.  956. 

Ballots  should  not  be  rejected  as  to  an  office 
for  which  the  voter's  intention  is  plainly  indi- 
cated, although  none  of  the  party  headings  have 
been  scratched  off.  under  the  West  Virginia  elec- 
tion law  requiring  ail  party  tickets  to  be 
scratched  off  which  are  not  voted  for,  but  which 
contemplates  that  the  intention  of  the  voter,  if 
clearly  expressed  as  to  any  part  of  the  ballot, 
shall  be  given  effect.     lUd, 

Ballots  marked  with  a  cross  opposite  the 
names  of  candidates,  and  with  lines  drawn 
through  the  names  of  opposing  candidates,  evi- 
dently honestly  made  for  the  purpose  of  making 
the  voter's  intention  more  certain  and  in  accord- 
ance with  the  prior  method  of  voting,  should 
not  be  rejected  as  containing  distinguishing 
marks.  State  es  rel.  Orr  v.  Fawcett  (1897)  17 
Wash.  188,  49  Pac.  346. 

2.  Addition  of  nam^s. 

The  marking  of  a  ballot  with  a  cross,  and 
with  a  name,  not  the  voter's,  in  addition,  is  in- 
valid. Haswell  v.  Stewart  (1S74)  1  Ct.  of 
Sees.  925,  2  O'Malley  &  H.  215,  Wlgmore,  p. 
100. 

A  ballot  on  which  the  name  of  a  candidate 
Is  erased  and  another  name  written  in  should 
be  counted  for  the  latter,  although  no  cross  or 
mark  of  any  kind  appears  in  the  square  opposite 
such  name  or  elsewhere,  under  N.  D.  Rev.  Codes, 
I  491,  which  provide  that  the  voter  may  write 
or  paste  a  name  on  the  ballot  opposite  the  office 
to  be  voted  for,  and  such  name  shall  be  counted 
whether  marked  or  not.  Howser  v.  Pepper 
(1899)  8  N.  D.  484,  70  N.  W.  1018. 

A  ballot  marked  with  a  cross  under  a  party 
name,  and  on  which  the  name  of  a  candidate  for 
an  office  on  the  ward  ticket  is  erased,  and  the 
surname  only  of  a  candidate  on  an  opposing 
ticket  written  in,  should  be  counted  for  the  can- 
didate whose  name  is  so  written  in.  Atty.  Gen. 
as  rel.  Scott  v.  Glaser  (1894)  102  Mich.  405, 
61  N.  W.  651. 

Failure  of  a  voter  to  mark  a  cross  in  the 
square  opposite  a  name  written  into  a  ballot  by 
him  as  required  by  the  Iowa  statute  renders  the 
writing  of  the  name  therein  a  deliberate  act 
which  could  be  used  for  identification,  and  the 
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ballot  should  be  rejected.  Voorhees  v.  Arnold 
(1899)  108  Iowa,  77,  78  N.  W.  795. 

A  ballot  on  which  the  name  of  a  person  for 
an  office  is  written  below  the  printed  ticket  on 
the  margin  of  the  ballot  should  be  rejected  as 
containing  an  identifying  mark.     JM<f. 

Failure  of  a  voter  to  mark  a  cross  in  the 
square  opposite  the  name  of  a  candidate  written 
into  a  ballot  requires  the  rejection  of  the  bal- 
lot, under  the  Iowa  statute  requiring  that  a 
name  written  in  be  so  designated  the  same  as 
if  printed  on  the  ballot.  State  ew  rel.  Hagge  v. 
Hagen  (1894)  91  Iowa,  610,  60  N.  W.  108. 

The  marking  of  a  ballot  with  a  name  or  In- 
itials of  a  candidate  written  opposite  his  name. 
Instead  of  a  cross,  is  Invalid.  Cameron  v.  Mc^ 
Lennan  (1875)  11  Can.  L.  J.  168,  Hodglns, 
Elect.  Cas.  817,  Wlgmore,  p.  190. 

The  writing  of  an  Initial  in  the  blank  space 
left  for  the  insertion  of  the  name  of  the  candi- 
date for  a  certain  office,  with  the  possible  inten- 
tion of  inserting  a  name,  but  which  Intention 
was  not  carried  out,  renders  the  ballot  void, 
where  such  mark  may  serve  as  a  distinguishing 
mark.  Tebbe  v.  Smith  (1895)  108  Cal.  101, 
29  L.  R.  A.  673.  41  Pac.  454. 

The  marking  of  a  ballot  with  a  cross,  and 
with  a  candidate's  name  In  addition,  is  invalid. 
Cameron  v.  McLennan  (1875)  11  Can.  L.  J. 
163,  Hodgins,  Elect.  Caa  817,  Wlgmore,  p.  190. 

A  ballot  in  which  was  written  the  name  of 
one  not  on  the  ticket  cannot  be  excluded  on  the 
ground  that  it  contains  a  distinguishing  mark, 
because  after  such  name  were  written  the  words 
"Independent  Democrat,"  where  the  statute  re- 
quires the  printing  of  party  designation  after 
the  name  of  all  candidates,  and  may  be  con- 
sidered to  authorize  the  writing  of  such  desig- 
nation after  the  name  so  Inserted.  Jennings  v. 
Brown  (1896)  114  Cal.  307,  84  L.  R.  A.  45, 
46  Pac.  77. 

A  ballot  marked  with  a  cross  In  a  party  circle 
should  be  counted  for  a  candidate  thereunder, 
and  not  rejected,  under  the  New  York  election 
law  declaring  void  ballots  upon  which  is  writtou 
anything  other  than  the  names  of  candidates 
not  printed  thereon,  and  that  no  vote  thereon 
should  be  counted,  where  there  Is  written  in  the 
blank  column  the  name  "John  Relley"  as  a  can- 
didate for  a  certain  office,  and  the  candidate  for 
that  office  on  the  party  ticket  marked  In  the 
circle  is  "John  Rellly,**  as  the  court  is  not  bound, 
as  matter  of  law,  to  presume  that  the  names 
are  the  same,  and  thus  extend  the  condemnation 
of  the  statute  beyond  its  express  terms.  People 
ex  rel.  Obert  v.  Bourke  (1900)  63  N.  Y.  Supp. 
006. 

A  ballot  marked  with  a  cross  In  the  square  at 
the  head  of  one  party  ticket  in  which  the  name 
of  a  candidate  Is  erased  and  the  name  of  the 
opposing  candidate  written  In  In  its  place  should 
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Jour, 


WYOMING  SUPREME  COURT, 


S&muel  SLAYMAKER 

V, 

Arthur  W.  PHILLIPS. 
<6  Wyo.  408.) 

i.  The  abaenee  of  tbe  official  «t«inp»  or 
of  tbe  Jndffe's  n«me  or  lnltl«l*»  on 
tbe  exterior  of  tbe  ballot  when  so  folded 
as  to  conceal  the  ticket  ai>on  its  face,  will 
cause  Its  rejection,  under  Sess.  Laws  1890, 
chap.  80,  I  ISO,  providing  that  a  *'balIot 
Which  is  not  indorsed  by  the  official  stamp, 
or  has  not  the  name  or  Initials  of  the  judge 
of  election,  .  .  .  shall  be  Toid,  and  diall 
not  be  counted.** 

S.  It  i«  not  «n  unreasonable  and  un- 
constltvtlonal  restrietion  of  tbe  riffbt 
of  snlfraffe  to  require  an  Indorsement  by 
the  official  stamp,  and  of  the  name  or  Initials 
of  the  Judge  of  election,  on  the  outside  of  an 
official  ballot. 

8.  Tbe  legislature  ba«  power  to  define 
and  prescribe  what  shall  constitute  a  lawful 
ballot. 


On  rehearing, 

4.  A  provision  In  a  aieetion  of  an  eli 
tlon  law^  wbieb  providea  for  tbe 
▼aaalnff  of  tbe  Totea,  requiring  tbe  re- 
jection only  of  surplus  and  duplicate  Totea, 
is  not  In  conflict  with  a  prior  section  making 
Told  ballots  not  properly  indorsed,  so  as  to 
nullify  the  prior  section,  and  require  such  Iwl* 
lots  to  be  counted. 

B.  A  eonatitntional  provlaton  flxins 
tbe  analllleation  of  Totera  Is  not  vio- 
lated by  a  statute  making  void  ballots  not 
properly  Indorsed  by  the  election  officers. 

(aroe$beok.  Oh.  J.,  dlMesto.) 

(July  1.  1896.) 

RESERVATION  by  the  District  Court 
for  Converse  County  for  the  opinion  of 
the  Supreme  Court  of  a  suit  brought  to  con- 
test the  election  of  defendant  to  the  office  of 
clerk  of  the  District  Courts  Judgment  for 
plaintiff. 
The  facts  are  stated  in  the  opinion. 


be  counted  for  the  latter,  and  not  for  the  candi- 
date of  the  party.  Atty.  Gen.  e»  rel.  Scott  t. 
Olaser  (1894)  102  Mich.  405,  61  N.  W.  651. 

The  erasure  of  the  name  of  a  candidate  in  a 
ticket,  and  the  writing  In  of  another  name  on  a 
ballot  properly  marked  with  a  cross  In  the 
square  under  a  party  title  are  not  a  distin- 
guishing mark  requiring  a  rejection  of  the  bal- 
lot as  to  another  candidate  under  such  party 
title,    /bid. 

BalTots  from  which  the  voter's  Intention  Is 
uncertain  because  while  marked  with  a  cross 
In  a  i>arty  circle  the  name  of  an  opposing  can- 
didate for  an  office  is  written  In  under  the  name 
of  the  candidate  of  that  party  should  not  be 
counted  for  either  of  such  candidates.  Parker 
y.  Orr  (1895)  168  111.  600,  80  L.  B.  A.  227,  41 
N.  £.  1002. 

Ballots  marked  with  fictitious  names  or  let- 
ters and  other  marks  for  the  purpose  of  Identl- 
ilcatlon  cannot  be  counted  under  the  Ohio  stat- 
utes providing  that  all  ballots  shall  be  without 
any  mark  or  device  by  which  one  ticket  may  be 
distinguished  from  another.  Newman  v.  Mc- 
ManlB  (1890)  23  Ohio  L.  J.  225. 

That  a  name  written  Into  a  ballot  in  the 
wrong  place  might  possibly  afford  the  means  of 
Identifying  the  person  who  cast  the  ballot  does 
not  require  its  rejection,  but  It  is  properly 
counted  as  to  candidates  thereon  where  the 
name  was  so  written.  In  an  attempt  by  the  voter 
to  exercise  his  right  given  by  statute  to  vote 
for  a  person  not  on  the  ticket.  Van  Winkle  v. 
Crabtree  (1899)  34  Or.  462,  55  Pac.  831. 

A  ballot  cannot  be  counted  for  the  candidate 
of  one  parly,  the  voter's  Intention  to  vote  for 
whom  Is  expressed  only  by  erasing  the  name  of 
the  candidate  of  another  party  for  the  same  of- 
fice and  writing  the  first  candidate's  name  there- 
in, as  the  only  way  provided  by  the  South  Da- 
kota statute  for  voting  for  a  candidate  of  an- 
other party  whose  name  Is  printed  upon  the 
ballot  is  by  marking  a  cross  opposite  his  name. 
McKIttrlck  V.  Pardee  (1895)  8  S.  D.  89,  65  N. 

W.  28. 

A  ballot  marked  with  crosses  opposite  the 
names  of  candidates  of  one  party,  and  contain- 
ing the  name  of  the  candidate  of  another  party 
written  In  among  marked  candidates  below  the 
designation  of  the  office  for  which  he  Is  a  can- 
didate, cannot  be  counted  for  him,  as  the  only 
way  in  which  a  voter  can  Indicate  his  desire  to 
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vote  for  a  candidate  of  another  party,  under  the 
South  Dakota  statute,  is  by  placing  a  cross  to 
the  left  of  such  candidate,  and  the  law  does  not 
authorize  a  voter  to  write  the  name  of  a  can- 
didate printed  upon  one  party  ticket  upon  an- 
other party  ticket.    Ibid, 

A  ballot  not  marked  in  any  manner  prescribed 
by  the  South  Dakota  statute,  but  containing 
the  name  of  a  candidate  of  one  party  written 
In  Immediately  below  the  name  of  a  candidate 
of  another  party  for  the  same  office,  cannot  be 
counted  for  either  candidate.  Parmley  ▼. 
Uealy  (1895)  7  S.  D.  401,  64  N.  W.  186. 

A  ballot  marked  with  a  cross  in  a  party  circle 
and  with  a  cross  opposite  the  name  of  a  candi- 
date of  another  party  for  the  same  office,  whose 
name  is  also  written  in  the  column  of  the  ticket 
marked  In  the  circle  and  Immediately  below  the 
name  of  the  candidate  of  that  party  for  the  of- 
fice whose  name  is  erased,  cannot  be  counted,  as 
the  candidate's  name  appears  more  than  once 
upon  the  same  ballot,  and  the  writing  of  the 
name  upon  the  ballot  Identifies  the  voter,  and 
invalidates  the  entire  ballot,     /bid. 

A  ballot  marked  opposite  the  name  of  a  can- 
didate for  an  office  for  which  but  one  person  is 
to  be  elected,  and  also  containing  the  name  ef 
a  candidate  for  the  same  office  written  in  the 
blank  space  provided  for  that  purpose,  is  irregu- 
lar and  Illegal,  and  cannot  be  counted  under 
the  Pennsylvania  statute  of  1893,  although  the 
name  so  written  in  Is  the  same  as  that  of  the 
candidate  marked.  Re  Redman's  Election 
(1896)  173  Pa.  69,  33  Atl.  703. 

Ballots  on  which  names  of  candidates  are 
written  with  pencil  In  the  blank  column  whose 
names  are  already  printed  upon  the  ballot  for 
the  office  are  vitiated  thereby  under  the  New 
York  election  law  of  1890,  which  provides  for 
writing  In  names  only  where  they  are  not  al- 
ready printed  on  the  ballot,  and  further  pro- 
vides that  any  ballot  on  which  shall  be  found 
any  mark  other  than  the  cross  mark  used  for 
the  purpose  of  voting  shall  be  wholly  void,  and 
no  vote  thereon  shall  be  counted.  People  e* 
rcl.  Feeny  v.  Richmond  County  Canvassers 
(1898)  156  N.  Y.  86,  50  N.  B.  425. 

Ballots  in  which  the  voter  Inserts  the  name 
of  a  candidate  for  an  office  in  the  blank  space 
provided  therefor  should  be  counted  for  such 
candidate,  although  no  cross  Is  marked  opposite 
such  name,  under  the  Pennsylvania  ballot  law 
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MestTB,   Iiaoey   St  Van  D«TA»tev   for 

plaintiff. 

Mr.  Bob«rt  W*  Bveekons,  lor  defend- 
ant: 

So  far  as  the  elector  himself  is  oonoerned, 
his  duty  is  performed  when  he  casts  a  vote 
on  a  ballot  reoeiyed  from  the  hands  of  the 
proper  election  officer. 

Section  130  can  be  construed  without  vio- 
lence to  the  rules  of  rhetoric,  and  with  as 
good  reason  as  it  can  be  construed  any  other 
way,  to  mean  that  if  either  the  stamp  or  the 
initial  be  found  therein  the  ballot  shall  be 
counted. 

It  is  the  policy  of  the  law  that  no  voter 
shall  be  deprived  of  his  right  of  suffrage  by 
reason  of  the  neglect  or  breach  of  duty  on  the 
part  of  an  election  officer. 

McCrary,  Elections,  §  192 ;  Jones  v.  8iate 
ex  rel.  Atherhy,  I  Kan.  273;  OUleland  v. 
Schuyler,  9  Kan.  569. 

In  this  country,  in  the  absence  of  a  provi- 
sion of  the  statute  to  the  effect  that  omis- 
sions of  officers  are  fatal,  their  Diligence, 
in  the  absence  of  fraud,  will  not  deprive  a 
voter  of  his  right  of  suffrage. 


Paine,  Elections,  fi  373. 

Statutory  provisions  relating  to  elections 
are  not  rendered  mandatory  as  to  the  peo- 
ple by  the  circumstance  that  the  officers  of 
an  election  are  subject  to  criminal  liabilities 
for  their  violation. 

People  V.  SohermerJiom,  19  Barb.  640; 
People  V.  Cook,  8  N.  Y.  67,  59  Am.  Dec.  451 ; 
Thompson  v.  Eiving,  1  Brewst^  (Pa.)  107. 

The  mistakes  and  negligence  of  election 
officers  should  not  be  permitted  to  invalidate 
an  election  in  the  absence  of  fraud,  imless 
declared  to  have  that  effect  by  the  statute. 


Conmway,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  election  contest.  Plaintiff  and 
defendant  were  candidates  for  the  office  of 
clerk  of  tiie  district  court  for  Converse  coun- 
ty, and  defendant  had  a  majority  of  the 
votes  cast,  coimted,  and  returned  for  the  of* 
fioe.  Plaintiff  contends,  however,  that  the 
ballots  cast  at  three  voting  precincts  in  the 
county  were  illegal  and  void,  and  should  not 
have  been  counted,  and  were  counted  con- 
trary to  express  provisions  of  our  statute. 


of  1S93,  which  provides  for  sach  insertion,  and 
declares  that  such  insertion  shall  be  counted 
as  a  vote  without  the  cross  marlc.  East  Taylor 
Election  Contest  (1896)  5  Pa.  Dist  R.  393. 

Ballots  cannot  be  rejected  as  void  which  aie 
properly  marked  with  a  cross  in  a  party  circle, 
but  containing  also  the  name  of  a  candidate 
written  in  the  blank  space  provided  therefor  for 
an  office  to  which  two  persons  are  to  be  elected, 
but  for  which  there  is  but  one  candidate  on  the 
ticket  marked  in  the  party  circle.  Re  Provi- 
dence Twp.  Election  (1896)  18  Lane  L.  Bev. 
278. 

A  ballot  on  which  is  written  in  the  margin  the 
name  of  a  person  evidently  for  some  purpose 
other  than  that  of  expressing  the  voter's  pref- 
erence for  a  certain  candidate  should  be  ex- 
cluded as  containlnfiT  distinguishing  marks. 
State  ew  rel,  Orr  v.  Fawcett  (1897)  17  Wash. 
188,  49  Pac.  846. 

A  name  written  on  a  portion  of  a  ticket 
which  does  not  purport  to  be  the  name  of  a  can- 
didate for  an  office  Is  a  distinguishing  mark  re- 
quiring a  rejection  of  the  ballot.  Atty.  Gen. 
6«  rel,  Scott  V.  Glaser  (1894)  102  Mich.  896, 
61  N.  W.  648. 

Ballots  should  be  rejected  as  to  a  candidate 
whose  name  Is  written  in  over  the  erased  name 
of  the  candidate  of  another  party  whose  ticket 
is  voted,  instead  of  In  the  space  provided  there- 
for, under  the  West  Virginia  election  law,  which 
contemplates  that  the  intention  of  the  voter,  If 
ascertainable  from  his  ballot,  shall  be  given  ef- 
fect. Dunlevy  v.  Marshall  County  Ct.  (1900; 
W.  Va.)  86  S.  B.  956. 

The  erasure  of  some  one  of  the  names  on  a 
paster  put  on  a  ballot  and  the  writing  of  the 
same  name,  or  that  of  some  other  person,  with 
pencil  on  the  front  of  the  paster,  are  distin- 
guishing marks  within  the  prohibition  of  the 
New  York  ballot  reform  law,  where  they  appear 
on  a  large  number  of  ballots,  and  there  is  no 
other  apparent  reason  therefor  than  that  they 
were  a  part  of  a  scheme  for  identification.  Peo- 
ple e^  rel.  Hasbrouck  v.  Dutchess  County  Su- 
pers. (1892)  186  N.  Y.  622,  82  N.  B.  242. 

The  misspelling  of  the  name  of  a  candidate 
for  whom  the  elector  intended  to  vote  is  a  desig- 
nation by  whidi  the  ballot  may  be  distinguished 
within  the  meaning  of  the  New  Jersey  ballot 
law,  providing  that  no  ballot  shall  be  counted 
If  there  shall  be  on  the  face  or  back  any  mark, 
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sign,  designation,  or  device  whereby  such  ballot 
can  or  may  be  Identified  or  distinguished  from 
any  other  ballot  used  at  such  election.  Kip  v. 
Weeks  (1899:  N.  J.)  44  Atl.  856. 

The  writing  of  the  voter's  name  upon  a  bal- 
lot which  is  not  authorised  by  the  South  Da- 
kota statute  renders  it  void.  Vallier  v.  Brakke 
(1895)  7  8.  D.  343,  64  N.  W.  180. 

But  ballots  on  the  back  of  which  the  voter's 
name  is  written  are  properly  counted,  as  they 
are  not  within  the  prohibition  of  Tex.  llev. 
Stat.  art.  1694,  of  any  "picture,  sign,  vignette, 
device,  or  stamp,"  and  the  Texas  act  of  1892, 
while  it  provides  that  the  elector  who  places 
any  mark  upon  his  ballot  by  which  It  may  after- 
wards be  Identified  shall  be  punished,  does  not 
make  the  violation  thereof  a  ground  for  reject- 
ing the  ballot.  Uanscom  v.  State  ea  rel.  Lock- 
hart  (1896)  10  Tex.  Civ.  App!  638,  81  S.  W. 
547. 

A  ballot  marked  with  a  cross  in  a  party  circle, 
and  with  the  name  of  a  candidate  of  another 
party  for  a  certain  office  written  into  such  party 
ticket  after  erasing  the  designation  of  the  of- 
fice and  the  name  of  the  candidate  therefor, 
cannot  be  counted  for  the  candidate  whose  name 
Is  so  written  in,  as  the  only  method  provided 
by  the  South  Dakota  statute  for  voting  for  a 
candidate  of  another  party,  where  the  ballot 
has  been  marked  in  one  party  circle,  is  by 
erasing  the  name  of  the  candidate  of  such 
party  for  the  office,  and  making  a  cross  to 
the  left  of  the  name  of  the  candidate  for  whom 
the  voter  desires  to  vote.  Vallier  v.  Brakke 
(1895)  7  S.  D..843,  64  N.  W.  180. 

The  writing  on  a  ballot  of  the  name  of  a  can- 
didate originally  printed  thereon  after  the 
erasure  of  a  paster  which  had  been  placed  over 
bis  name  does  not  render  the  ballot  void  as  con- 
taining a  distinguishing  mark,  where  there  Is 
a  reasonable  explanation  for  so  writing  in  the 
name.  Coughlln  v.  McBlroy  (1899)  72  Conn. 
99,  48  Atl.  854. 

I.  Attempted  erasure  of  vote  mcwh, 

A  ballot  from  which  a  cross  mark  made  op- 
posite the  name  of  a  candidate  has  been  either, 
erased  or  crossed  out,  contrary  to  the  New  York 
statute  prohibiting  erasures  of  any  name  or 
mark  written  on  the  baUot  by  the  voter,  is  prop- 
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If  the  votes  of  these  precincts  were  rejected, 
plaintiff  would  be  elected.  The  alleged  il- 
legality in  the  ballots  caat  at  these  three  pre* 
eincts  consisted  in  their  not  baring  the  name 
or  initials  of  either  of  the  judges  of  elec- 
tion upon  the  back  or  upon  any  part  of  any 
of  the  ballots,  and  in  two  of  the  precincts 
none  of  the  ballots  were  indorsed  with  the 
official  stamp,  though  the  stamp  was  placed 
upon  the  face  of  the  ballots,  at  the  head  of 
the  ballots.  Upon  these  facts,  the  district 
court  reserves  for  our  decision  the  following 
important  and  difficult  questions:  "(1) 
Are  the  provisions  of  the  election  laws  of 
Wyoming  which  require  that  the  judge  of 
election,  before  delivering  any  ballot  to  an 
elector,  shall  print  on  the  bade  of  the  baUot 
the  designation  'Official  Ballot,' and  the  other 
words  provided  by  said  laws,  and  that  one 
of  said  judges  shall  write  his  name  or  ini- 
tials upon  the  back  of  each  ballot,  directory 
only,  or  are  they  mandatory?  (2)  Should 
any  of  the  ballots  cast  at  said  election  at 
either  of  the  above-named  precincts  be  re- 
jected, and,  if  so,  which  of  said  ballots  should 
be  so  rejected?  (3)  Upon  the  facts  afore- 
said, Bhould  judgment  be  entered  for  the 
plaintiff  or  for  the  defendant?" 

Section  110  of  chapter  80  of  the  Session 
Laws  of  1890  provides  that  the  county  clerk 
or  clerk  of  the  municipality,  in  case  of  a  mu- 
nicipal election,  shall  furnish  to  the  judges 
of  election  the  proper  number  of  ballots ;  and 
provides,  further,  that  "he  shall  also  deliver 
to  the  said  judges  a  rubber  or  other  stamp 
with  ink  pad  for  the  purpose  of  stamping  or 
designating  the  officisJ  tickets  as  hereinafter 


provided.  Said  stamp  shall  contain  the 
words  'Official  Ballot,*  the  name  and  number 
of  the  polling  precinct,  the  name  of  the 
county  or  municipality  as  the  case  maj  be 
and  die  name  and  official  designation  of  the 
clerk  who  furnishes  the  tickets."  SectioB 
119  of  the  same  act  provides  as  follows:  *'At 
each  election  the  judges  of  election  shall 
designate  two  of  said  judges  who  shall  de- 
liver the  ballots  to  the  qualified  electors. 
Before  delivering  any  ballot  to  an  elector  the 
said  .judge  shall  print  on  the  back  and  near 
the  top  of  the  ballot  with  a  rubber  or  other 
stamp  provided  for  that  purpose  the  words 
'Official  Ballot,'  and  the  other  words  on  the 
said  stamp  as  hereinafter  provided,  and  one 
of  the  said  judges  shiUl  write  his  name  oi 
initials  upon  the  back  of  each  ballot  and  di- 
rectly under  the  official  stamp.  .  .  ." 
Section  130,  in  so  far  as  it  affects  the  ques- 
tions before  us,  provides  as  follows:  "In 
the  canvass  of  the  votes  any  ballot  which  is 
not  indorsed  by  the  official  stamp,  or  has  not 
the  name  or  initials  of  the  judffe  of  election 
as  provided  in  this  act,  shall  be  void,  and 
shall  not  be  counted."  There  can  be  no  ques- 
tion that  this  last  provision  is  mandatory. 
The  language  that  the  ballots  specified  "shall 
not  be  counted"  requires  no  construction,  and 
admits  of  none.  It  seems  to  be  as  plain  as 
any  words  that  could  be  selected.  But  coun- 
sel contend  that  the  provision  may  be  con- 
strued to  require  the  absence  of  both  the 
stamp  and  the  name  or  initials  of  one  of  the 
judges,  in  order  to  make  the  ballot  void. 
Some  room  for  this  idea  is  furnished  by  the 
language  of  the  statute  in  specifying  nega- 


erly  rejected.  People  «•  rel.  Pierce  v.  Park- 
hurst  (1808)  24  Misc.  442,  63  N.  Y.  Supp.  508. 

A  ballot  marked  with  crosses  opposite  the 
names  of  two  candidates  for  an  office,  one  of 
which  Is  very  distinctly  made  and  the  other 
bears  unmistakable  eTidence  of  an  attempted 
erasure.  Is  properly  counted  for  the  candidate 
opposite  whose  name  the  distinct  cross  appears. 
Howser  v.  Pepper  (1800)  8  N.  D.  484,  70  N.  W. 
1018. 

A  ballot  marked  with  a  cross  mark  opposite 
the  names  of  two  candidates  for  some  offices 
nearly  parallel,  and  horizontally  across  one  of 
which  crosses  are  drawn  two  pencil  lines  which 
are  evidently  not  a  part  of  the  original  cross, 
but  made  with  the  deliberate  intention  of  can- 
celing or  erasing  it  with  the  view  of  voting  for 
the  opposing  candidate,  is  properly  rejected  as 
In  violation  of  the  New  York  statute  prohibit- 
ing the  erasing  of  any  name  or  mark  written  on 
a  ballot  by  the  voter.  People  ex  rel.  Pierce  v. 
Parkhurst  (1898)  24  Misc.  442,  53  N.  Y.  Supp. 
598. 

A  ballot  from  which  cross  marks  made  In  the 
voting  space  opposite  the  names  of  some  candi- 
dates of  a  party  were  erased  Is  properly  re- 
jected under  the  New  York  election  law,  which 
pi'ovldes  that  It  shall  not  be  lawful  to  erase  any 
name  or  mark  written  on  the  ballot  by  the  voter. 
Ibid. 

A  ballot  marked  with  a  cross  mark  In  an  In- 
ner circle  made  within  the  circle  at  the  head 
of  a  party  ticket,  the  cross  mark  being  evidently 
partially  erased  by  the  voter,  Is  void  under  the 
New  York  election  law,  which  provides  that  It 
shall  not  be  lawful  to  erase  any  name  or  mark 
written  on  the  ballot  by  the  voter.     Ibid. 

Ballots  on  which  there  are  erasures  before 
the  names  of  candidates,  made  either  by  a  dirty 
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rubber,  a  wet  finger,  or  by  pencil  marks,  are 
properly  rejected,  under  the  New  York  election 
law  declaring  void  ballots  on  which  erasures 
appear,  and  that  no  vote  on  snch  ballots  should 
be  counted.  People  ear  reL  Obeit  v.  Bonrke 
(1900)  63  N.  Y.  Supp.  006. 

A  ballot  on  which  there  Is  an  apparent  erasure 
opposite  the  name  of  a  candidate  Is  not  thereby 
vitiated.  Fairchance  Borough's  Election  (1800) 
8  Pa.  DIst.  K.  505. 

The  erasure  by  pencil  marks  or  otherwise  of 
a  cross  opposite  the  name  of  one  candidate  on 
a  ballot  marked  with*  a  cross  opposite  the  name 
of  another  candidate  for  the  same  office,  the 
evident  Intention  of  which  is  to  correct  a  mis- 
take made  In  putting  the  cross  opposite  such 
candidate,  does  not  Invalidate  the  ballot  under 
the  Washington  statutes  prohibiting  distin- 
guishing marks.  State  e»  rel.  Orr  v.  Fawcett 
(1897)  17  Wash.  188,  40  Pac.  846. 

Ballots  marked  with  crosses,  and  the  same 
erased  or  scratched  out  with  lead  pencil,  are 
Invalid.  State  ex  rel.  McMillan  v.  Sadler 
(1800;  Nev.)  58  Pac  284. 

m.  Partial  fallurt  to  vote. 

Ballots  should  not  be  rejected  as  to  an  of- 
fice as  to  which  the  voter's  Intention  Is  clearly 
indicated,  although  his  choice  for  another  of- 
fice thereon  is  not  indicated,  as.  under  the  West 
Virginia  election  law,  each  office  Is  separate 
and  Independent  of  all  others,  and  the  w^hole 
ballot  Is  to  be  rejected  only  when  there  is  noth- 
ing thereon  to  Indicate  the  voter's  intention  as 
to  any  of  the  candidates.  Dunlevy  v.  Marshall 
County  Ct  (1900;  W.  Va.)  36  S.  B.  956. 
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tively  and  disjonctiyely  what  defects  shall 
cause  the  rejection  of  the  ballot,  and  not  put- 
ting Uie  provision  in  the  affirmative  form  of 
declaring  what  shall  be  requisite  in  the  in- 
dorsement of  a  ballot,  otherwise  legal,  to  au- 
thorize it  to  be  counted.  If  the  statute  said 
that  a  ballot,  otherwise  legal,  should  be 
counted  only  when  it  is  indorsed  by  the  of- 
ficial stamp,  or  has  the  name  or  initials  of 
the  judge  of  election,  as  provided  in  this  act, 
it  would  be  clear  that  the  presence  of  either 
one  or  the  other  would  authorize  the  count- 
ing of  the  ballot.  But  as  the  provision 
reads  it  is  equally  clear  that  the  meaning  is 
that  the  absence  of  either  one  or  the  other 
shall  cause  the  rejection  of  the  ballot.  The 
name  and  initials  are  interchangeable,  of 
course,  and  both  of  these  are  not  required. 
This  all  seems  obvious  from  a  mere  inspec- 
tion of  the  language,  and  this  disposes  of  all 
the  points  made  by  counsel  for  defendant  in 
brief  or  oral  argument. 

But  one  member  of  this  court  insists  that 
this  is  an  unreasonable  and  unconstitutional 
restriction  of  the  right  of  suit  rage.  The  ma- 
jority of  the  court  think  differently.  The 
duty  of  courts  to  pass  upon  the  constitu- 
tionality of  acts  of  the  legislature  is,  per- 
haps, the  most  delicate  duty  they  have  to 
perform.  Courts  may  well  hesitate  long  be- 
fore declaring  an  act  of  the  legislature  in- 
valid, or  unreasonable  to  the  extent  of  be- 
ing unconstitutional,  and  then  should  not  do 
8o  unless  such  conclusion  is  necessary  and  un- 
avoidable. The  question  whether  a  provision 
is  rea<H>nab1e  or  unreasonable  is  a  question 
primarily  for  the  legislature  to  decide  in  en- 
acting the  law.  And  it  has  been  held  that 
it  is  the  duty  of  the  courts  to  enforce  statu- 
tory provisions,  however  unreasonable  they 
may  appear.  Flint  River  8.  B.  Co,  v.  Foster^ 
5  Ga.  194,  48  Am.  Dec.  248.  In  case  of  ap- 
parent conflict  between  statutory  and  con- 
stitutional provisions,  they  should  be^harmo- 
nized,  if  possible.  But  we  find  no  conflict 
between  the  statutory  provisions  under  con- 
sideration and  the  Constitution  in  any  of  its 
provisions.  The  Constitution  imposes  upon 
the  .legislature  the  duty  to  pass  laws  to  se- 
cure the  purity  of  elections  and  to  guard 
against  abuses  of  the  elective  franchise.  Art. 
6,  5  13.  Section  11  [art.  6]  of  the  Constitu- 
tion imposes  further  legislative  duties  in 
these  wnrds:  "All  elections  shall  be  by 
ballot.  The  legislature  shall  provide  by  law 
that  the  names  of  all  candidates  for  the  same 
oflice  to  be  voted  for  at  any  election,  shall 
be  printed  on  the  same  ballot,  at  public  ex- 
pense, and  on  election  day  to  be  delivered  to 
the  voters  within  the  polling  place  by  sworn 
public  oflioials,  and  only  such  ballots  so  de- 
livered shall  be  received  and  counted.  .  .  . 
All  voters  shall  be  guaranteed  absolute  pri- 
vacy in  the  preparation  of  their  ballots,  and 
the  secre<7  of  the  ballot  shall  be  made  com- 
pulsory." Our  election  law  was  enacted  be- 
fore the  Constitution  went  into  effect  by  the 
admission  of  Wyoming  as  a  state,  but  after 
the  Constitution  had  been  adopted  by  the 
constitutional  convention  and  ratified  by 
vote  of  the  people.  It  was  thus  as  complete 
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an  expression  of  the  will  of  the  people  ai  to 
the  character  of  election  law  they  desired, 
and  as  efficient  information  to  the  legisla- 
ture upon  that  subject,  as  it  was  afterwards 
when  it  went  into  effect  as  the  Constitution 
of  the  state  of  Wyoming.  And  the  act  in 
question  has  been  left  in  force  ever  sinc6 
without  important  change,  and  no  change  af- 
fecting the  questions  submitted  for  our  de- 
cision, as  providing  the  means  for  carrying 
these  constitutional  provisions  into  effect. 
This  is  an  emphatic  fegialative  indorsement 
of  these  provisions  as  they  stand  to-day,  and 
they  follow  the  constitutional  provisions 
very  closely.  It  will  be  chserved  that  not 
a  single  one  of  these  constitutional  provi- 
sions is  self-executing.  There  could  not  be 
an  election  by  ballot  without  a  law  provid- 
ing means  for  the  polling  of  the  vote  by  bal- 
lot. So  as  to  the  other  provisions.  It  was 
and  is  necessary,  and  the  Constitution  ex- 
pressly requires,  that  the  legislature  shall 
provide  by  law  for  the  privacy  of  voters  in 
preparing  their  ballots,  for  the  compiilBory 
secrecy  of  the  ballot,  that  the  names  of  candi- 
dates shall  be  printed  on  the  same  ballot  at 
public  expense,  and  delivered  on  election  day 
to  the  voters  within  the  polling  place  by 
sworn  public  officials,  ajid  that  only  such 
ballots  so  delivered  shall  be  received  and 
counted.  Legislation  was  and  is  necessary 
to  provide  the  public  official  to  deliver  the 
ballots,  and  to  provide  the  means  of  identi- 
fication requisite  to  carry  out  the  provision 
that  only  such  ballots  so  delivered  should  be 
received  and  counted,  and  to  exdude  all 
others. 

If  we  could  entertain  a  doubt  as  to  the  cor- 
rectness of  our  conclusion  that  §  130  of  the 
act  of  1890  requires  both  the  official  stamp 
and  the  name  or  initials  of  a  judge  of  the 
election  to  make  a  valid  ballot,  and  that  the 
legislature  has  not  exceeded  its  authority 
in  enacting  the  provisions  quoted  from  the 
act,  and  that  they  are  not  in  conflict  with  the 
Constitution,  there  are  some  further  con- 
siderations which  would  suffice  to  remove  all 
doubt.  We  have  examined  a  considerable 
number  of  cases  industriously  collated  by  the 
chief  justice,  and  fairly  collated,  without  re- 
gard to  the  question  of  whether  they  sus- 
tain his  dissent  or  not.  We  have  also  ex- 
amined the  authorities  at  hand  upon  the  gen- 
eral question  of  the  authority  of  legislatures, 
under  constitutions  more  or  less  similar  to 
our  own,  to  enact  laws  resulting  in  the  re- 
jection of  illegal  ballots,  even  when  involv- 
ing large  niunbers  of  votes,  the  votes  of  en- 
tire precincts,  or  districts  consisting  of  a 
number  of  precincts,  or  the  validity  of  an  en- 
tire election.  After  such  examination,  we 
feel  safe  in  announcing  the  following  propo- 
sition: No  respectable  authority  can  be 
found  denying  the  power  of  the  legislature  to 
define  and  prescribe  what  shall  constitute  a 
lawful  ballot.  And  the  further  proposition 
that  no  respectable  authority  can  be  found 
denying  the  power  of  the  legislature  to  en- 
act that  none  but  lawful  ballots  shall  be  re- 
ceived or  counted.  Such  provisions  our 
legislature  haa  enacted.    Tht  first  subdivi- 
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■iy  of  i  164  of  the  act  of  1890  reads:  '^o 
officer  shall  deposit  in  the  ballot  6oz  any  bal- 
lot except  a  lawful  one.  A  lawful  ballot  is 
an  offioal  ballot  officially  stamped  and 
marked  with  the  initials  or  name  of  a  judge 
of  the  election,  and  offered  bv  a  qualified 
elector  during  the  time  ol  election."  And 
the  authorities  are  imanimous  to  the  effect 
that  an  illegal  ballot  will  not  be  counted.  If 
it  be  considered  doubtful  whether  I  130  re^ 
quires  both  the  official  stamp  and  the  name 
or  initials  of  a  judge  of  the  election  upon  the 
ballot^  it  cannot  l^  considered  doubtful  im- 
der  I  164.  And  S  128  of  the  act  provides 
also  that  ''no  judge  of  election  shall  deposit 
in  any  ballot  box  any  ballot  upon  which  the 
official  indorsement  hereinbefore  provided  for 
does  not  appear."  The  official  indorsement 
is  the  official  stamp,  with  the  name  or  initials 
of  a  judge  of  election  written  directly  under 
it  by  himself.  The  meaning  of  these  three 
sections  taken  together  is  clear.  A  legal 
iMillot  is  one  with  both  the  official  stamp  and 
the  name  or  initials  of  a  judge  of  the  election 
upon  it.  No  judge  of  election  shall  deposit 
any  other  ballot  in  any  ballot  box,  and  no 
other  ballot  shall  be  counted.  And,  if  any 
judge  of  election  deposit  any  other  ballot  in 
any  ballot  box,  the  act  is  highly  penal.  The 
eleventh  subdivision  of  I  164  provides :  "Any 
officer  violating  any  of  the  provisions  of  this 
section  shall  be  imprisoned  in  the  penitentia- 
ry not  more  than  five  years  and  not  less  than 
one  year,  or  be  fined  not  more  than  two 
thousand  dollars  and  not  less  than  one  hun- 
dred dollarSj  or  may  be  both  imprisoned  and 
fined  as  aforesaid,  and  shall  forever  there- 
after be  incapacitated  from  holding  any  civil 
ofiice  or  of  exercising  the  elective  franchise 
in  Wyoming."  The  legislature  evidently  re- 
garded the  observance  of  these  provisdons  as 
of  great  importance,  and  made  the  penalty 
thus  severe.  But  the  voter  has  duties  to 
perform  supplementary  to  that  of  the  officers, 
and  the  performance  of  these  duties  by  the 
voter  constitutes  an  important  part  of  the 
scheme  of  the  Constitution  and  the  statute 
to  secure  the  purity  of  elections,  to  guard 
against  abuses  of  the  elective  franchise,  and 
to  secure  the  secrecy  of  the  ballot.  And  § 
165  of  the  act  imposes  a  severe  penalty  upon 
any  person  upon  whom  any  duty  is  imposed 
by  the  act  "who  shall  wilfully  do  or  perform 
any  aot  by  this  act  prohibited,  or  who  shall 
neglect  or  omit  to  perform  any  duty  imposed 
by  this  act."  And  the  act  specifies  some 
things  which  the  elector  himself  shall  do,  and 
some  things  which  he  shall  not  do:  "On 
receipt  of  his  ballot  the  elector  shall  forth- 
with and  without  leaving  the  polling  place^ 
retire  alone  to  one  of  the  places,  booths  or 
compartments  provided  to  prepare  his  ballot. 
He  shall  prepare  his  ballot  by  marking  a 
cross  before  or  after  the  name  of  the  person 
or  persons  for  whom  he  intends  to  vote." 
Section  120.  "No  elector  other  than  one 
who  may,  because  of  his  disability  to  read  or 
physical  disability,  be  unable  to  mark  his 
ballot  shall  divulge  to  any  one  within  the 
polling  place  the  name  of  any  candidate  for 
whom  he  intends  to  vote  or  (to)  ask  or  re- 
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oeive  the  assistance  of  any  person  within  the 
polling  place  in  the  preparation  of  his  bal- 
lot." Section  127.  "After  preparing  his 
ballot  ihh  elector  shall  fold  it  so  that  the 
face  of  the  ballot  will  be  oonoealed,  and  so 
that  the  indorsement  thereon  may  be  seen. 
He  shall  then  vote  forthwith  and  before  leav- 
ing the  polling  place."  Section  122.  What 
acts  of  omission  or  commission  wiU  subject 
the  elector  to  the  penalties  of  I  166  we  will 
not  now  consider.  But  we  cannot  regard  the 
elector  who  neglects  to  comply  with  any  of 
these  positive  provisions  of  Uie  statute  as 
blameiless,  and  we  think  he  has  no  cause  of 
complaint  if,  in  consequence  of  such  neglect, 
he  loses  his  vote.  The  positive  command  of 
the  statute  that  the  elector  shall  fold  his 
ballot  so  that  the  indorsement  may  be  sees 
implies  that  he  shall  look  for  such  indorse- 
ment. It  cannot  be  said  that  it  is  impossi- 
ble for  him  to  comf^y  with  this  requirem^t 
when  the  ballot  furnished  bears  no  indorse- 
ment. The  judges  are  there  with  the  official 
stamp.  It  is  little  trouble  to  ask  thorn  to  in- 
dorse the  ballot  properly.  We  have  no  pa- 
tience to  consider  the  idea  that  the  voters 
generally  have  not  the  intelligence  to  do  thia 
We  will  not  speculate  as  to  what  presump- 
tions may  arise  from  this  neglect  of  duty  by 
the  officers  of  the  three  precincts  named,  with 
the  acquiescence  of  all  the  voters.  But  we 
must  say  that  the  effect  of  such  proceeding 
is  to  open  the  door  to  fraud  and  abuses  of  the 
elective  franchise  whidi  the  legislature  has 
properly  sought  to  close,  and  to  put  it  in  the 
power  of  unscrupulous  election  officers  and 
their  oonfederatelB  to  perpetrate  the  very 
frauds  and  abuses  which  it  is  the  object  of 
the  Constitution  and  the  statute  to  suppresa 
Such  irregularities  may  occur  througti  negli- 
gence in  case  of  a  fair  election,  but  we  are 
of  the  opinion  they  are  not  likely  to. 

But  these  are  minor  oonsiderations  in  the 
discussion  of  the  questions  before  us.  The 
description  of  a  lawful  ballot  is  plain.  The 
command  to  the  judges  to  place  no  otl^sr  bal- 
lot in  the  ballot  box,  and  the  provision  that 
any  ballot  not  answering  to  the  description 
shall  not  be  counted,  are  plain,  imperative, 
and  mandatory.  The  doctrine  of  all  the  au- 
thorities as  to  such  language  in  election  laws 
is  well  summed  up  in  McCrary  on  Elections 
at  S  100.  He  says:  "The  language  of  the 
statute  to  be  construed  must  be  consulted 
and  followed.  If  the  statute  expressly  de- 
clares any  particular  act  to  be  essential  to 
the  validity  of  the  election,  or  that  its  omis- 
sion shall  render  the  election  void,  all  courts 
whose  duty  it  is  to  enforce  such  statute  must 
so  hold,  whether  the  particular  act  in  ques- 
tion goes  to  the  merits  or  affects  the  result 
of  the  election  or  not.  Such  a  statute  is  im- 
perative, and  all  considerations  touching  its 
policy  or  impolicy  must  be  addressed  to  the 
legislature."  We  are  willing  to  go  to  the 
extreme  limit  of  liberal  construction  in 
order  to  save  an  honest  election,  or  to  avoid 
the  loss  of  votes  cast  in  good  faith ;  but  we 
cannot  conceive  that  it  is  permissible  for 
this  court  or  any  court  to  set  aside  positive 
legislative  enactments.    The  statutes  under 
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eonsideration  are  too  dear  in  their  meaning 
to  require  conetruction.  The  question  is  sim- 
ply whether  we  will  enforce  them  or  not.  We 
axe  of  the  opinion  that  the  supreme  court  of 
Kansas  has  well  stated  the  correct  principles 
applicable  to  such  cases  in  Boyd  v.  MUls,  53 
Kan.  594,  25  L.  R.  A.  486,  37  Pac.  16,  as  fol- 
lows: "The  departure  from  the  law  in  mat- 
ters which  the  legislature  has  not  declared 
to  be  of  vital  importance  must  be  substan- 
tial in  order  to  vitiate  the  ballots."  And 
the  following  rule  from  the  same  case  com- 
mands our  approval:  "Where  the  law  is  ex- 
plicit in  prohibiting  the  coimting  of  any  bal- 
lot which  does  not  conform  to  the  require^ 
ments  of  the  statute,  that  the  courts  will  en- 
force the  law  as  it  reads,  without  interposing 
their  own  judgment  as  to  the  reasonable- 
ness or  unreasonableness  of  the  require- 
ments." We  are  of  the  opinion  that  the 
statutory  provisions  under  consideration 
are  reasonable,  constitutional,  and  efficient 
means  of  the  discharge  by  the  legislature  of 
the  duty  imposed  by  the  Constitution  to  pass 
laws  to  secure  the  purity  of  elections,  to 
guard  against  abuses  of  the  elective  fran- 
chise, and  to  make  the  secrecy  of  the  ballot 
compulsory. 

But  we  are  not  prepared  to  give  the  cate- 
gorical answer  of  "Yes"  or  "No"  to  the  first 
Question  reserved  for  our  decision;  neither 
do  the  facts  of  the  case  call  for  it.  We 
should  be  loath  to  say  that  a  defective  stamp 
not  containing  all  the  words  required  by  the 
statute,  used  upon  all  the  ballots  of  a  voting 
precinct,  would  require  the  rejection  of  the 
vote  of  the  precinct  cast  at  an  election  fairly 
and  honestly  conducted.  And  the  facts  of 
this  case  do  not  raise  this  question.  Neither 
do  we  decide  whether  the  stamp  and  the 
name  or  initials  of  a  judge  of  the  election 
must  be  upon  the  back  of  the  ballot  to  au- 
thorize its  counting.  If  the  stamp  and  the 
name  or  initials  of  the  judge  were  upon  some 
other  portion  of  the  ballot,  and  the  ballot 
were  folded  so  that  this  could  be  seen,  but 
the  tickets  printed  upon  the  face  of  the  bal- 
lot concealed,  it  might  be  that  this  would  be 
a  sufficient  compliance  with  the  spirit,  if  not 
with  the  letter,  of  the  law,  to  save  the  ballot 
from  rejection.  This,  of  course,  in  the  ab- 
sence of  fraud,  and  when  the  place  of  the 
stamping  and  the  writing  of  the  initials 
would  not  be  a  mark  or  means  of  distinguish- 
ing the  ballot  from  ballots  cast  by  other  per- 
sons. But  we  are  of  the  opinion  that  the 
official  stamp  and  the  name  or  initials  of  a 
judge  of  the  election  must  appear  upon  the 
exterior  of  the  ballot  when  it  is  so  folded  as 
to  conceal  the  tickets  which  it  bears  upon  its 
face ;  and  if  this  is  not  the  case  the  law  must 
be  enforced  which  prohibits  the  counting  of 
such  ballot.  We  are  inclined  to  regard  the 
name  or  initials  of  a  judge  of  the  election, 
written  by  himself  directly  under  the  offi- 
cial stamp,  as  the  statute  requires,  as  the  sig- 
nature of  the  judge  to  the  words  impressed 
by  the  stamp,  and  as  the  legal  means  and  the 
best  means  of  certifying  to  the  voter  that  the 
ballot  is  the  official  ballot  of  the  precinct,  and 
fls  the  legal  means  and  the  best  means  of 
identification  by  the  judges  of  the  ballot 
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ofiTered  and  voted  by  the  elector  as  the 
identical  official  baJlot  furnished  to  him 
by  the  judges  of  the  election. 

To  the  second  question  we  answer  that  all 
of  the  ballots  cast  at  the  three  precincts 
named  should  be  rejected. 
^  As  to  the  third  question,  we  are  not  in  po- 
sition to  say  whether  further  proceedings 
may  not  lawfully  be  had  prior  to  judgment. 
The  cause  will  be  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

Potter^  J.«  concurs. 

Groesbeok,  Ch.  J.,  dissenting: 

By  the  decision  of  the  majority  of  this 
court,  the  voters  of  three  election  precincts 
of  Converse  county  have  been  deprived  of  the 
right  to  have  the  ballots  counted  as  cast  by 
them,  through  no  fault  of  their  own,  but  sim- 
ply and  solely  through  the  carelessness  or 
inefficiency  of  the  judges  of  election.  These 
officers  were  charged  by  the  law,  under  heavy 
penalties,  with  the  duty  of  placing  on  the 
back  and  near  the  top  of  the  ballots,  with 
a  rubber  or  other  stamp  provided  for  that 
purpose,  the  designation  Official  Ballot," 
and  the  name  and  numbers  of  the  polling  pre- 
cinct, the  name  of  the  county,  the  date  of  the 
election,  and  the  name  and  official  designa- 
tion of  the  clerk  furnishing  the  tickets ;  and 
one  of  the  judges  of  election  was  required  to 
write  his  name  or  initials  upon  the  back  of 
each  ballot,  and  directly  under  the  impres- 
sion of  the  official  stamp.  §|  110,  119,  chap. 
80,  Sess.  Laws  1890.  In  all  three  of  the  pre- 
cincts, the  name  or  initials  of  a  judge  of  elec- 
tion do  not  appear  on  any  of  the  ballots 
voted,  and  at  two  of  the  precincts  the  in- 
dorsement of  the  official  ballot  was  not 
stamped  on  the  bac4c  of  any  of  the  ballots, 
although  it  was  printed  or  stamped  on  the 
face  of  the  ballots.  The  authority  for  re- 
jecting these  ballots  and  excluding  them 
from  the  count  rests  mainly,  if  not  solely,  on 
the  provisions  of  §  130  of  the  election  law, 
which  says  that  "in  the  canvass  of  the  votes 
any  ballot  which  is  not  indorsed  by  the  offi- 
cial stamp  or  has  not  the  name  or  initials 
of  the  jndge  of  election,  as  provided  in  thia 
act,  shall  be  void  and  shall  not  be  counted." 
Counsel  for  the  defendant  insists  that  this 
act  may  be  so  construed  as  to  permit  a  brJlot 
to  be  counted  which  has  either  one  of  these 
indorsements,  the  official  stamp,  or  tlie  name 
or  initials  of  the  judge  of  election.  Courts 
have  been  extremely  cautious  in  construing 
the  Australian  ballot  law  in  such  a  manner 
as  not  to  disfranchise  the  voter,  where  the 
omission  is  not  through  his  own  fault,  and 
any  construction  which  will  uphold  the  bal- 
lot and  secure  its  count  is  seemingly  upheld, 
though  the  reasons  therefor  are  not  always 
very  satisfactory.  The  statute  of  Minnesota 
provided  that  the  initials  of  two  of  the 
judges  of  election  of  opposite  political  par- 
ties should  be  indorsed  on  the  ballot.  It  was 
held  that  where  there  was  no  wilful  disre- 
gard of  the  statute,  and  no  wrong  or  fraud 
intended  or  perpetrated,  the  requirement 
was  not  mandatory,  but  was  complied  with 
if  the  initials  were  those  of  two  judges  nf  the 
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same  political  faith.  But  this  was  mainly 
npon  the  ground  that  the  statute,  though  re- 
quiring the  indorsement  on  the  ballot  by  two 
judges  of  opposite  political  affiliations,  did 
not  say  expressly  that  a  ballot  not  contain- 
ing such  indorsement  should  not  be  counted, 
although  it  did  say  that  "no  ballot  which 
had  not  the  initials  of  two  judges  of  election 
in  said  judges'  own  handwriting  on  the  back 
thereof"  shall  be  placed  in  the  box.  The  rea- 
soning of  the  court  is  not  quite  dear,  as  it 
seems  that  the  statute,  strictly  construed, 
would  mean  that  no  ballot  should  be  depos- 
ited in  the  box  unless  it  be  the  identical  bal- 
lot handed  to  the  voter  by  the  election  offi- 
cer, upon  which  should  appear  the  initials  of 
two  judges  of  election  of  opposite  political 
faith.  State  em  rel,  Braley  ▼.  &ay,  69  Minn.  6, 
60  N.  W.  676.  In  the  case  of  Boyd  v.  MilU, 
63  Kan.  694,  25  L.  R.  A.  486,  37  Pac  16,  the 
supreme  court  of  Kansas  decides  a  case  more 
nearly  in  point.  The  statute  of  that  state 
provided  that  the  "ballots  shall  be  on  plain 
white  paper  through  which  the  printing  or 
writing  cannot  be  read."  Sample  ballots 
printed  on  paper  of  any  color  but'  white  are 
directed  by  the  statute  of  Kansas  to  be  print- 
ed and  distributed  through  certain  officers 
for  the  inspection  of  candidates  and  their 
agents,  and  these  are  exact  copies  of  the  offi- 
cial bopllots  printed  on  white  paper.  The 
statute  of  that  state  further  provided  that 
"no  ballot  without  the  official  indorsement 
shall  be  allowed  to  be  deposited  in  the  bal- 
lot box  and  none  but  ballots  provided  in  ac- 
cordance with  the  provisions  of  this  act  shall 
be  counted."  In  one  precinct  all  the  ballots 
cast  were  yellow  sample  ballots,  and  yet  the 
supreme  court  held  that  such  ballots  should 
be  counted,  on  the  ground  that  the  statute 
nowhere  "explicitly"  provided  that  a  ballot 
printed  on  paper  of  a  color  other  than  white 
shall  not  be  counted.  With  all  due  defer- 
ence to  the  learned  court,  I  think  that  the 
only  ballot  provided  for  as  the  official  ballot, 
following  the  letter  of  the  law,  was  one 
printed  on  white  paper. 

These  provisions  from  Kansas  and  Minne- 
sota are  recent  ones,  and  illustrate  the  ex- 
treme reluctance  on  the  part  of  the  courts 
to  so  construe  the  Australian  ballot  law  as 
to  deprive  any  elector  of  his  vote,  or  of  the 
right  to  have  his  vote  counted  as  cast,  whoi 
the  fault  is  not  his  own,  but  that  of  the  elec- 
tion officers.  I  cite  theee  cases  as  showing 
hoiv  liberally  the  statutes  are  construed  in 
favor  of  the  voter,  and  against  a  strict  con- 
struction that  would  result  in  disfranchise- 
ment. If  these  two  cases  were  taken  as 
guides  in  construing  S  130  of  our  election 
law,  supra,  it  seems  to  me  that  if  the  ballot 
contains  the  "indorsement"  of  the  official 
stamp  alone,  even  if  it  were  not  placed  upon 
the  proper  part  of  the  ballot,  the  law  would 
be  technically  complied  with,  and  the  ballots 
should  be  counted.  The  court  said  in  Boyd 
V.  MilU,  53  Kan.  694,  25  L.  R.  A.  486:  "We 
reach  the  conclusion  that  the  law  haji  not 
been  substantially  infringed,  because  we  are 
ur»able  to  see  how  the  purposes  of  tlie  act  can 
have  been  impaired  in  any  degree  by  the  mis- 
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take  made  in  using  the  eolored  ballots." 
True,  the  opinion  contains  some  deductions 
which  might  be  considered  as  supporting  the 
views  of  the  majority  of  the  court  in  this 
case,  on  abstract  questi<Mis  oi  law,  but  this 
closing  extract  of  the  opinion  shows  the  true 
reason  for  the  decision.  I  am  inclined  to  the 
view  that  the  construction  of  the  section 
should  be  such  as  to  uphold  the  legality  of 
the  ballots,  inasmuch  as  the  disjunctive  con- 
junction "or"  is  used  in  two  places  in  §  130, 
and  the  ballot  n^ust  have  one  of  three  in- 
dorsements,— either  that  of  the  official 
stamp,  "or"  the  name,  "or"  the  initials  of 
the  judge  of  election.  I  should  not  be  con- 
tent to  rest  my  view  of  the  case  on  this  mat- 
ter alone,  as  the  use  of  the  words  "or"  and 
"and"  are  so  loose  and  so  frequently  inac- 
curate that  their  strict  meaning  is  more 
readily  departed  from  than  that  of  any  oth- 
er words,  and  one  is  read  in  place  of  the  oth- 
er in  deference  to  the  meaning  of  the  contexts 
Sutherland,  Stat  Constr.  S  252.  But  the 
next  section  (131)  of  the  law  must  be  read 
with  its  predecessor  quoted  herein.  It  re- 
lates to  the  canvass  of  the  ballots  cast  at 
the  election  precinct,  and  provides  that,  as 
soon  as  the  polls  of  election  shall  be  closed, 
the  judges  of  election  shall  immediately  pro- 
ceed to  canvass  tdie  vote,  and  shall  continue 
without  adjournment  until  the  canvass  is 
completed;  and  then  follows  this  provision: 
"The  canvass  must  commence  by  a  compari- 
son of  the  poll  lists  and  they  must  be  made 
to  agree ;  the  ballot  box  shall  then  be  opened 
and  the  ballots  counted  by  the  judges  and 
clerks,  unopened,  and  if  there  are  more  bal- 
lots than  names  upon  the  poll  list  the  bal  lots 
must  be  returned  to  the  box,  shaken  up,  and 
one  of  the  judges  shall  draw  from  such  box 
ballots  enough  to  make  the  remainder  agree 
with  the  pcSl  list,  which  ballots  so  drawn 
shall  be  destroyed,  and  two  or  more  ballots 
being  found  so  folded,  as  to  bear  the  appear- 
ance of  having  been  voted  by  one  person  shall 
not  be  counted,  but  preserved  with  the  poll 
books;  the  poll  list  and  ballots  being  made 
to  agree  the  judges  and  clerks  shall  then 
proceed  to  count  and  ascertain  the  number 
of  votes  for  each  person  named  upon  such 
ballots."  It  appears  to  me  that  this  sec- 
tion is  either  inconsistent  with  the  one  pre- 
ceding it,  or,  if  construed  with  it,  as  it  must 
be,  effectually  neutralizes  the  provisions  of 
the  other.  Nothing  is  said  in  this  §  131 
about  not  counting  the  ballots  denounced  in 
fi  130,  but  only  those  ballots  may  be  de- 
stroyed when  there  is  an  excess  of  ballots 
over  the  le^al  number  of  votes  cast,  as  shown 
by  the  poll  lists,  and  the  only  ballot  that 
"shall  not  be  counted"  is  a  ballot  containing 
two  or  more  votes  folded  so  as  to  bear  the 
appearance  of  having  been  voted  by  one  per- 
son. This  S  131  utterly  negatives  the  idea 
of  examining  the  indorsement  on  the  ballot, 
because, — ^if  that  only  could  be  looked  to,  the 
ballot  containing  the  doubtful  vote  would 
be  counted,  if  properly  indorsed  as  required 
by  S  130,  while  the  others  inclosed  within 
would  not  be.  Under  %  131,  all  the  ballots, 
those  inclosed  with  the  ballot  and  the  inclos- 
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ing  ballot  itself,  shall  not  be  counted.     By 
thin  section  no  ballots  are  denounced,  but  all 
must  be  counted,  except  those  drawn  from 
the  ballot  box  to  make  the  number  of  ballots 
correspond  with  the  number  of  voters  on  the 
poll   list,  and  ballots   inclosing  others.     If 
these  sections  are  inconsistent,  under  well- 
known  canons  of  construction,  the  last  sec- 
tion in  number  or  position,  under  some  au- 
thorities,  must  prevail.     Sutherland,   Stat. 
Constr.  §  220.    At  any  rate,  there  would  be 
such  a  conflict  that  the  sections  would  be 
held  to  neutralize  each  other,  as  the  legis^ 
lature  has  uno  flatu  enacted  a  contradiction. 
Perhaps  a  construction  of  both  of  these  sec- 
tions ought  to  be  given  so  as  to  exclude  all 
ballots   not   properly   indorsed   only   where 
there  is  an  excess  of  ballots ;  but  it  is  doubt- 
ful if  this  could  be  done  without  rendering 
nugatory    §    131.    The    safest  way,    in  my 
judgment,  is,  where,  as  in  this  case,  there  is 
no  pretense  of  fraud  in  the  action  of  voters 
or  election  officials,  the  presumption  must 
be  that  all  of  the  ballots  cast  were  received 
from  the  election  judges  by  the  voters  and 
returned  after  having  been  prepared,  were 
received    by    the    judges,    and    should    be 
counts.    This  is  the  main  purpose  of  these 
sections, — ^that  the  elector  shall  vote  only  the 
ticket  he  has  received  from  the  judge  of  elec- 
tion, and  only  such  tickets  shall  be  counted. 
The  law  prescribes  minutely  the  duties  of  the 
electors  and  of   the  election  judges.  Cards 
of  instruction  printed  in  English,  in  clear 
type,  and  posted  in  the  election  booths,  are 
provided  for  the  voters,  and  these  contain 
the  directions  to  the  voters  how  to  get  the 
ballot. — that  is,  from  a  judge  of  election, — 
how  to  prepare  it  for  voting,  to  vote  no  other 
than  that  received,  and  to  fold  the  ballot  so 
that  the  indorsement  made  by  an  election 
judge  may  be  seen,  before  the  ticket  is  voted. 
In  the  majority  opinion  some  stress  is  laid 
upon  this  last  direction  to  the  voter,  but  I 
do  not  think  it  applies  here,  as  there  was 
some  sort  of  an  indorsement  on  the  ballot,  or 
one  of  the  indorsements,  the  official  stamp 
stating  that  it  was  the  official  ballot,  etc., 
and  I  think  that  an  elector  might  presume 
that  this  was  all  of  the  indorsement  required, 
as  his  attention  in  the  cards  of  instruction 
and  the  sections  of  the  law  therein  copied  is 
not  called  to  the  full  indorsement.     Nowhere 
in  the  law  is  he  required  to  see  that  the  prop- 
er indorsement  is  made,  but  only  to  fold  his 
ticket  so  as  to  show  the  indorsement.     In 
the  case  of  the  ballots  in  the  two  precincts 
where  the  stamp  was  placed  on  the  face  of 
the  ballot.  I  think  it  should  be  presumed,  in 
the  absence  of  any  showing  to  the  contrary, 
that  it  was  on  the  margin  or  at  the  side, 
and  that  the  voter  obeyed  the  injunction  to 
fold    it  so    as   to  disclose   the   indorsement 
without  revealing  the  ballot  as  prepared  by 
him.     It  seems  to  me  that  there  must  have 
been  some  purpose  on  the  part  of  this  legis- 
lation providing  for  such  minute  directions 
to  the  voter,  and  in  bringing  home  to  his  no- 
tice what  he  should  do  in  obtaining,  prepar- 
ing, and  delivering  his  ballot  to  the  election 
officials,  in  which  all  of  his  duties  are  specifi- 
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cally  defined.    When  he  has  complied  with 
these,  this  is  all  that  may  be  required  of 
him.     Surely,  in  all  of  these  directions  given 
to  him,  nothing  is  said  about  the  extreme 
care  he  is  to  exercise,  according  to  the  ma- 
jority opinion,  in  seeing  whether  the  name 
or  initials  of  a  judge  of  election  is  on  the  bal- 
lot, but  the  decision  of  this  court  adds  an- 
other duty  not  imposed  by  the  law,  and  not 
brought  home  to  his  notice  by  the  instruc- 
tions given  to  him  pursuant  to  law, — ^the 
duty  of  scrutinizing  tne  ballot  to  see  if  the 
proper  indorsement  is  made  thereon.    It  is 
said  in  the  majority  opinion :     *'It  is  little 
trouble  to  ask  them  [the  judges  of  election] 
to  indorse  the  hallot  properly.    We  have  no 
patience  to  consider  the  idea  that  the  voters 
generally   have   not    the  intelligence  to   do 
this."    Yet  it  seems  that  the  judges  of  elec- 
tion, who  must  be  electors,  did  not  have  such 
"intelligence,"  for  they  did  not  indorse  or  see 
to  the  indorsement  of  their  o>vn  ballots,  if 
they  voted  at  all,  or  tiiose  of  the  electors 
generally,  in  strict  compliance  with  the  law. 
They  had  the  law  which  must  be  furnished 
them  for  their  guidance,  but  the  elector  had 
nothing  but  the  card  of  instructions  required 
by  law  to  be  posted  in  his  booth  to  guide 
him,  and  this  does  not  call  his  attention  to 
th^  fact  that  the  name  or  initials  of  a  judge 
must  be  on  the  ballots     Shall  the  law  mock 
a  voter?     Shall  he  be  told  minutely  what 
to  do  by  a  card  of  instructions  for  his  guid- 
ance, and  then  have  his  vote  rejected  because 
he  has  not  complied  with  another  part  of  the 
law  which  relates  solely  to  the  duties  of  the 
sworn  officials  of  the  law  ?     Is  he  to  take  no- 
tice of  the  duties  of  an  election  officer  and  see 
that  they  are  performed?     As  to  the  indorse- 
ment of  the  ballot,  that  duty  is  incumbent 
upon  the  county  clerk  and  a  judge  of  an 
election.     If  the  former  neglects  something 
in  the  stamp,  such  as  the  name  or  number  of 
the  precinct,  or  some  other  part  of  the  in- 
dorsement to  be  stamped  on  the  ballot,  is  the 
voter  to  be  held  responsible?     If  the  election 
offi.cer8  fail  in  their  duties  as  to  their  part  of 
the  indorsement,  is  the  elector  to  be  blamed  ? 
It  was  held  where  one  received  a  majority 
of  the  votes  cast  for  the  office  of  township 
treasurer — it  being  contended  that  he  was 
not  the  nominee  of  any  party,  as  the  ticket 
was  not  properly  certified,  and  he  was  not 
therefore  entitled  to  a  place  thereon,  and 
that  such   tickets  should  not  be  counted — 
that  the  voter  finding  the  ticket  upon  the  bal- 
lot coulu  not  be  required  to  determine  its 
rejBTularity   at   his    peril.     The   court   said: 
"This  might  involve  a  necessary  knowledge 
of    facts    difficult    to    ascertain.     He    [the 
elector]  may  safely  rely  upon  the  action  of 
the  officers  of  the  law,  whom  he  has  right 
to  suppose  have  done  their  duty."    Bragdon 
ex  rel.  Loranger  v.  yavarre,  102  Mich.  259, 
60  N.  W.  277.     This  was  the  rule  contended 
for  by  me  in  my  dissenting  opinion  in  the 
case  of  mate  ex  rel,  Bennett  v.  Barbevy  4 
Wyo.  66,  32  Pac.  28.     It  is  with  much  pleas- 
ure that  I  notice  that  the  case  of  Price  v. 
Lush,  10  Mont  61,  9  L.  R.  A.  467,  24  Pac. 
749,  holding  to  the  contrary,  which  I  refused 
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to  follow,  has  been,  it  is  said,  "modified/' 
but,  as  the  concurring  justice.  Judge  Hunt, 
•ays,  "overruled/*  in  a  recent  case  in  the 
same  court,  in  which  a  masterly  opinion  was 
delivered  by  Mr.  Justice  De  Witt.  Htaok" 
pole  V.  Hallahan,  16  Mont.  40,  28  L.  R.  A. 
502,  40  Pac.  80. 

I  see  evidences  of  returning  reason  in  the 
more  recent  construction  of  the  Australian 
ballot  laws,  and  I  am  confident  that  the 
rule  I  follow  in  this  case  will  finally  be  plain- 
ly announced  by  the  courts  of  the  country. 
The  law  attempts  to  prevent  former  evils  in 
protecting  the  individual  voter  from  corrup- 
tion and  intimidation,  but  it  should  not  be 
BO  construed  as  to  invite  a  wholesale  disfran- 
chisement of  unsuspecting  voters,  who  have 
relied  upon  and  who  have  the  right  to  rely 
upon  the  faithful  performance  by  election 
officials  of  the  duties  imposed  upon  them. 
I  cannot  insist  upon  the  literal  interpretation 
of  the  ballot  law  that  may  deprive  any  voter, 
duly  qualified,  through  the  misfeasance,  .non- 
feasance, or  malfeasance  of  any  officials, 
where  the  elector  has  obeyed  instruotions 
minutely  mapped  out  for  him  by  the  law. 
The  sole  object  of  the  sections  of  the  law 
quoted  from  is  that  the  elector  shall  vote 
only  an  official  ballot  delivered  to  him  by  a 
judge  of  election,  after  having  prepared  it, 
and  in  this  case  it  seems  to  me  irresistible 
that  the  law  was  complied  with  on  the  part 
of  the  elector.  It  is  difficult  to  construe, 
and  the  most  liberal  construction  should  be 
given  to  it,  in  order  to  secure  freedom  and 
purity  of  elections,  but  not  to  deprive  any 
elector  of  his  vote  through  the  fault  of  the 
election  officials.  To  hold  to  any  other  rule 
would  be  to  sacrifice  substance  to  form,  and 
to  have  our  last  estate  worse  than  the  first. 
It  is  safe  to  say  that  the  framers  of  the 
Australian  ballot  law,  as  it  appears  in  our 
statutes,  many  of  them  men  of  prominence 
in  the  history  of  the  state,  never  contem- 
plated the  wholesale  disfranchisement  of 
electors  through  the  negligence  of  election 
officers.  I  think  that  they  will  stand  aghast 
at  such  an  interpretation  of  their  statute. 
It  may  be  intimated  that  without  a  close  ad- 
herence to  the  letter  of  the  law,  if  it  can  be 
ascertained,  which  is  to  be  extremely  doubt- 
ful, the  door  to  fraud  by  election  officers 
would  be  opened,  but  I  think  not.  In  one 
case  in  the  books  the  judges  of  an  election 
precinct  stamped  and  indorsed  according  to 
law  official  ballots  after  the  polls  closed,  and 
cast  the  ballots  themselves,  and  the  names 
of  the  electors  on  the  poll  books  showed  that, 
after  the  judges  and  clerks  voted,  the  elect- 
ors, strange  to  say,  were  recorded  in  alpha- 
betical order.  Lloyd  v.  Sullivan^  9  Mont. 
577,  24  Pac.  217.  So  it  seems  that  it  is 
very  difficult  to  prevent  corrupt  officials 
from  voting  official  ballote,  and  indorsing 
them  with  all  of  the  official  indorsements  re- 
quired by  law,  if  they  desire  to  do  so.  In  the 
ease  at  bar  there  is  a  total  absence  of  fraud, 
and  this  is,  in  effect,  conceded,  as  the  only 
matter  submitted  to  us  is  a  technical  non- 
compliance with  certein  provisions  of  the 
law.  The  dangers  afforded  by  the  power 
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conferred  upon  certain  judges  under  a  strict 
construction  and  an  unreasonable  one  of  the 
law,  by  giving  undue  prominence  to  certain 
clauses  of  it,  is  greater  than  would  be  the 
liberal  construction  contended  for  by  me.  In 
one  case  there  is  no  remedy  but  the  punish- 
m«it  of  the  judges  for  failure  to  indorse 
properly  the  official  ballot^  and  no  way  to 
count  the  vote  of  the  defrauded  voters.  In 
the  other,  a  judicial  investigation  can  be  had 
to  determine  the  facte  and  ascertain  if  fraud 
actually  existed.  It  is  poor  compensation 
to  the  people  who  have  been  defrauded  of 
their  righte  to  have  the  guilty  punished, 
when  they  themselves,  although  innocent, 
must  be  punished  by  having  their  votes 
thrown  out  in  the  count.  I  may  be  par- 
doned, in  closing  this  branch  of  the  case, 
to  quote,  as  my  brethren  have  done,  from 
McOrary,  Elections:  "Ignorance,  inadvert^ 
ence,  mistake,  or  even  intentional  wrong  on 
the  part  of  local  officials  should  not  be  per- 
mitted to  disfranchise  a  district."  Section 
102,  citing  Gilleland  v.  Schuyler,  9  Kan.  569. 
However,  the  case  might  well  be  disposed 
of  on  other  grounds.  The  law  was  enacted 
before  the  Constitution  went  into  effect,  and 
if  repugnant  to  that  instnunent  must  fail, 
as  only  those  territorial  laws  are  continued 
in  force  that  are  not  repugnant  to  the  Con- 
stitution, and,  if  the  construction  of  the  stet- 
ute  adopted  by  this  court  is  the  true  one, 
the  law  is  invalid.  The  Constitution  pro- 
vides certe^in  qualifications  required  of  elect- 
ors, such  as  age,  residence,  Federal  citizen- 
ship, ability  to  read  and  write  the  English 
language,  and  excludes  from  the  electorate 
idiote,  insane  persons,  those  convicted  of  in- 
famous crimes,  unless  restore  to  citizen- 
ship, and  certain  electors  who  are  not  Fed- 
eral citizens.  The  right  of  suffrage  is  called 
"the  right  to  vote,"  and  certein  citizens  not 
falling  within  any  of  the  classes  excluded 
from  the  suffrage  "shall  be  entitled  to  vote" 
at  any  election.  Article  6,  S§  1,  2.  This 
"right,"  a6  it  is  termed  by  the  Constitution, 
"privilege,"  as  it  is  sometimes  called,  is  sa- 
credly preserved.  It  cannot  be  sacrificed 
through  the  fault  or  neglect  of  election  of- 
ficials. The  right  to  vote  includes  and. car- 
ries with  it  the  right  to  have  the  vote  cast, 
counted,  or  the  right  to  vote  is  lost.  Where 
the  Constitution  fixes  the  qualification  of 
voters,  it  is  not  in  the  power  of  the  legisla- 
ture cither  to  enlarge  or  abridge  them;  but 
legislation  may  be  enacted  which  merely  reg- 
ulates the  exercise  of  the  elective  fran- 
chise, and  does  not  amount  to  a  denial  of 
the  franchise  itself.  Cusiok'a  Election,  13G 
Pa.  459,  10  L.  R.  A.  228,  20  Atl.  674.  The 
legislature  has  full  power  to  regulate  the 
right  to  vote,  but  no  constitutional  power  to 
restrain  or  abridge  the  right,  or  unneces- 
sarily to  impede  ite  free  ex^-cise.  Under 
the  pretense  of  regulation,  the  right  to  suf- 
frage must  be  left  untrammeled  by  any  pro- 
visions or  even  rules  of  evidence  that  may  in- 
juriously or  necessarily  impair  it,  and  so  the 
citizen  cannot  forfeit  the  right  except  by  his 
own  neglect,  or  by  such  peculiar  accidente 
as  are  not  attributeble  to  the  law  itaelf. 
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Daggett  y.  Hudson,  43  Ohio  St  648,  3  N.  E. 
638.  In  the  note  to  this  case,  as  found  in 
54  Am.  Rep.,  at  pa^e  843,  the  lan^age  of 
Coulter,  J.,  in  Broum  v.  Hummel,  6  Pa.  86, 
lA  cited«  and  I  repeat  it:  "The  most  im- 
portant of  all  our  franchises — the  right  of 
an  elector  and  dtizen— cannot,  in  a  confined 
sense,  be  called  property.  It  is  not  assets 
to  pay  debts,  nor  does  it  descend  to  the  heir 
or  administrator.  But  who  does  not  feel  its 
value,  and  who  but  would  turn  pale  if  he 
thought  he  could  be  deprived  of  it,  without 
hearing  or  trial,  by  act  of  assembly?"  In 
New  York  a  case  arose  where  the  officials 
charged  with  the  duty  of  preparing  the  bal- 
lots omitted  the  name  of  an  office  which 
under  the  law  was  to  be  filled  at  the  elec- 
tion for  which  the  ballot  was  prepared,  and 
it  was  held  that  the  voter  might  write  or 
paste  thereon  the  name  of  such  office  and  of 
the  person  for  whom  he  desired  to  vote  as 
the  incumbent  thereof.  The  court  well  says : 
"The  Constitution  confers  upon  every  citi- 
zen meeting  the  requirements  specified  there- 
in the  right  to  vote  at  elections  for  all  of- 
ficers that  are  elective  by  the  people,  and 
there  is  no  power  in  the  legislature  to  take 
away  the  right  so  conferred.  The  legisla- 
ture may  prescribe  regulations  for  ascer- 
taining the  citizens  who  shall  be  entitled  to 
exercise  the  right  of  suffrage,  for  that  pow- 
er is  given  to  it  by  the  Constitution.  In  pre- 
scribing regulations  for  that  purpose,  or  in 
respect  to  voting  by  ballot,  it  does  so  sub- 
ject to,  and,  presumably,  in  furtherance  of, 
the  constitutional  right,  and  its  enactments 
are  to  be  construed  in  the  broadest  spirit 
of  securing  to  all  citizens  possessing  the 
necessary  qualifications  the  right  freely  to 
cast  their  ballots  for  offices  to  be  filled  by 
election,  and  the  right  to  have  those  bal- 
lots, when  cast  in  compliance  with  the  law, 
received  and  fairly  counted.  Legislation 
which  fails  in  such  respects,  and  prevents 
the  full  exercise  of  the  right  as  secured  by 
the  Constitution,  is  invalid."  People  ew  rel. 
Goring  v.  Wappingera  Falls,  144  N.  Y.  616, 
39  N.  E.  641.  Many  of  the  cases  are  collected 
to  the  note  to  the  case  of  Daggett  v.  Hud- 
son (Ohio)  in  54  Am.  Rep.,  at  page  843,  and 
to  them  may  be  added  White  v.  Multnomah 
County  Comra.  13  Or.  317,  57  Am.  Rep.  20, 
10  Pac.  484;  Kellogg  v.  Hickman,  12  Colo. 
256,  260,  21  Pac.  325;  Kirk  v.  Rhoada,  46 
Cal.  406;  Eaton  v.  Broton,  96  Cal.  371,  17  L. 
R.  A.  697,  31  Pac  250.  In  the  case  at 
bar,  if  the  law  operates  to  disfranchise  any 
elector,  and  prevents  ballots  cast  by  the  elec- 
tor, received  by  him  from  the  election  judges, 
from  being  counted,  whether  properly  in- 
dorsed or  not,  in  the  absence  of  fraud,  it  is 
repugnant  to  the  Constitution.  I  believe 
that  an  "honest  ballot  and  a  fair  count"  is 
secured  by  the  Constitution,  and  that  no  law, 
whether  adopted  prior  or  subsequent  to  the 
time  of  the  taking  effect  of  the  Constitution, 
can  step  between  the  voter  and  the  Constitu- 
tion, and  that  any  requirement  of  any  stat- 
ute tliat  adds  to  the  qualifications  of  suf- 
frage as  enumerated  in  the  Constitution  it- 
self is  void,  particularly  when  it  is  attempted 
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to  impose  upon  a  qualified  voter  such  addi- 
tional qualifications  or  restrictions  as  to 
make  the  right  of  suffrage  dependent  upon 
the  whim,  dishonesty,  inefficiency,  ignorance, 
or  inadvertence  of  any  election  officer. 

All  the  disputed  ballots  should  be  counted, 
and  judgment  rendered  for  the  defendant; 
and  the  district  court  for  Converse  county 
should  be  so  advised. 

A  petition  for  rehearing  having  been  filed, 
Conaway,  J.,  on  December  6,  1895,  handed 
down  the  following  opinion: 

The  principal  questions  now  called  to  our 
attention  arise  upon  the  provision  of  §  130 
of  chap.  80,  Session  Laws  1890,  in  regard  to 
the  rejection  of  ballots:  "In  the  canvass  of 
the  votes  any  ballot  which  is  not  indorsed 
by  the  official  stamp,  or  has  not  the  name  or 
initials  of  the  judge  of  election  as  provided 
in  this  act,  shall  be  void,  and  shall  not  be 
counted." 

1.  It  is  urged  that  this  may  be  construed 
to  mean  that  "in  the  canvass  of  the  votes 
any  ballot  which  is  not  indorsed  by  the  offi- 
cial stamn,  and  has  not  the  name  or  initials 
of  the  judge  of  election,  as  provided  in  this 
act,  shall  be  void,  and  shall  not  be  counted," 
— ^thus  requiring  the  absence  of  both  the 
stamp  and  the  name  or  initials  to  autiiorize 
the  rejection  of  a  ballot.  It  is  true  that 
some  courts  have  gone  to  the  extent  of  con- 
struing "or"  to  mean  "and"  in  order  to  carry 
out  the  plain  intent  of  the  legislature;  but, 
as  shown  in  the  opinion  handed  down  on 
the  first  hearing,  the  whole  tenor  of  the  act 
in  which  this  provision  occurs  shows  that 
the  legislature  meant  what  is  expressed. 

The  following  example  was  given  in  argu- 
ment in  illustration  of  the  use  sometimes 
made  of  the  word  "or ;"  "Any  person  who  is 
not  a  citizen  of  the  United  States,  or  has  not 
declared  his  intention  to  become  such,  is  not 
entitled  to  vote."  As  to  this  it  is  to  be  said 
that  any  author  using  this  language  would 
be  saying  what  he  did  not  mean.  The  evi- 
dent meaning  is  that  "any  person  who  is  not 
a  citizen  of  the  United  States,  and  has  not 
declared  his  intention  to  become  such,  is  not 
entitled  to  vote."  The  evident  intention  is 
to  say  that  both  disqualifications  are  re- 
quired to  deprive  one  of  the  right  to  vote. 
But  in  the  provision  under  consideration,  re- 
quiring the  rejection  of  ballots,  our  legisla- 
ture has  expressed  its  evident  intention  in 
apt  language.  The  provision  is  in  plain, 
terse,  and  mandatory  words ;  it  is  not  for  the 
courts  to  question  its  wisdom  or  propriety. 

2.  It  is  further  contended  that  the  provi- 
sion of  §  130  requiring  the  rejection  of  bal- 
lots, is  in  conflict  with  part  of  the  next  sec- 
tion of  the  act  upon  the  same  subject.  The 
next  section  is  as  follows:  "Sec.  131.  As 
soon  as  the  polls  of  the  election  shall  be 
closed  the  judges  shall  proceed  immediately 
to  canvass  the  vote  given,  and  shall  continue 
wilJiout  adjournment  until  the  canvass  is 
completed.  The  canvass  must  commence  by 
a  comparison  of  the  poll  lists,  and  they  must 
be  made  to  agree;  the  ballot  box  shall  then 
be  opened,  and  the  ballots  counted  by  the 
judges  and   clerks,  unopened,  and   if  there 
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are  more  ballots  than  names  upon  the  poll 
list,  the  ballots  must  be  returned  to  the  box, 
^aken  up,  and  one  of  the  judges  shall  draw 
from  such  box  ballots  enough  to  make  the  re- 
mainder agree  with  the  poll  list,  which  bal- 
lots so  drawn  shall  be  destroyed,  and  two  or 
more  ballots,  being  found  so  folded  as  to 
bear  the  appearance  of  having  been  voted  by 
one  person,  shall  not  be  counted,  but  pre- 
served with  the  poll  books;  the  poll  list  and 
ballots  beinff  made  to  agree,  the  judges  and 
clerks  shall  then  proceed  to  count  and 
ascertain  the  number  of  votes  for  each  per- 
son named  upon  such  ballots/' 

This  section  contains,  in  substance,  the 
usual  provisions  authorizing  and  requiring 
the  proper  officers  to  canvass  the  vote.  So 
far  as  the  cases  have  fallen  under  our  obser- 
vation, or  been  called  to  our  attention,  such 
provisions  have  not  been  held  to  conflict  with 
other  provisions  requiring  the  rejection  of 
other  ballots  than  those  specified,  nor  to  re- 
quire the  counting  of  illegal  or  void  bal- 
lots. It  is  the  duty  of  the  courts  to  so  con- 
strue the  provisions  of  a  statute  that  they  may 
all  stand  and  have  effect,  if  this  can  be  done 
by  a  reasonable  construction.  Section  130 
provides  that  any  ballot  which  is  not  in- 
dorsed by  the  official  stamp,  or  has  not  the 
name  or  initials  of  the  judge  of  election  as 
provided  by  this  act,  shall  l^  void,  and  shall 
not  be  counted.  Section  131  provides  that 
two  or  more  ballots  being  found  so  folded  as 
to  bear  the  appearance  of  having  been  voted 
by  one  person  shall  not  be  counted.  These 
provisions  are  not  conflicting,  but  easily 
stand  together  without  the  aid  of  construc- 
tion ;  and  we  are  not  of  the  opinion  that  the 
general  language  of  the  concluding  clause  of 
§  131,  requiring  the  canvassers  to  count  the 
votes,  require  the  counting  of  votes  contained 
in  illegal  or  void  ballots,  or  ballots  which 
other  statutory  provisions  require  to  be  re- 
jected. 

3.  It  is  further  contended  that  the  provi- 
sion quoted  from  S  130  is  repugnant  to  the 
Constitution  because  its  enforcement  will  re- 
sult in  the  rejection  of  ballots  of  persons  hav- 
ing the  constitutional  qualifications  of  elect- 
ors. So  far  as  we  are  at  present  advised,  as- 
sisted by  the  diligent  research  of  counsel, 
there  are,  up  to  this  time,  but'  two  authori- 
ties holding  that  a  statutory  provision  such 
as  that  of  §  130  is  in  conflict  with  constitu- 
tional provisions  flxing  the  qualifications  of 
electors.  And  the  qualifications  of  electors 
are  fixed  by  constitutional  provision  in 
every,  or  nearly  every,  state  in  the  Union. 
It  is  said  that  there  are  one  or  two  excep- 
tions, but  we  know  of  none.  6  Am.  &  Eng. 
Enc.  Law,  p.  263.  These  two  authorities  are 
the  dissenting  opinion  in  this  case,  and  the 
case  of  Moyer  v.  Van  de  Vanter,  12  Wash. 
377,  29  L.  R.  A.  670.  41  Pac.  60.  These  au- 
thorities command  and  receive  our  respect- 
ful consideration.  As  to  the  case  of  Moyer 
T.  Van  de  Vanter.  it  is  to  be  remarked  that 
it  was  decided  under  statutory  and  constitu- 
tional provisions  different  from  our  own. 
Tlie  ballots  drawn  in  question  in  that  case 
bore  the  proper  stamp,  but  had  not  the  name 
or  initials  of  a  judge  of  the  election,  as  re- 
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quired  by  statute.  Another  section  of  the 
statute  makes  it  a  misdemeanor  for  any  in- 
spector or  judge  of  election  to  deposit  in  any 
ballot  box  any  ballot  upon  which  the  stamp 
does  not  appear.  It  is  not  made  a  crime  to 
deposit  a  ballot  upon  which  the  initials  do 
not  appear.  Our  statute  punishes  as  for  a 
felony  any  election  officer  who  deposits  in  a 
ballot  box  a  ballot  which  has  not  both  the 
stamp  and  the  name  or  initials  of  a  judge  of 
the  election.  The  Constitution  of  the  state 
of  Washington  provides  that  "all  elections 
shall  be  by  ballot.  The  legislature  shall  pro- 
vide for  such  method  of  voting  as  will  secure 
to  every  elector  absolute  secrecy  in  preparing 
and  depositing  his  ballot."  The  Constitu- 
tion of  Wyoming  contains  similar  provisions, 
and,  in  addition,  the  following:  ''The  legis- 
lature shall  provide  by  law  that  the  names 
of  all  candidates  for  the  same  office,  to  be 
voted  for  at  any  election,  shall  be  printed  on 
the  same  ballot,  at  public  expense,  and  on 
election  day  to  be  delivered  to  the  voters 
within  the  polling  place  by  sworn  public  of- 
ficials, and  only  such  ballots  so  delivered 
shall  be  received  and  counted."  [Const,  art. 
6.  §  11.]  This  devolves  upon  our  legislature 
the  constitutional  duty,  and  the  correspond- 
ing constitutional  authoritv,  to  provide 
adequate  means  for  identifying  the  ballots 
received  and  counted  as  those  delivered  to 
the  voters  within  the  polling  place  by  sworn 
public  officials,  and  to  provide  by  statute  the 
means  to  secure  the  constitutional  result 
that  only  such  ballots  so  delivered  shall  be 
received  and  counted.  If  the  legisr 
lature  may  not  provide  the  means,  it  cannot 
secure  the  result.  In  the  statute  now  at- 
tacked as  unconstitutional  such  means  are 
provided.  And  nowhere  else  is  any  provi- 
sion made  prohibiting  the  counting  of  bal- 
lots not  delivered  by  sworn  public  officials. 
Nowhere  else  is  a  method  provided  for  identi- 
fying the  ballot  offered  by  the  elector  as  the 
one  furnished  him  by  the  election  officers  in 
the  polling  place.  But  the  doctrine  of  the 
case  of  Moyer  v.  Van  de  Vanter,  12  Wash. 
377,  29  L.  R.  A.  670,  41  Pac.  60,  is  clearly 
nprainst  the  great  weight  of  authority.  The 
result  of  a  consideration  of  the  cases  is  well 
summed  up  in  these  cases:  "These  stat- 
utes being  designed  to  preserve  the  secrecy  of 
the  ballot,  and  to  prevent  fraud,  ... 
will  generally  be  considered  mandatory,  and 
this  will  be  so  in  all  cases  where  the  statute 
provides  that  a  ballot  varying  from  the  re- 
quirements of  the  law  shall  not  be  counted: 
but  if  this  provision  is  lacking,  while  it  is 
the  duty  of  the  election  officers  to  refuse  to 
receive  the  ballots,  if  the  deviations  from  the 
law  are  manifest,  if  they  have  been  received 
they  should  not  be  rejected  if  the  variations 
are'  trifling."  0  Am.  &  Eng.  Enc.  Law,  p. 
349.  And  this  is  in  accordance  with  Jud^e 
McCrary's  view  of  the  law,  although  from  a 
quotation  from  CHlleland  v.  Schuyler,  9  Kan. 
569.  contained  in  the  dissenting  opinion  in 
this  case,  a  different  inference  might  be 
made.  McCrary's  text  leaves  no  room  for 
doubt  as  to  his  view,  and  little  room  to  ques- 
tion that  his  view  is  correct.  Perhaps  no 
better  discussion  of  this  branch  of  the  law 
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can  be  found,  in  brief,  than  hie.  He  says: 
"The  language  of  the  statute  to  be  construed 
must  be  consulted  and  followed.  If  the  stat- 
ute expressly  declares  any  particular  act  to 
be  essential  to  the  validity  of  the  election, 
or  that  its  omission  shall  render  the  election 
▼old,  all  courts  whose  duty  it  is  to  enforce 
such  statute  must  so  hold,  whether  the  par- 
ticular act  in  question  goes  to  the  merits,  or 
affects  the  result  of  the  election,  or  not. 
Such  a  statute  is  imperative,  and  all  consid- 
erations touching  its  policy  or  impolicy  must 
be  addressed  to  the  legislature.  But  if,  as 
in  most  cases,  the  statute  simply  provides 
that  certain  acts  or  things  shall  be  done 
within  a  particular  time,  or  in  a  particular 
manner,  and  does  not  declare  that  their  per- 
formance is  essential  to  the  validity  of  the 
election,  then  they  will  be  regarded  as  man- 
datory if  they  do,  and  directory  if  they  do 
not,  affect  the  actual  merits  of  the  election. 
Thiis  it  has  been  held  in  Missouri  that  a 
statute  making  it  the  duty  of  the  judges  of 
election  to  cause  to  be  placed  on  each  ballot 
the  number  corresponding  with  the  number 
of  the  voter  offering  the  same,  and  providing 
that  no  ballot  not  numbered  shall  be  count- 
ed, is  mandatory  and  must  be  enforced.  Al- 
though this  doctrine  may  sometimes  result 
in  very  great  hardship  and  injustice  by  de- 
priving the  voters  of  their  rights  by  reason 
of  the  negligence  or  misconduct  of  the  offi- 
cers of  election,  it  is,  nevertheless,  difficult 
to  see  how  any  different  construction  could 
have  been  pla<^  upon  such  a  statute.  Stat- 
utes which  simply  direct  the  judges  of  elec- 
tion to  mmiber  the  ballots,  without  declar- 
ing what  consequences  shall  follow  if  this  be 
not  done,  may  well  be  held  directory  only; 
but  where  the  statute  both  gives  the  direc- 
tions and  declares  what  the  consequences  of 
neglectinff  their  observance  shall  be,  there  is 
no  room  ibr  construction.  Such  statutes  are 
intended  to  prevent  fraudulent  voting;  and 
if  the  legislature  is  of  the  opinion  that  the 
general  good  to  be  derived  from  their  strict 
enforcement  will  more  than  counterbalance 
the  evils  resulting  from  the  occasional  throw- 
ing out  of  votes  honestly  cast,  the  courts  can- 
not reconsider  the  mere  question  of  policy. 
The  legislative  will  upon  such  a  subject, 
when  clearly  expressed,  must  prevail."  Mc- 
Crary,  Elections,  §S  190,  191  [4th  ed.  SS  225, 
226]. 

And  the  qualifications  of  electors  are  fixed 
by  the  Constitution  in  Missouri.  The  rule 
in  Kansas,  announced  in  Jones  v.  Bidte  ex 
ret,  Aiherhy,  1  Kan.  273,  and  approved  in 
Crilleland  v.  Bchuyler,  9  Kan.  569,  and 
quoted  by  McCrary,  is  stated  in  these  words: 
"Unless  a  fair  consideration  of  the  statute 
shows  that  the  legislature  intended  compli- 
ance with  the  provisions  in  relation  to  the 
manner  to  be  essential  to  the  validity  of  the 
proceeding,  it  is  to  be  regarded  as  directory 
merely."  And  the  qualifications  of  electors 
are  fixed  by  the  Constitution  in  Kansas. 
The  case  of  Lloyd  v.  Sullivan,  9  Mont.  577, 
24  Pac.  217,  is  cited  in  the  dissenting  opinion 
in  this  case.  It  was  a  case  of  fraudulent 
misconduct  of  election  officers,  and  the  re- 
turn of  the  vote  of  a  precinct  was  rejected, 
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and  the  entire  vote  of  the  precinct  lost,  on 
account  of  such  misconduct.  And  the  qual- 
ifications of  electors  are  fixed  by  the  Consti- 
tution in  Montana. 

In  Michigan,  statutory  provisions  for  se- 
curing the  secrecy  of  the  ballots  are  held  man- 
datory without  a  statute,  that  when  those 
provisions  are  disregarded  the  ballots  shall 
be  void  or  shall  not  be  counted.  A\ty.  Oen, 
ecp  rel.  Seaviti  v.  MoQuade,  94  Mich.  439,  53 
N.  W.  944.  And  in  Michigan  the  qualifica- 
tions of  electors  are  fixed  by  the  Constitu- 
tion. 

In  Nebraska,  the  indorsement  of  a  name 
which  is  not  the  name  of  a  judge  of  the  elec- 
tion upon  a  ballot  causes  its  rejection  in  the 
count,  without  any  express  statutory  provi- 
sion to  that  effect.  ' 

Spurgin  v.  Thompson,  37  Neb.  39,  55  N. 
W.  297.  And  in  Nebraska  the  qualifications 
of  electors  are  fixed  by  the  Constitution. 

In  Texas  a  law  was  passed  in  accordance 
with  a  constitutional  requirement  that  bal- 
lots should  be  numbered.  The  law  further 
provided  that  ballots  not  numbered  should 
not  be  counted.  Held,  mandatory.  State 
ex  rel.  Barry  v.  Connor,  86  Tex.  133,  23  S.  W. 
1103.  And  in  Texas  the  qualifications  of 
electors  are  fixed  by  the  Constitution. 

We  will  not  attempt  a  citation  of  the  nu- 
merous cases  in  which  the  votes,  not  only  of 
individual  electors,  but  of  entire  precincts 
and  entire  elections,  have  been  lost  solely 
through  the  misconduct  of  election  officers. 
The  rule  to  be  derived  from  the  cases  is  cor- 
rectly stated  in  Paine,  Elections,  §  502: 
"Many  irregularities,  of  ifrequent  occurrence, 
involving  the  performing,  or  omission,  of 
acts  not  touching  the  essential  validity  of 
the  election,  are  held  to  be  insufficient  to  jus- 
tify the  rejection  of  the  poll,  unless  com- 
mitted in  violation  of  statutes  mandatory  in 
form." 

In  Moyer  v.  Van  de  Vantcr,  12  Wash.  377, 
29  L.  R.  A.  670,  41  Pac.  60,  and  in  the  dis- 
senting opinion  in  the  case  at  bar,  it  is  held 
that  omissions  in  violation  of  statutes  man- 
datory in  form  are  not  sufficient  to  justify 
the  rejection  of  the  poll  or  ballot,  but  that 
such  statutes  are  unconstitutional.  These 
authorities  are  entitled  to,  and  receive,  our 
respectful  consideration.  We  will  not  dis- 
regard them  on  the  sole  ground  that  they  are 
opposed  to  the  great  weight  of  authority. 
The  principal  reason  urged  in  support  of 
these  opinions  is  the  hardship  and  injustice 
of  depriving  the  voters  of  their  right  by  rea^ 
son  of  the  negligence  or  misconduct  of  elec- 
tion officers.  McCrary  answers  this  in  the 
quotation  already  given:  "Such  statutes 
are  intended  to  prevent  fraudulent  voting; 
and  if  the  legislature  is  of  the  opinion  that 
the  general  good  to  be  derived  from  their 
strict  enforcement  will  more  than  counter- 
balance the  evils  resulting  from  the  occa- 
sional throwing  out  of  votes  honestly  cast, 
the  courts  cannot  reconsider  the  mere  ques- 
tion of  policy.  The  legislative  will  upon 
such  a  subject,  when  clearly  expressed,  must 
prevail." 

But  in  the  case  at  bar  some  question  is 
made  in  the  dissenting  opinion  as  to  the  in- 
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tention  of  the  legislature  in  enacting  the 
statute  in  question.  It  is  there  said:  "It 
is  safe  to  say  that  the  framers  of  the  Austra- 
lian ballot  law,  .  .  .  many  of  them  men 
of  prominence  in  the  history  of  the  state, 
never  contemplated  the  wholesale  disfrau' 
chisement  of  electors  through  the  negligence 
of  election  officers.  I  think  they  will  stand 
aghast* at  such  an  interpretation  of  their 
statute."  As  to  this  it  is  only  necessary  to 
say  that  our  legislators  have  expressed  their 
intention,  in  langua^  too  plain  for  interpre- 
tation or  construction,  that  some  ballots 
shall  be  void,  and  shall  not  be  counted.  It 
is  not  material  on  this  point  whether  the  bal- 
lots in  question  in  this  case  are  such  ballots 
or  not.  When,  in  any  case,  ballots  from  any 
precinct,  or  from  any  number  of  precincts, 
come  within  the  description  of  ballots  which 
these  prominent  legislators  have  declared 
shall  b«  void  and  shall  not  be  counted,  and 
when  they  stand  aghast  at  the  result,  they 
can  only  reflect  that  the  work  is  their  own, 
and  not  that  of  the  courts.  After  thus  ap- 
pealing to  the  intention  of  the  legislators, 
the  dissenting  opinion  insists  that  such  in- 
tention, whatever  it  may  be,  shall  be  utterly 
disregarded,  and  set  at  naught  as  unconstitu- 
tional. Into  such  inconsistencies  are  able 
and  ingenious  jurists  driven  in  attempting 
to  defend  indefensible  positions. 

The  statutory  provisions  under  considera^ 
tion  are  part  of  an  act  of  the  last  territorial 
legislature,  consisting  of  one  hundred  and 
eighty-four  sections  entitled  "Elections,"  ap- 
proved March  14,  1890.  At  that  time  the 
Constitution  had  been  ratified  by  popular 
vote  by  an  overwhelming  majority.  The 
legislature,  fresh  from  the  people  who  had 
so  recently  ratified  the  Constitution,  oiacted 
this  law.  It  is  safe  to  say  that  the  members 
of  this  legislature  did  not  regard  as  uncon- 
stitutional the  provision  that  certain  ballots 
should  be  void,  and  should  not  be  counted. 
The  first  state  legislature  re-enacted,  gener- 
ally, all  the  statutory  law  of  the  territory 
not  repugnant  to  the  Constitution.  Sees. 
Laws  1891,  p.  157.  This  legislature  also 
amended  the  election  law  in  some  particu- 
lars, but  in  no  point  affecting  the  decision  of 
the  questions  reserved  in  this  case.  The  sec- 
ond state  legislature  did  not  amend  this  law 
in  any  particular.  The  third  state  legisla- 
ture amended  the  election  law  in  some  of  its 
provisions,  but  not  in  any  point  afifecting  the 
questions  under  consideration.  These  suc- 
cessive legislatures  left  in  force  §  119,  that 
"before  delivering  any  ballot  to  an  elector 
the  said  judges  shall  print  on  the  back  and 
near  the  top  of  the  ballot,  with  a  rubber  or 
other  stamp  provided  for  the  purpose,  the 
designation  'official  ballot,'  and  the  other 
words  on  the  official  stamp  as  hereinafter 
provided,  and  one  of  the  said  judges  shall 
write  his  name  or  initials  upon  the  back  of 
each  ballot,  and  directly  under  the  said,  of- 
ficial stamp."  They  left  in  force  §  118,  pro- 
viding that  "no  judge  of  election  shall  de- 
posit in  any  ballot  box  any  ballot  upon  which 
the  official  indorsement  does  not  appear." 
They  left  in  force  S  164,  providing  that  "no 
officer  shall  deposit  in  Uie  ballot  box  any 
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ballot  except  a  lawful  one.  A  lawful  ballot 
is  an  official  ballot  officially  stamped  and 
marked  with  the  initials  or  name  of  a  judge 
of  the  election  and  offered  by  a  qualified 
elector  during  the  time  of  election."  They 
left  in  force  S  130,  providing  that  "in  the 
canvass  of  the  votes  any  ballot  which  is  not 
indorsed  by  the  official  stamp,  or  has  not  the 
name  or  initials  of  the  judge  of  election,  as 
provided  in  this  act,  shall  1m  void,  and  shall 
not  be  counted." 

It  is  safe  to  say  that  these  successive  legis- 
latures in  preserving  these  sections  did  not 
think  that  they  were  violating  the  Constitu- 
tion, or  impairing  the  constitutional  rights 
of  electors.    It  is  safe  to  say  that  they  in- 
tended these  provisions  to  have  effect  and  to 
be  enforced,  and  that  the  prohibited  ballots 
should  not  be  counted.    And  while  they  were 
doing  this,  so  far  as  we  have  been  able  to 
ascertain,  assisted  by  the  diligent  research 
of  counsel  and  of  the  dissenting  justice,  there 
could  not  be  found  a  decision  of  any  court, 
or  an  opinion  of  any  judge  denying  the  con- 
stitutional authority  of  the  legislature  of  a 
state  to  pass  a  law  defining  a  lawful  ballot, 
and  prohibiting  the  counting  of  ballots  which 
are  not  lawful.    These  provisions,  and  the 
entire  system  of  voting  known  as  the  Austra- 
lian ballot   law,    are    intended    to  prevent 
fraud.      It  is  poor  consolation  to  the  honest 
voter  to  cast  his  vote  and  have  it  counted 
when  he  knows  it  may  be  offset  by  a  pur- 
chased vote.     It  is  poor  consolation  to  the 
majority  of  honest  voters  of  a  populous  dis- 
trict to  cast  their  votes  and  have  them  count- 
ed when  they  know  that  their  majority  will 
be  met  and   overwhelmed    by   the   votes  of 
hordes  of  hired  ruffians  and  repeaters.     It  is 
poor  consolation  to  them  to  go  into  court 
for  a  remedy,  and  vainly  attempt  to  get  evi- 
dence of  frauds  which  are  notorious,  while 
the  successful  criminals  are  laughing  at  tneir 
futile  efforts.    It  is  notorious  in  the  recent 
history  of  the  country  that  such  frauds,  com- 
mitted with  impunity,  were  attaining  such 
enormous  proportions,  and  were  becoming  so 
habitual,  that  thoughtful  patriots  believed 
that  the  foundation  of  popular  government 
was  being   undermined   and  its   perpetuity 
threatened,  and  all  the  while  there  were  laws 
upon  the  statute  books  for  the  punishment  of 
such  crimes;  and  all  the  while  laws  were  in 
force  and  the  courts  were  open  for  the  cor- 
rection of    the  results   of  these   crimes  by 
which  the  popular  will  was  defeated.    And 
all  the* while  the  successful  conspirators  were 
carrying  out  their  nefarious  schemes  with 
effect,  educating  hordes  of  retainers  in  venal- 
ity and  corruption,  defying  the  popular  will, 
and  challenging  the  better  elements  of  soci- 
ety with    the   self -convicting   question,   ex- 
pressed generally  in  action,  but  sometimes  in 
words:     "What  are  you  going  to  do  aboiit 
it?"    This  is  no  imaginary  picture.     Words 
fail  in  adequately  depicting  the  reality  in  its 
true  colors.    The  controlling  principle  In  the 
operation  of  these  enemies  of  popular  gov- 
ernment, so  long  expressed  in  their  actions, 
and  so  long  and  so  successfully  carried  into 
effect,  has  recently  been  confessed  and  pro- 
claimed in  clarion  tones  in  the  constitutional 
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conyeniion  of  South  Carolina  by  the  honor* 
able  member  from  Berkeley  in  these  words: 
"We  doTiot  want  fair  elections!" 

Evils  of  this  nature,  so  monstrous  in  older 
communities,  were  threatening  Wyomixig. 
Wyoming  does  want  fair  elections.  Legis- 
lators, truly  prominent  in  the  history  of  the 
state,  men  of  integrity  and  ability,  have  de- 
voted their  best  thought  to  devising  and  per- 
fecting a  plan  to  meet  and  crush  such  frauds 
in  ^eir  inception.  Prevention  is  better  than 
attempted  cure.  The  result  of  their  sus- 
tained and  persistent  labor  is  the  present 
election  law.  By  this  law,  Wyoming, 
through  four  successive  legislatures,  -  has 
aaid  that  she  does  want  fair  elections.  This 
law  is  her  answer  to  the  question,  "What  are 
you  going  to  do  about  it?" 

One  provision  of  this  law  was  considered 
so  essential  to  the  prevention  of  fraud,  bri- 
bery, intimidation,  and  corruption,  that  it  is 
put  in  language  expressly  mandatory.  It 
specifies  certain  ballots  which  shall  be  void, 
and  shall  not  be  counted.  This  provision  is 
attacked  as  repugnant  to  the  Constitution. 

We  are  asked  to  declare  it  so  by  what  we 
must  regard  as  an  innovation  in  the  law 
of  statutory   construction,   opposed   to   the 

freat  weight  of  authority,  and  without  foun- 
ation  in  sound  reason.  The  distinguishing 
feature  of  this  statute,  as  compared  with 
former  election  laws,  is  the  prevention  of 
fraud.  The  construction  contended  for 
would  destroy  this  feature.  It  would  rele- 
gate the  wronged  and  defrauded  public  en- 
tirely to  the  old  remedies  by  criminal  actions 
and  election  contests,  prosecuted  after  the 
harm  was  done.  These  were  the  remedies  which 
so  often,  and  for  so  long  a  time,  proved  in- 
efficient, and  which  the  legislature  has  en- 
deavored to  supplement,  by  efficient  prevent- 
ive measures.  The  fear  of  punishment  has 
never  been  found  to  be  an  efficient  safeguard 
against  political  crimes.  Let  it  once  be 
known  that  the  most  mandatory  provisions 
of  our  election  law  may  be  disregarded,  and 
then  there  is  at  once  destroyed  all  the  secur- 
ity for  the  purity  of  elections  which  the  law 
furnishes  abovd  former  laws.  Nothing 
more  is  required  for  the  destruction  of  the 
barriers  which  Wyoming  has  erected  for  the 
protection  of  the  honest  verdict  of  her  legal 
electors  as  expressed  at  the  polls  against  the 
machinations  of  political  tricksters  and 
criminals.  Nothing  more  is  necessary  to  re- 
open the  floodgates  of  fraud.  Nothing  more 
is  necessary  to  restore  the  old  order  of 
things  under  which,  in  older  communities, 
crime  has  reared  aloft  its  brazen  front  in  the 
sight  of  all  the  world ;  has  defiantly  stalked 
abroad  in  the  light  of  the  noonday  sun ;  has 
placed  its  minions  in  positions  of  power,  of 
trust,  of  honor,  and  of  profit;  has  educated 
its  votaries  to  regard  crime  as  honorable, 
and  to  think  and  expect  that  successful  crime 
should  be  abundantlv  rewarded. 

The  legislators  of  Wyoming  have  done 
their  work  carefully,  and,  it  would  seem, 
wisely  and  well.  That  it  is  satisfactory  to 
the  people  is  evidenced  by  their  preserving 
every  distinguishing  feature  of  the  work  aft- 
er repested  tests  in  its  political  operation, 
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and  repeated  opportunities  to  repeal  or  mod- 
ify it  through  its  legislators.  But  this  is 
straying  from  the  question :  Is  the  law  con- 
stitutional From  considerations  already 
advanced,  and  authorities  already  cited,  I 
am  of  the  opinion  that  it  is.  The  former 
order  of  this  court  will  stand. 
Rehearing  denied. 

• 

Potter,  J.^  concurs. 

Groesbeek,  Chief  Justice : 

I  dissent.  Since  a  rehearing  was  ordered 
in  this  case  I  have  seen  nothing  to  change 
my  views  as  announced  upon  the  original 
hearing.  Indeed,  since  my  opinion  was  filed, 
decisions  in  parallel  cases,  including  some 
very  recent  ones,  have  intrenched  my  posi- 
tion. 

There  can  be  no  question  that  all  of  the 
disputed  ballots,  which  were  all  of  the  bal- 
lots voted  at  three  precincts  in  Converse 
county,  were  honestly  cast  and  honestly 
coimted.  There  is  no  imputation  or  sugges- 
tion of  fraud  in  the  case,  and  it  is  apparent 
that  if  the  ballots  are  illegal  they  become  so 
through  the  failure  of  the  judges  of  election, 
or  some  of  them,  to  make  or  cause  to  be  made 
all  the  indorsements  thereon  mentioned  in 
the  act. 

The  provision  of  law  quoted  in  the  major- 
ity opinion  was  doubtless  enacted  for  the 
purpose  of  preventing  ballot-box  stuffing,  and 
the  voting  of  other  then  the  official  ballots, 
not  to  work  a  wholesale  disfranchisement  of 
honest  and  unsuspecting  voters.  "It  is  one 
of  the  great  maxims  of  interpretation,  to 
keep  always  in  view  the  general  scope,  ob- 
ject, and  purpose  of  the  law,  rather  than  its 
mere  letter."  Rutledge  v.  Crawford,  91  Cal. 
533,  13  L.  R.  A.  761,  27  Pac  779.  Laws 
are  to  be  construed  according  to  their  spirit 
and  meaning,  and  not  according  to  their  let- 
ter. Assuming  the  constitutionality  of  a 
law,  before  it  should  be  construed  to  work 
the  disfrandiisement  of  an  elector,  it  must 
be  clear,  that  under  the  circumstances  then 
existing,  the  legislature  intended  such  to  be 
the  case.  "All  statutes  tending  to  limit  the 
exercise  of  the  elective  franchise  by  the  citi- 
zen should  be  liberally  construed  in  his 
favor,  and  unless  a  ballot  comes  within  the 
letter  of  the  prohibition  against  a  particular 
kind  of  a  ballot,  it  should  be  counted.  A 
great  constitutional  privilege — ^the  highest 
imder  the  government — is  not  to  be  taken 
away  on  a  mere  technicality,  but  the  most 
liberal  intendment  should  be  made  in  sup- 
port of  the  elector's  action,  whenever  the  ap- 
plication of  the  common  sense  rules  which  are 
applied  in  other  cases  will  enable  the  courts 
to  understand  and  render  it  effectual."  TaU 
cott  V.  Philhrick,  69  Conn.  485,  10  L.  R.  A. 
150,  20  Atl.  436.  These  extracts  are  taken 
from  the  recent  decision  in  Nevada  in  the 
case  of  Buchner  v.  Lynip,  22  Nev.  426,  30  L. 
R.  A.  354,  41  Pac.  762,  where  the  statute 
provides  that  any  vote  not  bearing  the  wa- 
ter-mark "and"  any  ballot  on  which  appear 
names  or  marks  written  or  printed,  shall 
not  be  counted,  and  where  it  was  held  that 
ballots  should  be  counted  from  which  the  in* 
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spectoT  or  judge  of  election  failed  through 
ignorance  to  remove  strips  bearing  the  num- 
ber, though  his  failure  to  detach  the  strips 
made  the  ballot  capable  of  identification,  and 
this  decision  was  in  the  face  of  positive  pro- 
visions of  the  statute.  The  court  was  loath 
to  give  such  a  liberal  interpretaticm  to  the 
law  as  to  reject  these  ballots,  and  it  looked 
to  the  evident  purpose  and  spirit  of  the  act, 
very  properly  holain^  that  the  law  did  not 
contemplate  a  sweeping  disfranchisement  of 
qualified  electors  through  the  carelessness  or 
ineiHcicncy  of  election  judges.  This  court 
quotes  with  approval  from  other  authorities, 
which  are  applicable  in  the  case  at  bar: 
"Tliese  cases  cannot  all  be  harmonized^  but 
the  general  trend  thereof  has  been  to  recog- 
nize a  dear  distinction  between  those  things 
required  of  the  individual  voter,  and  those 
imposed  upon  election  officers.  There  is  a 
cUspoftition  to  hold  the  former  valid  and 
mandatory,  but  where  there  has  been  a  sub- 
stantial compliance  with  the  law  on  the  part 
of  the  individual  voter,  and  it  is  made  to 
appear  that  there  has  been,  in  fact,  an  hon- 
est expression  of  the  popular  will,  there  is 
a  well-defined  tendency  to  sustain  the  same, 
although  there  may  have  been  a  failure  to 
comply  with  some  of  the  specific  provisions 
of  the  law  upon  the  part  of  the  election  offi- 
cers, or  some  of  them."  Mayer  v.  Van 
de  Vanter,  12  Wash.  377,  29  L.  R. 
A.  670,  41  Pac.  60.  The  language  of 
the  opinion  in  the  case  of  Parvin  v.  Wim- 
herg,  130  Ind.  601,  15  L.  R.  A.  775,  30  N.  E. 
790,  is  also  quoted  with  approval  by  the  Ne- 
vada court:  "A  study  of  the  statute  upon 
the  subject  of  elections  leaves  no  doubt  that 
its  purpose  is  to  secure  a  fair  expression  of 
the  will  of  the  electors  of  the  state,  by  secret 
ballot,  uninfiuenoed  by  bribery,  corruption, 
or  fraud.  The  disfranchisement  of  whole 
precincts  by  reason  of  an  honest  mis- 
take on  the  part  of  election  officers  is  incon- 
sistent with  this  purpose."  These  are  golden 
words,  and  ought  to  govern  the  disposition 
of  this  case,  for  by  giving  a  literal  meaning 
to  the  law,  its  very  purpose  is  defeated,  and 
its  enforcement  is  made  most  ^ievous  to 
bear.  The  object  of  the  provision  was  to 
identify  the  votes,  and  to  preclude  the  re- 
ception and  counting  of  illegal  ballots,  but 
it  certainly  could  never  have  been  intended 
by  the  legislature  to  have  the  law  read  so  as 
to  practically  disfranchise  all  of  the  electors 
of  one  or  more  precincts,  through  the  inad- 
vertence or  negligence  of  election  officials. 
Under  the  decision  of  this  court,  it  would 
seem  that  there  is  no  remedy  for  the  electors 
who  have  been  deprived  of  their  suffrages, 
nor  for  the  candidate  who  has  been  deprived 
of  his  office,  for  he  cannot  show  by  evidence 
aliunde  that  these  votes  were  in  fact 
honestly  cast  and  honestly  counted.  I 
cannot  consent  to  such  an  interpreta- 
tion of  the  law,  even  if  its  construc- 
tion should  be  what  my  brethren  have  made 
it,  as  I  think  it  is  making  the  law  an  engine 
of  oppression,  while  its  aim  and  object  was 
to  suppress  fraudulent  voting  and  to  secure 
pure  and  free  elections.  Some  stress  is  laid 
m  the  majority  opinion  upon  the  fact  that 
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the  law  has  stood  without  amendment  since 
its  enactment  in  respect  to  its  provision  de- 
nouncing certain  ballots  as  void  and  declar- 
ing that  they  should  not  be  counted.    This 
statement  is  easily  answered.    This   provi- 
sion has  never  before  been  brought  to  the  atr 
tention  of  the  courts  of  this  state  for  consid- 
eration.    I  mistake  the  temper  of  the  people 
of  this  state  if  it  shall  remain  unmodified, 
for  I  think  the  construction  adopted  is  ab- 
horrent to  reason,  and  is  destructive  of  popu- 
lar government.     No  other    law    would   be 
construed  as  harshly  as  this  one  has  been, 
and  no  law  should  be  more  liberally  con- 
strued than  this  one«  in  order  that  it  maj 
not  be  a  reproach  to  our  jurisprudence,  and 
accomplish  fraud  by  necking  to  prevent  it 
Election  contests  have  been  rare  m  this  ju- 
risdiction before  the  passage  of  this  law,  but 
the  present  act  has  been,  like  many  new  en- 
actments, a  fruitful    source    of  contention. 
It  is  to  be  regretted  that  our  young  common- 
wealth is  not  to  take  its  place  in  the  van 
with  those  states  where  the  Australian  bal- 
lot law  has  received  a  liberal  and  broad  con- 
struction so  as  to  jealously  guard  the  most 
sacred  of  our  rights,  the  right  of  every  qual- 
ified elector  to  cast  one  vote,  and  to  hare 
that  vote  honestly  counted. 

It  was  held  in  Canada,  in  an  early  case,  in 
Wigmore,  Australian  Ballot  System,  p.  194, 
that  although  at  a  certain  polling  place  none 
of  the  ballots  deposited  had  the  initials  of 
the  election  officers  on  the  back  as  required 
by  law,  that  as  the  irregularity  occurred  on 
all  the  ballots,  without  reference  to  a  par- 
ticular candidacy,  and  was  evidently  the  re- 
suit  merely  of  the  ignorance  of  the  election 
officers,  the  ballots  were  valid.  Ex  parte 
Tremhlay  (1887)  13  Quebec  L.  Rep.  64.  It 
may  be  that  the  provincial  statute  did  not 
contain  the  mandatory  language  of  our  stat- 
ute, denouncing  such  ballots  as  void,  and 
providing  that  they  should  not  be  counted; 
but  I  think  this  makes  but  little  difference 
in  principle.  The  legislature  certainly  could 
never  have  intended  to  mean  that  all  of  the 
ballots  cast  at  a  polling  precinct  should  be 
excluded  because  they  do  not  contain  all  of 
the  indorsements  mentioned  in  the  act, 
where  it  does  not  appear  that  there  was  a 
design  to  evade  the  statute  or  to  effect  a 
fraud  on  the  part  of  the  electors,  or  in  the 
action  or  failure  to  comply  with  the  provi- 
sions of  the  act  on  the  part  of  the  judges  of 
election,  and  where  it  must  be  inferred  that 
such  failure  to  comply  with  the  strict  terms 
of  the  law  was  owing  to  the  carelessness  or 
inadvertence  of  the  judges  of  election.  The 
provision,  even  though  mandatory  in  its 
terms,  is  not  quite  clear  in  denouncing  the 
ballots  as  illegal  for  a  lack  of  all  of  the  in- 
dorsements, but  a  survey  of  the  whole  act, 
keeping  in  view  the  great  object  in  its  enact- 
ment, makes  it  plain  that  it  was  never  in- 
tended to  defeat  the  popular  will  by  casting 
out  bodily  the  entire  votes  of  districts  by  any 
provision  of  the  statute.  It  was  intended 
to  prevent  the  voting  of  any  ballot  but  an  of- 
ficial one  received  from  the  proper  officials 
and  deposited  by  the  electors  who  so  received 


1895. 


SULYSiAKSB  Y.    PHILLIPS. 


857 


it.  It  is  clear  that  none  but  official  ballots 
were  cast  and  counted,  and  this  is  sufficient, 
as  the  statute,  however  it  may  be  construed, 
is  but  a  means  to  an  end,  and  if  the  end  in 
view  has  been  attained  that  is  sufficient.  I 
adopt  the  views  of  Judge  Peckham,  recently 
promoted  to  the  Supreme  Court  of  the  Unit- 
ed States^  from  his  dissenting  opinion  in  the 
case  of  People  em  rel,  ViohoU  v.  Onondaga 
County  Canvaaser9,  129  N.  Y.  448,  449,  14 
L.  R.  A.  624,  29  N.  E.  327 :  "But  a  mere  in- 
advertent mistake  of  an  officer  ought  not  to 
work  such  an  extreme  penalty  as  disfran- 
chisement on  innocent  electors."  "It  seems 
plain  to  me  that  those  purposes  (of  the  elec- 
tion act)  are  endangered,  if  not*  frustrated, 
by  a  construction  which  in  my  judgment  is 
unreasonable  and  unnecessary,  and  by  which 
thousands  of  perfectly  innocent  electors  may 
annually  be  disfranchised  without  fatilt  on 
their  part,  and  the  will  of  the  majority  be 
thus  siet  at  naught." 

The  case  of  Spurgin  v.  Thompson,  37  Neb. 
39,  66  N.  W.  297,  relied  upon  in  the  major- 
ity opinion,  does  not  go  to  the  extent  claimed 
therein.  As  I  understand  the  facts  in  the 
case,  a  name  appeared  written  on  the  ballot 
which  was  inferred  to  be  that  of  an  elector, 
and  so  it  was  rejected,  and  not  because  the 
name  of  the  election  officer  was  not  thereon. 

A  review  of  all  the  cases  bearing  upon  the 
construction  of  statutes  similar  to  ours  con- 
vinces me  that  no  provision  of  tlie  act  before 
us  sh'ould  be  allowed  to  operate  against  the 
evident  object  and  purpose  of  the  act,  and  to 
bring  it  into  contempt  and  reproach,  by 
making  it  a  means  of  disfranchisement  of 
whole  districts,  and  its  technical  violation 
result  in  the  conversion  of  a  minority  of 
electors  of  a  county  into  a  majority.  The 
ballots  are  delivered  to  the  electors  by  the 
judges  of  election,  received  again  by  them, 
and  deposited  in  the  ballot  box  and  counted, 
although,  perhaps,  not  indorsed  with  all  the 
matters  required  by  the  statute,  are  suffi- 
ciently identified  as  official  ballots,  and 
should  not  be  rejected. 

2.  But  the  great  question  at  stake  in  this 
case  is,  assuming  that  the  statute  is  as  it  is 
construed  by  the  majority  of  this  court, 
whether  it  would  be  permitted  to  disfran- 
chise all  of  the  electors  of  one  or  more  pre- 
cincts because  a  judge  of  election  has  failed 
to  make  certain  indorsements  upon  the  bal- 
lot, which  it  is  contended  are  required  by  the 
statute,  whether  it  would  be  constitutional. 
The  case  of  Moyer  v.  Van  de  Vaster,  12 
Wash.  377,  29  L.  R.  A.  670,  41  Pac.  60,  is 
directly  in  point.  The  provisions  of  the 
Washington  statute  are  as  follows:  "In  the 
canvass  of  the  votes,  any  ballot  which  is  not 
indorsed,  as  provided  in  this  chapter,  by  the 
official  stamp  and  initials,  shall  be  void,  and 
shall  not  be  counted,"  etc.  The  court  said: 
"The  failure  to  comply  with  the  law  appears 
to  have  been  due  to  ignorance  of  its  provi- 
sions on  the  part  of  the  election  officers. 
That  the  prohibition  aforesaid  against  the 
eounting  of  these  votes,  under  the  above  cir- 
cumstances, is  an  unreasonable  one,  and  in 
conflict  with  the  right  guaranteed  by  the 
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Constitution,  seems  to  us  a  clear  proposi- 
tion. Were  we  authorized  to  hold  otherwise, 
such  a  holding  would  be  subversive  of  the 
best  interests  of  society,  and  might  result 
in  great  peril  to  our  governmental  structure. 
Such  a  holding  is  not  necessary  to  presei've 
the  purity  of  elections,  for  provision  can  be 
made  for  the  investigation  of  charges  of  ac- 
tual fraud  upon  the  part  of  electors  and 
election  officers.  It  would  be  an  intermina- 
ble task  to  refer  to  each  of  the  cases  cited  in 
detail,  and  we  content  ourselves  with  giving 
our  conclusions  drawn  from  all  of  them. 
No  decision  cited  has  gone  to  th6  extent  that 
we  are  asked  to  go  by  the  appellant  in  this 
case;  and  to  accord  Mrith  the  general  hold- 
ings of  the  courts,  as  we  understand  them,  in 
the  light  of  what  has  actually  been  decided 
in  the  cases,  we  are  compelled  to  hold  that 
the  provision  aforesaid  against  counting 
ballots  where  no  initials  are  placed  thereon 
cannot  be  sustained." 

The  court  puts  the  distinction  very  clear- 
ly as  to  statutes  held  to  be  mandatory  and 
constitutional,  and  those  that  are  not;  the 
former  is  where  the  voter  is  required  to  do 
certain  things, .  and  is  charged  with  obedi- 
ence to  the  regulation,  and  the  latter  where 
certain  duties  devolve  upon  election  officials, 
a  distinction.  I  think,  the  majority  of  this 
court  have  overlooked.  The  majority  opin- 
ion states  that  this  decision  by  the  Washing- 
ton supreme  court  is  against  the  weight  of 
authority.  I  think  not.  Neither  is  it  based 
upon  constitutional  and  statutory  provi- 
sions differing  in  any  material  respect  from 
our  own. 

The  provision  of  our  Constitution  invoked 
by  the  majority  of  this  court  reads  as  fol- 
lows: "The  legislature  shall  provide  by 
law  that  the  names  of  all  candidates  for  the 
same  office,  to  be  voted  for  at  any  election, 
shall  be  printed  on  the  same  ballot,  at  pub- 
lic expense,  and  on  election  day  to  be  deliv- 
ered to  the  voters  within  the  polling  place  by 
sworn  public  officials,  and  only  such  ballots 
so  delivered  shall  be  received  and  counted." 
This  provision  does  not  qualify  in  any  man- 
ner the  other  constitutional  provisions  which 
grant  the  right  to  vote  to  persons  having  the 
qualifications  provided  in  the  Constitution. 
It  certainly. anords  no  warrant  nor  author- 
ity for  the  enactment  of  any  law  which  could 
be  so  construed  as  to  exclude  the  ballot  of 
any  qualified  elector  which  has  been  deliv- 
ered to  him  by  a  sworn  public  official  in  the 
polling  place,  and  which  was  received  from 
him  and  deposited  in  the  ballot  box  by  one  of 
the  judges  and  counted  by  all  of  them.  It 
is  asserted  that  this  provision  and  the  cor- 
responding constitutional  authority  "to  pro- 
vide adequate  means  for  identifying  the  bal- 
lots received  and  counted  as  those  delivered 
to  the  voters  within  the  polling  place  by 
sworn  public  officials,  and  to  provide  by  stat- 
ute tlie  means  to  secure  the  constitutional 
result  that  only  such  ballots  so  delivered 
shall  be  received  and  counted.  If  the  legis- 
lature may  not  provide  the  means,  it  cannot 
secure  the  result."  The  legislature  undoubt- 
edly may  provide  the  means  for  identi- 
fication, but  not  to  such  an  extent  as  to  de* 
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prive  the  elector  of  his  vote  when  it  appears 
that  he  has  voted  only  the  ticket  received 
from  a  judge  of  election,  and  that 
only  such  votes  so  received  have  been 
counted.  It  cannot  deprive  the  injured 
electors  and  the  candidates  deprived  of  their 
votes  of  any  remedy  anywhere  to  prove  that 
the  ballots  cast  and  counted  were  those  fur- 
nished by  the  judges  and  deposited  and 
counted  by  them.  It  cannot  maike  the  right 
of  suffrage  dependent,  and  I  use  the  word 
advisedly,  upon  the  competency  and  integri- 
ty of  the  judges  of  election  or  any  of  them. 

Our  constitutional  provision  was  never 
intended  to  cover  such  a  "means  of  identifi- 
cation" of  any  ballot  as  to  nullify  the  pop- 
ular will,  and  to  establish  a  triumvirate  in 
each  election  precinct,  which  shall  hold  in 
its  hands  the  fate  of  any  election,  and  whose 
action  or  negligence  is  final  and  not  subject 
to  review.  It  was  never  intended  by  the 
Constitution  of  this  state,  or  of  any  state, 
to  substitute  for  a  government  of  and  by  the 
people  a  government  of  and  by  the  election 
judges.  I  cannot  believe  that  it  was  the  ob- 
ject of  any  constitutional  or  statutory  pro- 
vision to  thus  subvert  the  popular  will,  and 
in  the  name  of  "fair  elections"  to  seat  a  mi- 
nority candidate  for  ofiice,  and  to  set  aside 
the  returns  from  three  precincts  to  do  so, 
where  fraud  in  the  conduct  of  the  election 
is  neither  charged  nor  imputed. 

The  doctrine  I  contend  for  was  established 
in  Michigan  by  the  decision  in  the  case  of 
Atty,  Oen.  ex  rel.  Conely  v.  Detroit^  78  Mich. 
645,  7  L.  R.  A.  99,  44  N.  W.  388,  where  the 
court  says:  "The  object  of  a  registry  law, 
or  of  any  law,  to  preserve  the  purity  of  the 
ballot  box,  and  to  guard  against  abuses  of 
the  elective  franchise,  is  not  to  prevent  any 
qualified  elector  from  voting,  or  unnecessa- 
rily to  hinder  or  impair  his  privilege.  It  is 
for  the  purpose  of  preventing  fraudulent  vot- 
ing. In  order  to  prevent  fraud  at  the  bal- 
lot box,  it  is  proper  and  legal  that  all  need- 
ful rules  and  regulations  be  made  to  that 
end;  but  it  is  not  necessary  that  such  rules 
and  regulations  shall  be  so  unreasonable  and 
restrictive  as  to  exclude  a  large  number  of 
legal  voters  from  exercising  their  franchise. 
Nor  can  the  legislature,  in  attempting  osten- 
sibly to  prevent  fraud,  disfranchise  legal 
voters  without  their  own  fault  or  negligence. 
The  power  of  the  legislature  in  such  cases  is 
limited  to  laws  regulating  the  enjoyment  of 
the  right,  by  facilitating  its  lawful  exercise, 
and  by  preventing  its  abuse.  The  right  to 
vote  must  not  be  impaired  by  the  regulation. 
It  must  be  regulation,  not  destruction." 
After  citing  a  number  of  authorities,  the 
opinion  reads:  "These  authorities  all  tend  in 
one  direction.  They  hold  that  the  legisla- 
ture has  the  right  to  reasonably  regulate  the 
right  of  suffrage,  as  to  the  manner  and  time 
and  place  of  votin^r.  and  to  provide  all  neces- 
sary and  reasonable  rules  to  establish  and 
ascertain  by  proper  proof  the  right  to  vote 
of  any  person  offering  his  ballot,  but  has  not 
power  to  restrain  or  abridge  the  right,  or 
unnecessarily  to  impede  its  free  exercise." 
And  further  on,  the  opinion  says:  "No 
elector  can  lose  his  right  to  vote,  the  highest 
47  L.  R.  A. 


I  exercise  of  a  freeman's  will,  except  by  his 
,  own  fault  or  negligence."  It  will  not  do  to 
say  that  this  opinion  has  no  application  to 
the  Australian  system  of  voting.  In  a  re- 
cent decision  of  the  same  court,  Todd  v.  Kal- 
amazoo Election  Comra.  104  Mich.  480,  29 
L.  R.  A.  330,  62  N.  W.  564,  64  N.  W.  496, 
while  holding  that  a  law  prohibiting  the 
printing  on  Uie  official  .ballot  of  the  name  of 
a  candidate  receiving  the  nomination  of  two 
or  more  parties  in  more  than  one  column,  is 
a  valid  exercise  of  the  power  of  the  legisla- 
ture to  pass  laws  to  preserve  the  purity  of 
elections  and  guard  the  elective  franchise,  as 
conferred  by  the  Constitution  of  the  sUte, 
approved  the  doctrine  in  the  case  of  Atty. 
Oen.  ex  rel.  Conely  ▼.  Detroit,  78  Mich.  545, 
7  L.  R.  A.  99,  44  N.  W.  388,  and  says:  "If 
the  effect  of  this  act,  as  is  strenuously  ar- 
gued by  the  learned  counsel  for  the  relator, 
is  to  'subvert  or  impede  the  right  to  vote,' 
it  is  clearly  unconstitutional." 

It  is  unnecessary  to  multiply  authorities 
in  support  of  my  position.  Their  name  is 
legion  and  their  reasoning  is  unanswerable 
The  doctrine  they  establish  is  imbedded  in 
constitutional  provisions  which  are  the  pil- 
lars that  support  popular  government.  The 
right  to  vote,  the  highest  exercise  of  a  free- 
man's will,  cannot  be  frittered  away  by  tech- 
nical violations  by  election  officials  of  a  'stat- 
ute doubtful  in  its  terms,  or  even  where  it 
has  the  plainest  meaning  and  intent,  and  the 
popular  will  thus  set  aside  and  thwarted. 
Expressions  to  the  contrary,  and  there  are 
undoubtedly  some  of  them,  have  never  found, 
and  will  never  find,  a  permanent  lodgment  in 
the  jurisprudence  of  any  commonwealth 
in  the  Union,  for  the  doctrine  they  announce 
is  abhorrent  to  reason,  shocks  the  moral 
sense,  and  undermines  the  foundation  of  free 
government.  I  regret  that  this  court  has 
not  fearlessly  taken  the  stand  with  great 
tribunals  of  sister  states,  in  denouncing  as 
unconstitutional  any  invasion  of  the  great 
right  of  suffrage,  that  inflicts  vicarious  suf- 
fering and  punishment  upon  a  body  of  electors 
for  the  sins  of  omission  of  their  servants.  I 
cannot  see  what  bearing  the  remarks  of  the 
honorable  member  of  Berkeley  county  in  the 
constitutional  convention  of  South  Carolina 
has  to  do  with  the  question  here.  If  I  un- 
derstand correctly  his  remarks,  as  stated  in 
the  majority  opinion,  he  desired  to  see  the 
will  of  a  majority  of  the  people  sacrificed  by 
constitutional  restrictions,  which  would 
hamper  and  impede  the  right  to  vote  of  a 
large  class  of  people.  Precisely  what  he  may 
have  desired  has  been  accomplished  here  by 
the  disfranchisement  of  all  the  voters  of 
three  election  precincts  of  a  county,  through 
the  failure  of  election  officers  to  comply  with 
asserted  strict  requirements  of  the  law. 
"Wyoming  does  want  fair  elections."  But 
the  people  of  this  state  will  never  consent  to 
have  their  will  as  expressed  at  the  ballot 
box  defeated  by  any  construction  of  a  stat- 
ute, nor  by  any  statute  which  places  the 
election  of  either  local  or  state  officials,  or, 
it  may  be,  a  presidential  election,  in  the 
power  of  careless  or  inefficient  election  ofll- 
cials,  from  whose  action  or  omission  to  act 
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there  eaa  be  no  appeal,  and  whose  action  ii 
now  made  final  and  conclusive.  While  ex- 
pressing noble  and  lofty  sentiments  upon  the 
subject  of  fair  elections,  in  which  I  heartily 
concur,  it  seems  to  me  that  the  majoril^y  of 
this  courty  after  uttering  them,  proceed  to 
make  a  fair  election  the  sport  of  chance  and 
wholly  dependent  upon  the  conduct  of  elec- 
tion officials  who  preside  at  each  polling 
precinct,  and  in  whose  hands  is  now  lodged 
an  enormous  uncontrolled  and  uncontrol- 
lable power.  History  will  bear  me  out  in 
saying  that  these  bodies  are  not  always  free 
from  partisan  and  corrupt  influences,  and  that 
many  of  the  most  notorious  frauds  against 
the  ballot  box  have  been  perpetrated  by  elec- 
tion officials.  The  temptations  to  fraud  may 
be  great  under  the  law  as  it  is  now  to  be 
administered,  but  it  will  not  continue  long. 


A  people  jealous  of  their  rights  will  speedily 
sweep  from  the  statute  books  the  least  ex- 
cuse for  thwarting  their  will  as  honestly  ex- 
pressed by  their  ballots.  They  will  free  the 
ballot  box  from  the  absolute  and  arbitrary 
control  of  election  boards,  and  provide  that 
innocent  mistakes  of  election  officials  shall 
not  constitute  a  ground  for  wholesale  dis- 
franchisement. 

I  may  aptly  close  this  opinion  by  quoting 
a  brief,  but  comprehensive,  extract  from 
Judge  Cooley's  great  work  on  Constitutional 
Limitations,  at  page  776:  "That  one  enti- 
tled to  vote  shall  not  be  deprived  of  the  priv- 
ilege by  the  action  of  the  authorities  is  a 
fundamental  principle."  As  to  the  other 
matters  discussed  in  my  former  opinion,  I 
am  content  to  permit  them  to  remain  un- 
modified. 
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1.  Any  privileflre  thmt  may  exist  by 
virtue  of  the  contnion  ii^tereat  of  the 
parties  wben  a  creditor  is  writing  to  his 
debtor  complaining  of  a  delay  in  the  payment 
of  the  debt  by  a  third  person  through  a  bank, 
does  not  extend  to  the  imputation  of  evil  mo- 
tives and  dishonesty  to  such  third  person  by 
use  of  the  following  language :  "We  know 
S.  very  well,  and  firmly  believe  he  has  mis- 
instructed  his  St.  Louis  bank  here  in  order 
to  make  interest  on  your  money.  We  sin- 
cerely hope,  for  your  own  good,  and  ours, 
too,  that  you  will  never  have  anything  more 
to  do  with  S.,  when  the  business  has  to  come 
through  our  hands,  as  we  do  not  like  his  busi- 
ness methods,  and  we  are  afraid  to  deal  with 
him." 

S.  A  question  for  the  Jnry  as  to  malloe 
of  the  writer  of  a  defamatory  letter  Is  raised, 
although  the  question  of  privilege  is  for  the 
court,  where  violent  language  is  used,  and 
improper  and  evil  motives  are  attributed. 

(November  14,  1899.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  the  City  of  St.  Louis 
in  favor  of  defendant  in  an  action  brought 
to  recover  damages  for  the  alleged  publica- 
tion of  a  libel.    Reversed. 

Statement  by  Marshall,  J. : 

Plaintiff  is  the  senior  member  of  the  firm 
of  D.  Sullivan  &  Co.,  which  company  is  en- 
gaged in  the  banking  business  at  San  An- 
tonio, Texas.  Defendant  is  a  business  cor- 
poration organized  under  the  laws  of  Mis- 


souri, and  A.  D.  Evans  is  its  secretary.  J. 
M.  Chittim  is  a  large  cattle  dealer  in  Texas, 
and  held  $10,000  of  the  stock  of  the  defend- 
ant company.  Prior  to  the  24th  of  June, 
1895,  the  defendant  had  loaned  Chittim  $50,- 
000,  which  was  evidenced  by  his  note  to  it, 
secured  by  a  mortgage  on  4,150  head  of  cat- 
tle, of  which  2,500  were  in  the  Thornton  pas- 
ture, in  Bee  county,  Texas,  and  1,600  in  other 
pastures.  The  $50,000  secured  note  was 
dated  October  18,  1894,  and  matured  about 
April  21,  1895.  About  the  1st  of  April,  1895, 
Chittim  paid  defendant  $10,000  on  account, 
and  executed  renewal  notes  (the  record  does 
not  show  how  many)  for  $40,000,  which  ma- 
tured at  different  dates  between  the  13  th  and 
28th  of  June,  1898.  Chittim  paid  $11,000  of 
these  renewal  notes  before  June  24,  1895. 
Some  time  prior  to  June  24,  1895,  the  defend- 
ant notified  Chittim  that  he  must  meet  his 
notes  at  maturity,  as  it  was  in  need  of  funds. 
To  enable  himself  to  do  so,  Chittim  applied 
to  D.  Sullivan  &  Co.  for  a  loan  of  $35,000  to 
be  secured  by  his  mortgage  and  notes  held  by 
defendant,  and  on  the  24th  of  June,  1895, 
Sullivan  &  Co.  made  the  loan;  and  on  the 
same  day  Sullivan  &  Co.  wrote  to  defendant 
that  Chittim  "requests  us  to  ask  you  to  send 
releases  for  his  cattle  in  Bee  county  to  us, 
and  we  will  submit  them  to  Mr.  Chittim,  and, 
if  everything  proper,  we  have  instructions  to 
remit  you  amount.  He  also  says  the  amount 
is  about  $25,000.  Mr.  Chittim  also  requests 
you  to  send  us  his  stock  he  has  in  your  com- 
pany, by  express."  On  the  26th  of  June, 
1895,  defendant  replied  to  Sullivan  &  Co.: 
"We  have  your  letter  of  24th  inst.,  and  hav« 
sent  the  same  to  our  Kansas  City  office,  as 
they  hold  the  Chittim  paper,  amounting  to 
about  $25,000.  You  will  hear  from  that  of- 
fice in  due  course  of  mail.    Agreeable  to  your 


Nora. — ^For  malice  to  destroy  privilege  in 
libel  case,  see  also  Smith  v.  Smith  (Mich.)  S 
L.  R.  A.  52,  and  Belknap  v.  Ball  (Mich.)  11  L. 
R.  A.  72. 

For  statements  in  course  of  business,  see  also 
Missouri  P.  R.  Co.  v.  Richmond  (Tex.)  4  L.  R. 
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A.  280;  Brougbton  v.  McGrew  (C.  C.  D.  Ind.) 
5  L.  R.  A.  406 ;  Moore  v.  Bianufacturers'  Nat. 
Bank  (N.  T.)  11  L.  R.  A.  753;  Rothholi  v. 
Dunkle  (N.  J.)  13  L.  R.  A.  655 ;  and  Warner  v. 
Clark  (La.)  21  L.  R.  A.  502. 


MUflOUSX  SUFBBMB  COUBT. 


Not., 


request,  we  send  you,  Fseifio  Express  to- 
night, J.  M.  Chittim's  stock  in  our  company." 
On  the  28th  of  June,  1805,  defendant  wired 
Chittim:  "Have  Sullivan  wire  his  St. 
Louis  bank  to  pay  us  twenty-nine  thousand 
dollars  on  receipt  of  mortgages  released  to 
Sullivan  &  Co.,  covering  forty-one  hundred 
fifty  cattle  in  Thornton  pasture.  This  will 
make  your  individual*  account  about  even  at 
this  office,  and  leave  you  owing  Kansas  City 
five  thousand  dollars,  maturing  July  17th, 
which  we  will  extend  for  you.  Answer." 
On  the  29th  of  June,  1895,  Sullivan  wired  de- 
fendant: "We  wrote  Boatmen's  Bank  to- 
day to  pay  you  $29,000  on  delivery  to  them 
of  proper  releases  of  Chittim  cattle."  On  the 
same  day  Sullivan  wrote  the  Boatmen's  Bank 
of  St.  Louis:  "The  Strahorn-Hutton-Evans 
Com.  Co.,  National  Stock  Yards,  Illinois,  will 
present  to  you  mortgage  and  releases  cover- 
ing 4,156  head  of  cattle  of  J.  M.  Chittim,  in 
Thornton  pasture,  Bee  county,  Texas;  and 
upon  delivery  to  you  of  mortgage,  releases, 
and  notes  of  J.  M.  Chittim,  covering  said 
mortgage,  you  will  please  pay  them  $29,000, 
and  charge  our  account  with  same.  Send  us 
all  papers  by  express  at  the  value  of  $10." 
On  the  same  day  Chittim  wrote  defendant: 
"Just  in  receipt  of  your  letter  and  statement. 
I  do  not  fully  understand.  I  owed  individ- 
ually $50,000  at  St.  Louis,  and  $25,000  K.  C. 
I  placed  $25,000  cash  your  office,  and  $5,- 

000  cash  K.  C,  and  total  of  $30,000 ;  and,  as 

1  have  never  got  all  sales  of  the  Chittim  and 
Lasater  cattle,  do  not  know  what  they 
amount  to.  I  wish  to  have  a  full  statement, 
as,  I  am  so  thick-headed,  unless  everything 
is  very  plain  I  cannot  understand  it.  I  wish 
you  would  please  itemize  each  transaction. 
I  see  $50.00,  one  time,  exchange  and  int.,  and 
the  total  acc't  shows  $36,868.58.  Please  let 
me  have  a  full  statement,  and  what  amount 
you  placed  at  K.  C,  and  that  amount  you  re- 
ceived from  Chittim  and  Lasater  cattle. 
You  speak  of  open  acc't.  Did  I  overdraw 
my  acc't?  If  so,  when  and  how  much? 
Hoping  you  will  not  find  it  too  much  to  get 
the  acc't  so  a  leather-head  can  understand  it. 
P.  S.  Sullivan  wired  $29,000  on  release  of 
mortgage  St.  Louis,  to-day.  Hoping  it  has 
all  been  released,  satisfactorily;  for  I  am 
paying  him  interest,  and  meant  to  stop  in- 
terest at  that  end  at  once."  On  the  29th  of 
June,  Evans,  defendant's  secretary,  applied 
to  the  Boatmen's  Bank,  and,  learning  that 
Sullivan's  letter  of  the  same  date  from  San 
Antonio  had  not  been  received  by  the  bank 
(which,  of  course,  it  had  not  been,  as  it  was 
only  mailed  at  San  Antonio  that  day),  tele- 
graphed Sullivan:  "Your  letter  to  Boat- 
men's Bank  not  received.  Instruct  them 
fully  by  mail  at  once."  Evans  called  later 
at  the  bank,  and  learned  that  Sullivan's  let- 
ter had  been  received,  but  was  not  fully  un- 
derstood, so  the  bank  would  not  pay  the 
money  without  further  directions.  There- 
upon, on  the  1st  of  July,  1895.  defendant 
telegraphed  Chittim:  "Sullivan's  instruc- 
tions to  their  bank  are  so  indefinite  that  they 
cannot  pay  us.  Have  Sullivan  instruct  them 
hnmediately,  and  you  wire  us  what  to  re- 
lease to  bank.  Answer  quickly."  On  the  1st 
of  July,  1895,  Sullivan  telegraphed  defend- 
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ant;     ''Present  papers  to  Boatmen's  Bank 
again.    Instructions  reached  them  by  thU 
time.     Indorse  Chittim 's  notes  to  us  without 
recourse."    On  the  same  day  defendant  tele- 
graphed Chittim :     "Sullivan  wants  us  to  in- 
dorse   your    notes    without    recourse.    We 
think  your  notes  should  be  canceled  before 
Sullivan  gets  them."    Chittim  tel^^|>hed 
defendant  on  the  same  day :     "Sullivan  wired 
bank  to  accept  release  of  twenty-five  hundred 
head  of  cattle  in  Thornton  pasture.    Deliver 
to  bank  mortgage,  release,  and  notes  covering 
them."     On  the  2d  of  July  the  Boatmen's 
Bank     telegraphed      Sullivan:     "Strahom- 
Ilutton-Evans  Co.  offer  release  for  twenty- 
five  hundred,  with  surrender  of  mortgage. 
Shall  we   accept?    Please  also   state  what 
amount  of  notes  we  are  to  get.     They  offer 
$30,000  canceled.     Decline  to  indorse  with* 
out  recourse  and  deliver  uncanceled."    On 
the  2d  July,  1895,  Sullivan  telegraphed  Boat- 
men's Bank :     "Observe  instructions  our  let- 
ter 29th  and  telegram  30th  regarding  pay- 
ment of   Strahorn-Hutton-Evans   Com.  Co., 
with  exception  that  mortgage  release  and 
notes  of  J.  M.  Chittim  shall  cover  twenty- 
five  hundred  head  of  cattle  in  Thornton  jpas- 
ture,  instead  of  forty-one  hundred  and  fifty 
head,  as  advised."     This  change  from  4,150 
to  2,500  head  of  cattle  was  made  because, 
while  the  mortgage  covered  4,150  head,  there 
were  only  2,500  nead  in  the  Thornton  pasture, 
and  Chittim  explained  to  Sullivan  that  he 
(Chittim)  owed  defendant  some  other  debt, 
and  defendant  might  not  want  to  release  all 
the  security ;  and,  as  the  2,500  head  of  cattle 
was  regarded  as  sufficient  security  to  Sulli- 
van, he  agreed  to  make  the  change  to  2.500 
head  from  the  4,150  head  as  originally  agreed 
upon  as  security  for  his  loan  to  Chittim. 
Defendant  still  refused  to  indorse  the  notes 
without  recourse  but  insisted  upon  canceling 
them,  and  the  Boatmen's  Bank  refused  to 
pay  the  money  unless  the  notes  ^ere  indorsed 
without  recourse.     On  the  3d  of  July  defend- 
dant  wired  Chittim:     "Please  see  Sullivan 
at  once  and  make  them  fix  matter."     Chit- 
tim was  not  in  San  Antonio  when  this  dis- 
patch reached  there,  but  Sullivan  replied  by 
wire  to  defendant :     "Chittim  out  of  the  city, 
but,  if  you  will  observe  instructions  vnrid 
you  by  Chittim  yesterday,  you  will  get  your 
money."    Upon  receipt  of  this  telegram,  de- 
fendant   wirecf    Sullivan  "Why    don't    you 
instruct  bank  to  accept  release  on  twenty- 
five  hundred  steers,  and  advise  us  how  many 
of  Chittim's  notes  you  want?     Please  wire 
them  immediately."    On  the  same  day  de- 
fendant wrote  Chittim:     "Up  to  this  hour, 
three  o'clock,  we  have  not  been  able  to  get  the 
boatmen's  Bank  to  pay  us  the  $29,000  which 
3'ou  advised  us  Sullivan  &  Co.  instructed  them 
to  pay.     When  we  went  to  see  the  Boatmen 'j 
Bank  Monday,  they  had  not  received  any  in- 
structions from  Sullivan  &  Co..  except  a  tele- 
irvam  which  was  so  indefinite  that  none  of 
us  could  understand  it.    Tuesday  the  Boat- 
men's Bank  received  a  let^ter  stating  that  we 
would  tui'n  over  to  them  a  released  mortga^ 
covering  4,516  cattle.     Later  in  the  day  they 
received  a  telegram  stating  to  accept  release 
on  2.500  head  of  cattle,  and  also  instructed 
the  Boatmen's  Bank  to  require  us  to  Indorse 
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your  notes  without  recourse.  Now,  the  ques- 
tion with  the  Boatmen's  Bank  is  what  notes 
to  indorse,  and  how  many.  We  wired  you  yes- 
terday, but  Sullivan  replies  that  you  are  out 
of  the  city,  and  that  they  cannot  do  anything 
towardspaying  us  the  money  until  you  re- 
turn. We  know  Sullivan  very  well,  a/nd 
firmly  believe  he  ?uw  misinetructed  his  8t. 
Louie  hank  here  in  order  to  make  interest  on 
your  money.  We  sincerely  hope,  for  your 
own  good  and  ours,  too,  that  you  will  never 
have  anything  more  to  do  with  Sullivan, 
when  the  business  ha^  to  come  through  our 
hands,  as  we  do  not  like  his  business  methods, 
and  we  are  afraid  to  deal  with  him.  We  are 
now  carrying  all  of  your  past-due  paper,  and 
are  feeling  the  weight.  Hope  you  will  re- 
ceive our  telegrams  to-day  or  to-morrow,  and 
will  make  Sullivan  ft  Co.  instruct  their  St. 
Louis  bank  to  pay  us  the  money."    On  the 

5  th  of  July  the  Boatmen's  Bank  paid  de- 
fendant $29,000,  and  received  from  it  Chit- 
tim's  notes  for  $50,000,  together  with  the 
mortgage  securing  the  same,  and  a  release  as 
to  2^600  head  of  cattle  in  favor  of  Sullivan 

6  Co.,  which  the  bank  forwarded  to  Sullivan 
&  Co.  Sullivan  &  Co.  had  done  business  with 
the  Boatmen's  Bank  for  about  fifteen  years, 
and  had  never  received  any  interest  on  their 
account  with  the  bank,  haa  never  overdrawn 
their  account,  and  at  the  times  herein  re- 
ferred to  had  a  balance  to  their  credit  in  the 
bank  of  something  over  $35,000.  Sullivan 
&  Co.  and  the  defendant  did  not  know  each 
other  at  all,  and  had  never  hsxl  any  previous 
business  dealings  with  each  other.  When 
Chittim  received  defendant's  letter,  he 
showed  it  to  Sullivan;  and  afterwards,  when 
Chittim  spoke  to  Mr.  Evans,  the  secretary  of 
the  defendant  company,  about  the  letter,  and 
told  him  he  had  shown  the  letter  to  Sullivan, 
^fr.  Evans  said  the  letter  was  intended  for 
Sullivan  to  see,  if  Chittim  chose  to  show  it 
to  him.  Sullivan  then  instituted  this  libel 
suit  against  defendant,  counting  upon  the 
italicized  portion  of  the  letter  of  July  3, 1895. 
The  defendant  answered,  admitting  the  writ- 
ing of  the  letter  to  Chittim,  and  pleading 
that  it  was  a  privileged  communication, 
written  by  it  in  good  faith,  believing  it  to  be 
true,  to  Chittim,  its  client  and  one  of  its 
stockholders.  The  reply  was  a  general  de- 
nial. Upon  the  trial  in  the  circuit  court  the 
evidence  for  the  plaintiff  disclosed  the  facts 
herein  set  forth.  At  the  close  of  the  plain- 
tiff's case  the  defendant  demurred  to  the  evi- 
dence on  the  grounds :  "  ( 1 )  Because,  under 
the  pleadings  and  evidence  in  the  case,  the 
plaintiff  is  not  entitled  to  recover;  (2)  be- 
cause the  letter  is  privileged;  (3)  because, 
the  letter  being  privileged,  there  is  no  evi- 
dence of  express  malice  offered."  The  court 
sustained  the  demurrer.  Plaintiff  took  a 
nonsuit,  with  leave,  which  being  overruled, 
the  plaintiff  appealed  to  this  court. 

Messrs.  Iivbke  Sc  Mvench  and  Charles 
IV.  Ocden,  for  appellant : 

While  a  portion  of  the  letter  of  July  3, 
1805,  ^Titten  by  the  defendant  to  J.  M.  Chit- 
tim, referred  to  a  business  transaction  in 
which  they  had  a  common  interest,  still  the 
court  erred  in  holding  that  the  portion  of 
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that  letter  which  is  made  the  basis  of  this  ac- 
tion is  privileged. 

In  making  a  communication  which  is  only 
privileged  by  reason  of  being  made  to  a  per- 
son interested  in  the  subject-matter  thereof, 
the  writer  must  be  careful  not  to  branch  out 
into  extraneous  matter  with  which  lie  is  not 
concerned. 

Newell,  Defamation,  Slander  ft  Libel,  p. 
532;  Odgers,  Libel  ft  Slander,  245;  Callahan 
V.  Ingram,  122  Mo.  355,  26  S.  W.  1020;  Ar- 
nold  V.  Sayings  Co,  76  Mo.  App.  159. 

He  must  also  be  careful  to  avoid  the  use  of 
exaggerated  expressions,  for  the  privilege 
may  be  lost  by  the  use  of  violent  langtiage 
when  it  is  clearly  uncalled  for. 

Newell,  Defamation,  Slander,  ft  Libel,  p. 
532,  and  cases  cited. 

Anyone  in  the  transaction  of  business  with 
another  has  the  right  to  use  language,  bona 
fide,  which  is  relevant  to  that  business,  and 
which  a  due  regard  to  that  business  makes 
necessary,  even  if  it  should  directly  or  by  its 
consequences  be  injurious  or  painful  to  an- 
other; and  this  is  the  principle  upon  which 
privileged  communications  rest;  but  defama- 
tory comments  upon  the  motives  and  conduct 
of  the  party  with  whom  he  is  dealing  do 
not  fall  within  this  rule. 

Tuson  v.  Evans,  12  Ad.  ft  El.  733. 

The  court  erred  in  instructing  the  jury, 
at  the  request  of  the  defendant,  that  there 
was  no  proof  of  express  malice. 

When  the  matter  complained  of  is  privi-. 
leged,  the  burden  of  proving  malice  lies  on 
the  plaintiff. 

Such  evidence  may  either  be  extrinsic,^ 
as  of  previous  ill  feeling  or  personal  hostil- 
ity between  the  parties,  threats,  rivalry, 
squabbles,  or  other  actions,  libels,  or  slan- 
ders, and  the  like,  or  intrinsic, — the  violence 
of  t^e  defendant's  language,  the  mode  and 
extent  of  its  publication,  etc. 

Newell,  Defamation,  Slander,  ft  Libel,  324. 

Malice,  express  and  implied,  are  the  same, 
the  only  difference  being  in  the  establishment 
of  it. 

Callahan  v.  Ingram,  122  Mo.  355,  26  S.  W. 
1020. 

Where  the  language  used,  though  taken  in 
connection  with  what  was  in  the  defendant's 
mind  at  the  time,  is  much  too  violent  for  the 
occasion  and  circumstances  to  which  it  ap- 
plied, or  utterly  beyond  and  disproportionate 
to  the  facts,  or  where  improper  motives  are 
unnecessarily  imputed,  there  is  evidence  of 
malice  to  go  to  the  jury. 

Newell,  Defamation,  Slander,  ft  Libel,  340, 
341. 

It  is  not  necessary,  to  render  an  act  ma- 
licious, that  the  party  be  actuated  by  a  feel- 
ing of  hatred  or  ill  will  towards  an  individ- 
ual, or  that  he  entertain  and  pursue  any  gen- 
eral bad  purpose  or  design. 

Co7n.  V.  Snelling,  15  Pick.  321. 

In  the  case  of  privil^ed  communications 
slight  evidence  of  malice  may  be  left  to  the 
jury. 

Fowlcs  V.  Bowen,  30  N.  Y.  20;  Lathrop  v. 
Hyde,  25  Wend.  448. 

Messrs.  J.  W.  Hamilton  and  D.  P.  Dyer 
for  respondent. 
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HK80OURI  SUPRBMB  COURT. 


Not,. 


Marsliall,  J.,  delivered  the  opinion  of  the 
eourt: 

In  the  trial  court  oounfiel  treated  the  let- 
ter as  libelous.  The  defendant  contended 
that  it  was  a  privileged  communication;  and 
the  plaintiff,  while  conceding  that  the  de- 
fendant had  a  right  to  write  in  harsh  or 
fault-finding  terms  to  Ghittim  about  the  busi- 
ness in  hand,  it  had  abused  its  privilege  by 
making  irrelevant  charges  against  the  plain- 
tiff, and  by  libeling  him,  when  there  was  no 
necessity,  in  the  nature  of  the  business  be- 
tween defendant  and  Ghittim,  to  imi>ute  evil 
motives  to  Sullivan,  or  to  charge  him  with 
dishonesty  or  fraud,  and  hence  the  privilege 
was  lost;  and,  furthermore,  that  there  was 
enough  prima  facie  evidence  of  express  mal- 
ice to  take  the  case  to  the  jury. 

"A  privileged  communication,"  says  New- 
ell on  Defamation,  Slander,  &  Libel,  2d  ed.,  p. 
888,  ''is  one  made  in  good  faith  upon  any  sub- 
ject-matter in  which  the  party  communicat- 
ing has  an  interest,  or  in  reference  to  which 
he  has,  or  honestly  believes  he  has,  a 
duty,  to  a  person  having  a  corresi)onding  in- 
terest or  auty,  and  which  contains  matter 
which,  without  the  occasion  upon  which  it  is 
made,  would  be  defamatory  and  actionable." 
Everv  defamatory  publication  prima  facie 
implies  malice,  but  where  a  communication 
is  made  in  good  faith  upon  any  subject-mat- 
ter in  which  the  communicant  has  an  inter- 
est, or  in  reference  to  which  he  has  a  duty, 
legal,  moral,  or  social,  to  a  person  having  a 
corresponding  interest  or  duty,  it  is  privi- 
leged, and  the  privilege  rebuts  the  presump- 
tion of  malice,  and  Uie  burden  of  proof  is 
cast  upon  the  plaintiff  to  prove  express  mal- 
ice. Newell,  Defamation,  Slander  &  Libel, 
pp.  389-391.  But  the  interest  must  be  com- 
mon to  both  parties, — the  person  communi- 
cating and  the  recipient  of  the  communica- 
tion, e.  g.  two  customers  of  the  same  bank, 
two  directors  of  the  same  company,  two  cred- 
itors of  the  same  debtor,  two  officers  of  the 
same  corps,  two  executors  or  trustees,  an  at- 
torney and  client,  etc.;  and,  to  fall  within 
the  privilege,  ''the  statement  must  be  such 
as  the  occasion  warrants,  and  must  be  made 
bona  fide  to  protect  the  private  interests  both 
of  the  speaker  and  of  the  person  addressed." 
Odgers,  Libel  &  Slander,  p.  234.  "So,  too,  in 
mflJcing  a  communication  which  is  only  privi- 
leged by  reason  of  its  being  made  to  a  person 
interested  in  the  subject-matter  thereof,  the 
defendant  must  be  careful  not  to  branch  out 
into  extraneous  matters,  with  which  such 
person  is  unconcerned.  The  privilege  only 
extends  to  that  portion  of  the  communication 
in  respect  of  which  the  parties  have  a  com- 
mon interest  or  duty.  The  defendant  must 
also  be  careful  to  avoid  the  use  of  exagger- 
ated expressions,  for  the  privilege  may  he 
lost  by  the  use  of  violent  language  when  it  is 
clearly  uncalled  for."  Id.  p.  239.  Or,  as 
was  said  in  Callahan  v.  Ingram,  122  Mo.  355, 
26  S.  W.  1020,  where  a  member  of  a  city 
council,  while  in  open  session,  spoke  of  the 
superintendent  of  streets,  against  whom  no 
charge  or  inquiry  was  pending,  as  a  "down- 
right thief,"  and,  when  sued  for  slander,  de- 
fended on  the  ground  of  privileged  communi- 
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cation:  "There  can  be  no  doubt,  on  proper 
occasion,  members  of  the  city  council  would 
be  protected  from  'responsibility  for  whatever 
is  said  by  them  which  is  pertinent  to  any  in- 
quiry or  investigation  pending  or  proposed 
before  them,'  but  no  further.  They  would 
become  'accountable  when  they  wander  from 
the  subject  in  hand  to  assail  others.'"  In 
7f»on  V.  Evans,  12  Ad.  &  El.  733,  it  ap- 
peared that  defendant  claimed  that  plaintiff 
owed  him  rent,  and  authorized  his  agent  to 
demand  it.  The  agent  reported  to  defendant 
that  plaintiff  denied  his  liability,  and  there- 
upon defendant  wrote  to  his  agent,  saying: 
"This  attempt  to  defraud  me  of  the  produce 
of  the  land  is  as  mean  as  it  is  dishonest" 
Plaintiff  sued  for  libel.  Defendant  pleaded 
privileged  communication.  The  trial  judge 
reserved  leave  to  move  to  enter  a  nonsuit,  but 
told  the  jury  that  the  publication  was  a  libel, 
and  tiiat  the  only  question  was  the  amount  of 
the  damages.  There  was  a  verdict  for  plain- 
tiff, and,  upon  the  decision  of  the  rule  re- 
served, Lbra  Denman,  Ch.  J.,  said:  "Some 
remark  from  the  defendant  on  the  refusal  to 
pay  the  rent  was  perfeeUv  justifiable,  be- 
cause his  entire  silence  might  have  been  con- 
strued into  an  acquiescence  in  that  refusal, 
and  so  might  have  prejudiced  his  case  upon 
any  future  claim;  and  the  defendant  would 
therefore  have  been  privileged  in  denying  the 
truth  of  the  plaintiff's  statement.  But,  up- 
on consideration,  we  are  of  opinion  that  the 
learned  judge  was  quite  right  in  oonsiderin;; 
the  language  actually  used  as  not  justified 
by  the  occasion.  Anyone,  in  the  transaction 
of  business  with  another,  has  a  right  to  use 
language,  bona  fide,  which  is  relevant  to  that 
business,  and  which  a  due  regard  to  his  own 
interest  makes  necessary,  even  if  it  should 
directly,  or  by  its  consequences,  be  injurious 
or  painful  to  another,  and  this  is  the  prin- 
ciple on  which  privileged  oommunicatioa 
rests :  but  defamatory  comments  on  the  mo- 
tives or  conduct  of  the  party  with  whom  he 
is  dealing  do  not  fall  within  that  rule.  It 
was  enough  for  the  defendant's  interest,  in 
the  present  ca.se,  to  deny  the  truth  of  the 
plaintiff's  assertion.  To  characterize  that 
assertion  as  an  attempt  to  defraud,  and  as 
mean  and  dishonest,  was  wholly  unneces- 
sary. This  case  therefore  was  properly  left 
to  the  jury,  and  there  will  be  no  rule." 

Applying  these  principles  to  the  case  at 
liar,  it  follows  that  the  trial  court  erred  in 
holding  that  the  portion  of  the  letter  of  July 
3d,  complained  of,  was  privileged.  The  occa- 
sion did  not  justify  the  terms  employed,  and 
they  were  wholly  unnecessary ;  and  thisistrae 
even  if  it  be  conceded  that  they  were  used  in 
respect  of  a  matter  of  common  interest  be- 
tween defendant  and  Chittim,  as  to  which  it 
is  quite  debatable.  The  record  shows  that 
defendant  was  advised  by  plaintiff  as  early 
as  June  24th  that  Chittim  had  secured  the 
money  from  him  to  pay  defendant  if  the  se- 
curities were  proper,  and  defendant  was  re- 
quested to  send  the  securities  to  plaintiff  at 
San  Antonio,  and  also  to  send  Chittim 'a 
stock  in  the  defendant  company  to  plaintiff* 
Defendant  on  the  26th  day  of  June  sent  the 
'  stock  to  plaintiff,  and  wrote  him  that  the 
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Chittim  notes  were  held  bY  defendant's  Kan- 
sas City  office,  and  that  plaintiff  would  hear 
from  there  by  due  course  of  mail.  But,  in- 
stead of  doing  so,  for  some  unexplained  rea- 
son, defendant,  two  days  later  (June  28 ), 
telegraphed  Chittim  to  haYe  SulliYan  wire 
his  St.  Louis  bank  to  pay  it  $29,000  on  re- 
ceipt of  mortgage,  rdeased  to  SulliYan  &  Co., 
ceYering  4,150  cattle  in  the  Thornton  pas- 
ture ;  stating  that  tiiis  would  make  Chittim's 
indiYidual  account  about  eYen  at  the  defend- 
ant's St.  Louis  office.  Complying  with  this 
request  for  a  change  of  the  original  arrange 
ment,  SulliYan  on  the  next  day  (July  29), 
wired  defendant  that  he  had  written  the 
Boatmen's  Bank  to  pay  it  $29,000  on  deliYery 
to  them  of  proper  releases  of  Chittim  catUe, 
and  did  actually  write  the  Boatmen's  Bank, 
directing  it  to  pay  defendant  $29,000  upon 
deliYery  to  it  of  mortgage,  releases,  and 
notes  of  Chittim  "coYering  said  mortgage" 
on  4,150  head  of  cattle  in  the  Thornton  pas- 
ture. On  the  1st  of  July  defendant's  secre- 
tary called  on  the  bank,  and  was  informed 
that  SuUiYan's  instructions  were  so  indefi- 
nite and  uncertain  the  money  could  not  he 
paid;  and  defendant  so  wired  Chittim,  and 
asked  him  to  haYe  SulliYan  instruct  the  bank 
immediately,  and  asking  what  Chittim 
wanted  released  to  the  bank.  On  the  same 
day  SulliYan  telegraphed  defendant  to  pre- 
sent the  papers  to  the  bank  again, and  added: 
"Indorse  Chittim's  notes  to  us  without  re- 
course." Instead  of  doing  this,  defendant  on 
the  same  day  telegraphed  Chittim  that  Sul- 
livan wanted  the  not^  indorsed  to  him  with- 
out recourse,  and  advised  Chittim  that  the 
"notes  should  be  canceled  before  Sullivan 
gets  them."  On  the  same  day  Chittim  tele- 
graphed defendant  that  Sullivan  had  in- 
structed the  bank  to  accept  release  of  2,500 
cattle  in  the  Thornton  pasture,  and  directed 
defendant  to  deliver  to  the  bank  "mortgage, 
release,  and  notes  covering  them."  Vjp  to 
this  time  4,150  head  of  cattle  had  been  spo- 
ken of,  and  this  is  the  first  time  a  release  of 
2,500  head  had  been  referred  to  in  the  corres- 
pondence; and  this  reduction  was  not  of  de- 
fendant's asking,  but  was  suggested  to  Sul- 
livan by  Chittim,  and  agreed  to  by  him,  so 
that  defendant  would  still  have  security  for 
any  other  debt  Chittim  owed  it,  although  in 
its  telegram  to  Chittim  of  June  28,  asking 
that  the  payment  be  made  in  St.  Louis  in- 
stead of  in  San  Antonio,  defendant  had  said 
the  mortgage  covered  4,150  head  of  cattle, 
and  that  $29,000  would  make  Chittim's  in- 
dividual account  about  even  at  the  St.  Louis 
office.  However,  instead  of  doing  as  Chit- 
tim directed  on  the  1st  of  July,  the  defend- 
ant on  the  2d  of  July  offered  the  Boatmen's 
Bank  to  release  2,500  head  of  cattle,  with 
surrender  of  mortgage  and  of  Chittim's  notes 
for  $30,000,  canceled,  and  declined  to  deliver 
to  the  bank  the  Chittim  notes  indorsed  with- 
out recourse,  as  directed  by  Sullivan's  tele- 
gram of  the  1st  of  July,  but  insisted  upon 
canceling  the  notes,  as  defendant  advised 
Chittim  by  telegraph,  on  the  1st  to  do. 
Right  here  it  will  be  observed  that  defendant 
was  itself  the  cause  of  the  money  not  being 
paid  on  that  day,  because  it  knew  that  Sulli< 
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van  had  furnished  Chittim  the  money  to  pa^ 
his  debt  to  defendant,  and  was  to  get  th^ 
securities  it  held,  and  the  whole  negotiation 
up  to  this  time  was  on  that  understanding; 
yet  defendant  arbitrarily,  and  without  any 
authority  from  Chittim,  but  in  the  face  of 
his  instructions  to  the  contrary,  and  of  his 
refusal  to  take  its  advice  to  cancel  the  notes 
before  Sullivan  got  them,  refused  to  indorse 
the  notes  without  recourse,  and  insisted  upon 
canceling  the  notes.  Upon  being  advised  by 
the  bank  of  this  claim  of  defendant,  Sullivan 
directed  the  bank  to  observe  his  instructions 
previously  given.  Thereupon,  on  the  3d  of 
July,  defendant,  without  disclosing  the  true 
reason  for  the  nonpayment,  telegraphed 
Chittim  to  have  Sullivan  fix  the  matter,  and, 
upon  receiving  a  reply  from  Sullivan  that 
Chittim  was  out  of  the  city,  but  that,  if  it 
would  observe  Chittim's  instructions  of  the 
2d  of  July,  it  would  get  its  money,  tele- 
graphed Sullivan  on  the  same  day  (July  3d) 
to  instruct  the  bank  te  accept  release  on  2,- 
500  head  of  steers,  and  asking  how  many  of 
Chittim's  notes  he  wanted.  Tliis,  too,  in  the 
face  of  Chittim's  telegram  te  it  on  July  1st 
telling  it  that  Sullivan  had  instructea  the 
bank  to  accept  a  release  of  2,500  cattle  upon 
his  delivering  te  the  bank  "mortgage,  release, 
and  notes  covering  them."  ft  is  incompre- 
hensible how  defendant  could  ask  Sullivan 
how  many  of  Chittim's  notes  he  wanted,  when 
it  knew  Sullivan  wsls  furnishing  the  money 
to  pay  the  $29,000  Chittim  owed  defendant, 
and  was  to  get  the  mortgage  and  all  the  notes 
it  covered.  It  will  be  o&erved,  however,  that 
defendant  did  not  tell  Sullivan  the  true  rea- 
son upon  which  the  bank  refused  te  pay  him 
the  money  on  the  day  before,  i.  e.,that  defend- 
ant would  not  indorse  the  notes  without  re- 
course, but  insisted  upon  canceling  them  be- 
fore Sullivan  got  them.  Thus,  it  appears 
that  the  defendant  itself  was  wholly  and  sole- 
ly the  cause  of  the  $29,000  not  being  paid  to 
it  before  the  3d  of  July.  Sullivan  and  Chit- 
tim and  the  bank  had  met  every  proper  re- 
?[ueet  of  defendant,  and  defendant  iteelf  re- 
used te  accept  the  money  on  the  2d  of  July, 
except  upon  terms  it  was  not  authorized  to 
impose,  and  which  were  nerfectly  absurd,  to 
wit,  that  the  notes,  whicn  were  te  be  Sulli- 
van's security,  should  be  canceled  before  he 
received  them.  Now,  it  was  in  the  light  of 
these  facte*  conditions,  and  circumstances 
that  the  defendant  wrote  the  letter  of  July 
3d  to  Chittim,  conteining  the  libelous  mat- 
ter complained  of  in  this  suit.  That  matter 
was  unnecessary  and  unjustifiable.  It  said : 
"We  wired  you  yesterday,  but  Sullivan  re- 
plies that  you  are  out  of  the  city,  and  that 
they  cannot  do  anything  towards  paying  us 
the*  money  until  you  return."  Sullivan's 
telegram  was  auite  different.  It  read: 
"Chittim  out  of  tne  city,  but,  if  you  will  ob- 
serve instructions  wired  you  by  Chittim  yes- 
terday, you  will  get  your  money."  Again 
this  fetter  said:  "We  know  Sullivan  very 
well"  (which  was  not  a  fact,  as  defendant 
and  Sullivan  were  not  acquainted,  and  never 
had  any  dealings  before) ,  "and  firmly  believe 
that  he  has  misinstructed  his  St.  Louis  bank 
here  in  order  to  make  interest  on  your 
money"  ( which  was  a  gratuiteus  imputetion 
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of  improper  and  evil  motivee  to  plaintiff, 
wholly  unwarranted,  in  view  of  the  tact  that 
defendant  was  informed  by  plaintiff's  tele- 
gram of  June  29  that  the  bank  was  instructed 
to  pay  it  $29,000  on  delivery  to  it  by  the  de- 
fendant of  proper  releases  of  the  Ghittim  cat- 
tle) .  Again  tiie  letter  proceeded:  "We  sin- 
cerely hope,  for  your  own  good,  and  ours,  too, 
that  you  will  never  have  anything  more  to 
do  with  Sullivan,  when  the  business  has  to 
come  through  our  hands,  as  we  know  his  busi- 
ness methods,  and  we  are  afraid  to  deal  with 
him,"  which,  as  Lord  Denman  said  in  Tuaon 
v.  Evana,  12  Ad.  &  £1.  733,  was  a  "defama- 
tory ooinment  on  the  motives  or  conduct"  of 
Sullivan;  for  which  there  was  no  provoca- 
tion or  foimdation  of  fact  in  anything  Sulli- 
van did  in  this  transaction,  or  is  shown  by 
the  record  in  this  case  to  have  ever  done.  On 
the  5th  of  July  defendant  indorsed  the  notes 
covered  by  the  deed  of  trust,  without  recourse, 
and  delivered  the  mortgage,  release  of  2,- 
600  cattle,  and  the  notes  to  the  bank,  and  re- 
ceived from  it  $29,000,  just  as  it  might  have 
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done  at  any  time  after  June  29,  and  cer- 
tainly at  any  time  alter  July  2.  If  it  had 
done  so,  there  never  would  have  been  any  oc- 
casion, as  there  never  was  any  excuse,  for 
the  letter  of  July  3,  ocnnplained  of  in  this 
case. 

Thus,  it  conclusively  appears,  not  only  that 
the  language  complained  of  was  libelous,  and 
was  not  privileged,  but  also  that  the  violence 
of  the  language  used,  and  the  improper  and 
evil  motivee  and  conduct  attributed  to  Sulli- 
van, afforded  sufficient  prima  facie  evidence 
of  actionable  malice  to  take  the  case  to  the 
Jury.  It  was  a  question  of  law  for  the  court 
whether  the  letter  was  a  privileged  communi- 
cation, but  malice  was  a  question  of  f aet  for 
the  jury,  if  there  was  any  evidence  whatever 
of  malice.  Kewell,  Defamation,  Slander  & 
Libel  2d  ed.  p.  392,  §  10;  Arnold  v.  Jewett, 
125  Mo.  241,  28  S.  W.  614. 

These  oancluaicms  result  in  reversing  and 
remanding  this  case.    It  is  so  ordered. 

All  concur. 
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SHOWING  the  Changes,  Progress,  and  Development  of  the  Law  during  the  Third  Quar* 
ter  of  the  Judicial  Year  Beginning  with  October  1,  1899.  Classified  as  Follows: 

I.  Public,  Ofpicia.l,  and  Statutort  MAiTBita. 

11.   CONTBACTUAL  AND  COMMBRCIAL  RBLATIOMS. 
III.    CoiiPOBATIONS  AND  ASSOCIATIONS. 

lY.  DoMBSTio  Uklations. 
Y.  FiDUCiAiiiBs  OB  Repbesbntatiyks. 
YI.  Torts  ;  Nbgligbncb  ;  Injuries. 
YIL  Pbopebty  Rights  ;  Liens  ;  Tbustb. 
YIIL  CiYiL  Remedies. 
IX.  Criminal  Law  and  Practice. 


I.  Public,  Official,  and  Statutory  Matters. 


Statutes. 

The  re-enaetment  of  a  state  statute  at- 
tempting to  regulate  the  lien  of  Federal 
court  judgments  is  held  imnecessary  to  make 
it  operative  after  Congress  has  authorized 
such  legislation,  although  when  the  act  was 
passed  it  was  ineffectual  for  want  of  state 
authority  over  Uie  subject.     (Iowa)     469. 

An  option  given  to  cities  incorporated  un- 
der special  charters,  to  adopt  the  provisions 
of  a  general  law,  is  held  not  to  make  that 
statute  violate  constitutional  provisions 
against  special  or  local  laws  amending  muni- 
cipal charters,  and  providing  that  laws  for 
such  purposes  must  be  general  and  uniform 
throughout  the  state.     (Wis.)     441. 

Public  money. 
An  attempt  by  the  legislature  to  appro- 
priate public  moneys  to  pay  a  pardoned  con- 
vict for  alleged  wrongful  imprisonment  is 
held  subject  to  constitutional  provisions  as 
to  appropriations  for  private  purposes,  and 
such  a  claim  is  held  not  to  be  one  which  the 
board  of  auditors  can  adjust     (Mich.)  117. 

Tawes. 

A  fire  tax  to  which  the  property  of  rail- 
road companies  is  subiect,  without  being  en- 
titled to  any  of  the  benefits  of  the  tfuc,  is 
held  unconstitutional.     (Kan.)     77. 

A  tax  on  contracts  of  insurance  made  with 
companies  not  authorized  to  do  business  in 
the  state,  which  is  based  on  the  premiums 
paid,  is  held  to  violate  the  constitutional  re- 
quirement of  uniformity.     (Kan.)   68. 

Under  a  constitutional  provision  authoriz- 
ing inheritance  taxes  upon  all  inheritances, 
etc.,  above  a  fixed  and  specified  sum,  but  pro- 
Tiding  that  the  tax  above  such  sum  may  be 
uniform  or  may  be  graded  or  progressive,  it 
is  held  that  a  statute  exempting  devises  of 
real  property  to  persons  and  corporations 
whose,  property  is  exempt  by  law  from  taxa- 
tion, and  which  allows  a  larger  exemption 
to  lineal  heirs  than  to  collaterals,  and  does 
not  lay  the  tax  on  the  excess  of  the  value  of 
the  property  received  above  a  uniform  ex- 
empted sum,  is  unconstitutional.  {Minn.) 
5£5. 
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lAcer^ae  tarn, 

A  license  tax  on  merchandise  brokers  is 
held  void  as  a  regulation  of  commerce  with 
respect  to  a  broker  engaged  in  selling  goods, 
which  are  not  in  the  state,  solely  l>y  sample, 
for  principals  who  are  in  other  states. 
(Va.)  583. 

An  ordinance  requiring  a  license  for  the 
use  by  merchants  of  trading  stamps  is  up- 
held as  a  license  for  the  purpose  of  raising 
revenue.     (Wash.)  205. 

AsseBaments, 

The  structure  of  an  elevated  railroad  is 
held  to  be  property  subject  to  assessment  for 
benefits  on  account  of  a  street  pavement. 
(111.)  624. 

A  published  notice  of  an  assessment  for  lo- 
cal improvements  which  fails  to  show  when, 
where,  or  before  whom  appearance  can  be 
made  to  contest  the  assessment,  is  insuffi- 
cient to  satisfy  the  constitutional  provision 
for  due  process  of  law.     (Ya.)  574. 

The  fact  that  an  ordinance  for  a  street  as- 
sessment did  not  affirmatively  show  that 
benefits  were  considered  is  held  insufficient 
to  require  an  injunction  against  the  assess- 
ment, when  it  is  established  that  the  benefits 
were  more  than  the  assessment,  and  it  does 
not  appear  that  the  burden  was  not  fairly 
apportioned.     (Ohio)  156. 

Eminent  domain. 
The  restriction  of  the  height  of  buildings 
adjacent  to  a  public  square,  made  by  statute 
for  the  purpose  of  promoting  the  bra^uty  and 
attractiveness  of  the  square  or  park  and  pre- 
vent interference  with  light  and  air,  is  held 
to  be  for  a  public  purpose  justifying  the  ex- 
penditure of  public  money  to  pay  oomfpensa- 
tion  for  inju^  to  property  rights,  thus  cre- 
ating an  easement  of  light,  air,  and  view 
annexed  to  the  park.     (Mass.)  314. 

Counties. 
An  obligation  imposed  by  statute  upon  a 
new  county  to  pay  bonds  of  the  county  out  of 
which  it  was  formed  is  held  to  be  in  the  na- 
ture of  a  specialty,  not  governed  by  the  ordi- 
nary statute  of  limitations  applying  to  con- 
tract obligations  or  liabilities  In  writing,  and 
55  865 
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tlie  limitation  period  is  held  to  begin  at  or 
after  the  date  of  the  imposition  of  the  obli- 
gation by  the  statute.  (C.  C.  App.  9th  C.) 
450. 

Local  self-government. 
A  statute  arbitrarily  establishing  a  high 
school  and  requiring  its  maintenance  by  the 
people  of  the  county  is  held  not  to  be  an  un- 
constitutional interference  with  the  right  of 
local  self-government.     (Kan.)  67. 

Courts. 
A  statute  empowering  the  court  to  fix 
maximum  water  rates,  on  petition  of  a  party 
aggrieved,  once  in  five  years,  is  held  consti- 
tutional on  the  ground  that  the  primary 
purpose  is  to  settle  existing  rights  of  parties 
in  relation  to  each  other,  although  it  sec- 
ondarily establishes  a  rate  for  all,  and  for 
che  future  as  well  as  the  past.     (Mass.)  319. 

Officers. 

The  right  of  a  woman  to  be  elected  prose- 
cuting attorney  is  denied  under  a  constitu- 
tional provision  that  officers  shall  be  chosen 
by  the  electors,  when  there  is  no  provision 
expressly  conferring  on  women  the  right  to 
hold  such  office.      (Mich.)   92. 

The  unconstitutionality  of  a  legislative  act 
is  held  not.  open  to  question  by  executive  of- 
ficers to  defeat  a  mandamus  to  conipel  their 
performance  of  ministerial  acts.     (La.)  512. 

A  tie  vote  for  justice  of  the  peace  is  held 
to  create  no  vacancy  which  can  be  filled  by 
appointment,  under  a  constitutional  provi- 
sion that  justices  shall  hold  over  until  their 
successors  are  elected  or  appointed  and  qual- 
ified.    (Mo.)  560. 

The  existence  of  a  vacancy  in  the  office  of 
senator,  requiring  the  election  of  a  new  in- 
cumbent is  held  to  be  a  question  which  the 
courts  cannot  decide  until  it  has  been  de- 
cided by  the  senate,  under  a  constitutional 
provision  making  the  senate  the  sole  judge 
of  the  qualification  and  election  of  its  mem- 
bers.    (Md.)  622. 

Elections. 

A  ballot  law  requiring  an  indorsement  by 
official  stamp  on  the  back  of  a  ballot,  and 
the  name  or  initials  of  the  judge  thereon,  is 
held  cons>titutiona1,  and  construed  so  as  to 
cause  the  rejection  of  a  ballot  which  is  de- 
fective in  cither  particular.  (Wyo.)  842. 

Leaving?  two  columns  of  an  official  ballot 
uncrossed  while  the  statute  requires  the 
voter  to  cross  out  all  groups  of  candidates 
except  one  is  held  to  render  the  entire  ballot 
invalid,  although  in  one  column  there  was 
but  a  single  name,  and  for  most  of  the  offices 
named  in  the  other  column  it  was  left  blank. 
(Mo.)  806. 

A  statute  relating  to  the  marking  of  bal- 
lots is  construed  and  applied  to  a  variety 
of  markings.  The  court  holds  that  certain 
merely  technical  variations  from  the  form  of 
mark  specified  do  not  vitiate  the  ballots, 
where  the  marks  were  evidently  made  in 
good  faith.      (S.  D.)  830. 

The  power  to  decide  between  candidates 
for  justice  of  the  p(*ace  who  have  an  equal 
number  of  votes,  though  a  stetute  attempts 
to  give  it,  is  held  to  be  contrary  to  a  consti- 
tutional provision  which  provides  for  the 
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election  of  such  justices,  without  making  any 
provision  for  decision  of  a  tie  vote  in  such 
cases,  though  a  provision  of  this  kind  is 
made  as  to  other  officers.     (Mo.)  551. 

Mun  icipalities. 

The  liability  of  a  municipal  corporation 
for  damages  sustained  by  a  person  in  enforc- 
ing an  unconstitutional  and  void  ordinance 
is  sustained.     (Ky.)  593. 

A  municipal  corporation  is  held  not  to  be 
liable  for  injury  to  a  person  struck  by  a  bi- 
cycle ridden  on  a  sidewalk  by  reason' of  its 
failure  to  enact  or  enforce  an  ordinance  pro- 
hibiting such  riding.     (Va.)  294. 

The  right  of  a  city  to  build  waterworks  of 
ite  own,  after  having  granted  a  franchise  to 
a  water  company  which  has  constructed  such 
works  and  is  supplying  water,  is  upheld 
where  the  franchise  granted  was  not  in  terms 
exclusive,  and  there  was  no  agreement,  ex- 
press or  implied,  to  prevent  the  city  from 
erectine  ite  own  works,  and  the  charter  pow- 
er of  the  city  to  construct,  or  authorize  oth- 
ers to  construct,  such  works,  is  held  not  to 
be  in  the  alternative.     (Wash.)  214. 

Hightcays. 

A  telephone  company  having  the  right  to 
string  wires  in  a  highway  is  held  entitled  to 
do  the  necessary  trimming  of  trees  therein 
without  giving  the  landowner  an  opportunity 
to  do  it,  but  being  answerable  for  any  un- 
necessary, improper,  or  excessive  cutting. 
(Mich.)  497. 

The  consent  of  a  municipality  is  held  not 
to  be  necessary  to  the  use  of  streete  by  tele- 
phone companies  under  a  stetute  which  ^ivea 
the  authority  in  general  terms,  without  re- 
quiring siich  permission.     (Mich.)    104. 

Bicycle  paths. 
The  esteblishment  of  bicycle  paths  by 
county  authorities,  and  the  use  of  a  portion 
of  a  public  highway  therefor,  are  held  to  be 
ratified  by  a  stetute  making  it  a.  misdemean- 
or to  drive  animals  or  vehicles  other  than 
bicycles  on  such  paths.     (Minn.)   144. 

Defective  bridge. 
The  mere  existence  of  a  defect  in  a  bridge 
for  two  or  three  days  is  held  insufficient  to 
constitute  constructive  notice  thereof  to  a 
city  under  a  stetute  making  the  city  liable 
for  such  defect  only  in  ease  of  knowledge  or 
notice  thereof.     (Mich.)  499. 

Ordinances. 

An  ordinance  prohibiting  any  livery  ste- 
bles  within  the  business  part  of  a  city,  ex- 
cept those  already  in  operation,  is  held  in- 
valid for  discrimination,  and  also  for  ex- 
cess of  authority,  where  the  stetute  provides 
for  the  regulation  of  stables,  but  not  for 
their  suppression.     (La.)  652. 

An  ordinance  making  it  unlawful  to  re- 
ceive intoxicating  liquors  within  a  munic- 
ipality notwithstending  the  fact  that  tliey 
had  been  lawfully  purchased  elsewhere  is 
hold  not  to  Ije  authorized  by  the  general  wel- 
fare clause  in  a  city  charter.     (Ga.)  366. 

An  ordinance  requiring  saloons  to  be 
closed  between  10  p.  K.  and  4  a.  h.,  and  on 
Sundays,  is  held  valid,  but  a  provision  re- 
quiring curtains  on  front  doors  and  windows 
to  be  removed  from  sunset  to  sunrise,  and 
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in^lring  it  a  misdemeanor  to  let  any  person  I  closing,    is    held    unreasonable    aad    Toid. 
in  or  out  of  the  saloon  dui'ing  the  hours  of'  (Tenn.)  278. 
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An  eightphour  law  applying  to  smelters  is 
held  unconstitutional  as  an  interference 
with  the  liberty  of  the  citizen,  and  his  right 
to  acquire  and  possess  property.  (Colo.) 
52. 

An  eight-hour  law  applicable  only  to  em- 
ployees of  the  state  or  of  some  municipality 
or  subdivision  of  the  state  is  held  valid. 
(Kan.)    380. 

A  statute  prohibiting  payment  of  the 
wages  of  employees  of  a  corporation  or  trust 
employing  ten  or  more  persons  in  anything 
but  lawful  money  is  held  void  as  a  depriva- 
tion of  property  without  due  process  of  law 
or  the  equal  protection  of  the  laws.  (Kan.) 
360. 

A  statute  requiring  corporations  to  pay 
wages  monthly,  and  in  default  thereof  giv- 
ing a  lien  for  the  wages  on  all  the  property 
of  the  corporation  superior  to  any  other  liens 
except  duly  recorded  mortgages  and  deeds 
of  trust,  and  also  giving  an  attorney's  fee 
in  case  of  suit,  with  the  right  to  attach  prop- 
erty, is  held  unconstitutional  because  of  the 
discrimination  against  corporations  and 
their  employees.     (Cal.)  338. 

A  statute  making  it  unlawful  to  screen 
coal  mined  at  quantity  rates  before  it  is 
'weighed  and  credited  to  the  employees  is 
held  constitutional,  where  it  leaves  the  par- 
ties free  to  contract  for  work  at  day  wages 
or  for  wages  based  on  the  amount  of  screened 
coal.     (Kan.)  71. 

Interstate  commerce. 
An  agent  who  collects  garments  and  sends 
them  to  another  state  to  a  laundry,  and  re- 
delivers them  to  their  owners  when  returned, 
is  held  not  to  be  engaged  in  interstate  com- 
merce because  the  transaction  is  not  com- 
mercial in  its  nature.     (Tenn.)  416. 

Public  contract. 
A  contract  for  a  garbage  crematory  is  held 
invalid  when  let  without  filing  any  plan  as 
required  by  a  city  charter,  and  upon  speci- 
fications so  indefinite  as  to  evade  the  statu- 
tory provisions  requiring  bids.     (Wis.)  686. 

Validity. 
A  contract  to  furnish  crushed  stone  to  a 
paving  contractor,  delivered  on  the  street, 
''in  such  quantities  as  may  be  desired,"  is 
held  not  to  bind  the  promisor  to  furnish  all 
that  was  needed  for  paving  that  street,  since 
the  contractor  was  not  bound  to  take  such 
quantity.     (Wis.)  427. 

Signature, 
A  signature  by  mark  is  held  sufficient  at 
common  law  without  any  attestation  by  a 
subscribing  witness.     (Wis.)  695. 

Considei'aiion. 
A  contract  between  merchants  to  close 
their  places  of  business  at  a  certain  hour 
each  day  is  held  to  rest  upon  a  sufficient  con- 
sideration, and  to  be  free  from  the  objection 
that  it  illegally  restrains  trade.  (Ky.)  287. 
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Duress, 
Threats  which  actually  put  a  person  in 
such  fear  as  to  make  him  incapable  of  exer- 
cising his  free  will  are  held  sufficient  to  con- 
stitute duress,  although  they  would  not  have 
such  an  effect  upon  a  person  of  ordinary 
firmness  and  courage.     (Wis.)  417. 

Mistake. 
A  mutual  mistake  in  pointing  out  bound- 
ary lines,  though  without  any  fraud  or  in- 
tentional misrepresentation,  is  held  to  jus- 
tify a  rescission,  where  the  vendee  gets  only 
half  of  the  quantity  and  less  than  half  the 
value  of  the  property  bargained  for. 
(Tenn.)  267. 

Ca/rriers. 

One  licensed  as  a  common  carrier  within 
a  city  is  held  liable  as  such  when  carrying 
goods  beyond  the  city  limits  under  an  agree- 
ment to  lake  them  to  a  certain  point,  with- 
out any  further  contract,  although  he  could 
not  hav6  been  compelled  to  carry  them  out- 
side the  city.     (Ky.)   383. 

A  ride  that  bieiggage  will  not  be  checked 
more  than  half  an  hour  before  train  time  is 
held  not  to  be  unreasonable  as  matter  of  law. 
(Wis.)  221. 

Hackmen  at  depot. 
Discrimination  by  a  railroad  company  be- 
tween hackmen  and  private  carriers  with  re- 
spect to  the  right  to  enter  the  depot  to  solicit 
business  from  passengers  is  held  lawful,  but 
discrimination  between  them  at  points  out- 
side the  depot  is  held  illegal.     (Minn.)  532. 

Banks. 

A  bank  receiving  for  collection  a  note  on 
which  it  is  an  indorser  is  held  to  have  no 
defense  on  account  of  its  own  failure  to  make 
presentment  and  demand.     (Ark.)   329. 

The  selection  by  a  bank  of  its  regular  cor- 
respondent for  an  agent  in  the  collection  of 
a  check  which  the  initial  bank  has  received 
for  collection  is  held  to  indicate  proper  care, 
(Tenn.)  270. 

Consignment. 

An  ordinary  consignment  of  goods  for  sale, 
retaining  title,  is  held  to  give  no  power 
to  the  consignee  to  pass  title  to  the  goods 
even  to  an  innocent  purchaser,  when  he  sells 
them  the  same  day  they  are  received  as  part 
of  his  entire  stock  and  business.  (Conn.) 
601. 

A  consignment  to  the  consignor's  order, 
where  the  bill  of  lading  with  draft  attached 
is  sent  to  a  bank  to  be  delivered  when  the 
draft  is  paid,  and  stipulates  that  it  must  be 
surrendered  in  order  to  obtain  the  delivery 
of  the  goods,  does  not  pass  title  to  them,  or 
entitle  the  person  for  whom  they  were  sent 
to  their  delivery  by  the  carrier  without  sur- 
rendering the  bill  of  lading!  although  the 
bank  refuses  to  surrender  it  to  him  or  ac- 
cept his  tender  of  the  amount  of  the  drafL 
(Md.)  124. 
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Covenant, 

A  covenant  by  grantors  in  a  deed  to  a  rail- 
road company,  agreeing  to  build  a  fence  or 
not  hold  the  company  responsible  for  dam- 
ages to  stock,  is  held  to  be  personal,  and  not 
to  run  with  the  land.     (Or.)  409. 

A  covenant  by  which  a  lessee  of  a  part  of 
a  railroad  right  of  way  for  warehouse  pur- 

5 OSes  agrees  to  save  the  lessor  harmless  from 
amages  or  claims  for  injury  to  property  on 
the  leased  premises  by  fires  set  b^  the  les- 
sor's engines,  when  there  is  a  stipulation 
that  the  covenant  shall  bind  the  assigns  of 
both  parties,  is  held  to  inure  to  the  benefit 
of  a  transferee  of  the  railroad  property  and 
of  the  lease.     (N.  D.)   149. 

InsuroAice, 

The  express  terms  of  a  certificate  of  mem- 
bership in  an  insurance  association  are  held 
to  prevail  over  by-laws,  where  the  certifi- 
cate denies  liability  for  suicide,  and  the  by- 
laws do  not  authorize  the  limitation.  (Wis.) 
681. 

The  protection  of  a  member  of  a  beneficial 
insurance  association  against  changes  and 
amendments  of  by-laws  is  made  in  a  Minne- 
sota case  where  a  change  was  made  by  which 
a  notice  of  assessmento  previously  required 
by  by-laws  was  made  unnecessary.  (Minn.) 
136. 

The  power  of  an  insurance  company  to 
grant  an  annuity  by  a  policy  which  is  not 
under  seal  or  in  the  form  of  a  deed  is  upheld 
under  a  charter  authorizing  it  to  "grant, 
purchase,  or  dispose  of  annuities."  (Md.) 
614. 

A  barber  is  held  not  to  be  engaged  in  a 
more  hazardous  occupation  at  the  time  of  an 
injury  received  while  hunting  rabbits  as  a 
mere  incident  of  his  daily  life,  and  not  for 
hire  or  profit.     (Kan.)  650.- 

A  policy  against  damage  by  cyclones,  tor- 
nadoes, and  wind  storms  is  held  not  to  cover 
damage  by  hail  accompanying  a  wind  storm, 
under  a  provision  excluding  aamage  by  hail 
or  lightning  and  various   kinds  of  damage 
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caused  by  wind,  unless  other  damage  ooeur. 
(C.  C.  App.  8th  C.)  308. 

An  insurance  br<^er  authorized  to  procure 
a  certain  amount  of  insurance  in  companies 
to  be  chosen  by  him  is  held  not  to  be  an  agent 
of  the  insurer  so  aa  to  bind  the  latter  with 
the  agent's  knowledge  of  other  insurance,  al- 
though he  is  allowed  a  commission  on  the 
business  by  the  recognized  agents  of  the  in- 
surer.    (C.  C.  App.  7th  C.)  450. 

An  oral  contract  by  an  agent  of  a  foreign 
insurance  company,  to  renew  a  policy  that 
he  had  issued,  is  held  to  be  within  his  au- 
thority to  make  insurance  and  deliver  pol- 
icies.    (N.  D.)   641. 

Credit  for  part  of  the  first  insurance  pre- 
mium extended  by  a  general  agent  of  a  for- 
eign company  is  held  binding  on  the  com- 
pany, though  a  provision  of  the  poliqy  there- 
after issued,  but  which  was  not  assented  to 
by  the  insured,  declared  that  the  policy 
should  not  be  valid  until  the  premium  was 
paid,  and  that  no  provision  of  the  contract 
should  be  waived  by  the  agent.  (Wash.) 
201. 

The  conflicting  decisions  are  reviewed  on 
the  question  of  the  effect  of  a  clause  in  an 
insurance  policy  requiring  suit  to  be  brought 
within  a  certain  time  after  a  firc)  and  it  is 
held  that  this  phrase  gives  the  stipulated 
time  for  suit  after  the  right  of  action  ac- 
crues.    (S.  G.)  696. 

Infant's  contract. 
An  infant  rescinding  a  contract  for  the 
purchase  of  a  bicycle,  and  attempting  to  re- 
cover back  instalments  paid,  is  held  to  ac- 
count for  the  value  of  the  use  of  the  bicycle 
and  its  deterioration  in  value  while  in  his 
possession.     (N.  Y.)  303. 

A  restoration  of  the  consideration  received 
by  an  infant  for  his  conveyance  of  land  is 
held  not  necessary  on  disaffirming  the  deed 
after  coming  of  age,  when  the  consideration 
is  no  longer  in  his  possession  or  control,  but 
has  been  dissipated  by  him  while  still  an  in- 
fant.    (Tex.)  326. 


III.  COBPORATIONS  AND  ASSOCIATIONS. 


See  also  aupra,  II. 

The  constitutional  prohibition  against  cre- 
ating a  corporation  by  special  act  is  held  vi- 
olated by  renewing  or  extending  the  term 
of  the  existence  of  corporations  which  have 
special  charters.     (Ind.)  480. 

A  foreign  insurance  company  is  held  en- 
titled to  a  license  without  regard  to  the  sim- 
ilarity of  its  name  to  that  of  a  domestic  cor- 
poration, when  it  has  complied  with  the  pro- 
visions of  the  statutes,  which  include  noth- 
ing on  that  subject,  aithough  the  statutes 
governing  domestic  corporations  provide  that 
a  name  applied  for  may  be  rejected  when  it 
is  too  similar  to  one  already  appropriated. 
(111.)  795. 

A  statute  providing  thai  certain  incorpo- 
rated associations  shall  each  appoint  one 
member  of  a  state  board  for  licensing  com- 
mission merchants  is  held  unconstitutional 
under  a  provision  prohibiting  the  grant  of 
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special  franchises  to  corporations  or  associ- 
ations.    (111.)   802. 

The  right  of  a  telephone  company  to  alien- 
ate the  permission  which  has  been  granted 
it  for  the  use  of  streets  is  held  not  to  de- 
pend on  the  consent  of  the  municipality, 
where  the  statute  authorizes  corporations  to 
alienate  their  property.     (Mich.)  87. 

State  hospital. 
A  state  hospital  is  held  not  to  be  liable  to 
an  action  for  damages  on  account  of  injuries 
sustained  by  an  inmate  from  negligence  or 
misconduct  of  tJbe  persons  in  charge.  (Va.) 
577. 

Railroad  commissioners. 
The  authority  of  railroad  commissioners 
to  order  a  station  house  or  depot  to  be  built 
is  held  to  be  conferred  by  a  statute  giving 
them  general  supervision  over  railroads,  and 
providing  that  they  shall  inform  the  com- 
pany of  the  improvemeofts  which  they  ad- 
judge to  be  prop^.     (8.  D.)  569. 
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8tookholdera, 

A  transfer  of  shares  of  stock  in  good  faith 

la  held  sufSdent  to  relieve  the  stockholders 

from  liability  as  such,  unless  prevented  by 

the  statutes  or  the  by-laws  of  the  company. 

(N.  Y.)  246. 

A  right  of  action  by  a  foreign  receiver 
a^inst  a  stockholder  in  a  foreign  corpora- 
tion is  sustained  on  the  grotrnd  that  the  li- 
ability is  contractual.     (N.  Y.)  725. 


DscisiONB.  809 

TosTS;  NBGLioaMOB;  iMJuaiift.) 

Receivers  are  denied  any  right  of  action 
to  enforce  liability  of  stockholders  for  debts 
of  the  corporation  on  the  ground  that  the 
fund  is  not  assets  of  the  company.  (Md.) 
617. 

The  right  of  a  stockholder  to  inspect  the 
books  of  the  corporation  is  sustained  on  con- 
dition that  it  ie  made  for  the  interests  of 
the  corporation.     (Wash.)  208. 


IV.  DOICESTIO  RXLATZONS. 


A  married  woman  authorized  by  a  court 
to  buy  and  convey  property  as  a  feme  sole 
is  held  to  have  no  power  to  convey  realty  in 
another  state,  to  which  she  removes,  without 
the  joinder  of  her  husband  in  the  deed,  where 
such  joinder  is  necessary  by  the  laws  of 
that  state  on  a  conveyance  of  property  by  i 
married  woman.     (Fla.)  u08. 

Conirtict  to  marry, 
A  contract  to  marry  ia  held  not  to  be  with- 
in the  statute  of  frauds.     (Md.)  384. 

Breach  of  promise  of  marriage. 
A  man  is  neld  to  be  justihed  in  breaking 
a  contract  of  marriage  when,  after  it  was 
made,  he  developed  a  grave  malady  which 
would  make  his  marriage  dangerous  to  his 
life  or  health.     (Va.)  581. 

Divoroe, 

Mere  payment  of  an  allowance  to  a  wife 
under  an  order  of  court  is  held  insufficient 
to  prevent  a  divorce  for  aesertion  with  entire 
neglect  of  duty.     (Conn.)  750. 

A  divorce  granted  on  substituted  service 
of  process  in  another  statb  where  complain- 
ant is  domiciled  is  held  entitled  to  recogni- 
tion by  interstate  comity,  where  actual  no- 


tice of  the  pendency  of  the  suit  was  given  to 
defendant,  and  the  ground  of  the  divorce  was 
one  which  the  public  policy  of  the  forum  rec- 
ognized.    (N.  J.)  546. 

Alienation  of  affections. 
The  alienation  of  a  husband's  affections 
from  his  wife  by  another  woman  is  held  to 
create  no  right  of  action  in  favor  of  the  wife, 
if  it  is  unaccompanied  by  adultery.  (Mass.) 
310. 

Infante. 
A  mother  given  by  divorce  decree  the  care 
and  custody  of  a  child,  while  no  provision  is 
made  for  its  support,  «b  held  to  have  no 
right  of  action  for  injuries  to  the  child,  as 
the  duty  of  supporting  it  still  rests  on  the 
husband.     (Mo.)  391. 

A  girl  seventeen  years  of  age  is  released 
from  a  convent  by  habeas  corpus,  notwith- 
standing that  she  was  received  there  on  tiie 
supposition  that  her  parents  had  consented, 
and  is  not  restrained  of  her  liberty,  but  re- 
mains there  by  choice,  since  a  minor  has  no 
right  to  choose  any  other  domieil  than  that 
of  her  jparents.  (La.)  656. 
As  to  infant's  contract^  see  eupra,  H. 


V.  FlDUOIABISS  OB  RXPBESENTATiyBS. 


The  withholding  of  commissions  from  an 
executor  on  account  of  his  failure  to  give 
proper  care  to  the  estate  is  held  to  be  with- 
in the  discretion  of  the  surrogate,  notwith- 
standing a  statute  saying  that  he  "must 
allow"  certain  commissions  on  settlement  of 
an  executor's  accoimt.     (N.  Y.)  721. 

An  attorney*  employed  by  an  association  to 

Erocure  the  discharge  of  receivers  is  held  to 
a  precluded  from  recovering  for  his  services 


in  the  matter,  when  he  has  at  the  same  time 
been  engaged  and  paid  by  one  of  the  receiv- 
ers, who  was  adversely  interested. (111.)  792. 
A  subagent  intrusted  with  the  collection 
of  a  debt  is  held  to  have  no  right  to  apply 
the  funds  collected  to  the  payment  of  a 
claim  held  by  him  against  the  principal 
agent,  or  in  any  way  divert  the  funds  from 
speedy  transmission  to  the  real  owner. 
(Minn.)  529. 


VI.  TOBTS;     NmJOCNGB;     IirjUBIBS. 


yuieance. 

No  notice  or  request  to  remove  a  building 
encroaching  on  a  street  is  held  necessary  be- 
fore action  to  abate  it  as  a  nuisance,  brought 
against  the  person  who  erected  it  with  con- 
structive notice  of  the  street  boundary,  al- 
though such  person  was  only  a  lessee  of  the 
premises,  and  acted  in  good  faith,  believing 
the  building  was  entirely  on  private  groimd. 
(Ind.)     487. 

Notice  to  the  original  wrongdoer  is  held 
not  to  be  necessary  to  create  a  liability  for 
the  injury  caused  by  a  structure  made  by 
him,  although  the  owner  of  the  property 

47  L.R.A. 


injured  acquired  it  after  the  structure  was 
made.     (Md.)     127. 

TAhel. 

The  privilege,  if  any,  in  writing  a  letter 
to  a  debtor,  complaining  of  the  nonpayment 
of  the  debt  by  a  third  person  through  a  bank, 
is  held  not  to  extend  to  the  imputation  of 
evil  motives  and  dishonesty.     (Mo.)     859. 

Exceeding  the  privilege  of  a  communica- 
tion is  held  not  to  defeat  the  privilege,  but 
to  be  material  only  as  bearing  on  the  ques- 
tion of  malice.     (Iowa)     483. 
See  also  infra,  IX. 
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RisuMfi  or  Dbcisionb. 
(ToBTS ;  Nbguosngk  ;  Ikjubibb.) 


Trenpasa  "by  ammaU. 
Under  a  statute  requiring  premises  to  be 
inclosed  with  a  lawful  fence  in  order  to  en- 
title the  owner  to  recover  for  trespass  by 
animals  thereon,  it  is  held  that  an  owner  of 
animals  is  liable  for  the  trespass  of  his  ani- 
mals on  unfenced  lands  if  they  were  there, 
not  merely  by  reason  of  his  negligence,  but 
because  he  turned  them  thereon.     (Va.)  588. 

Blasting, 
One  who  fires  a  blast  upon  his  own  land, 
whereby  a  piece  of  wood  is  thrown  which 
injures  a  person  lawfully  traveling  on  a 
highway,  is  held  liable  as  a  trespasser,  al- 
though the  blast  was  fired  for  a  lawful  pur- 
pose and  without  negligence  or  want  of  skill. 
(N.Y.)   716. 

Ewplosion  of  gas. 
Explosion  of  gas  in  a  house  supplied  with 
a  low-pressure  current  is  held  not  to  make 
the  gas  company  liable,  when  it  was  caused 
by  the  blunaering  act  of  an  employee  of  an- 
other company  who  br<^e  into  a  plank  box 
containing  the  by-pass  by  which  a  high-prea- 
sure  line  was  connected  therewith,  and  made 
the  connection.     (Pa.)     790. 

"Segligenoe, 

The  rule  that  one  whose  negligence  in  con- 
junction with  some  other  cause,  both  operat- 
ing proximately,  and  either  of  which  was 
sufficient  to  cause  injury,  is  responaible  for 
the  damage,  is  applied  to  a  defective  railing 
on  a  bridge,  which  was  broken  by  a  team 
when  frightened  by  lightning.     (Iowa)  480. 

A  person  who  resists  a  gateman's  efforts 
to  save  him  by  removing  him  from  a  danger- 
ous position  near  a  railroad  track  as  a  train 
approaches  is  denied  a  right  of  action  against 
the  railroad  company  for  being  thrown  down 
in  the  tussel,  and  having  his  1^  cut  off  by 
the  train.     (Pa.)   788. 

Starting  a  back  fire  to  protect  one's  prop- 
erty from  a  prairie  fire  is  held  not  to  be 
negligence,  if  done  with  proper  care,  and  not 
to  be  the  proximate  cause  off  loss  which 
would  in  any  event  have  resulted  from  the 
original  fire.     (N.  D.)  646. 

Contributory  negligence  is  held  to  be  no 
defense  to  a  cause  of  action  under  a  statute 
which  imposes  an  absolute  liability,  as  one 
charging  railroad  companies  with  liability 
for  fires.     (Me.)     82. 

Fright. 

A  right  of  action  for  physical  injury  re- 
sulting from  mere  fright  is  again  upheld 
where  a  wrongful  act  or  omission  was  deemed 
the  proximate  cause  of  the  injury,  and  the 
injurv  ought  to  have  been  foreseen.  (Tex.) 
326.  " 

But  in  another  case  the  rule  that  no  re- 
covery can  be  had  for  fright  is  held  to  apply, 
although  the  negligence  was  gross  and  the 
party  in  fault  ought  to  have  known  that  the 
result  would  follow.     (Mass.)     323. 

Negligence  of  carrier. 
The  theft  of  diamond  rings  from  the  finger 
of  a  woman  while  asleep  in  a  sleeping  car  is 
held  to  give  a  right  of  action  against  the 
sleeping-car  company,  if  it  resulted  from  the 
failure  to  use  proper  care  in  guarding  her 
and  her  property.  (Ky.)  286. 
47  L.  R.  A. 


The  shooting  of  a  passenger  during  a  quar- 
rel with  other  passengers  which  grew  out  of 
a  game  of  cards  is  held  to  create  no  right  of 
action  against  the  carrier,  in  the  absence  of 
evidence  that  the  injury  could  have  been 
prevented  after  knowledge  of  the  danger,  al- 
though the  game  was  allowed  in  violation  of 
the  rules.     (Md.)     120. 

Injury  to  servant. 

The  completed  part  of  a  tunnel  through 
which  men  go  to  continue  the  work  is  held 
to  be  an  appliance,  means,  or  place  which 
the  master  must  make  safe,  so  that  the  serv- 
ant does  not  assume  the  risks  of  its  caving 
in.     (Cal.)     697. 

A  person  who  enters  the  employ  of  another 
is  held  to  assume  all  the  riucs  usually  in- 
cident to  the  employment,  including  those 
which  it  is  a  part  of  his  duty  to  taKe  knowl- 
edge of  by  observation.  This  applies  to  the 
use  of  a  machine  from  which  a  bolt  is  mies- 
ing,  and  the  defect  in  whi<^  is  obvious. 
(N.  J.)     147. 

The  maxim  Volenti  nan  fit  injuria  is  held 
applicable  to  a  case  of  injury  to  a  servant 
wheeling  coal  on  a  runway  not  protected  by 
guards,  although  a  statute  makes  the  em- 
ployer liable  for  injuries  from  defects  in  the 
ways,  works,  or  machinery.     (Mass.)  161. 

A  boy  who  has  had  two  years'  experience 
in  riding  oolts  is  held  chargeable  with  the 
risk  of  the  sufficiency  of  a  stirrup  strap, 
when,  after  complaining  of  its  insufficiency 
and  seeing  it  tested  and  being  told  that  it 
is  sufficient,  he  becomes  satisfied  that  it  is 
so,  and  proceeds  to  use  it.     (Mass.)  107. 

The  use  of  compressed  air  in  tiie  construc- 
tion of  a  tunnel  i  is  held,  under  the  law  of 
Canada,  not  to  create  a  liability  as  absolute 
insurer  of  the  machinery,  appliances,  and 
system  adopted,  but  the  employer's  duty  in 
this  respect  is  held  to  be  satisfied  by  employ- 
ing competent  superintendents  and  work- 
men, and  authorizing  them  to  procure  all 
necessary  machinery  and  appliances. 
(Mich.)     112. 

Injury  by  servant, 
A  locomotive  engineer  is  held  to  be  acting 
in  the  exercise  of  his  authority  when  eject- 
ing a  trespasser  from  the  footboard  of  the 
engine,  irrespective  of  any  interference  by 
the  latter  with  the  manipulation  of  the 
machinery.     (Tex.)  282. 

Injury  on  highway. 

A  white  cloth  hay-cap,  tied  at  the  comers 
to  stakes  in  the  ground,  is  held  to  be  a  nui- 
sance which  will  create  a  liability  for 
frightening  a  horse,  when  it  is  maintained  in 
a  highway  at  such  a  place  as  to  be  likely  to 
frighten  horses  that  are  ordinarily  gentle. 
(Me.)  762. 

Bicycles  are  held  not  to  be  within  the 
meaning  of  an  ordinance  giving  vehicles  a 
right  of  way  upon  street  railway  tracks  in 
the  direction  in  which  the  cars  usually  run 
over  vehicles  running  in  the  opposite  direc- 
tion, and,  in  an  open,  unobstructed  highway 
it  is  held  that  the  driver  of  a  cart  need  not 
turn  out  to  one  side  in  order  to  give  the  right 
of  way  to  a  bi<7clist.     (Pa.)  289. 


'R&&UH±  OF  Dkoisujnm. 
(Pbofbrtt  Bzohtb;  Liens;  TBusrb.   Ciyil  Rbv  isDias.) 
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VIL  Pbopebtt    Rights;    Liens;    Tecsts. 


Deeda. 

The  destruction  of  an  unrecorded  deed, 
and  a  new  conveyance  at  the  grantee's  re- 
quest,  by  the  grantor,  to  a  third  person,  is 
held  to  convey  an  equitable  interest,  and  not 
a  legal  interest     (N.  D.)  637. 

A  reservation  in  a  deed  of  land  on  one  side 
of  a  river  of  a  right  to  build  a  dam  against 
it,  with  the  accompanying  right  of  flowage. 
and  also  of  an  acre  of  land  near  the  end  of 
the  dam,  although  containing  no  words  of 
inheritance,  is  held  to  give  the  grantor  ease- 
ments appurtenant  to,  and  not  in  gross,  and 
a  fee  simple  in  the  land,  instead  of  a  mere 
license.     (N.  H«)  226. 

Mines. 
A  lessee  of  an  undivided  interest  in  a  mine 
is  held  entitled  to  maintain  an  action  for 
damages  against  the  owner  of  the  remaining 
interest,  who  excludes  him  from  the  mine. 
(Nev.)  540. 

NaturiU  gas. 
A  statute  prohibiting  the  escape  of  natural 
gas  from  wells  into  the  open  air  is  held  con- 
stitutional, and  an  action  by  the  state  for  an 
injunction  to  prevent  it  is  sustained  on  the 
ground  that  it  is  a  nuisance.     (Ind.)     627. 

Mortgage. 
A  mortgage  of  a  stock  of  goods  authorizing 
a  mortgagor  to  sell  for  the  benefit  of  the 
mortgagee  and  account  to  him  for  the  pro- 
ceeds of  the  sales,  though  authorizing  him 
to  sell  on  credit  of  thirty  days  and  to  draw 
his  living  expenses  out  of  the  proceeds,  is 
held  valid.     (Mont)  400. 


Redemption  from  mortgage. 

The  balance  of  a  mortgage  debt  when  the 
land  is  sold  for  less  is  held  not  to  be  a  *' lawful 
charge"  which  must  be  included  in  the 
amount  to  be  paid  on  redemption,  where  the 
statute  provides  for  paying  the  purchase 
price  and  all  "lawful  charges."  (Fla.) 
742. 

Damage  by  eminent  domain. 

The  meaning  of  the  word  "damaged"  in  a 
constitutional  provision  requiring  com- 
pensation lor  property  damaged  for  public 
uses  is  discussed  at  length  in  a  case  which 
denies  that  the  depreciation  in  the  value  of 

Property  by  noise,  smoke,  and  cinders  caused 
y    a    railroad    constitutes    such    damage. 
(Ga.)  755. 

lAens. 
A  mechanic's  lien  on  the  buildings  of  a 
state  university  is  denied  Jn  the  groimd  that 
the  property  is  public.     (.Va.)  284. 

The  enrichment  of  the  soil  and  beautify- 
ing of  ground,  including;  the  construction  of 
a  rustic  bridge  of  little  importance,  are  held 
insufficient  to  give  a  mechanic's  lien  under 
a  statute  authorizing  it  for  a  hou^e,  fixtures, 
machinery,  "or  improvements  made"  on 
land.     (Tenn.)  273. 

Trust. 
A  general  deposit  by  an  administrator  of 
moneys  of  the  estate  in  a  bank  owned  by  him 
is  held  to  destroy  the  identity  of  the  fund  as 
a  trust  fund,  if  ajiy  money  is  afterwards 
checked  out  of  lAie  bank,  although  there  is 
more  than  the  amount  of  the  deposit  left 
therein  when  it  becomes  insolvent  (Or.) 
265. 


VIII.  Civil    Remedies. 


Batisfa^jtion. 
Judgment  against  a  solvent  garnishee,  al- 
though not  collected^  is  held  to  be  a  satis- 
faction of  the  claim  for  the  amount  thereof 
against  the  original  debtor,  who  cannot  be 
compelled  to  t&e  the  judgment  instead  of 
having  credit  therefor  on  his  own  claim. 
(Iowa)  131. 

Judge. 
A  judge  is  held  to  be  disqualified  from  try- 
ing a  case  in  which  the  plaintiff  is  a  corpora- 
tion of  which  his  wife  is  a  shareholder,  al- 
though there  is  no  statutory  provision  to 
that  effect     (S.  D.)  413. 

Damages. 
The  pollution  of  the  water   of  a  stream 
used  for  a  paper  mill  is  held  to  be  an  ele- 
ment of  consequential  damages  caused  by  the 
operation  of  a  railroad.     (Pa.)  782. 
See  also  supra,  VII. 

Evidence, 

A  man's  declarations  as  to  facts  of  his  own 
history  and  pedigree  are  held  provable  for 
the  purpose  of  identification  in  an  action  aft- 
er his  aeath  to  recover  the  proeeeds  of  his 
estate,  which  has  been  escheated.  (Or.) 
548. 

Parol  evidence  that  a  grantor  agreed  that 
47  L.  R.  A. 


he  should  have  no  passway  over  the  land  con- 
veyed is  held  admissible  to  rebut  the  im- 
plied reservation  of  an  easement  of  necessity. 
(Ky.)  79. 

Photographs  calculated  to  arouse  sym- 
pathy or  indignation  of  the  jury  should  be 
excluded  when  not  substantially  necessary 
or  instructive  to  show  material  facts  or  con- 
ditions.    (Wis.)  691. 

An  application  to  have  plaintiff  required 
to  submit  to  have  his  neck  photographed  by 
the  use  of  the  X-rays  is  denied  during  the 
progress  of  the  trial,  on  the  ground  that  the 
application  is  not  made  in  time,  and  also 
because  it  is  not  shown  that  the  person  by 
whom  it  is  proposed  to  have  the  photograph 
taken  has  the  necessary  skill  or  experience 
to  apply  the  rays  without  injury  to  the  per- 
son.    (Minn.)   141. 

Physical  exa/mination. 
An  action  by  a  father  for  the  loss  of  the 
services  of  his  minor  daughter,  occasioned 
by  personal  injuries,  should  not  be  dismissed 
because  she,  after  reaching  her  majority,  re- 
fused to  obey  an  order  of  the  court  in  which 
the  action  was  pending,  requiring  her  to  sub- 
mit to  a  physical  examination  of  her  person 
by  a  physician.     (Ga.)  486. 
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872  lifcsuMB  OF 

(CBiMiNAii  Law 

Preaumption, 
The  court  refuses  to  presume  that  the  law 
merchant  as  to  the  protest  of  a  draft  pre- 
vails in  Asiatic  Turkey.     (Mass.)     495. 

Action  for  conspiracy. 
An  action  on  the  case  for  conspiracy  is 
held  not  maintainable  by  a  general  creditor 
against  those  who  combine  to  remove  the 
debtor's  property  beyond  the  reach  of  his 
claim.     (Wis.)  433. 

Recovering  monev  paid. 
The  right  to  recover  badk  money  paid  on 
an  assessment  for  a  street  improvement,  on 
the  ground  that  the  improvement  was  not 
completed  and  the  property  assessed  was  not 
benefited,  is  denied  where  it  does  not  appear 
that  all  the  money  collected  on  the  assess- 
ment was  not  honestly  expended  on  the  work 
of  the  improvement  that  was  done.  (Minn.) 
637. 

Injunction. 

A  very  remarkable  attempt  to  obtain  an 
injunction  against  the  removal  of  a  building 
from  a  town,  on  the  ground  that  it  would 
so  diminish  the  taxable  property  in  the  town 
as  to  make  it  diflScuIt  for  the  town  to  pay  its 
indebtedness,  and  that  it  would  throw  an 
excessive  burden  of  taxation  on  the  remain- 
ing taxpayers,  was  unsuccessful.  (S.  D.) 
572. 

An  injunction  to  protect  purely  political 
rights,  such  as  those  of  citizens  as  voters,  Is 
declared  to  be  in  excess  of  equity  jurisdic- 
tion.    (Mo.)  393. 

Oamiahtnent. 

An  officer  who  has  collected  money  by 
ffamishment  is  held  not  to  be  liable  for  pay- 
ing it  over  to  the  creditor  after  notice  that 
the  title  to  the  fund  had  been  assigned  by  the 
debtor  before  the  garnishment  was  levied, 
where  the  garnishee  acknowledged  that  it 
owed  the  fund  and  paid  it  over  as  the  prop- 
erty of  the  debtor.     (Mont.)  737. 

Garnishment  against  an  executor  to  reach 
a  debt  of  the  dec^ent  before  a  decree  for  the 
distribution  of  the  assets  in  his  hands  is  de- 


Dbcisions. 

AND  PB ACTIOS.) 

nied  where  there  is  no  statutory  permission 
therefor.     (Mich.)  345. 

Specific  performance. 

A  decree  for  the  specific  performance  of  a 
contract  is  denied  for  the  lack  of  definiteness 
and  certainty  of  its  provisions,  where  it 
called  for  the  opening  and  development  of 
mining  property,  the  building  of  a  mill,  etc., 
and  also  because  the  decree  would  involve 
the  supervision  of  a  long  series  of  acts  in- 
volving special  knowledge  and  skill.  (Cal.) 
334. 

NetD  trial. 

Inadequacy  of  damages  is  held  to  be  one 
of  the  grounds  for  which  a  verdict  may  be 
set  aside  and  a  new  trial  ordered.  (N.  C.) 
33. 

Attack  on  probate. 

The  probate  of  a  will  is  held  not  subject 
to  collateral  attack  years  afterwards  by  a 
proceeding  to  annul  it,  merely  because  one 
of  the  two  witnesses  was  disqualified  by  rea- 
son of  interest.     (111.)  798. 

Pendency  of  other  »uit. 
The  pendency  of  proceedings  in  admiralty 
for  limitation  of  liability  of  shipowners,  and 
an  injunction  against  further  proceedings  in 
the  state  court  in  an  action  for  damages 
against  them  with  other  defendants  as  joint 
tortfeasors,  are  held  no  bar  to  further  prose- 
cution of  the  action  against  the  remaining 
defendants.     (Cal.)  467. 

Limitation  in  contract, 
A  contract  limitaton  of  the  time  for  bring- 
ing an  action  on  an  insurance  policy  is  held 
not  to  be  subject  to  a  provision  of  the  gen- 
eral statute  of  limitations  to  the  effect  that 
a  new  suit  brought  after  the  failure  of  a 
previous  one  shall  be  deemed  a  continuation 
thereof.     (Iowa)  709. 

Laches. 
Eight  years'  unexplained  delay  in  prose- 
cuting suits  for  taxes,  when  the  statute 
would  have  barred  the  taxes  except  for  the 
suits,  is  held  to  defeat  the  lien  for  the  taxes. 
(Tenn.)  275. 


IX.  C^BiMiNAL  Law  and  Practice. 


Bail  pending  appeal  is  allowed  in  extraor- 
dinary circumstances  on  account  of  the  dan- 
ger to  the  health  of  the  prisoner.  (Cal.)  466. 

Attempt. 
The  necessity  of  something  more  than  mere 
preparation  to  constitute  an  attempt  to  com- 
mit a  crime  is  emphasized  by  holding  no  at- 
tempt was  made  wnere  one  had  provided  him- 
self with  revolver  and  slippers,  and  had  gone 
9  miles  towards  the  place  where  he  intended 
to  break  and  enter  a  awelling  house,  and  then 
met  a  confederate,  loaded  his  revolver,  and 
procured  chloroform,  but  was  prevented  from 
committing  the  crime  by  being  arrested. 
(Mich.)  108. 

Confidence  game. 
On  an  indictment  for  attempting  to  obtain 
money  by  a  confidence  game  by  selling  a  gold 
brick,  it  is  held  that  no  conviction  can  be 
had  where  the  proof  is  that  the  money  was 
actually  obtained,  although  it  was  obtained 
in  a  different  county  from  that  where  the 
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representations  were  made  and  the  prosecu- 
tion had.     (111.)  731. 

Libel, 
The  privilege  to  publish  charges  against  a 
candidate  for  the  office  of  judge  is  held  to  be 
limited  to  publications  within  the  judicial  dis- 
trict for  which  he  is  to  be  elected.  (lovi-a)  223. 
See  also  eupia,  VI. 

Extradition. 
A  person  who  comes  into  a  state  at  the  re- 
quest of  another  and  in  pursuance  of  the  lat- 
ter's  business  is  held  not  to  be  a  fugitive 
from  justice  subject  to  surrender,  in  extra- 
dition proceedings  at  the  instance  of  the  em- 
ployer.    (S.  D.)  506. 

Fish  laws. 
A  statute  making  it  unlawful  to  sell,  or 
have  in  possession  for  sale,  any  trout,  is  up- 
held as  valid,  and  construed  to  cover  the  pos- 
session of  trout  lawfully  caught  in  another 
state.     (Or.)  153. 
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AetloB.     Bee  Fbauii. 

Annnltleci  form  of  Instrument  necessary 

to  create  614 

Appeal;  Inadequacy  of  damages  as  a 
ground  for  setting  aside  a  verdict : — 
(I.)  Power  and  duty  of  tbe  court  as 
to;  (II.)  rule  In  contract  actions; 
(III.)  rule  In  actions  with  relation  to 
property  and  property  rights;  (IV.) 
rale  In  actions  for  personal  Injuries: 
(a)  generally;  (b)  actions  for  libel 
and  slander;  (o)  actions  for  malicious 
prosecution  and  false  Imprisonment; 
(tf)  actions  for  assault  and  battery 
and  other  torts:  (0)  actions  for  per- 
sonal Injuries  caused'  by  negligence  : 
(1)  general  rales  as  to ;  (2)  what  rfuffl- 
dent  to  show  bias  or  omission  of  duty 
— Instances :  (/)  statutory  provisions 
as  to  smallness  of  damages  for  person- 
al Injury ;  (V.;  effect  of  uncertainty  as 
to  cause  of  Injury ;  (VI.)  who  entitled 
to  relief;  (Vil.)  matters  of  procedure; 
(Vlli.)  Increase  of  verdict  by  coart        88 

Arrest  I  liability  of  municipality  for,  ses 
Municipal  Coiu*oitATioxs. 

Attauslimeiit.     See  Oabnibhmbnt. 

B  Ailment  I  of  bicycle  805 

Beneflt  societien.     See  Inburancb. 

Bioycleai  bicycle  law: — (I.)  Introduc- 
tory; (II.)  right  of  bicyclists  to  use 
highways,  generally:  (III.)  validity  of 
enactments  restricting  the  use  of  high- 
ways by  cyclists;  (IV.)  reciprocal  da- 
ties  of  cyclists  and  other  persons  trav- 
eling on  highways:  (a)  duty  of  cyclists 
to  pedestrians;  ih)  bicyclists  entitled 
to  benefits  and  subject  to  burdens  of 
the  rules  of  the  road  ;  (V.)  liability  for 
frightening  horses;  (VI.)  duty  of  cy- 
clists to  carry  bells  and  lamps ;  (VII.) 
use  of  footpath  by  cyclists :  (a)  under 
the  common  law ;  (li)  under  statutes 
and  ordinances;  (Vlil.)  right  of  cy- 
clists to  recover  for  Injuries  caused  by 
defective  highways;  (IX.)  special  en- 
actments for  the  protection  and  con- 
Yenience  of  cyclists;  (X.)  injuries  to 
cyclists  at  railway  crossings ;  (XI.)  in- 
juries to  cyclists  caused  by  street  cars ; 
(XII.)  Injuries  to  bicycles  left  stand- 
ing in  streets;  (XIII.)  payment  of 
tolls,  liability  of  cycles  to;  (XIV.) 
cycles  as  a  subject  of  taxation  by 
municipalities:  (XV.)  bicycles  as  a 
subject  of  contracts  of  sale  or  lease; 
(XVI.)  the  bicycle  as  a  subject  of  bail- 
ment ;  (XVII.)  the  bicycle  as  a  subject 
of  insurance;  (XVIII.)  when  a  bicycle 
Is  a  necessary  tor  a  minor  289 
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Bjr-laws|  of  insurance  company,  see  Iir- 

8CBANC1B. 

Corporations  I  effect  of  transfer  of  shares 
of  stock  upon  liability  for  unpaid  sut>- 
scriptlons: — (I.)  Introductory;  (II.) 
statutes  continuing  liability;  (III.) 
transfer  prohibited;  (IV.)  generally 
transfer  releases  subscril>er:  (a)  un- 
der statutory  provisions;  (h)  corpora- 
tion scheme  contemplates  release :  (c) 
transfer  must  be  perfected :  (d)  trans- 
fer must  be  bona  fide ;  (e)  after  insol- 
vency of  corporation  ;  (V.)  transfer  to 
or  release  by  corporation ;  (VI.)  right 
of  creditors;  (Vil.)  time  of  transfer    246 

Damaffes.     See  also  Appkal. 

Pollution  o**  water  as  an  element  of  dam- 
ages for  taking  railroad  right  of  way     782 

Bminent  domain.     See  Daicaobs. 

Bxecatorai  garnishment  of,  see  Gabnish- 

MBNT. 

False  Imprlsonmenti  liability  of  muni- 
cipality for,  see  Municipal  Corpora- 
tions. 

Franchise  I  right  to  transfer  or  mortgage 
privilege  to  use  streets  for  telegraph, 
telephone,  or  other  quasi-public  pur- 
poses 87 

Frandi  action  by  general  creditor  for  dam- 
ages against  third  party  on  account  of 
fraud  In  disposing  of  debtor's  property 
or  preventing  plaintiff  from  collecting 
his  claim  488 

Oarnlsliment;  effect  of  judgment  against 
garnishee  to  merge  or  satisfy  liability 
of  principal  defbtor  181 

Of  executor  or  administrator: — (I.) 
Scope  of  the  subject ;  (II.)  application 
of  statutes  to  executors  and  adminis- 
trators :  (a)  general  statement  as  to ; 
(b)  application  to  claims  against  es- 
tates generally  ;  (c)  rule  after  estate  is 
ready  for  distribution;  (d)  general 
statutes  as  to  attachment  and  garnish- 
ment; (e)  statutes  specifically  appli- 
cable to  executors  and  administrators ; 
(f)  statutes  as  to  attachment  execu* 
tion ;  (0)  statutes  as  to  foreign  attach- 
ment: (h)  statutes  as  to  attachment 
of  absent,  concealed,  and  absconding 
debtors;  (I)  statute  as  to  attachment 
of  property  not  capable  of  manual  de- 
livery; (III.)  Interest  and  possession 
necessary  to  sustain;  (IV.)  garnish- 
ment of  husband's  Interest  in  wife's 
legacy  or  distributive  share;  (V.)  rule 
when  the  representative  Is  the  debt- 
or; (VI.)  effect  of  trust  conferred  upon 
representative;  (VII.)  set-off;  (VIII.) 
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tbe  judgment;   (IX.)  exdufllyeneM  of 
the  remedy  ;  (X.)  summary  345 

Hitfliwayc.     See  Bicyclks  ;   Fbamchisb. 

Infants  I  bicycles  as  necessaries  of  807 

Inaiafnncei  of  bicycles  S07 

Stipulation  limiting  time  for  suit  on  in- 
surance policy: — (I.)  Scope  of  the 
note;  (11.)  fire-insurance  policies :  (a) 
limitation  for  fixed  period  after  loss: 
(1)  general  statement  as  to :  (2)  the 
literal  construction;  (3)  the  relative 
construction ;  (h)  limitation  for  fixed 
period  after  fire;  (1)  general  state- 
ment as  to;  (2)  the  literal  construc- 
tion; (3)  the  relative  construction; 
(III.)  accident-Insurance  policies; 
(IV.)  life-insurance  policies ;  (V.)  ma- 
rine and  other  miscellaneous  insurance 
policies ;  (VI.)  what  will  prevent  op  de- 
lay the  running  of  the  limitation ; 
(VII.)  to  what  actions  the  limitation 
applies;  (VIII.)  summary  696 

Confiict  between  by-laws  and  certificate, 
.  or  policy,  of  a  mutual  benefit  society 
or  Insurance  company  681 

Jvdvment.  See  also  Oabnishicbnt  : 
Levy. 
Of  Federal  court;  lien  of: — (I.)  Slml- 
larity  of  liens  of  Federal  judgments  to 
those  of  judgments  In  state  courts; 
(II.)  derivation  of  liens;  (III.)  terri- 
torial extent  of  Hens :  (a)  generally : 
(b)  as  limited  by  state  recording  acts; 
(IV.)  time  of  attaching;  (V.)  statutes 
of  limitation;  (VI.)  suspending  the 
lien ;  (VII.)  judgments  rendered  In  an- 
other state;  (VIII.)  priority  of  judg- 
ment In  favor  of  United  States;  (IX.) 
decree  In  admiralty  460 

lievri  sheriff's  duty  as  to  adverse  claims 
to  proceeds  of  judgments  in  his  hands, 
except  in  cases  of  rival  executions  737 

Liens.     See  Judgment. 


1 1  unconstitutionality  of  stat- 
ute as  defense  against  mandamus  to 
compel  its  enforcement : — Introductory 
statement :  constitutional  change  or 
judicial  declaration  of  invalidity; 
ministerial  duties ;  to  compel  tax ;  the 
payment  of  public  money ;  judicial  ofli- 
cers;  other  decisions;  practice  mat- 
ters ;  cases  In  which  defense  was  made 
without  any  discussion  ;  conclusion        612 

Master  and  servant;  volenti  not  fit  in- 
furia  as  a  defense  to  actions  by  Injured 
servants: — (I.)  Introductory;  (II.) 
meaning  and  effect  of  the  maxim,  as  a 
matter  of  verbal  construction;  (III.) 
relation  of  the  maxim  to  the  doctrine 
of  a  contractual  assumption  of  risks; 
(IV.)  maxim  not  available  as  a  defense, 
unless  plaintiff's  knowledge  of  danger 
is  shown;  (V.)  logical  significance  of 
the  servant's  knowledge;  (VI.)  how 
far  voluntary  action  may  be  Inferred 
from  the  servant's  knowledge  of  a  risk ; 
generally;  (VII.)  specific  circum- 
stances bearing  on  question  whether 
servant  was  volen*:  (a)  fact  that  risk 
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was    one   ordinarily    Incident    to   tte 
service :  ( b »  fact  that  risk  was  known 
to  the  servant  when  he  entered  tbe 
employment;    ic)    fact  that   risk   was 
not  known  to  the  servant  when  he  en- 
tered the  employment:  (d)  fact    that 
conditions  were  or  were  not  under  the 
control  of  the  servant:   (e)   fact  that 
work  was  undertaken   by   servant  ea 
propria  motu;    if)    fact  that   servant 
complained  of  the  dangerous  c<Hiditlon ; 
iO)  fact  that  servant's  motive  for  con- 
tinuing work  was  his  fear  of  dismis- 
sal;  {h)  fact  that  duty  violated  was 
statutory;    (<)    necessity    of    proving 
consent  to  particular  risk  ;  (/)  circum- 
stances indicating  master's  acceptance 
of   the   responsibility;    (VIII.)    negli- 
gence of  the  servant  of  a  person  other 
than  the  plaintiff's  employer  not  a  risk 
assumed;  (IX.)  relation  ol  the  maxim 
to  the  defense  of  contributory  negli- 
gence;  (X.)   bearing  of  the  servant's 
knowledge  upon  the  question  whether 
he  was  negligent  161 

Maxim.     See  Mabtsb  and  Sbbvaht. 

Mortffase;   of   right   to  use   streets   for 

quasi-public  purposes  VI 

Municipal  eorporatlona;  municipal  lia- 
bility for  arrest  and  Imprisonment  un- 
der valid  ordinance  5W 

Neffliffenee.     See  Master  and  Servant. 

Olilcers.    See  Voters  and  Blbctions. 

Parllamentarr  lawy  casting  vote  by 
presiding  officer  In  deciding  tie  on  elec- 
tion 5*1 

Railroads  I  Injury  to  bicyclists  at  cross- 
ing 301 

Set-off)  in  garnishment  of  executor  848 

Sheriff.     See  Levy. 

StfMsk.    See  Corporations. 

Street  railways!  Injury  to  blcydlsts         892 

Tolls  I  on  bicycles  303 

Trespass!  sufficiency  of  equitable  title  to 
sustain  action  for  trespass  to  land : — 
(I.)  Action  against  owner  of  legal  title; 
(II.)  action  against  mere  wrongdoer, 
generally;  (III.)  action  for  permanent 
Injury;  (IV.)  statutory  action  687 

Verdict.     See  Appeal. 

Voters  and  elections!  decision  of  tie 
vote  at  election: — (I.)  In  the  absence 
of  statutory  provisions;  (II.)  statu- 
tory provisions  applicable  to  tie  vote: 
(a)  general  statement  as  to ;  (b)  deci- 
sion by  lot:  (1)  constitutionality  and 
construction;  (2)  effect  of,  on  contest 
and  right  to  contest ;  (o)  casting  vote 
by  presiding  officer;  (d)  appointment 
or  election  on  failure  to  elect  or  to  fill 
vacancy  ;  (HI)  summary  551 

Marking  official  ballot:— (I.)  Validity 
and  construction  of  law;  (II.)  official 
marks:  (a)  general  rule;  W  print- 
er's marks ;  (o)  failure  to  indorse  bal- 
lot;  ((2)  erroneous  or  mistaken  mark- 
ing of  ballot  by  official ;  (e)  correctloa 
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of  erron;  (ill.)  voter's  marks:  (a) 
preliminary  statement;  (b)  failure  to 
Indicate  intent;  (o)  failure  to  use 
cross;  (d)  Imperfect  cross;  (e)  device 
other  than  cross ;  (/)  blots ;  (g)  super- 
fluoui  lines  or  marks:  (1)  distln^Ish- 
lug  marks:  (2)  harmless  marks;  (h) 
mark  with  wrong  Implement ;  (I)  mark 
In  wrong  place :  (1)  on  back  of  ballot ; 
L.  R.  A. 


(2)  out  of  square;  (S)  on  wrong  side 
of  name;  (4)  not  opposite  candidate's 
name;  (f)  conflicting  marks;  (k)  al- 
teration of  ballot:  (1)  erasure  of 
names;  (2)  addition  of  names;  (I)  at- 
tempted erasure  of  vote  mark;  (m) 
partial  failure  to  vote 

IVaters.    See  IUmagbs. 
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(Separate  Index  to  Notes  precedes  this.) 


ACOIBEHT  INStTBAHCE. 

See  InsurancEj  15,  21. 

ACTION  OR  SUIT. 

As  to  Proper  ReDiedy,  see  also  Attob- 
NET  General. 

See  also  Attobnet  General,  2 ;  Consti- 
tutional Law,  10;  State. 

1.  The  refusal  to  carry  out  a  contract  of 
marriage  may  entitle  the  other  party  to 
bring  a  suit  for  the  breach,  even  though  the 
time  within  which  the  contract  is  to  be  per- 
formed has  not  expired.  Lewis  ▼.  Tapman 
(Md.)  385 

2.  A  notice  to  a  railroad  company  of  a 
claim  by  two  persons  for  the  value  of  cer- 
tain live  stock  killed  on  the  railroad  is  not 
insufficient  to  authorize  a  recovery  by  one 
of  those  persons  for  a  part  of  the  stock  owned 
by  him  individually,  under  Or.  Laws  1893, 
p.  28,  requiring  notice  by  the  owner.  Brown 
▼.  Southern  P.  Co.  (Or.)  409 

3.  Admiralty  proceedings  in  a  Federal 
court  for  limitation  of  liability  under  the 
United  States  laws,  instituted  by  shipown- 
ers who  have  been  sued  for  damages  in  a 
state  court  with  other  persons  as  joint  tort 
feasors,  but  who  obtain  an  injunction  from 
the  Federal  court  against  further  proceed* 
iogs  against  them  in  the  state  court,  will 
not  bar  the  prosecution  of  the  action  for 
damages  against  the  other  defendants  in  the 
state  court  while  the  admiralty  proceedings 
are  pending  and  plaintiff  has  not  actually 
received  satisfaction,  or  the  equivalent  of 
satisfaction,  in  any  amount.  Grundel  v. 
Union  Iron  Works  (Cal.)  467 

4.  A  person  excluded  by  a  cotenant  from 
a  mine  in  which  he  has  an  undivided  inter- 
est can  maintain  an  action  for  damages,  and 
his  remedy  is  not  limited  to  an  action  for 
partition,  or  an  accounting  of  rents  and 
profits.    Paul  V.  Cragnas  (Nev.)  540 

5.  An  action  for  damages  will  not  lie 
against  a  state  institution  against  which 
judgment  cannot  be  enforced,  merely  for  the 
purpose  of  fixing  the  amount  of  damages  in 
order  to  make  a  claim  for  presentation  to 
the  legislature.  Maia  v.  Eastern  State  Hos- 
pital (Va.)  577 

6.  An  objection  that  a  plaintiff  is  not 
prosecuting  the  action  in  good  faith,  and  is 
not  the  real  party  in  interest,  should  be  de- 
termined 1^  proof  on  the  trial,  and  not  upon 
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the  pleadings  and  affidavits  upon  prelimi- 
nary hearing.  Ricketson  v.  Milwaukee 
(Wis.)  685 

7.  The  husband  of  a  mortgagee  who 
bought  land  on  foreclosure  may  l^  joined  as 
defendant  in  a  suit  to  redeem  the  land,  when 
he  had  joined  with  her  in  a  subsequent  con- 
veyance thereof,  although  by  Ala.  Code,  § 
2527,  the  husband  is  not  a  proper  party  to 
a  suit  on  her  contract  or  engagement  First 
Nat  Bank  v.  Elliott  (Ala.)  742 

NoTSB  and  Briefs. 

See  also  Fraud. 

Action;  making  interested  persons  parties 
defendant.  265 


Prohibiting  waiver  of  right  as  to. 
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See  Action  or  Suit,  8. 

ADMISSION. 

See  Courts^  10. 

ADVERTISING. 

See  Contracts,  7,  8. 


See  Witnesses,  8. 

AGENCY. 

See  Principal  and  Agent. 

AUENATION  OF  AFFECTIONS. 

See  Husband  and  Wife,  3. 

ANIMALS. 

See  also  Action  or  Suit,  2;  Fences,  1, 
3. 

Notes  and  Briefs. 

Animals;  liability  for  trespass  by;  effect 
of  fence  law.  588 

ANNUITY. 

1.  The  failure  to  attach  the  seal  of  the 
insurance  company  to  a  policy  granting  an 
annuity,  or  the  omission  of  some  other  tech- 
nical requirement^  will  not  constitute  a  de- 
fense to  a  suit  for  annuity  after  the  insurer 
has  received  the  purchase  money.  Cahill  v. 
Maryland  L.  Ins.  Co.  (Md.)  614 

2.  A  contract  for  a  life  annuity  not  is- 
suing out  of  or  charged  upon  lands,  but  by 
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which  an  insurance  company,  in  conflidera- 
tion  of  a  sum  certain,  agrees  to  pay  the  an- 
nuitant specified  sums  annually  during  life 
is  a  mere  chose  in  action  for  the  payment  of 
money,  which  need  not  be  made  in  the  form 
of  a  deed  or  under  seal.  Cahill  v.  Maryland 
L.  Ins.  Co.  (Md.)  614 

3.  A  charter  authorizing  an  insurance 
company  to  "grant,  purchase,  or  dispose  of 
annuities,"  does  not  limit  the  company  to  the 
grant  of  annuities  by  deed  or  contract  under 
seal.    Cahill  v.  Maryland  L.  Ins.  Co.  (Md.) 

614 

NoTBS  AND  Briefs. 

Annuity ;  nature  of,  how  granted.         614 

Form  of  instrument  necessary  to  create. 

614 

APPEAL  AHD  ERROR. 

1.  An  order  dismissing  an  appeal  from  a 
justice's  court,  which  terminates  the  acti(m 
and  prevents  a  judgment  from  which  an  ap- 
peal can  be  taken,  is  appealable.  Finley  ▼. 
Prescott  (Wis.)  695 

Transfer  of  eause. 

2.  A  notice  of  appeal  is  not  insufficient 
because  of  a  clerical  mistake  in  giving  the 
date  of  the  order  appealed  from  as  the  11th 
instead  of  the  10th  day  of  a  certain  month. 
Paul  V.  Cragnas    (Nev.)  640 

3.  An  undertaking  on  appeal  is  not  viti- 
ated by  a  mere  clerical  mistake  in  stating  the 
date  of  the  order  appealed  from.  Paul  ▼. 
Cragnas  (Nev.)  540 

4.  The  execution  of  an  undertakine  on  ap- 
peal before  the  notice  of  appeal  is  filed  will 
not  make  the  undertaking  insufficient,  if  it 
is  filed  after  the  filing  of  the  notice  of  ap- 
peal, as  the  statute  requires.  Paul  v.  Crag- 
nas (Nev.)  540 

Record  and  case  in  appellate  eonrt. 

5.  Papers  which  constitute  no  part  of  the 
record  on  appeal  may  be  struck  out  on  mo- 
tion.    Paul  V.  Cragnas  ( Nev. )  540 

6.  A  petition  for  a  transfer  of  a  cause 
to  another  judge  because  of  the  disqualifica- 
tion of  the  judge  before  whom  it  is  brought, 
and  an  order  denying  the  petition,  consti- 
tute part  of  the  judgment  roll  under  S.  D. 
Comp.  Laws,  §  5013,  as  they  are  included  in 
"all  orders  or  papers  in  any  way  involving 
the  merits  and  necessarily  affecting  the 
judgment,"  and  they  are  therefore  properly 
before  the  court  for  review  on  appeal,  with- 
out any  bill  of  exceptions.  First  Nat.  Bank 
V.  McGuire  (S.  D.)  413 

7.  An  appeal  from  the  judgment  alone 
in  a  contested  election  case  will  take  to  the 
South  Dakota  supreme  court  the  written  evi- 
dence on  which  the  findings  of  fact  are  based. 
McMahon  v.  Polk  (S.  D.)  830 

8.  An  exception  to  a  ruling  on  a  question 
does  not  show  error  if  it  does  not  appear 
that  the  question  was  answered.  Lewis  v. 
Tapman  (Md.)  385 

ReTieTV  of  discretion. 

9.  The  discretion  of  the  court  in  setting 
aside  a  verdict  for  inadequacy  of  damages 
47  L.  R.  A. 


is  not  reviewable  on  appeal.    Benton  t.  Ool- 
lins  (N.  C.)  33 

10.  The  refusal  to  allow  a  jury  to  view 
water  in  a  pond  and  then  after  it  ha«  been 
passed  through  filters,  on  an  issue  as  to  its 
pollution,  is  within  the  discretion  of  the 
court,  and  not  subject  to  review.  Rudolph 
V.  Pennsylvania  S.  V.  R.  Co.  (Pa,)  782 

Review  of  findings  of  fact. 

11.  A  finding  of  the  lower  court  as  to  the 
amount  of  benefits  sustained  by  an  elevated 
railroad  company  from  a  street  pavement  is 
not  subject  to  review  by  the  Illinois  supreme 
court.  Lake  St.  Elev.  R.  Co.  v.  Chicago 
(111.)  624 

12.  A  finding  of  the  trial  court  as  to  the 
existence  of  facts  constituting  a  fraud  vrill 
not  be  disturbed  on  appeal,  unless  clearly 
wrong.     Galusha  y.  Sherman  (Wis.)         417 

13.  The  decision  of  the  trial  court  bm  to 
the  residences  of  voters  will  not  be  dis- 
turbed when  supported  by  their  testimony, 
and  the  question  is  one  of  fact  into  which  the 
intention  of  the  parties  largely  enters.  Hope 
▼.  Flentge   (Mo.)  8UC 

Qnestions  not  raised  below. 

14.  Objections  to  instructions,  which  ^vere 
not  made  in  the  court  below,  cannot  be  con- 
sidered on  appeal.    Paul  v.  Cragnas  (Nev.) 

540 

15.  The  wrongful  refusal  of  inspection  of 
the  books  of  a  corporation,  on  the  broad 
ground  that  the  shareholder  had  no  right  to 
inspect  them  at  any  time  or  for  any  purpose, 
cannot  be  sustained  on  appeal  on  tJie  ground 
that  it  was  not  shown  that  his  demand  was 
made  during  business  hours,  or  at  the  proper 
place,  or  that  the  person  making  it  was  his 
agent.  State  ex  rel.  Weinberg  v.  Pacific 
Brewing  ft  M.  Co.  (Wash.)  208 

16.  An  assumption  of  a  fact  by  an  instruc- 
tion will  not  be  considered  on  appeal,  if 
there  is  nothing  in  the  record  to  show  that 
objection  was  made  to  it,  or  that  it  was 
passed  upon  in  the  court  below.  Lewis  v. 
Tapman   (Md.)  383 

17.  The  presumption  of  innocence  is  not 
sufficient  to  raise  an  inference  in  the  appel- 
late court  that  a  sale  was  of  the  original 
package,  so  as  to  warrant  that  court  in  con- 
sidering the  claim  that  one  convicted  of  il- 
legal sales  was  exempt  from  prosecution  un- 
der the  state  law  because  the  sale  was  of 
an  original  package  brought  from  another 
state,  where  that  question  was  not  raised 
below,  and  the  record  shows  only  that  the 
property  was  shipped  from  the  other  state 
without  showing  that  it  was  in  the  original 
package.     State  v.  Schumann   (Or.)  153 

Prejudicial  errors. 

18.  Proof  made  by  an  original  book  of  rec- 
ords cannot  be  prejudicial  merely  because 
the  proof  should  have  been  made  by  certified 
copy.     State  V.  Hoskins  (Iowa)  223 

19.  Testimony  by  the  plaintiff  in  a  suit 
for  breach  of  promise  to  marry,  that  she  sup- 
posed a  phrase  in  one  of  defendant's  letters 
had  reference  to  getting  married,  thovigh  it 
was  the  province  of  the  jury  to  interpret 
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the  phrase,  does  no  injury  because  it  is  in- 
conclusive and  merely  gives  her  supposition. 
Lewis  V.  Tapman  (Md.)  385 

20.  A  defendant  cannot  urge  that  he  was 
prejudiced  by  an  amendment  of  the  com- 
plaint, when  it  was  made  on  condition  that 
he  be  given  sufficient  time  to  prepare  to 
meet  the  issues  as  amended,  and  he  subse- 
quently announced  himself  ready  and  pro- 
ceeded to  trial  on  the  amended  pleadings. 
McCabe  v.  JEtn&  Ins.  Co.  (N.  D.)  C41 

21.  A  defendant  who  has  the  benefit  of  an 
inspection  of  a  letter  offered  to  contradict 
his  testimony,  and  who  testifies  that  he  did 
not  write  it^  is  not  injured  by  the  fact  that 
he  is  not  shown  the  letter  or  asked  in  regard 
to  it  until  after  it  is  read  in  evidence.  Lew- 
is T.  Tapman  (Md.)  385 

22.  A  question  as  to  the  constitutionality 
of  a  license  tax  upon  a  merchandise  broker 
is  affirmatively  shown  4>y  the  record  so  as 
to  give  jurisdiction  to  the  Virginia  court 
of  appeals,  where  a  bill  of  exceptions  has 
been  duly  taken  to  the  refusal  of  an  instruc- 
tion to  find  in  favor  of  the  broker,  if  he  car- 
ried on  business  only  as  a  resident  sales 
agent  for  nonresident  principals,  although 
no  reference  was  made  in  terms  to  the  com- 
merce clause  of  the  Federal  Constitution. 
Adkins  y.  Richmond  (Va.)  >583 

Notes  and  Bbiefs. 

Appeal;    inadequacy    of    damages    as    a 

f round  for  setting  aside  a  verdict: — (I.) 
ower  and  duty  of  the  court  as  to;  (II.) 
rule  in  contract  actions;  (III.)  rule  in  ac- 
tions with  relation  to  property  and  property 
rights;  (IV.)  rule  in  actions  for  personal 
injuries:  (a)  generally;  (h)  action  for  li- 
bel and  slander;  (c)  actions  for  malicious 
prosecution  and  false  imprisonment;  (d) 
actions  lor  assault  and  battery  and  other 
torts;  (e)  actions  for  personal  injuries 
caused  by  negligence :  ( 1 )  general  rules  as 
to ;  ( 2 )  what  sufficient  to  show  bias  or  omis- 
sion of  duty — instances;  if)  statutory  pro- 
yisions  as  to  smallness  of  damages  for  per- 
sonal injury;  (V.)  effect  of  uncertainty  as 
to  cause  of  injury;  (VI.)  who  entitled  to  re- 
lief; (VII.)  matters  of  procedure;  (VIII.) 
increase  of  verdict  by  court.  33 

APPROPRIATIOHS. 

See  also  Pubuc  Money,  2. 

A  joint  resolution  of  the  legislature  is 
within  Mich.  Const,  art.  4,  §  45,  requiring 
the  assent  of  two  thirds  of  the  members  to 
"every  bill  appropriating  the  public  money 
or  property  for  local  or  private  purposes." 
Allen  T.  Board  of  State  Auditors   (Mich.) 

117 
Notes  and  Briefs. 

Appropriations ;  requisites  of  enactment  of 
appropriation  bill.  117 

APPITBTENAirr. 

See  Easements. 
47  H  R.  A. 


Notes  and  Bbiefs. 
Liability   of  Municipality  for,  see  MuNun- 

PAL  COBPORATIONS. 

ASSESSMENTS. 

See    Injunction;     Publio    IiiPBOVB' 

UENTS. 

AS8IGHMEKT. 

See  also  Telephones,  1. 

An  order  to  pay  money  to  become  due 
under  a  contract  for  services  to  a  third  per- 
son will  constitute  a  valid  assignment  which 
equity  may  enforce.  Merchants'  &  M.  Nat. 
Bank  v.  Barnes  (Mont)  737 

ASSIGNMENT  FOB  CREDITORS. 

See  Insolvency. 

ASSUMPSIT. 

See  also  Public  Impbovements,  7. 

Notes  and  Bbiefs. 

Assumpsit;  for  money  paid  on  assessment. 

537 

On  failure  of  consideration  for  contract. 

615 

ATTACHMENT. 

See  Gabnishment,  Notes  and  Bbiefs. 

ATTEMPT. 

See  also  Evidence,  24. 

1.  One  who  is  successful  in  obtaining 
money  by  means  of  the  confidence  game  can- 
not be  convicted  of  an  attempt,  although 
the  act  was  not  consummated  in  the  county 
where  the  indictment  was  found.  Graham 
V.  People  (111.)  731. 

2.  Vhe  common-law  rule  as  to  what  con- 
stitutes an  attempt  to  commit  an  offense  is 
not  changed  by  Mich.  Comp.  Laws  1897,  § 
11,784,  providing  for  punishment  of  every 
person  who  shall  attempt  to  commit  a  crime 
and  do  any  act  towards  its  commission,  but 
shall  fail  in  the  perpetration,  or  shall  be  in- 
tercepted or  prevented  in  the  execution  of 
the  same.     People  v.  Youngs   (Mich.)     108 

3.  An  attempt  to  break  and  enter  a 
dwelling  house  was  not  made  by  the  fact  that 
a  person  left  his  home  with  revolver  and 
slippers,  and  traveled  9  miles  towards  the 
place  where  he  intended  to  commit  the  crime, 
where  he  met  a  person  with  whom  he  had 
planned  to  commit  the  crime,  and  then  pro- 
vided himself  with  chloroform  and  loaded 
his  revolver,  but  was  prevented  from  commit- 
ting the  crime  by  being  arrested.  People  v. 
Youngs  (Mich.)  108 

Notes  and  Bbiefs. 

Attempt;  to  commit  crime.  108 

To  commit  crime;  what  constitutes.    733 

ATTORNEY  GENERAI- 

1.  An  information  in  equity  by  the  at- 
torney general  is  the  proper  form  of  pro- 
ceeding for  the  enforcement  of  public  rights 
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against  a  building  erected  above  the  height 
permitted  by  statute  in  front  of  a  public 
park.    Knowlton  t.  Williams  (Mass.)     314 

2.  A  statutory  remedy  for  enforcing 
building  laws,  given  by  Mass.  Stat  1894, 
chap.  2o7«  to  the  city  of  Boston,  does  not  ex- 
clude a  suit  by  the  attorney  general  to  en- 
force Mass.  Stat  1898,  chap.  452^  prohibit- 
ing the  erection  of  buildings  adjacent  to 
Copley  square  above  a  certain  height,  and 
requiring  the  city  to  pay  damages  for  the 
interest  in  lands  thus  taken,  thus  giving  the 
city  a  pecuniary '  interest  against  the  en- 
forcement of  the  law.  Knowlton  v.  Wil- 
liams (Mass.)  314 

Notes  and  Briefs. 

Attorney  general;  riffht  to  maintain  ac- 
tion in  case  of  real  estate;  to  protect  public 
interests.  314 

ATTOBNET8. 

An  attorney  employed  by  a  building 
and  loan  association  to  procure  the  discharge 
of  all  the  receivers  who  have  been  appointed 
for  it,  but  who  is  also  employed  and  paid  by 
one  of  the  contesting  sets  of  receivers  and 
renders  services  for  them,  will  be  precluded 
by  public  policy  from  recovering  from  the 
association,  even  if  the  board  of  directors 
has  by  resolution  approved  what  he  has  done, 
with  full  knowledge  of  his  inconsistent  em- 
ployments.    Strong  V.  Brennan  (111.)       792 

Notes  and  Bbiefs. 

Attorneys;  inconsistent  or  double  employ- 
ment. 793 

ATTORNEY'S  FEES. 

Unconstitutional  Discrimination  as  to, 

see  Constitutional  law,  9. 
See  also  Escheat,  2. 

AUDITORS. 

See  also  Claims. 

An  attempt  by  the  legislature  to  make 
the  board  of  state  auditors  an  appellate  court 
to  determine  the  guilt  or  innocence  of  a 
pardoned  convict,  and  allow  him  damages 
for  wrongful  conviction  and  imprisonment 
if  they  find  him  innocent,  is  in  violation  of 
the  constitutional  provisions  establishing 
courts  and  conferring  upon  them  exclusive 
jurisdiction  to  try  civil  and  criminal  cases. 
Allen  V.  Board  of  State  Auditors  (Mich.) 

117 

BACK  FIRE. 

See  Fires  ;  Pboxiicate  Cause,  3 ;  Tbial, 
5. 

BAGGAGE. 

See  Cabriebs. 


Bail  pending  appeal  from  a  conviction 
may  be  allowed  because  of  the  extraordinary 
character  of  the  circumstances,  on  proof  by 
physicians,  one  of  whom  was  selected  by  the 
district  attorney,  that  the  prisoner  is  suf- 
47  L.  R.  A. 


fering  from  asthma  and  trouble  with  his 
lungs  to  such  an  extent  that  his  continued 
incarceration  in  the  county  jail  in  the 
physical  conditions  existing  there  will  be 
fraught  with  serious  impending  danger  to 
his  health,  and  will  prolMU>Iy  be  fatal  if  he 
is  left  there  three  months  or  more.  Re 
Ward  (Cal.)  466 


Notes  and  Bbiefs. 
Bailment;  of  bicycle. 

BALLOTS. 

See  Votebs  and  Elections. 
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Liability  of  Stockholders  in,  see  Cob- 

pobations,  6. 
See  also  Bills  and  Notes,  1 ;  Trusts. 

1.  A  credit  of  checks  deposited  for  collec- 
tion, and  the  issuance  of  a  deposit  slip  stat^ 
ing  that  all  cash  items  not  actual  cash  are 
entered  subject  to  payment,  entitle  the  bank 
to  charge  back  a  cneck  if  it  proves  uncol- 
lectible. Givan  v.  Bank  of  Alexandria 
(Tenn.)  270 

2.  A  bank  receiving  a  check  for  collection 
exercises  due  diligence  if,  in  accordance  with 
its  custom,  it  credits  the  check  and  forwards 
it  on  the  following  day.  Givan  ▼.  Bank  of 
Alexandria  (Tenn.)  270 

3.  The  selection  of  a  suitable  intermedi- 
ate bank  for  the  purpose  of  sending  a  check 
for  collection  discharges  the  duty  of  the 
initial  bank  to  the  person  who  deposits  the 
check.  Givan  v.  Bank  of  Alexandria  (Tenn.) 

270 

4.  The  selection  of  its  regular  corres- 
pondent employed  to  transact  its  own  busi- 
ness, for  the  purpose  of  sending  a  check  for 
collection,  indicates  proper  care  on  the  part 
of  a  bank  with  which  it  is  deposited  for  col- 
lection. Givan  v.  Bank  of  Alexandria 
(Tenn.)  270 

5.  Sending  a  check  directly  to  the  drawee 
bank  for  collection  constitutes  negligence  on 
the  part  of  the  collecting  bank.  Givan  v. 
Bank  of  Alexandria  (Tenn.)  270 

6.  A  bank  receiving  for  collection  a  note 
on  which  it  is  an  indorser  is  not  relieved  of 
liability  by  reason  of  its  own  failure  to  make 
demand  and  give  notice  of  dishonor.  Auten 
V.  Manistee  Nat.  Bank  (Ark.)  329 

7.  A  cashier  of  a  national  bank  has  au- 
thority to  indorse  negotiable  paper  for  the 
bank  to  parties  dealing  with  it  in  good  faith. 
Auten  V.  Manistee  Nat.  Bank  (Ark.)       329 

8.  A  subsequent  misuse  or  misapplica- 
tion by  bank  officers  of  the  proceeds  of  notes 
bought  from  the  cashier  of  a  national  bank 
and  deposited  to  the  credit  of  such  bank,  by 
its  direction,  in  a  New  York  bank,  will  not 
aj7ect  the  rights  of  the  purchaser,  if  it  was 
innocent.  Auten  t.  Manistee  Nat.  Bank 
(Ark.)  329 
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NoTsa  Ain>  Bsisn. 

Banks;  indorsement  of  note  l^  cashier; 
power  to  borrow  money;  rediscounting 
paper.  330 

BEITEVOIiENT  SOCnSTTES. 

See    INSUBAITGE,    10-13;    Notes    Ain> 

BICYOIiE  PATHS. 

See  also  Indictment,  1. 

1.  The  establishment  of  a  public  bioyole 
path  hj  county  commissioners  is  impliedly 
ratified,  and  the  use  of  a  portion  of  the  pub- 
lic highway  therefor  impliedly  authorized,, 
by  Minn.  Laws  1899,  chap.  43,  §  1,  making  it 
a  misdemeanor  to  drive  animals  or  any 
vehicles  except  bicycles  upon  such  paths. 
State  V.  Bradford  (Minn.)  144 

2.  The  bicycle  paths  upon  which  it  is 
made  unlawful  by  Minn.  Laws  1899,  chap. 
43,  S  1«  to  drive  animals  or  vehicles  except 
bicycles,  include  public  bicycle  paths  only» 
and  not  private  bicycle  paths  which  a  person 
has  constructed  upon  his  own  land.  State 
V.  Bradford  (Minn.)  144 

BICYCIiES. 

See    Highways,    &-7;     Infants,    2; 
Municipal  Gobpobations,  2. 

NOTBS  AND   BbIEFS. 

Bicycles;  right  to  use  on  highway.      145 

Bicycles;  bicyde  law: — (I.)  Introduc- 
tory; (II.)  right  of  bicyclists  to  use  high- 
ways, generally;  (III.)  validity  of  enact- 
ments restricting  the  use  of  highways  by 
cyclists;  (IV.)  reciprocal  duties  of  cyclists 
and  other  persons  traveling  on  highways: 
(a)  duty  of  cyclists  to  pedestrians;  (h) 
bicyclists  entitled  to  benefits  and  subject  to 
burdens  of  the  rules  of  the  road;  (V.)  lia- 
bility for  frightening  horses;  (VI.)  duty  of 
cyclists  to  carry  bells  and  lamps;  (VII.) 
use  of  footpath  by  cyclists:  (a)  under  the 
common  law;  (6)  under  statutes  and  or- 
dinances; (VIII.)  right  of  cyclists  to  re- 
cover for  injuries  caused  by  defective  high- 
ways; (IX.)  special  enactments  for  the  pro- 
tection and  convenience  of  cyclists;  (X.) 
injuries  to  cyclists  at  railway  crossings; 
(XL)  injuries  to  cyclists  caused  by  street 
cars;  (XII.)  injuries  to  bicycles  left  stand- 
ing in  streets;  (XIII.)  payment  of  tolls, 
lif3>ility  of  cycles  to;  (XIV.)  cycles  as  a 
subject  of  taxation  by  municipalities; 
(XV.)  bicycles  as  a  subject  of  contracts  of 
sale  or  lease;  (XVI.)  the  bicycle  as  a  sub- 
ject of  bailment;  (XVII:)  the  bicycle  as  a 
subject  of  insurance;  (XVIII.)  when  a  bicy- 
cle is  a  necessary  for  a  minor.  280 


See  CoNTBACTS,  7,  8. 

buxs  and  notes. 

See  also  Banks,  6-8 ;  Evidence,  3. 

1.  A  demand  and  notice  upon  a  Federal 
examiner  in  possession  of  an  insolvent 
national  bank  may  be  sufficient  to  bind  the 
47  L.  R.  A.  sr, 


bank  as  an  indorser,  when  he  is  by  operation 
of  law  in  charge  of  its  books  and  papers,  so 
that  there  is  no  other  person  upon  whom  to 
make  the  demand  at  the  place  appointed  in 
the  note.  Auten  v.  Manistee  Nat.  Bank 
(Ark.)  329 

2.  One  who  takes  title  to  a  promissory 
note  payable  to  order  but  not  indorsed,  un- 
der a  mere  assignment  of  the  note  and  a 
mortgage  securing  it,  cannot  claim  the  pro- 
tection of  the  law  merchant,  but  holds  the 
note  subject  to  the  equities  that  would  af- 
fect it  in  the  hands  of  his  assignor.  Galusha 
V.  Sherman  (Wis.)  417 

Notes  and  Bbiefs. 

Bills  and  notes;   notice  of  dishonor;   to 
whom  given;  waiver  of  demand  and  notice. 

331 

Who  are  bona  fide  purchasers.  419 

BIiASTINO. 

One  who  explodes  a  blast  upon  his  own 
land,  and  thereby  causes  a  piece  of  wood  to 
fall  upon  a  person  lawfully  traveling  in  u 
public  highway,  is  liable  as  a  trespasser  in  a 
the  injury  thus  inflicted,  although  the  blast 
is  fired  for  a  lawful  purpose  and  without 
negligence  or  want  of  skill.  Sullivan  v. 
Dunham  (N.Y.)  715 

Notes  and  Bbiefs. 

Blasting;  liability  for  damages  by.    716 

BOARDS. 

See  Contbaots,  10. 

BONA  FIDE  PURCHASER. 

See  also  Bills  and  Notes,  2. 
Bona  Fide  Purchaser  of  Goods,  see  Es- 
toppel, 1. 


BONDS. 


Notes  and  Bbiefs. 


Bonds ;  contract  as  to  tax  for  payment  of. 

460 

BOUNDARY. 

Boundary;  Mistake  as  to,  see  Vendob 

AND  PURCHASEB. 

The  bed  of  the  river  between  the  mid- 
dle of  the  stream  and  the  abutting  land  be- 
longs to  the  owner  thereof,  under  an  excep- 
tion in  a  deed  of  a  piece  of  land  fronting  on 
a  river  "12  rods  in  length  on  the  bank  of 
said  river  and  extending  back  far  enough, 
same  width,  to  comprise  1  acre  of  land." 
Smith  V.  Furbish  (N.  H.)  226 

BREACH  OF  PROMISE. 

See    Action    ob    Suit,    1;    Evidence, 
23 ;  Husband  and  Wife,  1,  2. 

BRIDGE. 

See  also  Pboximate  Cause,  1. 

Constructive  notice  whifih  will  render 
a  city  liable  for  injury  caused  by  a  defect 
in  a  bridere  under  Mich.  Pub.  Acts  1887, 
p.  345,  §  2,  which  creates  a  right  of  action 
against  a  city  for  such  a  defect  only  when 


B8tf 


BBOKKBa— Chattel  Hobtoaqb. 


It  has  knowledge  or  notice  thereof,  does  not 
arise  from  the  mere  existence  of  such  a  de- 
fect for  two  or  three  days  only.  Thomas  v. 
Flint  (Mich.)  499 


Notes  and  Briefs. 
Bridges;  liability  for  defect  in  railing. 


480 


See  liNSUBANCB,  2,  3. 


BUILDING    AND    LOAN    ASSOCIA- 
TION. 

8ee  Attorn  ETS. 

BVHiDINOS. 

See   also    Attorney    Gbnoui.;    Emi- 
nent    DOKAIN,     1;      iNJUNOnON,     4; 

Mfnioipal    Corporations,    1;    Nuis- 
ance, 1;  Parks. 

An  approval  of  certain  sculptured 
ornaments  on  the  face  of  the  wall  on  two 
sides  of  a  building  above  the  lawful  height^ 
made  by  park  -commissioners  under  ^&8S. 
Stat.  1898,  chap.  462,  authorizing  them  to 
approve  sculptured  ornaments  extending 
above  the  permitted  height  of  the  building, 
does  not  relieve  the  building  from  the  pro- 
hibition of  the  statute,  when  its  solid  bride 
walls  extend  6  feet  above  the  limit,  and  its 
roof  is  at  the  top.  Knowlton  t.  Williams 
(Mass.)  814 

BURGLARY. 

See  Attempt,  8. 

BY-LAWS. 

See  also  Insurance,  10-lS. 

Notes  and  Briefs. 

By-TAws;    of    Insurance    Company,    see 
Insurance. 

carriers. 

See  also  Hacks,  1 ;  Trial,  6. 

1.  A  common  carrier  has,  by. virtue  of 
its  right  of  ownership  in  its  property,  the 
control  of  its  depots,  subject  only  to  the 
rights  of  the  public  having  business  rela- 
tions with  it.  Godbout  v.  St.  Paul  Union 
Depot  Co.    (Minn.)  532 

2.  The  rule  that  a  carrier  is  charged 
with  the  highest  degree  of  care  consistent 
with  the  nature  of  his  undertaking,  as  be- 
tween him  and  his  passenger,  in  respect  to 
the  acts  or  omissions  of  the  carrier  and  his 
servants,  does  not  extend  to  the  matter  of 
the  carrier's  liability  for  injuries  to  passen- 
gers by  acts  of  fellow  passengers  or  strang- 
ers. Tall  V.  Baltimore  Steam  Packet  Co. 
(Md.)  120 

3.  A  carrier's  liability  for  the  miscon- 
duct of  a  passenger  because  of  the  injury 
to  another  passenger  arises  only  when  the 
carrier  or 'his  servants  could  have  prevented 
the  injury,  bHt  failed  to  interfere  to  avert 
it,  with  knowledge,  or  upon  facts  which 
ought  to  have  imparted  knowledge,  that  the 
injury  was  threatened.  Tall  v.  Baltimore 
Steam  Packet  Co.  (Md.)  120 
47  L.  R.  A. 


4.  Allowing  passengers  to  play  cards  in 
the  smoking  room  of  a  steamlxMit,  in  viola- 
tion of  a  rule  of  the  carrier,  does  not  make 
the  carrier  liable  for  the  injury  to  another 
pcusenger  who  is  shot  during  a  quarrel 
which  occurs  during  the  game.  Tall  v. 
Baltimore  Steam  Packet  Co.   (Md.)         120 

5.  The  theft  of  diamond  rings  from  the 
finger  of  a  woman  while  she  is  asleep  in  a 
sleeping  car  gives  her  a  right  of  action 
against  the  sleeping-car  company^  if  the 
theft  results  from  the  failure  of  the  agents 
and  employees  in  charge  of  the  car  to  use 
ordinarv  care  and  watchfulness  to  protect 
her  and  her  property  from  thieves.  Pull- 
man's Palace  Car  Co.  v.  Hunter  (Ky.)     286 

6.  A  licensed  carrier  within  a  city,  haul- 
ing for  all  persons  who  require  his  services, 
is  liable  as  a  ccMnmon  carrier  while  carry- 
ing goods  outside  of  the  city  under  an  agree- 
ment to  take  them  to  a  certain  point,  with- 
out any  further  contract,  although  he  could 
not  have  been  compelled  to  carry  outside  the 
dty.    Farley  v.  Lavary  (Ky.)  383 

7.  A  carrier  may  be  charged  as  insurer 
for  baggage  delivered  at  the  station  before 
the  starting  of  a  train,  only  when  it  is  de- 
livered within  the  time  reasonably  neces- 
sary for  obtaining  the  ticket,  chedcing  the 
^Mt^gc^?^!  ^^  Goldberg  v.  Ahnapee  ft  W.  R. 
Co.  (Wis.)  221 

8.  A  rule  that  baggage  will  not  be 
ehedced  more  than  thirty  minutes  before 
train  time  cannot  be  held  unreasonable  as 
matter  of  law,  nor  can  it  be  thus  held  to  be 
reasonable  to  leave  baggage  in  the  evening 
for  a  train  at  6  in  the  morning.  Goldberg 
v.  Ahnapee  ft  W.  R.  Co.  (Wis.)  221 

Notes  ax d  BRocra. 
See  also  Hacks. 

Carriers ;  liability  to  passenger  for  injury 
by  fellow  passenger.  120 

Liability  for  property  taken  by  legal  proc- 
ess; surrendering  goods  on  bill  of  lading. 

124 

Liability  for  baggage  before  transporta- 
tion begins.  222 

Who  are  common  carriers.  383 


CASE. 

1.  A  general  creditor  cannot  maintain 
an  action  on  the  case  for  conspiracy  of  the 
debtor  and  other  persons  to  dispose  of  the 
debtor's  property  fraudulently  and  defeat 
his  claim,  if  there  was  no  fraud  in  the  crea- 
tion of  the  debt    Field  v.  Siegel     (Wis.) 

433 

2.  The  owner  of  land  occupied  by  a  ten- 
ant may  sue  in  trespass  on  the  case  for  the 
damage  to  his  reversionary  interest.  Rus- 
sell V.  Meyer  (N.  D.)  63" 


See  BakkSj  7. 

CHATTEIi    MORTOAOE. 

See  Mortgage,  1-7. 


GBBOKI — CONBPIRACT. 


See  Banks. 


See  Constitutional  Law,  5,  6. 


See  also  Action  or  Suit,  5. 

The  claims  which  the  state  auditors 
are  authorized  to  adjust  under  Mich.  Const, 
art.  8,  §  4,  do  not  indude  requests,  petitions, 
or  claims  for  appropriations  which  are  mere- 
ly-gratuitous, or  which  may  be  based  upon 
sentimental  or  moral  grounds  which  have 
not  the  semblance  of  any  legal  claim.  Allen 
V.  Board  of  State  Auditors  (Mich.)  117 


See  Homestead*  1. 

COAX.. 

See  Constitutional  Law,  10. 


COIXECTIOV. 

See  Banks. 

GOIXEOE. 

See  LiENBy  1.   9 

COI.T8. 

See  Mabteb  and  Skbvant,  4. 


1.  An  agent  of  a  laundry  in  another 
state,  who  collects  ganyents  and  sends  them 
out  of  the  state  to  be  washed  and  laundered, 
and  afterwards  redelivers  them  to  their  own- 
ers, is  not  engaged  in  commerce  so  as  to  be 
protected  against  the  privilege  tax  imposed 
on  his  occupation  by  Tenn.  Acts  1890,  chap. 
432,  §  4.     Smith  v.  Jackson  (Tenn.)         416 

2.  A  license  tax  on  merchandise  brokers 
is  invalid  as  a  regulation  of  interstate  com- 
merce, when  applied  to  a  citizen  and  resi- 
dent of  a  city  whose  occupation  is  solely  the 
solicitation  of  orders  in  the  city  by  person- 
al application  and  by  exhibition  of  samples, 
for  nonresident  merchants,  who  are  his  prin- 
cipals, for  the  negotiation  of  sales  of  goods 
which  are  not  in  the  state.  Adkins  v.  Rich- 
mond (Va.)  583 

8.  An  ordinance  imposing  a  license  tax 
on  transient  persons  other  than  citizens  of 
the  municipality  for  selling  goods  is  uncon- 
stitutional and  void.  Mc^raw  v.  Marion 
(Ky.)  683 

Notes  and  Bbiefs. 

Commerce;  insurance  as.  60 

Burden  on,  by  taxing  agents  for  inter- 
state business.  416 

Validity  of  state  laws  affecting.  5^3 

OOMMIS8IONEB8. 

See  Hokestead^  L 

COMPUOMT. 

See  EviDENOBf  10. 

47  L.  R.  A. 


See  Master  and  Sebvant,  6. 

COMPROMISE. 

1.  A  controversy  between  two  persons, 
actually  and  in  good  faith  existing,  is  a 
proper  subject  for  a  binding  contract  of  se^ 
tlement,  no  matter  what  may  be  the  real 
merits  of  the  claim  on  either  siue.  Galusha 
V.  Sherman  (Wis.)  417 

2.  A  settlement  of  a  real  controversy, 
when  free  from  mutual  mistake  of  fact  or 
mistake  upon  one  side  and  fraud  upon  the 
other,  is  binding  upon  the  parties  thereto, 
without  regard  to  which  gets  the  best  of  the 
bargain,  or  whether  all  the  gain  be  in  fact 
on  one  side  and  all  the  sacrifice  on  the  oth- 
er.   Galusha  v.  Sherman  (Wis.)  417 

CONFIDENCE  GAME. 

See  Attempt,   1;   Coubts,  7;   Indict- 
ment, 2,  3. 

CONlTilCT  OF  IsA^^B. 

See  also  Receivers. 

1.  The  law  in  the  state  in  which  real  es- 
tate is  situated  furnishes  the  rule  as  to  its 
desomt^  alienation,  and  transfer,  the  con- 
struction and  validity  of  conveyances  there- 
of, and  the  capacity  of  the  parties  to  such 
conveyances,  as  well  as  their  rights  under 
the  same.  Walling  v.  Christian  ft  C.  Gro- 
cery Co.  (Fla.)  608 

2.  A  married  woman  authorized  by  de- 
cree of  court  to  buy,  self,  and  convey  both 
real  and  personal  property  as  a  feme  sole, 
has  no  power  to  convey  real  property  in  an- 
other state,  to  which  she  subsequently  re- 
moves, without  the  joinder  of  her  husband, 
when  by  the  laws  of  that  state  a  married 
woman  cannot  lawfully  convey  property 
without  the  joinder  of  her  husband.  Wall- 
ing V.  Christian  ft  C.  Grocery  Co.    (Fla.) 

608 

3.  The  statutory  liability  of  a  stockhold- 
er in  a  foreign  corporation  for  an  unpaid 
deficiency  of  assets,  which  he  assumes  by  the 
act  of  becoming  a  member  of  the  corporation 
through  the  purchase  of  stock,  is  in  fact  a 
contractual  liability  springing  from  an  im- 
plied promise,  and,  if  the  statute  does  not 
prescribe  any  remedy,  it  may  be  enforced  in 
the  state  where  he  resides.  Howarth  v. 
Angle  (N.  Y.)  725 

Notes  and  Briefs. 

Conflict  of  laws;  as  to  negotiable  paper. 

496 

As  to  status  of  married  woman.  610 

As  to  enforcing  liability  of  stockholderk 

727 
CONSIDERATION. 

Of  Contract,  see  Contracts,  1. 


CONSIGNMENT. 

See  Facttors,  Notes  and 

CONSPIRACT. 

See  CasEj  1. 


^ 
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COMSTABLB;    CONaTITUTEOVAL  LaW. 


CONSTABLE. 

See  QabnishxenTj  4. 

CONSTITUTIONAL  LAW. 

See  also  Auditors;  Countiks;  Coubts, 
3,  5;  Eminent  Domain,  4;  Health; 
Indictment,  2;  Mandamus,  3;  Offi- 
CEBs,  2,  4;  Statutes,  2-4;  Votebs  and 
Elections,  3. 

1.  The  passage  of  more  than  flity  acts 
amendinff  special  charters  since  the  adop- 
tion of  Ind.  Const.  1851,  and  the  continued 
acquiescence  of  the  people  and  other  depart- 
ments of  the  state  government  therein,  has 
but  little,  if  any,  force  as  to  the  construc- 
tion of  the  Constitution  respecting  the  pow- 
er to  extend  the  term  of  corporate  existence, 
when  only  four  statutes  have  purported  to 
do  that,  and  no  case  of  that  kind  has  been 
passed  upon  by  the  courts.  Bank  of  Com- 
merce T.  Wiltsie  (Ind.)  489 

Arbitrary  disorlmlnatioAi  B&oAopoly. 

2.  To  justify  the  treatment  of  corpora- 
tions as  a  class  for  the  purpose  of  legisla- 
tion the  classification  must  be  founded  up- 
on differences  either  defined  by  the  Constitu- 
tion, or  natural,  or  which  will  suggest  a 
reason  which  might  naturally  be  held  to  jus- 
tify the  diversity  of  legislation.  Johnson  v. 
Goodyear  Min.  Co.   (Cal.)  338 

3.  An  exception  of  dealers  in  grain,  live 
stodc,  and  dressed  meats  from  the  provisions 
of  111.  act  April  24,  1899,  requiring  commis- 
sion merchants  in  cities  of  more  than  50,- 
000  population  to  be  licensed,  is  not  uncon- 
stitutional as  an  arbitrary  discrimination, 
since  the  classification  in  this  case  is  a  nat- 
ural one,  as  the  commission  merchants  sub- 
ject to  the  act  deal  in  the  small  products  of 
the  farm,  while  other  laws  provide  for  the 
inspection  of  grain,  live  stock,  and  dressed 
meats.     Lasher  v.  People  (111.)  802 

4.  A  municipality  cannot  give  a  monop- 
oly of  the  business  of  keeping  livery  stables 
within  the  business  portion  of  a  city,  by  an 
ordinance  which  prohibits  the  maintenance 
therein  of  anv  such  stables  that  are  not  al- 
readv  in  existence  and  under  operation. 
Crowley  v.  West  (La.)  652 

Equal  priTilegea  amd  immunitlea. 

5.  Kenewing  the  special  privi]o<Tes  and 
immunities  contained  in  an  old  special  char- 
ter of  a  corporation  is  a  violation  of  Ind. 
Const,  art.  1,  §  23,  prohibiting  the  grant  to 
any  citizen  or  class  of  citizens  of  privileges 
or  immunities  which,  upon  the  same  terms, 
shall  not  belong  to  all  citizens.  Bank  of 
Commerce  v.  Wiltsie  (Ind.)  489 

6.  An  ordinance  imposing  a  license  tax 
on  all  merchants  who  use  any  stamps,  cou- 
pons, tickets,  cards,  or  other  devices  for  the 
sale  of  goods,  which  entitle  the  purchaser  to 
procure  any  goods  free  of  charge  from  any 
other  firm  or  corporation,  does  not  impose  a 
burden  upon  a  portion,  and  not  the  whole, 
of  a  class  of  merchants  in  violation  of  the 
constitutional  provision  against  granting  to 
any  citizen  or  class  of  citizens  privileges  or 
immunities  which  shall  not  equally  belong 
to  all  citizens,  since  the  ordinance  applies 
47  L.  R.  A. 


to  all  who  see  fit  to  use  tickets  of  that  kind. 
Fleetwood  v.  Read  (Wash.)  205 

Eqi&al  protectiom  of  laws. 

7.  The  fire  tax  imposed  by  Kan.  Laws 
1805,  chap.  263,  is  in  violation  of  the  conati- 
tutional  'provision  for  equal  protection  of 
the  laws,  because  railroad  companies  are  ex- 
cluded by  the  provisions  of  the  law  from  its 
benefits,  although  their  property  is  subject 
to  the  tax.  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
Clark  (Kan.)  77 

8.  The  restriction  on  the  freedom  of  con- 
tract of  laborers  employed  by  a  trust  or  cor- 
poration employing  ten  or  more  persons,  im- 
posed by  Kan.  Laws  1897,  chap.  145,  pro- 
hibiting payment  otherwise  than  in  lawful 
money  or  by  check  or  draft  on  a  deposit  of 
money,  is  in  violation  of  U.  S.  Const.  14th 
Amend.,  prohibiting  a  state  to  deprive  per- 
sons of  life,  liberty,  or  property  without  due 
process  of  law,  or  to  deny  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
laws.     State  v.  Haun   (Kan.)  369 

9.  A  lien  for  wages  on  all  the  property 
of  a  corporation  in  preference  to  all  other 
liens,  except  duly  recorded  mortgages  and 
deeds  of  trust,  which  is  imposed  by  Cal. 
Laws  1897,  p.  231,  in  case  of  the  failure  of 
a  corporation  to  pay  its  employeea  monthly, 
without  even  requiring  any  description  of 
the  property,  or  notice  ii}  any  manner  in  or- 
der to  make  the  lien  valid;  and  an  attor- 
ney's fee  imposed  by  the  statute  in  case  of 
an  action  to  enforce  the  employee's  right; 
while  such  provisions  do  not  apply  to  any 
other  class  of  laborers,— constitute  an  un- 
constitutional discrimination  against  cor- 
porations and  their  employees.  Johnson  v. 
Goodyear  Min.  Co.  (Cal.)  338 
See  also  next  case  below. 

Due  proeess  of  law. 

See  also  supra,  8. 

10.  Restricting  persons  to  remedies  at 
law,  to  the  exclusion  of  equitable  remedies, 
for  contesting  title  to  office  or  the  vindica- 
tion of  political  rights,  is  not  a  denial  of 
due  process  of  law  or  of  the  equal  protec- 
tion of  the  laws.  State  ex  rel.  McCaffery 
V.  Aloe  (Mo.)  393 

11.  The  wholesomeness  of  trout  as  food 
does  not  make  a  statute  prohibiting  them  to 
be  sold  or  kept  in  possession  for  the  purpose 
of  sale  operate  to  deprive  the  owner  of  prop- 
erty without  due  process  of  law,  where  the 
stittute  permits  him  to  have  them  in  posses- 
sion for  the  purpose  of  eating  them  or  giv- 
ing them  away.    State  v.  Schuman    (Or.) 

153 

12.  A  statute  making  it  unlawful  to  per- 
mit the  escape  of  natural  gas  into  the  open 
air  from  a  well  for  longer  than  two  days 
after  it  is  constructed  is  not  unconstitution- 
al.    Stete  V.  Ohio  Oil  Co.  (Ind.)  627 

13.  An  assessment  for  a  street  improve- 
nSent  made  under  the  charter  of  the  city  of 
Norfolk,  Virginia,  §  25,  under  a  resolution 
of  the  council  declaring  the  improvement  ex- 
pedient, and  after  public  notice  of  such  res* 
olution  by  publication  in  newspapers,  is  nn- 
constitutional  as  a  deprivation  of  property 


CONT11ACT8. 
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without  due  prooeH  of  law,  where  the  no- 
tice wholly  failed  to  designate  any  tribunal 
before  which,  or  place  where,  or  time  when 
a  party  to  be  affected  had  the  right  to  ap- 
pear to  expose  any  alleged  wron^  in  the  as- 
sessment imposed  upon  him  or  his  property. 
Norfolk  V.  Young  ( Va.)  674 

Ovaranty    of    liberty    aaid    property 
rlffhta. 

14.  The  owner  of  land  is  not  deprived  of 
the  inherent  right  to  "the  means  of  acquir- 
ing and  possessing  property,"  or  of  the  con- 
stitutional guaranty .  against  taking  his 
property  for  public  uses  without  just  com- 
pensation, by  a  statute  denying  him  any 
recovery  for  trespass  on  his  lands  by  ani- 
mals, unless  he  has  inclosed  the  premises  by 

a  lawful  fence.    May  v.  Poindexter    (Va,) 

688 

15.  A  statute  making  it  unlawful  to  work 
more  than  eight  hours  per  day  in  mines  or 
smelters  is  in  violation  of  Colo.  Const,  art. 
2,  §  3,  guaranteeing  liberty  and  the  right  to 
acquire,  possess,  and  protect  property.  Re 
Morgan  (Colo.)  62 
See  al90  infra  as  to  police  power. 

16.  The  eight-hour  law  enacted  by  Kan. 
Laws  1891,  chap.  114,  limiting  a  day's  work 
by  persons  employed  by  or  on  behalf  of  the 
state  or  of  any  county,  city,  township,  or 
other  municipality  of  the  state,  is  a  valid 
and  constitutional  direction  of  the  state  to 
its  agents.    Re  Dalton  (Kan.)  380 

Police  power. 

See  also  Courts,  3. 

17.  Legislation  to  protect  a  dtizen 
against  the  consequence  of  his  own  acts  is 
not  within  the  constitutional  exercise  of  the 
police  power.    Re  Morgan   ((Ik>lo.)  52 

18.  The  sale  of  a  commodity  may  be  sub- 
ject to  the  exercise  of  the  police  power, 
though  its  use  would  not  necessarily  sub- 
vert the  morals,  impair  the  health,  or  dis- 
turb the  peace  of  society.  State  v.  Schu- 
man  (Or.)  163 

19.  The  prohibition  against  screening  coal 
mined  at  ton  or  quantity  rates,  before  the 
same  is  weighed  and  duly  credited  to  the 
employees  and  accounted  for  at  the  legal 
rate  of  weights,  being  imposed  by  Kan.  Laws 
1893,  chap.  188,  without  prohibiting  the  em- 
ployment of  miners  at  day  wages  or  making 
contracts  for  wages  based  on  the  quantity 
of  screened  coal  produced,  does  not  affect 
the  right  of  contract,  and  is  a  valid  exer- 
cise of  the  police  power.  State  v.  Wilson 
(Kan.)  71 

NOTKS   AND   BbIEFS. 

Constitutional  law;  interference  with 
right  of  contract;  eight-hour  law.  63 

Contract  rights  of  nonresidents.  68 

Equal  protection  of  corporations.         71 

Restrictions  on  right  of  contract;  due 
process  of  law;  police  power;  business  af- 
fected with  public  interest.  72 

Rights  beyond  control  of  state.  144 

Police  power  as  to  fisheries;  due  process 
of  law.  154 

47  L.  R.  A. 


Delegation  of  legislative  power;  police 
power  to  fix  rates;  due  process  of  law  in 
fixing  charges.  320 

Discrimination  against  corporations  of  a 
certain  class;  improper  classification;  right 
to  due  process  and  equal  protection  of  laws. 

338 

Abridging  freedom  of  contract.  370 

As  to  eight-hour  law.  382 

Effect   of   contemporaneous   ocmstruction. 

489 

Due  process  in  local  assessment.  574 

Arbitrary  discrimination  in  license  law. 

802 

CONTRACTS. 

See  also  Specific  Pebforuancs;  Tel- 
ephones, 2. 

1.  Mutual  promises  of  merchants  to  re- 
frain from  engaging  in  business  after  6:30 
p.  M.  of  each  day  are  sufficient  loss  or  detri- 
ment in  the  way  of  financial  transactions, 
or  are  sufficient  gain  and  advantage  from  a 
social  or  healthful  standpoint,  to  support 
a  contract  to  close  their  places  of  business 
at  that  hour.  Stovall  v.  McCutchen 
(Ky.)  287 

2.  An  agreement  to  furnish  crushed 
stone  "in  such  quantities  as  may  be  desired/' 
to  be  "delivered  on  street"  in  a  certain  city, 
without  making  any  more  definite  provi- 
sion as  to  the  quantity  to  be  furnished, 
though  it  is  made  with  one  who  has  a  con- 
tract for  paving  a  street  in  that  city,  does 
not  bind  the  other  party  to  furnish  him  at 
his  option  all  the  stone  needed  for  paving 
such  street,  since  it  does  not  bind  him  to 
take  such  quantity.  Hoffman  v.  Maffioli 
(Wis.)  427 

3.  Punctuation  marks  do  not  control  the 
words  of  a  contract,  but  are  controlled  by 
the  words.  Holmes  v.  Phenix  Ins.  Co.  (C. 
C.  App.  8thC.)  308 

4.  A  contract  to  marry  is  not  within  the 
provision  of  the  statute  of  frauds  requir- 
ing agreements  not  to  be  performed  within 
a  year  to  be  in  writing.  Lewis  v.  Tapman 
(Md.)  385 

5.  A  contract  to  marry  "within  three 
years"  may  possibly  be  performed  within  a 
year,  and  is  therefore  not  Within  a  provision 
of  the  statute  of  frauds  as  to  "an  agreement 
not  to  be  performed  within  a  year."  Lewis 
V.  Tapman  (Md.)  385 

6.  The  slight  restraint  of  trade  result- 
ing from  a  contract  between  merchants  to 
close  their  places  of  business  at  a  certain 
hour  each  day  is  not  illegal.  Stovall  ▼. 
McCutchen  (Ky.)  287 

Pvblio  eoBtraots. 

7.  Letting  a  contract  for  a  garbage  cre- 
matory, without  making  or  filing  any  plan 
of  the  imposed  plant,  or  adopting  any  sys- 
tem of  garbage  cremation,  or  specifying  the 
dimensions  of  buildings  or  description  of  ma- 
chinery to  be  used,  but  merely  calling  for 
a  complete  garbage  cremation  plant  that 
will  destroy  a  certain  quantity  of  garbags 
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per  day,  leaving  the  bidden  to  submit  plans 
and  specifications  showing  a  description  of 
the  buildings,  machlDery,  furnanes,  and  ap- 
purtenances, is  in  violation  of  Wis.  Laws 
1874,  chap.  184,  which  requires  an  adver- 
tisement for  such  worlc  after  a  plan  or  pro- 
file of  the  work,  accompanied  with  specifi- 
cations or  other  appropriate  and  sufficient 
description  of  the  work,  has  first  been 
placed  on  file  for  the  information  of  bid- 
ders and  others.  Ricketson  v.  Milwaukee 
(Wis.)  685 

m 

8.  The  right  of  a  city  to  acquire  a  pat- 
ented process  without  advertising  for  bids 
does  not  justify  the  letting  of  a  contract 
for  a  complete  garbage  crematory,  with  the 
necessary  buildings,  machinery,  and  appur- 
tenances, as  well  as  the  use  of  a  patented 
process,  without  complying  with  the  stat- 
utory requirements  as  to  filing  plans  and 
specifications  in  letting  contracts  for  pub- 
lic works,  and  without  any  compliance  with 
the  statutory  provisions  as  to  securing  the 
right  to  use  patented  processes.  Ricketson 
V.  Milwuukee  (Wis.)  685 

9.  A  reservation  in  a  contract  for  pub- 
lic work  in  favor  of  the  city,  of  certain  pow- 
ers given  to  the  board  of  public  works  by 
Milwaukee  charter,  chap.  5,  9  20,  should,  to 
avoid  ground  for  litigation,  make  full  and 
complete  reservations  as  to  both  the  rights 
and  powers  of  the  board  as  pointed  out. 
Ricketson  v.  Milwaukee  (Wis.)  685 

10.  The  court  will  hesitate  to  restrain  the 
execution  of  a  municipal  contract  on  the 
ground  that  the  board  of  public  works  did 
not  exercise  an  independent  judgment  up- 
on the  bids  submitted  therefor,  but  acted 
conjointly  with  certain  committees  of  the 
council,  where  it  is  not  shown  that  the  opin- 
ion of  the  board  was  influenced  by  their  as- 
sociates.   Ricketson   ▼.   Milwaukee    (Wis.) 

685 
Notes  and  Bbiefs. 

Contracts;,  effect  of  punctuation.         309 

Statute  of  frauds  as  to  marriage  contract. 

385 

Acceptance  of  offer;  intent  of  parties; 
want  of  mutuality.  427 

For  public  work;  bids  for;  sufficiency  of 
call  for  bids.  686 

CONVENT. 

See  Harbas  Cobpus. 

CONVICTS. 

See  AuDiTOBs;  PuBUO  Moitkt,  2. 

CORPORATIONS. 

See  also  Appeal  ai7D  Ebbob,  15;  Con- 
flict OF  Laws,  3;  Constitutionai. 
Law,  2,  5;  Evidence,  6;  Juixsment, 
2,  3;  Officers,  2;  Receivers. 

1.  The  extension  of  an  old  special  char- 
ier is  within  Ind.  Const,  art.  11,  S  13,  pro- 
viding that  "corporations  other  than  bank- 
ing shall  not  be  created  by  special  act." 
Bank  of  Commerce  v.  Wiltsie  (Ind.)       489 

2.  A  subscription  to  the  stock  of  a  cor- 
47  L.  R.  A. 


poration  is  not  an  agreement  to  pay  so  much 
money  unless  so  expressed  in  the  contract, 
but  is  a  contract  to  enter  into  the  relation 
of  stockholder.  Rochester  &.  K.  F.  Land 
Co.  V.  Raymond   (N.  Y.)  246 

3.  A  corporation  which  permits  the 
transfer  of  stock  by  canceling  the  certificate 
and  issuing  a  new  one  to  the  purchaser,  and 
afterwards  brings  an  action  against  him  for 
the  unpaid  portion  of  the  stock,  ratifies  the 
transaction,  and  cannot  subsequently  claim 
that  the  transfer  is  ineffectual  to  release 
the  original  shareholder  from  liability  as 
such,  on  the  ground  that  it  was  not  made  in 
good  faith.  Rochester  &  K.  F.  Land  Uo.  ▼. 
Raymond   (N.  Y.)  246 

4.  A  stockholder  has  a  right  to  inspect 
and  examine  the  books  and  records  of  the 
corporation  at  reasonable  times,  so  long  as 
his  purpose  is  to  inform  himself  as  to  the 
manner  and  fidelity  with  which  the  corpor- 
ate affairs  are  being  conducted,  and  his  ex- 
amination is  made  in  the  interests  of  the 
corporation.  State  ex  rel.  Weinber|^  v. 
Pacific  Brewing  &  M.  Co.  (Wash.)  208 

5.  The  recovery  of  judgment  against  a 
corporation,  and  the  return  of  execution  un- 
satisfied, as  a  condition  of  the  maintenance 
of  an  action  against  a  stockholder  in  a 
domestic  corporation,  are  not  necessary  be- 
fore suit  by  a  receiver  against  a  stockholder 
of  a  foreign  corporation,  which  is  permitted 
in  the  exercise  of  comity,  since  in  such  case 
service  of  process  in  the  state  could  not  be 
had  against  the  corporation.  Howarth  t. 
Angle  (N.  Y.)  725 

6.  Receivers  cannot  maintain  an  action 
to  enforce  the  liability  of  stockholders  in  a 
bank  for  its  debts  under  Md.  Acts  1888, 
chap.  294,  for  the  amount  of  their  respec- 
tive shares  of  stock,  since  the  fund  arising 
from  such  liability  is  in  no  sense  an  asset  of 
the  corporation,  and  the  receivers  have  no 
interest  in  it.    Col  ton  v.  Mayer  (Md.)   617 

7.  Restrictions  on  the  contracts  or  busi- 
ness of  foreign  corporalicms  cannot  be  up- 
held to  the  extent  of  altering  or  amending 
or  repealing  their  charters  under  the  laws 
of  other  states.  Johnson  v.  Goodyear  Min. 
Co.   (Cal.)  338 

Notes  and  Bbiefs. 

Corporations;    Constitutional    Protection 
of,  see  Coi78TiTunoNAL  Law. 

Effect  of  transfer  of  shares  of  stock  upon 
liability  for  unpaid  subscf iptions : — (1.) 
Introductory;  (II.)  statutes  continuing  lia- 
bility; (III.)  transfer  prohibited;  (IV.) 
generally  transfer  releases  subscriber:  (a) 
under  statutory  provisions ;  ( b )  corporation 
scheme  contemplates  release;  (c)  transfer 
must  be  perfectea;  ((f)  transfer,  must  be 
bona  fide;  (e)  after  insolvency  of  corpora- 
tion; (V.)  transfer  to  or  release  by  cor- 
poration; (VI.)  right  of  creditors;  (Vll.) 
time  of  transfer.  246 

Extension  of  liie  of.  490 

Recovery  of  money  paid  on  ultra  viret 

contract.  61S 
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liiability  of  stockholdert;  enforcement  of, 
by  receiver.  618 

Liability  of  stockholders  of  foreign  com- 
panies; nature  of  liability.  727 

C08T8  AKB  FEES. 

See  also  £sciieat,  2. 

iSeparate  bills  of  costs  for  different  de- 
fendants represented  by  different  attorneys, 
and  having  different  interests,  may  be  re- 
covered, including  such  items  as  retaining 
fees,  fees  for  attendance  on  the  trial,  and 
term  fees,  where  separate  services  were 
necessary  and  proper  for  such  defendants. 
Adams  v.  Beloit  (Wis.)  441 

COTEKANCT. 

See  also  Acmov  OB  Sxtit,  4;  Damages, 
1;  Mines,  2. 

A  tenancy  in  common  it  created  by  a 
deed  in  which  the  grantor  makes  an  excep- 
tion of  a  part  not  distinctly  located,  and 
continues  until  he  exercises  his  right  of 
election.     Smith  ▼.  Furbish  (N.  H.)        226 

COUHTIES. 

See  also  LncrrATXON  of  Actions. 

An  act  of  the  legislature  (Kan.  Laws 
1809,  chap.  189)  arbitrarily  establish- 
ing a  high  school  and  requiring  the  people 
of  a  county  to  build  and  maintain  it,  with- 
out their  consent,  is  not  an  unconstitutional 
interference  with  the  right  of  local  self-gor- 
emment.  State  ex  rel.  McCausland  ▼. 
Freeman  (Kan.)  67 

Notes  and  Bbiets. 

Counties ;  liability  of  new  county  for  debts 
of  parent  county.  460 

OOUBTflL 

See  also  Audftobs. 

1.  A  court  has  no  jurisdiction  to  deter- 
naine  whether  a  vacancy  exists  in  the  office 
of  senator  for  a  certain  county,  so  as  to  re- 

Suire  the  election  of  a  new  incumbent,  when 
he  senate,  which  is  made  the  judge  of  the 
qnalifications  and  elections  of  its  members 
by  Md.  Const,  art.  3,  9  19,  has  not  decided 
the  question.    Covington  v.  Buffett    (Md.) 

622 

2.  Whether  or  not  a  general  law  can  be 
made  applicable  to  a  subject-matter  not  in- 
eluded  in  Ind.  Const,  art.  4,  9  22,  is  a  ques- 
tion of  legislative  judgment.  Bank  of  Com- 
merce V.  Wiltsie  (In£)  489 

3.  It  is  for  the  courts  to  determine  what 
are  the  subjects  upon  which  the  police  power 
is  to  be  exercised,  and  the  reasonableness  of 
that  exeroise.    Re  Morgan  (Colo.)  62 

4.  A  court  has  no  authority  to  establish 
reasonable  rules  and  regulations  for  the  ex- 
tension of  telephone  lines,  but  its  authority 
is  limited  to  requiring  the  proper  authori- 
ties to  adopt  such  rules  and  regulations,  and 
to  passing  upon  the  validity  of  such  action 
when  taken.  Michigan  Teleph.  Co.  v.  St. 
Joseph    (Mich.)  87 

5.  The  authority  to  establish  maximum 
47  L.  R.  A. 


water  rates,  conferred  upon  judges  of  the 
supreme  judicial  court  by  Mass.  Stat.  1897, 
chap.  336,  9  1>  authorizing  the  judges,  on 
petition  of  the  selectmen  of  a  town,  or  anjr 
persons  deeming  themselves  aggrieved  by  the 
price  charged  for  water,  to  fix  maximum 
rates  once  in  five  years,  which  shall  be  bind- 
ing upon  the  water  company  until  revised 
or  altered  by  the  court,---does  not  make  of 
the  court  a  legislative  commission  to  deter- 
mine what  rules  shall  govern  people  who  are 
not  yet  in  relation  to  each  other,  but  re- 
quires the  court  to  fix  the  extent  of  actual 
existing  rights  primarily  for  the  party  ag- 
grieved, although  secondarily  it  fixes  a  gen- 
eral rate  for  all  parties  and  for  the  future 
as  well  as  the  past.    Re  Janvrin   (Mass.) 

319 

6.  The  motives  that  prompt  the  enact- 
ment of  an  ordinance  cannot  be  considered 
by  the  court  in  determining  whether  the  or- 
dinance is  reasonable  or  unreasonable  and 
oppressive.    Bennett    v.    Pulaski     (Tenn.) 

278 

Loeality  of  Jnriadiotlosi. 

7.  A  prosecution  for  obtaining  money  by 
the  use  of  the  confidence  game  should  be  in- 
stituted in  the  county  where  the  offense  whs 
consummated,  and  not  in  that  where  pre- 
liminary a<}ts  were  done,  under  a  statute 
providing  that  local  jurisdiction  of  all  of- 
fenses shall  be  in  the  county  where  the  of- 
fense is  committed.  Graham  v.  People 
(111.)  731 

Diaqiialifloatloit  of  JndKO- 

8.  A  judge  is  disqualified  to  sit  in  a 
cause  in  which  the  plaintiff  is  a  corporation 
of  which  his  wife  is  a  stockholder,  although 
there  are  no  statutory  provisions  on  the  sub- 
ject, and  a  husband  in  that  state  is  not  di- 
rectly interested  in  the  property  of  his  wife 
during  her  lifetime,  and  she  may  encumber 
or  dispose  of  it  without  his  consent,  but  he 
is  by  law  entitled  to  succeed  to  a  portion  of 
her  estate  upon  her  decease.  First  Nat. 
Bank  v.  McGuire  (S.  D.)  413 

9.  An  objection  to  jurisdiction  on  ac- 
count of  the  disqualification  of  the  judge 
who  tried  the  merits  of  the  case  is  not 
waived  by  applying  for  an  injunctional  or- 
der to  prevent  some  irreparable  injury. 
First  Nat.  Bank  v.  McGuire  iS.  D.)        413 

Rules  of  decision. 

10.  A  judgment  that  a  statute  is  invalid 
cannot  be  based  on  an  admission.  State  ex 
rel.  McCaffery  v.  Aloe    (Mo.)  393 

11.  A  decision  of  the  Supreme  Court  of 
the  United  States,  holding  that  an  eight- 
hour  law  of  a  certain  state  does  not  violate 
the  Federal  Constitution,  is  not  binding  on 
the  courts  of  another  state  in  favor  of  the 
validity  of  such  a  law  under  the  Constitu- 
tion of  that  state.    Re  Morgan  (Colo.)      52 

Notes  aio)  Bbiets. 

Courts;  imposing  nonjudicial  duties 
upon.  90 

Power  to  decide  as  to  reasonableness  of 
by-law  of  corporation.  136 

Imposing     nonjudicial      powers      upon; 
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power  to  determine  charges  for  om  of  prop- 
erty. 320 

Disqualific&tion  of  judge  by  reason  of  in- 
terest. 


C178TOM. 


See  EnoBNCK,  21. 
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Authority  to  order  railroad  oompany  to 
build  depot.  570 

COVENANT. 

See  also  Evidence,  6. 

1.  A  covenant  in  a  deed  to  a  railroad 
oompany,  by  which  the  grantors  agree  to 
build  a  fence  along  the  railroad,  "or  not  hold 
such  railroad  responsible  for  any  damage 
done  to  stock  belonging  to  us/'  without  any 
mention  of  assigns,  is  personal  to  the  grant- 
ors, binding  them  only,  and  does  not  run 
with  the  land.  Brown  v.  Southern  P.  Co. 
(Or.)  409 

2.  A  covenant  by  a  lessee  of  a  part  of  a 
railroad  right  of  way  for  warehouse  pur- 
poses, binding  him  to  hold  the  lessor  harm- 
less from  losses,  by  whomsoever  claimed, 
arising  out  of  the  destruction  of  property 
on  the  leased  premises  by  firee  set  by  the 
lessor's  negligence,  with  a  stipulation  that 
the  covenant  shall  be  binding  upon  the  as- 
signs of  both  parties,  will  pcus  to  a  trans- 
feree of  the  railroad  property  and  of  the 
lease,  so  as  to  give  the  latter  the  same  right 
to  enforce  the  covenant  which  the  original 
lessor  had.  Northern  P.  R.  Co.  v.  McClure 
(N.  D.)  140 

3.  A  covenant  of  indemnity  by  a  lessee 
against  damages  or  claims  for  losses  or  in- 
jury sttfTered  to  property  on  the  leased  prem- 
ises, by  fires  set  by  the  lessor's  engines,  is 
directly  connected  with  the  estate  and  with- 
in the  meaning  of  Wis.  Rev.  Codes,  SS  3784- 
8787,  providing  that  certain  specified  coven- 
ante  shall  run  with  the  land,  and  extending 
the  provisions  to  covenante  "appurtenant 
to  such  estates,"  covenante  "for  the  direct 
benefit  of  the  property  or  some  part  of  it." 
and  those  which  are  "incidentel  thereto." 
Northern  P.  R.  Co.  v.  McClure  (N.  D.)  149 

4.  Payment  of  taxes  after  they  would 
have  been  barred  except  for  suite  instituted 
therefor,  and  after  the  suits  have  been  de- 
layed so  long  as  to  defeat  the  lien  acquired 
by  them,  does  not  entitle  a  grantee  to  re- 
cover on  covenante  of  warranty  and  against 
encumbrances.    Robinson  v.  Bierce  (Tenn.) 

276 
Notes  and  Briefs. 


Covenante;  running  with  land. 
Breach  by  eviction. 
Running  with  land. 


149 
275 
400 


CBIMINAI.  UkW. 

See  also  Attempt;  Bictole  Paths,  1; 
CouKTS,  7;  Evidence,  24;  Indictment; 
Libel  and  Slander,  1. 

Notes  and  Briefs. 

Criminal  law;  attempt  to  conmiit  crime; 
eriminal  intent..  108 

CROSS-EXAMINATION. 

See  Witnesses,  2. 

47  L.  R.  A. 


See  InsurancEj  16. 

DAMAGES. 

See  also  Eminent  Domain,    2;    Evi- 
dence, 23;  New  Trial,  1. 

1.  The  damages  recoverable  for  wrong- 
ful exclusion  by  a  cotenant  from  a  mine  in 
which  plaintiff  has  an  undivided  interest 
consist  in  the  loss  of  profite  that  he  would 
have  made  but  for  such  exclusion.  Paul  v. 
Cragnas    (Nev.)  540 

2.  Mistake  or  errors  of  a  physician  or 
surgeon  who  was  employed,  in  the  exercise 
of  ordinary  care,  will  not  preclude  the  re- 
covery of  all  the  damages  susteincd  from 
personal  injuries.  Selleck  v.  Janesville 
(Wis.)  691 

3.  The  recovery  of  damages  by  a  husband 
for  the  loss  of  his  wife's  services  on  account 
of  personal  injuries  is  not  limited  to  the 
proved  money  value  of  her  services  as  s 
hired  servant,  but  include  the  loss  or  im- 
pairment of  his  right  to  conjugal  society 
and  assistance.    Selledcy.  Janesville  (Wis.) 

691 

4.  The  value  of  the  seryioee  of  the  bus- 
band  himself  in  necessary  attendance  upon 
his  wife  may  be  recovered  by  him  in  an  ac- 
tion for  her  personal  injuries,  but  not  in  an 
amount  beyond  that  for  which  he  could  have 
hired  reasonably  competent  attendance  and 
nursing  by  others.  Selleck  ▼.  Janesville 
(Wis.)  691 

6.  The  pollution  of  the  water  of  a  stream 
so  as  to  render  it  unfit  for  use  in  a  paper 
mill,  resulting  from  the  operation  of  a 
railroad  through  the  premises,  is  to  be  con- 
sidered in  determining  the  amount  of  dam- 
ages caused  by  the  construction  and  opera- 
tion of  the  railroad.  Rudolph  v.  Pennsyl- 
irania  S.  V.  R.  Ckft.  (Pa.)  782 

0.  The  teking  of  a  route  for  a  railroad, 
which  is  afterwards  abandoned,  without 
building  the  road  there,  and  smother  route 
selected,  does  not  prevent  recovery  for  con- 
sequential injuries  caused  by  the  operation 
of  the  road  on  the  latter  location.    Rudolph 

▼•     Pennsylvania     S.     V.     R.     Co.     (Pa.) 

782 

7.  A  single  tract  of  land  used  for  the 
purposes  of  a  paper  mill  is  not  severed  by 
the  taking  of  a  strip  for  a  railroad  and  con- 
veyance of  an  additional  strip  for  coal  and 
freight  sidings,  so  as  to  prevent  considers- 
tiou  of  injury  to  the  water  which  suppJiet 
the  mill  on  one  side  of  the  road,  when  as- 
sessing consequential  damages  to  the  mill 
property  on  the  other  side  of  the  road. 
Kuoolph  v.  Pennsylvania  S.  V.  R.  Co. 
(Pa.)  782 

Notes  Am)  BsiErs. 
See  also  Appeal;  Fright. 
For  breach  of  promise  of  marriage.    889 
For  property  damaged  in  eminent  'lomain 


Damnum  Abs^ob  Injubia^-Dbainb. 
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ease;    effect   of   noiBe,  smoke,  and   cmderB 
from  railroad.  755 

Pollution  of  water  as  an  element  of  dam- 
a^^  for  taking  railroad  right  of  way.      782 

For  injuries  caused  by  eminent  domain. 

783 
DAMNUM  ABSQUE  INJURIA. 

See  Eminent  Domain^  4. 

DAMS. 

See  Deeds,  1-4. 

DEBTOR    AND     CREDITOR. 

See  Case,  1. 

DECULRATIONS. 

As  Evidence,  see  Evidbnob,  18,  10. 


See  also  Infants,  8;  Vbndob  and  Pub- 

OHASEB. 

• 

1.  An  exception,  and  not  merely  a  res- 
ervation, is  created  by  a  deed  of  land  on  one 
side  of  a  river  "reserving"  to  the  grantor 
the  right  to  build  a  dam  acro&s  the  river 
at  any  point  against  the  land,  with  the  right 
of  flowage  caused  by  the  dam,  and  also  an 
acre  of  land  in  the  immediate  vicinity  of 
the  daih,  as  the  efTect  of  the  provision  does 
not  depend  upon  the  choice  of  the  particular 
word,  but  upon  the  nature  and  effect  of  the 
provision  itself.    Smith  v.  Furbish  (N.  H.) 

226 

2.  A  right  of  election  belonging  to  a 
grantor  who  has  reserved  or  excepted  out  of 
his  grant  a  piece  of  land  and  the  right  to 
build  a  dam  and  the  accompanying  right  of 
flowage,  without  defining  the  location  by  the 
deed,  does  not  terminate  by  his  failure  to 
exercise  it  during  his  own  life,  but  continues 
to    his  heirs.     Smith   v.   Furbish  (N.   H.) 

220 

3.  The  right  of  location  belongs  to  the 
grantor  under  a  deed  of  land  on  one  side  of 
a  river,  from  which  he  reserves  the  right  to 
build  a  dam  at  any  point  against  the  land, 
with  the  right  of  flowage  resulting  thei^e- 
from,  and  also  reserving  or  excepting  an 
acre  of  land  fronting  on  the  river,  in  the 
immediate  vicinity  of  the  dam.  Smith  v. 
Furbish  (N.  H.)  226 

4.  The  uncertainty  of  a  reservation  or 
exception  of  the  right  te  build  a  dam  at  any 
point  against  lands  conveyed,  with  the 
right  of  flowage  and  also  1  acre  of  land  in 
the  immediate  vicinity  of  the  end  of  the 
dam,  does  not  render  the  provision  void,  as 
the  exercise  of  a  right  of  election  by  the 
granter  will  remove  the  uncertainty.  Smith 
▼.  Furbish  tN.  H.)  220 

6.  A  forfeiture  of  a  grantor's  righto  in 
land  excepted  from  a  deed,  but  not  distinctly 
located,  does  not  result  from  his  failure  to 
exercise  his  power  of  selection  in  a  reason- 
able time,  where  the  other  party  has  not 
been  damuified  by  the  delay.  Smith  v.  Fur- 
bish (N.  H.)  226 

6.  The  use  of  the  word  "heirs"  Is  not 
neoessarr  to  create  a  title  in  fee,  in  New 
EDunpshire,  when   there   is   an    unqualified 
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grant  or  reservation  of  land.    Smith  v.  Fur- 
bish (N.  H.)  226 

7.  The  estate  reserved  te  a  grantor  is  not 
a  life  estate  only,  where  in  a  deed  of  land 
on  one  side  of  a  river  he  reserves  the  right 
to  build  a  dam  against  it,  with  the  accom- 
panying right  of  flowage,  and  also  to  an  acre 
of  land  in  the  immediate  vicinity  of  the  end 
of  the  dam,  although  his  language  is  "re- 
serving to  myself,"  without  using  any 
words  of  inheritance.  Smith  v.  Furbish 
(N.  H.)  226 

8.  The  destruction  of  an  unrecorded 
deed  by  the  grantee,  and  a  conveyance,  at 
his  request,  to  a  third  person,  by  the  grantor, 
will  not  give  to  the  new  grantee  a  legal  title, 
although  it  will  give  him  an  equitable  in- 
terest on  which  he  may  require  a  conveyance 
of  the  legal  title  from  the  grantee  in  the  de- 
stroyed   deed.    Russell    v.    Meyer    (N.  D.) 

637 
Notes  and  Bribfs. 

Deed;  exception  or  reservation  in;  in- 
definiteness  or  uncerteinty  of  reservation; 
intention  of  grantor.  227 


DEMONSTRATinn:  EVIDENCE. 

See  Discovery  and  Inspection;  Evi- 
DENCB,  9-12. 

DEPOT. 

Control  of,  see  Carriers,  1 ;  also  Hacks. 
See  also  Railroads,  1. 

DESCENT  AND  DISTRIBUTION. 

Law  Governing,  see  Conflict  of  Laws, 

L 
See  also  Escheat,  1. 

DISCOVERY     AND     INSPECTION. 

An  action  by  a  father  for  the  loss  of 
the  services  of  his  minor  daughter,  occa- 
sioned by  personal  injuries,  should  not  be 
dismissed  because  she,  after  reaching  her 
majority,  refused  to  obey  an  order  of  the 
court  in  which  the  action  was  pending,  re- 
quiring her  to  submit  to  a  physical  exam- 
ination of  her  person  by  a  physician.  Bag- 
well V.  Atlanta  Consol.  Street  R.  Co.  (Ga.) 

486 
Notes  and  Briefs. 

Discovery;  compelling  plaintiff  to  submit 
to  physical  examination.  141 

Physical  examination  of  plaintiff.       486 

DISTRICT     ATTORNEY. 

See    Officers,  1;  Voters    and    Elec- 
tions, 22. 

DIVORCE. 

See  Husband  and  Wife,  4;  Judomsnt, 
4. 

DOMICn.. 

See  Infants,  1. 

DRAINS. 

^  city  has  no  right  to  discharge  a 
sewer  into  a  tail  race  which  runs  through  a 
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culvert  under  a  highway  and  it  owned  by 

the  owner  of  the  land.     Nevint  v.  Fitchburg 

(Mass.)  312 

Notes  and  Briefs. 

Drains;    liability   of   city  for   injury  by 
sewers;  discharge  on  private  premises.  312 

DUE  PROCESS  OF  I.AW. 

See  Ck)K8TiTUTioNAJL  Law,  8,  10-13. 

DURESS. 

Sec  also  Trial,  2. 

1.  A  contract  with  a  party  incapable  of 
exercising  his  free  will  by  reason  of  threats 
made  by  the  other  for  the  purpose  of  pro- 
ducing such  condition  and  obtaining  the  con- 
tract may  be  repudiated  on  the  ground  of 
duress, at  the  option  of  the  party  threatened. 
Galusha  v.  Sherman  (Wis.)  417 

2.  Threats  which  so  act  upon  a  person 
as  to  make  him  incapable  of  exercising  his 
free  will  in  the  making  of  a  contract  may 
constitute  duress  which  will  avoid  the  con- 
tract, though  they  may  not  be  such  as  would 
have  liiat  effect  upon  a  person  of  ordinary 
firmness  and  courage.  Galusha  v.  Sherman 
(Wis.)  417 

Notes  Aifo  Briefs. 

Duress ;  by  civil  action ;  what  constitutes ; 
effect  of  threats.  418 


See  also  Eminent  DoiCAm,  1;  Evi- 
dence, 13;  Municipal  Corporations, 
1. 

A  right  of  fiowage  which  a  deed  by  the 
proprietor  of  lands  on  both  sides  of  a  river 
in  conveying  one  side  of  it  reserves  as  part 
of  a  mill  privilege  for  the  benefit  of  a  mill 
to  be  operated  by  water  to  be  raised  by  a 
dam  is  to  be  deemed  appui  tenant  to  the  land 
of  which  the  mill  and  dam  will  be  a  part, 
and  not  merely  an  easement  in  gross.  Smith 
V.  Furbish  (N.  H.)  226 

Notes  and  Briefs. 

Easement;  estate  of  inheritanoe  in.      227 

EIGHT-HOUR  UkW. 

See  also  Constitutional  Law,  16,  16. 

Notes  and  Briefs. 

Eight^hour     law;     constitutionality     of. 

53,382 

ELECTION  OF  R 

See  Action  or  Suit,  4. 
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ELECTIONS. 

See  Deeds,  2 ;  Voters  and  Elections. 

ELEVATED  RAILROADS. 

See  Appeal   and   Error,    11;    Pubuo 
Improvements,  3-5. 

EMINENT  DOMAIN. 

See    also    Constitutional    Law,    14; 
Damages,  5-7. 

1.  The  restriction  of  the  height  of  build- 
ings adjacent  to  Copley  Square,  made  by 
47  L.R.  A. 


Mass.  Stat  1898,  chap.  452,  if  intended  to 
benefit  the  public  by  promoting  the  beauty 
and  attractiveness  of  a  public  park,  and 
preventing  unreasonable  encroachmeota 
upon  the  light  and  air  which  it  had  pre- 
viously received,  justifies  the  expenditure  of 
public  money  to  pay  compensation  for  prop- 
erty rights  thereby  injured  by  thus  creat- 
ing an  easement  of  light,  air,  and  view,  and 
annexing  it  to  the  park  in  the  exercise  of 
eminent  domain.  Knowlton  v.  Williams 
(Mass.)  314 

2.  Diminution  in  the  market  value  of 
property  resulting  from  the  noise,  smoke, 
and  cinders  caused  by  the  operation  of  s 
railroad  does  not  "damage"  the  property, 
within  the  meaning  of  the  Georgia  Constitu- 
tion (Civ.  Code,  8  5729),  requiring  compen- 
sation for  private  property  damaged  for 
public  purposes,  in  the  absence  of  any  physi- 
cal interference  with  the  property  or  with 
a  right  or  use  appurtenant  thereto.  Austin 
V.  Augusta  T.  R.  Co.  (Ga.)  755 

8.  The  lawful  operation  of  a  public  work 
owned  by  a  corporation  vested  with  the 
power  of  eminent  domain,  though  causing 
depreciation  in  the  value  of  private  prop- 
erty, does  not  create  liability  on  the  ground 
that  such  property  is  "damaged  for  public 
purposes,"  within  the  meaning  of  the 
Georgia  Constitution  (Civ.  Code,  S  5729), 
nnlef^s  a  private  corporation  or  private  in- 
dividual would  be  liable  for  similar  acts  un- 
der like  circumstances;  nor  is  a  quasi  pub- 
lic corporation  liable  where  private  prop- 
erty is  depreciated  in  value  as  a  result  of 
the  lawful  use  and  enjoyment  of  the  com- 
pany's private  property.  Austin  v.  Augusta 
T.  R.  Co.  (Ga.)  755 

4.  The  use  of  the  word  "damaged"  in 
that  clause  of  the  Georgia  Constitution 
(Civ.  Code,  S  5729),  which  provides  that 
private  property  shall  not  be  taken  or  dam- 
aged for  public  purposes  without  just  com- 
pensation, does  not  change  the  substantive 
law  of  damages  or  create  a  cause  of  action 
w|iere  none  previously  existed,  nor  does  it 
abrogate  the  principle  expressed  in  the 
phrase  Damnum  absque  injuria,  but  pre- 
serves all  existing  causes  of  action  for  dam- 
ages to  private  property,  and  prohibits  ex- 
emptions of  liability  for  such  damages,  even 
if  occasioned  by  public  uses.  Austin  v. 
Augusta  T.  R.  Co.  (Ga.)  755 

5.  Describing  land  only  by  outside 
boundaries,  without  defining  a  strip  through 
it  conveved  to  a  railroad  company,  is  not 
ground  for  dismissing  a  petition  for  conse- 
quential damages  from  pollution  of  water 
by  operation  of  the  railroad.  Rudolph  v. 
Pennsylvania  S.  V.  R.  Co.  (Pa.)  782 

KoiBS  AND  BBiars. 

See  also  Damages. 

Eminent  domain;  taking  private  prop- 
erty for  the  comfort  and  pleasure  of  the 
whole  people.  315 

Poles  as  additional  serritade  in  highway. 

498 

What  constitutes  a  taking.  781 


SnCITMBKANCSS— EVIDBMOS. 
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EKOUMBRAlfCES. 

See  Ck>VENANT«  4. 


See  Attobnet  Oenebal. 

EQUAI«  FBIVII.EOES  AND  IMlIlTin- 
TIES. 

See  Ck>N8TiTUTioNAL  Law,  5,  6. 

EQUAL   PBOTECTION   OF   THE 
LAWS. 

See  Ck>NSTiTunoi7AL  Law«  7-9. 

EQUTTT. 

See  Homestead,  2;  Iitjuitction,  2,  3; 
Quia  Tikbt;  Tbial,  12. 


See  Appeal  and  Ebbob. 


1.  The  expense,  indudiog  reasonable 
couneel  fees,  of  the  successful  defense  by 
the  state  of  actions  for  the  proceeds  of  prop- 
erty which  bad  been  escheated  in  proceed- 
ings that  were  regular  and  in  accordance 
with  the  statute,  may  be  deducted  fr<Mn  the 
recovery  of  such  proceeds  by  subsequent 
claimants  under  Hill's  (Or.)  Ann.  Laws,  S 
3141.    Young  v.  SUte  (Or.)  548 

2.  Failure  to  set  up  previous  payment 
or  the  value  of  services  of  special  counsel  in 
successfully  defending  prior  actions  against 
the  state  for  the  recovery  of  the  proceeds 
of  escheated  property  will  not  prevent  the 
deduction  thereof  from  the  recovery  against 
the  state  in  a  subsequent  action  therefor, 
under  Hill's  (Or.)  Ann.  Laws,  9  3141,  which 
provides  that  such  recovery  shall  be  "with- 
out interest  or  costs  to  the  state."  Young 
V.  State  (Or.)  648 


Of  Insurer,  see  Iitsubancb,  19-23. 

1.  An  ordinary  contract  of  consignment 
does  not  estop  the  consignor  from  setting  up 
his  titie  as  against  an  innooent  purchaser 
of  the  goods  from  the  consignee,  who  buys 
them  on  the  same  day  the  goods  were  re- 
ceived, as  part  of  his  purchase  of  the  entire 
stock  and  business.  Romeo  v.  Martucci 
(Conn.)  601 

2.  A  slight  misstatement  as  to  the  cause 
of  the  injury,  mistakenly  made  to  an  insur- 
ance company  in  the  proofs  of  the  injury, 
in  behalf  of  the  insured,  by  the  physician 
who  attended  him,  will  not  prevent  the  in- 
sured from  showing  the  actual  facts.  Wildey 
Casualty  Co.  v.  Sheppard   (Kan.)  650 


EVUDENOE. 

See  also  Appeal  and  Ebbob,  17. 

1.  Judicial  notice  will  be  taken  that 
telephone  poles  in  a  highway  must  be  set 
near  the  side,  outside  the  curb  or  ditch  line, 
and  therefore  necessarily  in  line  with  trees 
in  the  highway.  Wyant  ▼.  Central  Teleph. 
Co.  (Mich.)  497 

PresiuBptioiis  and  burdens  of  proof. 

2.  A  superintendent  of  the  construction 
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of  a  tunnel  who  visits  the  place  once  or  twice 
a  day  is  presumed  to  have  as  much  knowl- 
edge as  the  men  under  him  have  with  regard 
to  the  general  requirements  to  make  the 
place  reasonably  safe.  Hanley  v.  California 
Bridge  &  C.  Co.  (Oal.)  597 

3.  There  is  no  presumption  that  the  law 
merchant  as  to  the  protest  of  a  draft  pre- 
vails in  Asiatic  Turkey.  Aslanian  v.  Dos- 
tumian  (Mass.)  495 

4.  The  presumption  of  malice  is  rebutted 
in  case  of  a  privileged  communication,  and 
the  burden  of  proving  malice  is  on  the  party 
alleging  it.    l^ichols  v.  Eaton  (Iowa)      483 

5.  The  surrender  of  possession  without 
actual  eviction  imposes  upon  a  grantee  un- 
der covenants  of  warranty  and  against  en- 
cumbrances the  burden  of  showing  that  he 
surrendered  to  a  paramount  title,  in  order 
to  recover  on  his  warranties.  Robinson  v. 
Bieroe  (Tenn.)  275 

6.  The  burden  of  proof  that  a  stock- 
holder's request  for  inspection  of  the  books 
of  the  corporation  is  not  made  in  the  inter- 
ests of  the  corporation  is  upon  the  corpora- 
tion, when  it  refuses  the  request  upon  that 
ground.  State  ex  rel.  Weinberg  v.  Pacific 
Brewing  &  M.  Co.  (Wash.)  208 

Best  and  seeondary. 

7.  An  objection  to  parol  proof  of  the 
substance  of  a  rule  printed  on  a  card  and 
tacked  up  in  a  railroad  dep<^t  is  obviated  by 
proof  that  the  card  had  been  destroyed  in 
the  burning  of  the  station.  Goldberg  v. 
Ahnapee  &  W.  R.  Ck>.  (Wis.)  221 

Doeujueittary  demonstration. 

8.  A  letter  written  by  defendant  pend- 
ing a  suit  for  breach  of  promise  to  marry, 
and  adduced  solely  for  the  purpose  of  con- 
tradicting him,  is  not  inadmissible  for  that 
purpose  because  it  might  have  been,  but  was 
not,  offered  in  chie^  Lewis  ▼.  Tapman 
(Md.)  385 

As  to  Physical  Examination,  see  Dis- 
oovebt. 

9.  Photographs  not  substantially  neces- 
sary or  instructive  to  show  material  facts 
or  conditions,  and  which  are  of  such  a  char- 
acter as  to  arouse  sympathy  or  indignation 
or  divert  the  minds  of  the  jury  to  improper 
or  irrelevant  consideratiofis,  should  be  ex- 
cluded from  evidence.  Selleok  ▼.  Janesville 
(Wis.)  691 

10.  Photographs  showing  an  injured  foot 
in  aggravated  aspects,  well  calculated  to 
arouse  the  sympathy  of  the  jury,  are  inad- 
missible in  an  action  by  the  husband  of  an 
injured  woman  to  recover  damages  for  nurs- 
ing, medical  attendance,  and  loss  of  services 
and  societv,  where  there  was  other  evidence 
showing  the  expense  and  the  extent  of  the 
impairment  of  her  condition  very  fully. 
SeUeck  v.  Janesville  (Wis.)  691 

11.  An  application  to  require  a  plaintiff 
to  submit  his  neck  to  be  photographed  by 
the  use  of  the  Roentgen  or  X  ray,  in  order 
to  ascertain  the  nature  of  his  injuries  for 
which  he  sues,  is  properly  refused  if  the  ap- 
plication is  not  seasonably  made,  and  if  it 
does  not  aufBciently  appear  that  the  person 
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by  whom  it  is  proposed  that  the  photograph 
be  taken  has  the  requisite  skill  and  expe- 
rience properly  to  apply  the  rays.  Witten- 
berg V.  Onsgard  (Minn.)  141 

12.  A  pa^ty  ought  not  to  be  required  to 
submit  his  person  to  the  X-rays  until  it  is 
so  well  established  as  a  fact  in  science  that 
the  process  is  harmless  that  the  courts  will 
take  judicial  notice  of  it  Wittenberg  ▼. 
Onsgard  (Minn.)  141 

Parol,  to  affect  writliiB. 

13.  Parol  evidence  that  a  grantor  agreed 
that  he  should  not  have  any  passway  over 
land  conveyed,  because  he  did  not  need  it, 
is  admissible  to  rebut  a  claim  of  an  implied 
reservation  of  a  passway  as  an  easement  of 
necessity.    Lebus  v.  Boston  (Ky.)  79 

Opinions  and  oonolvsiona. 

14.  The  opinion  of  a  witness  to  the  effect 
that  an  injury  by  one  passenger  to  another 
would  have  been  averted  if  the  captain  had 
acted  with  appropriate  promptness  is  not 
competent  evidence.  Tall  v.  Baltimore 
Steam  Packet  Co.  (Md.)  120 

16.  Testimony  of  a  witness  that  a  certain 
person  was  county  auditor  at  a  certain  time 
is  not  inadmissible  on  the  ground  that  it  is 
a  conclusion.     State  v.  Hoskins  (Iowa)  223 

16.  A  physician's  testimony  that  a  person 
will  require  future  attendance,  by  reason 
of  an  injury,  on  an  average  of  twice  a  week, 
is  incompetent  as  invading  either  the  field 
of  baselebs  conjecture  or  that  of  common 
knowledge.    Selleck   ▼.   Janesville     (Wis.) 

«91 

17.  Hypothetical  questions  put  to  an  ex- 
pert witness  must  be  based  upon  facts  ad- 
mitted or  established,  or  which,  if  contro- 
verted, might  be  legitimately  found  by  the 
jury  from  the  evidence,  and  should  also  em- 
body all  the  facts  relating  to  the  subject 
upon  which  the  opinion  of  the  witness  is 
asked.    Wittenberg    v.    Onsgard     (Minn.) 

141 

18.  Declarations  made  by  a  man  as  to  hit 
own  history  and  family  relations  are  ad- 
missible after  his  death,  for  the  purpose  of 
identifying  him,  in  an  action  by  his  rela- 
tives against  the  state  to  reoover  the  pro- 
ceeds of  his  estate,  which  had  been  escheated. 
Young  V.  State  ^Or.)  648 

19.  Complaints  to  a  street  commissioner 
of  the  bad  condition  of  a  sidewalk,  and  a 
resolution  offered  by  an  alderman  for  build- 
ing a  new  walk,  are  inadmissible  to  show 
that  the  walk  was  defective,  when  there  is 
no  disputed  issue  as  to  notice.  Selleck  v. 
Janesville  (Wis.)  691 

Relevancy. 

20.  Evidence  of  one  suing  on  a  prelimin- 
ary contract  to  renew  a  policy  of  insurance, 
that  he  relied  upon  it  and  would  have  pro- 
cured other  insurance  had  he  not  believed 
that  the  policy  was  renewed,  is  competent. 
McCabe  v.  iEtna  Ins.  Co.   (N.  D.)  641 

21.  Evidence  of  a  custom  on  the  part  of 
an  insurance  agent  to  extend  credit  for 
premiums  is  admissible  in  an  action  on  a 
preliminary  contract  with  such  agent  for 
47  L.  R.  A. 


renewal  of  a  policy,  the  premium  for  which 
was  not  paid.  McCabe  v.  iEtoa  Ins.  Co. 
(N.  D.)  641 

22.  Evidence  as  to  the  habits  of  a  team 
both  before  and  after  an  accident  is  admis- 
sible in  an  action  for  injury  by  the  accident, 
when  the  character  or  disposition  of  the 
team  is  in  issue.  Walrod  ▼.  Webster 
County  (Iowa)  480 

23.  Evidence  of  the  social  degradation  of 
the  mother  of  the  plaintiff  in  a  suit  for 
breach  of  promise  to  marry  is  not  admissi- 
ble either  to  bar  the  action  or  mitigate  dam- 
ages, when  the  defendant  was  not  induced 
to  make  or  continue  the  engagemoit,  ^ther 
by  misrepresentation  or  wilful  suppressi<Ni 
of  the  facts  concerning  the  plaintiff's  family. 
Lewis  V.  Tapman  (Md.)  385 

Weiffhtt  snifteieney. 

24.  Evidence  showing  eommission  of  a 
crime  will  not  sustain  an  indictment  charg- 
ing an  attempt  to  commit  it,  where  the  stat^ 
utee  make  the  consummated  crime  and  the 
attempt  different  offenses.  Graham  v.  Peo- 
ple  (111.)  731 

25.  A  shortage  in  three  loads  of  stone  fur- 
nished under  a  contract  is  insufficient  of  it- 
self to  establish  a  shortage  in  any  other 
loads  delivered  imder  the  same  contract 
Hoffman  v.  Maffioli  (Wis.)  427 

Notes  and  Bbxets. 

Evidence;  judicial  notioe  of  dty  streets. 

145 

Parol,  to  vary  written  contract;  ad- 
missions of  agent.  202 

Of  engagement  to  marry.  385 

Presumption  as  to  law  merchant  in  for- 
eign country.  495 

Admissibility  of  declarations  as  to  pedi- 
gree and  identity.  548 

Burden  of  proof  as  to  accidental  character 
of  injury.  650 

Of  defects  in  sidewalk  at  former  time.  692 

Of  damages  in  eminent  domain  case.      755 


EXCEPTIONS. 

See    Deeds,    1;    Notes    and 
Trial,  9. 


EXECUTORS     AND     ABXINISTRA* 
TORS. 

See  also  Garnishment,  1. 

A  discretion  in  the  surrogate  to  with- 
hold commissions  from  an  executor  who  has 
not  given  proper  attention  to  his  duties  is 
not  denied  by  N.  Y.  Code  Civ.  Proc  S  2730, 
providing  that  on  settlement  of  the  execu- 
tor's account  the  surrogate  "must  allow  to 
him"  certain  commissions  for  his  services. 
Re  Rutledge  (N.  Y.)  721 

Notes  and  Bbdbfs. 

Executors;  garnishment  of,   see  Qabnish- 

MENT. 


Opinions  of,  see  Evidence,  16,  17. 
See  also  Witnesses,  2. 


BZFLOfilOH — FIBHEBIX8. 
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See  Blasting;  Oas,  1. 


See  also  Habeas  Ck>tfpn8,   Notes   ard 
Bbiefs. 

1.  A  person  is  not  a  fugitiv«  from  justice 
subject  to  surrender  by  extradition  war- 
rant, when  he  comes  into  the  state  at  the 
request  and  in  pursuance  of  the  business  of 
the  party  who  demands  his  surrender.  Ke 
Tod  (S.  D.)  566 

2.  A  court  or  Judge  authorized  to  issue 
the  writ  of  habeas  corpus  is  not  conclusively 
bound  by  the  action  of  the  executive  in  is- 
suing an  extradition  warrant  for  an  alleged 
fugitive,  but  may  in  fact  determine  whether 
or  not  an  offense  was  charged,  or  whether  or 
not  the  petitioner  is  a  fugitive  from  justice, 
and  whether  or  not  the  governor  actually 
issued  the  warrant    Re  Tod  (S.  D.)       666 

3.  An  extradition  warrant  which  the 
governor  did  not  in  fact  issue  is  null  and 
void,  as  the  power  to  issue  it  is  one  which  he 
cannot  delegate.    Be  Tod   (S.  D.)  666 

FACTORS. 

See  also  Estoppel,  1. 

1.  A  consignment  to  the  consignor's  or- 
der, where  the  bill  of  lading  with  draft  at- 
tached is  sent  to  a  bank  to  be  delivered  when 
the  draft  is  paid,  and  stipulates  that  it  must 
be  surrendered  in  order  to  obtain  the  de- 
livery of  the  ffoods,  does  not  pass  title  to 
them,  or  entitle  the  person  for  whom  they 
were  sent  to  their  delivery  by  the  carrier 
without  surrendering  the  bill  of  lading,  al- 
though the  bank  refuses  to  surrender  it  to 
him,  or  accept  his  tender  of  the  amount  of 
the  draft.    Hopkins  v.  Ck)wen  (Md.)         124 

2.  The  sale  of  goods  received  on  consign- 
ment is  not  within  the  scope  of  the  con- 
signee's authority,  so  as  to  pass  title  to  them, 
even  to  an  innocent  purchaser,  when  made 
on  the  day  the  goods  are  received  as  part  of 
a  sale  of  the  entire  stock,  fixtures,  goodwill, 
and  business.    Romeo  v.  Martucd   (Conn.) 

601 
Notes  and  Bbiets. 

Factors;    sale  of  goods   by;    defrauding 
principal;  rights   of   bona    fide   purchaser. 

603 

FAI.se  IMPRISONMEirr. 

See  PuBuo  Monet,  2. 

Notes  and  i^Bixrs. 

False  Imprisonment;  Liability  of  Munici- 
pality for,  see  Municipal  Cobporations. 


See  CouBTS,  7. 
FEDERAL  COUBT, 

See  JlTDGMENT.  7. 


See  also  Animals,  Nones  and  Briefs; 
Constitutional  Law,  14;  Covenant, 
1. 

1.  The  common-law  rule  which  requires 
47  L.  R.  A. 


the  owner  of  animals  to  keep  them  on  his 
own  land  or  within  inclosures  is  not  in 
force  in  Virginia,  being  inconsistent  with 
Va.  Acts  1893-94,  p.  941,  and  other  legisla- 
tion of  the  state  making  provisions  as  to 
what  shall  constitute  a  lawful  fence,  except 
in  counties  which  have  adopted  what  is 
known  as  the  "No  Fence  Law,"  thereby  re- 
storing the  common-law  rule  in  those  lo- 
calities.   May  V.  Poindexter  (Va.)  588 

2.  A  "lawful  fence"  required  by  Va. 
Acts  1893-04,  p.  941,  is  a  condition  preced- 
ent to  the  right  to  recover  for  trespass  on 
lands  by  the  animals  of  others  running  at 
large.    May  v.  Poindexter   (Va.)'  388 

3.  One  who  turns  his  cattle  upon  his 
neighbor's  premises,  which  have  not  been 
inclosed  with  a  lawful  fence  such  as  the  stat- 
ute requires  in  order  to  entitle  the  land- 
owner to  recover  for  trespass  thereon  by  ani- 
mals running  at  large,  is  liable  for  the  dam- 
ages thereby  caused  to  the  landowner,  since 
the  statute  requiring  a  lawful  fence  as  a 
protection  against  animals  running  at  large 
does  not  repeal,  or  in  any  way  impair,  the 
full  force  and  effect  of  the  common-law 
rule  with  respect  to  wilful  or  malicious 
trespass,  or  the  ancient  maxim  that  no  man 
shall  take  advantage  of  his  own  wrong  in 
his  prosecution  or  defense  against  another. 
May  V.  Poindexter    (Va.)  588 

FICTIONS. 

The  law  does  not  resort  to  fictions 
without  a  motive,  or  for  any  other  purpose 
than  a  compliance  with  the  requirements  of 
justice.    Smith  v.  Furbish  (N.  H.)  226 


Set  by  Railroad,  see  Railroads,  2,  3. 
See    also    Covenant,     2;    Proximatb 
Cause,  3;  Tbial,  5. 

It  is  not  negligence  to  start  a  back  fire 
to  protect  one's  property  from  an  approach- 
ing prairie  fire,  provided  it  is  done  with  the 
care  and  .diligence  of  an  honest  and  prudent 
man  in  guarding  his  property.  Owen  v. 
Cook  (N.  D.)  640 

Notes  and  Briefs. 

Fires;  liability  for  setting  back  fire.  647 

FIKE  DEPARTMENT. 

See  Public  MonbTj  1. 


See  Constitutional  Law,  7. 


See  also  Constitutional  Law,  11,  18. 

The  possession  within  the  state  for  the 
purpose  of  sale,  of  trout  lawfully  caught  in 
another  state,  is  subject  to  Or.  Laws  1899, 
p.  199,  making  it  unlawful  to  sell,  offec  for 
sale,  or  have  in  possession  for  sale  any  spe- 
cies of  trout  at  any  time,  without  reserving 
any  open  season  or  making  any  saving 
clause  under  which  trout  may  be  sold.  State 
V.  Schuman  (Or.)  .  158 
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Notes  ahd  Bbdeib. 

Fisheries;   prohibited  possession  or  sale 
of  fish;  fish  as  property.  164 

IXOWAGE. 

ReservaUon  of  Right  of,  see  Dbedb,  1-4. 
See  also  Eabbhsnts. 

FOOD. 

See  Ck>N8TrrDnoNAL  Law,  11. 

FOREION  CORPORATIOHS. 

Judgment    against    Stockholders,    see 

Judgment,  3. 
Suit  by  Receiver  of,  see  RBCEiyEBS. 
See  also  Conflict  of  Laws,  8;   CoE- 

P0BATI0N8,    6-7. 

FORFEITUItE. 

See  Deeds,  6;  Tdibbs. 


See  also  Offioebs,  2;  llEtBPHOinBB«  1; 
Waters,  2. 

Notes  and  Briefs. 

Franchise;  right  to  transfer  or  mortgage 
privilege  to  use  streets  for  telegraph,  tele- 
phone, or  other  quasi-public  purposes.      87 

As  a  contract  90, 104 

Assignment  of.  216 

FRAUD  AND  FRAUDUIiEHT  CON« 
VETANCES. 

See  also  Appeal  and  Error,  12;  Case, 
1. 

A  creditor,  knowing  that  his  debtor  is 
insolvent  and  engaged  in  disposing  of  his 
property  in  order  that  it  may  not  be 
reached  by  pressing  creditors,  cannot  pur- 
chase more  than  is  necessary  to  protect  him- 
self, of  such  debtor,  and  pay  him  the  differ- 
ence in  cash.  Walling  v.  Christian  &  C. 
Grocery  Co.  (Fla.)  608 

Notes  and  Briefs. 

Fraud;  action  by  general  creditor  for 
damages  sgainst  third  party  on  account  of 
fraud  in  disposing  of  debtor's  property  or 
preventing  plaintiff  from  collecting  his 
claim.  433 


Of  Contract,  see  Constitutional  Law, 
8,  15«  19. 

FRIGHT. 

1.  No  recovery  can  be  had  for  sickness 
due  to  the  purely  internal  operation  of 
fright  caused  by  a  negligent  act,  even  if  the 
negligence  was  gross  and  the  party  in  fault 
ought  to  have  known  that  the  result  would 
follow  his  act.  Smith  v.  Postal  Teleg. 
Cable  Co.  (Mass.)  323 

Bvt  see  next  case. 

2.  A  physical  injury  resulting  from  a 
fright  or  other  mental  shock  caused  by  the 
wrongful  act  or  omission  of  another  entitles 
the  injured  party  to  recover  Ms  damages, 
47  L.  R.  A. 


provided  the  act  or  omission  u  the  pr'^Ti- 
mate  cause  of  the  injury,  and  the  injury 
ought,  in  the  light  of  all  the  cireumatances, 
to  have  been  foreseen  as  a  natural  or  prob- 
able consequence  thereof.  Gulf,  C.  A  S.  P. 
R.  Co.  ▼.  Hayter  (Tex.)  326 

Notes  and  Briefs. 

Fright;    recovery   for    injury   caused  by. 

324,325. 


FUGinVE. 

See  Extradition,  1. 

OAMBIiAWflL 

See  Fisheries,  Notes  and  Bridv. 

GARBAGE. 

See  Contracts,  7,  8. 


1.  Garnishment  proceedings  will  not  lie 
against  an  executor  to  reach  a  debt  of  the 
decedent,  before  a  decree  for  the  distribution 
of  the  assets  in  his  hands,  in  the  absence  of 
statutory  permission,  although  it  has  been 
placed  in  judgment  in  a  suit  revived  against 
the  executor.    Hudson  v.  Wilber  (Mich.) 

345 

2.  A  judgment  debtor  for  a  part  of  whose 
debt  judgment  has  also  been  tak^i  against 
a  solvent  garnishee  cannot  be  required 
to  accept  a  tender  of  the  latter  judgment, 
which  the  plaintiff  has  failed,  without  ex- 
cuse, to  collect,  in  lieu  of  having  the  amount 
thereof  credited  on  his  own  judgment. 
Bo^en  V.  Port  Huron  Engine  ft  T.  Co. 
(Iowa)  131 

3.  A  Judgment  against  a  solvent  gar- 
nishee, which  the  plaintiff  fails  to  collect, 
without  any  excuse,  constitutes  a  satisfac- 
tion of  the  claim  against  the  original  debtor 
for  the  amount  tiiereof.  Bowen  v.  Port 
Huron  Engine  &  T.  Co.  (Iowa)  131 

4.  A  constable  is  not  liable  to  sm  assignee 
for  money  which  he  collected  by  garnish- 
ment, and  paid  over  to  the  attaching  credi- 
tor with  notice  that  the  title  to  the  fund  had 
been  assigned  by  the  attachment  debtor  be- 
fore the  garnishment  was  levied,  if  the  gar- 
nishee adcnowledged  that  it  owed  the  fund, 
and  paid  it  over  as  the  property  of  the 
debtor.  Merchants'  ft  M.  Nat.  Bank  v. 
Barnes  (Mont.)  737 

Notes  and  Briefs. 

Garnishment;  effect  of  judgment  against 
garnishment  to  merge  or  satisfy  liability  of 
principal  debtor.  131 

Of  executor  or  administrator: — (1.) 
Scope  of  the  subject;  (II.)  application  of 
statutes  to  executors  and  administrators: 
(a)  general  statement  as  to;  (6)  applica- 
tion to  claims  against  estates  generally; 
(o)  rule  after  estate  is  ready  for  distribu- 
tion; {d)  general  statutes  as  to  attachment 
and  garnishment;  (e)  statutes  specifically 
applicable  to  executors  and  administrators; 
if)  statutes  as  to  attachment  execution; 
ig)  statutes  as  to  foreign  attachment;  {h) 
statutes  as  to  attachment  of  absent,  oon- 
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cealed,  and  absconding  debtors;  («)  statute 
aa  to  attachment  of  property  not  capable  o< 
manual  delivery;  (111.)  interest  and  pos- 
session necessary  to  sustain;  (IV.)  garnish- 
ment of  husband's  interest  in  wife's  legacy 
or  distributive  share;  (V.)  rule  when  the 
representative  is  the  debtor;  (VI.)  effect 
of  trust  conferred  upon  representative; 
(VII.)  set-off;  (VIII.)  the  judgment; 
(IX.)  exduaivenesB  of  the  remedy;  (X.) 
summary.  345 

GAS. 

See    also    CoNSTTrnnoiTAL  Law,   12; 
Injunction,  1;  Mines,  3-6. 

1.  An  explosion  of  gas  in  a  dwelling  sup- 
plied by  a  low-pressure  line,  caused  by  con- 
necting therewith  a  high-pressure  line,  leav- 
ing the  gas  imcontrolled  by  the  regulator, 
does  not  render  the  gas  company  liable,  in 
the  absence  of  negligence  on  its  part,  where 
the  connection  was  blunderingly  made  by 
an  employee  of  another  gas  company,  who 
was  a  trespasser  in  so  doing.  MoKenna  v. 
Bridgewater  Gas  Go.  (Pa.)  790 

2.  Negligence  of  a  gas  company  in  the 
construction  of  a  box  inclosing  a  by-pass,  by 
opening  which  high-pressure  and  low-pres- 
sure lines  may  be  connected,  is  not  shown 
by  the  fact  that  an  expert  employee  of  an- 
other company,  with  an  expert's  tool,  con- 
sisting of  a  long  lever  or  curb  key,  pried 
open  the  box  and  manipulated  the  gate. 
McKenna  v.  Bridgewater  Gas  (Do.  (Pa.) 

700 

3.  The  lailure  of  a  gas  company's  in- 
spector to  detect  the  fact  that  a  plank  box 
containing  a  by-pass  for  connecting  high 
and  low  pressure  lines  had  been  broken  into 
and  the  lines  connected  by  someone  who  was 
either  a  blunderer  or  a  criminal  does  not 
show  negligence,  when  there  was  nothing 
externally  indicating  that  the  box  had  been 
opened  or  the  gas  tampered  with.  Mc- 
Kenna v.  Bridgewater  Gas  Go.  (Pa.)        790 

Notes  and  Briefs. 

Gas ;  possession  of,  in  land.  628 

Negligence  causing  explosion.  790 

HABEAS  CORPUS. 

See  also  Extradition,  2. 

A  girl  seventeen  years  of  age  who  en- 
ters a  convent  with  the  expre^  purpose  of 
becoming  a  nun,  without  previously  obtain- 
ing parental  consent,  though  received  there- 
in upon  the  supposition  that  she  had  ob- 
tained such  consent,  and  told  by  the  mother 
superior  that  she  is  at  liberty  to  return 
home  if  she  chooses,  but  who  is  allowed  the 
privilege  of  remaining  if  she  desires  to  do 
BO,  may  be  released  by  writ  of  habeas  corpus 
on  the  petition  of  her  mother,  who  is  her 
only  parent.  Prieto  v.  St.  Alphonsus  Gon- 
vent  of  Mercy  (La.)  656 

Notes  and  Briefs. 


Habeas  corpus;    in  case 
questions  reviewable  on. 

For  iniiant. 

47  L.  R.  A. 


of   extradition; 
566 

657 


1.  A  common  carrier,  by  rules  and  regu- 
lations which  it  deems  necessary  for  the  con- 
trol of  its  business  within  its  depot  build- 
ing, may  grant  special  and  exclusive  privi- 
leges to  hackmen  to  solicit  business,  pro- 
vided such  rules  and  regulations  are  reason- 
able and  conduce  to  the  comfort,  conven- 
ience, and  interest  of  its  patrons.  Godbout 
V.  St.  Paul  Union  Depot  Ck).  (Minn.)        632 

2.  A  hackman  or  private  carrier  for  hire 
is  not  a  party  having  such  relations  with  a 
common  carrier  as  will  permit  him  to  enter 
a  depot  to  solicit  business  from  passengers. 
Godbout  V.  St.  Paul  Union  Depot  Go. 
(Minn.)  532 

3.  Hackmen  and  private  carriers,  in  com- 
mon with  all  others  in  that  business,  have 
the  right  and  privilege  of  soliciting  public 
patronage,  without  being  discriminated 
against  by  a  railroad  company,  at  all  points 
without  the  railroad  depot,  when  such  points 
or  places  have  been  properly  designated. 
Godbout  V.  St.  Paul  Union  Depot  Go. 
(Minn.)  532 

4.  All  hackmen  and  persons  engaged  in 
the  business  of  conveying  passengers  and 
baggage  for  hire  have  the  right  of  entry, 
without  discrimination,  to  the  depots  of  a 
common  carrier,  to  deliver  or  receive  pas- 
sengers or  baggage,  in  pursuance  of  a  con- 
tract or  order,  subject  to  proper  rules  and 
regulations  for  the  interest  of  the  traveling 
public.  Godbout  v.  St.  Paul  Union  Depot 
Go.  (Minn.)  532 

Notes  and  Briefs. 

Hacks;   discrimination  between,  at  rail- 
road depot.  532 

HAHi  IHSURANOE. 

See  Insurance,  16. 

HAT  CAP. 

See  HiOHWATB,  2. 


Regulations  authorized  by  Golo.  Gonst. 
art.  16,  for  the  proper  ventilation  of  mines, 
for  escapement  shafts,  "and  such  other  ap- 
pliances as  may  be  necessary  to  protect  the 
health  and  secure  the  safety  of  the  work- 
men therein,"  embrace  only  such  reasonably 
necessary  mechanical  appliances  as  will  se- 
cure the  end  in  view,  and  do  not  include  oth- 
er kinds  of  health  regulations.  Re  Morgan 
(Colo.)  52 


See  Deeds,  2,  6. 

HIGHWAYS. 

See  also  Bicycle  Paths;  Bridge; 
Drains;  Evidence,  1;  Injunction; 
Municipal  Gorporations,  2;  Nui- 
sance, 1;  Public  Improvements; 
Waters,  1. 

1.  The  owner  of  land  in  a  highway  is  li- 
able for  damages  caused  by  placing  thereon 
objects  of  guch  a  character  as  naturally  to 
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friffhien  hories  which  are  ordinarily  gentle 
ana  well  broken.    Lynn  v.  Hooper    (Me.) 

752 

2.  A  hay  cap  oonsiBting  of  white  cloth 
tied  by  the  corners  to  stakes  in  the  ground, 
BO  that  it  is  moved  by  the  wind,  may  con- 
stitute a  nuisance  for  which  the  party  main- 
taining it  will  be  liable  for  the  frightening 
of  a  horse  on  a  highway,  when  it  is  placed 
within  the  limits  of  the  highway,  where  it 
is  naturally  calculated  to  frighten  a  horse  of 
ordinary  gentleness.    Lynn  v.  Hooper  (Me.) 

752 

3.  The  right  of  a  telephone  company  to 
place  its  lines  in  the  streets  under  Mich. 
Acts  1883«  p.  131,  9  4,  is  not  subject  to  the 
consent  of  the  municipality,  but  the  sole  au- 
thority of  the  latter  is  the  proper  exercise 
of  the  police  power  to  protect  the  public 
from  unnecessary  obstructions,  inconven- 
iences, and  dangers,  and  to  determine  where 
and  in  what  manner  the  company  may  erect 
its  poles  and  stretch  its  wires  so  as  to  ac- 
complish this  result.  Michigan  Teleph.  Co. 
V.  Benton  Harbor  (Mich.)  104 

4.  A  telephone  company  which  has  the 
right  to  string  wires  in  a  highway  has  a 
right  to  do  the  necessary  trimming  of  trees 
in  the  highway  in  a  proper  manner,  without 
first  giving  the  landowner  an  opportunity  to 
do  it,  being  answerable  for  any  unnecessary, 
improper,  or  excessive  cutting.  Wyant  v. 
Central  Teleph.  Co.  (Mich.)  497 

5.  The  rule  requiring  drivers  of  vehicles 
drawn  by  horses,  and  riders  of  bicycles,  to 
regard  the  ordinary  rules  of  the  road  for 
each  other's  convenience  and  safety  in  the 
ordinary  occupancy  of  streets,  does  not  re- 
quire the  driver  of  a  cart  in  an  open,  unob- 
structed highway  to  drive  to  one  side  in  or- 
der that  the  bicyclist  may  be  relieved  of  the 
necessity  of  deviating  from  a  straight  line. 
Taylor  v.  Union  Traction  Co.  (Pa.)         289 

6.  Bicycles  are  not  within  the  meaning 
of  an  ordinance  giving  vehicles  a  right  of 
way  upon  street-railway  tracks  in  the  direc- 
tion in  which  the  cars  usually  run,  over  ve- 
hicles moving  in  the  opposite  direction,  so 
that  a  bicyclist  riding  between  the  rails  can 
compel  an  approaching  vehicle  to  give  way 
to  him.  Taylor  v.  Union  Traction  Co. 
(Pa.)  289 

7.  A  bicyclist  who  rides  between  street- 
railway  tracks  towards  a  vehicle  approach- 
ing from  the  opposite  direction,  under  the 
erroneous  impression  that  he  can  compel  it 
to  give  way  to  him,  until  a  collision  is  un- 
avoidable, cannot  hold  the  owner  of  the  ve- 
hicle liable  for  injuries  received  by  him  from 
the  collision.  Taylor  v.  Union  Traction  Co. 
(Pa.)  289 

Notes  aiyd  Briefs. 

See  also  Bicycles  ;  Fbanchisb. 

Highways;  permission  to  use  as  a  con- 
tract. 90,  104 

Power  of  municipalities  as  to  occupation 
of,  by  corporations;  police  regulations  as 
to.  U05 
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Police   control    of;    public   caMment  Is. 

145 

Right  to  trim  trees  in.  498 

Notice  of  defects  in.  499 

Liability  for  objects  frightening   horses 


1.  The  appointment  of  commissioners  to 
set  off  a  homestead  may  be  made  by  the 
clerk,  when  instructed  by  the  court,  aa  the 
clerk  is  but  the  hand  of  the  court  in  the  mat- 
ter.   Benton  v.  Collins  (N.  C.)  33 

2.  An  allotment  of  a  homestead  and  a 
sale  of  the  excess  of  the  owner's  lands  by  a 
commissioner  may  be  ordered  by  a  court  of 
equity,  when  it  has  control  of  the  lands  and 
all  tne  parties  interested  are  before  the 
court.    Benton  v.  Collins  (N.  C.)  33 

3.  The  fact  that  lands  are  situated  in 
two  counties  does  not  prevent  the  court  from 
making  an  order  for  setting  off  a  homestead 
and  selling  the  lands  which  are  in  excess  of 
the  homestead,  to  satisfy  a  judgment  against 
the  owner.    Benton  ▼.  Collins  (N.  C.)       33 

HosprrAi.8. 

See  State  iNSTrrcTZOifs. 
Notes  and  Bbiefs. 
Hospitals;  liability  of,  for  injuriea.    577 

HUSBAND  AHD  WIFE. 

Divorce  in  Other  State,  see  Judomext, 

4. 
See  also  Action  ob  Suit,  1,  7;   Coy- 
.  FLiCT  or  Laws,  2 ;   Contracts,  4,  5 ; 
Damages,  3,  4;   Evidence,  23;   Judo* 
ment,  6;  Pabbnt  and  Child. 

1.  A  man  is  excused  for  breach  of  a  con- 
tract of  marriapre  when,  after  it  is  made, 
he  has.  without  fault  on  his  part,  developed 
a  grave  malady  of  such  a  character  that 
marriage  would  endanger  his  life  or  health. 
Sanders  v.  Coleman  (Va.)  581 

2.  An  agreement  to  marry  is  not  void 
merely  because  its  performance  is  intended 
to  depend  on  the  happening  of  a  contin- 
gency.    Ijcwis  V.  Tapman   (Md.)  385 

3.  A  wife  has  no  right  of  action  against 
another  woman  for  the  alienation  of  her 
husband's  affections,  unaccompanied  by 
adultery.    Houghton  v.  Rice    (Mass.)     310 

4.  Merely  paying  an  allowance  to  one's 
wife  in  compliance  with  an  order  of  court 
after  abandoning  her,  without  furnishing 
her  any  other  support,  is  not  sufficient  to 
prevent  granting  her  a  divorce  under  a  stat- 
ute authorizing  a  divorce  for  "wilful  deser* 
tion  for  three  years,  with  total  neglect  of 
duty."    Tirrell  v.  Tirrell   (Conn.)-  750 

6.  The  duty  of  supporting  a  child  which 
by  divorce  decree  is  given  to  the  care  and 
custody  of  the  mother  is  still  left  to  the 
father,  if  the  decree  makes  no  provision  on 
that   subject.    Keller   v.   St   Louis    (Mo.) 
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Notes  ard  Bbdcfs. 

Husband   and   Wife;    as  to   Support  of 
Children,  see  Infants. 

Action  for  alienation  of  husband's  aifec- 
tions.  311 

Jurisdiction   of   divorce   suit;    notice   to 

nonresident  party.  546 

Desertion  as  ground  of  divorce.  751 

mrPOTHETICAI.  QUESTION. 

See  Evidence,  17. 


See  Witnesses,  3. 


Under  Wrongful  Conviction,  see  Audit- 
ors; Public  Moneys,  2. 

XNBEPEITDBKT  CONTRACTOR. 

See  Neoliqence. 

INBICTMENT. 

1.  An  indictment  in  the  words  of  the 
statute  for  driving  a  team  of  horses  upon  a 
bicycle  path  is  not  sufficient  when  it  fails 
to  allege  that  such  path  is  a  public  bicycle 
path,  or  part  of  a  public  highway.  State 
V.  Bradford  (Minn.)  144 

2.  A  statute  making  an  indictment  for 
obtaining  money  by  the  use  of  the  confi- 
dence game  sufficient  which  charges  felo- 
nious obtaining  of  money  from  a  certain 
person  by  means  and  by  the  use  of  the  con- 
fidence game  is  not  unconstitutional.  Gra- 
ham v.  People  (111.)  731 

3.  An  indictment  charging  an  attempt  to 
obtain  money  by  the  use  of  the  confidence 
game  is  not  insufficient,  although  it  fails  to 
state  all  the  acts  constituting  the  oifense 
with  which  the  accused  is  charged,  where 
the  statutes  provide  for  punishment  of  those 
who  attempt  to  obtain  money  by  the  use  of 
the  confidence  game,  and  provide  that  an  in- 
dictment shall  be  sufficient  which  charges 
the  attempt  to  obtain  money  by  such  game, 
and  that  every  indictment  shall  be  deemed 
sufficiently  technical  which  states  the  of- 
fense in  the  language  of  the  statute  creat- 
ing the  offense.    Graham  v.  People    (111.^ 

731 
Notes  and  Bbiefs. 

Indictment;     sufficiency     of;     statutory 
form.  733 

IKFANTS. 

See  also  Habeas  Cobpus;  Husband  and 
Wife,  6;  Masteb  and  Servant,  4;  Pa- 
bent  AND  Child. 

1.  A  child  during  minority,  unless  sooner 
emancipated,  remains  under  authority  of 
father  and  mother,  and  is  without  legal  ca- 
pacity to  leave  the  parental  domicil  per- 
manently and  select  another  domicil  or  res- 
idence without  consent  of  the  parents.  The 
period  of  this  incapacity  is  limited  by  law, 
and  cannot  in  any  case  be  either  enlarged  or 
diminished  by  evidence,  however  cogent,  or 


by   argument,   however   persuasive.    Prieto 
V.  St.  Alphonsus  Convent  of  Mercy   (La.) 

2.  An  infant  rescinding  a  purchase  of  a 
bicycle,  and  claiming  the  return  of  instal- 
ments paid  upon  it,  must  account  for  the  use 
of  the  wheel  and  its  deterioration  in  value 
while  in  his  possession.  Rice  v.  Butler  (N. 
Y.)  303 

3.  A  conveyance  by  an  infant  may  be 
disaffirmed  and  the  land  recovered  by  him 
on  his  coming  of  age,  without  restoring  the 
consideration  received  for  it,  when  it  is  uot 
in  his  possession  or  control  on  arriving  at 
full  age,  but  has  been  dissipated  by  him 
while  still  a  minor.  Bullock  v.  Sprowls 
(Tex.)  32e 

^otes  and  Bbiefs. 

Infants;   bicycles  as  necessaries  of.     307 

Power  to  disaffirm  conveyance.  327 

Duty  to  support  after  divorce.  391 

Control  of,  by  parents.  657  . 

nnroRMATioN. 

See  ArroBNET  Genebajl,  1. 

INHIlRITAirCE  TAX. 

See  Taxes,  2-4,  Notes  and  Bbiefs. 

INJUNCTION. 

See   also   Contbacts,    10;    Mines,    3; 
Pleading  ;  Pbohibition,  2. 

1.  The  right  of  the  state  to  maintain  an 
action  for  injunction  against  the  unlawful 
escape  of  natural  gas  from  a  well  into  the 
open  sir  is  not  precluded  by  statutory  rem- 
edies for  penalties  and  for  the  closing  of  the 
well  at  the  owner's  expense.  State  v.  Ohio 
Oil  Co.  (Ind.)  027 

2.  Equity  has  no  jurisdiction  of  a  suit 
merely  to  bar  the  entrance  of  a  person  to 
office  by  injunction  and  to  declare  his  title 
to  the  office  invalid.  State  ex  rel.  McCaf- 
fery  v.  Aloe  (Mo.)  393 

3.  A  chancery  court  has  no  power  to 
protect  by  injunction  purely  political  rights, 
»uoh  as  the  rights  of  citizens  as  voters. 
State  ex  rel.  McCaffery  v.  Aloe  (Mo.)       393 

4.  An  injunction  against  the  removal  of 
a  building  from  a  town  until  the  bonded  and 
warranted  indebtedness  of  the  town  shall 
be  paid  cannot  be  granted  at  the  suit  of 
taxpayers  on  the  ground  that  its  removal 
will  so  far  diminish  the  taxable  property  of 
the  town  as  to  render  it  difficult  for  the 
town  to  meet  its  current  expenses  and  the 
principal  and  interest  of  its  indebtedness, 
and  impose  an  excessive  burden  of  taxation 
on  the  remaining  taxpayers.  St.  Lawrence 
V.  Gross  (S.  D.)  572 

5.  An  injunction  is  the  proper  remedy 
to  prevent  the  breach  of  a  contract  between 
merchants  for  closing  their  places  of  busi- 
ness at  a  certain  hour  each  aay,  since  it  is 
necessary  in  order  to  prevent  a  multiplicity 
of  actions  or  to  prevent  a  repeated  and  re- 
curring cause  of  action.  Stovall  v.  Mc- 
Cutchen  (Ky.)  287 

6.  An  ordinance  making  a  street  assess* 
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ment  by  tb*  front  foot»  without  showing  af- 
firmatively that  the  question  of  benefit  to 
the  land  was  taJcen  into  consideration,  will 
not  entitle  a  landowner  to  an  injunction 
against  the  collection  of  the  assessment,  if 
it  is  found  as  a  fact  that  the  land  was  ac- 
tually benefited  in  excess  of  the  cost  so  as- 
sessed, and  it  does  not  appear  that  the  cost 
and  expense  were  not  fairly  apportioned  be- 
tween the  lots  affected.  Schroder  ▼.  Over- 
man (Ohio)  156 

Notes  and  Briefs. 

Injunction;  to  determine  right  to  office. 

394 

Against  removal  of  property.  672 

Suit  by  state  for.  628 

ZHHOCEKCE. 

See  Ai'PEAL  AND  Ebbor,  17. 

IXSOLVENCT. 

See  also  Fraud  and  Fraudulent  Con- 
veyances; Trusts. 

A  mortgage  by  a  merchant  of  all  his 
property  for  3ie  security  of  certain  creditors 
will  not  constitute  in  law  an  assignment  for 
creditors,  invalid  because  p^irtial,  where  the 
mortgagor  intends  to  keep  up  his  business 
if  he  pan,  and  does  not  intend  to  devest  him- 
self of  title  to  and  control  over  the  property. 
Noyes  v.  Ross  (Mont.)  400. 

IH8PECTIOH. 

See  Appeal  and  ErboBi  16. 

IHSTBUCTION. 

To  Jury,  see  Trial,  10. 

INSURANCE. 

See  also  Annuitt;  Estoppel,  2;  Evi- 
dence, 21;  Mandamus,  6;  Taxes,  1. 

Foreign  company. 

See  also  Mandamus,  5. 

1.  A  foreign  insurance  company  cannot 
be  denied  a  license  to  do  business  by  reason 
of  the  similarity  of  its  name  to  that  of  a 
domestic  corporation,  under  111.  act  May  31, 
1879,  9  I»  providing  that  foreign  companies 
may  be  licensed  on  compliance  with  certain 
conditions,  *  and  1  Starr  &  C.  (111.)  Ann. 
Stat.  chap.  78,  9  2,  providing  that  no  license 
shall  be  issued  until  all  of  the  requirements 
have  been  complied  with,  although  by  9  4 
of  t^e  latter  act  the  superintendent  of  in- 
surance has  the  right  to  rejeot  any  name  or 
title  applied  for  by  any  company,  if  it  is  too 
similar  to  one  already  appropriated,  as  this 
section  refers  only  to  domestic  corpora- 
tions. People  ex  rel.  Traders'  F.  Ins.  Co.  v. 
Van  Cleave  (III.)  795 

Agents. 

See  also  infra,  as  to  EatoppeL 

2.  A  provision  in  a  statute  governing  the 
relations  of  foreign  insurance  companies  to 
the  state,  and  requiring  certain  things  to  be 
done  by  agents  representing  them,  that  the 
term  "agent"  shall  include  "any  person  who 
shall  in  any  manner  aid  in  transacting  in- 
surance business"  of  any  company  not  incor- 
47  L.  R.  A. 


porated  by  the  laws  of  the  state,  does  not 
make  a  broker  procuring  insurance  for  a 
property  owner  the  agent  of  the  insurer  to 
as  to  bind  it  with  his  knowledge.  United 
Firemen's  Ins.  Co.  v.  Thomas  (G.  C.  App. 
7  th  C.)  450 

3.  An  insurance  broker  who,  having  au- 
thority to  procure  a  certain  amount  of  in- 
surance on  certain  property  in  companies 
to  be  chosen  by  him,  signs  applications  ahd 
delivers  them  to  the  recognized  agents  of 
the  insurer,  is  not,  by  the  fact  that  he  is  by 
them  allowed  a  commission  upon  the  busi- 
ness, to  be  considered  as  the  agent  of  the  in- 
surer so  as  to  bind  it  by  his  knowledge; 
and  it  is  immaterial  that  the  policy  is  de- 
livered to  him  without  requiring  prepay- 
ment of  the  premium.  United  Firemen's 
Ins.    Co.   v.  Thomas    (C.   C.  App.    7th  C.) 

450 

4.  An  insurer  is  not  chargeable  with 
knowledge  of  other  insurance  obtained  by 
one  while  acting  as  agent  for  the  insured, 
merely  because  it  makes  him  its  ag«it  to 
deliver  a  policy  drawn  in  accordance  with  a 
contract  made  upon  his  representations 
while  so  acting.  United  Firemen's  Ina.  Co. 
V.  Thomas  (C.  C.  App.  7th  C.)  450 

5.  A  parol  contract  by  an  agent  of  a  for- 
eign insurance  company,  for  the  renewal  of 
a  policy  which  had  been  originally  issued 
by  him  will  be  deemed  to  have  been  made  by 
him  in  his  representative  capacity,  when  he 
was  authorized  to  issue  roiewals.  McCabe 
y.  .^tna  Ins.  Co.  (N.  D.)  641 

6.  An  agent  of  a  foreign  insurance  com- 
pany has  power  to  make  a  parol  contract  for 
the  renewal  of  a  policy,  when  he  is  express- 
ly authorized  to  make  insurance  and  issue 
and  deliver  policies.  MeCabe  v.  ^tna  Ins. 
Co.  (N.  D.)  641 

The  eontraet. 

7.  A  preliminary  contract  to  insure  prop- 
erty or  renew  insurance  thereon  is  not  with- 
in the  provisions  of  the  policies  of  the  in- 
surer respecting  renewals,  waivers,  etc. 
McCabe  v.  iEtna  Ins.  Co.  (N.  D.)  641 

8.  A  provision  of  an  insurance  policy  to 
the  effect  that  "none  of  its  terms  can  be 
modified  nor  any  forfeiture  under  it  waived 
save  by  an  agreement  in  writing  signed  by 
the  president  or  secretary  of  the  company" 
never  became  binding  or  effective  on  tne  as- 
sured, who  made  his  contract  with  the  gen- 
eral agent  and  manager  of  the  insurance 
company  within  the  state  before  the  policy 
was  written,  when  he  did  not  assent  to  this 
provision,  had  no  knowledge  of  it,  and  was 
not  informed  that  the  policy  to  be  issued 
would  contain  any  such  provision.  Cole  v. 
Union  C.  L.  Ins.  Co.  (Wash.)  201 

9.  A  receipt  for  part  payment  of  the  pre- 
mium on  |Ln  insurance  policy,  which  is 
wholly  in  writing,  must  control  the  printed 
terms  of  an  application  which  conflict  with 
it,  when  the  delivery  of  the  application  and 
the  giving  of  the  receipt  are  to  be  regarded 
as  contemporaneous  acts.  Cole  v.  Union  C. 
L.  Ins.  Co.  (Wash.)  201 

10.  A  certificate  of  membership  and  the 


Inbubancs. 


appHcfttion  therefor,  which  provide  against 
liability  in  case  of  death  by  suicide,  consti- 
tute a  contract  between  the  parties  prevail- 
ing over  by-laws  of  the  association  which  do 
not  authorize  such  limitation  upon  liabil- 
ity. McCoy  V.  Northwestern  Mut.  Kei. 
Asso.  (Wis.)  (581 

Okani^e  or  amendment. 

11.  By-laws  may  be  unreasonable  and  in- 
valid as  to  persons  who  are  members  of  a 
beneficial  association  when  they  are  adopted, 
although  reasonable  and  valid  as  to  those 
who  subsequently  become  members.  Thi- 
bert  V.  Supreme  Lodge  K.  of  H.    (Minn.) 

13(5 

12.  Changes,  amendments,  and  repeals  of 
the  by-laws  of  a  beneficial  insurance  associ- 
ation are  subject  to  the  restrictions  and 
limitations  of  the  charter  or  articles  of  as- 
sociation, and  of  the  by-laws  themselves,  and 
also  subject  to  the  implied  condition  of  be- 
ing reasonable.  Thibert  v.  Supreme  Lodge 
K.  of  H.  (Minn.)  136 

13.  A  change  and  amendment  of  a  by-law 
of  a  beneficisu  insurance  association,  which 
makes  each  member  subject  to  suspension  on 
failure  to  pay  the  amount  of  each  -assess- 
ment levied  on  the  last  day  of  each  month, 
and  provides  that  notice  of  the  assessments 
shall  be  at  the  option  of  each  subordinate 
lodge,  is  unreasonable  and  invalid  as  to  one 
who  became  a  member  when  the  by-laws  en- 
titled him  to  written  or  printed  notice,  on 
the  first  day  of  each  month,  of  the  assess- 
ments and  levies  for  the  preceding  month; 
and,  if  he  has  no  knowledge  of  the  assess- 
ments, it  is  immaterial  that  the  subordinate 
lodge  has,  by  a  by-law,  designated  a  news- 
paper for  the  publishing  of  such  notices,  and 
that  a  copy  containing  the  notice  has  been 
mailed  to  him.  Thibert  v.  Supreme  Lodge 
K.  of  H.  (Minn.)  136 

Conatmetion. 

14.  The  rule  that  an  insurance  policy  is 
to  be  con<9trued  in  favor  of  the  insured  does 
not  apply  when  there  is  no  ambiguity  in  the 
policy,  no  inconsistent  or  conflicting  provi- 
sions, and  nothing  requiring  construction  or 
interpretation.  Holmes  v.  Phenix  Ins.  (Jo. 
(C.  G.  App.  8th  C.)  308 

13.  A  person  insured  against  accidents  as 
a  barber  and  restaurant  keeper  is  not,  while 
engaged  in  hunting  rabbits  merely  as  an  in- 
cident of  his  daily  life,  and  not  for  hire  or 
profit,  following  a  more  hazardous  employ- 
ment, within  provisions  in  the  policy  re- 
stricting the  liability  of  the  insurer. 
Wildey  Casualty  Co.  v.  Sheppard    (Kan.) 

650 

16.  A  policy  of  insurance  against  loss  or 
damage  by  wind  storms,  cyclones,  or  torna- 
does does  not  cover  damage  by  hail,  though 
accompanied  by  damage  caused  by  wind,  un- 
der a  provision  of  the  policy  denying  liabil- 
ity for  damage  "from  hail  or  liehtning,  di- 
rectly or  indirectly,  or  by  the  blowing  down 
of  chimneys,  loose  clapboards,  weather 
vanes,  and  shingles,  imless  other  damage 
occur,"  since  the  words  "unless  other  dam- 
age occur"  are  restricted  to  the  last  mem- 
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ber  of  the  sentence  referring  to  damage  by 
wind,  and  do  not  affect  the  clause  as  to  dam- 
age from  hail  or  lightning.  Holmes  v.  Phe- 
nix Ins.  Co.  (C.  C.  App.  8th  C.)  308 

Effect  of  other  iiuraranee. 

17.  That  insurance  in  other  companies  is 
effected  at  the  same  time  as  a  policy  provid- 
ing that  it  shall  be  void  **if  insured  now  has, 
or  shall  hereafter  make  or  procure,"  anyoUi- 
er  contract  of  insurance  on  the  same  prop- 
erty will  not  prevent  the  operation  of  such 
provision.  United  Firemen's  Ins.  Co.  v. 
Thomas  (C.  C.  App.  7  th  C.)  460 

18.  An  express  provision  in  a  policy,  for- 
bidding other  insurance,  will  override  any 
suppoMd  agreement  to  consent  to  such  in- 
surance from  the  fact  that  the  insurer's 
agent  knew  of  an  intention  to  procure  it. 
United  Firemen's  Ins.  Co.  v.  Thomas  (C.  C. 
App.  7th  C.)  450 

Estoppel;  waiver. 

19.  A  policy  of  life  insurance  cannot  be 
broadened  out  by  the  application  of  the  law 
of  waiver  or  estoppel,  so  as  to  cover  a  case 
of  death  by  suicide  which  is  excluded  from 
the  policy  by  its  terms.  McCoy  v.  North- 
western Mut.  Rel.  Asso.  (Wis.)  681 

20.  Waiver  of  a  clause  against  other  in- 
surance is  not  effected  by  knowledge  of  the 
insurer's  agent,  when  the  policy  was  issued, 
of  an  intent  to  procure  it.  United  Fire- 
men's Ins.  Co.  V.  Thomas  (C.  C.  App.  7th  C.) 

450 

21.  An  offer  by  an  insurance  company  of 
a  sum  smaller  than  that  claimed  by  the  in- 
sured, and  an  averment  of  the  same  in  the 
answer  of  the  insurance  company,  waive  the 
defense  that  the  insured  is  not  entitled  to 
an3rthing  because  the  injury  resulted  from 
exposure  to  unnecessary  danger.  Wildey 
Casualty  Co.  v.  Sheppard  (Kan.)  650 

22.  An  agreement  between  the  general 
agent  of  a  foreign  insurance  company  and 
a  person  who  takes  a  policy,  by  which  the 
latter  is  given  credit  for  a  part  of  the  first 
premium  in  ignorance  of  any  stipulation  con- 
tained in  the  policy  thereafter  issued,  which 
denies  the  right  of  the  agent  to  make  such 
contract,  estops  the  insurance  company  to 
deny  the  acts  of  the  agent  or  to  assert  the 
invalidity  of  the  agreement.  Cole  v.  Union 
C.  L.  Ins.  Co.  (Wash.)  201 

23.  An  insurance  company  which  receives 
informal  and  incomplete  proofs  of  loss  and 
retains  them,  but  requests  formal  proofs,, 
which  are  furnished,  and  thereafter  treats- 
the  contract  as  in  force,  is  deemed  to  have 
waived  the  objection  that  the  proofs  were 
not  furnished  in  time.  Wildey  Casualty  Co. 
V.  Sheppard  (Kan.)  650 

Premiviiu 

24.  Prepayment  of  the  premium  for  the  re- 
newal term  is  not  necessary  to  make  a  valid 
preliminary  contract  with  an  insurance 
agent  for  renewal.  McCabe  v.  uEtna  Ins. 
Co.   (N.  D.)  641 

Iiimitation  of  time  for  action. 

25.  A  stipulation  that  suit  can  be  brought 
on  an  insurance  policy  only  '*within  twelve 
months  next  after  the  fire''  gives  the  in- 
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sured  twelve  months  after  the  accrual  of  his 
right  of  action,  where  the  policy  provides 
that  suit  shall  not  be  sustainable  until  aft- 
er full  compliance  with  numerous  require- 
ments, and  that  the  .loss  shall  not  be  payable 
until  sixty  days  after  notice  and  proofs  of 
loss  and  an  award  by  appraisers,  if  ap- 
praisal is  required.  Sample  ▼.  London  &  L. 
F.  Ins.  Ck).  (8.  C.)  0»0 

26.  A  contract  limitation  in  an  insurance 
policy  requiring  suit  to  be  brought  within 
twelve  months  after  loss  is  not  subject  to 
Iowa  Code  1873,  tit.  17,  chap.  2,  providing 
that  after  the  commencement  of  an  action 
which  fails  for  any  cause  except  negligence 
in  its  prosecution  a  new  suit  brought  with- 
in six  months  "shall  for  the  purpose  herein 
contemplated"  be  a  continuation  of  the  first. 
Harrison  v.  Hartford  F.  Ins.  Go.    (Iowa) 

709 

NOTKS    AND    BbIEFS. 

Insurance;  restricting  interstate  busi- 
ness. 09 

Certificate  of,  as  affected  by  subsequent 
by-law ;  change  of  contract ;  notice  of  assess- 
ment; waiver  of  nonpayment  of  premium. 

130 

Condition  as  to  prepayment  of  premium; 
eiTect  of  oral  negotiations;  ignorance  of  con- 
ditions; application  as  part  of  contract; 
binding  effect  of  conditions.  202 

Of  bicycles.  •  307 

Construction  of  policy  in  favor  of  insured ; 
effect  of  punctuation.  309 

Broker  as  agent;  construction  of  policy; 
effect  of  agent's  knowledge.  451 

Contracts  to  renew  policies;  power  of 
agent.  041 

Against  accident;  waiver  of  defense  to; 
effect  of  change  of  occupation.  050 

Conflict  between  by-laws  and  certificate, 
or  policy,  of  a  mutual  benefit  society  or  in- 
surance company.  081 

Stipulation  limiting  time  for  suit  on  in- 
surance  policy: — (1.)    Scope   of   the   note; 
(II.)  fire-insurance  policies :   (a)  limitation 
for  fixed    period    after    loss;    (1)     general 
statement  as  to;    (2)    the  literal  construc- 
tion;    (3)    the   relative   construction;    {h) 
liniitatiton  for  fixed  period  after  fire:    (1) 
general   statement   as   to;    (2)    the   literal 
construction;   (3)  the  relative  construction; 
(III.)    accident-insurance     policies;     (IV.) 
life-insurance    policies;     (V.)    marine    and 
other     miscellaneous     insurance     policies; 
(VI.)  what  will  prevent  or  delay  the  running 
of  the  limitation;    (VII.)    to  what  actions 
the   limitation  applies;    (VIII.)    summary. 

696 

License  of  foreign  company;  power  of  su- 
perintendent; choice  of  name.  796 

ZKTEBSTATE  COMMERCE. 

See  COMMBBCE. 

nrroxiCATiiro  i«iquob8. 

1.  City  ordinances  for  the  regulation  of 
the  business  of  retailing  intoxicating  li- 
quors, which  is  not  prohibited  by  the  gen- 
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eral  laws  of  the  state,  cannot,  under  the  pre- 
text of  public  regulation,  prohibit  or 
harass  those  engaged  in  the  business  by  ar- 
bitrary, oppressive,  unreasonable^  and  vex- 
atious restrictions.  Bennett  v.  Pulaski 
(Tenn.)  278 

2.  An  ordinance  requiring  the  curtains  to 
front  windows  and  doors  of  tne  lower  story 
of  a  business  house  to  be  hoisted,  raised  up, 
or  otherwise  removed  from  sunset  to  sun- 
rise during  night  is  unreasonable  and  in- 
valid as  appli^  to  a  retail  liquor  dealer, 
when  the  business  is  not  prohibited  by  state 
law.     Bennett  v.  Pulaski  (Tenn.)  278 

3.  An  ordinance  requiring  saloons  to  be 
closed  between  10  p.  ic.  and  4  a.  m.,  and  al- 
so on  Sunday,  is  a  reasonable  and  valid  ex- 
ercise of  the  power  to  regulate  such  busi- 
ness.    Bennett  v.  Pulaski   (Tenn.)  278 

4.  An  ordinance  making  it  a  misdemean- 
or to  let  a  person  in  or  out  of  a  saloon  dur- 
ing the  hours  in  which  the  saloon  is  required 
to  DC  closed  is  unreasonable  and  void.  Ben- 
nett V.  Pulaski  (Tenn.)  278 

5.  An  ordinance  requiring  the  insertion 
in  every  saloon  license  of  &e  legal  hours 
in  which  the  saloon  keeper  is  permitted  to 
do  business  is  not  invalid,  as  it  is  harmless, 
though  usdess.    Bennett  v.  Pulaski  (Tenn.) 

278 

]  0.  An  ordinance  making  it  penal  to  re- 
ceive intoxicating  liquors  withm  a  munic- 
ipality without  paying  a  specific  tax  of  a 
given  amount  for  the  privil^e  of  so  doing, 
notwithstanding  the  fact  that  the  liquors 
have  been  lawfully  purchased  elsewhere,  is 
not  authorized  by  the  general  welfare  clause 
in  the  municipal  charter,  although  the  sale 
of  such  liquors  within  the  municipality  is 
absolutely  prohibited.  Henderson  v.  Hey- 
ward  (Ga.)  366 

JOINT  DEBTORS. 

See  Action  or  Suit,  3. 

JOINT  RE80I«UTI0NflL 

See  Appbopbiations. 

JOINT  TENANTS. 

See  CoTENAKOT. 

JUDGE. 

See  CouBTS,  8,  0. 

JUDGMENT. 

Effect  of  Decision    as    Precedent*    see 

Courts,  11. 
See  also  Gabkishment,  2,  3 ;  Statutes, 

4. 

1.  A  judgment  on  a  verdict  directed  for 
the  defendant  is  not  res  judicata  where  the 
record  shows  that  the  verdict  was  directed 
because  the  suit  was  prematurely  brought 
Harrison  v.  Hartford  F.  Ins.  Co.    (Iowa) 

709 

2.  Stockholders  of  a  corporation  need 
not  be  before  the  court  to  be  bound  by  a  de- 
cree appointing  a  receiver  for  the  corpors- 
tion  and  giving  him  authority  to  sue  for  as- 
sets, so  far  as  the  question  of  title  to  the 
assets  is  concerned.    Howarth  v.  Angle  (M. 

I Y.)  T85 
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S.  A  stockholder  in  a  foreign  corporation 
may,  when  sued  hy  a  receiver  appointed  at 
the  domidl  of  the  corporation  to  compel 
contribution  to  corporate  liabilities  as  pro- 
vided by  the  statutes  of  such  domicil,  con- 
trovert all  the  essential  facts, — such  as  in- 
solvency, amount  of  deficiency,  and  the  like, 
whether  they  are  established  by  the  judg- 
ment appointing  the  receiver,  or  not. 
Howarth  v.  Angle  (N.  Y.)  726 

4.  Interstate  comity  requires  that  a  de- 
cree of  divorce  pronounced  by  a  court  of 
the  state  in  which  the  complainant  is  dom- 
iciled, and  which  has  jurisdiction  of  the  sub- 
ject-matter of  the  suit,  shall,  in  the  absence 
of  fraud,  be  given  full  force  and  effect  with- 
in the  jurisdiction  of  a  sister  state,  not- 
withstanding that  the  defendant  does  not  re- 
side within  the  jurisdiction  of  the  court 
which  pronounced  the  decree,  and  has  not 
been  served  with  process  therein;  provided 
that  a  substituted  service  has  been  made  in 
accordance  with  the  provisions  of  the  stat- 
ute of  that  state,  and  that  actual  notice  of 
the  pendency  of  the  suit  has  been  given  to 
the  defendant,  and  a  reasonable  opportunity 
afforded  to  put  in  a  defense  thereto;  and 
provided,  further,  that  the  ground  upon 
which  the  decree  rests  is  one  which  the  pub- 
lic policy  of  the  state  in  which  it  is  sought 
to  he  enforced  recognizes  as  a  sufficient 
cause  for  divorce.  Felt  v.  Felt  (N.  J.  Err.  & 
App.)  540 

5.  The  probate  of  a  will  by  a  court  hav- 
ing jurisdiction  of  the  matter  cannot  be  col- 
laterally attacked  years  afterwards  by  a  pro- 
ceeding to  annul  it«  merely  because  one  of 
the  two  witnesses  to  the  will  was  incom- 
petent to  attest  it  by  reason  of  interest,  and 
was  therefore  not  a  "credible  witness,"  with- 
in the  meaning  of  111.  Rev.  Stat.  chap.  148, 
8  2,  requiring  attestation  by  "two  or  more 
credible  witnesses."  Chicago  Title  Sl  T.  Co. 
V.  Brown  (111.)  798 

'  6.  A  judgment  recovered  by  a  wife  for 
her  own  injuries  in  an  action  to  which  her 
husband  is  not  a  party  is  not  a  bar  to  a  sub- 
sequent action  by  him.  for  the  loss  of  her 
services.    Selleck  v.  Janesville  (Wis.)      691 

7.  The  restriction  on  the  lien  of  judg- 
ments of  Federal  courts  declared  by  Iowa 
Code  1873,  §  2882,  as  amended  by  Acts  1878, 
chap.  129,  which  provide  that  such  liens 
should  extend  oniy  to  the  county  in  which 
the  judgment  was  rendered  and  counties  in 
which  a  copy  thereof  should  be  filed,  was 
ineffectual  prior  to  the  act  of  Congress  of 
August  1,  1888,  which  authorized  such  leg- 
islation by  the  states,  but  such  judgments 
had  operation  throughout  the  district  in 
which  the  court  had  jurisdiction.  Blair  v. 
Ostrander  (Iowa)  469 

Notes  Ain>  Bsmrs. 
See  also  Qabnishment;  Levt. 

Of  Federal  court;  lien  of: — (I.)  Simi- 
larity of  liens  of  Federal  judgments  to  those 
of  judgments  in  state  courts;  (11.)  deriva- 
tion of 'liens;  (III.)  territorial  extent  of 
lien:  (a)  generally;  (h)  as  limited  by  state 
recording  acts;    (IV.)    time  of  attaching; 
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(V.)  statutes  of  limitation ;  tVI.)  suspend- 
ing the  lien;  (VII.)  judgments  rendered  in 
another  state;  (  VlII.)  priority  of  judgment 
in  favor  of  United  States;  (IX.)  decree  in 
admiralty.  469 

Of  divorce  in  other  state ;  effect  of.        546 

Of  other  states;  effect  of;  as  to  personal 
capacity.  611 

What  questions  concluded  by.  709 

JUDOHElfT  BOLI.. 

See  Appeal  and  Ebbob,  6. 

JUDIOIAI.  NOTICE. 

See  Evidence^  1. 

JURISDICTION. 

See  CoTJBTS. 

JURY. 

Trial  by,  see  Tbiai.. 

JUSTICE  OF  THE  PEACE. 

See  Appeal  and  Ebbob,  1 ;  OmcEBS,  3 ; 
Votebs  and  Elections,  21. 


See  Cabbiebs^  5. 

LAUNDRY. 

See  Ck)MMBBGB,  1. 

LAW  MERCHANT. 

See  Evidence^  3. 

LAW  OF  THE  ROAD. 

See  Highways,  6-7. 


See  Mines,  1. 

LEGISLATURE. 

See  also  Coubts,  1. 

Notes  and  BBnors. 

Legislature;  determining  vacancy  in  of- 
fice of  membco'.  622 

LEVT  AND   SEIZURE. 

See  also  Gabnishment,  4. 

Notes  and  Bbdsfs. 

Levy;  sheriif's  duty  as  to  adverse  claims 
to  proceeds  of  judgments  in  his  hands,  ex- 
cept in  cases  of  rival  executions.  737 

LIBEL  AND   SLANDER. 

See  also  Evidbnce,  4 ;  Tbial,  3. 

1.  A  belief  in  the  truth  of  the  charge  is 
not  a  defense  in  a  criminal  prosecution  for 
libel,  where  the  publication  is  not  shielded 
by  any  privilege.    State  v.  Hoskins  (Iowa) 

223 

2.  A  communication  by  a  principal  to  his 
agent,  touching  the  business  of  the  agency, 
is  not  actionable  without  proof  that  the 
principal  was  actuated  by  malice  toward  the 
person  to  whom  the  communication  relates. 
Nichols  V.  Eaton  (Iowa)  483 

3.  Exceeding  the  privilege  of  a  communi- 
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cation  about  a  matter  in  which  both  par- 
ties have  an  intereat  does  not  deatroy  the 
privilege,  but  the  ezoeas  of  statement  is  ma- 
terial only  as  bearing  on  the  question  of 
malice.    Nichols  v.  Eaton  (Iowa)  483 

4.  Any  privilege  that  may  exist  by  vir- 
tue of  the  common  interest  of  the  parties 
when  a  creditor  is  writing  to  his  debtor, 
complaining  of  a  delay  in  the  payment  of 
the  debt  by  a  third  person  through  a  bank, 
does  not  extend  to  the  imputation  of  evil 
motives  and  dishonesty  to  such  third  per- 
son by  use  of  the  following  language:  **We 
know  8.  very  well,  and  firmly  believe  he  has 
misinstructed  his  St.  Louis  bank  here  in  or- 
der to  make  interest  on  your  money.  We 
sincerely  hope,  for  your  own  good,  and  ours, 
too,  that  you  will  never  have  anything  more 
to  do  with  S.  when  the  business  has  to  come 
through  our  hands,  as  we  do  not  like  his 
business  methods,  and  we  are  afraid  to  deal 
with  him."  Sullivan  v.  Sfcrahorn-Hutton- 
Evans  Commission  Go.  (Mo.)  859 

5.  The  publication  of  charges  against  a 
candidate  for  the  office  of  judge  is  not  priv- 
ileged when  the  charges  are  published  out- 
side the  judicial  district  for  which  the  judge 
is  to  be  elected.    State  v.  Hoskins  (Iowa) 

223 

Notes  and  Bsoara. 

Libel ;  privilege  as  to  criticism ;  oomment 
on  candidate  for  office.  223 


Privileged  communication. 
Privilege  as  to  communication. 


484 
861 


IJCEN8E. 

Of  Foreign  Insurance  Company,  see 
Insurance,  1;  Mandamus,  5. 

Of  Saloon,  see  Intoxicating  Liquobs, 
5. 

To  Use  Mine,  see  Mines,  1. 

See  also  Commeboe;  Constitutional 
Law,  3,  6;  Mines,  1. 

1.  ^  tax  on  occupation  or  business  is  not 
within  the  constitutional  provision  requir- 
ing uniformity  of  taxation.  Fleetwood  ▼. 
Read   (Wash.)  205 

2.  An  ordinance  requiring  a  license  of 
$100  for  the  use  of  trading  stamps  by  mer- 
chants, and  imposing  for  its  violation  a  fine 
of  not  less  than  $50,  nor  more  than  $100,  or 
imprisoninent  not  exceeding  thirty  days,  or 
both,  is  not  void  on  the  ground  that  it  is 
oppressive.    Fleetwood    v.    Read     (Wash.) 

205 

3.  The  raising  of  revenue  by  license  tax 
is  authorized  by  1  Ballinger's  (Wash.)  Ann. 
Codes  &  Stat.  subd.  33,  §  739,  authorizing 
licenses  "for  any  lawful  purpose,"— espe- 
cially when  considered  with  other  statutory 
provisions  which  expressly  authorize  citie* 
of  some  classes  to  issue  licenses  for  purposes 
of  revenue  as  well  as  of  regulation  of  busi- 
ness.   Fleetwood  v.  Read  (Wash.)  205 

Notes  and  Briefs. 

License;  extent  of  power  as  to;  for  reve- 
nue; discrimination  in  case  of.  200 

Arbitrary   discrimination   in   respect   to. 

802 
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See  also  Judgment,  7;  Lis  Penbers, 
Statutes,  4. 

1.  A  mechanic's  lien  will  not  attach  to 
buildings  of  a  state  university  erected  in 
place  of  one  that  has  been  destroyed  by  fire, 
although  authority  has  been  given  by  statr 
ute  to  the  rector  and  visitors  of  the  univer- 
sity to  raise  money  by  deed  of  trust  on  the 
property,  to  provide  for  erecting  such  build- 
ings, where  the  university  is  in  the  strictest 
sense  a  public  institution,  owned,  governed, 
and  controlled  by  the  state,  and  its  property 
is  dedicated  to  public  uses.  Phillips  t.  Uni- 
versity of  Virginia  (Va.)  284 

2.  Enriching  the  soil  and  beautifying  the 
ground  by  planting  flowers,  shrubs,  and  trees 
on  it,  without  making  any  erection,  struc- 
ture, building,  or  fixture,  except  a  nistie 
bridge,  the  nuMle  or  materials  of  construct- 
ing which  are  not  shown,  and  which  is  an 
item  of  but  little  importance,  will  not  sus- 
tain a  mechanic's  lien  under  Shannon's 
(Tenn.)  Code,  S  3631,  authorizing  liens  for 
a  house,  fixtures,  machinery,  *'or  improve- 
ments noade"  upon  land,  in  favor  of  the  me- 
chanic or  undertaker,  founder  or  ma.chinist, 
who  does  the  work  or  furnishes  the  mate- 
rials or  puts  thereon  any  fixtures,  ma- 
chinery, or  material,  and  in  favor  of  all  per- 
sons who  do  work  or  furnish  material  **for 
the  building  contemplated."  Nana  ▼.  Cum- 
berland Gap  Park  Co.   (Tenn.)  273 

Notes  and  Bbiefs. 

See  also  Judgment. 

Liens;  mechanics;  liberal  construction  of 
statute.  273 

On  buildings  of  state  university.  284 

UTE  AKNUtTT. 

See  Annuity. 

LIFE  ESTATE. 

See  Deeds,  7. 

LIMITATION  OF  ACTIONS. 

By  Stipulation  in  Insurance  Policy,  see 
Insurance,  26«  26. 

1.  The  obligation  imposed  by  statute  up- 
on a  coimty  to  pay  bonds  of  another  county 
from  which  it  was  formed  is  in  the  nature 
of  a  specialty,  and  not  governed  by  a  stat- 
ute limiting  the  time  for  bringing  actions 
upon  contract  obligations  or  liabilities 
founded  upon  an  instrument  in  writing. 
Kobertson  v.  Blaine  County  (C.  C.  App.  9tb 
C.)  459 

2.  The  limitation  period  for  bringing  an 
action  against  a  county  upon  an  obligation 
of  another  county  from  which  it  was  formed, 
payment  of  which  is  imposed  upon  it  by  stat- 
ute, must  begin  at  or  after  the  date  of  th« 
imposition  of  the  obligation.  Robertson  v. 
Blaine  County  (C.  C.  App.  9th  C.)  459 

3.  An  obligation  created  by  the  passagi 
of  a  new  and  independent  act  castmg  the 
burden  of  paying  a  county  debt  upon  anoth- 
er county  IS  within  the  rule  that  whwi  pay- 
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ment  is  provided  for  out  of  aparticularfund 
the  debtor  cannot  plead  the  statute  of  limi- 
tations to  a  suit  thereon,  without  first  show- 
ing that  the  particular  fund  has  been  pro- 
vided. Robertson  v.  Blaine  Ck>unty  (C.  C 
App.  9th  C.)  459 

Notes  aitd  Bbiets. 

Linritation  of   actions;  laches   as   a   de- 
fense. 276 

Against  trustee  by  beneficiary.  460 


I«IMITATIO]r  OF 

See  AoTiON  ob  Suit,  3. 

US  PENDENS. 

Eight  years'  unexplained  delay  in  pros- 
ecuting suits  for  taxes  will  defeat  the  lien 
ther^y  acquired  on  the  property,  where  ex- 
cept for  the  suits  the  taxes  would  be  barred 
by    statute.    Robinson   v.    Bieroe    (Tenn.) 

275 


See  also  Ck)N8Tnx7Ti0NAL  Law,  4. 

An  ordinance  prohibiting  any  livery 
stables  within  a  certain  part  of  a  city,  ex- 
cept those  that  are  already  in  existence  and 
under  operation,  is  invalid  under  La.  act 
No.  136  of  1898,  which  provides  for  regula- 
tions as  to  the  cleaning  and  keeping  in  order 
of  stables,  but  does  not  provide  for  their 
suppression.    Crowley  v.  West  (La.)        652 

Nona  AND  Bbiefb. 

Livery  stables;  municipal  regulation  of. 

662 

i:.O0AIi  SELF 

See  Counties. 


See  Evidence,  4;  Trial,  3. 

MANDAMUS. 

1.  The  court  will  not  dismiss  a  manda- 
mus proceeding  in  the  first  instance,  upon 
its  attention  being  called  to  the  fact  that  it 
is  not  prosecuted  in  the  name  of  the  proper 
party,  but  will  give  an  opportunity  to  amend 
by  striking  out  the  name  of  the  unnecessary 
party,  and  inserting  the  name  of  the  party 
beneficially  interested.  State  ex  rel.  Wein- 
berg V.  Pacific  Brewing  &  M.  Co.  (Wash.) 

208 

2.  A  mandamus  proceeding  is  properly 
brought  in  the  name  of  the  state  on  the  re- 
lation of  the  party  beneficially  interested, 
where  statutes  do  not  define  the  writ,  or  pre- 
scribe for  it  a  form  of  title,  or  declare  in 
whose  name  it  shall  be  prosecuted,  but  pre- 
serve the  ancient  method  of  suing  out  the 
writ,  and  prescribe  that  it  must  be  issued 
upon  affidavit  on  the  application  of  the  party 
beneficially  interested.  State  ex  rel.  Wein- 
berg V.  Pacific  Brewing  &  M.  Co.   (Wash.) 

208 

8.  The  unconstitutionality  of  a  legisla- 
tive act  cannot  be  set  up  by  executive  of- 
ficers in  defense  of  a  mandamus'  to  compel 
47  L.  R  A. 


the  performance  of  ministerial  acts  ordered 
by  the  legislature.  State,  New  Orleans 
Canal  &  Bkg.  Co.  v.  Heard  (La.)  512 

4.  A  state  auditor  and  a  state  treasurer 
may  be  compelled  by  mandamus  to  warrant 
ana  pay  a  sum  expressly  appropriated  by 
statute,  notwithstskuding  their  contention 
that  the  act  is  unconstitutional.  State, 
New  Orleans  Canal  &  Bkg.  Co.,  v.  Heard 
(La.)  512 

5.  Mandamus  mav  be  issued  to  compel 
the  superintendent  of  insurance  to  license  a 
foreign  insurance  company,  when  it  has 
complied  with  the  requirements  of  the  stat- 
utes in  the  matter.  People  ex  rel.  Traders' 
F.  Ins.  Co.  V.  Van  Cleave  (111.)  795 

Notes  and  BBoars. 

Mandamus;  in  name  of  party  beneficially 
interested;  in  name  of  state;  as  a  special 
proceeding;  as  a  civil  action.  209 

Unconstitutionality  of  statute  as  defense 
against  mandamus  to  compel  its  enforce- 
ment:— ^Introductory  statement;  constitu- 
tional change  or  judicial  declaration  of  in- 
validity; ministerial  duties;  to  compel  tax; 
the  payment  of  public  money;  judicial  of- 
ficers; other  decisions;  practice  matters; 
cases  in  which  defense  was  made  without 
any  discussion;  conclusion.  612 


See  Siokatubb. 

MABKINO  BAIXOT8. 

See  VoTEBS  and  Elbotions. 

ICABBIAOE. 

See  Husband  and  Wins. 

BCASTEB. 

See  Refebenck. 

BCASTEB  AND  8ISBVANT. 

Constitutionality  of  Statutes  Restrict* 
ing  Contracts  between,  see  CoNsn- 
tutional  Law,  8,  15,  16,  19. 

See  also  Health;  Negligenoe;  Stat- 
utes, 3. 

1.  A  person  who  enters  into  the  employ 
of  another  assumes  all  the  risks  and  perils 
usually  incident  to  the  employment,  and  in- 
cluded in  such  risks  and  perils  are  those 
which  it  is  a  part  of  his  duty  to  take  knowl- 
edge of  by  observation.  Coyle  v.  A.  A.  Grif- 
fing  Iron  Co.  (N.  J.  Err.  &  App.)  147 

2.  The  validity  of  a  servant's  contract  to 
take  the  risk  of  an  unsafe  working  place  is 
not  sheeted  by  the  fact  that  he  does  not 
know  and  appreciate  the  particulars  of  the 
danger,  if  he  knows  there  is  danger,  and  ex- 
pressly  contracts  in  regard  to  it  without  car- 
ing to  know  the  particulars.  O'Maley  v. 
South  Boston  Gaslight  Co.  (Mass.)         161 

3.  There  is  an  implied  contract  to  as- 
sume th«  rides  when  a  servant  agrees  to 
work  in  a  business  involving  obvious  dan- 
gers by  reason  of  the  inferior  machinery 
with  whicli  he  knows  it  is  carried  on,  al« 
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though  the  statute  makes  the  employer  Ha- 
hie  for  injuries  from  defects  in  the  ways, 
works,  or  machinery  arising  from,  or  not 
discovered  or  remedied  owing  to,  the  employ- 
er's negligence.  0*Maley  ▼.  South  Boston 
Gaslight  Co.  (Mass.)  161 

4.  The  risk  of  the  sufficienc^r  of  a  stirrup 
strap  will  be  assumed  by  a  minor  who  has 
had  two  years'  experience  in  riding  colts, 
where,  after  his  complaint  of  its  insuffi- 
ciency, his  employer's  foreman  makes  a  test 
of  it  in  his  presence,  and  informs  him  tha4 
it  is  sufficient,  from  which  he  becomes  satis- 
fied that  it  is  so,  and  uses  it  in  his  employ- 
ment.   Davis  V.  Forbes  (Mass.)  170 

5.  The  caving  in  of  the  completed  portion 
of  a  tunnel,  causing  injury  to  a  servant  em- 
ployed in  construotinff  the  tunnel,  is  not  one 
of  the  risks  assumed  by  the  servant,  but 
the  completed  portion  is  to  be  deemed  an  ap- 
pliance or  means  furnished  by  the  master 
by  which  the  remaining  work  is  to  be  prose- 
cuted, and  which  it  is  the  duty  of  the  master 
to  nukke  safe.  Hanley  v.  California  Bridge 
k  C.  Co.  (Cal.)  697 

6.  The  use  of  compressed  air  in  the  con- 
struction of  a  tunnel  does  not,  under  the  law 
of  Canada,  create  a  liability  to  employees  as 
an  absolute  insurer  of  the  machinery  and  ap- 
pliances and  system  adopted,  but  the  duty 
of  the  employer  in  this  respect  is  discharged 
by  appointing  competent  superintendents 
and  workmen,  &nd  authorizing  them  to  pro- 
cure all  necessary  machinery  and  appli- 
ances. Turner  v.  St.  Clair  Tunnel  Co. 
(Mich.)  112 

7.  A  workman  in  a  tunnel  who  has  had 
no  knowledge  of  or  experience  in  running 
tunnels  is  not  chargeable^  as  matter  of  law, 
with  contributory  negligence  in  working 
therein  without  having  the  tunnel  timbered 
to  prevent  the  fall  of  overhanging  rock, 
when  his  fellow  workmen,  who  are  expe- 
rienced in  the  business,  give  him  no  inti- 
mation that  the  tunnel  is  dangerous,  and  the 
superintendent  of  the  work,  who  visits  the 
place  daily,  gives  no  warning  and  takes  no 
steps  for  the  safety  of  the  workmen.  Han- 
ley V.  California  Bridge  k  C.  Go.    (Cal.) 

697 

8.  The  maxim  Volenti  non  fit  injuria  ap- 
plies in  case  of  an  injury  to  a  servant  by 
falling  from  a  run  along  which  he  was  em- 
ployed to  wheel  coal,  and  which  was  without 
guards  to  prevent  his  falling  off  and  being 
injured,  even  under  a  statute  making  the 
employer  liable  for  injuries  to  servants  from 
defects  in  the  wa}^,  works,  or  machinery 
which  arise  from,  or  have  not  been  discov- 
ered or  remedied  owing  to,  the  negligence  of 
the  employer  or  of  a  pereon  in  his  service 
charged  with  the  duty  of  s^ng  that  such 
things  are  in  proper  condition.  O'Maley  v. 
South  Boston  Gaslight  Co.   (Mass.)         lUl 

9.  The  ejection  of  a  trespasser  from  the 
footboard  of  a  locomotive,  tiiough  his  pres- 
ence there  does  not  interfere  with  the 
manipulation  of  the  machinery  by  the  engi- 
neer, whose  position  is  inside  the  cab,  is 
within  the  authori«ty  of  the  engineer,  when 
47L.  R.  A. 


he  has  possession  and  control  of  the  engine, 
so  as  to  charge  the  railroad  company  with 
liability  for  his  wrongful  conduct  in  exer- 
cising the  authority.  GalTcston,  EL  &  S.  A. 
R.  Co.  V.  Zantzinger  (Tex.)  282 

10.  An  employer  is  not  liable  for  injuries 
resulting  from  failing  to  promptly  furnish 
medical  attendance  to  one  injured  in  his 
employment,  even  though  he  is  responsible 
for  the  original  injury.  Davis  v.  Forbes 
(Mass.)  170 

NoTss  Ain>  BBDEra, 

Master  and  servant;  assumption  of  risks 
of  unsafe  machinery.  147 

Volenti  non  fit  injuria  as  a  defense  to  ac- 
ticms  by  injured  servants: — (I.)  Introduc- 
tory; (II.)  meaning  and  effect  of  the 
maxim,  as  a  matter  of  verbal  construction; 
(III.)  relation  of  the  maxim  to  the  doctrine 
of  a  contractual  assumption  of  risks;  (IV.) 
maxini  not  available  as  a  defense,  unless 
plaintiff's  knowledge  of  danger  is  shown; 
(V.)  logical  significance  of  the  servant's 
knowledge;  (VI.)  how  far  voluntary  action 
may  be  iniferred  from  the  servaut's  knowl- 
edge of  a  risk;  generally;  (VII.)  specificcir- 
cunistances  bearing  on  question  whether 
servant  was  volena:  (a)  fact  that  risk  was 
one  ordinarily  inddettt  to  the  service;  (d) 
fact  that  risk  was  known  to  the  servant 
when  he  entered  the  employment;  (o)  fact 
that  risk  was  not  known  to  the  servant  when 
he  entered  the  employment;  {d)  fact  that 
conditions  were  or  were  not  under  the  con- 
trol of  the  servant;  (e)  fact  that  work 
was  undertaken  by  servant  e^  propria  motu; 
if)  fact  that  servant  complained  of  the  dan- 
gerous oondition;  {g)  faot  that  servant's 
motive  for  continuing  work  was  his  fear  of 
dismissal;  (h)  fact  that  duty  violated  was 
statutory;  (t)  necessity  of  proving  consent 
to  particular  risk;  (j)  circumstances  indi- 
cating master's  acceptance  of  the  responsi- 
bility; (VIII.)  negligence  of  the  servant  of 
a  person  other  than  the  plaintiff's  employer 
not  a  risk  assumed;  (IX.)  relation  of  the 
maxim  to  the  defense  of  contributory  neg- 
ligence; (XI.)  bearing  of  the  servant's 
knowledge  upon  the  question  whether  he  was 
negligent.  161 

Providing  safe  place  for  workmen;  as- 
sumption of  risks.  597 


See  also  Fences,  3. 

1.  Damnum  absque  injuria.  McGraw 
V.Marion  (Ky.)  593 

2.  No  man  shall  take  advantage  of  his 
own  wrong  in  his  prosecution  or  defense 
against  another.    May  v.  Poindexter  (Va.) 

588 

3.  Hes  ipsa  loquitur.  Tall  v.  Baltimore 
Steam  Packet  Co.  (Md.)  120 

4.  Salus  populi  suprema  est  lex.  Re 
Morgan  (Colo.)  52 

6.  Sic  utere  tuo  nt  alienum  non  ladas. 
Re  Morgan  (Oolo.)  52 
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Noras  A17D  Bbhtb. 

See  alBO  Masteb  akd  Sebvaitt. 

Maxim  b;  res  ipsa  loquitur*  120 

Volenti  non  fit  injuria.  162 

BCECHANIC'8  UEN. 

See  Liens. 

BSEDIOAIi  ATTEITDANOS. 

See  Master  and  Sebvant,  10. 

BffEBCHANTS. 

See  GoNSTiTnnoNAL  Law,  6;  Iitjt7NC- 

TION,  6. 


See  VoTBBS  and  Elections,  !• 


See  also  Action  ob  Suit,  4;  Constitu- 
tional Law,  12,  19;  Damages,  1;  In- 
junction, 1. 

1.  A  lease  of  an  undivided  one-third  in- 
terest in  a  mining  claim,  and  not  a  mere  li- 
cense, is  made  by  an  instrument  by  which 
the  party  of  the  first  part  ^'hereby  leches" 
such  interest  from  date  for  a  period  of  one 
year,  while  the  party  of  the  second  part 
"agrees  to  work  said  mine  in  a  workmanlike 
manner  and  leave  the  same  in  as  good  ooi2- 
dition  as  it  is  at  this  time,"  and  to  pay  roy- 
alty for  all  ores  taken  therefrom.  Paul  v. 
Oragnas  (Nev.)  540 

2.  The  estate  or  right  of  possession  of 
the  owner  of  an  undivided  interest  in  a  mine 
is  not  limited  or  restricted  with  respect  to 
his  own  property  by  his  cotenant's  lease  of 
the  other  portion  of  the  mine.  Paul  v. 
Cragnas  (Nev.)  540 

3.  The  continuous  and  persistent  waste 
of  natural  gas,  to  the  detriment  of  the  com- 
munity at  large  and  in  violation  of  statute, 
is  a  nuisance  which  may  be  abated  by  in- 
junction.   State    V.    Ohio    Oil    Co.     (Ind.) 

627 

4.  Wells  producing  both  oil  and  gas  are 
within  the  prohibition  of  the  Indiana  act  of 
1803,  prohibiting  the  escape  of  gas  from  a 
well  more  than  two  days  after  it  is  con- 
structed.   State  V.  Ohio  Oil  Co.  (Ind.)     627 

5.  The  title  to  natural  gas  does  not  vest 
in  any  private  owner  until  it  is  reduced  to 
actual   possession.     State   v.   Ohio  Oil   Co. 

(Ind.)  627 

Notes  and  Bbiets. 

Mines;  possession  of  oil  or  gas  in  lands. 
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See  Vendob  and  Pubchaseb. 

MONOPOLY. 

Constitutionality    of,    see    Constitu- 
tional Law«  4. 

MORTGAGE. 

See  also  Action  ob  Suit,  7. 

1.  A  relationship  between  a  mortgagor 
47  L.  R.  A 


and  a  mortgtagee  in  a  chattel  mortgage  will 
not  invalidate  it  as  against  other  crMitors, 
if  the  mortgage  is  given  for  a  debt  that  is 
honestly  due.    Noyes  v.  Ross  (Mont.)      400 

2.  A  reasonable  monthly  allowance  to  a 
mortgagor,  provided  for  in  a  chattel  mort- 
gage as  compensation  for  his  services  to  the 
mortgagee  after  the  latter  takes  possession, 
will  not  tnake  the  mortgage  fraudulent. 
Noyes  v.  Ross  (Mont.)  400 

3.  A  provision  for  the  retention  of  pos- 
session by  a  mortgagor  of  a  stock  of  goods, 
with  the  right  to  sell  them  in  the  ordinary 
and  usual  course  of  trade,  does  not  make  the 
instrument  invalid,  provided  it  appears  that 
the  sales  are  to  be  for  the  benefit  of  the 
mortgagee,  and  the  mortgagor  is  to  account 
to  him  for  the  proceeds  of  the  sales.  Noyes 
V.  Ross  (Mont.)  400 

4.  A  provision  that  a  mortgagor  of  a 
stock  of  goods  may  retain  his  necessary  liv- 
ing expenses  out  of  the  proceeds  of  sales  for 
which  he  is  to  account  to  the  mortgagee  does 
not  make  the  mortgage  invalid.  Noyes  v. 
Ross   (Mont.)  400 

5.  Creditors  who  have  no  title  or  right 
of  possession  to  mortgaged  property  cannot 
complain  that  the  mortgagee  takes  posses- 
sion thereof  and  sells  at  auction  before  the 
maturity  of  his  debt,  and  without  any  au- 
thority contained  in  his  mortgage  to  sell  at 
that  time.    Noyes  v.  Ross  (Mont.)  400 

6.  A  provision  that  a  mort^fagor  may 
give  credit  for  thirty  days  on  sales  from  a 
mortgaged  stock  of  goods,  for  which  he  is 
to  account  to  the  mortgagee,  does  not  show 
bad  faith,  or  make  the  mortgage  invalid. 
Noyes  v.  Ross  (Mont.)  400 

7.  Credit  sales  should,  iinder  a  chattel 
mortgage  of  a  stock  of  goods  permitting  the 
mortgagor  to  retain  possession  and  sell  for 
cash  or  oredit>  all  be  deemed  cash  payments 
paid  over  to  apply  on  the  debt,  in  favor  of 
other  creditors  of  the  mortgagor,  although 
they  are  in  fact  uncollected  at  the  time  of 
the    accounting.    Noyes    v.    Ross     (Mont.) 

400 

8.  The  balance  of  a  mortgage  debt  after 
deducting  the  amount  for  which  the  prop- 
erty was  bought  by  the  mortgagee  on  fore- 
closure is  not  a  "lawful  charge,''  wiUiin  the 
meaning  of  Ala.  Code  1896,  §§  3507-3510, 
which  require  a  creditor  of  the  mortgagor, 
on  redeeming  ■  from  the  foreclosure  sale,  to 
pay  the  purchase  money  and  all  "lawful 
charges."     First  Nat.  Bank  v.  Elliott  (Ala.) 

742 

Notes  and  Bbiefs. 
Mortgage;    of    right    to    use    streets    for 
quasi-public  purposes.  87 

On  chattels;  validity  of;  permission  to 
sell  goods;  stipulation  as  to  mortgagor's  ex- 
penses. 402 

Lawful  charges  on  redemption  from.      742 

MITHICIPAL  OOBPORATION& 

License    Tax    by,  .see    Commebob;    Li- 

CENSE. 

Liability  for  Discharge  of    Sewer,    see 
Dbains. 
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Natuual  Gab-*0fficbb8. 


See  also  CoNSTrrunoNAL  Law,  4;  Con- 

TRA0T8,  7-9;  COUBTS,  6;  INTOXICATING 
LlQUOHS,      1-3,     6;      LiVEBT     STABLES; 

Public  Impboveubnts  ;  Statutes,  2; 
Watebs,  2,  3. 

1.  A  city  may  be  required  by  the  legis- 
lature to  pay  the  expense  of  acquiring  an 
easement  for  a  public  park  in  the  city,  such 
as  an  easement  of  light,  air,  and  view  cre- 
ated by  limiting  the  height  of  adjacent  build- 
ings.   Knowlton  v.  Williams  (Mass.)      314 

2.  A  municipal  corporation  is  not  liable 
for  injury  to  a  person  who  is  struck  by  a  bi- 
cycle ridden  by  another  person  on  a  side- 
walk, by  reason  of  the  failure  to  enact  or 
enforce  an  ordinance  prohibiting  the  riding 
of  bicycles  on  sidewalks.  Jones  v.  Williams- 
burg (Va.)  294 

3.  The  enforcement  of  a  void  and  uncon- 
stitutional ordinance  or  by-law  by  officers  of 
a  municipal  corporation  will  render  the 
municipality  liable  to  a  person  who  is  there- 
by injured.    McGraw  V.Marion  (Ky.)     593 

Notes  and  Bbiefs. 

Municipal    corporations;    as    to    Letting 
Contracts,  see  Contbacts. 

Power  to  build  waterworks;  authorizing 
construction  by  others.  215 

Municipal  liability  for  arrest  and  impris- 
onment under  valid  ordinance.  593 

HATURAI.  GA8. 

See  Mines.  3. 

NEOLIOENOE. 

Contract  against  Liability  for,  see  Cov- 
enants, 2. 

See  also  I^'bioht,  1 ;  Highways,  5-7 ; 
Masteb  and  Sebvant,  7,  8;  Pboximatb 
Cause;  Railboads^  2,  3;  Tbial,  5,  6. 

The  employment  of  a  competent  engi- 
neer to  direct  a  work  is  not  the  fulfilment 
of  a  duty  to  avoid  doing  injury  to  another, 
when,  notwithstanding  the  engineer's  com- 
petency, the  work  as  constructed  does  cause 
injury.  Lion  v.  Baltimore  City  Pass.  R.  Co. 
(Md.)  127 

Notes  and  Bbiefs. 

See  also  Masteb  and  Sebvant. 

Negligence;    of   person   in   sudden   peril. 

788 

NEOOTIABI.E  PAPER. 

See  Bills  and  Notes. 

NERVOUS  SHOOK. 

See  Fbiqht. 

NEW  TRIAI.. 

See  also  Appeal  Ain)  Errob,  9. 

1.  Inadequacy  of  damages  may  be  a 
CTound  of  setting  aside  a  verdict  and  order- 
ing a  new  trial.    Benton  v.  Collins  (N.  C.) 

33 

2.  A  new  trial  on  the  single  issue  of  the 
amount  of  damages  may  he  allowed,  al- 
tiiough  this  cuts  off  some  evidence  which, 
47L.R.A. 


if  introduced  on  other  issues,  might  miti- 
gate damages,  where  all  such  evidence  is  ad- 
missible on  the  issue  as  to  damages.  Ben- 
ton V.  Collins  (N.  C.)  33 

3.  A  grant  of  a  new  trial  on  one  or  more 
of  several  issues  is  in  the  sound  discretion 
of  the  court,  where  the  matter  involved  is 
entirely  distinct  and  separable  from  the 
matters  involved  in  the  other  issues.  B«ai- 
ton  V.  Collins  (N.  C.)  33 

NOTICE. 

Imputed  by  Agent's  Knowledge^  see  In- 
surance, 2-4. 
See  also  Action   ob  Suit,   2;  Appeal 

AND  EbBOB,  2 ;  BaNKS,  6 ;  BbIDOE  ;  CON- 
STITUTIONAL Law,  13;  Nuisance,  2,  3; 
Public  Impboveicents,  6. 

nuisanoe. 

See  also  Highways,  2;  Mines,  3; 
Pleading. 

1.  A  substantially  built  dwelling  house 
with  a  brick  foundation  extending  into  a 
street  oonstitutes  a  public  nuisance.  Val- 
paraiso V.  Bozarth  (Ind.)  487 

2.  A  notice  or  request  to  remove  a  build- 
ing which  encroaches  on  a  street  is  not  nec- 
essary before  bringing  an  action  to  al^te 
it  as  a  nuisance,  when  brought  against  tiie 
person  who  erected  the  building  with  con- 
structive notice  of  the  street  line  by  a  re- 
corded plat,  although  such  person  was  only 
a  lessee  of  the  premises,  and  in  good  faith 
believed  that  the  building  was  entirely  out- 
side the  street  line,  and  in  fact  it  encroached 
less  than  other  houses  and  improvements  on 
the  street.    Valparaiso   v.   Bozarth   (Ind.) 

487 

3.  Notice  to  the  original  wrongdoer  of 
injury  caused  by  a  structure  made  by  him 
is  not  necessary  to  make  him  liable  to  the 
owner  of  property  injured  thereby,  although 
the  latter  becomes  the  owner  thereof  after 
the  construction  of  the  work  which  does  the 
injury.  Lion  v.  Baltimore  City  Pass.  R.  Co. 
(Md.)  127 

Notes  and  Bbiefs. 

Nuisance;   necessity  of  notice  of,  before 
suit  128 

Of  livery  stable.  652 

OCCUPATION  TAX. 

See  License^  1. 

OFFICERS. 

See  also  Banks,  8;  Constitutional 
Law,  10;  Injunction,  2. 

1.  A  woman  cannot  be  elected  prosecutr 
ing  attorney  under  Mich.  Const,  art.  10,  S 
3,  which  provides  that  such  officers  shall  be 
"chosen  by  the  electors,"  while  there  is  no 
express  provision  conferring  on  women  the 
riprht  to  hold  this  office.  Oren  v.  Abbott 
(Mich.)  92 

2.  A  statute  providing  that  certain  in- 
corporated associations  shall  each  select  one 
of  the  members  of  a  state  board  of  inspeO" 


OH/— Pbesumftioh. 
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ton  from  which  commiMion  m«rehaiit«  muat 
procure  licenses  is  in  viola^tion  of  111.  Const, 
art.  4,  §  22,  which  prohibits  any  law  grant- 
ing "to  any  corporation,  association,  or  in- 
diyidual  any  special  or  exclusive  privilege, 
immunity,  or  franchise  whatever,"  since  the 
power  to  appoint  such  inspectors,  who  are 
general  officers  of  the  state,  must  be  deemed 
a  franchise.    Lasher  v.  People  (111.)        802 

3.  A  vacancy  in  the  office  of  a  justice  of 
the  peace  to  be  filled  by  appointment  by 
judges  of  the  circuit  court,  under  Mo.  Acts 
1891,  p.  175,  is  not  created  by  the  failure  to 
elect  an  incumbent  at  an  election  which  re- 
sults in  a  tie  vote,  under  Mo.  Const,  art.  14, 
S  5,  providing  that  all  officers  "shall  hold  of- 
fice during  their  official  terms  and  until 
their  succeesoVs  shall  be  duly  elected  or  ap- 
pointed and  qualified."  State  ex  rel.  Crow 
v.  Smith  (Mo.)  660 

4.  Executive  officers  of  the  state  govern- 
ment have  no  authority  to  decline  the  per- 
formance of  purely  ministerial  duties  which 
are  imposed  upon  them  by  a  law,  on  the 
ground  that  it  contravenes  the  Constitution. 
State,  New  Orleans  Quml  k  Bkg.  Co.  v. 
Heard  (La.)  612 

NoTxs  A2n>  Bbibfs. 

See  also  Votebs  and  ELEonoNa. 

Officers;  eligibility  of  women.  03 

Right  to  bold  over  beyond  term.  662 


Notes  aitd  BuEre. 

Oil;   in  land;  ownership  and  possession 
of.  620 

OPTION. 

Option;  of  Contract,  see  Co'ifTBACfTS,  2. 

ORDIHAKCE. 

See  Courts,    6;    Municipal  Cobpora- 

TI0N8,   3. 

PARDON. 

Notes  and  Bbdefs. 

Pardon;    power  of  legislature  to  grant. 

118 


AND 

See  also  Discovert  and  Inspection; 
Husband  and  Wipe,  6;  Intants, 
Notes  and  Briefs.  , 

A  mother  is  not  entitled  to  damages  for 
injuries  to  a  minor  child,  the  care  and  cus- 
tody of  which  have  been  ffiven  to  her  by  a  di- 
vorce decree,  where  the  father  is  still 
charged  with  the  duty  of  supporting  the 
child.    Keller  v.  St  Louis  (Mo.)  391 


See  also  Eminent  Domain,  1;  Munic- 
ipal Corporations,  1. 

A  building  erected  above  the  height 
limited  by  statute  in  front  of  a  public  paric 
is  a  purpresture  which,  while  not  in  a  strict 
and  narrow  sense  a  public  nuisance,  is  in 

47  L.  R.  A. 


the  nature  of  a  public  nuisance,  and  to  bo 
dealt  with  in  equity  as  such.  Knowlton  v. 
Williams  (Mass.)  314 

parlxamentabt  law. 

Notes  and  Briefs. 

Parliamentary  law;  casting  vote  by  pre- 
siding officer   in  deciding   tie  on  election. 

501 


Hie  inclusion  in  a  partnership  mort- 
gage, of  the  debt  of  one  of  the  partners,  will 
not  invalidate  the  mortgage  in  favor  of  sub- 
sequent lien  creditors  of  the  partnership. 
Noyes  v.  Ross  (Mont)  400 


See  AonoH  or  Suit,  6,  7;  Mandamus, 
2. 


See  Carrdbb. 


See  CoNTBAOTS,  9. 


See  Constitutional  Law,  8. 


See  Evidence,  0-1  & 

PHTSIOAIi  EXAMINATION. 

See  Discovert  and  Inspection,  Notes 
AND  Briefs. 

PHTSI0IAN8. 

Opinion  of,  as  Evidence,  see  Evidenoi^ 

10. 
See   also   Damages,   2;    Master  and 
Servant,  10;  Witnesses,  2. 

PLEADING. 

See    also    Affeal    and    Error,    20; 
Courts,  10. 

A  complaint  for  an  injunction  against 
the  removal  of  a  building  on  the  ground  that 
a  nuisance  will  be  thereby  created  by  leaving 
a  dangerous  excavation  under  the  sidewalk 
and  a  part  of  the  street  is  insufficient,  where 
there  is  no  allegation  that  the  owner  threat* 
ens  or  intends  to  leave  his  premises  in  a 
dangerous  condition.  St.  Lawrence  v.  Gross 
(S.D.)  672 

POUCE  POWEB. 

See  Courts,  3. 

POUnOAL  RIGHTS. 

Protection  of,  see  Injunction,  3. 
See  also  Constitutional  Law,  10. 

poixunoN. 

Of  Water,  see  Damages,  Sk 

PRESincPTION. 

See  £viDSi<CE. 
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PBINOIPAL  AND  AOSHT. 

As  to  Insurance  Agent,  see  Iksubajtce, 
2-4. 

1.  A  subagent  intrusted  with  the  collec- 
tion of  a  debt  due  from  a  third  party  may 
not  apply  the  proceeds  of  the  same  to  the 
payment  of  a  claim  due  himself  from  the 
principal  agent  from  whom  it  came,  know- 
ing that  it  belongs  to  such  party,  or  in  any 
way  divert  the  funds  so  collected  from  a 
quick  and  speedy  transmission  to  the  owner 
tnereof.    Milton  v.  Johnson  (Minn.)       529 

2.  A  principal  agent  who  has  forwarded 
collections  to  a  subagent,  directing  him  to 
make  any  use  of  the  funds  other  than  the 
usual  one  of  their  application  to  the  pay- 
ment of  the  debt  to  Uie  principal,  if  such 
subagent  complies  with  such  direction,  be- 
comes responsible  therefor  to  the  principal. 
Milton  y.  Johnson  (Minn.)  529 

Notes  and  BBncrs. 

Principal  and  agent;  liability  for  act  of 
subagent.  529 

PRIVILEOEB    OOMBffUMIOATIONS. 

See  Evidence,  4;  Libel  and  Slandeb, 
3-5. 


See  Commeboie;  1. 

PROBATE. 

See  JuDOiCEKT,  6. 

PROHIBITION. 

1.  Remedy  by  motion  to  dissolve  an  in- 
junction, and  an  appeal  on  final  judgment, 
will    not    preclude    a    writ    of    prohibition 

Xinst  an  injunction  to  test  the  title  to  an 
!e,  when  the  term  of  office  will  probably 
expire  before  the  appeal  can  be  heard  and 
decided.  State  ex  rel.  McCaffery  v.  Aloe 
(Mo.)  393 

2.  The  dissolution  of  an  injunction  on  is- 
suing an  order  to  show  cause  why  a  writ  of 
prohibition  should  not  issue  against  the  in- 
1  unction  suit  may  be  ordered,  although  it 
IS  only  necessary  for  the  information  of 
those  concerned,  so  that  there  can  be  no 
doubt  as  to  the  effect  of  the  rule  to  show 
cause,  which  of  itself,  if  not  qualified,  would 
dissolve  the  injunction.  State  ex  rel.  Mc- 
Caffery V.  Aloe  (Mo.)  393 

Notes  and  Bbixfs. 

Prohibition;  object  of  writ  of;  effect  of 
right  of  appeal;  petition  for.  393 

PROXnCATE  CAUSE. 

See  also  Cabbiebs,  4 ;  Fbight,  2. 

1.  Defects  in  the  railing  of  a  bridge  were 
the  proximate  or  efficient  cause  of  the  acci- 
dent^ When  the  railing  was  broken  by  a  team 
of  horses  one  of  which  was  frightened  by  a 
fiash  of  lightning,  if  the  accident  would  not 
have  happened  had  the  railing  been  suffi- 
cient, although,  on  the  other  hand,  it  would 
not  have  happened  except  for  the  lighting. 
Walrod  v.  Webster  Covaitty  (Iowa)  480 
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2.  One  whose  negligence  concurred  with 
some  other  cause,  both  operating  proximate- 
ly at  the  same  time  in  producing  uie  injury, 
is  liable  therefor,  whether  the  other  eauae 
was  one  for  which  he  was  responsible  or  not. 
Walrod  v.  Webster  County  (Iowa)  480 

3.  A  back  fire  set  for  the  purpose  of  pro- 
tecting property  from  an  approa^ming  prairie 
fire,  and  which  runs  until  it  meets  the  main 
fire,  will  not  be  deemed  the  proximate  cause 
of  the  destruction  of  property  which  would 
have  been  destroyed  by  the  main  fire  if  no 
back  fire  had  been  set,  but  the  original  fire 
is  the  proximate  cause  of  the  loss.  Owen  v. 
Oook  (N.  D.)  646 

4.  A  person  starting  to  cross  a  railroad 
track,  but  prevented  from  doing  so  by  a 
train,  and  who,  on  finding  that  the  safety 
gates  have  been  closed,  takes  a  dangerous 
position,  disregards  a  cadi  to  get  ba£,  and 
resists  tiie  gateroan's  efforts  to  remove  him 
to  a  safe  place,  cannot  recover  from  the  rail- 
road company  for  being  thrown  down  in 
the  tussle,  in  consequence  of  which  his  leg 
is  cut  off  by  the  train,  since  his  resisting 
the  effort  to  save  him  is  the  proximate  cause 
of  his  injury.  McAnally  v.  Pennsylrania 
R.  Co.  (Pa.)  788 

Notes  and  Bbikts. 

Proximate  cause;  what  constitutes;  of  in- 
jury by  fright  of  horse.  480 

PUBLIC  OOHTRAOTS. 

See  CoNTBAGTSj  7-9. 

PUBUO  IMPBOVEMENTS. 

See  also  Appeal  and  Ebbob,  11;  Ck>H- 

BTITUnONAL  LaW,  13;   iNJUNCTlOIf,      6. 

1.  Land  not  laid  out  into  lots  need  not 
be  subdivided  for  the  purpose  of  a  street  as- 
sessment, although,  if  divided,  one  portion 
of  it  taken  alone  would  not  be  of  sufficient 
value  to  support  the  assessment  upon  it, 
where  taken  as  a  whole  it  is  of  sufficient 
value  for  the  assessment  upon  it  all. 
Schroder  v.  Overman  (Ohio)  156 

2.  Paving  a  street  at  the  expense  of  the 
adjoining  property,  which  has  been  pre- 
viously charged  with  an  improvement  of  the 
street  by  graveling  to  grade,  is  not  in  viola- 
tion of  the  Wisconsin  general  charter  law, 
§  177,  providing  that  the  "expense  of  main- 
tenance, relaying,  keeping  in  repair,  and 
cleaning  of  streets"  which  have  once  been 
''cohstructed  to  grade  and  graveled,  planked, 
macadamized,  or  paved,"  shall  be  paid  from 
the  general  city  or  ward  fund,  when  this 
is  construed  with  {  175,  which  authorizes 
the  city  to  'Hevel,  relevel,  grade,  regrade, 
gravel,  regravel,  macadamize,  pave,  and  re- 
pave  said  streets"  at  the  expense,  in  whole 
or  in  part,  of  the  property  benefited.  Adams 
V.  Beloit  (Wis.)  441 

3.  The  franchise  and  right  of  way  of  an 
elevated  railroad  company  which  operates 
its  road  upon  a  structure  about  20  feet 
high,  supported  by  pillan  about  40  feet 
apart,  and  resting  on  the  street  at  the  curb 
lines,  and  having  stations  reached  by  stairs 
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from  the  fttreet»  constitute  property  subject 

to  assessment  for   benefits   by   paving    the 

street.    Lake  Street  £lev.  R.  Co.  v.  Chicago 

(111.)  624 

4.  A  paving  assessment  may  be  levied  on 
that  part  of  Uie  franchise  or  right  of  way 
of  an  elevated  railroad  company  which  ex- 
tends along  the  street  which  is  paved,  with- 
out being  levied  on  the  franchise  or  right  of 
way  as  an  entirety,  hake  Street  Elev.  K. 
Co.  V.  Chicago  (111.)  624 

5.  An  ordinance  requiring  an  elevated 
railroad  company  to  restore  Uie  pavements, 
gutters,  sidewalks,  water  pipes,  sewer  pipes, 
or  gaa  pipes,  in  case  there  is  any  disturb- 
ance of  the  same  during  the  construction  of 
the  elevated  road,  does  not  constitute  a  con- 
tract limiting  the  liability  of  the  company 
to  such  repairs,  so  as  to  preclude  it  from  be- 
ing assessed  for  benefits  on  account  of  a 
pavement.  Lake  Street  Elev.  R.  Co.  v.  Chi- 
cago (ni.)  624 

6.  A  notice  of  an  assessment  for  a  local 
improvement  must  be  such  that  persons  of 
ordinary  intelligence  may  understand  when, 
where,  and  before  whom  they  have  the  right 
to  appear  to  protect  themselves  from  illegal 
or  erroneous  assessments,  without  being 
compelled  to  employ  attorneys  to  determine 
these  questions  for  them.    Norfolk  v.  Young 

(Va.)  674 

7.  A  city  cannot  be  compelled  to  repay 
an  assessment  for  a  street  improvement  to 
the  lot  owner  from  whom  it  was  collected, 
on  account  of  the  failure  to  complete  the 
work  and  the  fact  that  his  property  was  not 
benefited  by  the  work  done,  when  it  does  not 
appear  that  the  money  accruing  from  the 
assessment  has  not  been  legally  and  honest- 
ly expended  on  the  improvement.  Rogers  v. 
St.  Paul   (Minn.)  637 

Notes  and  Bimsrs. 

Public  improvements;  assessments  for; 
due  process  of  law  in»;  notice  to  parties;  op- 
portunity to  be  heard.  674 

Assessment  of  street  railway  for.  624 

PITBLlC  MONEY. 

Appropriation  of,  see  Appropbiations. 

1.  The  use  of  moneys  raised  by  taxation 
for  the  benefit  of  a  volunteer  fire  department 
not  employed  by  a  municipality,  and  for 
whose  services  no  expense  is  assumed  or  in- 
curred by  the  municipality,  is  unconstitu- 
tional, as  such  use  of  public  moneys  is  not 
for  a  public  purpose.     Re  Page  (Kan.)       68 

2.  The  use  of  public  moneys  of  the  state 
to  pay  a  convict  for  wrongful  conviction  and 
imprisonment  is  a  mere  gratuity,  subject  to 
Mich.  Const,  art.  4«  §  46,  requiring  the  as- 
sent of  two  thirds  of  the  legislature  for  an 
appropriation  for  private  purposes.  Allen 
V.  Board  of  State  Auditors  (Mich.)         117 

3.  Any  balance  remaining  to  the  credit 
of  any  separate  fund  of  state  moneys  cre- 
ated by  law,  after  warrants  against  it  have 
been  satisfied,  may  be  applied  by  the  legisla- 
ture to  any  lawful  purpose  under  the  Con- 
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stitution.  State,  New  Orleans  Canal  &  Bkg. 
Co.  V.  Heard  (La.)  612 

Notes  and  Briefs. 

Public  moneys;   power  of  legislature  to 
give  away;  paying  moral  obligation.        118 

Recovering  back  money  paid  for  assess- 
ment. 637 

PUirOTTrATION. 

See  CoKTRACTS«  3. 

Notes  and  Bbiefs. 

Punctuation;    as  affecting  interpretatioii 
of  writing.  309 


See  Parks. 

QUIA  TIMET. 

The  remedy  of  a  bill  quia  timet,  by 
which  one  may  go  into  a  court  of  chancery 
to  prevent  the  occurrence  of  events  which  he 
fears  will  be  so  disastrous  that  they  will 
be  beyond  remedy  in  a  court  of  law  is  not 
available  merely  because  one  fears  that,  if 
events  are  left  to  take  their  course,  he  will 
be  forced  to  plead  in  a  court  of  law,  when 
the  remedy  at  law  will  be  ample.  State  ex 
rel.  McCaffery  v.  Aloe  (Mo.)  303 

BAII<BOAD8. 

Compensation  for  Land  Taken  or  In- 
jured by.  see  Damages,  6-7. 
Confiequentiai  Damages  Caused  by,  see 

Eminent  Domain^  2. 
See  also  Acnow  ob  Suit,  2;  CoNSTrru- 
tional  Law,  7;  Covenant,  1,  2;  Mas- 
ter    AND     Servant,    9;     Proximate 
Cause,  4. 

1.  Authority  of  railroad  conunissioners 
to  order  a  railroad  company  to  build  and 
maintain  a  depot  or  station  house  for  which 
there  is  a  clear  and  pressing  public  neoes- 
sity,  at  a  certain  station,  is  conferred  bv  S. 
D.  Laws  1897,  chap.  110,  §  2,  giving  them 
"general  supervision  of  all  railroads,"  and 
providing  that  they  shall  inform  a  railroad 
corporation  of  "the  improvements  and 
changes  which  they  adjudge  to  be  proper" 
whenever  in  their  judgment  "any  addition 
to  or  change  of  its  stations  or  station  houses 
.  .  .  is  reasonable  and  expedient  in  order 
to  promote  the  security,  convenience,  and  ac- 
commodation of  the  public."  State  ex  rel. 
Tompkins  v.  Chicago,  St.  P.  M.  &  0.  R.  Co. 
(S.  D.)  669 

2.  Negligence  in  piling  wood  near  a  rail- 
road, where  it  is  in  danger  of  fire,  will  not 
relieve  the  railroad  company  from  liability 
for  negligence  in  setting  it  on  fife,  if  it  has 
full  knowledge  of  the  situation,  and  by  the 
exercise  of  ordinary  care  and  skill  might 
avoid  the  injury.  Boston  Excelsior  Co.  v. 
Bangor  &  A.  R.  Co.  (Me.)  82 

3.  Contributory  negligence  of  the  owner 
of  property  destroyed  by  fire  communicated 
by  a  locomotive  engine  is  no  defense  to  the 
railroad  company,  under  Me.  Rev.  Stat. 
chap.  61,  g  64,  which  imposes  an  absolute 
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liability  on  the    corporation    for    damages. 

Boeton  Ezeelsior  Ck>.  v.  Bangor  &  A.  R.  Go. 

(Me.)  82 

Notes  and  Bbiefs. 

Railroads;  duty  aa  to  trespassers  on  right 
of  way;  liability  for  fire;  conitributory  negli- 
gence. 82 

Injury  to  bicyclists  at  crossing.  301 

Compelling  construction  of  depot.        570 

RAILWAY  0OM1CI8SIONEB& 

See  RAiutOADS^  1. 

BATES. 

See     Constitutional    Law;    Coubts, 
NoTKS  AND  Bbiefs. 


See  InsubancBj  9. 

RECEIVERS. 

See  also  Attorneys;  Cobpokations,  0; 
Judgment,  2,  3. 

A  receiver  of  a  foreign  corporation 
who,  by  the  law  of  the  state  in  which  he  is 
appointed,  has  title  to  Uie  right  of  action 
against  stockholders  to  enforce  their  stat- 
utory liability,  may  be  allowed  by  comity  to 
enforce  such  liability  in  another  state  where 
a  stockholder  resides,  when  the  amount  of 
his  liability  has  been  definitely  ascertained 
and  is  only  his  proportion  of  the  ascertained 
deficiency  of  assets,  and  it  does  not  appear 
that  there  is  any  other  stockholder  or  any 
creditor  of  the  corporation  in  that  state,  or 
that  injury  will  be  thereby  done  to  any  citi- 
zen of  the  state,  or  any  established  policy  of 
the  state  thereby  interfered  with.  Howarth 
v.Angle  (N.  Y.)  726 

Notes  and  Bbiefs. 

Receivers;  right  to  enforce  stockholder's 
liability.  618 

Double    employment  of  attorneys  in  re- 
ceivership. 794 

RECORD. 

On  Appeal,  see  Appeal,  6-8. 

REDEMPTION. 

See  MoBTQAGE,  8. 

REFEREKOE. 

The  assistance  of  a  master,  when 
needed  by  the  court  in  hearing  such  matters 
as  have  always  been  heard  by  masters  under 
the  equity  practice  of  the  court,  will  be  pre- 
sumed to  have  been  intended  by  the  legisla- 
ture, when  ^t  has  authorized  a  novel  proceed- 
ing not  known  to  the  common  law,  without 
stating  whether  it  shall  be  deemed  a  pro- 
ceeding at  law  or  a  proceeding  in  equity.  Re 
Janvrin  (Mass.)  319 


Notes  and  Bbiefs. 

Replevin;   requisites  of  cause  of  action. 

126 

47L.R.A. 


RESERVATIOH. 

See  Deeds,  Notes  and  6 


RESIDENCE. 

See  Appeal  and  Ebbob,  IS. 

RES  JUDICATA. 

See  Judgment. 


For  R4sutn4  of  Ck>ntent8  of  Book,  see  88ft. 

REVENUE. 

See  License*  3. 


See  Boundabt. 

ROENTGEN  RATS. 

See  Evidence,  11«  12. 

SAIJS. 

See  EsTOPPKLy  1;  Faotobs,  Notbb  anb 
Bbiefs. 

SAXOON. 

See  Intoxioatino  Liquobs. 

SCHOOLS. 

See  Counties. 

SCREENING  COAZu 

See  CoNSTTTOTiONAL  Law^  19. 


See  Annuitt. 

search  and  seizure. 

Notes  and  Bbiefs. 

Search   and   seizure;    constitutional  pro- 
tection against.  68 

SENATE. 

See  Coubts,  1. 

SET-OFF   AND    COUNTERCUklK. 

Notes  and  Bbiefs. 

Set-off;     in    garnishment    of    ezecator. 

S4S 


See  Ck)MPB0HiSB. 

SEWERS. 

See  Dbainb. 


See  Levy,  Notes  and  Bbiefs. 


See  Action  ob  Suit,  8. 

SIGNATURE. 

A  signature  to  a  paper  by  a*  mark 
made  by  a  person  for  the  purpose  of  identi- 
fying himself  as  a  party  thereto  constitutes 
a  good  signature  at  oonmion  law,  without 
any  attestation  thereof  by  a  subscribing 
witness.    Finley  t.  Prescott  (Wis.)         096 
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See  Libel  and  Blaitobb. 

SIiEEPIlf O  CARS. 

See  Carbiebs^  5. 

SPECIFIC  PEBFOBMAHCS. 

1.  A  court  will  not  undertake  to  frame 
a  decree  of  specific  performaiice  of  a  con- 
tract, where  it  involves  a  continuous  and 
long  series  of  acts  of  supervision  requiring 
special  knowledge  and  skill  and  repeated 
examinations  and  new  directions,  such  as 
would  be  required  in  enforcing  a  contract 
for  opening  and  developing  mining  prop- 
erty which  consists  of  a  large  number  of 
mining  claims  of  different  kinds,  and  for 
erecting  a  quartz  mill  modern  in  every  par- 
ticular, with  stamps  of  a  certain  weight,  or 
its  "equivalent,"  without  specifving  where 
the  mill  is  to  be  built  or  when  the  contract 
is  to  be  performed.  Stanton  v.  Singleton 
(Cal.)  •  334 

2.  A  contract  to  expend  $10,000  in 
"opening  and  developing"  mining  property 
which  consists  of  a  large  number  of  mining 
claims,  both  quartz  and  placer,  and  in  erect- 
ing a  ten-stunp  qusrtz  mill,  without  any 
provision  as  to  the  place  for  it  or  the  time 
in  which  the  money  should  be  expended,  ex- 
cept that  active  operations  should  be  com- 
menced within  thirty  days,  cannot  be  spe- 
cifically enforced  for  want  of  certainty  and 
exactness  in  its  provisions.  Stanton  v. 
Singleton   (Gal.)  334 

3.  The  ownership  of  an  undivided  one- 
third  part  of  mining  property  by  a  person 
who  has  not  executed  a  oon&act  nifuie  by 
his  eotenants  for  the  opening  and  develop- 
ing of  the  property,  and  who  is  not  a  party 
to  the  action,  will  preclude  a  decree  for  the 
enforcement  of  the  contract  in  favor  of  the 
party  who  was  to  be  let  into  possession  and 
perform   it.    Stanton   y.   Singleton    (Cal.) 

334 


See  GoKBTiTDnoNAL  Law«  0. 

8TATE. 

Action  by,  for  Injunction,  see  Injunc- 
tion, 1. 
See  also  Claims;  Mandamtts,  2;  Stat- 
utes, 4. 

The  state  has  a  right  to  maintain  a 
suit  in  its  courts,  both  in  its  sovereign  ca- 

Sacity  and  by  virtue  of  its  corporate  rights, 
tate  T.  Ohio  Oil  Co.  (Ind.)  027 

Notes  and  Bbieib. 

State;  consent  to  be  sued.  117 

Action  by,  to  protect  public  interest.    628 

STATE  AUDITOBS* 

See  AuDiTOBS. 

STATE  iNSTmrnoir. 

See  also  Action  ob  Suit,  5;  Liens,  1. 

The  Eastern   State  Hospital   of  Vir- 
ginia,   which   was   created   and   exists   for 

47  L.  &.  A. 


purely  governmental  purposes,  and  is  under 
the  exclusive  ownership  and  control  of  the 
state  and  supported  by  the  state,  having  no 
stockholders  and  no  members  except  direct- 
ors, who  are  without  any  interest  in  it  or 
its  affairs^  but  are  appointed  by  the  gover- 
nor and  are  in  fact  public  rather  than  cor- 
porate officials,  liable  to  fines  for  any  fail- 
ure to  perform  their  duties, — ^is  not  liable 
for  injury  to  an  inmate  occasioned  by  the 
negligence  or  misconduct  of  the  persons  in 
charge  of  the  hospital.  Maia  v.  Eastern 
State  Hospital  (Va.)  577 

Notes  and  Bbiefs. 

State  institutions;    lien   on    property  of 
state  university.  284 

Liability  of,  for  injuries.  57*7 

• 
STATUTE  OF  FRAUDS. 

See  Ck)NTBACTS,  4.  5. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 


COBPOBA- 


STATUTES* 

See    also    Appbopbiations  ; 
TIONS,  1;  COUBTS,  2,  10. 

1.  The  recital  of  a  particular  mischief  in 
the  preamble  of  a  statute  does  not  limit  the 
broader  scope  of  the  language  of  the  act, 
which  is  neither  ambiguous  nor  doubtful  in 
meaning.    State    v.    Ohio    Oil    (Do.    (Ind.) 

627 

2.  The  option  to  adopt  the  provisions  of 
a  general  statute,  given  by  Wis.  Rev.  Stat. 
1898,  chap.  405,  S  026,  to  cities  incorpo- 
rated under  special  charters,  does  not  bring 
that  statute  into  conflict  with  Wis.  Const 
art.  4,  S8  31,  32,  prohibiting  any  special  or 
private  law  to  amend  municipal  charters, 
and  providing  that  laws  for  such  purposes 
must  be  general  and  uniform  in  their  opera- 
tion throughout  the  state.  Adams  v.  Beloit 
(Wis.)  441 

3.  Regulations  as  to  payment  of  wages 
of  employees  of  corporations,  contained  in 
Kan.  Laws  1897,  chap.  145,  cannot  be  up- 
held as  amendments  or  alterations  of  cor- 
porate charters,  as  the  statute  is  entitled, 
"An  Act  to  Secure  to  Laborers  and  Others 
the  Payment  of  Their  Wages,"  without  any 
reference  to  corporate  charters,  while  the 
Constitution  provides  that  no  bill  shall  con- 
tain more  than  one  subject,  which  shall  be 
expressed  in  its  title.  State  v.  Haun 
(Kan.)  369 

4.  The  re-enactment  of  a  state  statute 
which  was  ineffectual  when  passed,  because 
it  attempted  to  regulate  the  lien  of  judg- 
ments of  Federal  courts  without  any  author, 
ity  to  do  so,  is  not  necessary  in  order  to 
make  the  statute  operative,  after  Congress 
has  removed  the  obstacle  to  such  state  leg- 
islation or  conferred  authority  for  it.  Blair 
V.  Ostrander  (Iowa)  469 

5.  Re-enacting  an  existing  general  stat- 
ute, and  making  it  applicable  only  to  a  par- 
ticular county,  do  not  repeal,  supersede,  or 
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affect  the   operation   of   the   general    law. 
May  ▼.  Poindexter  (Va.)  688 

6.  No  repeal  of  the  provision  of  Michi- 
gan telephone  act  of  1883,  giving  permission 
to  use  the  streets  without  consent  of  the 
municipality,  is  made  by  Mich.  Pub.  Acts 
1895,  No.  215,  chap.  22,  S  14,  which  in  gen- 
eral terms  give  the  common  council  au- 
thority to  regulate  or  prohibit  the  use  of 
signs,  awniQg  poets,  and  tel^raph  and  oth- 
er poles  in  or  over  the  streets.  Michigan 
Teleph.  Co.  v.  Benton  Harbor  (Mich.)       104 

Notes  and  Bbdcfs. 

Statutes;  constitutional  provisions  as  to 
enactment;  in  form  of  joint  resolution.  117 

;  Local  laws  for  local  affairs.  316 

Constitutional  provisions  ae  to  title;  spe- 
cial legislation.  370 

Special  legislation  to  amend  city   char- 
ters; local  adoption  of  statute.  442 

Special,  to  amend  charter  of  city.        489 

Construction  of.  670 

STIPULATIOir. 

See  Trial,  Notes  aitd  Bimcra. 

STOCK. 

See  CoBPOSATions ;  Notes  A2n>  Bbzefs. 

STOCKHOLDER. 

Of  Foreign  Corporation;  Suit  against^ 
by  Receiver,  see  Recetvsbs. 

See  also  Corporations,  4-6;  Eyidenob, 
6. 

STREET  ASSESSMENT. 

See  Public  Improvements. 

STREET  RAILWAYS. 

See  Highways,  6. 

Notes  aih)  Brists. 
See  PuBLio  Improvements. 


Street  railways;  injjiry  to  bicyclists. 
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STREETS. 

See  Highways. 

SUBAOENT. 

See  Principal  and  Agent. 

SITCCE88IOK  TAX. 

See  Taxes,  2-4. 

SUICIDE. 

See  Insurance,  10,  10. 

SUNBAY. 

See  Intoxicating  Liquors,  8. 

SURFACE  WATER. 

See  Waters,  1. 

SURROGATE. 

See  ExEcxrroRS  and  Admikibtbatdrs. 

tah*  race. 

See  Drains. 
47  L.  R.  A. 


On  Privilege  to  Receive  Intoxicuits  u 
Hunicipallty,  see  Intoxicating  Li- 
quors, 6. 

See  also  Constitutional  Law,  7 ;  Cove- 
nant, 4;  License,  1;  Lis  Pendens; 
Public  Money,  1. 

1.  A  tax  of  10  per  cent  on  the  premiums 
paid  or  contracted  to  be  paid  for  insurance 
by  contracts  made  with  companies  not  au- 
thorized to  do  business  in  the  state  is  in  vio- 
lation of  the  constitutional  rule  of  uniform- 
ity, as  it  taxes  the  contracts  without  tak- 
ing any  account  of  their  value  or  of  the 
solvency  of  the  insurers,  and  is  imposed  only 
on  contracts  made  with  companies  that  are 
not  authorized  to  do  business  in  the  state. 
Re  Page  (Kan.)  68 

2.  The  mandate  of  equality  of  taxation 
as  near  as  may  be  in  Minn.  Const  art.  9,  i 
1,  extends  to  inheritance  taxes  authorized 
by  a  proviso  tp  that  section,  which  specifies 
that  above  a  fixed  and  specified  nun  they 
may  be  uniform  or  graded  or  progressive. 
Drew  V.  Tifft  (Minn.)  525 

3.  An  exemption  from  inheritance  taxes 
authorized  by  Minn.  Const,  art.  0,  S  1,  must 
be  uniform  and  apply  equally  to  all  persons 
and  corporations,  and  therefore  Minn.  Laws 
1897,  chap.  293,  is  unconstituHonal  because 
it  excludes  from  such  tax  real  property  and 
persons  and  corporations  whose  property  is 
exempt  by  law  from  taxation,  and  also  gives 
a  larger  exemption  to  lineal  heirs  than  to 
collaterals,  and  does  not  lay  the  tax  on  the 
excess  of  the  value  of  the  property  received 
above  a  uniform  exempted  sum,  but  upon  the 
entire  sum  received,  if  it  is  more  than  the  ex- 
empted amount.    Drew    v.    Tifft     (Minn.) 

525 

4.  Imposing  a  higher  rate  of  inheritance 
taxes  on  collateral  heirs  and  distributees 
than  upon  lineals  does  not  violate  Minn. 
Const,  art.  9,  S  1,  which  expressly  authorizes 
a  graded  or  progressive  tax.  Ehrew  v.  Tifft 
(Minn.)  525 

Notes  and  Bbiefs. 

Taxes;  rule  of  uniformity.  68 

In  nature  of  local  assessment  for  benefits : 
rule  of  uniformity.  77 

Limiting  to  public  purposes.  118 

On  inheritances ;  equality  of.  525 


See  also  Courts,  4 ;  Evidence,  1 ;  Hioh- 
WAYS,  3,  4 ;  Statutes,  6. 

1.  The  permission  granted  to  a  teleph(»e 
company  to  maintain  its  lines  in  a  munic- 
ipality can  be  alienated  to  another  company 
without  the  consent  of  the  city,  by  virtue  of 
3  How.  (Mich.)  Ann.  Stat.fi  4904«,  which  ex- 
pressly authorizes  corporations  to  alienate 
their  property.  Michigan  Teleph.  Co.  v.  St 
Joseph   (Mich.)  87 

2.  The  acceptance  of  the  privileges 
granted  by  laws  of  the  state  to  a  telephone 
company,  and  permission  to  use  streets  duly 
given  by  a  municpality,  followed  by  the  ex- 
penditure of  moxwy  by  the  corporation  in 
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valuable  improvements,  const! tutes  a  con- 
tract which  neither  state  nor  municipality 
can  impair  or  destroy,  unless  the  power  to 
do  so  is  reserved  in  the  grant  itself  or  in 
the  Constitution.  Michigan  Xeleph.  Co.  v. 
St.  Joseph  (Mich.)  87 

TSNANT8  nr  COMMON. 

See  Cotenancy. 


See  GabnishmenTj  2. 


See  Duress. 

TICKETS. 

See  Constitutional  Law,  6. 

TIE  VOTE. 

See  Voters  and  Elections,  21. 


A  forfeiture  of  a  right  to  timber  on 
land,  given  by  a  deed,  does  not  result  from 
a  neglect  to  remove  the  timber  for  an  un- 
reasonable time.     Smith  V.  Furbish  (N.  H.) 

226 

TOLL. 

Notes  and  Briefs. 


Tolls;  on  bicycles. 

TORNADO  INSURANCE. 

See  Insurance,  IC. 

TOWN. 

Notes  and  Briefs. 

Town ;  liability  for  act  of  officer. 
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TRADING  STAMPS. 

See  Constitutional  Law,  6;  License, 
2. 


See  Highways,  4. 

TRESPASS. 

See  also  Case«  2;  Fences,  2,  3. 

1.  One  who  has  the  equitable  title  and 
full  right  to  call  for  the  legal  title  may,  as 
against  a  treepassei*,  maintain  the  same  ac- 
tion as  one  who  has  the  aitire  ownership  of 
land,  legal  and  equitable.  Russell  v.  Meyer 
(N.  D.)  637 

2.  The  owner  of  unoccupied  land  may 
mie  for  trespass.    Hussell  v.  Meyer  (N.  D.) 

637 

Notes  and  Briefs. 

Trespass;  sufficiency  of  equitable  title  to 
sustain  action  for  trespass  to  land; — (I.) 
Action  against  owner  of  legal  title;  (II.)  ac- 
tion against  mere  wrongdoer  generally; 
(III.)  action  for  permanent  injury;  (IV.) 
•tatutory  action.  637 


See  also  Master  and  Servant,  7. 

1,  A  waiver  of  jury  trial  by  parties  may 
47  L.  R.  A.  58 


be  disregarded  by  the  court  in  its  discretion^ 
and  the  issueai  submitted  to  the  jury.  Wit- 
tenberg V.  Onsgard  (Minn.)  141 

Questions  for  oonrt  or  Jury. 

2.  What  constitutes  duress  is  matter  of 
law;  whether  duress  exists  in  a  particular 
transaction  or  not  is  matter  of  fact.  Ga- 
lusha  V.  Sherman  (Wis.)  417 

3.  A  question  for  the  jui^  as  to  malice 
of  the  writer  of  a  defamatory  letter  is  raised, 
although  the  question  of  privilege  is  for  the 
court,  where  violent  language  is  used,  and 
improper  and  evil  motives  are  attributed. 
Sullivan  v.  Strahorn-Hutton-Evans  Commis- 
sion Co.  (Mo.)  859 

4.  Whether  compensation  for  the  pollu- 
tion of  a  stream  by  operation  of  a  railroad 
had  been  made  when  land*  was  appropriated 
for  the  first  railroad  across  the  premises  is 
a  question  for  the  jury,  on  an  issue  as  to 
damages  from  the  subsequent  construction 
of  another  railroad.  Rudolph  v.  Pennsyl- 
vania S.  V.  R.  Co.   (Pa.)  782 

5.  The  question  of  negligence  in  start- 
ing a  back  fire  to  protect  property  is  not 
for  the  jury,  when  fair-minded  men  could 
not  draw  an  inference  of  negligence  from 
the  undisputed  facts.  Owen  v.  Cook  (N. 
D.)  646 

6.  Neglect  of  the  duty  to  keep  a  reason- 
able watch  over  the  safety  of  sleeping  pas- 
sengers and  their  persons  is  a  question  for 
the  jury,  where  the  only  person  whose  duty 
it  was  under  the  rules  of  the  com^pan}'  to 
keep  a  lookout  in  the  car  had  taken  diarge 
of  it  after  a  long  and  fatiguing  passage 
which  to  some  extent  disqualified  him  for 
the  duties  of  a  watchman,  and  he  on  two  oc- 
casions during  the  night,  when  the  train 
had  stopped  at  stations,  voluntarily  ab- 
sented himself  for  at  least  twenty  mlnutea 
at  a  time.  Pullman's  Palace  Car  Co.  v. 
Hunter  (Ky.)  286 

Objections  and  exceptions. 

7.  An  objection  to  the  whole  of  an  af- 
fidavit is  properly  overruled,  if  part  is  ad- 
missible in  evidence.  Walrod  v.  Webster 
County  (Iowa)  480 

8.  Failure  to  object  to  evidence  when, of- 
fered is  ground  for  refusing  to  strike  it  out 
afterward,  if  no  reason  was  given  for  the 
failure  to  object.  Walrod  v.  Webster  Coun- 
ty (Iowa)  480 

9.  An  exception  to  the  direction  of  a  ver- 
dict is  sufficient  to  present  the  question 
whether  there  is  a  case  for  the  jury,  without 
requesting  that  any  fact  be  submitted. 
Rochester  &  K.  F.  Land  Co.  v.  Raymond 
(N.  Y.)  246 

Instructions;  snbmission  to  Jury. 

10.  A  formal  statement  of  the  issues  by 
the  court  to  the  jury  need  not  present  all 
the  issues  if  they  are  all  fairly  and  suffi- 
ciently presented  in  other  portions  of  the 
charge.    Walrod  v.  Webster  County  (Iowa) 

480 

11.  All  the  evidence  submitted  by  plain- 
tiff is  within  the  rule  that  upon  motion  for 
nonsuit  the  evidence  should  be  interpreted 
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most  strongly  against  defendant.     Hanley  ▼. 
California    Bridge    &    Constr.    Go.     (Cal.) 

597 

Findings. 

12.  Findings  in  an  equity  case  should 
cover  specificaily  and  severally  eacli  material 
fact  in  issue.    Galusha  v.  Sherman  (Wis.) 

417 

Verdict. 

13.  A  special  verdict  is  one  which  deter- 
mines specifically  the  ultimate  facts  which 
are  in  issue,  not  one  which  determines  evi- 
dential facts  on  which  such  ultimate  facts 
rest.    Russell  v.  Meyer  (N.  D.)  637 

XoTEs  AND  Briefs. 

Trial;  power  of  court  to  vacate  or  set 
aside  stipulation;  stipulation  as  a  contract. 

141 

Question  for  jury  as  to  good  faith  in  case 
of  alleged  libel.  223 

Effect  of  verdict  in  equity  case.  403 

TBOUT. 

See  Constitutional  Law,    11;    Fisn- 

EKIES. 


TBUST8. 

The  general  deposit  by  an  administra- 
tor, of  moneys  of  the  estate  in  a  bank  owned 
by  hira,  destroys  its  identity  if  any  portion 
of  the  money  in  the  bank  is  afterward 
checked  out,  so  that  it  is  impossible  to  trace 
the  fund  as  a  trust  fund  into  the  hands  of 
the  bank's  assignee  in  case  of  insolvency, 
although  more  than  the  amount  of  such  de- 
posit remains  in  the  bank.  Shute  v.  Hin- 
man   (Or.)  265 

XoTES  and  Briefs. 

Trusts;  lien  or  preference  of  creditor  in 
trust  property.  205 

Liability  of  receiver  of  trust  fund  misap- 
propriated. 530 

TTTNNEI.. 

See  Master  and  Servant,  5-7. 

UNDERTAKING. 

See  Appeal  and  Error,  3,  4. 

VACANCY. 

See  Officers,  3. 

VENDOR    AND    PURCHASER. 

See  also  Deeds,  8. 

A  mutual  mistake  as  to  the  location  of 
boundary  lines  which  are  pointed  out  by 
vendor  to  vendee,  when  the  result  is  that 
the  latter  gets  only  about  half  the  quantity 
of  land  bargained  for  and  less  than  half  in 
value,  will  justify  a  rescission  of  the  con- 
tract, although  there  is  no  fraud  and  no  in- 
tentional misrepresentatioi^.  Bigham  v. 
Madison  (Term.)  207 

VENUE. 

See  Attempt,  1 ;  Courts,  7. 

47  L.  R.  A. 


VERDICT. 

See  Appeal  aitd  Ekbob,  9,  Notes  aub 
Briefs. 


See  Appeal  and  Error,  10. 

VOTERS   AND   ELECTIONS. 

Sec  also  Appeal  and  Error,  7,  13;  In- 
junction, 3;  Officers,  3. 

1.  Residence  in  a  military  reservation  of 
the  Federal  government  will  not  give  one  a 
right  to  vote  at  a  state  election  held  in  the 
county  where  the  reservation  is  located.  Mc- 
Mahon  v.  Polk  (S.  D.)  830 

2.  The  legislature  has  power  to  define 
and  prescribe  what  shall  constitute  a  law- 
ful ballot    Slaymaker  v.  Phillips    (Wyo.) 

842 

Official  duty  aa  to  ballot. 

3.  It  is  not  an  unreasonable  and  uncon- 
stitutional restriction  of  the  right  of  suf- 
frage to  require  an  indorsement  by  the  offi- 
cial stamp  and  of  the  name  or  initials  of  the 
judge  of  election  on  the  outside  of  an  offi- 
cial ballot.     Slaymaker  v.  Phillips   (Wyo.) 

842 

4.  A  constitutional  provision  fixing  the 
qualification  of  voters  is  not  violated  by  a 
statute  making  void  ballots  not  properly  in- 
dorsed by  the  election  officers.  Slaymaker  v. 
Phillips  (Wyo.)  842 

6.  The  absence  of  the  official  stamp  or  of 
the  judge*s  name  or  initials  on  the  exterior 
of  the  ballot  when  so. folded  as  to  conceal  its 
face  will  cause  its  rejecUon  under  Wyo. 
Sess.  Jiaws  1890,  chap.  80,  |  130,  providing 
that  a  "ballot  which  is  not  indorsed  by  the 
official  stamp  or  has  not  the  name  or  inatials 
of  the  judge  of  election  .  .  .  shall  be 
void  and  shall  not  be  counted."  Slaymaker 
V.  Phillips  (Wyo.)  842 

6.  The  mere  failure  of  an  election  officer 
to  perform  some  prescribed  duty,  in  the  ab- 
sence of  any  fraud  or  imposition  practise<1 
upon  the  voter,  will  not  deprive  him  of  his 
ballot,  unless  the  language  of  the  statute  Rl- 
lows  no  other  alternative.  Hope  v.  Flentge 
( ^lo. )  806 

Aiding  voter. 

7.  The  fact  that  election  judges  went  in- 
to the  booths  with  electors  in  violation  of 
the  statute  will  not  render  the  ballots  void 
if  there  was  no  design  to  influence  the  elect- 
ors unduly,  unless  they  were  in  fact  imposed 
upon  or  some  advantage  taken  of  them. 
Hope  V.  Flentge  (Mo.)  806 

8.  Aid  to  a  voter  in  casting  his  ballot, 
given  by  the  judges  of  election  without  re- 
quiring a  preliminary  oath  from  him  as  the 
statute  requires,  does  not  make  his  vote  in- 
valid in  the  absence  of  any  fraud  on  his  part, 
— at  least  if  the  voter  was  one  who  was  en- 
titled to  such  assistance  on  making  the  oath. 
Hope  V.  Flentge  (Mo.)  806 

Croaains  ballot. 

9.  More  than  one  cross  at  the  head  of 
party  tickets  on  the  same  ballot  will  annul 
it,  although  one  of  the  parties  had  no  candi- 
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dates  for  offices  named  on  the  ticket.    Mc- 
Mahon  V.  Polk  (S.  D.)  830 

10.  A  ballot  is  not  vitiated  by  the  fact 
that  the  cross  is  blurred  as  though  by  ink 
from  a  rubber  stamp^  if  the  outline  of  a  per- 
fect cross  is  traced  or  indicated  by  pencil 
marks.    McMahon  v.  Polk   (S.  D.)  830 

11.  That  the  lines  forming  the  cross  ex- 
tend slightly  beyond  the  line  of  the  circle 
will  not  vitiate  the  ballot.  McMahon  v. 
Polk  (S.  D,)  830 

12.  A  vote  should  be  counted  which  con- 
tains a  cross  opposite  the  name  of  a  candi- 
date, although  it  is  partially  obscured  by  a 
heavy  printed  line  on  the  paper.  McMahon 
V.  Polk  (S.  D.)  830 

13.  A  cross  made  by  a  rubber  stamp  pro- 
vided for  the  purpose  is  sufficient  to  mark  a 
ballot    McMahon  v.  Polk  (S.  D.)  830 

14.  A  ticket  is  not  vitiated  by  the  fact  that 
besides  the  cross  within  the  circle  another 
appears  just  outside  the  circle,  as  though 
made  by  inadvertently  placing  the  stamp  up- 
on the  paper.    McMahon  v.  Polk    (S.  D.) 

830 

15.  A  mark  opposite  the  name  of  a  can- 
didate, and  the  erasure  of  his  rival's  name, 
in  addition  to  the  mark  in  the  circle,  will 
not  vitiate  the  ballot,  where  there  is  noth- 
ing to  show  a  design  to  thus  mark  the  ticket 
for  the  purpose  of  invading  the  secrecy  of  the 
ballot     McMahon  v.  Polk  (S.  D.)  830 

16.  A  voter  is  imperatively  required  to 
cross  out  all  but  one  of  the  groups  of  can- 
didates upon  his  ballot,  by  Mo.  Rev.  Stat 
1889,  §  4781,  as  amended  by  Mo.  act  April 
18,  1S93,  which  declares  that  "he  shall  pre- 
pare his  ballot  by  crossing  out  the  groups 
he  does  not  wish  to  vote."  Hope  v.  Flentge 
( Mo. )  806 

17.  A  single  name  in  one  of  the  columns 
for  party  tickets  on  an  official  ballot,  other 
columns  of  which  have  full  lists  of  candi- 
dates, is  a  '"group"  within  the  meaning  of  a 
statute  requiring  the  voter  to  cross  out  the 
groups  he  does  not  wish  to  vote.  Hope  v. 
Flentge  (Mo.)  806 

18.  Leaving  two  columns  uncrossed  on  an 
official  ballot  in  violation  of  a  statute  which 
requires  the  voter  to  cross  out  the  groups 
he  does  not  wish  to  vote  renders  the  ballot 
void  as  an  entirety,  and  not  merely  as  to  the 
offices  for  which  candidates  are  named  in 
each  column,  although  there  is  but  one  name 
in  one  of  the  columns,  while  in  the  other 
column  there  is  a  full  list  of  candidates. 
Hope  V.  Flentge  (Mo.)  806 

Caavaaa  cur  contest. 

19:  A  recount  of  the  ballots  of  a  precinct 
will  not  be  ordered  because  of  rejected  bal- 
lots, if  there  is  no  way  of  identifying  what 
ballots,  if  any,  were  rejected.  Hope  v. 
Flentge  (Mo.)  806 

20.  A  provision  in  a  section  of  an  election 
law  which  provides  for  the  canvassing  of  the 
votes,  requiring  the  rejection  only  of  sur- 
plus and  duplicate  votes,  is  not  in  conflict 
with  a  prior  section  making  void  ballots  not 
properly  indorsed,  so  as  to  nullify  the  prior 
47  L.  R.  A. 


section,    and    require    such    oallots    to    be 
counted.     Slaymoker    v.    Phillips     (Wyo.') 

842 

21.  The  power  to  decide  between  candi- 
dates for  justice  of  the  peace  who  have  an 
equal  number  of  votes,  which  Mo.  Rev.  Stat. 
1889,  §  6099,  attempts  to  give  to  county 
courts,  is  denied  by  the  Missouri  Constitu- 
tion, which  provides  for  the  election  of  jus- 
tices of  the  peace,  without  making  any  pro- 
vision, or  authorizing  the  general  assembly 
to  make  any  provision,  for  deciding  in  case 
of  a  tie,  while  it  does  make  such  provision 
in  respect  to  other  officers.  State  ex  re  I. 
Crow  v.  Kramer   (Mo.)  651 

22.  An  omission  to  state  in  a  contest  of 
election  to  the  office  of  state's  attorney,  that 
plaintiff  was  learned  in  the  law,  which  is  a 
constitutional  qualification  for  the  office,  will 
be  cured  by  an  allegation  in  the  answer  that 
plaintiff  was  at  the  time  of  the  election  the 
legally  qualified  and  acting  state's  attorney. 
McMahon  v.  Polk  (S.  D.)  830 

Notes  and  Briefs. 

Voters  and  elections;  decision  of  tie  vote 
at  election: — (I.)  In  the  absence  of  statu- 
tory provisions;  (II.)  statutory  provisions 
applicable  to  tie  vote:  (a)  general  state- 
ment as  to;  (&)  decision  by  lot:  (I)  consti- 
tutionality and  construction;  (2)  effect  of, 
on  contest  and  right  to  contest;  (o)  casting 
vote  by  presiding  officer;  (d)  appointment 
or  election  on  failure  to  elect  or  to  fill  va- 
cancy;   (III.)   summary.  651 

Marking  official  ballot: — (I.)  Validity 
and  construction  of  law;  (II.)  official 
marks:  (a)  general  rule;  (6)  printer's 
marks;  (c)  failure  to  indorse  ballot;  (d) 
erroneous  or  mistaken  marking  of  ballot  by 
official;  (e)  correction  of  errors;  (III.) 
voter's  marks:  (a)  preliminary  statement; 
(&)  failure  to  indicate  intent;  (o)  failure 
to  use  cross;  {d)  imperfect  cross;  (e)  de- 
vice other  than  cross;  (f)  blots;  (g)  su- 
perfluous lines  or  marks:  (1)  distinguish- 
ing marks;  (2)  harmless  marks;  {h)  mark 
with  wrong  implement;  (t)  mark  in  wrong 
place:  ( 1 )  on  back  of  ballot;  (2)  out  of 
square;  (3)  on  wrong  side  of  name;  (4)  not 
opposite  candidate's  name;  (/)  conflicting 
marks;  (k)  alteration  of  ballot:  (1)  eras- 
ure of  names;  (2)  addition  of  names;  (I) 
attempted  erasure  of  vote  mark;  (m)  par- 
tial failure  to  vote.  806 

WAGES. 

See  Constitutional  Law,  8,  9;  Stat- 
utes, 3. 


See  Insurance,  20. 

WAREHOUSEMEN. 

See  Covenant,  2. 

WARRANT. 

See  Extradition,  3. 

WARRANTY. 

See  Covenant,  4. 
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WATERS. 

See  also  Boundabt;  Coubts,  5;  Dam- 
ages, 5;  Trial,  4. 

1.  Changing  the  accustomed  flow  of  sur- 
face water  on  a  street,  and  concentrating  it 
in  underground  drains  and  a  vault,  where 
but  part  of  the  water  formerly  had  flowed  on 
the  surface,  is  done  at  the  peril  of  provid- 
ing adequate  means  to  discharge  the  water 
so  gathered,  and  to  discharge  it  in  a  way 
that  will  not  be  injurious  to  others.  Lion 
V.  Baltimore  City  Pass.  R.  Co.  (Md.)       127 

2.  A  grant  of  a  franchise  to  a  water  com- 
pany, without  any  words  of  exclusion  or  of 
limitation  upon  the  right  of  the  city,  does 
not  preclude  the  city  from  subsequently  es- 
tablishing waterworks  of  its  own,  although 
the  result  may  be  to  destroy  the  value  of  the 
franchise.  North  Springs  Water  .Co.  v.  Ta- 
coma  (Wash.)  214 

3.  The  grant  of  power  to  a  city  by  char- 
ter to  construct,  or  authorize  others  to  con- 
struct, waterworks,  is  not  in  the  alternative 
so  as  to  preclude  the  city,  after  granting  a 
franchise  which  is  not  exclusive,  from  subse- 
quently constructing  waterworks  of  its  own. 
North  Springs  Water  Co.  v.  Tacoma 
(Wash.)  214 

Notes  and  Bbiefs. 

See  also  Damages. 

Waters;  liability  for  waters  gathered  in- 
to vault.  128 

Right    to    unimpeded     flow    from     mill 
through  tail  race.  313 

Right  to«  as  part  of  real  estate.  783 

WILLS. 

See  Judgment,  5. 

47  L.  R.  A. 


Notes  and  Bbiefs. 

Wills;  validating  probate;  suit  to  revoke 
probate.  799 

WITNESSES. 

See  also  Evidence,  8. 

1.  The  communication  by  a  woman  to  her 
family,  of  the  fact  of  her  engagement  to 
marry,  when  admissible  to  show  the  mutual- 
ity of  the  agreement,  may  be  proved  by  her 
own   testimony.     Lewis   v.   Tapman    (Md.) 


^85 


2.  A  medical  expert  who  had  diagnosed 
an  injury  as  dislocation  of  the  cervical  ver- 
tebrse,  complicated  with  a  fracture,  and  tes- 
tified that  the  accepted  treatment  of  a  dis- 
location of  cervical  vertibre  as  laid  down  by 
the  medical  authorities  is  a  reduction  of  the 
dislocation,  may  be  asked  on  cross-examinsr 
tion  whether  a  certain  work  admitted  by  him 
to  be  a  stendard  authority  doee  not  lay 
down  that«  where  the  dislocation  is  compli- 
cated with  a  fracture,  a  physician  would  not 
be  justified  in  attempting  to  reduce  the  dis- 
location.    Wittenberg  v.   Onsgard    (Minn.) 

141 

3.  AflidaviU,  or  those  parte  of'  them 
which  contain  stetements  at  variance  vrith 
the  testimony  of  a  witness  on  the  stand,  are 
properly  admitted  in  evidence  to  impeach 
him.    Walrod  v.   Webster  Coimt^    (Iowa) 

WOMEN. 

See  Officers,  1. 


Notes  and  Briefs. 
Women ;  eligibility  to  office. 

X-RAYS. 

See  EviDEKCE,  11,  12. 


480 


93 


I..  R.  A.   CASES   AS   AUTHORITIES. 


OASES  IN  47  L.  R  A. 


47  L.  R.  A.  33,  BENTON  v.  CX)LLINS,  125  N.  C.  83,  34  S.  E.  242. 
Orovnds    for    neur    trial. 

Cited  in  Hall  v.  Hall,  131  N.  G.  186,  42  S.  E.  562,  holding  that  new  trial  may 
be  granted  a«  to  one  or  more  issues,  and  judgment  affirmed  as  to  others;  Gray 
V.  Little,  127  N.  C.  306,  37  S.  E.  270,  holding  that  inadequacy  of  damages  for 
malpractice  may  be  ground  for  new  trial ;  Tathwell  v.  Cedar  Rapids,  122  Iowa,  55, 
97  N.  W.  96,  and  Bodie  v.  Charleston  &  W.  C.  R.  Co.  66  S.  C.  314,  44  S.  E.  943, 
sustaining  power  of  trial  court  to  grant  new  trial  for  inadequacy  of  damages  in 
action  for  personal  injuries. 

Annotation  in  47  L.  R.  A.  33,  referred  to  with  approval  in  Barette  v.  Carr, 
75  Vt.  428,  56  Atl.  93,  holding  that  verdict  in  action  for  assault  may  be  set 
aside  for  inadequacy. 

Review    of   rullnar   on    motion    for    ne-w  .trial. 

Followed  in  Burns  v.  Ashboro  &  M.  R.  Co.  125  N.  C.  306,  34  S.  E.  495,  holding 
decision  of  trial  judge  as  to  adequacy  of  recovery  for  personal  injuries  not  re- 
viewable. 

jiLllotment    of   homestead. 

Cited  in  Jordan  v.  Newsome,  126  N.  C.  558,  36  S.  E.  154,  holding  that  court 
will  reallot  homestead  reserved,  but  irregularly  allotted. 

47  L.  R.  A.  52,  Re  MORGAN,  26  Colo.  415,  77  Am.  St.  Rep.  269,  68  Pae.  1071. 
Mtatntory  limitation   of  honrs   of   labor. 

Follow^ed  without  discussion  in  Re  Sweeney,  26  Colo.  452,  58  Pac.  1116. 

Cited  in  Seattle  v.  Smyth,  22  Wash.  329,  79  Am.  St.  Rep.  939,  60  Pac.  1120, 
holding  ordinance  forbidding  contractor  upon  public  works  to  permit  day  laborer 
or  mechanic  to  work  more  than  eight  hours  per  day,  void;  State  v.  Buchanan,  29 
Wash.  605,  59  L.  R.  A.  344,  footnote  p.  342,  92  Am.  St.  Rep.  930,  70  Pac.  52, 
sustaining  prohibition  against  employment  of  women  more  than  ten  hours  per 
day  in  certain  establishments;  Wenham  v.  State,  65  Neb.  406,  58  L.  R.  A.  830, 
91  N.  W.  421,  sustaining  statute  limiting  hours  of  work  of  women  in  certain 
employments;  State  v.  Cantwell,  179  Mo.  274,  78  S.  W.  569,  sustaining  act  pro- 
hibiting working  of  laborers  under  ground  more  than  eight  hours  daily;  Re 
Ten-Hour  Law,  24  R.  I.  611,  61   L.  R.  A.  615,  footnote  p.  612,  54  Atl.   602, 
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which  sustains  limitation  to  ten  hours  a  day  of  work  of  street  railway  em- 
ployees. 

Cited  in  footnotes  to  Re  Dalton,  47  L.  R.  A.  380,  which  sustains  eight-hour  law 
applicable  only  to  employees  of  state,  municipality,  or  subdivision  of  state: 
Fiske  V.  People,  52  L.  R.  A.  291,  which  holds  void,  restriction  of  hours  of  labor 
on  city  contracts  to  eight  hours  per  day;  Cleveland  v.  Clements  Bros.  Constr. 
Co.  59  L.  R.  A.  775,  which  holds  void,  act  limiting  to  eight  hours  a  day  work 
of  laborers  on  public  contract. 

Statatorjr    protection    of   emploxees. 

Cited  in  footnotes  to  Indianapolis  Union  R.  Co.  v.  Houlihan,  54  L.  R.  A.  787, 
which  sustains  statute  making  railroad  company  liable  to  employees  for  inju- 
ries by  negligence  of  specified  servants;  Chicago,  W.  &  V.  Coal  Co.  v.  People, 
48  L.  R.  A.  554,  and  Consolidated  Coal  Co.  v.  People,  56  L.  R.  A.  266,  which 
sustains  statute  for  inspection,  at  owner's  expense,  of  coal  mines  as  often  as  in- 
spector deems  necessary. 

lifber tr  to  contract. 

Cited  in  Greenwich  Ins.  Co.  ▼.  Carroll,  125  Fed.  128,  holding  statute  prohib- 
iting insurance  companies  to  contract  as  to  amount  of  agent's  commissions,  void. 

47  L.  R.  A.  67,  STATE  ex  rel.  McCAUSLAND  v.  FREEBIAN,  61  Kan.  90,  58  Pac 

959. 
Effect  of  failure  of  majorltr  to  vote* 

Cited  in  Sumner  County  High  School  Trustees  v.  Sumner  County,  61  Kan.  799, 
60  Pac.  1057,  holding  that  failure  of  majority  to  vote  against  continuance  of 
summer  school  continues  same.  . 

Statutorr  hours  of  labor. 

Cited  in  State  v.  Atkin,  64  Kan.  177,  97  Am.  St  Rep.  343,  67  Pac  519,  and 
Re  Dalton,  61  Kan.  264,  47  L.  R.  A.  383,  59  Pac.  336,  sustoining  statute  pro- 
viding that  eight  hours  shall  constitute  a  day's  work  for  laborers  employed  on 
public  work. 

47  L,  R.  A.  68,  Re  PAGE,  60  Kan.  842,  58  Pac.  478. 
Unfformltr    of    tazaCtlon. 

Cited  in  Hamilton  v.  Wilson,  61  Kan.  517,  48  L.  R.  A.  240,  59  Pac  1069, 
holding  act  providing  for  taxation  of  judgments,  void. 

Cited  in  note  (60  L.  R.  A.  340,  360)  on  constitutional  equality  in  United  States 
in  relation  to  corporate  taxation. 

Valldltr  of  ordinance. 

Distinguished  in  Re  Gray,  64  Kan.  854,  68  Pac.  658,  denying  court's  power  to 
inquire  into  validity  of  city  ordinance  upon  application  of  one  arrested  for  vio- 
lation and  committed  for  trial. 

47  L.  R.  A.  71,  STATE  v.  WILSON,  61  Kan.  32,  58  Pac  981. 
statutes  restrlctlnir   contracts. 

Cited  in  State  v.  Haun,  61  Kan.  171,  47  L.  R.  A.  378,  59  Pac.  340,  holding 
act  prescribing  manner  of  paying  wages  to  miners,  void. 

Disapproved  in  Re  Preston,  63  Ohio  St  439,  52  L.  R.  A.  525,  footnote  p.  523, 
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81  Am.  St.  Rep.  642,  50  N.  E.  101,  holding  statute  against  screening  coal  before 
"weighing  and  crediting  to  miner,  void. 

47  L.  R.  A.  77,  ATCHISON,  T.  &  S.  F.  R.  CO.  v.  CLARK,  60  Kan.  826,  58  Pac. 

477. 
'ClnfformltT   of   taxation. 

Followed  in  60  Kan.  831,  58  Pac.  561,  holding  statute  providing  for  fire  tax 
invalid  as  to  railroads  excluded  from  its  benefit  and  protection. 

Cited  in  Hamilton  v.  Wilson,  61  Kan.  518,  48  L.  R.  A.  241,  59  Pac.  1069,  hold- 
ing statute  providing  for  taxation  of  judgments  invalid,  because  of  exemption 
of  certain  classes  of  judgments. 

47  L.  R.  A.  79,  LEBUS  v.  BOSTON,  107  Ky.  98,  92  Am.  St.  Rep.  333,  51  S. 

W.  609,  52  S.  W.  956. 
ISaBeiuents   In  paasagreways. 

Cited  in  Muir  v.  Cox,  110  Ky.  566,  62  S.  W.  723,  holding  that  vendee  of  part 
of  one  of  several  lots  allotted  in  partition  and  subject  to  easement  of  passage- 
ways takes  subject  to  passageway  between  such  lot  and  part  retained  by  vendor. 

Sale    of   property   by   cotenant. 

Cited  in  Irvine  v.  McCreary,  108  Ky.  502,  49  L.  R.  A.  421,  56  S.  W.  966,  deny- 
ing right  of  cotenant  to  sell  right  to  cut  logs  from  land  owned  in  common,  so 
that  purchaser  can  convey  good  title. 

47  L.  R.  A.  82,  BOSTON  EXCELSIOR  CO.  v.  BANGOR  &  A.  R.  CO.  93  Me.  52, 

44  Atl.  138. 
Railroad  company'*  absolute  liability  for  fires. 

Cited  in  Bowen  v.  Boston  &  A.  R.  Co.  179  Mass.  527,  61  N.  E.  141,  holding  own- 
er of  mill  destroyed  by  fire  communicated  by  locomotive  entitled  to  recover,  with- 
out proof  of  exercise  of  ordinary  care;  Indiana  Clay  Co.  v.  Baltimore  &,  O.  S.. 
W.  R.  Co.  31  Ind.  App.  261,  67  N.  E.  704,  holding  instruction  that  jury  may  con- 
sider character  of  roof  and  whether  water  appliances  maintained,  error,  in  action 
for  damage  for  loss  of  building  by  fire  set  by  sparks  from  locomotive. 

Cited  in  footnote  to  Kansas  City,  Ft.  S.  &  M.  R,  Co.  v.  Blaker,  64  L.  R.  A. 
81,  which  holds  placing  structure  on  railroad  right  of  way  with  company's  con- 
sent not  contributory  negligence  preventing  recovery  for  burning  of  other 
property  by  fire  spreading  therefrom. 

47  L.  R.  A.  87,  MICHIGAN  TELEPH.  CO.  v.  ST.  JOSEPH,  121  Mich.  502,  80 

Am.  St.  Rep.  520,  80  N.  W.  383. 
Rlsrbt  to  place  poles  and  wires  In  street. 

Cited  in  Michigan  Teleph.  Co.  v.  Benton  Harbor,  121  Mich.  512,  47  L.  R.  A. 
106,  80  N.  W.  386,  enjoining  city's  interference  with  poles  and  wires  of  telephone 
company;  Wyandotte  Electric  Light  Co.  v.  Wyandotte,  124  Mich.  47,  82  N.  W. 
821,  restraining  city's  interference  with  electric  light  poles  and  wires  lawfully 
in  street. 

Cited  in  footnote  to  Northwestern  Teleph.  Exchange  Co.  v.  Minneapolis,  53 
L.  R.  A.   175,  which  requires  council's  discretion  in  compelling  telegraph  com- 
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pany  to  put  underground,  wires  placed  overhead  under  ordinance,  to  be  reason- 
ably exercised. 

Contmetoal  rlgrhts  In  street. 

Cited  in  note  (50  L.  R.  A.  146)  on  privilege  of  using  streets  as  a  contract 
within   constitutional   provision   against   impairing   obligation   of   contracts. 

47  L.  R,  A.  92,  OREN  v.  ABBOTT,  121  Mich.  540,  80  N.  W.  372. 

47  L.  R,  A.  104,  MICHIGAN  TELEPH.  CO.  v.  BENTON  HARBOR^  121  Mich. 

512,  80  N.  W.  386. 
Mvnldpal  eontrol  of  streets. 

Cited  in  Wyandotte  Electric  Light  Co.  y.  Wyandotte,  124  Mich.  47,  82  N.  W. 
821,  restraining  city  from  interfering  with  poles  and  wires  of  electric  light 
company  lawfully  erected  in  street;  State  ex  rel.  Wisconsin  Teleph.  Co.  ▼.  She- 
boygan, 111  Wis.  39,  86  N.  W.  657,  denying  city's  authority  to  regulate  telephone 
rates  and  demand  right  to  use  poles  and  line  free,  as  condition  of  company's 
privilege  to  use  street;  Re  Johnston,  137  Cal.  121,  69  Pac.  973,  holding  ordinance 
making  it  misdemeanor  to  lay  pipes  in  street  without  permit,  void. 

47  L.  R.  A.  108,  PEOPLE  v.  YOUNGS,  122  Mich.  292,  81  N.  W.  114. 
Attempt   to   commit   crime. 

Cited  in  People  v.  Webb,  127  Mich.  32,  86  N.  W.  406,  holding  statute  defining 
attempt  to  commit  crime  declaratory  of  common  law. 

Cited  in  footnote  to  Groves  v.  State,'  59  L.  R.  A.  598,  which  holds  mere  pte- 
paratory  acts  for  commission  of  crime  not  an  attempt. 

47  L.  R.  A.  112,  TURNER  v.  ST.  CLAIR  TUNNEL  CO.  121  Mich.  616,  80  N.  W. 

720. 
Duty  to  fvrnlsli  safe  place. 

Cited  in  footnotes  to  Hanley  v.  California  Bridge  ft  Constr.  Co.  47  L.  R.  A. 
597,  which  denies  assumption  by  servant  of  risk  of  caving  in  of  completed  part 
of  tunnel;  Finn  v.  CasBidy,  53  L.  R.  A.  877,  which  holds  safe  per  se  place  not 
provided  by  contractor  having  employees  work  in  tunnel  under  foundation  of 
chimney,  with  knowledge  that  undisturbed  earth  saturated  with  water;  Ells- 
worth V.  Metheney,  51  L.  R.  A.  389,  which  holds  mine  owner  required  to  properly 
guard  electric  wire  in  passageway  where  miners  accustomed  to  go;  Cox  v.  Amer- 
ican Agri.  Chemical  Co.  60  L.  R.  A.  629,  which  holds  master  sending  sen&zt 
to  clean  out  drain  filled  with  decaying  animal  matter  not,  as  matter  of  law,  free 
from  duty  to  protect  and  warn  as  to  danger  from  deadly  gases. 

47  L.  R.  A.  117,  ALLEN  v.  STATE  AUDITORS,  122  Mich.  324,  80  Am.  St.  Rep. 

573,  81  N.  W.  113. 
Grant  of  Judicial  powers. 

Cited  in  footnote  to  State  ex  rel.  Ellis  v.  Thome,  55  L.  R,  A.  956,  wlueh  su»- 
tains  statute  for  appointing  commissioners  by  circuit  judge  to  review  and  cor- 
rect apportionment  of  state  and  county  taxes. 
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47  L.  R.  A.  120,  TALL  v.  BALTIMORE  STEAM  PACKET  CO.  00  Md.  248,  44 

Atl.  1007. 
C^arrler**  liability  for  Injarx  to  paMengrer  by  one  not  under  hi*  control. 

Cited  in  United  R.  &  Electric  Co.  v.  State,  93  Md.  624,  54  L.  R.  A.  943,  foot- 
note p.  942,  86  Am.  St.  Rep.  453,  49  Atl.  923,  holding  carrier  liable  for  injuries 
inflicted  on  passenger  by  drunken  passenger  permitted  to  return  after  re- 
moval; Fewings  v.  Mendenhall,  88  Minn.  342,  60  L.  R.  A.  604,  97  Am.  St. 
Hep.  519,  93  N.  W.  127,  denying  street  car  company's  liability  to  passenger  in- 
jured by  being  hit  by  stone  thrown  by  strike  sympathizer. 

Cited  in  footnotes  to  Savannah,  F.  &  W.  R.  Co.  v.  Boyle,  59  L.  R.  A.  104,  which 
denies  carrier's  liability  for  shooting  passenger  by  negro  tramp  attempting 
to  escape  from  arrest  for  stealing  ride;  Spangler  v.  St.  Joseph  &  G.  I.  R.  Co.  63 
Xi.  R.  A.  634,  which  holds  carrier  liable  for  injury  to  passenger  by  missile 
thrown  through  window  by  fellow  passengers  known  to  be  intoxicated  and  to 
have  threatened  revenge  on  those  interfering  with  their  disorderly  conduct. 

Cited  in  note  (55  L.  R.  A.  719)  on  carrier's  liability  for  assault  on  passenger 
by  strikers,  mob,  or  third  persons. 

47  L.  R.  A.  124,  HOPKINS  v.  COWEN,  90  Md.  152,  44  Atl.  1062. 

47  L.  R.  A.  127,  LION  v.  BALTIMORE  CITY  PASS.  R,  CO.  90  Md.  266,  44  Atl. 

1045. 
Notice  as  basis  of  liability. 

Cited  in  Guest  v.  Church  Hill,  90  Md.  695,  45  Atl.  882,  holding  notice  to  city  of 
its  causing  nuisance  by  failing  to  provide  outlet  for  surface  water  after  change 
of  grade  unnecessary  before  suit;  Davis  v.  Rich,  180  Mass.  236,  62  N.  E.  37 p, 
holding  owner  liable  to  one  falling  over  ridge  of  ice  formed  from  water  con- 
veyed to  walk  because  of  visible  defect  in  spout. 

lifablllty  for  act  of  Independent  contractor. 

Cited  in  footnotes  to  Pittsfield  Cottonwear  Mfg.  Co.  v.  Pittsfield  Shoe  Co.  60 
It,  R.  A.  117,  which  holds  landlord  liable  to  tenants  of  lower  floor  for  injury  from 
freezing  of  automatic  fire  extinguisher  in  portion  retained  by  former,  though 
building  heated  by  independent  contractor;  HofT  v.  Shockley,  64  L.  R.  A.  538, 
which  holds  property  owner  not  liable  for  injuries  to  traveler  by  obstructions 
placed  in  street,  without  danger  signals,  by  independent  contractor  for  construc- 
tion of  building. 

47  L.  R.  A.  131,  BOWEN  v.  PORT  HURON  ENGINE  &  THRESHER  CO.  109 

Iowa,  255,  77  Am.  St.  Rep.  639,  80  N.  W.  345. 
l.evy  as  satisfaction  of  Jndirn&ent. 

Cited  in  Valley  Nat.  Bank  v.  Des  Moines  Nat.  Bank,  116  Iowa,  546,  90  N.  W. 
342,  holding  that  levy  of  execution  upon  personal  property  works  as  satisfac- 
tion of  judgment,  when  to  abandon  it  would  injure  subsequent  lienors. 

47  L.  R.  A.  136,  THIBERT  v.  SUPREME  LODGE,  K.  OF  H.  78  Minn.  448,  70 

Am.  St.  Rep.  412,  81  N.  W.  220. 
Benefit  association's  amendment  of  provisions. 

Followed  in  Tebo  v.  Supreme  Council,  Royal  Arcanum,  89  Minn.   11,  93  N. 
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W.  513|  holding  amendment  of  by-laws  of  benefit  association  prohibiting  members 
to  engage  as  freight  brakeman  void  as  to  member  who  was  brakeman  before 
amendment. 

Cited  in  footnotes  to  Bragaw  v.  Supreme  Lodge  K.  &  L.  of  H.  54  L.  R,  A.  602, 
which  denies  power  of  benefit  society  to  change  at  will,  contract  of  insurance 
made  with  each  member;  Strauss  v.  Mutual  Reserve  Fund  Life  Asso.  54  L.  R. 
A.  605,  which  holds  unauthorized,  changes  in  constitution  and  by-laws  destroying 
value  of  contract  with  insured;  Gaut  v.  Supreme  Council  A.  L.  of  H.  65  L.  R.  A. 
466,  which  denies  power  of  benefit  society  to  reduce  amount  of  certificate  after 
payment  of  assessments  for  years;  Parish  v.  New  York  Produce  Exchange,  56 
L.  R.  A.  149,  which  denies  power  to  bind  dissenting  members  by  amending  by- 
laws so  as  to  distribute  among  living  members,  fund  accumulated  for  persons 
dependent  on  members  at  time  of  death;  Shipman  v.  Protected  Home  Circle,  63 
L.  R.  A.  347,  which  holds  adoptii)n  of  by-law  relieving  benefit  society  from  lia- 
bility in  case  of  suicide  applicable  to  existing  members  who  agreed  to  be  bound 
by  all  rules  enacted. 

Compliance  ipvltb  .^ximting   laifvs. 

Cited  in  footnote  to  Peterson  v.  Gibson,  64  L.  R.  A.  836,  which  holds  provision 
in  benefit  certificate  for  compliance  with  constitution  and  by-laws  refers  to  ex- 
isting ones  only. 

"Waiver  of  nnreaaonable  aBsesament* 

Cited  in  Mutual  Reserve  Fund  Life  Asso.  v.  Taylor,  99  Va.  219,  37  S.  E.  854, 
holding  that  vote  at  stockholders'  meeting  for  increase  of  assessment  estops  mem- 
ber to  claim  rate  unreasonable. 


47  L.  R.  A.  141,  WITTENBERG  v.  ONSGARD,  78  Minn.  342,  81  N.  W.  14. 

47  L.  R.  A.  144,  STATE  v.  BRADFORD,  78  Minn.  387,  81  N.  W.  202. 
Bicycle  lavir. 

Cited  in  footnotes  to  Foote  v.  American  Product  Co.  49  L.  R.  A.  764,  which 
holds  bicyclist  entitled  to  keep  to  right  unless  reason  for  exception  shown;  Rich- 
ardson v.  Danvers,  50  L.  R.  A.  127,  which  holds  bicycle  not  within  statute  for 
keeping  highways   reasonably  safe  for   carriages. 

Cbarsringr    crime    In    langraagre    of    Btatnte. 

Cited  in  footnote  to  Haughn  v.  State,  59  L.  R.  A.  789,  which  holds  that  follow- 
ing language  of  statute  in  indictment  for  bunco  steering  insulficient. 

47  L.  R.  A.  147,  COYLE  v.  A.  A.  GRIFFING  IRON  CO.  63  N.  J.  L.  609,  44  Atl. 

665. 
Asaamlngr  risk  of  employment. 

Cited  in  footnote  to  Stager  v.  Troy  Laundry  Co.  53  L.  R.  A.  459,  which 
holds  risk  of  hand  passing  under  giiard  rails  into  rollers  not  assumed,  as  mattt-r 
of  law,  by  servant  operating  mangle  in  laundry. 

Effect  of  violation  of  duty  of  self-protection. 

Cited  in  McGrath  v.  Delaware,  L.  &  W.  R.  Co.  68  N.  J.  L.  428,  53  Atl.  207, 
holding  railroad  employee's  failure  to  notice  defective  condition  of  block  used 
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to  put  under  wheel  of  car  to  stop  it,  bar  to  his  recovery  for  crushing  of  hand  by 

Direction  of  verdict. 

Cited  in  Anderson  v.  Central  R.  Co.  68  N.  J.  L.  270,  63  Atl.  391,  and  Meyer  v. 
Madreperla,  68  N.  J.  L.  260,  96  Am.  St.  Rep.  536,  53  Atl.  477,  holding  that  in 
reviewing  action  of  trial  court  in  controlling  verdict  by  peremptory  instruction, 
question  is  whether  jury  could  properly  find  contrary  verdict. 

47  L.  R.  A.  149,  NORTHERN  P.  R.  CO.  v.  McCLURE,  9  N.  D.  73,  81  N.  W.  52, 
Oontinvingr  covenants. 

Cited  in  Kennedy  Bros.  v.  Iowa  State  Ins.  Co.  119  Iowa,  36,  91  N.  W.  831, 
holding  covenant  in  lease  of  part  of  right  of  way  for  elevator,  protecting  railroad 
company  for  loss  to  building  by  fire  from  trains,  binding  upon  successors  to  lessee. 

Cited  in  footnote  to  Doty  v.  Chattanooga  Union  R.  Co.'  48  L.  R.  A.  160,  which 
holds  covenant  for  running  certain  trains  binding  on  subsequent  purchaser  of 
railroad. 

RAllroad  company's  riarht  to  limit  liability. 

Cited  in  Missouri,  K.  &  T.  R.  Co.  v.  Carter,  95  Tex.  477,  68  S.  W.  159,  holding 
railroad  company's  right  to  limit  liability  fdr  damage  caused  by  fire  to  prop- 
erty in  its  possession,  but  not  as  carrier,  not  prohibited  by  statute  forbidding 
limitation  of  carrier's  liability. 

47  L.  R.  A.  153,  STATE  v.  SCHOIAN,  36  Or.  16,  78  Am.  St.  Rep.  754,  58  Pac. 

661. 
Game    latrB    and   interstate    commerce. 

Cited  in  Re  Davenport,  102  Fed.  544,  denying  state's  authority  to  forbid  traf- 
fic in  game  imported  from  another  state  where  it  was  lawfully  killed. 

Cited  in  footnotes  to  State  v.  Snowman,  50  L.  R.  A.  644,  which  sustains  stat- 
ute requiring  license  for  business  of  guiding  in  inland  fishing  and  forest  hunt- 
ing; Smith  V.  State,  51  L.  R.  A.  404,  which  sustains  statute  prohibiting  posses- 
sion of  quail  during  close  season;  People  v.  Buffalo  Fish  Co.  52  L.  R.  A.  803, 
which  holds  void,  act  prohibiting  possession  of  certain  fish  during  close  season. 

Presumption   from   possession   of  stolen   property. 

Cited  in  State  v.  Sally,  41  Or.  368,  70  Pac.  396,  holding  refusal  to  instruct  jury 
that  if  possession  of  property,  alleged  to  have  been  stolen,  was  credibly  explained, 
presumption  of  guilt  is  overcome,  no  error. 

47  Ir.  R.  A.  166,  SCHRODER  v.  OVERMAN,  61  Ohio  St.  1,  76  Am.  St.  Rep.  354,  55 

N.   E.    158. 
Local  assessment;  basis  of.  * 

Cited  in  Cincinnati,  L.  &  N.  R.  Co.  v.  Cincinnati,  62  Ohio  St.  482,  49  L.  R.  A. 
571,  57  N.  E.  229,  denying  right  to  assess  entire  cost  of  land  taken  for  highway 
on  remaining  land  of  same  owner;  Adams  v.  Shelbyville,  154  Ind.  477,  49  L.  R. 
A.  802,  footnote  p.  797,  77  Am,  St.  Rep.  484,  57  N.  E.  114,  sustaining  statute 
providing  for  local  assessments  by  frontage,  with  provision  for  hearing  griev- 
ances before  final  assessment;  Indianapolis  v.  Holt,  155  Ind.  240,  57  N.  E. 
966,  holding  assessment  for  street  improvements  by  front-foot  rule,  prima  facie 
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correct,  but  not  exclusive  right  to  make  assessment  according  to  benefits;  Shoe- 
maker V.  Cincinnati,  68  Ohio  St.  614,  68  N.  £.  1,  holding  assessment  for  local 
improvements  based  upon  frontage  instead  of  in  terms  according  to  benefits, 
valid. 

Cited  in  footnotes  to  Ramsey  County  v.  Robert  P.  Lewis  Co.  53  L.  R.  A.  421, 
which  sustains  annual  frontage  tax  on  land  in  front  of  which  watei-  pipe3 
laid;  Barber  Asphalt  Paving  Co.  v.  French,  54  L.  R.  A.  492,  which  sustains  pav- 
ing assessment  according  to  frontage;  King  v.  Portland,  55  L.  R.  A.  812,  which 
upholds  street  improvement  assessment,  plan  of  which  not  obviously  shown  to 
impose  burdens  in  substantial  excess  of  benefit;  Webster  v.  Fargo,  56  L.  R.  A. 
156,  which  sustains  statute  assessing  entire  cost  of  paving  on  abutters  accord- 
ing to  frontage;  Sears  v.  Street  Comrs.  62  L.  R.  A.  145,  which  authorizes  con- 
sideration of  benefit  to  abutting  property  from  newly  located  passenger  sta- 
tion in  assessing  cost  of  improving  streets  leading  thereto. 

-*-  Notice    of. 

Cited  in  footnote  to  Norfolk  v.  Young,  47  L.  R.  A.  574,  which  holds  insufficient, 
notice  of  assessment  failing  to  show  when,  where,  or  before  whom  assessment 
may  be  contested. 

—  Deelalon  of  leirlalittiire  as  to  ^benellt. 

Cited  in  footnote  to  Smith  v.  Worcester,  59  L.  R.  A.  728,  which  holds  conclu- 
sive, decision  of  legislature  that  land  owners  within  assessment  district  are  bene- 
fitted by  sewer. 

— —  Recoverx  of  money  paid  for* 

Cited  in  footnote  to  Rogers  v.  St.  Paul,  47  L.  R.  A.  537,  which  denies  right  to 
recover  back  money  paid  on  assessment  for  uncompleted  street  improvement. 

-*-  Ne-w  aaseMmeiit. 

Cited  in  footnote  to  Kersten  v.  Milwaukee,  48  L.  R.  A.  831.  which  holds  injunc- 
tion against  wrongful  paving  assessment  will  not  prevent  new  assessment. 

47  L.  R,  A.  161,  O'MALEY  v.  SOUTH  BOSTON  GASLIGHT  CO.  168  Mass,  13o, 

32  S.  E.  1119. 
Asaainptloii  of  rl»k. 

Cited  in  Indiana  Natural  Gas  &  Oil  Co.  v.  O'Brien,  160  Ind.  272,  65  N.  E.  918, 
holding  that  one  driving  in  park  for  pleasure  does  not  assume  risk  of  injury  from 
falling  of  temporary  bridge  over  wide  ditch. 

—  By  BerTantB. 

Cited  in  Daigle  v.  Lawrence  Mfg.  Co.  159  Mass.  379,  34  N.  E.  458,  holding  that 
employee  assumes  risk  of  injury  while  removing  waste  from  inside  of  cylinder; 
Kleinest  v.  Kunhardt,  160  Mass.  231,  35  N.  E.  458,  holding  servant  cannot  recover 
for  injuries  due  to  catching  hand  in  pulley  to  prevent  falling  on  soapy  floor,  if 
conditions  same  when  employment  began;  Kanz  v.  Page,  168  Mass.  218,  46  N.  E. 
620,  denying  liability  to  employee  injured  by  piece  of  iron  falling  from  ceiling 
in  engine  room,  where  he  was  sent  by  superintendent  to  clear  out  rubbish  after 
explosion  of  fly  wheel;  Murch  v.  Thomas  Wilson's  Sons  &  Co.  168  Mass.  411,  47 
N.  E.  HI,  denying  ship  owner's  liability  to  employee  for  injuries  caused  by 
rolling  from  lounge  in  boat  against  hot  stove  while  asleep;  French  v.  Columbia 
Spinning  Co.  169  Mass.  534,  48  N.  E.  269,  denying  company's  liability  to  serv- 
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ant  injured  by  inadvertently  stepping  too  near  end  of  running  board  to  clean 
coupling  6  feet  farther  on;  Davis  v.  Forbes,  171  Mass.  555,  47  L.  K.  A.  177,  51 
N.  E.  20,  denying  employer's  liability  to  boy  of  two  years*  experience  in  rid- 
ing colts,  for  injury  resulting  from  breaking  of  stirrup  strap  which  latter  knew 
to  be  defective;  Gleason  v.  Smith,  172  Mass.  52,  51  N.  £.  460,  denying  right  of 
recovery  of  person  of  several  years'  experience,  injured  by   revolving  knife  in 
ordinary  molding  machine  in  perfect  condition;   Johansen  v.  Eastmans  Co.  44 
App.  Div.  272,  60  N.  Y.  Supp.  708,  holding  servant,  unfamiliar  with  machinery, 
does  not  assume  risk  of  injury  from  rapidly  revolving  shaft  not  protected  as  re- 
quired by  statute;  Knisley  v.  Pratt,  148  N.  Y.  379,  32  L.  R.  A.  369,  42  N.  E.  986, 
denying  employer's  liability  to  servant  who  assumed  obvious  risk  of  unguarded 
cogwheels;  Anderson  v.  C.  N.  Nelson  Lumber  Co.  67  Minn.  82,  69  N.  W.  630, 
holding  assumption  of  risk  of  injury  not  changed  by  mere  fact  that  statute  re- 
quires employer  to  guard  shingle  saws;  Dempsey  v.  Sawyer,  95  Me.  302,  49  Atl. 
1035,  holding  question  as  to  reassumption  of  risk  for  jury,  where  servant  con- 
tinues in  service  after  notifying  master  of  defective  condition  of  saw,  who  prom* 
ises  to  remedy  defects,  and  referring  particularly  to  annotation  in  47  L.  R.  A. 
J61;  Munn  v.  L.  Wolff  Mfg.  Co.  94  111.  App.  126,  denying  right  of  recovery  of 
employee  exposing  himself  to  danger  with  knowledge  of  unguarded  condition  of 
machinery;  Cudahy  Packing  Co.  v.  Marcan,  54  L.  R.  A.  261,  45  C.  C.  A.  517,  106 
Fed.  648,  holding  that  minor  of  four  weeks'  experience  in  factory  assumes  risk 
incident  to  greasy  condition  of  floor;  Green  v.  Western  American  Co.  30  Wash. 
109,  70  Pac.  310,  holding  that  minor  does  not  assume  risk  of  injury  from  caving 
in  of  walls,  where  statute  requires  operator  to  furnish  timbers  to  support  works; 
St.  Louis  Cordage  Co.  v.  Miller,  63  L.  R.  A.  563,  footnote  p.  551,  61  C.  C.  A.  491, 
.126  Fed.  509,  which  holds  defense  of  assumption  of  risk  not  limited  by  existence 
of  contributory  negligence;  Drake  v.  Auburn  City  R.  Co.  173  N.  Y.  473,  66  N. 
E.  121,  holding  that  street  car  conductor  who  has  been  over  line  about  two  hun- 
dred times  assumes  risk  of  injury  from  contact  with  tree  near  track;   Fisk  v. 
Fitchburg  R.  Co.   158  Mass.  239,  33  N.  E.  510,  denying  company's  liability  to 
employee  injured  while  descending  side  of  train,  by  contact  with  wooden  awn- 
ing without  apparent  defect;  Gleason  v.  New  York  &  N.  E.  R.  Co.  159  Mass.  69, 
34  N.  E.  79,  holding  that  railroad  employee  assumes  risk  of  injury  from  falling 
into  space  between  planking  between  rails  of  track;  Goodes  v.  Boston  &  A.  R. 
Co.  162  Mass.  289,  38  N.  E.  500,  denying  liability  for  death  of  brakeman  while 
uncoupling  cars,  by  contact  with  switch-stand  located  close  to  track;  Cassady  v. 
Boston  &  A.  R.  Co.  164  Mass.  170,  41  N.  E.  129,  denying  freight  handler's  recov- 
ery for  injuries  from  car  door  falling  upon  him,  after  he  had  swung  it  against 
roof  and  hooked  it;  Caron  v.  Boston  &  A.  R.  Co.  164  Mass.  531,  42  N.  E.  112,  hold- 
ing that  brakeman  working  in  freig^ht  yard  assumes   risk  of  dangers  incident 
to  coupling  cars;  Content  v.  New  York,  N.  H.  &  H.  R.  Co.  165  Mass.  270,  43  N. 
E.  94,  denying  liability  to  brakeman  injured  while  on  side  ladder  of  moving  car 
by  contact  with  unusually  wide  car  standing  on  side  track;  Dowd  v.  New  York, 
O.  A  W.  R.  Co.  170  N.  Y.  471,  63  N.  E.  641,  affirming  recovery  for  death  of  car 
repairer  while  working  under  car,  as  result  of  "kicking"  cars  from  main  track 
onto  siding,  and  referring  particuarly  to  annotation  in  47  L.  R.  A.  161;  Narra- 
more  v. ,  Cleveland,  C.  C.  &  St.  L.  R.  Co,  48  L.  R.  A.  76,  37  C.  C.  A.  504,  96 
Fed.  303,  holding  continuance  with  company  without  complaint,  knowing  it  has 
not  complied  with  requirement  as  to  blocking  switches,  not  constitute  assumption 
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of  risk;  Martin  v.  Chicago,  R.  I.  &  P.  R.  Co.  118  Iowa,  155,  59  L.  R.  A.  702, 
footnote  p.  698,  91  N.  W.  1034,  which  holds  risk  of  excessiire  speed  assumed  by 
brakeman  accepting  or  continuing  in  employment  with  knowledge  and  without 
complaint. 

Cited  in  footnotes  to  McGuire  v.  Bell  Teleph.  Co.  52  L.  R.  A.  437,  which  holda 
risk  of  employer's  lack  of  right  to  inspect  third  person's  poles  used,  not  as- 
sumed by  telephone  company  lineman;  Stager  v.  Troy  Laundry  Co.  53  L.  R.  A. 
459,  which  holds  risk  of  hand  passing  under  guard  rails  into  rollers  not  as- 
sumed, as  matter  of  law,  by  servant  operating  mangle  in  laundry;  Cox  v.  Ameri- 
can Agri.  Chemical  Co.  60  L.  R.  A.  629,  which  holds  risk  of  injuries  from  unknown 
dangerous  gases  not  assumed  by  sen'ant  undertaking  to  clean  drain  filled  with  de- 
caying animal  matter. 

Cited  in  note  (49  L.  R.  A.  42,  47,  49,  50)  on  contributory  negligence  in  en- 
tering or  remaining  in  employment. 

Annotation  in  47  L.  R.  A.  161,  referred  to  particularly  in  Adolff  v.  Columbia 
Pretzel  &  Baking  Co.  100  Mo.  App.  206,  73  S.  W.  321,  holding  risk  of  operating 
dangerous  machine  not  assumed  per  se  by  minor  employee  employed  for  lei^s 
dangerous  work,  by  undertaking  it  under  threat  of  discharge  unless  she  did  so. 

Employers'   liability  to  servants. 

Cited  in  footnote  to  Tarbell  v.  Rutland  R.  Co.  56  L.  R.  A.  656,  which  holds 
void,  contract  by  next  of  kin  releasing  employer  from  liability  for  future  in- 
juries to  employee. 

Cited  in  notes  (41  L.  R.  A.  123)  on  knowledge  as  element  of  employer's  lia- 
bility to  injured  servant;  (48  L.  R.  A.  763)  on  servant's  right  of  action  for  in- 
juries received  in  obeying  direct  command;  (48  L.  R.  A.  798,  808)  on  liability 
for  injuries  received  in  performance  of  duties  outside  scope  of  original  contract; 
(57  L.  R.  A.  843)  on  statutory  liability  of  employers  for  defects  in  condition  of 
their  plant. 

47  L.  R.  A.  170,  DAVIS  v.  FORBES,  171  Mass.  548,  61  N.  E.  20. 

Assamlnflr    risk    of    employment. 

Cited  in  Leazotte  v.  Boston  &  M.  R.  Co.  70  N.  H.  7,  45  Atl.  1084,  holding  that 
servant  voluntarily  continuing  in  employment  of  one  habitually  negligent  as- 
sumes risk;  Carver  v.  Minneapolis  k  St.  L.  R.  Co.  120  Iowa,  350,  94  N.  W.  862, 
holding  that  mail  carrier  does  .not  assume  risk  of  injury  from  collision  with 
mail  bag  thrown  from  passing  train  into  unaccustomed  place,  and  referring  par- 
ticularly to  annotation  in  47  L.  R.  A.  170. 

Cited  in  footnotes  to  Cudahy  Packing  Co.  v.  Marcan,  54  L.  R.  A.  258,  which 
holds  risk  of  block  on  which  minor  employee  works,  slipping  on  greasy  floor, 
assumed;  Marino  v.  Lehmaier,  61  L.  R.  A.  812,  which  holds  risk  of  employment 
not  assumed  per  se  by  child  whose  employment  is  forbidden  by  statute  because  of 
immature  age. 

Cited  in  notes  (47  L.  R,  A.  161)  on  volenti  non  fit  injuria  as  defense  to  ac- 
tions by  injured  servants;  (49  L.  R.  A.  38)  on  contributory  negligence  in  en- 
tering or  remaining  in  employment. 

Employers*   statutory  liability. 

Cited  in  note  (57  L.  R.  A.  843)  on  statutory  liability  of  employers  for  defects 
in  condition  of  their  plant. 
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UntT  or  Implied  authority  to  farnlah  medical  aid. 

Cited  in  Vorass  v.  Rosenberry,  85  111.  App.  627,  denying  parent's  liability  for 
medical  aid  furnished  adult  son. 

Cited  in  footnote  to  Spelman  v.  Gold  Coin  Min.  &  Mill.  Co.  55  L.  R.  A.  640, 
which  denies  presumption  of  general  manager's  implied  authority  to  bind  min- 
ing company  for  medical  aid  to  injured  employees. 

47  L.  R.  A.  201,  COLE  v.  UNION  CENT.  L.  INS,  CO.  22  Wash.  26,  60  Pac.  68. 
A  vent's  po'wer  to  bind  Inanrance  companx* 

Cited  in  Nixon  v.  Travellers'  Ins.  Co.  25  Wash.  259,  65  Pac.  195,  holding  agent's 
agreement  to  extend  time  of  payment  of  premium  not  binding  on  company;  Qer- 
maji  Ins.  Co.  v.  Shader  (Neb.)  60  L.  R.  A.  920,  footnote  p.  918,  93  N.  W.  972, 
which  holds  provision  against  liability  for  loss  occurring  before  premium  paid 
waived  by  receiving  premium  after  all  property  destroyed. 

Cited  in  footnotes  to  McCabe  v.  ^Etna  Ins.  Co.  47  L.  R.  A.  641,  which  sustains 
authority  of  agent  of  foreign  insurance  company  orally  to  renew  policy  issued  by 
him;  Kocher  v.  Supreme  Council  C.  B.  L.  52  L.  R.  A.  861,  which  denies  power 
of  officers  of  benefit  society  to  waive  judgment  of  assessments  for  death  benefits. 

47  L.  R.  A.  205,  FLEETWOOD  v.  READ,  21  Wash.  547,  58  Pac.  665. 
Tax    on    occapatlonsi    nniformltx    of    taxation. 

Cited  in  Stull  v.  De  Mattos,  23  Wash.  77,  51  L.  R.  A.  895,  62  Pac.  451,  sus- 
taining license  tax  of  $25  per  day  on  sales  of  merchandise  at  auction;  Lent  v. 
Portland,  42  Or.  493,  71  Pac.  645,  sustaining  ordinance  imposing  annual  Iioen>:o 
tax  of  $1  to  $15  on  attorneys;  State  v.  Clark,  30  Wash.  446,  71  Pac.  20,  holding 
exemption  of  estates  below  $10,000  from  provisions  of  inheritance  tax  law  not 
void  for  lack  of  uniformity. 

Cited  in  footnotes  to  Knisely  v.  Cotterel,  50  L.  R.  A.  87,  which  sustains  statute 
fixing  different  rates  of  license  for  retailers,  wholesalers,  and  sellers  on  board  of 
trade;  Morton  v.  Macon,  50  L.  R.  A.  485,  which  denies  power  to  subject  to  pro- 
hibitory license  tax,  business  of  loaning  money  on  household  furniture;  Harrods- 
burg  V.  Renfro,  51  L.  R.  A.  897,  which  holds,  void,  ordinance  imposing  greater  ' 
license  fee  for  sale  of  liquors  on  main  street  of  town  than  elsewhere;  Price  v. 
People,  55  L.  R.  A.  588,  which  sustains  license  fee  on  employment  agencies; 
State  V.  Garbroski,  56  L.  R.  A.  570,  which  holds  void,  statute  exempting  veterans 
from  requirement  for  peddling  license;  Com.  use  of  Titusville  v.  Clark,  57  L.  R, 
A.  348,  which  holds  void,  exemption  from  license  tax  of  contractors  and  real  estate 
dealers,  but  not  others,  whose  business  less  than  $1,000. 

ClaMi  legrlslatlon. 

Cited  in  footnote  to  People  ex  rel,  Valentine  v.  Coolidge,  50  L.  R.  A.  493,  which 
holds  void,  act  requiring  large  bond  from  merchants  selling  farm  produce.    ' 

47  L.  R.  A.  208,  STATE  ex  rel.  WEINBERG  v.  PACIFIC  BREWING  &  MALT- 
ING CO.  21  Wash.  451,  68  Pac.  584. 
Inapectlon  of  corporate  books. 

Cited  in  footnote  to  Cincinnati  Volksblatt  Co.  v.  Hoffmeister,  48  L.  R.  A.  732, 
which  holds  absolute,  stockholder's  right  to  inspect  corporate  books. 
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47  L.  R,  A.  214,  NORTH  SPRINGS  WATER  (X).  v.  TACOMA,  21  Wash.  517,  53 
Pac.  773. 

Riffht  to  use  street. 

Cited  in  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  257,  91  N.  W.  1081, 
holding  city's  grant  to  water  company  of  right  to  use  streets  beyond  statutory 
twenty- five  years  void  as  to  excess. 

Cited  in  note  (50  L.  R.  A.  146)  on  privilege  of  using  streets  as  a  contract  with- 
in constitutional  provision  against  impairing  obligations  of  contracts. 

Distinguished  in  State  ex  rel.  Spokane  &  B.  C.  Teleph.  &  Teleg.  Co.  v.  Spokane, 
24  Wash.  58,  63  Pac.  1116,  holding  refusal  of  municipality  to  grant  to  telephone 
company  same  rights  to  use  of  streets  as  had  been  granted  other  telephone  com- 
pany, not  violation  of  constitutional  provision  against  grant  of  exclusive  privi- 
leges. 

Establishment  and  resrnlatlon  of  mnnicipal  "vrater  sapply. 

Cited  in  footnote  to  Skaneateles  W^aterworks  Co.  v.  Skaneateles,  46  L.  R.  A.  687, 
which  upholds  power  of  village  establishing  own  water  works  as  against  existing 
water  company,  to  impose  rates  for  fire  protection  on  property  where  village 
•  works  not  used. 

Cited  in  note  (61  L.  R.  A.  38,  82)  on  establishment  and  regulation  of  munici- 
pal water  supply. 

47  L.  R.  A.  221,  GOLDBERG  v.  AHNAPEE  &  W.  K  CO.  105  Wis.  1,  76  Am.  St. 

Rep.  899,  80  N.  W.  920. 
Patron**  rlffht  to  sleep  In  nvaitinar  room. 

Cited  in  footnote  to  Central  R.  Co.  v.  Motes,  62  L.  R.  A.  507,  which  sustains 
regulation  against  patrons  sleeping  or  lying  down  on  benches  in  waiting  room 
while  awaiting  arrival  or  departure  of  trains. 

47  L.  R.  A.  223,  STATE  v.  HOSKINS,  109  Iowa,  656,  77  Am.  St.  Rep.  560,  80 

N.  W.  1063. 
PrlTilesred    commnnlcatlons. 

Cited  in  Nichols  v.  Eaton,  110  Iowa,  513,  47  L.  R.  A.  485,  80  Am.  St.  Rep.  319, 
81  N.  W.  792,  holding  communication  by  life  insurance  company  to  agent  con- 
cerning alleged  forgery  of  examining  physician,  privileged. 

—  Of  political  candidates. 

Cited  in  footnotes  to  Eikhoff  v.  Gilbert,  51  L.  R.  A.  451,  which  denies  privilege 
to  circular  to  voters  announcing  that  candidate  for  re-election  has  championed 
legislation  opposed  to  moral  interests  of  community;  Woflford  v.  Meeks,  55  L.  R. 
A.  214,  which  holds  libelous,  publication  imputing  to  county  officials  prostitution 
of  county  finances  by  awarding  contracts  to  persons  of  same  political  faith;  Coffin 
V.  Brown,  55  L.  R.  A.  732,  which  denies  right  to  falsely  attack  character  of  ap- 
pointee of  governor  to  prevent  latter's  re-election. 

47  L.  R,  A.  226,  SMITH  v.  FURBISH,  68  N.  H.  123,  44  Atl.  398. 
Conveyance  of  atandlna:  timber* 

Cited  in  note  (55  L.  R.  A.  533)  on  conveyance  of  title  to  standing  timber  with- 
out conveying  title  to  land. 
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Eilabllltr  tor  dammlnar  back  urate*. 

Cited  in  note  (59  L.  R.  A.  830,  834)  on  liability  foi  damming  back  water  of 
stream. 

Constmction  of  coirenants. 

Cited  in  Gill  v.  Ferrin,  71  N.  H.  424,  52  Atl.  558,  holding  taxes  which  pur- 
chaser orally  agrees  to  pay  not  within  general  covenant  of  warranty  against 
encumbrances;  First  Nat.  Bank  v.  Portsmouth  Sav.  Bank,  71  N.  H.  550,  53  Atl. 
1017,  holding  easements  created  by  mutual  covenant  not  to  change  building,  ex- 
tinguished by  subsequent  alterations  by  common  consent;  Weed  v.  Woods,  71 
N.  H.  583,  53  Atl.  1024,  holding  that  deed  reserving  premises  so  long  as  religious 
society  may  want  them  creates  determinable  fee. 

Proof  reqalred   to  alioiir   title. 

Cited  in  Currier  v.  Thompson,  70  N.  H.  261,  46  Atl.  1055,  holding  lack  of 
possession  and  absence  of  proof  of  deed  applicable  to  property,  defeat  claim  of 
title. 

47  L.  R.  A.  246,  ROCHESTER  &  K.  F.  LAND  CO.  v.  RAYMOND,  158  N.  Y.  576, 

53  N.  E.  507. 
TnuMiter  of  stoolc  mm  mMmftfng  liability  for  unpaid  •ab»crlptlom«. 

Cited  in  Beals  v.  Buffalo  Expanded  Metal  Constr.  Co.  49  App.  Div.  594,  63  N. 
Y.  Supp.  635,  holding  subscriber  not  released  from  liability  upon  unpaid  sub- 
scriptions when  corporation  insolvent,  by  assigning  agreement  to  make  advances, 
sums  to  be  repaid  upon  completion  of  certain  contracts,  and  assignee  to  assume 
obligations;  Sinclair  v.  Fuller,  158  N.  Y.  614,  53  N.  E.  510,  holding  that  stock- 
holder may  make  bona  fide  transfer  of  stock  when  not  indebted  to  corporation  or 
its  creditors;  Sigua  Iron  Co.  v.  Brown,  171  N.  Y.  501,  64  N.  E.  194,  holding  that 
transferee's  acceptance  of  stock  certificate  implies  promise  to  pay  calls  upon 
assessable  stock. 

Cited  in  footnote  to  Vermont  Marble  Co.  v.  Declez  Granite  Co.  50  L,  R.  A.  728, 
which  holds  liability  for  unpaid  subscription  not  defeated  by  transfer  of  stock 
without  transferee's  consent. 

Equitable  lien  on  bank  stock. 

Cited  in  footnote  to  Buffalo  German  Ins.  Co.  v.  Third  Nat.  Bank,  48  L.  R,  A. 
107,  which  denies  equitable  lien  on  national  bank  stock  under  by-law  in  conflict 
with  act  of  Congress. 

47  L.  R,  A.  265,  SHUTE  v.  HINMAN,  34  Or.  578,  56  Pac.  412,  68  Pac.  882. 
Rlarkt  to  follour  trust  funds. 

Applied  in  Dunham  v.  Siglin,  39  Or.  299,  64  Pac.  661,  decreeing  to  cestui  que 
trust  funds  deposited  by  deceased  trustee  in  separate  depository,  unmixed  with 
other  funds. 

Cited  in  Lincoln  v.  Morrison  (Lincoln  Sav.  Bank  &  S.  D.  Co.  v.  Morrison),  64 
Neb.  828,  57  L.  R.  A.  888,  90  N.  W.  905,  holding  cestui  que  trust  entitled  to 
profits. on  portion  of  fund  chargeable  with  trust. 

47  L.  R.  A.  267,  BIGHAM  v.  MADISON,  103  Tenn.  358,  52  S.  W.  1074. 
Reselsslon  of  contract. 

Cited  in  Zunker  v.  Kuehn,  113  Wis.  425,  88  N.  W.  005,  rescinding  contract  to 
L.  R.  A.  Au.— Vol.  IV.— 69. 
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exchange  definite  lands  of  good  "record  title"  when  one  has  record  title  to  only 
portion  of  tract. 

47  L.  R.  A.  270,  GIVAN  v.  BANK  OF  ALEXANDRIA  (Tenn.  Ch.)  62  S.  W.  923. 
Bank's  Itabilltr  for  collections. 

Cited  in  footnotes  to  Wilson  v.  Carlinville  Nat.  Bank,  52  L.  R.  A.  632,  which 
holds  failure  to  collect  check,  due  to  negligence  of  collecting  bank,  not  preclude 
recovering  amount  from  depositor  to  whom  forwarding  bank  had  given  credit 
for  amount,  where  due  care  exercised  in  selecting  collecting  bank;  Second  Nat. 
Bank  v.  Merchants'  Nat.  Bank,  55  L.  R.  A.  273,  which  holds  bank  negligent  in 
sending  note  for  collection  to  bank  whose  cashier  is  treasurer  of  corporation 
maker,  without  hearing  from  similar  note  previously  sent. 

47  L.  R.  A.  273,  NANZ  v.  CUMBERLAND  GAP  PARK  CO.  103  Tenn.  299,  76 
Am.  St.  Rep.  650,  52  S.  W.  999. 

47  L.  R.  A.  275,  ROBINSON  v.  BIERCE,  102  Tenn.  428,  62  S.  W.  992. 

Back  tax  mm  affcctlnar  nvarrantT* 

Cited  in  Bniington  v.  Barber,  63  Kan.  29,  64  Pac.  963,  holding  existence  of  tax 
deed  seven  years  old,  no  breach  of  warranty. 

47  L.  R.  A.  278,  BENNETT  v.  PULASKI  (Tenn.  Ch.)  52  S.  W.  913. 
Rcarvlatlon  of  sale  of  llqaor. 

Cited  in  footnotes  to  Newbem  v.  McCann,  50  L.  R.  A.  476,  which  holds  void, 
ordinance  against  proprietor  or  employee  entering  saloon  on  Sunday  without  per- 
mit'from  mayor  or  recorder;  State  v.  Barge,  53  L.  R.  A.  428,  which  sustains 
ordinance  against  liquor  dealer  keeping  room  for  lounging,  drinking,  or  immoral 
purposes;  Campbellsville  v.  Odewalt,  60  L.  R.  A.  723,  which  holds  void,  ordinance 
subjecting  to  fine,  possessor  of  premises  on  which  liquor  furnished  in  violation  of 
law,  although  without  his  knowledge  or  consent. 

Restrictions  on  department  stores. 

Cited  in  note  (48  L.  R.  A.  261)  on  legal  restrictions  on  department  stores. 

Rlflrkt  of  courts  to  consider  proprletr  of  statntes. 

Cited  in  footnote  to  Com.  ew  rel.  Elkin  v.  Moir,  53  L.  R.  A.  837,  which  holds 
wisdom,  propriety,  justice,  or  motive  for  passage  not  considered  in  determining 
validity  of  statute  for  government  of  cities. 

47  L.  R.  A.  282,  GALVESTON,  H.  &  S.  A.  R.  CO.  v.  ZANTZINGER,  93  Tex.  64, 

77  Am.  St.  Rep.  829,  53  S.  W.  379. 
lilabllltr  for  servant's  tortious  acts. 

Cited  in  footnote  to  Guille  v.  Campbell,  55  L.  R.  A.  Ill,  which  denies  master's 
liability  for  injury  to  bystandev  by  slipping  of  hook  from  servant's  hand  while 
pretending  to  throw  it  at  boys  playing  on  cotton  bales. 

.— .  Of  railroad  companT* 

Cited  in  Claiborne  v.  Missouri,  K.  &  T.  R.  Co.  21  Tex.  Civ.  App.  662,  67  S.  W. 
336,  holding  company  liable  for  engineer*^  putting  on  steam  suddenly,  causing 
trespasser  ^\hom  he  saw  climbing  over  tender,  to  fall  off. 
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Cited  in  footnotes  to  Dorsey  ▼.  Kansas  City,  P.  ft  6.  R.  Co.  62  L.  R.  A.  92, 
'which  holds  carrier  liable  for  death  of  trespasser  falling  under  wheels  in  escaping 
from  rocks  thrown  by  brakeman;  Enright  v.  Pittsburgh  Junction  R.  Co.  53  L.  R. 
A.  330,  which  denies  right  to  eject  or  frighten  ten-year-old  boy  from  rapidly 
moving  train;  Lynch  ▼.  Florida  C.  &  P.  R.  Co.  64  L.  R.  A.  810,  which  denies  com- 
pany's liability  for  assault  by  station  agent  as  result  of  personal  quarrel ;  Alsever 
V.  Minneapolis  ft  St.  L.  R.  Co.  56  L.  R.  A.  748,  which  sustains  liability  for  in- 
juries by  engineer  operating  blow-off  cock  to  frighten  children;  Palmisano  v.  New 
Orleans  City  R.  Co.  58  L.  R.  A.  405,  which  denies  master's  liability  for  injury  to 
boy  running  blindly  against  moving  car,  after  release  by  employee  who  had 
caught  and  lectured  him;  Southern  R.  Co.  v.  James,  63  L.  R.  A.  257,  which 
holds  master  liable  for  injury  by  night  watchman  shooting  trespasser  while  run- 
ning away  after  having  been  arrested  by  him. 

47  L.  R.  A.  284,  PHILLIPS  v.  UNIVERSITY  OF  VIRGINIA,  97  Va.  472,  34  S. 

E.  66. 
Rlsht  t«  sue  pvblle  corporation. 

Cited  in  Maia  v.  Eastern  State  Hospital,  97  Va.  509,  47  L.  R.  A.  578,  34  S.  E. 
617,  denying  public  hospital  corporation's  liability  for  injury  to  inmate  resulting 
from  manager's  negligence. 

BBforeement  of  meclianle's  lien. 

Cited  in  footnote  to  Kirchman  v.  Standard  Oil  Co.  52  L.  R.  A.  318,  which 
holds  lienor  not  estopped  to  enforce  lien  by  mistaken  statement  of  its  payment, 
without  knowledge  of  other  person's  intention  to  buy  property.    . 

47  L.  R.  A.  286,  PULLMAN'S  PALACE  CAR  CO.  v.  HUNTER,  107  Ky.  619,  54 
S.  W.  845. 

47  L.  R.  A.  287,  STOVALL  v.  McCUTCHEN  ft  CO.  107  Ky.  577,  92  Am.  St. 

Rep.  373,  54  S.  W.  969. 
Comtraets  tn  rektralmt  of  trade* 

Cited  in  footnotes  to  TUscalOosa  Ice  Mfg.  Co.  ▼.  Williams,  50  L.  R.  A.  175, 
which  holds  void,  contract  by  owner  of  ice  machine  to  abandon  manufacture  of 
ice  in  certain  town  for  five  years,  giving  other  party  monopoly  of  business; 
Steichen  v.  Fehleisen,  51  L.  R.  A.  412,  which  holds  individual  partners  not  bound 
by  firm  agreement  not  to  re-engage  in  certain  business  for  specified  period;  Pohl- 
man  v.  Dawson,  54  L.  R.  A.  913,  which  holds  agreement  on  sale  of  business  not  to 
engage  in  barber  business  in  any  manner,  violated  by  working  as  employee  in 
other  shop. 

47  L.  R.  A.  289,  TAYLOR  v.  UNION  TRACTION  CO.  184  Pa.  465,  40  AtL  16^. 
Bicycle  law;  llabilltr  to  bicyclist. 

Cited  in  Rowland  v.  Wanamaker,  20  Pa.  Co.  Ct.  622,  7  Pa.  Dist.  R.  249,  holding 
bicyclist  negligent  by  carelessly  riding  into  pole  of  wagon;  Beer  v.  Clarion  Twp. 
17  Pa.  Super.  Ct.  540,  denying  liability  to  bicyclist  carelessly  striking  guard  log, 
throwing  her  into  stream,  through  town's  failure  to  erect  guard  rails;  Richard- 
son V.  Danvers,  176  Mass.  414,  50  L.  R.  A.  127,  footnote  p.  127,  79  Am.  St.  Rep. 
320,  57  N.  E.  688,  holding  bicycle  not  within  statute  for  keeping  highways  rea- 
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sonablj  safe  for  carriages;  Des  Moines  v.  Keller,  116  Iowa,  650,  57  L.  R.  A.  243, 
footnote  p.  243,  93  Am.  St.  Rep.  268,  88  N.  VV.  827,  sustaining  ordinance  requiring 
l)icyc]ists  to  carry  lamps,  and  referring  particularly  to  annotation  in  47  L.  R.  A. 
289. 

Cited  in  footnotes  to  Foote  v.  American  Product  Co.  49  L.  R.  A.  764,  which 
holds  bicyclist  entitled  to  keep  to  right  unless  reason  for  exception  shown;  EIU3 
V.  Frazier,  53  L.  R.  A.  454,  which  holds  invalid,  imposition  of  tax  of  specified 
amount  on  all  bicycles  for  construction  of  bicycle  path;  Hagerstown  v.  Klotz,  54 
L.  R.  A.  940,  which  sustains  city's  liability  for  injury  by  bicycle  ridden  at  im- 
moderate speed  in  violation  of  ordinance;  Lee  v.  Port  Huron,  55  L.  R.  A.  308, 
which  holds  city  liable  for  injury  to  bic^'^clist  from  defective  sidewalk;  Belles  v. 
Kellner,  57  L.  R.  A.  627,  which  denies  presumption  of  negligence  from  leaving 
gentle  horse  untied  in  street,  with  driver  only  5  to  8  feet  away;  Roberts  v. 
Parker,  57  L.  R.  A.  764,  which  holds  exempt  from  levy,  bicycle  used  by  painter 
and  paper  hanger  in  earning  living;  Hendry  v.  North  Hampton,  64  L.  R.  A.  70. 
which  holds  town  liable  to  bicyclist  for  injuries  caused  by  defect  making  highway 
imsuitable  for  ordinary  travel. 

Cited  in  note  (47  L.  R.  A.  294)  on  bicycle  law. 

I 

47  L.  R.  A.  294,  JONES  v.  WILLIAMSBURG,  97  Va.  722,  34  S.  E.  883. 

Mamiclpal  liability  for  nulaance  and  injarles. 

Cited  in  Miller  v.  Newport  News,  101  Va.  436,  44  S.  E.  712,  denying  city's 
liability  for  failure  to  provide  sewers  to  carry  off  surface  water. 

Cited  in  footnotes  to  Hagerstown  v.  Klotz,  54  L.  R.  A.  940,  which  sustains 
city's  liability  for  injury  by  bicycle  ridden  at  immoderate  speed  in  violation  of 
ordinance;  Prather  v.  Spokane,  59  L.  R.  A.  346,  which  Jiolds  city  locating  turn  in 
bicycle  path  at  street  comer  within  4  feet  of  gutter  of  cross  street,  into  which 
persons  are  liable  to  ride,  liable  to  traveler  injured  by  going  over  curb  after  dark; 
l>udley  V.  Flemingsburg,  60  L.  R.  A.  575,  which  denies  city's  liability  for  injuries 
by  failure  to  prevent  coasting  in  streets. 

BleyelLit's  oar«  at  railroad  crosslaffs. 

Cited  in  footnote  to  Passman  v.  West  Jersey  ft  S.  R.  Co.  61  L.  R.  A.  609,  which 
holds  bicyclist  required  to  exercise  sanoe  care  as  pedestrian  in  crossing  railroad. 

47  L.  R.  A.  303,  RICE  ▼.  BUTLER,  160  N.  Y.  578,  73  Am.  St.  Rep.  703,  55  N.  E, 

276. 
Infaat's  rlarlit*  and  liabilities  under  contract. 

Cited  in  Pierce  v.  Lee,  36  Misc.  870,  74  N.  Y.  Supp.  926,  holding  that  infant 
may  rescind  executed  contract  by  returning  what  he  received  under  it;  Gillis  v. 
CkMxlwin,  180  Mass.  140,  91  Am.  St.  Rep.  265,  61  N.  E.  813,  sustaining  infant's 
right  to  recover  instalments  paid  vender  of  bicycle  after  forfeit  of  wheel  for 
breach  of  contract;  Peck  v.  Cain,  27  Tex.  Civ.  App.  43,  63  S,  W.  177,  holding 
married  infant  who  leased  premises  for  ten  years  not  liable  for  rent  after  his 
abandonment  thereof. 

Bicycle   lanr. 

€ited  in  note  (47  L.  R-  A.  307)  on  bicycle  law. 
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47  L.  R.  A.  308,  HOLMES  v.  PHENIX  INS.  CO.  39  C.  C.  A.  45,  98  Fed.  240. 
Oonatrnctton  of  Imaummee  pollcT* 

Cited  in  Hartford  F.  Ins.  Co.  v.  Nelson,  64  Kan.  117,  67  Pac.  440,  holding  policy- 
insuring  one  against  loss  by  wind  storms,  exempting  damage  by  hail,  not  cover 
loss  caused  by  breaking  of  windows  by  hail,  although  such  loss  would  not  have 
occurred  in  absence  of  wind  storm. 

47  L.  R.  A.  310,  HOUGHTON  v.  RICE,  174  Mass.  366,  76  Am.  St.  Rep.  351,  64^ 

N.  E.  843. 
Riarlit  of  action  for  alienation  of  linsband'a  affection. 

Cited  in  Dixon  v.  Amerman,  181  Mass.  430,  63  N.  E.  1057,  liolding  death  of 
defendant  bar  to  suit  by  wife  for  adultery  ^ith  husband;  Wolf  v.  Frank,  92  Md.. 
140,  52  L.  R.  A.  104,  footnote  p.  102,  48  Atl.  132,  sustaining  wife's  right  of  action 
for  alienation  of  husband's  affections. 

Cited  in  footnotes  to  Dietzman  v.  Mullin,  50  1j,  R.  A.  808,  and  Betser  v.  Betser^ 
52  L.  R.  A.  630,  which  sustain  wife's  right  of  action  for  alienating  her  husband's 
affections. 

47  L.  R.  A.  312,  NEVINS  v.  FITCHBURG,  174  Mass.  545,  55  N.  E.  321. 
Dntr  and  liability  of  mnnlclpmlltr  aa  to  dralnaare. 

Cited  in  Boston  Belting  Co.  v.  Boston,  183  Mass.  260,  67  N.  E.  428,  holding: 
city  liable  for  negligently  causing  pollution  of  stream  by  sewage  coming  from 
storm  overflows. 

Cited  in  note  (61  L.  R,  A.  694)  on  duty  and  liability  of  municipality  with  re- 
spect to  drainage. 

47  L.  R.  A.  314,  KNOWLTON  v.  WILLIAMS,  174  Mass.  476,  56  N.  E.  77. 

Reaffirmed  on  final  decree  in  178  Mass.  330,  59  N.  E.  812. 
Bxpense  of  parka. 

Cited  in  Re  De  Las  Casas,  178  Mass.  218,  59  N.  E.  664,  holding  incorporation^ 
of  new  town,  separating  it  from  district  liable  for  support  of  parks,  does  not. 
relieve  it  from  share  of  expense. 

Bnlldinsr  restrictions. 

Cited  in  Parker  v.  Com.  178  Mass.  203,  59  N.  E.  634,  holding  land  owners  en- 
titled to  compensation  for  restrictions  on  right  to  build  above  specified. height. 

47  L.  R.  A.  319,  Re  JANVRIN,  174  Mass.  514,  65  N.  E.  381. 
Batablfshment   and    reerulatlon    of    ^irater   sapply. 

Cited  in  note  (61  L.  R.  A.  104)  on  establishment  and  regulation  of  municipal 
water  supply. 

Jarindlctlon  of  salt  relating:  to  crater  rates. 

Cited  in  San  Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  440,  47  L.  ed.  894,. 
23  Sup.  Ct.  Rep.  571,  holding  that  so  long  as  board  of  supervisors  defends  suit 
to  have  water  rates  fixed  by  tlicm  dochired  void,  there  is  sufficient  party  respond- 
ent to  enable  court  to  consider  merits  of  controversy. 

Admissibility   of   evidence   as   to   cnstom. 

Cited  in  Campbell  v.  Dearborn,  175  Mass.  185,  55  N.  E.  10*2,  holding  evidence 
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as  to  manner  of  piling  lumber  in  other  yards  inadmissible  In  action  for  per- 
sonal injuries  from  breaking  of  board  on  pile;  Fay  v.  Harrington,  176  Mass.  275, 
57  N.  £.  369,  excluding  evidence  of  style  of  dresses  usually  worn  by  dancing 
women,  in  action  for  libel  in  publishing  statement  as  to  indecency  of  performance. 

47  L.  R.  A.  323,  SMITH  v.  POSTAL  TELEG.  CABLE  CX).  174  Mass.  676,  75 

Am.  St.  Rep.  374,  56  N.  E.  380. 
V*rtir]it  and  mental  palm  aa  elements  of  damaare. 

Cited  in  Homans  v.  Boston  Elev.  R.  Co.  180  Mass.  458,  57  L.  R.  A.  292,  91 
Am..  St.  Rep.  324,  62  N.  E.  737,  holding  carrier  liable  for  nervous  shock  to  pas- 
senger resulting  from  being  thrown  against  seat  of  car  causing  jar  to  nervous 
aystem;  Ford  v.  Schliessman,  107  Wis.  483,  83  N.  W.  761,  holding  that  fright 
unaccompanied  by  physical  injury  not  element  of  damage;  Cameron  v.  New  Eng- 
land Teleph.  k  Teleg.  Co.  182  Mass.  311,  65  N.  E.  385,  sustaining  right  of  woman 
to  recover  for  injuries  resulting  from  fall,  where  she  arose  from  chair  in  oon- 
aequence  of  fright  from  explosion. 

Cited  in  footnotes  to  Gulf,  C.  k  S.  F.  R.  Co.  v.  Hayter,  47  L..R.  A.  325,  which 
authorizes  recovery  for  physical  injury  resulting  from  fright;  Denver  k  R.  G. 
R.  Co.  V.  Roller,  49  L.  R.  A.  77,  which  holds  effects  of  nervous  shock  included  in 
^damages  for  injuries  in  railroad  collision;  Watson  v.  Dilts,  57  L.  R.  A.  559,  which 
fields  one  liable  for  frightening  woman,  causing  nervous  prostration,  by  stealthily 
•entering  her  home  in  nighttime;  Kline  v.  Kline,  58  L.  R.  A.  397,  which  sustains 
right  to  damages  for  mental  suffering  for  assault  by  pointing  gun  with  threat 
to  shoot  unless  house  abandoned;  Sanderson  v.  Northern  P.  R.  Co.  60  L.  R.  A. 
403,  which  denies  right  to  recover  for  fright  resulting  in  physical  injury,  but 
without  contemporaneous  injury,  unless  fright  proximate  result  of  legal  wrong; 
Watkins  v.  Kaolin  Mfg.  Co.  60  L.  R.  A.  617,  which  sustains  right  of  action  for 
physicaJ  injury  or  disease  from  fright  or  nervous  shock  from  negligent  acts;  Reed 
V.  >laley,  62  L.  R.  A.  900,  which  holds  that  merely  soliciting  woman  to  sexual 
intercourse  gives  her  no  right  of  action. 

IjlmbUlty  for  consequential  injuries. 

Cited  ill  note  (53  L.  R.  A.  634)  on  extent  of  trespasser's  liability  for  conse- 
quential injuries  resulting  from  trespass. 

47  U  R.  A.  325,  GULF,  C.  A  S.  F.  R.  CO.  ▼.  HAYTER,  93  Tex.  239,  77  Am.  St 

Rep.  850,  54  S.  W.  944. 
Frlarltt   or   mental    pain    as   elen«<fiit    of   damaarea. 

Cited  in  St.  Louis  S.  W.  R.  Co.  v.  Mitchell,  25  Tex.  Civ.  App.  198,  60  S.  W. 
491,  sustaining  right  to  recover  for  t^iiH..-arriage  resulting  from  fright;  Cowan 
-V.  Western  U.  Teleg.  Co.  122  Iowa,  382,  »S4  L.  R.  A.  549,  101  Am.  St.  Rep.  268, 
"98  N.  W.  281,  holding  that  mental  anguish  will  not  support  action  for  nondeliv- 
ery of  telegram;  Sanderson  v.  Northern  P.  R.  Co.  )}8  Minn.  166)  60  L.  R.  A. 
405,  footnote  p.  403,  97  Am.  St.  Rep.  509,  92  N.  W.  642,  which  denies  right  to 
recover  for  fright  resulting  in  physical  injury,  but  without  contemporaneous  in- 
jury, unless  fright  proximate  result  of  legal  wrong. 

Cited  in  footnotes  to  Smith  v.  Postal  Teleg.  Cable  Co.  47  L.  R.  A.  323,  which 
•denies  recovery  for  sickness  due  to  fright  caused  by  grossly  negligent  act  of  one 
knowing  such  result  would  follow;  Homans  v.  Boston  Elev.  R.  Co.  57  L.  K.  A. 
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292,  which  holds  carrier  liable  for  nervous  shock  to  passenger  from  jar  to  ner- 
vous system,  accompanying  blow;  Watson  v.  Dilts,  57  L.  R.  A.  559,  which  holds 
one  liable  for  frightening  woman,  causing  nervous  prostration,  by  stealthily 
entering  her  home  in  nighttime;  Kline  v.  Kline,  58  L.  R.  A.  397,  which  sustains 
right  to  damages  for  mental  suffering  for  assault  by  pointing  gun  with  threat 
to  shoot  unless  house  abandoned;  Watkins  v.  Kaolin  Mfg.  Co.  60  L.  R.  A.  617, 
which  sustains  right  of  action  for  physical  injury  or  disease  from  fright  or  ner- 
vous shock  from  negligent  acts;  Reed  v.  Maley,  62  L.  R.  A.  900,  which  holds  that 
merely  soliciting  woman  to  sexual  intercourse  gives  her  no  right  of  action. 

47  L.  R,  A.  326,  BULLOCK  v.  SPROWLS,  93  Tex.  188,  77  Am.  St.  Rep.  849, 

54  S.  W.  661. 
A-voldlna:  con're ranee  by  lunatic. 

Cited  in  Williams  v.  Sapieha,  94  Tex.  436,  61  S.  W.  115,  holding  lunatic  not 
required  to  restore  consideration  before  livoiding  conveyance,  unless  money  on 
hand  or  spent  for  necessaries. 

47  L.  R.  A.  329,  AUTEN  v.  MANISTEE  NAT.  BANK,  67  Ark.  243,  54  S.  W.  337. 
IVotlee  of  dislionor  of  negotiable  paper. 

Cited  in  footnotes  to  Williams  v.  Parks,  56  L.  R.  A.  759,  which  sustains  no- 
tary's liability  on  bond  for  neglecting  to  give  notice  of  dishonor;  Oakley  r.  Carr, 
■60  L.  R.  A.  431,  which  holds  notice  of  dishonor  sufficient  if  sent  to  last  indorser, 
vrho  is  agent  for  collection  only,  by  first  mail  of  day  following  dishonor. 

Cited  in  note  (61  L.  R.  A.  901)  as  to  whom  should  notice  of  protest  or  nonpay- 
ment be  given  after  appointment  of  receiver,  assignee,  or  other  representative  of 
Insolvent. 

47  L.  R.  A.  334,  STANTON  v.  SINGLETON,  126  Cal.  657,  59  Pac.  146. 
Speelflo  performance  of  contract. 

Cited  in  O'Brien  v.  Perry,  130  Cal.  530,  62  Pac.  927,  holding  that  contract  by 
father  to  give  house  for  life  and  part  of  estate  by  will  to  daughter,  in  considera- 
tion of  support  and  care  of  father,  not  specifically  enforceable  by  either;  Moore 
V.  Tuohy,  142  Cal.  347,  75  Pac.  896,  denying  specific  performance  of  contract  to 
convey  land,  where  plaintiff  was  bound  to  do  many  acts  before  he  could  demand 
performance,  and  such  acts  have  become  impossible  of  performance. 

Cited  in  footnote  to  Bomer  Bros.  v.  Canady,  55  L.  R.  A.  328,  which  denies 
specific  performance  of  indefinite  contract  to  purchase  standing  timber  on  four- 
teen different  tracts  in  two  counties,  scattered  over  5,000  acres. 

47  L.  R.  A,  338,  JOHNSON  v.  GOODYEAR  MIN.  CO.  127  Cal.  4,  78  Am.  St. 

Rep.  17,  59  Pac.  304. 
Beneflta   In   assesslnar   damaires   In   eminent   domain   prooeedlngrs. 

Cited  in  Beveridge  v.  Lewis,  137  Cal.  631,  59  L.  R.  A.  584,  92  Am.  St.  Rep.  138, 
d7  Pac.  1040  (dissenting  opinion),  majority  holding  that  general  benefit  to  land 
not  taken  cannot  be  set  off  against  damages  for  taking  property  for  railroad 
right  of  way. 


1096        L.  R  A.  OASES  AS  AUTHORITIES.  [47  L.  R.  A. 

47  L.  R.  A.  345,  HUDSON  y.  WILBER,  114  Mich.  116,  68  Am.  St.  Rep.  465,  7± 

N.  W.  162. 
Garnishment  •f  recelTer. 

Cited  in  Van  Bianchi  v.  Wayne  Circuit  Judge,  124  Mich.  462,  83  N.  W.  26> 
and  Campau  v.  Detroit  Driving  Club,  130  Mich.  425,  90  N.  W.  49,  holding  receiv- 
ers subject  to  garnishment  proceedings  by  leave  of  court. 

dnrmtsliment  of  nnliqvldated   elalm*. 

Cited  in  note  (59  L.  R.  A.  387,  391)  on  garnishment  of  unliquidated  claims. 

47  L.  R.  A.  366,  HENDERSON  v.  HEYWARD,  109  Ga.  373,  77  Am.  St.  Rep. 

384,  34  S.  E.  590. 
City's  ponver  to  enaraare  in  llqnor  bnalnemi. 

Cited  in  Barnesville  v.  Murphey,  113  Ga.  781,  39  S.  E.  413,  raising,  without 
deciding,  question  as  to  right  to  enjoin  city  against  paying  bills  for  liquor  fur- 
nished dispensary. 

Ordinance  against  nvork  on  Cbrlatmas. 

Cited  in  Watson  v.  Tliomson,  116  Ga.  548,  59  L.  R.  A.  603,  94  Am.  St.  Rep. 
137,  42  S.  E.  747,  holding  that  city  cannot,  under  general  welfare  clause  in  char- 
ter, prohibit  one  from  running  store  on  Christmas  day. 

47  L.  R.  A.  369,  STATE  v.  HAUN,  61  Kan.  146,  59  Pac.  340. 
Statutes  'Tlolatlnar  rlflrht  of  equal   prl-vlleare*. 

Cited  in  State  ex  rel.  Zillmer  v.  Kreutzberg,  114  Wis.  543,  58  L.  R.  A.  754, 
91  Am.  Si.  Rep.  934,  90  N.  W.  1098,  holding  act  forbidding  discharge  of  employee 
for  membership  in  labor  organization,  void;  State  v.  Garbroski,  111  Iowa,  499, 
56  L.  R.  A.  572,  82  Am.  St.  Rep.  524,  82  N.  W.  959,  declaring  unconstitutional, 
statute  exempting  Union  soldiers  from  payment  of  peddler's  tax;  Cotting  v. 
Kansas  City  Stock  Yards  Co.  (Cotting  v.  Godard),  183  U.  S.  108,  46  L.  ed.  108, 
22  Sup.  Ct.  Rep.  30,  holding  act  regulating  certain  stock  yards,  void;  State  v. 
Mitchell,  97  Me.  73,  94  Am.  St.  Rep.  481,  53  Atl.  887,  holding  statute  exempting 
from  payment  of  peddler's  license  tax,  those  who  own  and  pay  taxes  on  $25 
worth  of  stock  in  trade,  void  as  arbitrary  discrimination;  Rosin  v.  Lidgerwood 
Mfg.  Co.  89  App.  Div.  255,  86  N.  Y.  Supp.  49,  holding  statute  requiring  em- 

■ 

ployee  to  serve  employer's  liability  notice  as  condition  of  bringing  common-law 
action  for  personal  injuries,  void  as  depriving  one  of  equal  protection  of  law. 

Cited  in  footnotes  to  Harbison  v.  Knoxville  Iron  Co.  56  L.  R.  A.  316,  which 
sustains  requirement  of  redemption  on  demand,  of  store  orders,  etc.,  given  for 
wages;  Dixon  v.  Poe,  60  L.  R.  A.  308,  which  holds  void,  act  requiring  redemp- 
tion in  money  of  checks  issued  in  payment  of  wages. 

47  L.  R.  A.  380,  Re  DALTON,  61  Kan.  257,  59  Pac.  336. 

statutory  limitations   of  hours  of  labor  and   control   of  'wases* 

Followed  in  Atkin  v.  Kansas,  191  U.  S.  221,  48  L.  ed..l57,  24  Sup.  Ct.  Rep. 
124,  Affirming  64  Kan.  175,  97  Am.  St.  Rep.  343,  67  Pac.  519,  holding  contractor 
permitting  employees  to  work  more  than  eight  hours  a  day  on  street  paving  con- 
tract liable  to  penalty. 

Cited  in  State  v.  Wilson,  65  Kan.  238,  69  Pac.   172,  holding  one  requiring 
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laborer  to  work  more  than  eight  hours  a  day  in  erection  of  school  building  liable- 
to  penalty.  People  em  rel  Rodgers  v.  Coler,  166  N.  Y.  32,  52  L.  R.  A.  827,  foot- 
note p.  814,  82  Am.  St.  Rep.  605,  59  N.  E.  716  (dissenting  opinion),  majority 
denying  power  of  legislature  to  fix  compensation  which  city  must  pay  for  labor^ 
Cited  in  footnotes  to  Fiske  v.  People,  62  L.  R.  A.  291,  which  holds  void,  re- 
striction of  hours  of  labor  on  city  contracts  to  eight  hours  per  day;  Cleveland 
V.  Clements  Bros.  Constr.  Co.  59  L.  R.  A.  775,  which  holds  void,  act  limiting 
to  eight  hours  a  day  work  of  laborers  on  public  contract;  Street  v.  Varney  Elec- 
trical Supply  Co.  61  L.  R.  A.  154,  which  denies  power  of  legislature  to  compel 
city  to  pay  more  for  common  labor  on  public  improvements  than  its  worth  in 
market;  Re  Ten-Hour-Law,*  61  L.  R.  A.  612,  which  sustains  limitation  to  ten: 
hours  a  day  of  work  of  street  railway  employees. 

47  L.  R.  A.  383,  FARLEY  v.  LA  VARY,  107  Ky.  623,  54  S.  W.  840. 

47  L.  R.  A.  385,  LEWIS  v.  TAPMAN,  90  Md.  294,  45  Atl.  459. 
Statute  of  frauds. 

Disapproved  jn  effect  in  Barge  v.  Haslam,  63  Neb.  300,  88  N.  W.  516,  holding 
mutual  promises  to  marry  to  be  within  inhibition  of  provisions  of  statute  of 
frauds. 

47   L.  R.  A.  391,  KELLER  v.  ST.  LOUIS,  152  Mo.  596,  54  S.  W.  438. 
LilabllltT   for  support   of   cblld   after    divorce. 

Cited  in  Meyers  v.  Meyers,  91  Mo.  App.  155,  holding  that  decree  awarding 
minor  children  to  wife,  with  no  provision  for  support,  gives  father  right  to  their 
earnings  and  binds  him  for  their  support. 

Child's   rlarht   to   sue   nvben   parent   living. 

Cited  in  Poor  v.  Watson,  92  Mo.  App.  101,  denying  minor  child's  right  of  ac- 
tion for  father's  death  by  negligence,  when  mother  survives. 

47  L.  R.  A.  393,  STATE,  ex  rel  McCAFFERY  v.  ALOE,  152  Mo.  466,  54  S.  W* 

494. 
Validity  of  lavr  not  admitted  by  demurrer. 

Cited  in  State  em  rel.  Hawes  v.  Wi throw,  154  Mo.  402,  55  S.  W.  460,  holding 
constitutionality  of  law  not  admitted  by  demurrer. 

Probibltlon    aarainst    illegal    proceed  I  ngrn. 

Cited  in  School  Dist.  No.  6  v.  Burris,  84  Mo.  App.  663,  awarding  writ  of  pro- 
hibition restraining  board  of  arbitration  from  determining  appeal  in  proceedings^ 
for  formation  of  new  school  district  before  annual  vote;  State  ex  rel,  Schonhorst 
V.  Cline,  85  Mo.  App.  633,  awarding  writ  prohibiting  entry  of  judgment  upon 
verdict  illegally  directed  by  justice  of  the  pence;  Arnold  v.  Henry,  155  Mo.  53,. 
78  Am.  St.  Rep,  556,  56  S.  W.  1089,  granting  writ  of  prohibition  to  prevent  circuit 
court  from  issuing  injunction  to  determine  election  commissioner's  title  to  office; 
State  ex  rel.  Folk  v.  Talty,  166  Mo.  555,  66  S.  W.  361,  granting  writ  against 
circuit  court's  enforcing  order  that  circuit  attorney  exhibit  infornKition  requir- 
ing member  of  house  of  delegates  to  show  his  right  to  office ;  People  ex  rel.  .Alex- 
ander V.  District  Court,  29  Colo.  189,  68  Pac.  242,  granling  prohibition  ag.inat 
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district  court  proceeding  to  enjoin  assessment  for  taxation  of  certain  property 
hj  state  bojird  of  assessors;  People  ew  rel,  Hinckley  t.  District  Court,  29  Colo. 
282,  93  Am.  St. -Rep.  61,  68  Pac.  224,  granting  writ  against  district  court  pro- 
ceeding to  enjoin*  board  of  county  commissioners  from  recognizing  and  seating; 
new  member  holding  certificate  of  election. 

Cited  in  note  (51  L.  R.  A.  46,  60,  107,  109)  on  superintending  control  and  su- 
pervisory jurisdiction  of  superior  over  inferior  or  subordinate  tribunal. 

Injunction    to   protect    polltlcnl   rlgrlit*  nnd   propertr* 

Followed  in  State  ex  rel.  Hawes  v.  Withrow,  154  Mo.  403,  55  S.  W.  460,  deny 
ing  court  of  chancery's  jurisdiction  to  test  police  commissioner's  right  to  officv 
on  ground  of  illegality  of  law  under  which  appointed;  State  ex  rel.  McCafTery  v. 
Eggers,  152  Mo.  486,  54  S.  W.  498,  denying  jurisdiction  to  grant  injunetioii 
against  appointee's  taking  office,  upon  mere  allegation  of  unconstitutionality  of 
law  under  which  he  was  appointed;  State  ex  rel.  Kenamore  v.  Wood,  155  Mo.  445. 
48  L.  R.  A.  599,  56  S.  W.  474,  holding  that  injunction  against  enforcement  of 
statute  requiring  inspection  of  beer  will  not  be  granted  on  ground  of  unconsti- 
tutionality of  such  statute;  Schubach  v.  McDonald,  179  Mo.  186,  65  L.  R.  A. 
143,  101  Am.  St.  Rep.  452,  78  S.  W.  1020,  sustaining  equity  jurisdiction  to  enjoin 
ticket  brokers  from  disposing  of  tickets  which  they  have  purchaaed  with  notice 
of  their  nontransferability. 

Cited  in  footnote  to  Weaver  v.  Toney,  50  L.  R.  A.  105,  which  denies  right  to 
enforce  in  equity  right  to  have  inspector  of  certain  party  at  polls. 

Claa*   learlalntlon. 

Cited  in  State  v.  Cantwell,  179  Mo.  261,  78  S.  W.  569,  austaining  statutory 
prohibition  against  working  of  miners  more  than  eight  hours  a  day;  Ex  part0 
Loving,  178  Mo.  203,  77  S.  W.  508,  sustaining  act  to  regulate  treatment  of  neg- 
lected and  delinquent  children  in  certain  counties. 

Reatrictlona  mm  to  remedtca. 

Cited  in  State  ex  rel.  Hamilton  v.  Guinotte,  156  Mo.  528,  50  L.  R.  A.  795,  57 
S.  W.  281,  holding  existence  of  remedy  by  appeal  not  sufficient  to  bar  certiorari 
to  review  order  revoking  letters  of  administration. 


47  L.  K  A.  400,  NOYES  v.  ROSS,  23  Mont.  425,  75  Am.  St.  Rep.  543,  69  Pac 

367. 
Chattel    mortirnare   s^^lnit   mortirnaror   po'vrer   of   anle. 

Distinguished  in  Stevens  v.  Curran,  28  Mont.  372,  72  Pac.  753,  declaring  chat- 
tel mortgage  void  which  permits  mortgagor  to  retain  possession  and  sell  goods, 
with  no  provision  for  accounting  to  mortgagee. 


Pnyntent    of    partner's   IndlTldnnl    debt*. 

Cited  in  footnote  to  Kincaid  v.  National  Wall  Paper  Co.  54  L.  R.  A.  412, 
which  sustains  right  of  partners  to  appropriate  with  other  partners'  consent, 
interest  in  firm  to  pay  individual,  in  preference  to  firm,  debts. 

47  L.  R.  A.  409,  BROWN  v.  SOUTHERN  P.  CO.  36  Or.  128,  78  Am.  St  Ren. 
761,  58  Pac.  1104. 
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47  L.  R-  A.  413,  FIRST  NAT.  BANK  v.  McGUIRE,  12  S.  D.  226,  76  Am.  St.  Rep. 

698,  80  N.  W.  1074. 
I>l«avi»llllcatloii  of  Judare* 

Followed  without  discussion  in  First  Nat.  Bank  y.  Keenan,  12  S.  D.  241,  80 
:N.  W.  1135. 

Cited  in  Be  Taber,  13  S.  D.  71,  82  N.  W.  398,  holding  acts  of  judge  in  admin- 
istration proceedings  in  which  son  is  attorney,  employed  on  contingent  fee,  void- 
Able;  First  Nat.  Bank  v.  McCarthy,  13  S.  D.  365,  83  N.  W.  423,  holding  judge 
disqualified  to  try  action  to  foreclose  mortgage  by  bank  in  which  'his  wife  is 
stockholder;  State  ex  rel.  Bullion  &  Exchange  Bank  v.  Mack,  26  Nev.  442,  69 
Pac  862,  holding  judge  who  is  stockholder  in  corporation  disqualified  to  pass  on 
claim  against  insolvent  estate. 

Cited  in  footnote  to  State  ew  rel.  Perez  v.  Wall,  49  L.  R.  A.  548,  which  holds 
Judge  disqualified  in  suit  by  sister  of  father-in-law. 

47  L.  R.  A.  416,  SMITH  v.  JACKSON,  103  Tenn.  673,  64  S.  W.  981. 
"Wb*  mre  eniraared  In  Interstate   comn&eree* 

Cited  in  footnotes  to  Williams  v.  Fears,  50  L.  R.  A.  685,  which  sustains  lioenso 
tax  on  emigrant  agent;  Racine  Iron  Co.  v.  McCommons,  51  L.  R.  A.  134,  which 
holds  traveling  agent  taking  orders  and  distributing  contents  of  original  package 
among  customers  not  engaged  in  interstate  commerce;  Croy  v.  Epperson,  51  L. 
R.  A.  254,  which  holds  one  taking  orders  in  own  name  for  articles  manufacturer! 
in  other  state,  and  delivering  separate  articles  to  customers,  not  engaged  in  in- 
terstate commerce;  French  v.  State,  52  L.  R.  A.  160,  which  holds  agent  of  non^ 
resident  company  selling  organ  taken  with  him,  or  taking  orders  for  others  tf' 
be  delivered  by  him,  engaged  in  interstate  commerce;  State  v.  Willingham,  52 
Li.  R.  a.  198,  which  holds  interstate  commerce,  delivery  of  portraits  and  frame.-* 
by  agent  previously  taking  order  for  nonresident  manufacturer. 

47  L,  R.  A.  417,  GALUSHA  v.  SHERMAN,  105  Wis.  263,  81  N.  W.  495. 
"Wbat   constltnte*   dnress. 

Cited  in  Rochester  Mach  Tool  Works  v.  Weiss,  108  Wis.  547,  84  N.  W.  866,  hold- 
ing court  warranted  in  taking  issue  of  duress  from  jury,  where  account  stated 
signed  under  charge  of  grand  larceny  and  threat  of  prosecution;  Batavian  Bank 
v.  North,  114  Wis.  646,  90  N.  W.  1016,  holding  communication  of  intention  to 
«ue  in  case  of  failure  to  effect  settlement,  not  constitute  duress. 

ReeoTery   of   money   paid    nnder    dwe»s. 

Cited  in  footnote  to  First  Nat.  Bank  v.  Sargent,  59  L.  R.  A.  296,  which  sus- 
tains right  to  recover  back  money  paid  under  duress. 

*minsfer   nvltbont   consideration. 

Cited  in  First  Nat.  Bank  v.  Henry,  156  Ind,  11,  58  N.  E.  1057,  holding  transfer 
before  maturity  of  note  and  mortgage  to  secure  advances,  without  consideration.  . 

47  L.  R.  A.  427,  HOFFMAN  v.  MAFFIOLI,  104  Wis.  630,  80  N.  W.  1032. 
Indeflnltene««  and  lack  of  mntnallty  a»  aflectins  contracts. 

Cited  in  Teipel  v.  Meyer,  106  Wis.  43,  81  N.  W.  982,  holding  not  enforceable,  con- 
tract to  sell  beer  of  certain  brands  which  party  should  order;  Brittingham  &  H. 
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Lumber  Co.  v.  Manson,  108  Wis.  230,  84  N.  W.  183,  holding  contract  for  tim- 
ber to  be  cut,  logged,  and  removed  from  certain  tract,  estimated  of  certain  qual- 
ity, sufficiently  definite;  Woodward  v.  Smith,  109  Wis.  610,  86  N.  W.  424,  hold- 
ing contract  with  drillers  to  drill  till  flowing  well  obtained  or  ordered  to  quit, 
at  fixed  price  per  foot,  not  void  for  lack  of  mutuality;  Burgess  Sulphite  Fibre  Co. 
V.  Broomfield,  180  Mass.  287,  62  N.  £.  367,  holding  that  agreement  to  buy  all  iron 
one  may  desire  to  sell,  both  cast  and  wrought,  constitutes  binding  contract; 
Cold  Blast  Transp.  Co.  v.  Kansas  City  Bolt  &  Nut  Co.  67  L.  R.  A.  699,  footnote  p- 
696,  62  C.'C.  A.  29,  114  Fed.  81,  holding  accepted  offer  to  deliver  at  specified 
prices  during  specified  period,  articles  in  such  quantities  as  acceptor  may 
desire,  void;  Excelsior  Wrapper  Co.  v.  Messinger,  116  Wis.  556,  93  X.  W.  459, 
holding  contract  to  furnish  "what  roll  rag  paper  ( same  as  has  been  furnished  dur- 
ing last  twelve  months)"  at  certain  price,  F.  O.  B.  and  certain  place  during  speci- 
fied time,  to  be  taken  as  or^lered,  not  Void  for  lack  of  mutuality;  Higbie  v.  Rust^ 
112  111.  App.  221,  holding  contract  to  buy  what  jelly  pails  party  may  want,  void 
for  lack  of  mutuality,  although  price  fixed. 

Cited  in  footnotes  to  Hickey  v.  O'Brien,  49  L.  R.  A.  694,  which  sustains  con- 
tract by  sellers  of  ice  to  purchase  all  ice  necessary  to  carry  on  business  for  five 
years;  Loudenback  Fertilizer  Co.  v.  Tennessee  Phosphate  Co.  61  L.  R.  A.  402, 
which  sustains  contract  for  purchase  of  entire  consumption  for  term  of  years 
of  phosphate  rock  in  manufacturing  fertilizer,  estimated  at  specified  amount,  with 
right  to  demand  double  of  such  estimate. 

47  L.  R.  A.  433,  FIELD  v.  SIEGEL,  99  Wis.  606,  76  N.  W.  397. 
ActlonarUe  fraud. 

Cited  in  Hubbard  v.  McLean,  116  Wis.  16,  90  N.  W.  1077,  holding  attorney 
liable  for  false  representation  as  to  legal  effect  of  execution  of  notes  and  mort- 
gage. 

Fraad   as   defense* 

Cited  in  Milwaukee  Brick  &  Cement  Co.  v.  Schoknecht,  108  Wis.  466,  84  N.  W. 
838,  holding  statement  of  corporation's  intention  to  build  plants,  made  to  induce 
subscription  to  stock,  no  defense  to  action  on  subscription  contract. 

Remedies  of  creditor. 

Cited  in  footnote  to  Bigby  v.  Wamock,  57  L.  R.  A.  764,  which  holds  wife  per- 
sonally liable  to  husband's  creditor  for  amount  of  loan  to  her,  secured  by  prop- 
erty fraudulently  conveyed  to  her  by  her  husband. 

47  L.  R.  A.  441,  ADAMS  v.  BELOIT,  105  Wis.  363,  81  N.  W.  869. 
Adoption    of   sreneral   statute   by   amendment    to   elkarter. 

Cited  in  State  ex  rel.  Boycott  v.  La  Crosse,  107  Wis.  658,  84  N.  W.  242  (dis- 
tinguished in  dissenting  opinion),  holding  amendment  of  city  charter  by  adopt- 
ing portion  of  general  charter  law  and  omitting  material  portions  relating  to  street 
improvement,  fatal;  Oshkosh  Waterworks  Co.  v.  Oshkosh,  109  Wis.  227,  95  Am. 
St.  Rep.  870,  85  N.  W.  376,  holding  amendment  of  city  charter  providing  no 
claim  shall  be  sued  before  disallowance  by  council  does  not  impair  contract  by 
(hanging  remedy;  Davey  v.  Janesville,  111  Wis,  635,  87  N.  W.  813,  holding  court 
bound  to  notice  provision  as  to  amendment  of  city  charter  by  adoption  of  general 
laws  by  ordinance. 
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^Validity    of    apecial    lesrlalatlon. 

Cited  in  Wagner  v.  Milwaukee  County,  112  Wis.  607,  88  N.  W.  577,  holding 
■act  authorizing  issue  of  bonds  to  construct  viaducts  void  because  only  one  county 
has  sufficient  assessed  valuation  to  raise  necessary  sum;  Battles  v.  Doll,  113  W^is. 
361,  89  N.  W.  187,  holding  act  authorizing  taxation  by  counties  to  aid  towns  in 
building  bridges  not  invalid  because  exempting  municipal  corporations  maintaining 
its  own  bridges. 

^Miessiiient   for  local   improTemeiits. 

Cited  in  footnote  to  Re  Orkney  Street,  48  L.  R,  A.  274,  which  denies  right  to 
assess  property  abutting  on  cul  de  sac  for  extension  converting  same  into  open 
«treet. 

47  L.  R.  A.  450,  UNITED  FIREMEN'S  INS.  CO.  v.  THOMAS,  27  C.  C.  A.  42, 
34  C.  C.  A.  240,  53  U.  S.  App.  517,  82  Fed.  406,  92  Fed.  127. 

^S«nt'>  antliority   to  bind  company* 

Cited  in  Modern  Woodmen  v.  Tevis,  64  C.  C.  A.  297,  117  Fed.  373,  holding  bene- 
ficial association  not  bound  by  agent's  failure  to  require  delinquent  members  to 
furnish  warranty  of  good  health,  aecording  to  by-laws,  nor  by  his  extending  time 
ior  payments. 

^Wlat  conatitatea  Tval'rer. 

Cited  in  Rice  v.  Fidelity  &  D.  Co.  43  C.  C.  A.  278,  103  Fed.  435,  holding  re- 
•ceipt  by  obligor  in  bond,  of  check  signed  by  agent  of  obligees  without  countersig- 
nature of  bookkeeper,  insufficient  to  prove  obligor's  waiver  of  right  to  enforce  con- 
tract requiring  bookkeeper's  signature;  Burnham  v.  Interstate  Casualty  Co.  117 
Mich.  153,  75  N.  W.  445  (dissenting  opinion),  majority  holding  company  waived 
l>Teach  of  warranty  in  policy  by  furnishing  blanks  for  proofs  of  death,  without 
disclosing  defense  and  permitting  beneficiary  to  incur  expense  in  preparing  re- 
port. 

Proof  of  'vral'ver. 

Cited  in  Liverpool,  L.  &  G.  Ins.  Co.  v.  T.  M.  Richardson  Lumber  Co.  11  Okla. 
-624,  69  Pac.  938,  holding  that  insured  must  show  company's  ratification  of  agent's 
waiver  of  clear  space  clause  in  policy  covering  lumber;  Northern  Assur.  Co.  v. 
CJrand  View  Bldg.  Asso.  183  U.  S.  340,  46  L.  ed.  227,  22  Sup.  Ct.  Rep.  133,  Revers- 
ing 41  C.  C.  A.  212,  101  Fed.  82,  holding  that  agent's  authority  from  company  to 
waive  forfeiture  for  other  insurance  must  be  shown  to  recover  on  policy. 

Airent  for   Inaarer  or  Insared. 

Cited  in  Mannheim  Ins.  Co.  v.  Hollander,  112  Fed.  551,  holding  insurance  brok- 
ers agents  of  company  &s  to  collection  of  premiums,  and  of  assured  as  to  issuance 
of  policy. 

47  L.  R.  A.  459,  ROBERTSON  v.  BLAINE  COUNTY,  32  C.  C.  A.  512,  61  U.  S. 
App.  242,  90  Fed.  63. 

Coanty'a  rlffbt  to  plead  atatate  of  limitations. 

Cited  in  Greer  County  v.  Clarke  &  Courts,  12  Okla.  217,  70  Pac.  206,  holding 
that  county  cannot  plead  statute  of  limitations  to  action  to  enforce  obligation 
payable  for  particular  fund,  without  first  showing  such  fund  has  been  provided. 
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47  L.  R.  A.  466,  Re  WARD,  127  Cal.  489,  59  Pac  894. 

47  L.  R.  A.  467,  GRUNDEL  v.  UNION  IRON  WORKS,  127  Cal.  438,  78  Am.  St. 
Rep.  75,  59  Pac.  826. 

47  li.  R.  A.  469,  BLAIR  v.  OSTRANDER,  109  Iowa,  204,  77  Am.  St  Rep.  532,  80> 

N.  W.  330. 
Carlnir    defect    In    strntate    bT   enactment    of    another. 

Cited  in  Ferry  v.  Campbell,  110  Iowa,  300,  50  L.  R.  A.  97,  81  N.  W.  604,  sus- 
taining retroactive  amendment  curing  defect  in  collateral  inheritance  tax  law  by 
making  provision  for  notice  of  proceedings  to  fix  amount. 

47  L.  R.  A.  480,  WALROD  v.  WEBSTER  COUNTY,  110  Iowa,  349,  81  N.  W.  598. 
Proximate  eanae  of  Injary. 

Cited  in  Harvey  v.  Clarinda,  111  Iowa,  532,  82  N.  W.  994,  holding  absence  of 
railings  upon  approach  to  bridge,  not  fright  of  horse,  proximate  cause  of  injury;. 
Parmenter  v.  Marion,  113  Iowa,  304,  85  N.  W.  90,  holding  platform  wrongfully 
maintained  in  street,  from  which  bale  of  hay  fell  upon  pedestrian,  not  proximate 
cause  of  injury;  Overhouser  v.  American  Cereal  Co.  118  Iowa,  422,  92  N.  W.  74,. 
holding  city  liable  for  death  of  bicyclist  where  it  would  not  have  occurred  but 
for  small  stones  scattered  in  street;  Pautz  v.  Plankington  Packing  Co.  118  Wis.  50,. 
94  N.  W.  654,  holding  defective  condition  of  wooden  wheel  by  which  power  ap- 
plied to  iron  wheed  used  in  packing  house  to  lift  animals,  proximate  cause  of 
injury  resulting  from  breaking  of  iron  wheel. 

Cited  in  footnote  to  Missouri  P.  R.  Co.  v.  Columbia,  58  L.  R.  A.  399,  which  holda 
placing  on  platform  of  heavy  doors,  which  are  blown  on  track  by  severe  gale,  not 
proximate  cause  of  derailment  of  engine. 

Ijlablllty  aa  affected  by  tklrd  party's  neffliffenee. 

Cited  in  footnotes  to  Griffin  v.  Jackson  Light  ft  P.  Co.  55  L.  R.  A.  318,  whick 
denies  electric  light  company's  liability  for  injury  to  stranger  attempting  to  use- 
defectively  insulated  movable  light  which  storekeeper  has  continued  to  use; 
Louisville  k  £.  Mail  Co.  v.  Barnes,  64  L.  R.  A.  574,  which  holds  that  negligence 
of  steamer  company  does  not  prevent  recovery  for  death  of  passenger  by  drown- 
ing while  attempting  to  disembark,  from  other  steamboat  company  whose  n^li- 
gence  was  also  responsible  for  his  death. 

Liability  for  fallnre  to  bnlld  ralllnffs. 

Cited  in  Eginoire  v.  Union  County,  112  Iowa,  561,  84  N.  W.  758,  holding  county^ 
liable  for  failure  to  protect  approach  to  bridge. 

Inatractlona  to  Jnry. 

Cited  in  Meyer  v.  Boepple  Button  Co.  112  Iowa,  52,  83  N.  W.  809,  holding  in- 
structions pointing  out  entire  issue  to  jury,  sufficient;  Welch  v.  Union  Cent.  L. 
Ins.  Co.  117  Iowa,  399,  90  N.  W.  828,  holding  stating  issues  to  jury  by  reading 
pleadings  in  full,  no  error. 

47  L.  R.  A.  483,  NICHOLS  v.  EATON,  110  Iowa,  509  80  Am.  St.  Rep.  319,  81  N. 

W.  792. 
Proof  of  malice  In  actions   for  libel. 

Cited  in  Cherry  v.  Des  Moines  Leader,  114  Iowa,  300,  54  L.  R.  A.  857,  89  Anu 
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61.  Rep.  365,  86  N.  W.  323,  sustaining  directed  verdict  in  action  for  publication 
of  exaggerated  account  of  silly  entertainment,  in  absence  of  proof  of  malice. 

JuBtlllcatlon  for  libel* 

Cited  in  State  v.  Keenan,  111  Iowa,  293,  82  N.  W.  792,  holding  justification  for 
publication  of  defamatory  matter  concerning  candidate  for  superintendent  of 
schools,  for  jury  to  determine. 

t 

47  L.  R.  A.  486,  BAGWELL  v.  ATLANTA  CONSOL.  STREET  R.  CO.  109  Ga. 
611,  34  S.  £.  1018. 

47  L.  R.  A.  487,  VALPARAISO  v.  BOZARTH,  153  Ind.  536,  55  N.  E.  439. 
AbatemeAt    of   aulMinees. 

Cited  in  Martin  v.  Marks,  154  Ind.  555,  57  N.  £.  249,  granting  mandatory  in- 
junction to  compel  removal  of  fence  constructed  in  highway;  Coverdale  v.  Ed- 
wards, 155  Ind.  383,  58  N.  £.  495,  sustaining  city's  right  to  remove  electric 
light  poles  after  termination  of  lioense  and  notice  to  remove;  Rushville  Natural 
Gaa  Co.  v.  Morristown,  30  Ind.  App.  460,  66  N.  E.  179,  holding  ordinance  requir- 
ing gas  company  to  fulfil  contract  to  supply  gas,  and  in  case  of  failure  directing 
marshal  to  sever  connections  and  exclude  pipes  from  streets,  not  declaration  with- 
in statute  that  pipes  were  nuisance. 

Cited  in  footnote  to  Western  &  A.  R.  Co.  v.  Atlanta,  54  L.  R.  A.  294,  whieh 
holds  power  to  abate  nuisance  in  city  in  police  court  only. 

Rlorltt  of  action  for  obatruetlon  in  street. 

Cited  in  O'Brien  v.  Central  Iron  &  Steel  Co.  158  Ind.  221,  57  L.  R.  A.  609,  63  N. 
£.  302,  sustaining  abutter's  right  to  damages  for  cutting  off  access  to  property 
by  erection  of  permanent  obstruction  in  street. 

Presumption  of  arntnt. 

Distinguished  in  New  Castle  v.  Lake  Erie  &  W.  R.  Co.  155  Ind.  26,  57  N.  £. 
516,  holding  railroad  company's  occupation  of  street  for  thirty  years  raises  pre- 
sumption of  grant. 

47  L.  R.  A.  489,  BANK  OF  COMMERCE  v.  WILTSIE,  153  Ind.  460,  53  N.  E.  950, 
55  N.  E.  224. 

Dismissed  for  want  of  jurisdiction  in  189  U.  S.  506,  47  L.  ed.  921,  23  Sup.  Ct. 
Rep.  851. 
Statutes   extending  municipal   poiFvers. 

Cited  in  Smith  v.  Indianapolis  Street  R.  Co.  158  Ind.  435,  63  N.  E.  849,  sus- 
taining act  empowering  certain  cities  to  extend  franchise  and  rights  of  street 
railway  companies. 

Questions  considered  on  rebearinv* 

Cited  in  Armstrong  v.  Hufty,  156  Ind.  631,  60  N.  £.  1080,  refusing  to  consider 
questions  not  presented  at  original  hearing. 

47  L.  R.  A.  495,  'ASLANL^N  t.  DOSTUML^N.  174  Mass.  328,  75  Am.  St.  Rep. 
348,  54  N.  £.  845. 
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47  L.  R.  A.  497,  WYANT  v.  CENTRAL  TELEPH.  CX).  123  Mich.  51,  81  Am.  St 

Rep.  155,  81  N.  W.  928. 
Rlflrht  to  remove  or  trim  shade  trees. 

Cited  in  Stretch  v.  Cassapolis,  125  Mich.  169,  51  L.  R.  A.  346,  84  Am.  St.  Rep. 
567,  84  N.  W.  51,  liolding  municipality  liable  for  removal  of  shade  trees  from 
hig-hway  without  notice  to  abutting  owner;  Miller  v.  Detroit,  Y.  &  A.  A.  R.  Co. 
125  Mich.  172,  51  L.  R.  A.  957,  footnote  p.  955,  84  Am.  St.  Rep.  569,  84  N.  W. 
49,  sustaining  street  railway  company's  right  to  remove  obstructing  shade  trees 
without  compensation  to  abutter;  Bronson  v.  Albion  Teleph.  Co.  (Neb.)  60  L. 
R.  A.  427,  footnote  p.  426,  93  N.  W.  201,  which  holds  telephone  company  liable  to 
abutter  for  injury  to  trees  along  street;  Hazlehurst  v.  Mayes  (Miss.)  64  L.  R. 
A.  807,  footnote  p.  805,  36  So.  33,  which  denies  owner's  right  of  action  for  nec- 
sessary  trimming  of  trees  in  highway  for  instalation  of  electric  lighting  system 
for  city. 

47  I^.  R.  A.  499,  THOMAS  v.  FLINT,  123  Mich.  10,  81  N.  W.  936. 
Abaenee   of    notice   of   defect. 

Followed  in  Pearl  v.  Benton  Twp.  123  Mich.  414,  82  N.  W.  226,  denying  town's 
liability  foi  injury  resulting  from  defective  condition  of  bridge,  in  absence  of 
knowledge  of  defect. 

47  L.  R.  A.  512,  STATE  ex  rel.  NEW  ORLEANS  CANAL  &  BKG.  CO.  v.  HEARD. 
47  La.  Ann.  1679,  18  So.  746. 

Repeal  of  ordinance  as  vronnd   for  refusal  to  perform  duty. 

Cited  in  State  ess  rel.  Crescent  City  R.  Co.  v.  Bell,  49  La.  Ann.  680,  21  So.  724, 
•denying  city  engineer's  right  to  refuse  to  furnish  lines  and  levels  of  contemplated 
road  on  ground  of  repeal  of  ordinance. 

Rlffht  to  question  validity-  of  statute. 

Cited  in  Park  v.  Candler,  113  Ga.  679,  39  S.  E.  89  (dissenting  opinion),  ma- 
jority raising,  without  deciding,  question  as  to  treasurer's  powder  to  question  oon- 
stitutionality  of  statute. 

Deed  of  public  land  to   private  corporation. 

Cited  in  State  ex  rel.  Texarkana,  S.  &  N.  R.  Co.  v.  Smith,  104  La.  373,  29  So. 
40,  denying  mandamus  to  compel  board  of  levee  commissioners  to  obey  ordinance 
and  execute  deed  of  public  land  to  railroad  company. 

Klgrhts  of  purclinser  of  stolen  bonds. 

Cited  in  Mechanics  &  T.  Ins.  Co.  v.  Hart,  48  La.  Ann.  585,  19  So.  569  (dissent- 
ing opinion),  majority  holding  purchaser  of  stolen  state  bonds  entitled  to  reim- 
bursement for  sum  paid. 

47  L.  R.  A.  526,  DREW  v.  TI^FT,  79  Minn.  175,  79  Am.  St.  Rep.  446,  81  N.  W. 

839. 
Constitutionality    of    Inberltance    tax. 

Followed  in  State  ex  rel.  Frye  v.  Bazille,  87  Minn.  501,  94  Am.  St.  Rep.  713, 
92  N.  W.  415,  holding  inheritance  tax  law  unconstitutional  as  taxing  colJateral 
and  lineal  descendants  unequally;  State  ex  rel.  Russell  v.  Harvey,  90  Minn.  181, 
95  N.  W.  764,  holding  inheritance  tax  void  as  doubling  rate  in  certain  cases. 
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Cited  in  footnotes  to  Ferry  v.  Campbell,  50  L.  R.  A.  92,  which  holds  succes- 
sion tax  void  for  want  of  notice  of  proceedings  to  fix  amount  of  tax;  Billings  v. 
People,  59  L.  R.  A.  807,  which  sustains  transfer  tax  on  lineal  descendants  to  whom 
life  estate  given  with  remainder  to  lineal  descendants,  but  exempting  lineal  de- 
scendants taking  fee. 

47  L.  R,  A.  529,  MILTON  v.  JOHNSON,  79  Minn.  170,  81  N.  W.  842. 

47  L.  R.  A.  532,  GODBOUT  v.  ST.  PAUL  UNION  DEPOT  CO.  79  Minn.  188,  81 

N.  W.  835. 
Carrier's  rlflpbt  to  arrant  exclusive  privileges. 

Cited  in  Donovan  v.  Pennsylvania  Co.  61  L.  R.  A.  143,  footnote  p.  140,  57  C.  C. 
A.  364,  120  Fed.  217,  sustaining  carrier's  power  to  give  to  one  hackman  exclusive 
right  to  solicit  patrons  within  station;  Hedding  v.  Gallagher,  72  N.  H.  394,  64 
L.  R.  A.  821,  footnote  p.  811,  57  Atl.  225,  which  sustains  right  of  railroad  com- 
pany to  give  to  one  teamster  exclusive  right  to  enter  railroad  property  to  solicit 
privilege  of  carrying  baggage  and  passengers. 

Cited  in  footnotes  to  Norfolk  &  W.  R.  Co.  v.  Old  Dominion  Baggage  Transfer  Co. 
<50  L.  R.  A.  722,  which  sustains  special  privilege  to  baggage  transfer  company  to 
another  depot  to  solicit  business;  Boston  &  A.  R.  Co.  v.  Brown,  52  L.  R.  A.  418, 
which  holds  driver  of  public  carriage  entering  railroad  grounds  to  get  passen^r 
ordering  carriage,  a  trespasser  on  soliciting  other  passengers;  Pennsylvania  Co. 
V.  Chicago,  53  L.  R.  A.  223,  which  denies  carrier's  power  to  prevent  others  than 
lessee  occupying  hack  stands  in  street. 

47  L.  R.  A.  537,  ROGERS  v.  ST.  PAUL,  79  Minn.  5,  81  N.  W.  539. 
Recovery  of  payment  of  assessment   for  local   improvement. 

Followed  in  Rogers  v.  St.  Paul,  86  Minn.  100,  90  N.  W.  155,  holding  complaint 
defective  in  failing  to  allege  money  accruing  from  assessments  not  expended  on 
local  improvements. 

Cited  in  Germania  Bank  v.  St.  Paul,  79  Minn.  33,  81  N.  W.  542,  holding  demur- 
rable, complaint  in  action  to  recover  money  paid  for  local  improvements  not 
finished,  it  not  appearing  that  money  not  honestly  expended  in  general  plan  of 
improvement. 

47  L.  R,  A.  540,  PAUL  v.  CRAGNAS,  25  Nev.  293,  59  Pac.  857,  60  Pac.  983. 
Damages  for  tort. 

Cited  in  note  (52  L.  R.  A.  50)  on  damages  for  tort  as  affected  by  loss  of  profits. 

Snfllciencr  of  exception. 

Cited  in  Schwartz  v.  Stock,  26  Nev.  150,  65  Pac.  351,  refusing  to  consider  ac- 
tion of  trial  court  when  exception  not  particularly  stated  in  record  as  required  by 
statute. 

47  L.  R.  A.  546,  FELT  v.  FELT,  59  N.  J.  Eq.  606,  83  Am.  St.  Rep.  612,  45  Atl. 

105. 
Domlcil  as  aflectinv  rivht  to  divorce. 

Cited  in  Kempson  v.  Kempson,  58  N.  J.  Eq.  96,  43  Atl.  97,  Later  appeals  in  61 
N.  J.  Eq.  309,  48  Atl.  244,  63  N.  J.  Eq.  785,  58  L.  R.  A.  483,  92  Am.  St.  Rep. 
L.  R.  A.  Au.— Vol.  IV.— 70. 
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082,  52  Atl.  360;  restraining  husband*B  prosecution  of  divorce  suit  in  North  Dako- 
ta, where  he  had  gone  for  that  purpose;  Streitwolf  v.  Streitwolf,  58  N.  J.  Eq. 
564,  78  Am.  St.  Rep.  630,  41  Atl.  876,  holding  void,  foreign  decree  of  divorce  ob- 
tained upon  false  allegations  of  residence;  McGean  v.  McGean,  60  N.  J.  Eq.  23,  46 
Atl.  656,  holding  residence  not  established  by  wife's  spending  most  of  her  time  in 
another  state,  after  removing  here  for  purpose  of  obtaining  divorce;  Wallace  v. 
Wallace,  62  N.  J.  £q.  513,  50  Atl.  788,  holding  that  wife  who  moves  into  state  for 
express  purpose  of  procuring  divorce  acquires  no  domicil  giving  court  jurisdic- 
tion. 

Cre«ilt  due  foreign  decree  of  divorce. 

Cited  in  Atherton  v.  Atherton.  181  U.  S.  169,  45  L.  ed.  802,  21  Sup.  Ct.  Rep. 
544,. holding  that  decree  of  divorce,  granted  in  state  which  was  matrimonial  resi- 
dence of  parties  and  from  which  wife  departed,  and  did  not  appear  after  service  of 
notice,  should  have  full  credit  in  state  into  which  wife  moved. 

Cited  in  footnotes  to  Arrington  v.  Arrington,  52  L.  R.  A.  201,  which  holds 
foreign  decree  for  alimony  after  defendant's  appearance  entitled  to  full  faith  and 
credit;  Trowbridge  v.  Spinning,  54  L.  R.  A.  204,  which  holds  judgment  for  ali- 
mony, though  subject  to  alteration,  final  for  enforcement  in  other  state. 

Married  'woman's  liability  on  contract. 

Cited  in  Thompson  v.  Taylor,  66  N.  J.  L.  258,  54  L.  R.  A.  588,  88  Am.  St.  Rep. 
485,  49  Atl.  544,  Reversing  65  N.  J.  L.  109,  46  Atl.  567,  holding  statute  prevent- 
ing married  women  from  becoming  sureties  not  declaration  of  public  policy, 
preventing  suit  on  such  contract  valid  where  made. 

47  L.  R,  A.  648,  YOUNG  v.  STATE,  36  Or.  417,  69  Pac.  812,  60  Pac  711. 

47  L,  R.  A.  551,  STATE  ex  rel.  CROW  v.  KRAMER,  160  Mo.  89,  61  S.  W.  716. 

Po'vrer  of  appointment  to  ofllce. 

Second  appeal  in  152  Mo.  516,  47  L.  R.  A.  563,  54  S.  W.  221,  holding  vacancy  in 
office  of  justice  of  peace,  to  be  filled  by  appointment,  not  created  by  failure  to 
elect. 

Cited  in  State  ex  rel  Crow  v.  Towns,  153  Mo.  109,  54  S.  W.  562,  holding  statute 
directing  court  to  appoint  defeated  candidate  in  place  of  one  ousted  for  cor> 
nipt  practice  in  elections,  void,  giving  governor  power  to  make  appointment. 

47  L.  R.  A.  560,  STATE  ex  rel.  CROW  v.  SMITH,  152  Mo.  512,  54  S.  W.  221. 
Rigrht  of  ofllcer  to  bold  over. 

Cited  in  State  ex  rel.  Crow  v.  Lund,  167  Mo.  250,  67  S.  W.  572  (dissenting 
opinion),  majority  holding  that  city  comptroller  holds  till  term  of  office  expiree, 
not  till  successor  has  qualified. 

Decision  of  tie  vote. 

Cited  in  note  (47  L.  R.  A.  552,  559)  on  decision  of  tie  vote  at  election. 

47  L.  R.  A.  566,  Ex  parte  TOD,  12  S.  D.  386,  76  Am.  St.  Rep.  616,  81  N.  W.  637. 
Wbo  are  ■object  to  extradition. 

Cited  in  footnote  to  People  ex  rel.  Corkran  \.  Hyatt,  60  L.  R.  A.  774,  which 
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holds  one  not  corporeally  present  in  state  when  crime  committed  not  fugitive  from 
justice  in  other  state. 

'Wlio  may  ■rrant  recinialtlon. 

Cited  in  footnote  to  State  ex  rel.  Nichols  v.  Justus,  55  L.  R.  A.  325,  which 
holds  requisition  for  extradition  "by  the  acting  governor"  made  by  chief  magis- 
trate. 

47  L.  R,  A.  569,  STATE  ew  rel.  TOMPKINS  v.  CHICAGO,  ST.  P.  M.  k  0.  R.  CO. 
12  S.  D.  305,  81  N.  W.  503. 

47  L.  R.  A.  572,  ST.  LAWRENCE  v.  GROSS,  12  S.  D.  350,  76  Am.  St.  Rep.  612, 
81  N.  W.  640. 

47  L.  R.  A.  574,  NORFOLK  v.  YOUNG,  97  Va.  728,  34  S.  E.  886. 
Aasesameiit   for   local   ImproTements. 

Cited  in  Harrisburg  v.  McPherran,  14  Pa.  Super.  Ct.  495,  sustaining  cost  of 
street  improvements  assessed  on  basis  of  front-foot  rule. 

Party's   rlg-lit   to   be   beard    on    qneatlon   of   local    improvements. 

Cited  in  footnote  to  Chicago  &  E.  R.  Co.  v.  Keith,  60  L.  R.  A.  525,  which  holds 
void,  statute  for  construction  of  ditch  to  drain  off  water  along  railroad  right 
of  way  on  petition  of  adjoining  owner,  without  giving  company  opportunity  to  be 
heard. 

47  L.  R.  A.  677,  MAIA  v.  EASTERN  STATE  HOSPITAL,  97  Va.  507,  34  S.  E.  617. 
Pablfc  corporation's  liability  for  nevlisencey  nuisance,  or  fallare  to  pass 
ordinance. 

Cited  in  Jones  v.  Williamsburg,  97  Va.  724,  47  L.  R.  A.  299,  34  S.  E.  883, 
denying  municipal  corporation's  liability  for  injury  to  person  struck  by  bicycle 
ridden  by  another  on  walk,  by  reason  of  failure  to  enact  ordinance  prohibiting 
riding  on  walks;  Duncan  v.  Lynchburg,  2  Va.  Dec.  706,  48  L.  R.  A.  333,  34 
S.  E.  964,  sustaining  demurrer  to  complaint  alleging  injury  as  result  of  city's 
erection  of  privy  on  bank  of  stream  for  use  of  employees  in  its  quarry;  Powers  v. 
Massachusetts  Homeopathic  Hospital,  47  C.  C.  A.  125,  109  Fed.  296,  holding 
public  hospital  corporation  under  private  management  not  liable  for  negligence  of 
nurse  in  leaving  bag  of  hot  water  against  patient's  side;  White  v.  Alabama  In- 
sane Hospital,  138  Ala.  483,  35  So.  454,  denying  liability  of  state  hospital  for 
injuries  to  employee  due  to  negligent  operation  of  coal  mine  operated  on  prem- 
ises to  supply  institution  with  fuel. 

Cited  in  footnotes  to  Moody  v.  State's  Prison,  53  L.  R.  A.  855,  which  denies 
liability  of  state  to  prison  guard  for  injuries  by  defective  ladder;  Overliolser  v. 
National  Home  for  Disabled  Volunteer  Soldiers,  62  L.  R.  A.  937,  which  holds 
national  home  for  disabled  soldiers  a  part  of  United  States  government  not 
subject  to  action  sounding  in  tort. 

Distinguished  in  Trevett  v.  Prison  Asso.  98  Va.  334,  50  L.  R.  A.  565,  footnote 
p.  564,  81  Am.  St.  Rep.  727,  36  S.  E.  373,  holding  prison  association  not  con- 
trolled by  state,  liable  for  pollution  of  stream. 

liability  of  department  store   for  malpractice. 

Cited  in  footnote  to  Hannon  v.  Siegel-Cooper  Co.  52  L.  R.  A.  429,  v.liich  holdii 
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department  store  representing  itself  as  carrying  on  dental  business  estopped  to 
deny  responsibility   for   malpractice  of  dentist. 

Railroad   relief   department   as   charitable   Inatltatlon. 

Cited  in  Haggerty  v.  St.  Louis,  K.  &  N.  W.  R.  Co.  100  Mo.  App.  443,  74  S.  W. 
456,  holding  relief  department  of  railroad  corporation  maintained  by  deductions 
from  employees'  wages  not  charitable  institution,  as  employee  entitled  to  benefit 
only  on  release  of  company  from  liability. 

47  L.  R.  A.  681,  SANDERS  v.  COLEMAN,  97  Va.  090,  34  S.  E.  621. 
Disease  as  defense  to  action   for  breach  of  promise  to  marry. 

Cited  in  Trammell  v.  Vaughan,  168  Mo.  222,.  61  L.  R.  A.  856,  footnote  p.  854, 
81  Am.  St.  Rep.  302,  59  S.  W.  79,  holding  breach  of  marriage  contract  justified 
by  loathsome  disease  making  it  unsafe  for  man  to  marry;  Smith  v.  Compton, 
67  N.  J.  L.  552,  58  L.  R.  A.  482,  footnote  p.  480,  52  Atl.  386,  requiring  illness,  to 
excuse  breach  of  promise  to  marry,  to  be  such  as  renders  marital  intercourse  im- 
possible. 

Distinguished  in  Vierling  v.  Binder,  113  Iowa,  340,  85  N.  W.  621,  holding  that 
plea  of  woman's  diseased  condition  pleaded  merely  to  negative  existence  of  con- 
tract, cannot  be  considered  on  trial  as  excuse  for  nonperformance. 


47  L.  R.  A.  583,  ADKINS  v.  RICHMOND,  98  Va.  91,  81  Am.  St  Rep.  702,  34  S. 
E.  967. 

Rlflrht   to   take  orders  In   Interstate  business. . 

Cited  in  State  v.  Caldwell,  127  N.  C.  525,  37  S*.  E.  138,  holding  ordinance  Us- 
ing peddler  engaged  in  selling  portraits  not  void  as  applied  to  agent  of  foreign 
firm,  to  whom  pictures  sent,  which  he  put  together  and  delivered  to  fill  orders 
previously  taken. 

Original  packasres  and  Interstate  commerce. 

Cited  in  footnote  to  Re  Wilson,  48  L.  R.  A.  417,  which  holds  void,  as  applied 
to  sale  of  original  packages,  territorial  statute  requiring  *jcefLc»e  for  sale  of  coal 
oil. 

IVho  are  ensaflred  In   Interstate  contmerce. 

Cited  in  footnotes  to  Williams  v.  Fears,  50  L.  R.  A.  685,  which  sustains 
license  tax  on  emigrant  agent;  Racine  Iron  Co.  v.  McCommons,  51  L.  R.  A.  134, 
which  holds  traveling  agent  taking  orders  and  distributing  contents  of  original 
package  among  customers  not  engaged  in  interstate  commerce;  Croy  v.  Epperson, 

51  L.  R.  A.  254,  which  holds  one  taking  orders  in  own  name  for  articles  manu- 
factured in  other  state,  and  delivering  separate  articles  to  customers,  not  engaged 
in  interstate  commerce;  French  v.  State,  52  L.  R.  A.  160,  which  holds  agent  of 
nonresident  company  selling  organ  taken  with  him,  or  taking  orders  for  others 
to  be  delivered  by  him,  engaged  in  interstate  commerce;   State  v.  Willingham, 

52  L.  R.  A.  198,  which  holds  as  interstate  commerce,  delivery  of  portraits  and 
frames  by  agent  previously  taking  orders  for  nonresid'mt  manufacturer. 

Jurisdiction   of  appellate  court. 

Cited  in  Valley  Tump.  Co.  v.  Moore,  100  Va.  706,  42  S.  E.  675,  holding  that 
one  seeking  appeal  must  establish  court's  jurisdiction  to  hear  it. 
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47  L.  R.  A.  688,  MAY  v.  POINDEXTER,  98  Va.  143,  34  S.  E.  971.      . 
Xliflrht  to  take  adTantase  of  one's  owa  wronv. 

Cited  in  footnote  to  Hahn  v.  Bettingen,  50  L.  R.  A.  669,  which  denies  right  oi 
one  suing  for  breach  of  promise,  to  recover  for  loss  from  breaking  previous  en- 
gagement to  other  man  at  defendant's  request. 

47  L.  R.  A.  593,  McGRAW  v.  MARION,  98  Ky.  673,  34  S.  W.  18. 
M ualelpal  liability. 

Cited  in  Clayton  v.  Henderson,  103  Ky.  235,  44  L.  R.  A.  476,  44  S.  W.  667, 
holding  city  liable  for  erection  of  pesthouse  near  residence,  within  half  mile  of 
city  limits,  in  violation  of  statute;  Georgetown  v.  Com.  115  Ky.  387,  61  L.  R.  A. 
678,  73  S.  W.  1011,  holding  city  not  subject  to  indictment  for  failure  to  compel 
abatement  of  nuisance  consisting  of  emptying  filth  into  open  drain;  Simpson 
V.  Whatcom,  33  Wash.  398,  63  L.  R.  A.  818,  99  Am.  St.  Rep.  961,  74  Pac.  577» 
holding  city  not  liable  in  damages  for  acts  of  officers  in  prosecuting  one,  in  at> 
tempt  to  enforce  void  ordinance  imposing  license  fee  upon  bicyclists  using  streets. 

Cited  in  note  (44  L.  R.  A.  799)  on  liability  of  municipalities  for  false  impris- 
onment and  unlawful  arrest. 

Distinguished  in  Twyraan  v.  Frankfort  (Ky.)  64  L.  R.  A.  573,  78  S".  W.  446,. 
.  holding  municipal  corporation  not  liable  for  acts  of  its  officers  in  removing  imall* 
pox  patient  to  pesthouse  so  overcrow^ded  that  he  dies  from  exposure. 

Lticease  tax  on  peddlen. 

Cited  in  iootnote  to  Rosenbloom  v.  State,  57  L.  R.  A.  923,  which  sustains  license 
tax  on  peddlers,  though  venders  of  own  products  exempt. 

47  L.  R.  A.  597,  HANLEY  v.  CALIFORNIA  BRIDGE  &  CONSTR.  CO.  127  Cal. 

232,  59  Pac.  577. 
Motion   for  nonsnit. 

Cited  in  Allen  v.  Florence  &  C.  C.  R.  Co.  15  Colo.  App.  214,  61  Pac.  491,  hold- 
ing plaintiff  entitled  to  every  legitimate  inference  deducible  from  evidence  upon 
motion  for  nonsuit. 

Duty  to  fnrnisli  safe  place  to  iprork  and  to  'warn  of  danipera. 

Cited  in  Tedford  v.  Los  Angeles  Electric  Co.  134  Cal.  80,  54  L.  R.  A.  92,  66  Pac. 
76,  holding  it  duty  of  electric  company  to  warn  of  danger,  inexperienced  employe^ 
hired  to  dig  holes,  repair  poles,  and  work  among  wires. 

Cited  in  footnotes  to  Ellsworth  v.  Metheney,  51  L.  R.  A.  389,  which  holds  mine 
owner  required  to  properly  guard  electric  wire  in  passageway  where  miners  ac- 
customed to  go;  Finn  v.  Cassidy,  53  L.  R.  A.  877,  which  holds  safe  place  per  ae 
not  provided  by  contractor  having  employees  work  in  tunnel  under  foundation  of 
chimney,  with  knowledge  that  undisturbed  earth  saturated  with  water. 

Vice  pi'indpalsliip  as  determined  by  injury. 

Cited  in  note  (54  L.  R.  A.  151)  on  vice  principalship  as  determined  with  ref- 
erence to  character  of  act  which  caused  injury. 

Contributory   nevligrence. 

Cited  in  Swensen  v.  Bender,  51  C.  C.  A.  663,  114  Fed.  7,  holding  inexperienced 
servant  not  guilty  of  contributory  negligence,  as  matter  of  law,  by  working  in  tun- 
nel not  properly  timbered,  where  master  assured  him  that  place  was  safe. 
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Cited  in  footnote  to  Neeley  v.  Southwestern  Cotton  Seed  Oil  Co.  C4  L.  R.  A. 
14G,  which  holds  contributory  negligence  of  employee  in  using  defective  ladder 
to  adjust  belt  after  complaining  to  manager  and  being  told  that  it  was  all 
right,  question  for  jury. 

47  L.  R-  A.  601,  ROMEO  v.  MARTUCCI,  72  Conn.  504,  77  Am.  St.  Rep.  327,  45 

Atl.  199. 
Factor's   riffht    to   aell   goodu. 

Cited  in  Foerderer  v.  Tradesmen's  Nat.  Bank,  46  C.  C.  A.  245,  107  Fed.  220, 
denying  owner's  right  of  recovery  for  wool  seized  in  replevin  by  creditor  of  factor 
and  acquired  from  another  factor  by  stipulation  to  retain  wool  and  pay  value. 

Cited  in  footnote  to  M.  M.  Walker  Co.  v.  Dubuque  Fruit  &  Produce  Co.  53  L. 
R.  A.  775,  which  sustains  factor's  power  to  sell  principal's  goods  on  reasonable 
credit. 

Rlorlita  of  pnrcliaaer  from  one  "wltlioat  title. 

Cited  in  Harrison  v.  Clark,  74  Conn.  23,  49  Atl.  186,  holding  that  one  who 
owns  horse  and  gives  it  to  creditor  to  put  in  possession  of  third  party  to  keep 
till  debt  is  paid  has  title  superior  to  vendee  from  such  third  person,  whom  cred- 
itor directed  to  sell,  stating  horse  to  be  his  own. 

Cited  In  footnote  to  Oliver  Ditson  Co.  v.  Bates,  57  L.  R,  A.  289,  which  sustains 
lessor'^  right  to  piano  purchased  from  retail  dealer  leasing  it,  two  years  after 
sale. 

47  L.  R.  A.  608,  WALLING  v.  CHRISTIAN  &  C.  GROCERY  CO.  41  Fla.  479, 

27  So.  46. 
Rlflpht  of  married  iFvonian  to  sue  or  contract. 

Cited  in  footnotes  to  Williams  v.  Pope  Mfg.  Co.  50  L.  R.  A.  816,  which  sus- 
tains nonresident  married  woman's  right  to  bring  in  ow^  name,  according  to 
law  of  doniicil,  action  for  tort  to  her  person;  Thompson  v.  Taylor,  54  L.  R. 
A.  585,  which  holds  written  promise  of  married  woman,  valid  where  made,  en- 
forceable in  New  Jersey,  though  void  if  made  therein. 

Cited  in  note  (57  L.  R.  A.  514,  524)  on  conflict  of  laws  as  to  capacity  of  married 
woman  to  contract. 

"What  laTTB  Kovern. 

Cited  in  footnote  to  Smith  v.  Ingram,  61  L.  R.  A.  878,  which  holds  law  of  place 
where  land  located  governs  as  to  privy  examination  of  married  woman. 

47  L.  R.  A.  614,  CAHILL  v.  I^L^RYLAND  L.  INS.  CO.  90  Md.  333,  45  Atl.  180. 

• 

47  L.  R.  A.  617,  COLTON  v.  MAYER,  90  Md.  711,  78  Am.  St.  Rep,  456,  45"  Atl. 

874. 
Recovery    of   corporate    ansetB    and    offsets    tltereto. 

Cited  in  James  Clark  Co.  v.  Colton,  91  Md.  216,  49  L.  R,  A.  706,  46  Atl.  3S6, 
holding  that  payment  by  insolvent  bank  of  note  on  which  directors  are  indorsera 
may  be  recovered  by  receivers  as  fraudulent  preference;  Cahill  v.  Original  Big 
Gun  Beneficial  &  Pleasure  Asso.  94  Md.  355,  89  Am.  St.  Rep.  434,  50  Atl.  1044, 
holding  that   stockholders   liable  to  corporate   creditors  to  extent  of  shares  of 
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stock,  may  set  off  debt  due  him  by  corporation;  Strauss  v.  Denny,  95  Md.  694,  53 
Atl.  571,  holding  stockholder  required  to  pay  receiver  of  bank  amount  of  nota 
declared  to  be  preference,  on  which  he  was  indorsee,  may  offset  amount  against 
liis  liability  as  stockholder. 

Effect  of  failure   to   file   receivership   bill. 

Cited  in  James  Clark  Co.  v.  Colton,  91  Md.  200,  49  L.  R.  A.  702,  48  Atl.  388, 
liolding  that  failure  to  file  receivership  bill  confers  no  rights  upon  corporate  offi- 
cers at  whose  instance  court  made  decree  of  dissolution. 

« 

47  L.  R.  A.  622,  COVINGTON  v.  BUFFETT,  90  Md.  569,  45  Atl.  204. 

47  L.  R.  A.  624,  LAKE  STREET  ELEV.  R.  CO.  v.  CHICAGO,  183  III.  75,  55  N. 
E.  721. 

Ijimbllity  of  rmll'vray   for   paving   asMeBBment. 

Cited  in  footnotes  to  Chicago,  R.  I.  &  P.  R.  Co.  v.  Ottumwa,  51  L.  R.  A.  763, 
"w-hich  denies  liability  of  railroad  running  along  side  of  street  to  street-paving  as- 
sessment; Fielders  v.  North  Jersey  Street  R.  Co.  59  L.  R.  A.  455,  which  holJs 
void,  ordinance  requiring  street  railway  companies  to  pave  and  keep  in  re- 
pair, space  between  tracks. 

Description  of  property  aaaessed. 

Cited  in  South  Chicago  City  R.  Co.  v.  Chicago,  196  111.  496,  63  N.  E.  1046,  hold- 
ing assessment  petition  describing  property  as  "right  of  way,  franchise,  and  in- 
terest of  railway  company  in  and  upon  certain  streets,"  sufficiently  definite 

Railroad  rlgrht  of  -way  aa  ^'landed  property." 

Cited  in  footnote  to  United  R.  &  Electric  Co.  v.  Baltimore,  52  L.  R.  A.  772, 
which  holds  railroad  right  of  way  and  tracks  not  within  provision  as  to  in- 
creasing taxation  on  "landed  property." 

47  L.  R.  A.  627,  STATE  v.  OHIO  OIL  CO.  150  Ind.  21,  49  N.  E.  809. 

Affirmed  in  177  U.  S.  190,  44  L.  ed.  729,  20  Sup.  Ct.  Rep.  576. 
state's  rlgrlftt  to  sue. 

Cited  in  State  ex  rel.  Delmar  Jockey  Club  v.  Zachritz,  166  Mo.  314,  89  Am.  St. 
Rep.  711,  65  S.  W.  999,  denying  writ  of  prohibition  judge  exercising  juriscliotlon 
of  action  by  attorney  general  to  cancel  license  fraudulently  obtained. 

Gaa  a*   property. 

Cited  in  Chandler  v.  Pittsburgh  Plate  Glass  Co.  20  Ind.  App,  167,  50  N.  E.  400, 
holding  grantee  of  land  entitled  to  rents  accruing  under  gas  lease. 

Prohibiting-  fvaste  of  ««■  or  crater. 

Followed  without  discussion  in  Ohio  Oil  Co.  v.  State,  150  Ind.  698,  50  N.  E. 
1124. 

Cited  in  Lippincott  Glass  Co.  v.  Ohio  Oil  Co.  150  Ind.  695,  49  N.  E.  1100,  hold- 
ing that  glass  company  may  enjoin  gas  company  from  wasting  natural  gas,  di- 
minishing fuel  supply  to  injury  of  business;  Huber  v.  Merkcl,  117  Wis.  3.17, 
62  L.  R.  A.  595,  98  Am.  St.  Rep.  933,  94  N.  W.  354,  holding  that  police  pjwer  does 
not  justify  legislation  proiiibiting  waste  of  water  from  artesian  wells. 
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RlflTbt  to  use  Kom  or  oil  pump. 

Cited  in  Manufacturers  Gas  &  Oil  Co.  v.  Indiana  Natural  Gas  &  Oil  Co.  155  Ind. 
474,  50  L.  R.  A.  774,  footnote  p.  768,  57  N.  E.  912,  holding  unlawful,  pumping  of 
natural  gas  to  injury  of  others  having  wells  supplied  from  same  reservoir. 

Cited  in  footnote  to  Jones  v.  Forest  Oil  Co.  48  L.  R.  A.  748,  which  authorizes 
use  of  gas  pump  to  increase  production  of  oil  well,  though  production  of  adjoining 
wells  diminished. 


Regrnlattoii    of   gmm   rmt^u. 

Cited  in  Muncie  Natural  Gas  Co.  v.  Muncie,  160  Ind.  106,  60  L.  R.  A.  828,  66 
N.  E.  436,  sustaining  power  of  municipal  corporation  to  enjoin  gas  company 
from  violating  contract  as  to  gas  rate. 

Petition    to   eatabllsb   pipe   line. 

Cited  in  Great  Western  Natural  Gas  &  Oil  Co.  v.  Hawkins,  30  Ind.  App.  568» 
66  N.  £.  765,  holding  that  petition  of  gas  company  to  establish  pipe  line  must 
show  that  company  is  furnishing  gas  to  public. 

47  L.  R.  A.  637,  RUSSELL  v.  MEYER,  7  N.  D.  336,  75  N.  W.  282. 

47  L.  R.  A.  641,  McCABE  v.  iETNA  INS.  CO.  9  N.  D.  19,  81  N.  W.  426. 
Asrent'a  admlMilons  blndlnar  company. 

Cited  in  footnote  to  Hall  v.  Union  Cent.  L.  Ins.  Co.  51  L.  R.  A.  288,  which 
holds  admissions' by  insurance  agent  after  death  of  insured,  that  all  premiums 
paid,  binding  on  company. 

47  L.  R.  A.  646,  OWEN  v.  COOK,  9  N.  D.  134,  81  N.  W.  285. 

47  L.  R.  A.  650,  WIUJeY  CASUALTY  CO.  v.  SHEPPARD,  61  Kan.  351,  59  Pac 

661. 
Volnntary   exposure   to   danger* 

Cited  in  footnotes  to  Smith  v.-^tna  L.  Ins.  Co.  56  L.  R.  A.  272,  which  holds, 
injury  by  fall  from  steps  of  moving  train  covered  by  policy,  where  assured  was 
not  intending  to  alight;  Smith  v.  ^Etna  L.  Ins.  Co.  64  L.  R.  A.  117,  which  holds- 
steeple-chase  riding  by  one  giving  occupation  as  cotton  merchant,  voluntary  ex- 
posiue  to  unnecessary  danger;  Small  v.  Travelers'  Protective  Asso.  63  L.  H.  A. 
510,  which  holds  attempt  by  experienced  traveling  man  to  board  train  running  8- 
or  10  miles  an  hour,  voluntary  exposure  to  danger. 

47  L.  R.  A.  662,  CROWLEY  v.  WEST,  52  La.  Ann.  526,  78  Am.  St  Rep.  355, 

27  So.  53. 
Uniform   operation  of  ordinance. 

Cited  in  Mandeville  v.  Bank,  111  La.  808,  35  So.  916,  holding  void,  ordinanc-e 

regulating  sale  of  liquors,  and  which  does  not  operate  uniformly. 

« 

47  L.  R.  A.  656,  PRIETO  v.  ST.  ALPHONSUS  CONVENT  OF  MERCY,  52  La. 

Ann.  631,  27  So.  153. 
Habeaa  corpus  by  hnaband  avalnat  'wife. 

Cited  in  State  ex  rel  Lasserre  v.  Michel,  105  La.  745,  54  L.  R,  A.  929,  footnote 
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p.  927,  30  So.  122,  holding  habeas  corpus  by  husband  against  wife  for  custody  of 
child  not  "suit"  within  statutory  prohibition. 

Xtlsrht  to  custody  of  chll^. 

Cited  in  footnote  to  Stapleton  v.  Poynter,  63  L.  R.  A.  784,  which  upholds  tak- 
ing custody  of  child  against  its  will  from  wealthy  grandparent  and  giving  to 
parent  of  moral  habits. 

47  L.  R.  A.  681,  McCOY  v.  NORTHWESTERN  MUT.  RELIEF  ASSO.  92  Wis. 

677,  66  N.  W.  697. 
Svicide  aa   aflectins   liability   on   policy. 

■ 

Cited  in  Patterson  v.  Natural  Premium  Mut.  L.  Ins.  Co.  100  Wis.  123,  42  L. 
R.  A.  268,  69  Am.  St.  Rep.  899,  75  N.  W.  980,  holding  policy  not  violated  by  in- 
tentional suicide  while  sane,  in  absence  of  exception  in  contract. 

Distinguished  in  Supreme  Lodge  K.  of  P.  v.  Stein,  75  Miss.  119,  37  L.  R.  A. 
778,  65  Am.  St.  Rep.  589,  21  So.  559,  holding  antisuicide  clause  in  application 
for  insurance  by  Knight  of  Fythias  not  binding  upon  applicant  'when  provision 
adopted  by  board  without  power  to  impose  condition. 

IWalver   of   forfeiture   of  policy. 

Cited  in  Kidder  v.  Knighte  Templars  &  M.  Life  Indemnity  Co.  94  Wis.  548,  69 
N.  W.  364,  holding  forfeiture  of  policy  waived  by  forwarding  bla^iks  for  proofs  of 
loss  and  requiring  amendment  showing  insured's  place  of  residence  and  death,  ne- 
cessitating expense  in  correcting  proofs;  Ledebuhr  v.  Wisconsin  Trust  Co.  112  Wis. 
662,  88  N.  W.  607,  holding  issuance  of  benefit  certificate  a  waiver  of  by-law  vio- 
lated by  insured  designating  beneficiary  in  will. 

Conflict  bctiFveen  by-laiFvs  and  eertlflcates. 

Cited  in  Laker  v.  Royal  Fraternal  Union,  95  Mo.  App.  366,  holding  that  when 
by-laws  of  benefit  association  confiict  with  certificate,  they  are  to  be  construed  in 
favor  of  insured. 

47  L.  R.  A.  685,  RICKETSON  v.  MILWAUKEE,  105  Wis.  591,  81  N.  W.  864. 
Municipal  contract  for  -work. 

Cited  in  Mueller  v.  Eau  Claire  County,  108  Wis.  310,  84  N.  W.  430,  holding 
that  contract  for  construction  of  insane  asylum  must  be  let  to  lowest  bidder,  not 
to  one  apparently  more  favorable  to  county;  State  ex  rel.  O'Donnell  v.  Benzenherg, 
108  Wis.  439,  84  N.  W.  858,  denying  mandamus  to  compel  board  of  public  works 
to  enter  into  contract,  accepted  by  council,  when  no  plan  of  work  on  file;  Packard 
V.  Hayes,  94  Md.  261,  61  Atl.  32,  holding  no  contract  can  legally  be  let  under  ad- 
vertisement requiring  each  bidder  to  submit  specifications. 

Distinguished  in  Madison  v.  American  Sanitary  Engineering  Co.  118  Wis.  511, 
95  N.  W.  1097,  holding  that  surety  on  bond  for  performance  of  contract  to  con- 
struct sewage  purification  plant  for  city,  cannot  defend  upon  ground  of  illegal 
manner  of  awarding  contract. 

47  L.  R.  A.  691,  SELLECK  v.  JANESVILLE,  104  Wis.  570,  76  Am.  St.  Rep.  892, 

80  N.  W.  944. 
Stare  decisis* 

Cited  in  Cawley  v.  La  Crosse  City  R.  Co.  106  Wis.  240,  82  N.  W.  197,  holding 
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that  conclusions  reached  in  action  by  wife  for  personal  injuries  control  husband's 
action  as  to  same  facts. 

RlBrbt  of  yvite  to  siie  In  o^rvn  name. 

Cited  in  Lonstorf  v.  Lonstorf,  118  Wis.  163,  95  N.  W.  961,  denying  wife's  right 
to  maintain  action  for  alienation  of  husband's  affections  under  statute  giving 
her  right  of  action  for  injury  to  person  or  character. 

Photographs  as  evidence. 

Cited  in  Hupfer  v.  National  Distilling  Co.  114  Wis.  287,  90  N.  W.  191,  holding 
photographs  of  hoops  of  bursted  vat  inadmissible,  proof  not  showing  them  to  be 
same  hoops  which  bursted;  Paulson  v.  State,  118  W'is.  105,  94  N.  W.  771,  holding 
photographs  of  ruins  of  house  burned  to  conceal  murder  and  robbery  admissible 
in  criminal  prosecution;  State  v.  Miller,  43  Or.  328,  74  Pac.  658,  holding  ad- 
mission of  photographs  which  did  not  explain  anything  and  which  were  not 
true   representations,   error. 

Cited  in  footnotes  to  Livermore  Foundry  A  Mach.  Co.  v.  Union  Compress  A: 
Storage  Co.  53  L.  R.  A.  482,  which  holds  photographs  of  wrecked  machinery,  tak- 
en immediately  after  accident,  admissible;  Geneva  v.  Burnett,  58  L.  R.  A.  287, 
which  holds  X-ray  picture  admissible. 

Liability  for  personal  injury. 

Cited  in  Green  v.  Nebagamain,  113  Wis.  515,  89  N.  W.  520,  reversing  judgment 
including  damages  for  loss  of  services  and  expense  of  sickness,  in  action  by  wife 
for  personal  injuries;  Joliet  v.  Le  Pla,  109  111.  App.  340,  holding  city  not  re- 
lieved of  liability  for  personal  injuries  resulting  from  hole  in  street,  on  ground 
that  one  injured  did  not  use  care  in  selecting  physician;  Texas  &  P.  R.  Co.  v. 
McKenzie,  30  Tex.  Civ.  App.  296,  70  S.  W.  237,  holding  aggravation  of  injury  by 
unskilled  treatment  no  defense  to  railroad  company  for  negligent  injury. 

Cited  in  footnotes  to  Teagar  v.  Flemingsburg,  63  L.  R.  A.  792,  which  holds 
mere  building  of  step  in  sidewalk  not  negligence  rendering  city  liable  for  injury 
to  pedestrians;  Maguire  v.  Sheehan,  59  L.  R.  A.  496,  which  sustains  liability  for 
entire  injury  caused  through  negligence,  though  shock  brought  on  delirium  tre- 
mens, retarding  recovery;  Texas  &  P.  R.  Co.  v.  White,  62  L.  R.  A.  90,  which  de- 
nies liability  of  person  causing  injury,  for  aggravation  due  to  injured  persun's 

neglect  to  obtain  surgical  assistance. 

» 

47  L.  R.  A.  695,  FINLEY  v.  PRESCOTT,  104  Wis.  614,  80  N.  W.  930, 
Slflrnatnre  by  mark. 

Cited  in  Iowa  Loan  &  T.  Co.  v.  Greenman,  63  Neb.  270,  88  N.  W.  518,  holding 
judicial  appraisement  of  land  signed  legally  when  attested  by  mark. 

47  L.  R.  A.  696,  SAMPLE  v.  LONDON  &  L.  F.  INS.  CO.  46  S.  C.  491,  57  Am.  St. 

Rep.  701,  24  S.  E.  334. 
Tirhen   limitation   begins   to   run  against  snlt   on    polley. 

Cited  in  Boston  Marine  Ins.  Co.  v.  Scales,  101  Tenn.  641,  49  S.  W.  743,  holding 
that  period  within  which  action  must  be  brought  on  policy  begins  at  expiration 
of  the  sixty  days  reserved  for  arbitration;  Farmer's  Co-op.  Creamery  Co.  v.  Iowa 
State  Ins.  Co.  112  Iowa,  610,  84  N.  W.  904,  holding  statute  as  to  time  within 
which  actions  may  be  brought,  without  effect  on  rights  under  policy,  vested  before 
enactment. 
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47  L.  R.  A.  709,  HARRISON  v.  HARTFORD  F.  INS.  CO.   102  Iowa,   112,  71 
N.  W.  220. 

Revocation  of  atlpalatlon  to  arbitrate. 

Second  appeal  in  112  Iowa,  78,  83  N.  W.  820,  heading  commencement  of  suit 
on  policy,  revocation  of  stipulation  to  arbitrate. 

Commeneenient  of  actions. 

Cited  in  Smith  v.  Callanan,  103  Iowa,  223,  42  L.  R.  A.  484,  72  N.  W.  513,  hold- 
ing delivery  of  notice  to  sheriff  for  service,  commencement  of  action  to  redepm 
from  tax  sale  and  quiet  title ;  Farmer's  Co-op.  Creamery  Co.  v.  Iowa  State  Ins.  Co. 
112  Iowa,  609,  84  N.  W.  904,  holding  statute  as  to  time  within  which  actions 
may  be  brought  without  effect  upon  rights  under  policy,  vested. before  enactment; 
Garretson  v.  Merchants  &  B.  F.  Ins.  Co.  114  Iowa,  20,  86  N.  W.  32,  and  Wil- 
helmi  v.  Des  Moines  Ins.  Co.  103  Iowa,  537,  72  N.  W.  685,  sustaining  limita- 
tion as  to  time  within  which  suit  may  be  brought  on  policy;  Hawley  v.  GriJin, 
.121  Iowa,  697,  97  N.  W.  86,  holding  that  action  by  heirs  of  insane  person  to 
redeem  from  tax  sale  must  be  commenced  within  year  from  latter 's  death. 

Cited  in  note  (47  L.  R.  A.  711)  as  to  when  stipulation  limiting  time  for  suit 
on  insurance  policy  begins  to  rim. 

47  L.  R.  A.  715,  SULLIVAN. v.  DUNHAM,  161  N.  Y.  290,  76  Am.  St.  Rep.  274, 
55  N.  E.  923. 

Ltiabillty   for   conaeqnentlal    injnrlea. 

Cited  in  Lersner  v.  McDonald,  38  Misc.  735,  78  N.  Y.  Supp.  1125,  and  Wheeler 
V.  Norton,  92  App.  Div.  371,  86  N.  Y.  Supp.  1095,  holding  contractors  liable  for 
damages  resulting  from  breaking  of  water  main  by  explosion  of  blast;  Curlcy  v. 
Electric  Vehicle  Co.  68  App.  Div.  20,  74  N.  Y.  Supp.  35,  holding  dismissal  of 
complaint  in  action  for  damages  resulting  from  backing  electric  cab  against  horse 
at  cab  stand,  error;  Fries  v.  New  York  &  H.  R.  Co.  169  N.  Y.  284,  62  N.  E.  358, 
denying  railroad's  company's  liability  for  consequential  damages  sustaiped  by 
erection  of  steel  viaduct  under  legislative  direction;  Fitz  Simons  &  C.  Co.  v. 
Braun,  94  111.  App.  537,  holding  contractor  liable  for  injuries  to  building  result- 
ing from  underground  blasting;  Sadlier  v.  New  York,  40  Misc.  85,  81  N.  Y.  Supp. 
308,  holding  city  liable  for  damages  to  building  resulting  from  water  and  slush 
falling  ujwn  it  from  bridge;  Duerr  v.  Consolidated  Gas  Co.  86  App.  Div.  20,  83 
N.  Y.  Supp.  714,  holding  both  owner  and  contractor  liable  for  injuries  resulting 
from  bursting  of  water  tank  through  weakened  condition  of*  iron  plates,  due  to 
owner's  direction  that  rivet  holes  be  punched  instead  of  drilled. 

Cited  in  footnotes  to  Osborne  v.  Van  Dyke,  54  L.  R.  A.  367,  which  holds  one 
unlawfully  beating  his  horse  liable  for  injury  from  unintentional  blow  to  by- 
stander; Cleghorn  v.  Tliompgon,  54  L.  R.  A.  402,  which  denies  liability  of  both 
master  and  servant  for  accidental  shooting  of  man  by  servant  while  lawfully 
shooting  at  troublesome  dogs;  Texas  &  P.  R.  Co.  v.  Carlin,  60  L.  R.  A.  462,  which 
sustains  liability  for  negligence  likely  to  produce  injury,  though  particular  in- 
jury not  anticipated. 

Contributory    neflrllflrence. 

Cited  in  Cary  v.  Morrison,   65  L.   R.  A.   663,  footnote   p.   659,   63   C.   C.   A. 
271,  129  Fed.  181,  holding  it  question  for  jury  whether  one  guilty  of  contributory 
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negligence  by  remaining  in  dangerous  proximity  to  blast  after  repeated  warnings 
to  leave. 

Review  of  qneatlona  not  excepted  to  om  trial. 

Cited  in  Wangner  v.  Grimm,  169  N.  Y.  427,  62  X.  £.  569,  holding  that  failure 
to  take  exceptions  on  trial  to  questions  of  law  bars  review  on  appeal. 

47  L.  R.  A.  721,  Re  RUTLEDGE,  162  N.  Y.  31,  66  N.  E.  511. 
RiflTlit  to  eiLtrm.  allowABee. 

Cited  in  Re  Bicknell,  31  Misc.  307,  64  N.  Y.  Supp.  360,  denying  assignee's  right 
to  compensation  for  services  performed  by  attorney,  which  he  should  have  done 
himself;  Re  Welling,  51  App.  DIv.  358,  64  N.  Y.  Supp.  1025,  denying  surrogate's 
authority  to  grant  unsuccessful  legatee's  or  remaindermen  extra  allowances. 

47  L.  R.  A.  725,  HOWARTH  v.  ANGLE,  162  N.  Y.  179,  56  N.  E.  489. 
Bnforcembillty  of  stocklKolder^fl  liability. 

Cited  in  Wigton  v.  Kenney,  51  App.  Div.  215,  64  N.  Y.  Supp.  924,  holding  that 
receiver  of  insolvent  foreign  corporation  may  enforce  stockholder's  individual  lia- 
bility in  state;  Bank  of  China  v.  Morse,  168  N.  Y.  481,  56  h.  R.  A.  148,  footnote 
p.  139,  85  Am.  St.  Rep.  676,  61  N.  E.  774,  holding  assessment  under  English 
statute  in  proceedings  to  wind  up  corporation  for  benefit  of  reorf^anization  scheme, 
not  enforceable  against  resident;  Sigua  Iron  Co.  v.  Brown,  171  N.  Y.  502,  64  N.  £. 
194,  sustaining  foreign  receiver's  right  to  sue  resident  for  unpaid  calls  upon  as- 
sessable capital  stock;  Straw  A.  E.  Mfg.  Co.  v.  L.  D.  Kilbourhe  Boot  &  Shoe  Co. 
80  Minn.  136,  83  N.  W.  36,  sustaining  assessment  upon  resident  stockholders  of 
foreign  insolvent  corporation;  Commonwealth  Mut.  F.  Ins.  Co.  v.  Hayden  Bros. 
61  Neb.  457,  85  N.  W.  443,  denying  power  of  court  having  jurisdiction  over  af- 
fairs of  insolvent  corporation,  to  render  personal  judgment  against  stockholder 
not  party;  Tompkins  v.  Blakey,  70  N.  H.  588,  49  Atl.  Ill;  Childs  v.  Cleaves,  95 
Me.  516,  50  Atl.  714;  Howarth  v.  Lombard,  175  Mass.  579,  49  L.  R.  A.  307,  foot- 
note p.  301,  56  N.  E.  888, — authorizing  suit  to  enforce  stockholder's  liability  to 
foreign  corporation;  Pfaff  v.  Gruen,  92  Mo.  App.  572,  overruling  demurrer  to 
complaint  to  enforce  stockholder's  liability  to  insolvent  foreign  corporation;  Aid- 
rich  V.  McClaine,  45  C.  C.  A.  634,  106  Fed.  794,  holding  stockholder  bears  contrac- 
tual relation  to  national  bank,  so  that  action  to  enloras  individual  liability  is 
maintainable  within  three  years  after  accrual  of  right;  Kirtley  v.  Holmes,  52  L. 
R.  A.  743,  footnote  p.  738,  46  C.  C.  A.  107,  107  Fed.  6,  sustaining  right  to  en- 
force stockholder's  liability  in  courts  of  his  domicil;  Hutchinson  v.  Stadler,  85 
App.  Div.  437,  83  N.  Y.  Supp.  509,  holding  director  of  foreign  corporation  liable 
to  account  for  part  of  dividends  declared  illegally. 

Cited  in  footnotes  to  Finney  v.  Guy,  49  L.  R.  A.  486,.  which  holds  action  to  en- 
force stockholder's  liability  not  maintainable  out  t)f  state;  Fidelity  Ins.  Trust 
A  S.  D.  Co.  V.  Mechanics'  Sav.  Bank,  56  L.  R.  A.  228,  which  holds  stockholder's 
liability  enforceable  in  Federal  court,  or  any  court  where  personal  service  ob- 
tainable; Blair  v.  Newbegin,  58  L.  R.  A.  644,  which  sustains  right  to  enforce 
stockholder's  liability  in  other  state  without  making  corporation  a  party. 

LaiPT   of  comity  aa  to  perjury  statute. 

Cited  in  People  v.  Mrtrtin,  175  N.  Y.  322,  96  Am.  St.  Rep.  628,  67  N.  E.  589, 
holding  that  section  of  penal  Code  relating  to  false  swearing  applies  to  oaths 
taken  in  compliance  with  laws  of  another  state. 
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47  L.  R.  A.  731,  GRAHAM  v.  PEOPLE,  181  III.  477,  65  N.  E.  179. 
Sufficiency  of  ludlctment. 

Cited  in  Gilmore  v.  People,  87  111.  App.  129,  holding  indictment  for  conspiracj 
to  obtain  money  by  false  pretenses,  charging  crime  in  language  of  statute,  suffi- 
cient; Bolen  V.  People,  184  111.  339,  56  N.  £.  408,  susUining  indictment  charg- 
ing incest  in  language  of  statute. 

Cited  in  footnote  to  Blum  v.  State,  56  L.  R.  A.  322,  which  sustains  indictment 
for  conspiring  to  obtain  money  by  false  pretenses,  which  states  offense  in  generic 
terms  without  setting  out  particulars. 

Jurisdiction    of   crime   committed    In    different   counties. 

Cited  in  footnote  to  Coleman  v.  State,  64  L.  R.  A.  807,  which  holds  commence- 
ment of  prosecution,  in  either  county,  for  death  in  one  county  from  fatal  blow 
struck  in  another,  bar  to  subsequent  prosecution  in  the  other  county. 

47  L.  R.  A.  737,  MERCHANTS'  &  M.  NAT.  BANK  v.  BARNES,  18  Mont.  335, 

56  Am.  St.  Rep.  586,  45  Pac.  2]  8. 
Assignment  of  money  due  or  to  becouie  due. 

Cited  in  State  ex  rel.  Harmon  v.  Conrow,  19  Mont.  109,  47  Pac.  640,  holding 
cashier's,  notice  to  tenant  to  pay  rent  to  bank,  to  which  he  executed  bill  of  sale, 
sufficient  to  give  bank  interest  in  fund  as  against  subsequent  atta<?hing  creditor; 
Oppenheimer  v.  First  Nat.  Bank,  20  Mont.  196,  50  Pac.  410,  holding  consent  of 
bank  unnecessary  to  make  valid  debtor's  assignment  of  deposit;  Gillette  v. 
Murphy,  7  Okla.  103,  54  Pac.  413,  holding  that  creditors  have  equitable  interest 
in  judgment  for  sheriff's  salary  by  virtue  of  assignments  of  portions  of  salary 
executed  prior  to  action. 

Rlg-bt   to  maintain  snlt   upon  erroneous   theory-   as   to   damagres* 

Cited  in  Wolf  v.  New  Orleans  Tailor-Made  Pants  Co.  62  La.  Ann.  1368,  27  So. 
893,  raising,  w^ithout  deciding,  question  as  to  right  to  maintain  action  upon  wrong 
theory  as  to  measure  of  damages. 

47  L.  R.  A.  742,  FIRST  NAT.  BANK  v.  ELLIOTT,  125  Ala.  646,  82  Am.  St.  Rep. 

268,  27  So.  7. 
Payment  of  detlcleney  Judgment  as  condition  to  rlsht  to  redeem. 

Followed  in  Williams  v.  Rouse,  124  Ala.  161,  27  So.  16,  holding  redeeming  judg- 
ment creditor  of  mortgagor  not  required  to  pay  mortgage  debt  remaining  after 
foreclosure. 

47  L.  R.  A.  750,  TIRRELL  v.  TIRRELL,  72  Conn.  567,  45  Atl.  153. 

47  L.  R.  A.  752,  LYNN  v.  HOOPER,  93  Me.  46,  44  Atl.  127. 

^liability  for  frlgrht  of  horse. 

Cited  in  Barber  v.  Manchester,  72  Conn.  682,  45  Atl.  1014,  holding  it  not  neg- 
ligence per  8e  to  operate  ensilage  cutter  and  carrier  within  15  feet  of  highway, 
ao  as  to  render  operator  liable  for  fright  of  horse. 
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47  L.  R.  A.  755,  AUSTIN  v.  AUGUSTA  TERMINAL  R.  CO.  108  Ga.  C71,  34  S.  E. 

852. 
Abutter's  riBrht  to  dainaares. 

Cited  in  Long  v.  Elberton,  109  Ga.  30,  46  L.  R.  A.  430,  77  Am.  St.  Rep.  363, 
34  S.  £.  333,  denying  municipal  corporation's  liability  for  erection  of  prison, 
causing  depreciation  in  value  of  abutting  property;  Macon  v.  Wing,  113  Ga.  91^ 
38  S.  E.  392,  affirming  abutter *s  right  to  damages  for  injuries  sustained  by  change 
of  grade  and  narrowing  of  street. 

Cited  in  footnote  to  Louisville  R.  Co,  v.  Foster,  50  L.  R.  A.  813,  which  denies 
abutter's  right  to  recover  for  noises,  smells,  and  disturbances,  from  operation  of 
street  railway  and  turntable  in  street. 

Rlsht  to  Injunction  against  nolaes. 

Cited  in  Georgia  R.  A,  Bkg.  Co.  v.  Maddox,  116  Ga.  77,  42  S.  £.  315,  sustain- 
ing right  to  injunction  against  noises  from  operation  of  trains  near  park  on 
Sundavs,  but  not  on  other  days. 

Cited  in  footnotes  to  Froelicher  v.  Oswald  Iron  Works,  64  L.  R.  A.  228,  which 
sustains  right  to  injunction  against  construction  of  boilers  and  tanks  and  ham- 
mering of  slieet  iron  in  open  air;  Hill  v.  McBurney  Oil  &  F.  Co,  52  L.  R.  A.  399, 
which  authorizes  injunction  against  blowing  of  factory  whistle  at  unreasonable 
hours  in  populous  community, 

47  L,  R.  A.  782,  RUDOLPH  v.  PENNSYLVANIA  S.  VALLEY  R.  CO.  186  Pa.  541, 
40  Atl.  1083. 
Reaffirmed  on  second  appeal  in  186  Pa.  555,  40  Atl.  1134. 
DamaBres   for   diversion   of  ^vater. 

Cited  in  Irving  v.  Media,  10  Pa.  Super.  Ct.  145,  7  Del,  Co.  Rep.  381,  44  W.  N. 
C.  134,  holding  that  village  cannot  deprive  riparian  mill  owner  of  right  to  natural 
flow  of  stream  without  compensation;  Aberdeen  v.  Bradford,  94  Md.  680,  51  Atl. 
614,  holding  lower  riparian  owner  entitled  to  damages  for  municipal  corporation's 
diversion  of  water  by  intake  wells  intercepting  underground  channel. 

Land    taken    by    eminent    domain. 

Cited  in  Kossler  v.  Pittsburg,  C.  C.  A  St.  L.  R.  Co.  208  Pa.  57,  57  Atl.  66,  deny- 
ing right  to  consider  second  lot  in  assessing  damages  to  one  for  right  of  way, 
where  they  are  separated  by  stream  and  unconnected  by  bridge. 

Cited  in  note  (57  L.  R.  A.  947)  on  what  lands  are  to  be  deemed  part  of  tract 
damaged  by  taking  portion  thereof  under  eminent  domain, 

Damaires    for   pollution   of   atream. 

Cited  in  footnote  to  Weston  Paper  Co.  v.  Pope,  56  L.  R.  A.  899,  which  sustains 
liability  for  pollution  of  stream  by  discharge  from  strawboard  works,  though 
business  skilfully  conducted. 

Rlarht  to  take  sand  from  atream. 

Cited  in  Hunt  v.  Graham,  15  Pa.  Super.  Ct.  47,  denying  liability,  for  death  of 
boy  drowned  while  bathing,  by  falling  into  hole  made  by  dredge  in  removing  sand. 

47  L.  R.  A.  788,  McANALLY  v.  PENNSYLVANIA  R.  CO.  194  Pa.  464,  45  Atl. 

326. 
Injury  anatalned  'wblle  boarding  car. 

Cited  in  Shuart  v.  Consolidated  Traction  Co.  15  Pa.  Super.  Ct.  28,  affirming  re- 
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covery  for  injury  due  to  premature  starting  of  street  car  while  passenger  at- 
tempting to  board. 

47  L.  R.  A.  790,  MqKEXNA  v.  BRIDGEWATER  GAS  CO.  193  Pa.  633,  45  Atl.  52. 
Eilabllity    for    ezpIoKion. 

Cited  in  footnote  to  Purdy  v.  Westinghouse  Electric  &  Mfg.  Co.  51  L.  R.  A. 
881,  which  holds  use  of  barrels,  formerly  containing  explosive  substance,  for 
shipping  iron,  not  render  one  liable  for  injury  to  employee  by  explosion. 

47  L.  R.  A.  792,  STRONG  v.  BRENNAN,  183  111.  97,  55  N.  E.  675. 

47  L.  R.  A.  795,  PEOPLE  ex  rel.  TRADERS'  F.  INS.  CO.  v.  VAN  CLEAVE,  183 

111.  330,  65  N.  E.  698. 
Validity    of   statute    determined    by   mandainns. 

Cited  in  People  ex  rcl.  Hilldel  Lodge  No.  72,  I.  O.  B.  B.  v.  Rose,  207  lU.  376, 
60  N.  E.  762,  dissenting  opinion  by  Magruder,  J.,  who  holds  that  constitution- 
ality of  act  requiring  annual  report  from  corporations  may  be  determined  on 
petition  for  mandamus  for  cancelation  of  charter. 

47  L.  R.  A.  798,  CHICAGO  TITLE  &  T.  CO.  v.  BROWN,  183  111.  42,  65  N.  E.  632. 
Conclniilvenem   of   probate. 

Explained  in  Davis  v.  Upson,  209  111.  211,  70  N.  E.  602,  holding  that  order  ad- 
mitting will  to  probate  cannot  be  attacked  by  proceedings  to  contest  will. 

Competency  of   anbiicrlblnv   ^'Itneiis. 

Cited  in  Sloan  v.  Sloan,  184  111.  582,  56  N.  E.  952,  holding  wife  of  legatee  not 
competent  subscribing  witness. 

47  L.  R.  A.  802,  LASHER  v.  PEOPLE,  183  111.  226,  76  Am.  St.  Rep.  103,  55 

N.  E.  663. 
Class    lefflvlatlon. 

Cited  in  People  ex  rel.  Akin  v.  Butler  Street  Foundry  &  Iron  Co.  201  111.  256, 
66  N.  E.  349,  sustaining  act  exempting  building  and  loan  associations  from  pro- 
visions for  making  affidavit  as  to  connection  with  illegal  combinations. 

Cited  in  footnote  to  Com.  use  of  Titusville  v.  Clark,  57  L.  R.  A.  348,  which 
holds  void,  exemption  from  license  tax  of  contractors  and  real-estate  dealers, 
but  not  others,  whose  business  less  than  $1,000. 

Grant   of   francblse   or   license. 

Cited  in  Cain  v.  Wyoming,  104  111.  App.  641,  holding  that  ordinance  granting 
right  to  use  streets  for  water  system  confers  license,  not  franchise. 

Distinguished  in  Morrison  v.  People,  196  111.  454,  63  N.  E.  989,  holding  that 
act  authorizing  president  of  county  board  to  appoint  civil  service  commission 
does  not  confer  franchise  upon  him. 

47  L.  R.  A.  806,  HOPE  v.  FLENTGE,  140  Mo.  390,  41  S.  W.  1002. 
Marking  official   ballots. 

Followed  without  discussion  in  Morgan  v.  Brase,  140  Mo.  415,  41  S.  W.  1101; 
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Howard  v.  Caldwell,  140  Mo.  416,  41  S.  W.  1101;  Drum  v.  Ude,  140  Mo.  417,  41 
S.  W.  1100;  Frissell  v.  Cotner,  140  Mo.  418,  41  S.  W.  1101. 

Cited  in  McKay  v.  Minner,  154  Mo.  617,  55  S.  W.  866,  holding  void,  ballots  con- 
taining initials  of  only  one  judge;  Duvall  v.  Miller,  94  Md.  715,  51  Atl.  570, 
holding  that  cross  not  wholly  within  square  vitiates  ballots;  Morris  v.  Board 
of  Canvassers,  49  W.  Va.  256,  38  S.  E.  500,  holding  ballots  containing  names  voted 
on,  void  because  not  all  in  same  column;  Coulehan  v.  White,  95  Md.  716,  53  Atl. 
786,  holding  ballot  not  vitiated  by  election  judge's  marking  "A.  Schr."  instead  of 
initials. 

Cited  in  footnote  to  Parker  v.  Hughes,  66  L.  R.  A.  275,  which  sustains  ballot 
with  cross  marks  opposite  name  of  candidate  at  each  place  it  appears  on  ballot. 

PreKence   of  election   Judispea. 

Distinguished  in  Sanders  v.  Lacks,  142  Mo.  262,  43  S.  W.  653,  holding  vote  not 
void  because  four  judges  present  instead  of  six,  as  required  by  law. 

Review  of  lliidliis>  of  louver  court. 

Cited  in  Harding  v.  Harding,  140  Cal.  692,  74  Pac.  284,  holding  that  findings, 
in  action  for  divorce,  as  to  fact  of  desertion  and  bona  fides  of  residence,  will  not 
be  disturbed  on  appeal. 

47  L.  R.  A.  830,  McMAHON  v.  POLK,  10  S.  D.  296,  73  N.  W.  77. 
Identlfylns    marlca    on    ballots. 

Cited  in  Church  v.  Walker,  10  S.  D.  452,  74  N.  W.  198,  holding  cross  outside 
circle  on  ballot^  identifying  mark,  but  ink  blots  presumed  unintentional ;  Moody  v. 
Davis,  13  S.  D.  92,  82  N.  W.  410,  holding  ballot  vitiated  by  voters  placing  crosses 
in  two  circles. 

47  L.  R.  A.  842,  SLAYMAKER  v.  PHILLIPS,  5  Wyo.  453,  40  Pac.  971,  42  Pac 

1049. 
Marlclnflr  olllclal  ballots. 

Cited  in  Cole  v.  Tucker,  164  Mass.  488,  29  L.  R.  A.  669,  41  N.  E.  681;  Miller 
V.  Schallern,  8  N.  D.  400,  79  N.  W.  865;  Orr  v.  Bailey,  59  Neb.  140,  80  N.  W. 
495, — sustaining  statute  requiring  official  stamp  on  back  of  ballots;  Coulehan  v. 
White,  95  Md.  716,  53  Atl.  786,  holding  ballot  not  vitiated  by  election  judge's 
marking  "A.  Schr."  instead  of  initials. 

Cited  in  footnote  to  State  ex  rel.  McCarthy  v.  Moore,  59  L.  R.  A.  447,  which 
sustains  prohibition  against  placing  on  official  ballot,  name  of  unsuccessful  can- 
didate for  party  nomination  at  primary  election. 

47  L.  R.  A.  859,  SULLIVAN  v.  STRAHORN-HUTTON-EVANS  COMMISSION 

CO.  152  Mo.  268,  53  S.  W.  912. 
Privileged  communications. 

Cited  in  Jones  v.  Brownlee.  161  Mo.  266,  53  L.  R.  A.  448,  61  S.  W.  795,  hold- 
ing designation  of  person  with  whom  plaintiff  committed  adultery  in  cross-bill 
in  divorce  proceedings,  privileged. 

——  Matter  for  Jnry. 

Cited  in  Wagner  v.  Scott,  164  Mo.  301,  63  S.  W.  1107,  folding  that  evidence 
of  abuse  of  privilege  makes  prima  facie  case  for  jury,  (y 
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